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(6)  Permitting  Overdraft,  121. 

C.  Liability  of  Bank  for  Acts  of  Officers  and  Agents,  121. 

D.  Notice  and  Knowledge  of  Officers,  122. 

E.  Liability  of  Tliirtl  Party  for  Fun  Is  :\Iisapplied  by  Officer,  122. 
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V,    Stock  and  Stockholders,  122. 

A.  Necessity,  Definition  and  Nature  of  Stock,  122. 

B.  Who  May- Be  Stockholders,  124. 

C.  Subscription,   125. 

D.  Increase  and  Reckiction  of  Capital  Stock  (National  Banks),  125. 

E.  Rights  and  Liabilities  of  Stockholders,  128. 

1.  Right  to  Inspection  of  Books,  128. 

2.  Liabilities,  129. 

a.  On  Unpaid  Subscriptions,  129. 

b.  Extraordinary  Statutory  Liability,   130. 

(1)  Nature  and  Terms.  130. 

(a)  In  General,   130. 

(b)  National  Banks,  131. 

(2)  Liability  of  National  Bank    on    National    Bank    Stock 

Owned  by  It,  136. 

(3)  Liability  of  Married  Woman  on  National  Bank  Stock. 

137. 

(4)  Liability  of  Pledgee  of  National  Bank  Stock,  139. 
(a)   W-ithout  Transfer  to  Pledgee,  139. 

(h)   After  Transfer  to  Pledgee,  140. 

(5)  As  AiTected  by  Transfer  of  Stock,  141. 

(a)  In  General,  141. 

(b)  Transfer  to  Avoid  Liability,  143. 

(c)  Transferee's  Liability,  148. 

(d)  Invalid  as  to  Existing  Creditors  Only.  148. 

(e)  Recourse  on  Vendee  for  Failure  to  Transfer,  149 

(6)  Release  or  Discharge  of  Liability,  149. 

(7)  Enforcement  of  Liability.   151. 

(a)  For  Whose  Benefit  Enforced  and  Claims  IVovable, 

151. 

(b)  Jurisdiction  and  Procedure,  153. 
aa.  In  General,  153. 

bb.  National  Bank  Stockholders.   154 
cc.  Parties,  161. 

aaa.  On  Involuntary  Liquidation,  154. 

bbb.  Bill  in  Equity  by  Creditors  on  Voluntary 
158. 

(c)  Pleading,  160. 

aa.  Necessary  Allegations,  160. 
bb.  Amendment.  160. 

(d)  Limitations,  162. 

(e)  Judgment  or  Decree,  164. 
3.  Rights  of  Action,  164. 

F.  Dividends,  164. 

G.  Assignment  and  Transfer.  164. 

1.  Assignability  Generally  of  Bank  Stock.  164. 

2.  Bank's  Lien,  166. 

3.  Requisites  and  Validity  of  Transfer,  and  Authority  Therefor,  169. 

4.  Compelling  Transfer  and  Bank's  Liability  for  Refusal,  171, 
H.  By-Laws,  173. 

I.  Voting,  173. 
VL    Taxation,  173. 
VII.   Actions  and  Suits  by  and  against  Banks,  173. 

A.  Liability  to  Suit,  173. 

1.  In  General,  173. 

2.  Attachment,  173. 

B.  Suits  by  Bank,  174. 

1.  In  General,  174. 
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2.  Attachment,  174. 

C.  Jurisdiction,  176. 

1.  Of  Courts,  176. 

2.  Appellate  Jurisdiction.  176. 

3.  Equity  Jurisdiction,  176. 

D.  Pleading  and  Practice.  176. 

1.  Declaration  or  Bill,  and  Plea,  176. 

2.  Parties,  177. 

3.  Evidence,  178. 

VIII.   Insolvency,  Assig-nment  and  Receivership,  178. 

A.  \\'hat  Constitutes  Insolvency,  178. 

B.  Effect  of  Insolvency,  178. 

C.  Action  or  Suit  to  Wind  Up  Bank.  180. 

D.  Nature  of  Assets  as  Trust  Funds,  180. 

E.  Assignments,  182. 

F.  Receivers,  182. 

1.  Nature  and  Representative  Character  of  Officer,  182. 

2.  Appointment  and  Removal,  183. 

3.  Title  to  Assets  and  Recovery  Thereof,  184. 

4.  Effect  on  Legal  Existence  and  Powers  of  Bank  and  Officers,  185. 

5.  Powers,  Duties  and  Liabilities,  185. 

6.  Actions  and  Suits  by  Receiver  or  Stockholder,  187. 

G.  Allowance  of  Claims  by  Comptroller,  188. 
H.  Priorities  and  Preferences,  190. 

I.  Set-Off,  195. 

J.  Assessment  to  Restore  Impaired  Capital  of  National  Bank,  196. 
K.  Liability  of  Stockholders,  197. 
IX.    Dissolution  and  Forfeiture.  197. 

A.  Duration  of  Existence,  197. 

B.  Termination  of  Existence,  197. 

C    Grounds  of  Forfeiture  and  Relief  Therefrom,  199. 

CROSS   REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  p.  12;  Appeal  and 
Error,  vol.  1,  p.  333;  Assignments  for  Benefit  of  Creditors,  vol.  2,  p.  599; 
Bailments,  vol.  2,  p.  782;  Bankruptcy,  vol.  2,  p.  792;  Bills,  Notes  and 
Checks;  Conspiracy;  Contribution  and  Exoneration;  Corporations;  False 
Pretenses  and  Cheats  ;  Foreign  Corporations  ;  Forgery  and  Counterfeiting  ; 
Interest  ;  Larceny  ;  Letters  of  Credit  ;  Liens  ;  Loans  ;  Loan,  Trust  and  Safe 
Deposit  Companies;  Officers  and  Agents  of  Private  Corporations;  Parties; 
Payment  ;  Perjury  ;  Pledge  and  Collateral  Security  ;  Quo  Warranto  ;  Re- 
ceivers; Removal  of  Causes;  Set-Off,  Recoupment  and  Counterclaim; 
Stock  and  Stockholders;  Subrogation;  Taxation;  Usages  and  Customs; 
Usury. 

As  to  check  as  an  assignment,  see  the  title  .Assignments,  vol.  2,  p.  549.  As 
to  bankers  as  brokers,  see  the  title  Brokers.  As  to  confiscation  of  deposits,  see 
the  title  States.  As  to  gifts  of  bank  deposits,  see  the  title  Gifts.  As  to  receiva- 
bility  of  bank  notes  by  officer  on  executic  .i,  see  the  title  Executions.  As  to  stand- 
ing as  creditor  to  set  aside  fraudulent  conveyance,  see  the  title  Fraudulent  and 
Voluntary  Conveyances. 

I.   Definitions. 

A.     Bank  or  Banker. — A  bank  is  a  quasi  public  institution. *     Banks,  in  the 

1.      Knickerbocker     Life     Tns.     Co.      v.  is   a   private    bu«';iess.      Osborn   v.    United 

Pendleton.    115   U.    S.    339.   344,   29   L.    Ed.  State?   Bank,   9  Wheat.   738,   860.  C   L.   Ed. 

432;    Guthrie   v.   Harkness,   199   U.    S.   148,  204. 
157,  50  L.  Kd.  130.  .\nd  a   bank,  when   the   stock  is  owned 

Although  the  mere  business  of  banking  by    individuals,    is    a    private    corporation 
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commercial  sense,  are  of  three  kinds,  to  wit:  1,  of  deposit;  2,  of  discount;  3. 
of  circulation.  All  or  any  two  of  these  functions  may,  and  frequently  are,  exer- 
cised by  the  same  association ;  but  there  are  still  banks  of  deposit,  without  author- 
ity to  make  discounts  or  issue  a  circulating  medium.^  And  trust  companies  are 
not  banks  in  the  commercial  sense  of  the  word.'' 

A     banker  is  one  who  has  a  place  of  business  where  deposits  are  received  and 
paid  out  on  checks,  and  where  money  is  loaned  upon  security.-* 


State  Bank  v.  Knoop,  16  How.  369.  3S0.  14 
L.   Ed.  977. 

A  bank  is  an  institution  organized  for 
private  business,  and  with  a  view  to  in- 
dividual profit,  although  it  may  serve  a 
public  purpose  and  such  public  purpose 
justify  its  creation.  Talbott  v.  Silver  Bow 
County,  139  U.  S.  438.  446,  35  L.  Ed.  210. 
"Mr.  Justice  Stcry,  in  his  learned  and 
able  remarks  in  the  Dartmouth  College 
case,  says:  'A  bank  created  by  the  gov- 
ernment for  its  own  uses,  where  the  stock 
is  exclusively  owned  by  the  government 
is.  in  the  strictest  sense,  a  public  corpora- 
tion.' 'But  a  bank  whose  stock  is  owned 
by  private  persons  is  a  private  corpora- 
tion, although  it  is  erected  by  the  govern- 
ment, and  its  objects  and  operations  par- 
take of  a  public  nature.'  "  State  Bank  v. 
Knoop,  16  How.  369,  380.  14  L.  Ed.  977. 

2.  Bank  defined. — Bpnk  for  Savings  v. 
Collector.  3  Wall.  49.5.  512,  18  L-  Ed.  207; 
Oulton  v.  Savings  Institution,  17  Wall. 
109.  21    L.    Ed.   618. 

Strictly  speaking  the  term  bank  implies 
a  place  for  the  deposit  of  money,  as  that 
is  the  most  obvious  purpose  of  such  an 
institution.  Originally  the  business  of 
banking  consisted  only  in  receiving  de- 
posits, such  as  bullion,  plate,  and  the  like, 
for  safe-keeping  until  the  depositor  should 
see  fit  to  draw  it  out  for  use.  but  the  busi- 
ness, in  the  progress  of  events,  was  ex- 
tended, and  bankers  assumed  to  discount 
bills  and  notes  and  to  loan  money  upon 
mortgage,  pawn,  or  other  security,  and  at 
a  still  later  period  to  issue  notes  of  their 
own  intended  as  a  circulating  currency  and 
a  medium  of  exchange  instead  of  gold  and 
silver.  Modern  bankers  frequently  exer- 
cise anv  two  or  even  all  three  of  those 
functions,  but  it  is  still  true  that  an  in- 
stitution prohibited  from  exercising  any 
more  than  one  of  those  functions  is  a 
bank  in  the  strictest  commercial  sense. 
Oulton  V.  Savings  Institution.  17  Wall. 
109  118  21  L.  Ed.  618;  Bank  for  Savings 
V.  Collector,  3  Wall.  495,  512,  18  L.  Ed. 
207. 

"Associations  engaged  in  moneyed  trans- 
actions, whether  incorporated  or  not.  hav- 
ing a  place  of  business  where  credits  are 
op'ened  by  the  deposit  or  collection  of 
money  or  currency,  subject  to  be  paid  or 
remitted  i^pon  draft,  check,  or  order;  or 
where  monev  is  advanced  or  loaned  on 
stocks,  bonds,  bullion,  bills  of  exchange. 
or  promisporv  notes;  or  where  stock, 
bonds,  bullion,  bills  of  cxcbancre,  or 
promissory    notes    are    received     for      d.s- 


count  or  for  sale,  ar«  regarded  as  banks."" 
Oulton  r.  Savings  Institution,  17  Wall. 
109,  116,  21  L.  Ed.  618;  Richmond  v. 
Blake,  132  U.  S.  592,  33  L.  Ed.  481;  Sel- 
den  V.  Equitable  Trust  Co..  94  U.  S.  419, 
24   L.   Ed.  249. 

"  'A  bank.'  says  Morse  (§  2,  Banks  and 
Banking),  'is  an  institution  usually  incor- 
porated with  power  to  issue  its  promis- 
sor}'  notes  intended  to  circulate  as  money 
(known  as  bank  notes) ;  or  to  receive  the 
money  of  others  on  general  deposit  to 
form  a  joint  fund  that  shall  be  used  by 
the  institution  for  its  own  benefit,  for  one 
or  more  of  the  purposes  of  making  tem- 
porary loans  and  discounts;  of  dealing  in 
notes,  foreign  and  domestic  bills  of  ex- 
change, coin,  bullion,  credits  and  the  re- 
mission of  money;  or  with  both  these 
powers,  and  with  the  privileges  in  addi- 
tion to  these  basic  powers,  of  receiving 
special  deposits  and  making  collections 
for  the  holders  of  negotiable  paper,  if  the 
institution  sees  fit  to  engage  in  such  busi- 
ness.' "  Auten  V.  United  States  Xat.  Ban'<. 
174  U.    S.    125,    141,   43    L.   Ed.   920. 

Although,  under  Ohio  legislation,  "bank- 
ing institutions"  or  "banks"  appear  to  h^- 
confined  to  corporations  authorized  to  i--- 
sue  bills  or  notes  for  circulation  as  cur- 
rency. Ohio  Life  Ins.,  etc..  Co.  r.  Debolt, 
16   How.  416.    438.   14  L.   Ed.    997. 

3.  Trust  companies  not  banks. — 'Mev- 
cantile  Xat.  Bank  "•.  New  York.  121  U. 
S.   138.   159.  30   L.  Ed.   895. 

Since  the  decision  in  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  138,  30  L. 
Ed.  895,  there  has  been  no  change  in  the 
legislation  of  New  York  in  respect  to  the 
powers  of  trust  companies  which  calls  for 
anv  limitation  of  that  decision.  Jenkins 
V.  Neff.  186  U.  S.  230.  234,  46  L.  Ed.  1140. 
See  the  titles  LOAN,  TRUST  AND 
S.AFE  DEPOSIT  COMPANIES;  TAX- 
ATION. 

4.  Banker  defined. — The  substance  of 
the  business  of  a  banker,  as  defined  by  the 
acts  of  congress  approved  June  30.  1864 
(13  Stat.  252).  and  March  3.  1865  (13 
Stat.  472).  is  having  a  place  of  business 
where  deposits  are  received  and  paid  out 
on  checks,  and  where  money  is  loaned 
upon  securitv.  Warren  v.  Shook,  91  U.  S. 
704.  23  L.   Ed.  421. 

When  a  corporation  or  natural  person 
receives  from  another  person,  for  dis- 
count, bills  of  exchange  or  promissory 
notes  belonging  to  that  other,  he  is  acting 
as  a  bpnker.  Selden  v.  Editable  Trust 
Co.,  94  U.  S.  ^19.  422.  24  L.  El".  249;  Rich- 
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The  business  of  banking,  as  defined  by  law  and  custom,  consists  in  the  issue 
of  notes  payable  on  demand,  intended  to  circulate  as  money  where  the  banks  are 
banks  of  issue ;  in  receiving  deposits  payable  on  demand ;  in  discounting  commercial 
paper;  making  loans  of  money  on  collateral  security;  buying  and  selling  bills 
of  exchange;  negotiating  loans,  and  dealing  in  negotiable  securities  issued  by  the 
government,  state  and  national,  and  municipal  and  other  corporations.-''  The  busi- 
ness of  a  stock  broker  is  ordinarily  distinct  from  the  business  of  a  banker,  or 
according  to  the  common  understanding  a  stock  broker  is  not  a  banker.  A  .-tock 
hrokcr  may  do  some  of  the  kinds  of  business  that  are  usually  done  by  bankers, 
and  many  banks  and  bankers  do  business  which,  as  a  general  rule,  is  only  done  by 
stock  brokers.'^ 

Insurance  Company. — An  insurance  corporation  dififers  radically  from  a 
banking  corporation,  and  the  powers  given  to  one  cannot  be  exercised  by  the  other 
without  some  authority  granted  by  the  state  through  its'  legislature.  The  power 
to  receive  in  trust  for  any  person  moneys  or  other  valuable  thing,  and  of  giving 
its  acknowledgment  therefor,  and  to  loan  its  surplus  funds  as  provided  in  its 
(Tiginal  charter,  in  no  sense  authorizes  an  insurance  company  to  conduct  a  gen- 
eral banking  biT^incss." 

B.  Savings  Banks. — Savings  banks  are  banks  of  deposit  for  the  accumulation 
of  small  savin'^s.^ 


mond  V.  Blake.  132  U.  S.  593.  597,  33  L,. 
cd.  481. 

"A  banker,  Macleod  says,  is  a  trader 
who  buys  money,  or  money  and  debts, 
by  creating  other  debts,  which  he  does 
with  his  credit — exchanging  for  a  debt 
payable  in  the  future  one  payable  on  de- 
mand. This,  he  says,  is  the  essential 
definition  of  banking.  'The  first  business 
of  a  banker  is  not  to  lend  money  to  others 
but  to  collect  money  from  others.'  (Mac- 
leod on  Banking,  vol.  1,  2d  Ed.,  pp.  109, 
110.)  And  Gilbu  t  defines  a  banker  to  be 
a  dealer  in  capital,  or  more  properly  a 
dealer  in  money.  He  is  an  intermediate 
party  between  the  borrower  and  the  lender. 
He  bol-rows  of  one  partj-^  and  lends 
to  another.'  (Gilbart  on  Banking,  vol.  1, 
p.  2.)"  Autcn  f.  United  States  Nat.  Bank, 
174  U.   S.   125,   142,  43  L.    Ed.  920. 

5.  Banking  defined. — Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  138.  156.  30 
L.  Ed.  895;  Auten  v.  United  States  Nat. 
Bank,   174  U.  S.   125,  141,  43   L.   Ed.   920. 

By  §  3407  of  the  Revised  Statutes  of 
the  United  States,  relating  to  revenue,  it 
is  provided  that  "every  incorporated  or 
other  bank,  and  every  person,  firm  or 
company  having  a  place  of  business  where 
credits  are  opened  by  the  deposit  or  col- 
lection of  money  or  currency,  subject  to 
be  paid  or  remitted  upon  draft,  check,  or 
order,  or  where  money  is  advanced  or 
loaned  on  stocks,  bonds,  bullion,  bills  of 
exchange  or  promissory  notes  or  where 
stocks,  bonds,  bullion,  bills  of  exchange  or 
promissory  notes  are  received  for  discount 
or  for  sale,  shall  be  regarded  as  a  bank  or 
a  banker."  13  Stat.  251,  c.  173,  §  79;  14 
Stat.  115.  c.  184.  §  9.  Richmond  v.  Blake, 
132  U.  S.  .^92,  33  L.  Ed.  481;  Selden  v. 
Equitable  Trust  Co..  94  U.  S.  419,  24  L. 
Ed.  249. 

A  corporation  whose  business  is  con- 
fined  to   the    investment   of  its    capital   in 


bonds  secured  by  mortgage  on  real  es- 
tate, and  to  the  negotiation,  sale,  and 
guaranty  of  them,  is  not  a  bank  or  a 
banker  within  the  meaning  of  §  3407  of 
the  Revised  Statutes.  Selden  v.  Equitable 
Trust  Co.,  94   U.   S.  419.   24  L.  Ed.   249. 

It  is  the  business  of  advancing  or  lend- 
ing in  the  mode  usual  with  bankers — that 
is,  on  collaterals  or  on  the  pledge  of  per- 
sonal property — that,  by  the  statute,  is 
defined  to  be  banking,  within  the  inten- 
tion of  congress,  and  lending  upon  mort- 
gages of  real  estate  is  not  intended.  Sel- 
den v.  Equitable  Trust  Co.,  94  U.  S.  419, 
422,  24  L.  Ed.  249. 

6.  Distinguished  from  stock  broking. — 
Richmond  r.  Blake.  132  U.  S.  592,  598.  33 
L.  Ed.  481.  See  the  titles  BROKERS; 
TAXATION. 

7.  Insurance  company  distinguished. — 
Memphis  City  Bank  r.  Tennessee,  IGl  U. 
S.    186,    191.   40    L.    Ed.    664. 

8.  Savings  banks  defined. — Mercantile 
Nat.  Bank  r.  New  York,  121  U.  S.  138,  161. 
30  L.  Ed.  895;  Bank  for  Savings  v.  Col- 
lector, 3   Wall.  495,   513,  18  L.   Ed.   207. 

Savings  banks  are  what  their  name  in- 
dicates, banks  of  deposit  for  the  accumu- 
lation of  small  savings  belonging  to  the 
industrious  and  thrifty.  To  promote  their 
growth  and  progress  is  the  obvious  in- 
terest and  manifest  policy  of  the  state. 
Their  multiplication  cannot  in  any  sense 
injuriously  affect  any  leeitimate  enter- 
prise in  the  communitv.  Mercantile  Nat. 
Bank  v.  New  York.  121  U.  S.  138,  161  30 
L.   Ed.  895. 

Savings  banks  and  societies  for  savintrs 
arc  banks  of  deposit,  but  they  have  no 
capital  stock  or  stockholders,'  and  are 
without  any  authority  to  make  discounts 
or  issue  any  circulating  medium.  Monev 
in  limited  amounts  mav  be  deposited  in 
such  hanks  for  safe-keeping  and  be  with- 
drawn  at    the  pleasure    of   the   owner,  uu- 
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C.  National  Banks. — National  banks  are  instruments  designed  to  be  used  to 
aid  the  government  in  the  administration  of  the  pubhc  service,  created  for  a  pubhc 
purpose,  and  appropriate  to  that  end.^    They  are  public  institutions,  notwithstand- 


der  such  regulations  as  the  charter  and 
by-laws  may  prescribe.  Authority  is  vested 
in  the  corporation  by  its  charter  to  re- 
ceive such  deposits  in  trust  for  the  owner, 
and  to  loan,  use,  and  improve  the  same, 
and  to  apply  and  divide  the  net  income, 
and  profits  thereof  in  just  proportions 
among  the  persons  making  such  deposits, 
subject  to  certain  reasonable  deductions 
as  therein  provided.  Society  v.  Coite,  6 
Wall.  594,  603,  18  L.  Ed.  897;  Provident 
Inst.  V.  Massachusetts,  6  Wall.  611,  18  L. 
Ed.    907. 

Savings  banks  which  receive  deposits  and 
lend  the  same  for  the  benefit  of  their  de- 
positors, although  they  may  have  no  capi- 
tal stock,  and  neither  make  discounts  nor 
issue  any  money  for  circulation,  are  "en- 
gaged in  the  business  of  bank-ing"  within 
the  meaning  of  the  first  clause  of  the 
110th  section  of  the  Revenue  Act  of  June 
30th.  1864,  which  enacts  that  "there  shall' 
be  levied,  collected,  and  paid  a  duty  of 
l-24th  of  1  per  cent,  each  month  upon  the 
average  amount  of  the  deposits  of  money 
*  *  *  with  any  person,  bank,  association, 
corporation,  company  or  engaged  in  the 
business  of  banking."  Bank  for  Savings 
V.    Collector,    3    Wall.    495.    18    L.    Ed.    207. 

"Institutions  called  savings  and  building 
associations  are  also  embraced  in  the  same 
provision,  *  *  *.  They  are  stock  associa- 
tions of  a  novel  and  peculiar  character, 
organized  under  a  general  law,  and  are 
quite  distinct  from  savings  banks  and  so- 
cieties for  savings,  which  are  merely  banks 
of  deposit  and  loan,  having  no  stock,  and 
which  were  created  under  special  char- 
ters from  the  legislature  of  the  state." 
Society  v.  Coite,  6  Wall.  594,  603.  18  L 
Ed.  897;  Provident  Inst.  v.  Massachusetts, 
6  Wall.  611,  18  L.  Ed.  907. 

"Until  recently,  the  primary  idea  of  a 
savings  bank  has  been,  that  it  is  an  in- 
stitution in  the  hands  of  disinterested  per- 
sons, the  profits  of  which,  after  deducting 
the  necessary  expenses  of  conducting  the 
business,  enure  wholly  to  the  benefit  of 
the  depositors,  in  dividends,  or  in  a  re- 
served surplus  for  their  greater  security." 
Huntington  v.  National  Sav.  Bank,  96  U. 
S.  388,  395,  24  L.  Ed.  777.  See  post. 
"Necessity.  Definition  and  Nature  of 
Stock,"  V.  A. 

National  savings  bank. — ^"It  is  not  a 
commercial  partnership,  nor  is  it  an  ar- 
tificial being,  the  members  of  which  have 
property  interests  in  it,  nor  is  it  strictly 
eleemosynary.  Its  purpose  is  rather  ♦;o 
furnish  a  safe  depositary  for  the  money  of 
those  members  of  the  community  dis- 
posed to  intrust  their  -property  to  its  keep 
ing.  It  is  somewhat  of  the  nature  of  such 
corporations  as  church  wardens  for  the 
conservation  of  the  goods  of  a  parish,  the 
college  of  surgeons  for  the  promotion  of 


medical  science,  or  the  society  of  anti- 
quaries for  the  advancement  of  the  study 
of  antiquities.  Its  purpose  is  a  public  ad- 
vantage, without  any  interest  in  its  mem- 
bers. The  title  of  the  act  incorporating 
it  indicates  its  purpose;  namely,  an  act 
to  incorporate  a  national  savings  bank; 
and  the  only  powers  given  to  it  were 
those  we  have  mentioned — powers  neces- 
sary to  carry  out  the  only  avowed  pur- 
pose, which  was  to  enable  it  to  receive 
deposits  for  the  use  and  benefit  of  de- 
positors, dividing  the  income  or  interest 
of  all  deposits  among  its  depositors  or 
their  legal  representatives."  Huntington 
V.  National  Sav.  Bank,  96  U.  S.  388,  394. 
24  L.  Ed.  777.  See  post,  "Necessity,  Defi- 
nition  and   Nature   of  Stock,"  V,  A. 

In  Massachusetts. — "The  main  purpose 
and  chief  object  of  savings  banks,  as  or- 
ganized under  the  laws  of  Massachusetts, 
are  the  same  as  those  in  New  York,  as 
considered  in  the  case  of  the  Mercantile 
Bank  (121  U.  S.  138.  30  L.  Ed.  895).  They 
are  substantially  institutions,  under  pub- 
lic management,  in  pursuance  of  a 
great  and  beneficial  public  policy,  or- 
ganized for  the  purpose  of  investing  the 
savings  of  small  depositors,  and  not  as 
banking  institutions  in  the  commercial 
sense  of  that  phrase."  National  Bank  of 
Redemption  v.  Boston.  125  U.  S.  60,  68, 
31    L.    Ed.   689. 

9.  National  banks  defined. — Easton  v. 
Iowa,  188  U.  S.  220,  230,  47  L.  Ed.  452; 
Farmers',  etc..  Bank  v.  Dearing,  91  U.  S. 
29.  23  L.  Ed.  196;  Davis  v.  Elmira  Savings 
Bank,  161  U.  S.  275,  283,  40  L.  Ed.  700; 
]\IcClellan  v.  Chipman,  164  U.  S.  347.  357, 
41  L.  Ed.  461;  Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  S.  664,  668,  43  L.  Ed. 
850;  Ranken  v.  Barton.  199  U.  S.  228,  50 
L.  Ed.  163.  See  post.  "Control  and  Regu- 
lation,"   II.   B. 

"National  banks  organized  under  the 
act  are  instruments  designed  to  be  used 
to  aid  the  government  in  the  administra- 
tion of  an  important  branch  of  the  pub- 
lic service.  They  are  means  appropriate 
to  that  end.  Such  being  the  nature  of 
these  national  institutions,  it  must  be 
obvious  that  their  operations  cannot  be 
limited  or  controlled  by  state  legisla- 
tion." Easton  V.  Iowa.  188  U.  S.  220.  230. 
47   L.    Ed.   452. 

"The  qualities,  powers,  and  duties,  ss 
national  agencies,  of  these  associations, 
resemble,  in  almost  all  essential  particu- 
lars, those  of  the  Bank  of  the  United 
States  authorized  by  the  act  of  April  10th. 
1816.  Like  that  bank,  they  are  organized 
under  national  legislation.  Their  capital, 
like  four-fifths  of  the  capital  of  that  bank. 
is  supplied  by  individual  subscriptions. 
They  are  employed,  like  that  bank,  as 
agents    and   depositories    of    the    national 
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ing  they  are  tlie  subject  of  private  ownership, ^'^  and  were  established  to  provide  a 
national  currency.^ ^ 

D.  Deposits. — A  general  deposit  in  a  bank  is  so  much  money  to  the  deposit- 
or's credit ;  it  is  a  debt  to  him  from  the  bank,  payable  on  demand  to  his  order, 
not  property  capable  of  identification  and  specific  appropriation. '^  Jt  jg  noth- 
ing but  a  loan  of  money, ^"^  and  is  not  capital  stock  in  any  point  of  view,  or  even 
an  investment  under  the  tax  exemption  laws.^^ 

II.   Incorporation,  Organization  and  Control. 

A.  Incorporation — 1.  Power  to  Incorporate. — Congress  has  power  to  in- 
corporate a  bank.!^"'  A  state  may  of  course  charter  banks,  and  the  attempt  to 
make  the  notes  of  a  bank  so  chartered  a  tender,  while  ineffectual,  does  not  affect 
the  validity  of  the  incorporation.^^ 


government."  (Dissenting  opinion  of 
three  judges.  Van  Allen  v.  The  Assess- 
ors, 3  Wall.  573,  590,  18   L.   Ed.  229. 

"The  national  banking  associations  are 
much  more  intimately  connected  in  their 
functions  and  operations  with  the  na- 
tional government,  than  was  the  Bank  of 
the  United  States.  They  are,  therefore, 
entitled  to  all  the  protection  and  all  the 
immunities  to  which  that  bank  was  en- 
titled." (Dissenting  opinion  of  three 
judges.)  Van  Allen  v.  The  Assessors,  3 
Wall.  573,   590,  18   L.   Ed.  229. 

"The  national  banking  system  was  na- 
tional in  its  design,  coextensive  in  its 
operation  with  the  territorial  limits  of  the 
United  States,  and  intended  to  be  the  bank- 
ing system  for  the  whole  country,  terri- 
tories as  well  as  states."  Talbott  v.  Silver 
Bow  County,  139  U.  S.  438,  442,  35  L.  Ed. 
210. 

10.  Guthrie  v.  Harkness,  199  U.  S.  143, 
157.  50  L.  Ed.  130;  Farmers',  etc.,  Nat. 
Bank  v.  Dearing,  91  U.  S.  29.  33,  23  L- 
Ed.  196;  Christopher  v.  Norvell,  201  U. 
S.   216,  225,   50  L.   Ed.   732. 

11.  Lionberger  v.  Rouse.  9  Wall.  463, 
474,  19  L.  Ed.  721;  Twin  City  Bank  v. 
Nebeker,  167  U.  S.  196,  203.  42  L.  Ed. 
134. 

12.  Florence  Min.  Co.  v.  Brown,  124 
U.  S.  385.  31  L.  Ed.  424.  See  Manhattan 
Co.  V.  Blake,  148  U.  S.  412,  424,  37  L.  Ed. 
504. 

All  the  moneys  received  by  a  savings 
bank,  whether  for  safe-keeping  or  for  in- 
vestment, are  deposits  within  the  mean- 
ing of  their  by-laws,  and  within  the  very 
words  of  their  charter.  Bank  for  Savings 
V.  Collector,  3  Wall.  495,  513,  18  L.  Ed. 
207.     See  ante,  "Bank  or  Banker,"  I.  A. 

13.  First  Nat.  Bank  v.  Lanier,  11  Wall. 
369,  375,  20  L.  Ed.  172;  Davis  v.  Elmira 
Savings  Bank,  161  U.  S.  275,  288.  40  L. 
Ed.  700.  See  post,  "Relation  between 
Bank  and  Depositor,"  III,  B.  2,  b,   (l). 

14.  Not  capital  stock  or  investment. — 
Society  V.  Coite,  6  Wall.  549,  609,  18  L. 
Ed.  897;  Provident  Inst.  v.  Massachusetts. 
6  Wall.  611,  IS  L.  Ed.  907.  See  the  title 
TAXATION.     See,  generally,  post,  "With 


Respect  to  Deposits,"  III.  B,  2. 

15.  Power  of  congress. — McCulloch  ;'. 
Maryland,  4  Wheat.  316,  4  L.  Ed.  579; 
Osborn  v.  United  States  Bank,  9  Wheat. 
738,  861.  6  L.  Ed.  204;  United  States  Bank 
V.  Bank,  10  Wheat.  333,  347,  6  L.  Ed. 
334;  Minor  v.  Mechanics'  Bank.  1 
Pet.  46,  7  L.  Ed.  47;  Casey  v.  Galli.  94  U. 
S.  673,  24  L.  Ed.  168;  Huntington  v.  Na- 
tional Sav.  Bank,  96  U.  S.  388,  24  L.  Ed. 
777;  Legal  Ten<ler  Cases,  110  U.  S.  421. 
445,  28  L.  Ed.  204;  Easton  v.  Iowa.  188  U. 
S.  220,  238,  47   L.   Ed.  452. 

A  bank  is  an  instrument  which  is 
"necessary  and  proper"  for  carrying  on 
the  fiscal  operations  of  government.  This 
instrument  cannot,  on  any  ratienal  calcu- 
lation, effect  its  object,  unless  it  be  en- 
dowed with  that  faculty  of  lending  and 
dealing  in  money,  which  is  conferred  by 
its  charter.  Osborn  v.  United  States 
Bank.  9  Wheat.  738,  861,  6  L.  Ed.  204.  See 
post.  "Incorporation  of  National  Banks," 
II,  .A,  4. 

Bank  of  the  United  States.— The  act  of 
the  10th  of  .April,  1816,  c.  44,  to  "incorpo- 
rate the  subscribers  to  the  Bank  of  the 
United  States."  is  a  law  made  in  pursuance 
of  the  constitution.  McCulloch  v.  Mary- 
land,  4  Wheat.   316,   4   L.    Ed.   579. 

16.  Power  of  State. — Briscoe  v.  Bank  of 
Kentucky,  11  Pet.  257.  9  L.  Ed.  709; 
Nathan  v.  Louisiana,  8  How.  73.  81,  12 
L.  Ed.  992;  Woodruff  v.  Trapnall.  10  How. 
190,  208,  13  L.  Ed.  383.  See  Ohio  Life 
Ins.,  etc.,  Co.  v.  Debolt,  16  How.  416,  429. 
14  L.  Ed.  997;  Veazie  Bank  v.  Fenno,  8 
\yall.  .533,  19  L.  Ed.  482,  per  Nelson,  J., 
dissenting. 

A  state,  in  granting  privileges  to  a 
bank,  with  a  view  of  affording  a  sound 
currency,  or  of  advancing  any  policy  con- 
nected with  the  public  interest,  exercises 
its  sovereignty,  and  for  a  public  purpose, 
of  which  it  is  the  exclusive  judge.  State 
Bank  v.  Knoop,  16  How.  369,  389,  14  L. 
Ed.   977. 

If  the  legislature  of  a  state  attempt  to 
make  the  notes  of  any  bank  a  tender,  the 
act  will  be  unconstitutional;  but  such  at- 
tempt could  not  affect,  in  any  degree,  the 
constitutionality    of    the    bank.      The    act 
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2.  Conditions  Precedent.— A  charter  requirement  that  the  capital  stock  be 
a  certain  amount  is  not  a  condition  precedent  to  the  operation  of  a  bank.^" 

3.  Results  of  Incorporation — a.  As  to  Liabilities,  Privileges  and  Pozvers. — 
Where  a  corporation  is  formed  to  succeed  to  an  unincorporated  banking  associa- 
tion, as  between  them  the  former  succeeds  to  all  the  assets,  rights  and  liabilities 
of  the  latter.^s  A  state  act  of  incorporation  conferred  on  a  bank  a  corporate  char- 
acter, but  could  give  that  corporate  body  no  peculiar  privileges  in  the  courts  of  the 
United  States,  not  belonging  to  it  as  a  corporation.  Those  privileges  do  not  exist, 
unless  conferred  by  an  act  of  congress. ^^^ 

b.   Charter  as  Contract,  and  Amendment  or  Repeal. — A  bank  charter  is  a  legis- 


which  related  to  the  receiving  the  notes 
of  the  Bank  of  tbe  Commonwealth  of 
Kentucky  was  not  connected  with  the 
charter.  "  Briscoe  f.  Bank  of  Kentucky,  11 
Pet.    257,    9    L.    Ed.    709. 

It  is  difficult  to  see  how  the  employ- 
ment of  trust  funds  by  a  state  in  a  state 
bank  made  the  bank  any  less  a  state  in- 
stitution, for  it  was  created  expressly  for 
the  benefit  of  the  state,  which  had  the  ex- 
clusive management  of  it,  and  agreed  to 
support  it.  Furman  v.  Xichol.  8  Wall.  4t, 
64,    19    L.   Ed.   370. 

The  act  of  Virginia  incorporating  the 
Bank  of  Alexandria  is  a  public  law.  Young 
v.   Bank,   4    Cranch   384,   2   L.    Ed.    655. 

Michigan.— The  legislature  of  IMichi- 
gaii  passed  an  act  on  the  15th  of  March, 
1837,  entitled  "An  act  to  organize  and 
regulate  banking  associations,"  and  on  the 
30th  of  December,  1837,  an  act  to  amend 
the  former  act.  By  the  first,  any  persons 
were  allowed  to  form  associations  for  the 
purposes  of  banking  upon  the  terms  spec- 
ified in  the  law;  and  by  the  second,  the 
stockholders  were  made  liable,  in  their 
individual  character,  under  certain  circum- 
stances, for  the  debts  of  the  association. 
The  associations  formed  under  these  acts 
are  corporations  within  the  meaning  of 
the  constitution  of  Michigan,  and  the  acts 
are  unconstitutional  and  void,  for  §  2, 
art.  12,  forbids  the  legislature  "passing 
any  act  of  incorporation  unless  with  the 
assent  of  at  least  two-thirds  of  each  house," 
and  the  judgment  of  the  legislature  is  re- 
quired to  be  exercised  upon  the  propriety 
of  creating  each  particular  corporation, 
and  two-thirds  of  each  house  must  sanc- 
tion and  approve  each  individual  charter. 
Nesmith  i\  Sheldon,  7  How.  812.  12  L. 
Ed.  925. 

Alabama. — "An  incorporated  bank,  in 
Alabama,  is  not  only  the  mere  creature 
of  the  law  creating  it.  as  banks  are  in 
other  states;  but  it  is  the  creature  of  .1 
peculiar  fundamental  law;  and  if  its 
charter  is  not  in  conformity  to  the  pro- 
visions of  the  fundamental  law.  it  is  void." 
Bank  of  Augusta  v.  Earle.  13  Pet.  519,  604, 
10   L.   Ed.   274. 

17.  Subscription  of  prescribed  capital 
stock. — The  provision  in  the  act  of  con- 
gress, incorporating  "the  Mechanics' 
Bank  of  Alexandria."  which  requires,  that 


the  capital  stock  of  the  bank  shall  con- 
sist of  50.000  shares,  of  ten  dollars  each, 
is  not  a  condition  precedent;  and  the  bank 
M'ent  legally  into  operation,  with  an  ac- 
tual capital  less  than  that  number  of 
shares.  Minor  v.  Mechanics'  Bank.  1  Pet. 
46,  7  L.  Ed.  47.  See,  also,  Scott  v. 
Deweese,  181  U.  S.  202,  214,  45  L.  Ed.  822; 
Aspinwall  v.  Butler.  133  U.  S.  595,  608,  33 
L.    Ed.    779. 

Corporate  stock  or  capital  of  savings 
bank. — See  post.  "Stock  and  Stockhold- 
ers." V. 

On  increase  of  stock. — See  post,  "In- 
crease and  Reduction  of  Capital  Stock 
(National  Banks),  V.   D. 

18.  Liabilities  of  association  incorpo- 
rated unimpaired. — Where  an  unincorpo- 
rated banking  association  was  succeeded 
by  a  corporation  organized  to  take  its 
good  assets  and  assume  its  liabilities,  the 
directorates  being  partiallj'  if  not  wholh' 
identical,  as  between  the  old  bank  and 
the  new,  the  new  bank  is  to  be  treated  in 
all  respects  as  the  successor  of  the  old, 
taking  the  assets  that  were  turned  over  .is 
thej-^  stood,  and  assuming  the  liabilities. 
All  the  knowledge  of  the  old  bank  as  to 
the  rights  of  the  parties  to  the  securities 
transferred  is  chargeable  in  law  on  the 
new.  Lanier  :•.  Xash,  121  U.  S.  404.  409, 
30    L.    Ed.    947. 

19.  State  incorporation  confers  no  privi- 
leges in  federal  courts. — The  act  incor- 
porating the  bank  professes  to  regulate, 
and  could  regulate,  only  those  courts 
which  were  established  under  the  au- 
thority of  Virginia.  It  could  not  affect 
the  judicial  proceedings  of  a  court  of  the 
United  States,  or  of  any  other  state,  <-r 
exempt  the  bank  from  appeals  against  it 
there.  Young  v.  Bank,  4  Cranch  384, 
397.   2    L.   Ed.   655. 

"There  is  a  difference  between  those 
rights  on  which  the  validity  of  the  trans- 
actions of  the  corporation  depends,  which 
must  adhere  to  those  transactions  every- 
where, and  those  peculiar  remedies  which 
may  be  bestowed  on  it.  The  first  are  of 
general  obligation;  the  last,  from  their  na- 
ture, can  only  be  exercised  in  those  courts 
which  the  power  making  the  grant  can 
regulate."  Young  v.  Bank.  4  Cranch  384, 
397,   2   L.    Ed.   655. 
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lative  contract,-*^'  and  francliisc.^i  which  cannot  be  changed  without  its  assent 
unless  such  power  is  expressly  reserved,  or  repealed  so  as  to  at¥ect  contract 
rights. 2^ 


20.  Legislative  contract. — State  Bank  v. 
Knoop,  16  How.  369.  380,  386,  14  L.  Ed. 
977;  Planters'  Bank  v.  Sharp,  6  How.  301, 
12  L.  Ed.  447;  WooUruff  v.  Trapnall.  10 
How.  190.  13  L.  Ed.  383;  Curran  v.  Ar- 
kansas, 15  How.  304.  310,  14  L.  Ed.  70,5; 
Ohio  Life  Ins.,  etc.,  Co.  v.  Debolt,  16  How. 
416,  429.  14  L.  Ed.  997;  Furman  v.  Nichol, 
8  Wall.  44,  19  L.  Ed.  370;  South  Carolina 
V.  Gaillard,  JOl  U.  S.  433.  25  L.  Ed.  937; 
Deposit  Bank  v.  Frankfort,  191  U.  S.  499, 
.J13.  48  L.   Ed.  276. 

"A  bank,  in  which  stock  is  heW  by  in- 
dividuals, is  a  private  corporation,  and  its 
charter  is  a  legislative  contract,  which 
cannot  be  changed  without  its  consent." 
Jefiferson  Branch  Bank  v.  Skelly,  1  Black 
436,  449.  17  L.  Ed.  173;  Ohio  Life  Ins.  Co. 
V.  Debolt,  16  How.  416,  429,  14  L.  Ed. 
997;  State  Bank  v.  Knoop.  16  How.  369, 
14  Iv.  Fd.  977.  See  post.  "Taxes  and  Other 
Liabilities  Due  the  State,"  III,  B,  6,  c. 
(3):    "Attachment."  VII,  B,  1. 

"If  it  be  provided  in  the  charter  of  a 
bank  that  the  bills  and  notes  of  the  in- 
stitution shall  be  received  in  payment  of 
taxes  or  of  debts  due  to  the  state,  such 
undertaking  on  the  part  of  the  state  con- 
stitutes a  contract  between  the  state  and 
holders  of  the  notes,  which  the  state  is 
not  at  liberty  to  break,  although  notes  is- 
sued after  the  repeal  of  the  act  are  not 
within  the  contract,  and  may  be  refused." 
Pearsall  v.  Great  Northern  R.  Co..  161 
U.  S.  646.  663.  40  L.  Ed.  838;  Woodruff 
V.  Trapnall,  10  How.  190,  13  L.  Ed.  383; 
Paup  V.  Drew,  10  How.  218,  13  L.  Ed. 
394;  Furman  v.  Nichol,  8  Wall.  44.  19  L. 
Ed.  370;  Keith  v.  Clark.  97  U.  S.  454,  24 
L.  Ed.  1071;  Antoni  v.  Grcenhow.  107  U. 
S.  769.  27  L.  Ed.  468;  P^indexter  v.  Green- 
how,   114  U.  S.   270,   29   L.    Ed.  185. 

South  Carolina. — The  act  of  the  general 
assembly  of  South  Carolina,  passed  June 
9,  1877,  entitled  "An  act  to  provide  the 
mode  of  proving  bills  of  the  bank  of  the 
state  tendered  for  taxes,  and  the  rules  of 
evidence  applicable  thereto,"  created  no 
new  contract  between  the  state  and  the 
taxpayer  or  billholder,  but  merely  pro- 
vided a  new  remedy  which  formed  no  part 
of  the  contract  created  by  the  charter  of 
the  bank.  South  Carolina  v.  Gaillard,  101 
U.   S.  433.  25  L.   Ed.  937. 

.After  that  act  was  repealed,  a  party 
could  not  institute  a  proceeding  to  avail 
himself  of  the  remedy  which  it  furnished, 
and  all  suits  then  pending  thereunder 
terminated,  there  being  no  saving  clause 
as  to  them.  South  Carolina  v.  Gaillard, 
101    U.    S.    433,    25    L.    Ed.   937. 

"The  'proceeding'  contemplated  by  the 
act  of  1877  was  not  'instituted'  when  the 
repeal  took  place.  The  tender  and  de- 
posit  of   the   bills   laid   the   foundation   for 


the  authorized  proceeding,  but  did  not 
institute  it.  This  is  clear  from  the  lan- 
guage. The  bills  are  to  be  deposited  'to 
abide  the  decision  of  the  court  in  any  pro- 
ceeding which  may  be  instituted.'  thus 
implymg  that  when  the  deposit  was  made 
proceedmgs  had  not  been  instituted." 
South  Carolina  v.  Gaillard,  101  U  S  433 
438,   25    L.    Ed.    937.  '      '      '  '  ' 

Tennessee.— The  provision  in  §  12  of 
the  charter  of  1838  of  the  Bank  of  Ten- 
nessee, "that  the  bills  or  notes  of  said 
corporation,  originally  made  payable,  or 
which  shall  have  become  payable  on'  de- 
mand, in  gold  or  silver  coin,  shall  be  re- 
ceivable at  the  treasury  of  the  state,  and 
by  all  tax  collectors  and  other  public  of- 
ficers, in  all  payments  for  taxes  or  other 
moneys  due  to  the  state."  made  a  contract 
on  the  part  of  the  state  with  all  persons, 
that  the  state  would  receive  for  all  pay- 
ments for  taxes  or  other  moneys  due  to  it, 
all  bills  of  the  bank  lawfully  issued,  while 
the  section  remained  in  force.  The  guar- 
anty was  net  a  personal  one.  extending 
only  to  the  benefit  of  the  first  holder,  bul 
attached  to  the  note  so  issued;  as  much 
as  if  written  on  the  back  of  it.  It  went 
with  the  note  everywhere,  as  long  as  it 
lasted,  and  although  after  the  note  was 
issued,  §  12  were  repealed.  Furman  r/. 
Nichol.  8  Wall.  44.  19  L.  Ed.  370.  See. 
also.  Woodruff  v.  Trapnall,  10  How  190 
13  L.  Ed.  383. 

Section  603  of  the  Tennessee  Code  of 
1858,  which  enacted  that  besides  federal 
money,  controllers'  warrants,  and  wildcat 
certificates,  the  collector  should  receive 
"such  bank  notes  as  are  current  and  pass- 
ing at  par,"  did  not  amount  to  a  repeal  of 
the  above  quoted  12th  section;  the  words 
of  the  Code  having  no  words  of  negation, 
the  two  enactments  being  capable  of 
standing  together,  and  implied  repeals  not 
being  to  be  favored.  Furman  v.  Nichol 
8  Wall.  44,  19  L.   Ed.  370. 

This  decision  does  not  aply  to  issues  of 
the  bank  while  under  the  control  of  the 
insurgents.  Furman  v.  Nichol,  8  Wall  44 
19  L.  Ed.  370.  See  the  titles  CON- 
TRACTS; CORPORATIONS;  T\x\- 
TION.  ■ 

Imposition    of    statutory    liability. See 

post.  "Nature  and  Terms."  \'",  F.  ::.  b,   (l). 

21.  Franchise.— State  Rank  t'.  Knoop, 
16  How.  369.  .386.  14  L.  Ed.  977;  Gordon  v. 
Appeal  Tax  Court,  3  How.  133.  11  L.  Ed. 
.529;  Jefferson  Branch  Bank  v.  Skelly  1 
Black  436,  17  L.  Ed.  173. 

22.  State  Bank  v.  Kiicop.  16  How  360 
380,  389.  14  L.  Ed.  977;  Curran  v.  Arkan- 
sas, 15  How.  304,  310.  V  L.  Ed.  705;  Ohio 
Life  Ins.,  etc.,  Co.  v.  DeboU,  ir.  How.  416. 
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c.  Sale  of  Franchise. — The  judicial  sale  of  a  bank  franchise  transfers  to  the 
purchaser  only  the  right  to  reorganize  as  a  corporation,  not  an  existing  franchise 
to  be  such  corporation  with  any  of  its  personal  privileges  and  exemptions.^ 

4.  Incorpor.\tion  of  National  Banks. — Congress  alone  has  the  power  to 
create  a  system  of  national  banks, ^'^  which  it  has  exercised,  not  by  granting  special 


429.  14  L.  Ed.  997;  Deposit  Bank  v.  Frank- 
fort,  191  U.   S.  499,  513.  48   L.    Ed.  276. 

A  municipal  corporation,  in  which  is 
vested  some  portion  of  the  administration 
of  the  government,  may  be  changed  at 
the  will  of  the  legislature.  But  a  bank, 
where  the  stock  is  owned  by  individuals, 
is  a  private  corporation.  Its  charter  is  a 
legislative  contract,  and  cannot  be 
changed  without  its  assent.  The  preced- 
ing cases  upon  this  subject,  examined, 
and  the  case  of  the  Providence  Bank  v. 
Billings,  4  Pet.  514,  561,  7  L.  Ed.  939.  ex- 
plained. State  Bank  v.  Knoop.  16  How. 
369.   14  L.  Ed.  977. 

Every  valuable  privilege  given  by  a 
bank  charter,  and  which  conducted  to  an 
acceptance  of  it  and  an  organization  un- 
der it,  is  a  contract  which  cannot  be 
changed  by  the  legislature,  where  the 
power  to  do  so  is  not  reserved  in  the  char- 
ter. The  rate  of  discount,  the  duration  of 
the  charter,  the  specific  tax  agreed  to  be 
paid,  and  other  provisions  essentially  con- 
nected with  the  franchise,  and  necessary 
to  the  business  of  the  bank,  cannot,  with- 
out its  consent,  become  a  subject  for  leg- 
islative action.  State  Bank  v.  Knoop.  16 
How.  369,  380,  14  L.  Ed.  977;  Ohio  Life 
Ins.,  etc.,  Co.  v.  Debolt,  16  How.  416,  429. 
14  L.  Ed.  997. 

Repeal  of  charter. — Where  a  banking 
corporation  had  no  other  stockholder  than 
the  state,  it  is  not  doubted  that  the  state 
might  repeal  its  charter;  but  that  the  ef- 
fect of  such  a  repeal  would  be  entirely  to 
destroy  the  executory  contracts  of  the 
corporation,  and  to  withdraw  its  property 
from  the  just  claims  of  its  creditors,  can- 
not be  admitted.  If  such  were  the  effect 
of  a  repeal  of  an  act  incorporating  a  bank 
containing  no  express  power  of  repeal,  it 
might  be  difficult  to  encounter  the  objec- 
tion, that  the  repealing  law  was  invalid, 
as  conflicting  with  the  constitution  of  the 
United  States.  This  argument  was 
pressed  on  this  court,  in  the  case  of 
Mumma  v.  Potomac  Co.,  8  Pet.  281.  8  L- 
Ed.  945,  and  it  was  met  by  the  following 
explicit  language:  "We  are  of  opinion, 
that  the  dissolution  of  the  corporation,  un- 
der the  acts  of  Virginia  and  ^laryland, 
cannot  in  any  just  sense  be  considered, 
within  the  clause  of  the  constitution  of  the 
United  States  on  this  subject  as  impair- 
ing of  the  obligation  of  the  contracts  of 
the  company  by  those  states,  any  more 
than  the  death  of  a  private  person  can  be 
said  to  impair  the  obligation  of  his  con- 
tracts. The  obligation  of  those  contracts 
survives;  and  the  creditors  may  enforce 
their  claims  against  any  property  belong- 


ing to  the  corporation,  which  has  not 
passed  into  the  hands  of  bona  fide  pur- 
chasers, but  is  still  held  in  trust  for  the 
company,  or  for  the  stockholders  thereof, 
at  the  time  of  its  dissolution,  in  any  mode 
permitted  by  the  local  laws."  Curran  v. 
Arkansas.  15  How.  304,  310,  14  L.  Ed.  705. 
See  generally,  the  title  CORPORA- 
TIONS. 

Contract  exempting  from  taxation. — See 
the  title  TAXATION. 

23.  Sale  of  franchise. — The  judicial  sale 
of  the  franchise  of  a  banking  corporation 
does  not  transfer  to  the  purchaser  the 
franchise  to  be  such  a  corporation,  but 
only  the  right  to  reorganize  as  a  corpo- 
ration, subject  to  the  laws,  constitutional 
and  otherwise,  existing  at  the  time  of  the 
reorganization.  The  franchise  to  be  a 
corporation  is  distinguished  from  the  fran- 
chise to  exercise  as  a  corporation  the 
banking  powers  named  in  this  charter. 
The  exemption  from  taxation  contained  in 
the  third  section  of  the  act  of  1856  was  a 
personal  privilege  in  favor  of  the  corpora- 
tion therein  specifically  referred  to,  and 
it  did  not  pass  with  the  sale  of  that  char- 
ter, and  there  is  no  express  or  clear  in- 
tention of  tlie  law  requiring  that  exemp- 
tion to  pass  as  a  continuing  franchise  to 
the  purchaser  thereof.  Morgan  v.  Louis- 
iana, 93  U.  S.  217.  23  L.  Ed.  860;  Wilson  v. 
Gaines.  103  U.  S.  417,  26  L.  Ed.  401; 
Louisville,  etc.,  R.  Co  v.  Palmes,  109  U. 
S.  244,  27  L.  Ed.  922.  In  the  face  of  the 
constitutional  provision  prohibiting  ex- 
emption, it  can  still  less  be  claimed  that 
the  sale  of  the  charter  carried  the  exemp- 
tion. Mercantile  Bank  v.  Tennessee,  161 
U.  S.  164,  173,  40  L.  Ed.  656. 

A  banking  corporation  may  exist  under 
and  by  virtue  of  the  purchase  of  the  char- 
ter at  a  receiver's  sale,  and  the  legislative 
recognition  and  the  assumption  of  the 
state  that  it  is  a  corporation,  and  yet  not 
have  the  title  to  the  exemption  given  by 
that  charter,  because  it  is  not  in  fact  or 
in  law  the  same  corporation  originally  in- 
corporated. Mercantile  Bank  r.  Tennes- 
see, 161  U.  S.  104.  173,  40  L.  Ed.  565.  See 
the  titles  CORPORATIONS;  TAXA- 
TION. 

24.  By  congress  alone. — Farmers',  etc., 
Nat.  Bank  z\  Bearing.  91  U.  S.  29,  23  L. 
Ed.  196;  Casey  z:  Galli.  94  U.  S.  673,  24 
L.  Ed.  168;  Legal  Tender  Cases,  110  U. 
S.  421,  28  L.  Ed.  204;  Easton  v.  Iowa. 
188  U.  S.  220,  238,  47  L.  Ed.  452.  See  ante, 
"Power  to  Incorporate,"  II,  A,  1. 

"The  act  of  congress  prescribe^;  the 
condition  iipon  which  national  banks 
shall    be    created;    the    powers    they    shall 
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charters  but  by  authorizing  the  voluntary  incorporation  of  associations  under  the 
general  national  banking  act  ■,~^  and  they  continue  for  twenty  years,  unless  sooner 
dissolved,  or  their  franchises  forfeited. ^"^  They  were  created  for  the  purpose  of 
establishing  a  currency  for  the  whole  country  and  to  provide  a  market  for  the  loans 
of  the  general  government,  and  not  solely  for  private  gain.-^ 


possess;  and  the  consequences  of  their 
failure  to  meet  their  obligations.  All 
persons  dealing  with  these  institutions 
only  acquire  and  enforce  rights  against 
them  under  the  limitations  there  desig- 
nated." First  Nat.  Bank  v.  Colby,  21  Wall. 
609,  612,  22  L.  Ed.  687.  See  Cook  County 
Nat.  Bank  v.  United  States,  107  U.  S.  445. 
448,  27  L.   Ed.   537. 

"Congress  has  the  power  to  incorporate 
national  banks,  with  the  capacity,  for  their 
own  profit  as  well  as  for  the  use  of  the 
government  in  its  money  transactions,  of 
issuing  bills  which  under  ordinary  cir- 
cumstances pass  from  hand  to  hand  as 
money  at  their  nominal  value,  and  which, 
when  so  current,  the  law  has  always  recog- 
nized as  a  good  tender  in  pajnnent  of 
money  debts,  unless  specifically  objected 
to  at  the  time  of  ttie  tender.  United  States 
Bank  v.  Bank,  10  Wheat.  33.3,  347,  6  E. 
Ed.  334;  Ward  v.  Smith.  7  Wall.  447,  451, 
19  L.  Ed.  207.  The  power  of  congress  to 
charter  a  bank  is  maintained  in  McCul- 
loch  V.  Maryland,  4  Wheat.  316.  4  L.  Ed. 
579,  and  in  Osborn  v.  United  States  Bank. 
9  Wheat.  738,  6  L.  Ed.  204,  chiefly  upon 
the  ground  that  it  was  an  appropriate 
means  for  carrying  on  the  money  trans- 
actions of  the  government."  Legal  Ten- 
der Cases,  110  U.  S.  421,  445,  28  L.  Ed. 
204. 

"National  banks  were  first  created  by 
the  act  of  1863.  12  Stat.  665."  Third  Nat. 
Bank  v.  Bufifalo  German  Ins.  Co.,  193  U.  S 
581.    589,    48    L.    Ed.    801. 

25.  Under  general  laws. — McCormick  v. 
Market  Nat.  Bank.  165  U.  S.  538,  551,  41 
L.    Ed.   817. 

26.  Duration. — "Associations  for  bank- 
ing, formed  pursuant  to  the  act  to  provide 
a  national  currency,  and  duly  authorized 
by  the  comptroller  of  the  currency  to 
commence  the  business  of  banking,  be- 
come bodies  corporate  and  have  a  suc- 
cession for  the  period  of  twenty  years 
from  their  organization,  unless  sooner  dis- 
solved according  to  the  provisions  of  their 
articles  of  association,  or  by  the  act  of  the 
shareholders  owning  two-thirds  of  the 
stock,  or  unless  the  franchise  shall  be  for- 
feited by  a  violation  of  the  act  under 
which  the  association  was  formed."  First 
Nat.  Bank  v.  National  Pahquioque  Bank, 
14  Wall.  383.  391,  20  L.  Ed.  840.  See  post, 
"Duration  of  Existence."  IX,  A. 

27.  Object  of  creation. — As  said  in  Tif- 
fany V.  National  Bank,  18  Wall.  409,  21  L. 
Ed.  862.  national  banks  "were  established 
for  the  purpose,  in  part,  of  providing  a  cur- 
rency for  the  whole  country,  and  in  part 
to  create  a  market  for  the  loans  of  the 
general    government.      It   could    not    have 


been  intended,  therefore,  to  expose  them 
to  the  hazard  of  unfriendly  legislation  bv 
the  states,  or  to  ruinous  competition  with 
state  banks."  Daggs  v.  Phoenix  Nat. 
Bank,  177  U.  S.   549.   555.  44  L.   Ed.  882. 

"The  object  of  the  act,  as  its  title  im- 
ports, was  to  create  a  national  currency 
secured  by  a  pledge  of  the  bonds  of  the 
United  States.  And  to  that  end  it  re- 
quires security  in  government  bonds  for 
all  notes  issued;  and  in  case  any  bank 
fails  to  redeem  its  notes  on  demand,  it 
provides  for  their  payment  on  presenta- 
tion at  the  treasury  of  the  United  States." 
First  Nat.  Bai>k  v.  Colby,  21  Wall.  609, 
612.  22  L.  Ed.   687. 

The  federal  legislation  creating  and  reg- 
ulating national  banks  has  in  view  the 
erection  of  a  system  extending  through- 
out the  country,  and  independent,  so  far 
as  powers  conferred  are  concerned,  of 
state  legislation  which,  if  permitted  to  be 
applicable,  mi^ht  impose  limitations  and 
restrictions  as  various  and  as  numerous 
as  the  states.  Having  due  regard  to  the 
national  character  and  purposes  of  that 
system,  national  banks,  in  respect  to  the 
powers  conferred  upon  them,  are  not  to 
be  viewed  as  solely  organized  and  oper- 
ated for  private  gain.  The  principles  enun- 
ciated in  McCulloch  v.  Maryland,  4 
Wheat.  316,  425.  4  L.  Ed.  579.  and  in  Os- 
born V.  United  States  Bank,  9  Wheat.  733. 
6  L.  Ed.  204.  though  expressed  in  respect 
to  banks  incorporated  directly  by  acts  of 
congress,  are  yet  applicable  to  the  lat- 
ter and  present  system  of  national  banks. 
Eastnn  V.  Iowa,  188  U.  S.  2?0.  229,  47  L. 
Ed.  452.  See  Cook  Countv  Nat.  Bank  v. 
United  States,  107  U.  S.  445.  448,  27  L. 
Fd.  537.  See.  also.  Talbott  v.  Silver  Bow 
County,  139  U.  S.  438.  443,  35  L.  Ed.  210, 
where  it  was  said  that  the  intent  was  to 
create  a  national  banking  system  coex- 
tensive with  the  territorial  limits  of  the 
Un'ted  States,  states  and  territories  as 
well,  and  uniform  therein. 

The  United  States  Bank.— The  United 
States  Bank  was  not  considered  as  a  pri- 
vate corporation,  whose  principal  object 
is  individual  trade  and  individual  profit; 
but  as  a  public  corporation,  created  for 
public  and  national  purposes.  That  the 
mere  business  of  banking  is.  in  its  own 
nature,  a  private  business,  and  may  be 
carried  on  by  individuals  or  companies 
having  no  political  connection  with  the 
government,  is  admitted;  but  the  bank  was 
not  such  an  individual  or  company.  It 
was  not  created  for  its  own  sake,  or  for 
private  purposes.  It  has  never  been  su^ 
posed  that  congress  could  create  such  a 
corporation.      The    whole    opinion    of    the 
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Articles  of  Agreement  and  Certificate. — Associations  formed  under  the 
act  to  provide  a  natioi.al  currency  are  required  to  enter  into  articles  of  agreement^ 
specifying  the  object  of  the  association;  and  the  articles  may  contain  other  regula- 
tions, noi  inconsistent  with  the  act,  which  the  association  may  see  fit  to  adopt  for 
the  conchict  of  their  business  and  affairs.-^'' 

National  Incorporation  of  Other  Banks. — Any  bank  incorporated  by  special 
law,  cr  any  banking  institution  organized  under  a  general  state  law,  may  become 
a  national'bank,  and  this  inchides  savings  banks  organized  in  the  District  of  Co- 
lumbia.-^    And  a  new  issue  of  certificates  of  stock  is  not  essential.-'" 

Comptroller's  Certificate  and  Completion  of  Organization. — No  au- 
thority other  than  that  conferred  by  congress  is  required  to  enable  a  bank  exist- 
in"-  under  a  special  or  a  general  state  law  to  become  a  national  banking  associa- 
tion. The  cerlificate  of  the  comptroller  is  conclusive  as  to  the  completeness  of  the 
oro-anization  under  the  act  of  congress  in  a  suit  against  a  stockholder  to  enforce 
his  liability,  or  a  party  upon  his  contract  with  the  bank.-^i    x-Vnd  no  business,   except 


court,  in  the  case  of  McCulloch  v.  Mary- 
land. 4  Wheat.  316,  4  L.  Ed.  579,  is  founded 
on,  and  sustained  by,  the  idea  that  the 
bank  was  an  instrument  which  was  "nec- 
essary and  proper  for  carrying  into  ef- 
fect the  powers  vested  in  the  government 
of  the  United  States."  It  is  not  an  in- 
strument which  the  government  found 
ready  made,  and  had  supposed  to  be 
adapted  to  its  purposes;  but  one  which  was 
created  in  the  form  in  which  it  now  ap- 
pears, for  national  purposes  only.  It  was 
undoubtedly  capable  of  transacting  private 
as  well  as  public  business.  Osborn  ?;. 
United  States  Bank.  9  Wheat.  7?,S,  860, 
6  L-  Ed.  204. 

The  charter  of  incorporation  of  the 
United  States  Bank  not  only  created  it, 
but  gave  it  every  faculty  which  it  pos- 
sessed. The  power  to  acquire  rights  of 
any  description,  to  transact  business  of 
any  description,  to  make  contracts  of  any 
description,  to  sue  on  those  contracts, 
was  given  and  measured  by  its  charter, 
and  that  charter  was  a  law  of  the  United 
States.  This  being  could  require  no  right, 
make  no  contract,  bring  no  suit,  which 
was  not  authorized  by  a  law  of  the  United 
States.  It  was  not  only  itself  the  mere 
creature  of  a  law,  but  all  its  actions  and 
all  its  rights  were  dependent  on  the  same 
law.  Osborn  v.  United  States  Bank.  9 
Wheat.  7:!8.  823,  6  L.   Ed.  204. 

28.  Articles  of  agreement  necessary. — 
Case  V.  Citizens'  Bank,  100  U.  S.  446.  447, 
25  L.  Ed.  695;  Van  Allen  v.  The  Assess- 
ors, 3  Wall.  573,  586,  18  L.  Ed.  229. 

The  certificate  shall  specify,  among 
other  things,  the  amount  of  its  capital 
stock,  and  the  number  of  shares  into 
which  the  same  shall  be  divided,  the  names 
and  places  of  residence  of  the  share- 
holders, and  the  number  of  shares  held 
by  each.  Van  Allen  v.  The  Assessors.  3 
Wall.   573,   18   L.    Ed.   229. 

29.  The  privilcpje  of  becoming  a  nti- 
tional  banking  association  is  given  by  § 
5154  of  tlio  Revised  Statutes  to  "any  bank 
incorporated  by  special  law,  or  any  bank- 
ing institution  organized  under  a  general 
law    of    any    state."      These    words,    it    is 


argued,  do  not  embrace  savings  banks  or- 
ganized in  the  District  of  Columbia,  and 
only  refer  to  banks  or  banking  insti- 
tutions created  un.der  the  authority  of 
some  state,  either  by  a  special  or  general 
law.  But  all  difficulty  upon  the  subject 
is  removed  by  the  act  of  congress,  en- 
titled "An  act  authorizing  the  appointment 
of  receivers  of  national  banks,  and  for 
other  purposes,"  approved  June  30,  1876, 
19  Stat.  63.  c.  156.  Under  that  act  the 
German-American  Savings  Bank  was  re- 
quired to  make  to  the  comptroller  of  the 
curr-ency  the  reports  which  by  §§  5211,. 
5212  and  5213  of  the  Revised  Statutes 
were  required  from  national  banking  as- 
sociations. It  also  became  subject  to  all 
the  provisions  of  the  Revised  .Statutes 
and  of  the  acts  of  congress  relating  to- 
national  banking  associations,  so  far  as 
those  provisions  were  applicable  to  a  sav- 
ings bank  organized  in  this  district.  It 
is  too  clear  for  dispute  that,  after  the  pas- 
sage of  the  act  of  1876,  savings  banks 
organized  in  this  district  under  an  act  of 
congress,  and  having  a  capital  stock  paid  up 
in  whole  or  in  part,  were  entitled  to  be- 
come national  banking  associations  in  the 
mode,  and  subject  to  the  conditions,  pre- 
scribed by  §  5154.  Kevser  z'.  Hitz,  133 
U.   S.   138,  144.  145.  33  L.'Ed.   531. 

30.  New  certificates  unnecessary. — 
Where  a  national  bank  is  formed  from 
an  established  bank  of  another  descrip- 
tion, a  shareholder  therein  cannot  escape 
liabil'ty  by  reason  of  the  fact,  if  such  be 
the  fact,  that  no  certificates  were  issued 
to  him  by  the  new  national  bank.  The  stat- 
ute expressly  declares  that  the  shares  of 
the  old  bank  may  continue  to  be  for  the 
same  amount  each  as  they  were  before 
the  conversion.  Keyser  v.  Hitz,  133  U. 
S.  138,  150,  33  L.  Ed.  531. 

31.  Comptroller's  certificate  proof  of 
regular  organization. — Casev  z'.  Galli,  94 
U.    S.   673,  24   L.   Ed.   168. 

A  certificate  given  under  date  of  May 
14,  1877,  by  the  deputy  comptroller  of  the 
currency,  as  "acting"  comptroller  of  the 
currency,  meets  the  requirements  of  the 
statute,  requiring  a  certificate  that  the  oro- 
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such  as  is  incidental  and  necessarily  preliminary  to  its  organization,  can  be  trans- 
acted until  it  is  authorized  by  the  comptroller's  certificate  to  begin  business  ;32 
and  the  taking  of  a  lease  upon  a  banking  building  is  within  the  prohibition.^^ 


visions  of  the  statute  relating  to  such  as- 
sociations had  been  complied  with,  and 
that  it  was  authorized  to  commence  the 
business  of  banking.  This  point  was  not 
specifically  made  in  the  court  below,  but 
there  is  nothing  of  substance  in  it,  even 
if  it  could  properly  be  raised  in  this  col- 
lateral proceeding.  Keyser  v.  Hitz,  133  U. 
S.  138.   145,  33    L.   Ed.   531. 

This  court  takes  judicial  notice  of  the 
fact  that  he  was,  at  the  date  of  his  cer- 
tificate, deputy  comptroller  of  the  cur- 
rency. And  it  will  be  assumed  that;  at 
the  date  of  his  certificate,  he  was  authorized 
to  exercise  the  powers  and  discharge  the 
duties  of  the  comptroller,  and  was  there- 
fore, at  the  time,  acting  comptroller.  Key- 
ser V.  Hitz,  133  U.  S.  138,  146,  33  L.  Ed. 
53]. 

32.  Certificate  essential  to  transaction  of 
business. — -"Wliilc  by  the  earlier  provi- 
sions of  §  5136  of  the  Revised  Statutes,  the 
association,  upon  filing  its  articles  of  as- 
sociation and  its  organization  certificate 
with  the  comptroller  of  the  currency,  be- 
comes 'as  from  the  date  of  the  execution 
of  the  organization  certificate.'  and  'for 
the  period  of  twenty  years  from  its  or- 
ganization,' a  body  corporate,  with  the 
usual  powers  of  a  banking  corporation, 
yet,  by  the  last  clause  of  that  section,  con- 
gress has  enacted  that  'no  such  associa- 
tion shall  transact  any  business,  except 
such  as  is  incidental  and  necessarily  pre- 
liminary to  its  organization,  until  it  has 
been  authorized  by  the  comptroller  of  the 
currency  to  commence  the  business  of 
banking.'  "  McCormick  v.  Market  Nat. 
Bank,  165  U.  S.  538,  548,  41  L.  Ed.  817, 
reaffirmed  in  McCreery  Realty  Corp.  v. 
Equitable  Nat.  Bank,  203  U.  S.  584.  51  L. 
Ed.    328. 

"By  subsequent  sections  of  the  Na- 
tional Bank  Act.  the  comptroller  is  re- 
quired to  make  a  careful  examination  into 
the  condition  of  the  association;  and,  tak- 
ing into  consideration  a  full  statement 
upon  the  oaths  of  the  president  and  cash- 
ier, and  of  a  majority  of  the  directors, 
and  any  other  facts  which  may  come  to 
his  knowledge,  by  means  of  a  special 
commission  of  inquiry,  or  otherwise,  to 
ascertain  and  determine  that  at  least  fifty 
per  cent,  of  the  capital  stock  has  been 
duly  paid  in,  and  that  the  association  has 
in  all  otlier  respects  complied  witii  the 
provisions  of  the  National  Bank  Act,  re- 
quired to  be  complied  with  before  com- 
mencing the  business  of  hanking;  and 
thereupon,  and  not  before,  to  make  and 
to  give  to  the  association  a  certificate, 
under  his  hand  and  official  seal,  that  the 
association  has  complied  with  all  those 
prov'sions,  and  is  authorized  to  commence 
the  business  of  banking.  Rev.  Stat.,  §§ 
5168,  5169.     T^ie  comptroller,  as  this  court 


has  said,  is  'clothed  with  jurisdiction  to 
decide  as  to  the  completeness  of  the  or- 
ganization.' Casey  v.  Galli,  94  U.  S.  673, 
679.  24  L.  Ed.  168;  Bushnell  v.  Leland, 
164  U.  S.  684,  41  L.  Ed.  598."  McCormick 
V.  Market  Nat.  Bank.  165  U.  S.  538,  5<«, 
41  L.  Ed.  817.  reaffirmed  in  McCreery  Re- 
alty Corp.  V.  Equitable  Nat.  Bank.  203  U. 
S.  584,  51   L.   Ed.  328. 

"Until  the  association  has  been  author- 
ized by  the  comptroller  to  commence  the 
business  of  banking,  §  5136  peremptorily 
forbids  the  corporation  to  'transact  any 
business'  w.hatever,  whether  appertaining 
or  not  to  the  business  of  banking,  'ex- 
cept such  as  is  incidental  and  necessarily 
preliminary  to  its  organization.'  The  only 
business  which  it  is  permitted  to  transact 
is  "such  as  is  incidental  and  necessarily 
preliniinar3%'  not  to  carrying  on,  or  even 
to  commencing,  the  business  of  banking, 
but  'to  its  organization,'  that  is  to  say, 
such  as  is  requisite  to  complete  its  organ- 
ization as  a  corporation,  which  might 
doubtless  include  electing  directors  and 
officers,  receiving  subscriptions  and  pay- 
ments for  shares,  procuring  a  corporate 
seal,  and  a  book  for  recording  its  proceed- 
ings, temporarily  hiring  a  room,  and  con- 
tracting any  small  debts  incidental  to  the 
completion  of  its  organization."  McCor- 
mick V.  Market  Nat.  Bank.  165  U.  S.  538, 
548,  549,  41  L.  Ed.  817,  reaffirmed  in  Mc- 
Creery Realty  Corp.  v.  Equitable  Nat. 
Bank,   203   U.   S.   584.   51    L.    Ed.   32^. 

33.  Taking  of  lease  within  prohibition. — 
"To  take  a  lease  is  certainly  to  'transact 
business,'  within  the  meaning  of  the  stat- 
ute; and  a  lease  for  a  term  of  years,  at  a 
large  rent,  of  offices  to  be  occupied  by  the 
bank  'as  a  banking  office,  and  for  no  other 
purpose.'  however  necessary  it  might  be 
for  the  transacting,  or  even  for  the  com- 
mencing, of  banking  business  by  a  corpo- 
ration whose  organization  had  been  com- 
pleted, and  which  had  been  lawfully  au- 
thorized to  commence  the  business  of 
banking,  is  in  no  sense  incidental  or  nec- 
essarily preliminary  to  the  organization 
of  the  corporation."  McCormick  v.  Mar- 
ket Nat.  Bank.  165  U.  S.  538.  549,  41  L. 
Ed.  817,  reaffirmed  in  McCreery  Realty 
Corp.  V.  Equitable  Nat.  Bank,  203  U.  S. 
584,  51   L.   Ed.  328. 

"The  provision  of  §  5190,  that  'the  us- 
ual business  of  each  national  banking 
association  shall  be  transacted  at  an 
office  or  banking  house  located  in 
the  place  specified  in  its  organiza- 
tion certificate,'  refers  to  its  'usual 
business.'  after  obtaining  the  certifi- 
cate from  the  comptroller;  and  to  'the 
place,'  that  is,  the  city  or  towns  in  which, 
after  it  has  been  authorized  by  the  comp- 
troller's certificate  to  commence  its. busi- 
ness   of    banking,    its    'office    or    banking 
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And  whether  such  certificate  has  issued,  or  not,  is  a  matter  of  pubHc  record,  of 
which  every  one  is  presumed  to  have  notice.^'* 

B.  Control  and  Regulation— 1.  In  General.— New  York  Savings  Bank. 
— Under  the  laws  appHcable  to  the  Bank  for  Savings  in  the  City  of  New  York, 
and  its  charter,  granted  in  1819,  it  was  held,  in  1865,  that  the  bank  commis- 
sioners had  the  power  to  visit  and  inspect  the  bank  under  existing  laws  whenever 
they  deemed  it  necessary,  or  whenever  thereto  required  by  the  comptroller  of  the 
state,  and  they  were  required  to  report  the  general  condition  of  the  bank  to  the 
legislature  once  at  least  in  every  three  years.-^"^ 

2.  National  Banks — a.  Federal  Control.—  National  banks,  as  instrumental- 
ities of  the  federal  government,  created  for  a  public  purpose,  are  necessarily  sub- 
ject to  the  paramount  authority  of  the  United  States.^*^ 


house'  is  located."  McCormick  v.  Mar- 
ket Nat.  Bank,  165  U.  S.  538,  549,  41  L. 
Ed.  817,  reaffirmed  in  McCreery  Realty 
Corp.  t'.  Equitable  Nat.  Bank,  203  U.  S. 
584.    51    L.    Ed.    328. 

34.  As  matter  of  record. — "The  result 
of  the  comptroller's  examination,  and  his 
certificate  of  that  result,  and  of  the  au- 
thority thereupon  granted  the  corporation 
to  commence  the  business  of  banking,  of 
course  appear  on  the  records  of  his  office, 
as  do  the  articles  of  association  and  the 
organization  certificate  previously  trans- 
mitted to  him.  Every  one  dealing  with 
the  corporation  is  bound  to  take  notice 
of  the  facts  thus  appearing  on  a  public 
record,  upon  which,  by  the  very  terms  of 
the  National  Bank  Act,  depend  t-he  right 
of  the  association  to  exist  as  a  corpora- 
tion, and  its  capacity  to  transact  business." 
McCormick  v.  Market  Nat.  Bank,  165  U. 
S.  538,  551,  41  L.  Ed.  817.  reaffirmed  in 
McCreerv  Realty  Corp.  v.  Equitable  Nat. 
Bank,  203  U.  S.  584,  51  L.   Ed.  328. 

"The  comptroller's  examination  and 
certificate  are  required,  not  only  for  the 
security  of  those  dealing  with  the  bank, 
but  also  for  the  protection  of  the  stock- 
holders, for,  without  them,  stockholders 
Avho  had  paid  in  the  amount  of  their 
subscriptions  might  find  themselves  held 
liable  for  debts  contracted  by  the  corpo- 
ration, without  its  having  obtained  the 
payments  due  from  other  stockholders, 
and  otherwise  complied  with  the  require- 
ments of  the  act."  ^IcCormick  v.  Mar- 
ket Nat.  Bank.  165  U.  S.  538,  552,  41  L. 
Ed.  817,  reaffirmed  in  McCreery  Realty 
Corp.  V.  Equitable  Nat.  Bank,  203  U.  S. 
584,  51  L.   Ed.  328. 

35.  New  York  bank  for  savings. — 
Bank  fo-r  Savings  r.  Collector,  3  Wall. 
495.    510,    18    L.    Ed.   207. 

36.  Federal  authority  paramount. — Da- 
vis V.  Elmira  Savings  Bank,  161  U.  S.  275, 
283,  40  L.  Ed.  700;  McClellan  v.  Chip- 
man,  164  U.  S.  347.  357,  41  L.  Ed.  461; 
Easton  V.  Iowa,  188  U.  8.  220,  237,  47  L. 
Ed.  452;  Christopher  v.  Norvell,  201  U 
S.    216.    50    L.    Ed.    732. 

Congress,  having  power  to  create  a 
system  of  national  banks,  is  the  judge  as 
to  the  extent  of  the  powers  which  should 
be  conferred  upon  such  banks,  and  has 
the    sole    power    to    regulate    and    control 


the  exercise  of  their  operations  (First 
Nat.'  Bank  r.  Colby,  21  Wall.  609,  612, 
22  L.  Ed.  687);  congress  has  directly  dealt 
with  the  subject  of  insolvency  of  such 
banks  by  giving  control  to  the  secretary 
of  the  treasury  and  the  comptroller  of 
the  currency,  who  are  authorized  to  sus- 
pend the  operations  of  the  banks  and  ap- 
point receivers  thereof  when  they  become 
insolvent,  or  when  they  fail  to  make  good 
any  impairment  of  capital;  full  and  ade- 
quate provisions  have  been  made  for  the 
protection  of  creditors  of  such  institu- 
tions by  requiring  frequent  reports  to  be 
made  of  their  condition,  and  by  the  power 
of  visitation  bj'  federal  officers,  and  it  is 
not  competent  for  state  legislatures  to  in- 
terfere, whether  with  hostile  or  friendly 
intentions,  with  national  banks  or  their 
officers  in  the  exercise  of  the  powers  be- 
stowed upon  them  by  the  gene 
eminent.  Easton  v.  Iowa,  18** 
238,  47   L.   Ed.  452. 

"It  is  true  that  for  som 
national  bank  is  a  public  institution,  i. 
withstanding  it  is  the  subject  of  private 
ownership.  It  may  issue  bills,  which  cir-. 
culate  as  part  of  the  currency  of  the 
country.  It  is  subject  to  examination  and 
in  a  large  measure  to  the  supervision  •>! 
the  comptroller  of  the  currency.  It  is 
examinee!  at  stated  periods,  and  may  be 
the  subject  of  special  examination  by  or- 
der of  the  comptroller.  *  *  *  25  Stat.  433.'' 
Guthrie  ?:  Harkness,  199  U.  S.  148,  157, 
50  E.  Ed.  130.  See  ante.  "National 
Banks,"  I,  C. 

The  national  banking  act  constitutes  by 
itself  a  complete  system  for  the  estab- 
lishment and  government  of  natiornl 
banks,  prescribing  the  manner  in  which 
they  may  be  formed,  the  amount  of  cir- 
culating notes  they  maj'^  issue,  the  secu- 
rity to  be  furnished  for  the  redemption 
of  those  in  circulation;  their  obligations 
as  depositaries  of  public  moneys,  and  as 
such  to  furnish  security  for  the  deposits, 
and  designating  the  consequences  of  then- 
failure  to  redeem  their  notes,  their  lia- 
bility to  be  placed  in  the  hands  of  a  re- 
ceiver, and  the  manner,  in  such  event, 
in  which  their  afifairs  shall  be  wound  up, 
their  circulating  notes  redeemed,  and 
other  debts  paid  or  their  property  applied 
towards    such    payment.      E^rything    es- 
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b.  State  Control. — Two  propositions  have  been  long  since  settled  by  the  deci- 
sions: First,  national  banks  are  subject  to  the  laws  of  the  state,  and  are  governed 
in  their  daily  course  of  business  far  more  by  the  laws  of  the  state  than  of  the 
nation.  All  their  contracts  are  governed  and  construed  by  state  laws.  Their 
acquisition  and  transfer  of  property,  their  right  to  collect  their  debts,  and  their 
liability  to  be  sued  for  debts,  are  all  based  on  state  law.  It  is  only  when  the  state 
law  incapacitates  the  banks  from  discharging  their  duties  to  the  government  that 
it  becomes  unconstitutional.  Second,  national  banks  are  instrumentalities  of  the 
federal  government  created  for  a  public  purpose,  and  as  such  necessarily  subject 
to  the  paramount  authority  of  the  United  States.  It  follows  that  an  attempt  by 
a  state  to  define  their  duties,  or  control  the  conduct  of  their  afifairs,  is  absolutely 
void,  whenever  such  attempted  exercise  of  authority  expressly  conflicts  with  the 
laws  of  the  United  States,  and  either  frustrates  the  purpose  of  the  national  legis- 
lation, or  impairs  the  efficiencies  of  these  agencies  of  the  federal  government  to 
discharge  the  duties  for  the  performance  of  which  they  were  created. •■^~ 


sential  to  the  formation  of  the  banks,  the 
issue,  security,  and  redemption  of  tlieir 
notes,  the  winding  up  of  the  institutions, 
aiwl  the  distribution  of  their  effects,  are 
fully  provided  for,  as  in  a  separate  code 
by  itself,  neither  limited  nor  enlarged  by 
other  statutory  provisions  with  respect  to 
the  settlement  of  demands  against  in- 
solvents or  their  estates.  Cook  County 
Nat.  Bank  v.  United  States,  107  U.  S.  445, 
448,  27   L.    Ed.    537. 

"Under  §  5240.  the  appointment  of  bank 
examiners    was    provided   for,   with   power 
to    make    thorough    examination    into    the 
affairs  of  any  bank,  and  in  doing  so  to  ex- 
amine  any   of   the    officers   and   agents    on 
^    •'   make  a  full  and  detailed  report 
-*^rolIer."     Briggs  v.  Spaulding, 
144,  35   L.   Ed.   662. 
every    bank    was    required 
.xiikt  not  less  than  five  reports   during 
.ach  year,  under  the  oath  of  the  president 
or   cashier,   arid  attested  by  at   least   three 
of   the    directors,    exhibiting   in    detail    the 
resources   and   liabilities   of   the   bank,  and 
the   comptroller   could   call  for   special   re- 
ports."     Briggs    V.    Spaulding.    141    U.    S. 
132,   144,   35    L.    Ed.   662. 

37.  State  control  and  its  limitations. — 
McClellan  v.  Chipman,  1G4  U.  S.  347,  356, 
41  L.  Ed.  461;  First  Nat.  Bank  v.  Ken- 
tucky, 9  Wall.  353,  362,  19  L.  Ed.  701; 
Farmers',  etc.,  Nat.  Bank  v.  Bearing, 
91  U.  S.  29,  23  L.  Ed.  196;  Davis 
V.  Elmira  Savings  Bank,  161  U.  S. 
275,  283,  40  L.  Ed.  700;  Owens- 
boro  Nat.  Bank  v.  Owensboro,  173  U.  S. 
664,  668,  43  L.  Ed.  850;  Daggs  v.  Phoenix 
Nat.  Bank,  177  U.  S.  549,  555.  44  L.  Ed. 
882;  Guthrie  v.  Harkness,  199  U.  S.  148. 
152,  50   L.   Ed.  130. 

"These  two  propositions,  which  are  dis- 
tinct, yet  harmonious,  practicallj'  contain 
a  rule  and  an  exception,  the  rule  being  the 
operation  of  general  state  laws  upon  the 
dealings  and  contracts  of  national  banks, 
the  exception  being  the  cessation  of  the 
operation  of  such  laws  whenever  they  ex- 
pressly conflict  with  the  laws  of  the 
United  States  or  frustrate  the  purpose  for 
which  the  national  banks  were  created,  or 
3  U  S  Enc— 2 


impair  their  efficiency  to  discharge  the 
duties  imposed  upon  them  by  the  law  of 
the  United  States."  McClellan  v.  Chip- 
man.   164  U.   S.    347,   357,   41    L.   Ed.   461. 

"The  national  banks  organized  under 
the  acts  of  congress  are  subject  to  state 
legislation,  except  where  such  legislation 
is  in  conflict  with  some  act  of  congress, 
or  where  it  tends  to  impair  or  destroy  the 
utility  of  such  banks,  as  agents  or  in- 
strumentalities of  the  United  States,  or 
interferes  with  the  purposes  of  their  crea- 
tion. This  doctrine  was  clearly  and  dis- 
tinctly announced  in  First  Nat.  Bank  v. 
Kentucky,  9  Wall.  353.  19  L.  Ed.  701,  and 
that  case  has  been  often  referred  to  since, 
with  approval,  in  this  court."  Waitc  r/. 
Dowley.  94  U.  S.  527,  533,  24  L.  Ed.  181.; 
Western  Union  Tel.  Co.  v.  Massachusetts. 
125   U.    S.    530,   552,   31    L.    Ed.   790. 

Since  congress  has  provided  a  symmet- 
rical and  complete  scheme  for  the  banks 
to  be  organized  under  the  provisions  of 
the  statute,  it  did  not  intend  to  leave  the 
field  open  for  the  states  to  attempt  to 
promote  the  welfare  and  stability  of  na- 
tional banks  by  direct  legislation.  If  they 
had  such  power  it  would  have  to  be  ex- 
ercised and  limited  by  their  own  discre- 
tion, and  confusion  would  necessarily  re- 
sult from  control  possessed  and  exer- 
cised by  two  indef)endent  authorities. 
Easton  7'.  Iowa,  188  U.  S.  220,  231,  47  L, 
Ed.  452;  Tiffany  v.  National  Bank,  18 
Wall.  409,  413,  21  L.  Ed.  862;  Daggs  v. 
ThaMiix  Nat.  Bank,  177  U.  S.  549,  555,  44 
L.   Ed.  882. 

Congress,  which  is  the  sole  judge  of 
the  necessity  for  their  creation,  having 
brought  them  into  exi'^tence,  the  states 
can  exercise  no  control  over  them,  nor 
in  anywise  affect  their  operation,  cxcei)t 
so  far  as  it  m^y  see  proper  to  permit. 
Farmers',  etc.,  Nat.  Bank  v.  Dearing,  91 
U.  S.  29.  23  L.   Ed.   196. 

"In  so  far  as  not  repugnant  to  acts  of 
congress,  the  contracts  and  dealings  of 
national  banks  are  left  subject  to  the  state 
law."  Davis  v.  Elmira  Savings  Bank,  161 
U.    S.    275,   287.   40   L.    Ed.    700. 

"Where    a   particular    contract    is    made 
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Right  of  Visit?.tion.— The  states  have  no  rights  of  visitation  over   national 
banks,  except  so  far  as  such  right  may  be  vested  in  their  courts  of  justice.^^ 


by  a  national  bank  which  from  its  nature 
gives  rise  at  the  time  of  the  contract  to  a 
claim  on  a  specilic  fund,  such  claim,  :f 
not  violative  of  the  act  of  congress,  will 
be  allowed."  Davis  v.  Elmira  Savings 
Bank,  161  U.  S.  275,  28S,  289,  40  L.  Ed. 
700. 

A  state  law  which  forbids  a  transfer  of 
property,  with  a  view  to  a  preference,  in 
case  of  insolvency,  where  the  transferee 
has  reasonable  cause  to  believe  that  the 
transferrer  is  insolvent  or  in  contempla- 
tion of  insolvency,  controls  the  contracts 
or  dealmgs  of  a  national  bank,  where 
there  is  no  express  conflict  between  the 
grant  of  power  by  the  United  States  to 
the  bank  to  take  real  estate  for  previous 
debts,  and  the  provisions  of  the  state  law, 
which,  although  allowing  as  a  general 
rule  the  taking  of  real  estate,  as  a  secu- 
rity for  an  antecedent  debt,  provides  that 
it  cannot  be  done  under  f)articular  and  ex- 
ceptional circumstances.  Nor  is  there 
anything  in  the  statutes  of  the  state  (of 
Massachusetts),  here  considered,  which 
in  any  way  impairs  the  efficiency  of  na- 
tional banks  or  frustrates  the  purpose  for 
which  they  were  created.  McClellan  v. 
Chipman,  164  U.  S.  347,  358,  41  L.  Ed. 
461. 

There  is  no  conflict  between  the  special 
power  conferred  by  congress  upon 
national  banks  to  take  real  estate  for 
certain  purposes,  and  the  general  and  un- 
discriminating  law  of  the  state  of  Massa- 
chusetts subjecting  the  taking  of  real  es- 
tate to  certain  restrictions,  in  order  to 
prevent  preferences  in  case  of  insolvency. 
McClellan  z:  Chipman,  164  U.  S.  347,  361, 
41  L  Ed.  461.  See  Davis  v.  Elmira  Sav- 
ings Bank,  161  U.  S.  275,  290,  40  L.  Ed. 
700. 

"The  claim  that  the  security  vested  in 
the  bank  by  the  conveyance  of  the  land 
is  taken  away  from  rt  in  violation  of  the 
United  States  law.  because,  under  the 
Massachusetts  law,  a  contract  by  a  debtor 
giving  a  fraudulent  preference  to  one 
creditor  over  another,  is  voidable  and  not 
void,  is  without  merit.  This  contention^ 
concedes  that  if  the  state  law  rendered' 
the  transaction  void  there  would  be  a 
valid  exercise  of  state  authority.  But  the 
power  to  do  the  greater  necessarily  car- 
ries with  it  the  right  to  do  the  lesser.  Nor 
is  there  anything  in  the  opinion  of  this 
court  in  Davis  v.  Elmira  Savings  Bank, 
supra,  which  supports  the  argument  of 
the  plaintiff  in  error.  There,  the  conflict 
between  the  state  and  the  federal  law  was 
found  to  be  express  and  irreconcilable, 
bringing  that  case,  therefore,  under  the 
exception  to  the  general  rule.  The  opin- 
ion carefullv  confined  the  ruling  there 
made  to  such  a  case,  so  as  to  render  it  in- 
applicable in  a  case  like  the  one   now  be- 


fore   it."      McClellan    v.    Chipman,    164   U. 
S.   347,  360,    41    L.    Ed.    461. 

As  long  since  settled  by  the  cases,  the 
purpose  and  object  of  congress  in  enact- 
ing the  national  bank  law  was  to  leave 
such  banks  as  to  their  contracts  in  gen- 
eral under  the  operation  of  the  state  law, 
and  thereby  invest  them  as  federal  agen- 
cies with  local  strength,  whilst,  at  the 
same  time,  preserving  them  from  undue 
state  interference  wherever  congress 
within  the  limits  of  its  constitutional  au- 
thority has  expressly  so  directed,  or 
wherever  such  state  interference  frus- 
trates the  lawful  purpose  of  congress  or 
impairs  the  efficiency  of  the  banks  to  dis- 
charge the  duties  imposed  upon  them  by 
the  law-  of  the  United  States.  McClellan  v. 
Chipman,  164  U.  S.  347,  359.  41  L.  Ed. 
461. 

Power  to  punish  crime. — "Undoubtedly 
a  state  has  the  legitimate  power  to  de- 
fine and  punish  crimes  by  general  laws 
applicable  to  all  persons  within  its  juris- 
diction. So,  likewise,  it  may  declare,  by 
special  laws,  certain  acts  to  be  criminal 
offenses  when  committed  by  officers  or 
agents  of  its  own  banks  and  institutions. 
But  it  is  without  lawful  power  to  make 
such  special  laws  applicable  to  banks  or 
ganized  and  operating  under  the  laws  of 
the  United  States."  Easton  v.  Iowa,  188 
U.    S.  220,   239,  47   L.   Ed.  452. 

But  a  state  cannot  make  it  a  criminal 
act  to  receive  a  deposit  while  insolvent. 
Easton  V.  Iowa,  188  U.  S.  220,  47  L.  Ed. 
452. 

38.  Visitorial  rights. — The  right  of 
visitation  being  a  public  right,  existing  in 
the  state  for  the  purpose  of  examining  into 
the  conduct  of  the  corporation  with  a 
view  to  keeping  it  within  its  legal  powers, 
congress  liad  in  mind  in  passing 
Sec.  5241,  Rev.  Stat.  U.  S.  (providing: 
"No  association  shall  be  subject  to  anv 
visitorial  powers  other  than  such  as  are 
authorized  by  this  Title,  or  are  visited 
in  the  courts  of  justice  "),  that  in 
other  sectiens  of  the  law  •  it  had 
made  full  and  complete  provision  for 
investigation  by  the  comptroller  of  the 
currency  and  examiners  appointed  by 
him,  and,  authorizing  the  appointment  of 
a  receiver,  to  take  possession  of  the  busi- 
ness with  a  view  to  winding  up  the  affairs 
of  the  bank.  It  was  the  intention  that 
this  statute  should  contain  a  full  code  of 
provisions  upon  the  subject,  and  that  no 
state  law  or  enactment  should  undertake 
to  exercise  the  right  of  visitation  over  a 
national  corporation.  Except  in  so  far  as 
such  corporation  was  liable  to  control  in 
the  courts  of  justice,  this  act  was  to  be 
the  full  measure  of  visitorial  power. 
Guthrie  7:  Harkness.  199  U.  S.  148,  159. 
50  L.  Ed.  130.  See  oost,  "Right  to  In- 
spection  of   Books,"    V,    E,   1. 
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III.    The  Exercise  of  Banking  Functions. 

A.  Right  and  Mode  of  Exercise— 1.  Fuxcnoxs  ix  General.— The  prin- 
cipal functions  of  a  bank  are:  1,  To  receive  and  pay  deposits;  2,  to  issue  notes 
of  circulation  redeemable  on  presentation  at  its  counter ;  3,  to  buy  and  sell  ex- 
change ;  and,  4.  to  loan  money .^'^ 

Savings  Banks. — Like  other  corporations,  savings  banks  and  societies  may 
choose  their  own  officers  and  may  admit  new  members ;  and  the  charter  may 
also  provide  that  they  may  sue  and  be  sued,  that  they  may  take  and  hold  real  es- 
tate, other  than  such  as  is  conveyed  as  security  or  in  payment  of  debts,  to  a  limited 
amount:  and  may  vest  their  funds  in  the  stock  of  the  state  banks  or  other  public 
stock  of  the  state  or  of  the  United  States,  and  may  dispose  of  the  same  from 
time  to  time  in  such  amounts  as  will  meet  the  demands  for  the  deposits  made  in 
such  institution.-**' 

Under  Charter.— See  ante,  "Results  of  Incorporation,"  II,  A.  3 ;  "Charter  as 
Contract,  ar^l  Amendment  or  Repeal,"  II,  A,  3,  b. 

2.  Place  oe  Exercise.— The  Bank  of  the  United  States,  had.  constitutionally, 
a  right  to  establish  its  branches  or  offices  of  discount  and  deposit  within  any  state.^^ 

3.  Mode  of  Exercise. — A  bank  acts  either  by  its  president  or  directors,  or 
their  agents,  or  by  its  stockholders.  In  the  exercise  of  its  ordinary  functions  by 
the  former;  in  extraordinary  matters,  by  its  stockholders.42 

4.  Illegal  Exercise. — A  statute  to  suppress  private  banking  has  been  held 
to  prohibit  all  transactions  and  contracts  connected  with  establishing  such  a  bank 
and  its  illegal  operations.-*-"*  But  to  prevent  a  bank  from  continuing  illegally  to 
exercise  its  franchise  after  repeal  of  its  charter,  there  must  be  a  judo-ment  of 
ouster  upon  an  information  in  cjuo  warranto.^"* 


39.  Principal  functions. — Godfrey  v. 
Terry,   97  U.   S.    ITl,    179,  24   L.   Ed.   9'44. 

40.  Savings  banks  and  societies. — So- 
ciety V.  Coite,  6  Wall.  594.  603.  18  h.  Ed. 
897;  Provident  Inst.  v.  Massachusetts.  6 
Wall.    611,    18    L.    Ed.   907. 

41.  Location  of  branch  of  United  States 
Bank. — McCulloch  r.  Alaryland,  4  Wheat. 
.316.    4   L.    Ed.    579. 

As  to  construction  of  §  5190,  U.  S.  Rev. 
Stat.,  providing  where  the  "Usual"  busi- 
ness of  a  national  bank  shall  be  trans- 
acted, see  ante,  "Incorporation  of  Na- 
tional  Banks,"  II.   A,  4. 

42.  By  officers  or  stockholders. — "When 
we  speak  of  an  act  to  be  done  by  a  bank 
or  banks,  we  mean  an  act  to  be  done  by 
those  who  have  the  authority  to  do  it. 
If  it  be  an  act  within  the  franchise  for 
banking,  or  the  ordinary  power  of  the 
bank  to  contract,  and  it  is  done  by  the 
president  and  directors,  or  by  their  agent, 
we  say  the  bank  did  it,  and  every  one 
understands  what  is  meant.  If,  however, 
an  act  is  to  be  done  relative  to  the  insti- 
tution, by  which  its  charter  is  to  be  in 
any  way  changed,  the  stockholders  mu.?t 
do  it,  unless  another  mode  to  efifect  it  has 
been  provided  by  the  charter."  Gordon 
r.  Appeal  Tax  Court.  3  How.  133,  148,  11 
L.  Ed.  529.  See  post,  "To  Bind  Bank,"' 
IV.  B,  1.  a,   (1). 

Execution  of  bond  as  depositary. — Sec 
post.  "Special  Deposits  and  Depositaries," 
IIT.    B.   ;-'.    c. 

43.  Illegal  private  banking. — A  statute 
declared  by  its  tit'e  to  be  "an  act  to  sup- 
press  private    banking."     and      making     it 


penal  to  "erect,  establish,  institute,  or  put 
in  operation,  or  to  issue  any  bills  or  notes 
for  the  purpose  of  erecting,  establishing, 
or  putting  in  operation  any  banking  in- 
stitution, association,  or  concern,"  covers 
with  its  prohibition  not  only  the  primary 
steps  in  establishing  and  putting  int.:> 
operation  the  bank,  but  also  the  whole 
range  of  its  transactions,  by  which  illegiti- 
mate currency  is  imposed  on  a  com- 
munity; and  contracts  made  in  further- 
ance of  such  transactions  are  as  void  as 
those  made  to  give  it  original  operation. 
Davidson  v.  Lanier,  4  Wall.  447,  18  L.  Ed. 
377. 

In  Brown  r.  Tarkington,  3  Wall.  377.  18 
L.  Ed.  255,  it  was  held  that  notes  given 
for  a  balance  found  due  on  a  settlement 
of  accounts  with  an  illegal  banking  com- 
pany, and  for  advances  to  redeem  its  cir- 
culation, could  not  be  enforced  m  favor 
of  a  payee  who  had  been  participant  in 
the  illegal  business.  Davidson  r  Lanier 
4  Wall.  447,  456.  18  L.  Ed.  377. 

But  at  common  law,  individuals  needed 
no  legislative  authority  to  exercise  the 
right  of  banking.  Bank  v.  Earle  13  Pet 
519.    595,    10    L.    Ed.    274. 

44.  Upon  information  in  the  nature  of 
a  quo  warranto,  calling  upon  the  presi- 
dent, directors,  and  company  of  the 
Miners'  Bank  of  Dubuque  to  show  by 
what  warrant  they  claimed  the  right  to 
use  the  franchise;  plea,  referring  to  an 
act  of  incorporation;  replication,  that  the 
act  of  incorporation  had  been  repealed- 
reioinder.  that  the  repealing  law  was 
passed   without   notice   to  the  parties,   and 
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5.  Ultra  Vires  Acts. — Ultra  vires  acts,  even  where  prohibited  by  statute  with- 
out imposing  any  penalty  or  forfeiture,  are  not  necessarily  invalid  as  to  private 
parties/''  for  the  doctrine  of  ultra  vires  has  no  application  in  favor  of  banking 
corporations  for  wrongs  committed  by  them."*^ 

B.  Dealings,  Duties  and  Liabilities — 1.  Effect  of  Customs  for  Trans- 
acting Banking  Business. — Admissibility  of  Evidence.— Evidence  of  the 
custom  and  usage  of  a  bank  in  the  transaction  of  business  with  its  customers  is 
admissible  to  raise  a  prima  facie  presumption  of  fact  in  aid  of  other  testimony."*" 

Character  and  Effect. — But  an  usage,  to  be  binding,  must  be  general,  as  to 
place,  and  not  confined  to  a  particular  bank,  and,  in  order  to  be  obligatory  must 
have  been  acquiesced  in,  and  become  notorious,  and  must  be  reasonable.'**     But 


without  any  evidence  of  misuse  of  the 
franchise;  demurrer  to  the  rejoinder,  and 
joinder  in  demurrer,  sustaining  the  de- 
murrer, without  any  further  judgment  of 
the  court,  did  not  prevent  the  parties  from 
continuing  to  exercise  the  franchise. 
Miners'  Bank  v.  United  States,  5  How. 
213,  12  L.  Ed.  121.  See,  generally,  the 
tide  QUO   WARRANTO. 

45.  Ultra  vires  acts  not  necessarily  in- 
valid.— It  has  been  held  repeatedly  that 
where  the  provisions  of  the  national  bank- 
ing act  prohibit  certain  acts  by  banks  or 
their  officers,  without  imposing  any  pen- 
alty or  forfeiture  applicable  to  particular 
transactions  which  have  been  executed, 
their  validity  can  be  questioned  only  by 
the  United  States,  and  not  by  private  par- 
ties. Thompson  v.  St.  Nicholas  Nat. 
Bank,  146  U.  S.  240.  251,  36  L.  Ed.  956, 
citing  Union  Nat.  Bank  v.  Matthews,  98 
U.  S.  621,  25  L.  Ed.  188;  National  Bank 
V.  Whitne3%  103  U.  S.  99,  26  L.  Ed.  443; 
First  Nat.  Bank  v.  Stewart,  107  U.  S.  676, 

27  L.  Ed.  592;  Logan  County  Nat.  Bank 
V.  Townsend,  139  U.  S.  67.  77,  35  L.  Ed. 
107.  See  Schuyler  Nat.  Bank  v.  Gadsden, 
191  U.  S.  451.  48  L.  Ed.  258;  Scott  v. 
Deweese,  181  U.  S.  -202,  211,  45  L.  Ed. 
822;  McBroom  z:  Scottish  Mortgage,  etc., 
Co..  153  U.  S.  318.  326,  38  L.  Ed.  729; 
Union  Gold  Min.  Co.  v.  Rockv  Mt.  Nat. 
Bank.  96  U.  S.  640,  24  L.  Ed.  648;  Fortier 
V.  New  Orleans  Nat.   Bank,  112  U.  S.  439, 

28  L.  Ed.  764;  Reynolds  v.  Crawfordsville 
Bank,  112  U.  S.  405,  28  L.  Ed.  733;  Lan- 
try  V.  Wallace.  182  U.  S.  536,  45  L.  Ed. 
1218.  See  post,  "Certification  of  Checks," 
III,  B,  2,  b.  (2).  (d);  "National  Banks," 
III,  B,  7,  c. 

46.  Ultra  vires  doctrine  inapplicable. — 
First  Nat.  Bank  t'.  Graham.  100  U.  S.  690, 
25  L.  Ed.  750.  See,  generally,  the  title 
CORPORATIONS. 

Acceptance  of  special  deposits  without 
charter  authority. — See  post.  "Special  De- 
posits and  Depositaries,"   III,   B,  2,  c. 

But  a  national  bank  may  plead  the 
nullity  of  an  ultra  vires  act.  California 
Bank  v.  Kennedy,  167  U.  S.  362,  42  L. 
Ed.  198;  First  Nat.  Bank  v.  Hawkins,  174 
U.   S.   364,  43    L.    Ed.   1007. 

The  only  penalty  prescribed  by  banking 
act  for  ultra  vires  acts  of  a  national  bank, 
is   a   revocation    of  its    charter.     National 


Bank  v.  Whitney.  103  U.  S.  99,  26  L.  Ed. 
443. 

Acts  of  officers  and  agents. — See  post, 
"To  Bind  Bank,"  IV,  B,  1,  a,  (1).  And 
see,      generally,     "Powers     and     Duties," 

IV,  B,    1. 

47.  Evidence  of  custom  and  usage. — 
Knickerbocker  Life  Ins.  Co.  v.  Pendleton. 
115  U.  S.  339,  29  L.  Ed.  432;  Renner  v. 
Bank  of  Columbia.  9  Wheat.  581,  6  L.  Ed. 
166;  Mills  v.  United  States  Bank.  11 
Wheat.  431,  6  L.  Ed.  512;  Bank  of  Wash- 
ington V.  Triplett.  1  Pet.  2«,  7  L.  Ed.  37; 
Fowler  v.  Brantly,  14  Pet.  318,  10  L.  Ed. 
473;  Bank  of  Metropolis  v.  New  England 
Bank.  1  How.  234.  11  L.  Ed.  115;  Thomp- 
son V.  Riggs.  5  Wall.  663,  680,  18  L.  Ed. 
704. 

"The  public  character  of  the  business 
of  a  bank,  the  strict  regulations  under 
which  its  business  is  usually  transacted, 
the  care  required  of  its  officers  and  agents 
in  performing  their  duties,  bring  the  case 
fully  within  the  operation  of  the  rule 
which  allows  usage  and  the  course  of 
business  to  be  shown  for  the  purpose  of 
raising  a  prima  facie  presumption  of  fact 
in  aid  of  collateral  testimonv."  Knicker- 
bocker Life  Ins.  Co.  v.  Pendleton,  115  U. 
S.   339.   347,  29   L.   Ed.   432. 

"A  bank  is  a  quasi  public  institution. 
Its  officers  have  regular  and  set  duties  to 
perform,  directly  affecting  the  financial 
transactions  of  the  entire  public.  It  is  essen- 
tial to  the  public  interest  that  these  du- 
ties should  be  performed  with  invariable 
certainty  and  exactness.  The  business 
community  relies  upon  such  perfonnance, 
and,  at  least  after  the  lapse  of  a  consider- 
able time,  it  should  be  presu-med  that 
these  duties  have  been  performed  and 
business  done  in  accordance  with  the  cus- 
tom and  course  of  business  of  the  bank. 
The  degree  of  exactness  with  which  they 
have  been  performed  by  a  particular  bank 
is  matter  of  proof,  depending  upon  the 
custom  and  course  of  business  of  that 
bank,  and  is  matter  of  consideration  for 
the    jury."      Knickerbocker    Life    Ins.    Co. 

V.  Pendleton.  115  U.  S.  339.  344,  29  L.  Ed. 
432.  And  see  the  title  BILLS,  NOTES 
AND  CHECKS. 

48.  Character  of  usage. — "This  court, 
by  several  decisions,  have  sanctioned  the 
usages  of  banks  in  this  district,  in  making 
demand  and  giving  notice  of  nonpayment, 
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not   to  contradict  a  rule  of  law,^^  or   to  dispense   with   documentary   evidence, 


varying  from  the  law  merchant.  Renner 
V.  Bank  of  Columbia,  9  Wheat.  581,  587, 
588.  6  L.  Ed.  166;  Mills  v.  United  States 
Bank,  11  Wheat.  431,  6  L.  Ed.  512.  and 
in  some  instances  where,  in  this  respect, 
notes  left  in  a  bank  for  collection,  have 
been  placed  on  a  different  footing  from 
notes  discounted.  Cookendorfer  v.  Pres- 
ton, 4  How.  317,  324,  11  L.  Ed.  992.  But 
these  usages  had  been  of  long  standing 
and  of  general  notoriety.  Rights  had 
grown  up  under  them  which  could  not  be 
disregarded  without  injury  to  comirrercial 
transactions."  Adams  v.  Otterback,  15 
How.  539,  545.   14   L.    Ed.   805. 

The  known  custom  of  a  bank,  and  its 
ordinary  modes  of  transacting  business, 
enter  into  the  contract  of  those  giving 
notes,  for  the  purpose  of  havmg  them  dis- 
counted at  the  bank,  and  the  parties  to 
such  notes  must  be  understood  as  having 
agreed  to  govern  themselves  by  such  cus- 
toms and  modes  of  doing  business, 
whether  they  ha<i  actual  knowledge  of 
them  or  not.  Renner  v.  Bank  of  Colum- 
bia. 9  Wheat.  581,  6  L.  Ed.  166;  Mills  v. 
United  States  Bank,  11  Wheat.  431,  6  L. 
Ed.  512;  Bank  of  Washington  v.  Triplett, 
1  Pet.  25.  7  L.  Ed.  37;  Fowler  v.  Brantlv, 
14  Pet.  318.  10  L.  Ed.  473;  Wiseman  v. 
Chiappella,  23  How.  368.  16  L.  Ed.  466. 
And  see  the  titles  BILLS.  NOTES  AND 
CHECKS;  USAGES  AND  CUSTOMS. 

A  reasonable  custom  or  usage  of  a  bank 
HI  the  transaction  of  business  with  its  cus- 
tomers, may  be  binding  upon  such  cus- 
tomers, though  not  upon  third  persons 
unless  known  and  assented  to  by  them. 
Renner  v.  Bank  of  Columbia.  9  Wheat. 
581,  6  L.  Ed.  166;  Yeaton  v.  Bank,  5 
Cranch  49,  3  L.  Ed.  33.  See  the  title 
USAGES  AND   CUSTOMS. 

A  reasonable  usage  or  custom  of  a 
bank  in  the  transaction  of  business  witli 
its  customers,  particularly  when  univer- 
sal among  the  banks  of  the  locality,  is 
binding  upon  parties  who  have  resorted 
to  the  bank  governed  by  such  usage,  to 
make  paper  negotiable,  whether  such  usage 
is  known  to  them  or  not.  Bank  of  Wash- 
ington V.  Triplett,  1  Pet.  25.  33,  7  L.  Ed. 
37,  citing  Renner  v.  Bank  of  Columbia,  9 
Wheat.  581,  582,  6  L.  Ed.  166;  Mills  ^'. 
United  States  Bank,  11  Wheat.  431,  6  L. 
Ed.  512. 

Where  a  note  was  made  payable  at  a 
certain  bank,  and  by  the  agreement  be- 
teen  the  parties  it  was  moreover  ex- 
pressly stipulated,  tliat  it  should  be  sent 
to  that  bank  for  collection;  if,  then,  any 
custom  or  practice  other  than  general 
commercial  usage  were  to  control  the 
management  of  the  note,  it  was  the  usage 
of  that  bank,  certainly  not  the  particular 
usage  of  other  banks  not  mentioned  in 
the  contract,  and  perhaps  never  within 
the  contemplation  of  the  parties  to  that 
contract.  Camden  v.  Doremus,  3  How. 
515,   531,   11    L.    Ed.    705. 


The  testimony  of  the  president  of  the 
bank,  explanatory  of  the  conduct  of  i*s 
officers  when  certain  drafts  came  back 
protested,  stating  the  usage  of  the  bank 
in  such  matters,  is  admissible.  Goetz  v. 
Bank  of  Kansas  City.  119  U.  S.  551,  560, 
30   L.    Ed.   515. 

49.  Cannot  contradict  rule  of  law. — A.\- 
len  V.  St.  Louis  Nat.  Bank,  120  U.  S.  20, 
39.  30  L.  Ed.  573;  Vermilye  v.  Adams  Ex- 
press Co.,  21  Wall.  138,  146,  22  L.  Ed.  609; 
Thompson  v.  Riggs,  5  Wall.  663,  680.  18 
L.    Ed.   704. 

"Bankers,  brokers,  and  others  cannot, 
as  was  attempted  in  this  case,  establish 
by  proof  a  usage  or  custom  in  dealing  in 
such  paper,  which,  in  their  own  interest, 
contravenes  the  established  comiiiercial 
law.  If  they  have  been  in  the  habit  of 
disregarding  that  law,  this  does  not  re- 
lieve thein  from  the  consequences  nor 
establish  a  different  law."  Vermilye  v. 
Adams  Express  Co.,  21  Wall.  138.  146,  22 
L.   Ed.   609. 

"Evidence  of  the  usage  of  banks  to  re- 
gard drafts  drawn  upon  them,  payable  at 
a  daj'  certain,  as  checks,  and  not  entitled 
to  days  of  grace,  is  inadmissible  as  evi- 
dence to  control  the  rules  of  law  in  rela- 
tion to  such  paper."  Thompson  v.  Riggs, 
5  Wall.  663,  680.  18   L.   Ed.   704. 

A  customer  of  certain  bankers  at  Wash- 
ington, D.  C,  in  times  when,  specie  pay- 
ments having  been  lately  suspended,  coin 
was  acquiring  one  value  and  currency 
(paper  money)  another  and  less,  de- 
posited with  them  both  coin  and  paper 
money;  the  different  deposits  being  en- 
tered in  his  pass  book,  the  one  as  "coin" 
the  other  as  "currency,"  etc.  Debts  being 
at  this  time  pa3-able  by  law  only  in  coin, 
the  bankers  requested  their  customer  to 
make  his  full  balance  coin,  which  he  did. 
Congress  passed,  about  eight  months 
afterwards,  an  act  making  certain  treas- 
ury notes  lawful  money  for  the  payment 
of  debts.  The  depositor  went  on  de- 
positing "coin,"  and  "treasury  notes" 
then  regarded  as  currency,  and  both  were 
entered  accordingly.  He  afterwards  drew 
for  "coin."  for  a  part  of  his  deposit,  ex- 
ceeding the  coin  deposited  after  the  legal 
tender  act.  and  his  check  was  paid  in  coin. 
He  afterwards  drew  for  "coin." — tlie  bulk 
of  his  coin  balance  deposited  before  the 
legal  tender  act.  Coin  was  refused  and 
tender  made  of  the  notes  declared  by 
congress  a  legal  tender.  On  suit  brought 
to  recover  the  market  value  of  the  coin 
drawn  for — the  bank  teller  having  testi- 
fied among  other  things  that  "after  the 
susnension,  and  particularly  after  the  act 
making  treasury  notes  a  Iccral  tender,  his 
employers  uniformly  made  with  cus- 
tomers depositing  with  them  a  difference, 
in  receiving  and  paying  their  deposits,  be- 
teen  coin  or  specie  and  paper  money,  and 
in  all  cases  when  the  deposit  was  in  coin 
they   paid  the   checks   of   their   customers 
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where  such  is  necessary. ^"^ 

Presumption  of  Aciion  by  Directors. — The  ordinary  usage  and  practice  of 
a  bank,  in  the  absence  of  counter  proof,  must  be  supposed  to  resuk  from  the 
regulations  prescribed  by  the  board  of  directors ;  to  whom  the  charter  and  by-laws 
submit  the  general  management  of  the  bank,  and  the  control  and  direction  of  its 
officers.  It  would  be  not  only  inconvenient,  but  perilous,  for  the  customers,  or 
any  other  persons  dealing  with  the  bank,  to  transact  their  business  with  the  officers, 
upon  any  other  presumption.''^ ^ 

Notice  of  Maturity  of  Negotiable  Paper. — Banks  often  give  notice  to  their 
customers  of  the  approaching  maturity  of  their  promissory  notes  or  bills  of  ex- 
change ;  but  they  are  not  obliged  to  give  such  notice,  and  their  neglect  to  do  it 
would  furnish  no  excuse  for  nonpayment  at  the  day.^- 

2.  With  Respect  to  Deposits — a.  In  General. — All  bank  deposits  are  either 
special  or  general,  iji  the  former  case  the  title  remaining  with  the  depositor,  and  in 
the  latter  case  passing  at  once  to  the  bank  or  banker.-"^-* 

Acceptance  While  Insolvent — Secovery, — The  acceptance  of  a  deposit  by 


in  coin  when  they  called  for  coin,  other- 
wise they  paid  currency,  treasury  or  bank 
notes" — the  plaintiff  offered  evidence  to 
show  "that  the  usage  and  mode  of  deal- 
ing between  the  said  parties  as  set  out  in 
the  testimony  of  the  teller  was  uniformly 
used  and  practised  by  all  the  banks  and 
bankers  of  the  District  of  Columbia  with 
their  customers"- — held,  that  the  evidence 
was  rightly  excluded.  Thompson  v. 
Riggs,  5  Wall.   663,  18  L.   Ed.  704. 

"The  general  rule  of  law  is,  that  if  a 
merchant  deposits  money  with  a  bank, 
the  title  to  the  money  passes  to  the  bank, 
and  the  latter  becomes  the  debtor  of  the 
merchant  to  that  amount;  and  it  is  not 
perceived  that  the  evidence  offered,  if  it 
had  been  admitted,  could  have  had  any 
other  eft'ect  than  to  control  that  general 
rule  of  law,  as  it  is  not  pretended  that  the 
evidence  showed  a  special  deposit  or  any 
special  contract.  Viewed  in  any  light 
consistent  with  the  other  evidence  in  the 
record,  the  testimony  was  either  entirely 
immaterial  or  inadmissible,  as  tending  to 
control  the  well-settled  rules  of  law." 
Thompson  v.  Riggs,  5  Wall.  C63,  6S0,  18 
L.    Ed.   704. 

50.  Or  dispense  with  documentary  evi- 
dence.— "Of  course,  proof  of  such  custom 
and  course  of  business  cannot  dispense 
with  documentary  evidence  when  such 
evidence  is  requisite  in  law  to  verify  the 
act  done,  or  to  make  it  complete,  such  as 
protest  and  notice  of  dishonor,  when  these 
are  necessary;  and,  in  all  cases,  it  is  the 
province  of  the  jury  to  determine,  under 
all  the  circumstances  of  the  case,  the 
weight  to  be  given  to  the  evidence.  See 
Rosenthal  v.  Walker.  Ill  U.  S.  18.5,  193, 
28  L.  Ed.  30;i."  Knickerbocker  Life  Ins. 
Co.  V.  Pendleton,  115  U.  S.  339,  345,  29 
L.    Ed.    432. 

51.  Presumption  of  regulation  of  direc- 
tors.— Minor  v.  Mechanics'  Bank.  1  Pet. 
46,  70.  7   L.  Ed.  47. 

The  established  usage  and  practice  of 
the  bank,  for  a  long  period,  known  to  the 
president    and    directors,    does,    in    a    gen- 


eral view,  in  reference  to  the  principles  of 
the  law  of  evidence,  afford  a  presumption 
of  the  approbation,  assent  and  a^iuies- 
cence  of  the  president  and  directors,  as 
to  such  usage  and  practice;  though  the 
balances  resulting  therefrom  were  not 
formally  communicated  to  the  directors. 
Minor  v.  Mechanics'  Bank,  1  Pet.  46. 
70.   7   L.    Ed.   47. 

"In  the  case  of  the  Bank  of  the  United 
States  V.  Dandridge,  12  Wheat.  64,  6  L. 
Ed.  552,  the  subject  was  under  the  con- 
sideration of  this  court;  and  circum- 
stances, far  less  cogent  than  the  present, 
to  found  a  presumption  of  the  official 
acts  of  the  board,  were  yet  deemed  suffi- 
cient to  justify  their  being  laid  before  the 
jury,  to  raise  such  a  presumption.  If, 
therefore,  the  usage  and  practice  alluded 
to.  in  the  instruction,  were  within  the 
legitimate  authority  of  the  board,  and  such 
as  its  written  vote  might  justify,  there 
would  be  no  question,  in  this  court,  that  it 
ought  to  have  been  given."  Minor  v.  ]\Ie- 
chanics'   Bank,   1   Pet.   46,   70,   7  L.   Ed.   47. 

52.  Custom  to  give  notice  of  maturity  of 
paper  not  binding. — Thompson  v.  Knicker- 
bocker Life  Ins.  Co.,  104  U.  S.  352.  258, 
26  L.  Ed.  765.  See  the  title  USAGES 
AND  CUSTOMS.  See,  generally,  the 
title  BILLS.  NOTES  AND  CHECKS. 

53.  "All  deposits  made  with  bankers  may 
be  divided  into  two  classes,  namely,  those 
in  which  the  bank  becomes  bailee  of  the 
depositor,  the  title  to  the  thing  deposited 
remaining  with  the  latter;  and  that  other 
kind  of  deposit  of  money  peculiar  to 
banking  business,  in  which  the  depositor, 
for  his  own  convenience,  parts  with  the 
title  to  his  money,  and  loans  it  to  the 
banker;  and  the  latter,  in  consideration  of 
the  loan  of  the  money  and  the  right  to 
use  it  for  his  own  profit,  agrees  to  refund 
the  same  amount,  or  any  part  thereof,  on 
demand."  Marine  Bank  v.  Fulton  County 
Bank,  2  Wall.  252,  256,  17  L.  Ed.  785; 
Scammon  v.  Kimball,  92  U.  S.  362.  370.  23 
L.  Ed.  4S3;  Phoenix  Bank  i'.  Risley,  111  U. 
S.  125,  127.  28  L.  Ed.  374.  For  definition, 
see  ante,  "Deposits,"  I,  D. 
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a  bank  irretrievably  insolvent  constitutes  such  a   fraud  as  entitles  the  depositor 
to  reclaim  his  drafts  or  their  proceeds.^-* 

b.  General  Deposits — (1)  Relation  betzceen  Bank  and  Depositor — (a)  /;/ 
General. — A  general  deposit  becomes  the  money  of  the  bank  as  soon  as  received ."'•'' 
to  be  invested  and  used  as  the  bank  pleases,^"  and  the  general  relation  between 
a  bank  and  its  depositors  is  that  of  debtor  and  creditor,'"^  and  not  that  of 
trustee  or  bailee.^^     It  constitutes  a  loan,-"^-^  except  under  special  circumstances. 


54.  Insolvency  at  time  accepted  ground 
for  recovery. — St.  Louis,  etc.,  R.  Co.  :'. 
Johnston,  133  U.  S.  566,  576,  33  L.  Ed. 
683.  See  Easton  v.  Iowa,  188  U.  S.  220, 
230.  47  L.  Ed.  452,  where  it  is  said  that, 
though  there  is  no  express  prohibition  of 
such  receipt  in  the  federal  statutes,  there 
are  apt  provisions,  sanctioned  by  severe 
penalties,  to  protect  depositors  and  other 
creditors    from    fraudulent'  banking. 

State  statute.— See  ante,  "Control  and 
Rc:-;ulation."   II.    B. 

Action  or  suit  by  depositor. — See  post, 
"Actions  and  Suits  by  and  against  Banks," 
VII. 

55.  Property  passes  to  bank. — It  being 
understood  between  the  parties  that,  when 
the  money  was  received,  it  was  to  be  held 
as  an  ordinarjr  bank  deposit,  it  became  by 
virtue  of  that  understanding  the  money 
of  the  defendant  the  moment  it  was  re- 
ceived. Marine  Bank  e.  FuUon  County 
Bank.  2  Wall.  252.  256.  17  L.  Ed.  785; 
Thompson  v.  Riggs.  5  Wall  663.  678,  18 
L.  Ed.  704;  Bank  v.  Wister.  2  Pet.  318, 
325,  7  L.  Ed.  437;  Society  v.  Coite,  6  Wall. 
594,  609.  18  L.  Ed.  897;  Provident  Inst.  v. 
Massachusetts.  6  Wall.  611,  18  L.  Ed.  907; 
National  Bank  v.  Millard.  10  Wall.  152, 
155.  19  L.  Ed.  897;  Planters'  Bank  v. 
Union  Bank,  16  Wall.  483,  21  L.  Ed.  473; 
Scammon  v.  Kimball.  92  U.  S.  362,  371.  23 
L.  Ed.  483;  Manhattan  Co.  v.  Blake,  148 
U.   S.   412,   424,    37   L.    Ed.   504. 

56.  Leather  Mfgrs.  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank.  128  U.  S.  26,  34,  32  L. 
Ed.  342;  New  York  County  Nat.  Bank  v. 
Massey.  192  U.  S.  138,  145,  48  L.  Ed. 
380. 

57.  Debtor  and  creditor  relationship. — 
First  Nat.  Bank  v.  Lanier,  11  Wall.  369, 
375.  20  L.  Ed.  172;  Thompson  v.  Riggs, 
5  Wall.  663.  678,  18  L.  Ed.  704;  Planters' 
Bank  v.  Union  Bank,  16  Wall.  483,  21  L. 
Ed.  473;  Central  Nat.  Bank  v.  Connecti- 
cut Mut.  Life  Ins.  Co..  104  U.  S.  54.  GG, 
26  L.  Ed.  693;  Leather  Mfgrs.  Nat.  Bank 
V.  Morgan.  117  U.  S.  96,  106,  29  U.  S.  811; 
Allen  V.  St.  Louis  Nat.  Bank,  120  U.  S. 
20,  40,  30  L.  Ed.  573;  Florence  Min.  Co.  v. 
Brown,  124  U.  S.  385,  391.  31  L.  Ed.  424; 
United  States  v.  Wardwell,  172  U.  S.  48. 
54,  43  L.  Ed.  3G0;  Auten  v.  United  States 
Nat.  Bank.  174  U.  S.  125,  141,  43  L.  Ed. 
920;  New  York  County  Nat.  Bank  v. 
Massey.  192  U.  S.  138,  145.  48  L.  Ed.  380; 
Burton  v.  United  States.  196  U.  S.  283. 
30],  49  L.  Ed.  482;  Ballew  v.  United 
States,  160  U.  S.  187,  197.  40  L.  Ed.  388; 
Union  Stock  Yards  Nat.  Bank  v.  Gillespie 
137   U.   S.   411,  422.  34   L.   Ed.  724. 


And  so  with  a  savings  bank.  Oulton  v. 
Savings  Institution.  17  Wall.  109.  122.  21 
L.  Ed.  618;  Societv  v.  Coite,  6  Wall.  594, 
609.  18  L.  Ed.  897;  Provident  Inst.  :•. 
Massachusetts,  6  Wall.  611,  18  L.  Ed.  907. 

That  the  relation  of  a  bank  and  its  de- 
positor is  that  of  debtor  and  creditor  and 
nothing  more,  has  been  the  settled  doc- 
trine of  the  supreme  court,  as  it  is  be- 
lieved to  be  of  all  others,  since  the  case 
of  the  Marine  Bank  v.  Fulton  County 
Bank,  2  Wall.  252.  17  L.  Ed.  785.  In  that 
case,  it  was  said  that  it  would  be  a  waste  of 
time  to  prove  that  a  general  deposit 
created  a  debtor  and  creditor  relation. 
This  proposition  has  been  reaffirmed  in 
Thompson  v.  Riggs.  5  Wall.  663.  18  L. 
Ed.  704;  National  Bank  v.  Millard.  10 
Wall.  152,  19  L.  Ed.  897;  Oulton  r-.  Sav- 
ings Institution,  17  Wall.  109,  21  L.  Ed. 
618;  Scammon  v.  Kimball,  92  U.  S.  362, 
23  L.  Ed.  483;  and  Ncwcomb  v.  Wood.  97 
U.  S.  581.  24  L.  Ed.  1085.  This  is  equally 
true  of  deposits  arising  from  collections 
made  for  a  correspondent  bank.  Phoenix 
Bank  v.  Risley,  111  U.  S.  125,  127,  28  L. 
Ed.    374. 

A  general  deposit  in  a  bank  is  so  much 
money  to  the  depositor's  credit;  it  is  a 
debt  to  him  by  the  bank,  payable  on  de- 
mand to  his  order,  not  property  capable 
of  identification  and  specific  appropria- 
tion. Florence  Min.  Co.  v.  Brown  124 
U.  S.  385,  391,  31  L.  Ed.  424;  Burton  v. 
United  States.  196  U.  S.  283,  301,  49  X. 
Ed.   482. 

58.  Leather  Mfgrs.  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank,  128  U.  S.  26.  34.  32  L- 
Ed.  342;  National  Bank  v.  Millard.  10 
Wall.  152.  155.  19  L.  Ed.  897;  New  York 
County  Nat.  Bank  v.  Massey.  192  U  S 
138,  145,  48   L.  Ed.  380. 

No  trust  is  created  by  the  deposit  of 
funds  of  the  state  in  a  bank  for  the  pur- 
pose of  paying  claims  against  the  state, 
in  favor  of  such  claimants.  The  money 
remains  under  the  state's  control.  Man- 
hattan Co.  V.  Blake,  148  U.  S.  412.  424  37 
L.    Ed.   504. 

59.  Davis  v.  Elmira  Savings  Bank.  161 
U.  S.  275,  288,  40  L.  Ed.  700;  Marine  Bank 
7'.  Fulton  County  Bank.  2  Wall.  252.  17 
L.  Ed.  785;  Scammon  v.  Kimball.  92  U. 
S.  362.  23  L.  Ed.  483;  New  York  County 
Nat.  Bank  v.  Massey,  192  U.  S.  138.  145, 
48    L.    Ed.    380. 

A  loan. — A  deposit  is  nothing  but  a  loan 
of  monc\',  and  is  within  both  the  letter 
and  spirit  of  the  provision,  forbidding 
loans  by  national  banks  on  the  security 
of  their  own   stock.  It  is  well  known  that 
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or  where  there  is  a  statute  to  the  contrary.^^ 

Deposit  of  Check  or  Certificate. — Where  a  bank  accepts  a  check  for  deposit 
as  monev,  without  any  oral  or  other  agreement  with  respect  to  its  effect,  the  bank 
becomes  the  owner  of  the  check,  not  a  mere  agent  to  cohect.  The  relation  of 
debtor  and  creditor  arises,  as  upon  a  cash  deposit,*^  ^  and  this  is  true  where  a  bank 
receives  on  deposit  a  genuine  check,  offered  therefor  upon  itself  without  fraud  ;*^ 2 


country  banks  keep  on  deposit  in  New 
York,  with  bankers  and  merchants,  a 
considerable  amount  of  money  for  their 
own  convenience,  for  which  they  receive 
more  or  less  of  interest.  But  whether  in- 
terest be  obtained  or  not.  these  deposits 
are,  equally  with  paper  discounted  over 
the  counter  of  the  bank,  loans  of  money, 
and  the  reason  of  the  rule  is  equally  ap- 
plicable to  them.  First  Nat.  Bank  v. 
Lanier,  11  Wall.  3€9.  375,  20  L.  Ed.  172. 
The  banker  is  accountable  for  the  de- 
posits he  receives  as  a  debtor,  and  the  in- 
dividual borrower  of  money  from  the 
bank  sustains  no  other  relation  to  it.  In 
both  cases  money  is  borrowed,  to  be  re- 
turned in  a  greater  or  less  period  of  time, 
according  to  the  contract  of  the  parties. 
First  Nat.  Bank  v.  Lanier,  11  Wall.  369, 
375.   20   L    Ed.    172. 

60.  New  York  County  Nat.  Bank  v. 
Massey,   192  U.   S.   138.   145.  48  L.   Ed.  380. 

61.  Deposit  of  check  as  cash. — "When 
a  check  is  taken  to  a  bank,  and  the  bank 
receives  it  and  places  the  amount  to  the 
credit  of  a  customer,  the  relation  of  cred- 
itor and  debtor  between  them  subsists,  and 
it  is  not  that  of  principal  and  agent.  This 
principle  is  held  in  Thompson  v.  Riggs, 
5  Wall.  663,  18  L.  Ed.  704,  and  also  in 
Marine  Bank  v.  Fulton  County  Bank,  2 
Wall.  252.  17  L.  Ed.  785.  See.  also,  Scam- 
mon  V.  Kimball,  92  U.  S.  362,  369.  23  L. 
Ed.  483;  Davis  v.  Elmira  Savings  Bank, 
161  U.  S.  275,  288,  40  L.  Ed.  700."  Burton 
V.  United  States,  196  U.  S.  283,  302.  49  L. 
Ed.  482.  And  see  Planters'  Bank  v. 
Union  Bank,  16  Wall.  483.  21  L.  Ed.  473. 

Where  there  was  no  oral  or  special 
agreement  made  between  the  depositor 
and  the  bank  at  the  time  when  any  one 
of  the  checks  was  deposited  and  credit 
given  for  the  amount  thereof,  but  the  de- 
positor had  an  account  with  the  bank, 
took  each  check  when  it  arrived,  went 
to  the  bank,  indorsed  the  check  which  was 
payable  to  his  order,  and  the  bank  took 
the  check,  placed  the  amount  thereof  to 
the  credit  of  the  defendant's  account,  and 
nothing  further  was  said  in  regard  to  the 
matter,  it  was  the  ordinary  case  of  the 
transfer  or  sale  of  the  check  by  the  de- 
fendant and  the  purchase  of  it  by  the 
bank,  and  upon  its  delivery  to  the  bank, 
under  the  circumstances  stated,  the  title 
to  the  check  passed  to  the  bank  and  it 
became  the  owner  thereof.  It  was  in  no 
sense  the  agent  of  the  defendant  for  the 
purpose  of  collecting  the  amount  of  the 
check  from  the  trust  company  upon  which 
it  was  drawn.  From  the  time  of  the  de- 
livery of  the   check  by   the    defendant   to 


the  bank  it  became  the  owner  of  the 
check;  it  could  have  torn  it  up  or  thrown 
it  in  the  fire  or  made  any  other  use  or 
disposition  of  it  which  it  chose,  and  no 
right  of  defendant  would  have  been  in- 
fringed. Burton  v.  United  States,  196  U. 
S.    283.    297,    49    L.    Ed.   482. 

In  the  absence  of  anj'^  special  agree- 
ment that  the  effect  of  the  transaction 
shall  be  otherwise  (and  none  can  be  as- 
serted here),  there  is  no  doubt  that  its 
legal  effect  is  a  change  of  ownership  of 
the  paper,  and  that  the  subsequent  action 
of  the  bank  in  taking  steps  to  obtain  pay- 
ment for  itself  of  the  paper  which  it  had 
purchased  can  in  no  sense  be  said  to  be 
the  action  of  an  agent  for  its  principal, 
but  the  act  of  an  owner  in  regard  to  its 
own  property.  Where  the  judge  in  his 
charge  to  the  jury  did  not,  indeed,  deny 
the  general  truth  of  this  proposition,  but 
left  it  to  the  jury  to  determine  whether 
there  was  not  an  agreement  or  under- 
standing made  or  arrived  at  by  the  par- 
ties at  the  time  the  checks  were  taken  by 
the  defendant  to  the  bank,  which  altered 
the  legal  effect  of  the  transaction  actually 
proved,  of  which  there  was  not  the  slight- 
est evidence,  it  was  error  to  submit  that 
question  to  the  jury,  in  a  prosecution  of 
the  depositor  for  an  offense,  when  an  im- 
portant question  was  when  the  depositor 
actually  received  the  money  on  the  check 
deposited.  Burton  v.  United  States.  196 
U.   S.  283,  301,   49   L.   Ed.   482. 

As  to  paper  generally  deposited  for 
collection,  see  post.  "Title  to  Paper  De- 
posited  and    Lien   Thereon,"    III.    B.   3,   b. 

62.  Reception  of  check  on  itself  by 
bank. — "When  a  check  on  itself  is  offered 
to  a  bank  as  a  deposit,  the  bank  has  the 
option  to  accept  or  reject  it,  or  to  receive 
it  upon  such  conditions  as  may  be  agreed 
upon.  If  it  be  rejected,  there  is  no  room 
for  any  doubt  or  question  between  the 
parties.  If.  on  the  other  hand,  the  check 
is  offered  as  a  deposit  and  received  as  a 
deposit,  there  being  no  fraud  and  the 
check  genuine,  the  parties  are  no  less 
bound  and  concluded  than  in  the  former 
case.  Neither  can  disavow  or  repudiate 
what  has  been  done.  The  case  is  simply 
one  of  an  executed  contract."  First  NaL 
Bank  v.  Burkhardt,  100  U.  S.  686.  689,  25 
L    Kd.   766. 

"If  at  the  time  the  holder  hands  in 
the  check  he  demands  to  have  it  placed 
to  his  credit,  and  is  informed  that  it  shall 
be  done,  or  if  he  holds  any  other  species 
of  conversation  which  practically  amounts 
to  demanding  and  receiving  a  promise  of 
a   transfer   of  credit,    as   equivalent   to   an 
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or  even  when  the  check  is  forged.'''^  And  so  of  a  certificate  of  deposit  in  an- 
other bank.*^* 

Deposit  of  "Commodity."— But  this  rule  does  not  apply  where  the  thing 
deposited  is  not  money,  but  a  "commodity. "^^-^ 

(b)  Deposit  of  Trust  Funds. — A  bank  account,  even  when  it  is  a  trust  fund, 
and  designated  as  such  by  being  kept  in  the  name  of  the  depositor  as  trustee, 
differs  from  other  trust  funds  which  are  permanently  invested  in  the  name  of 
trustees  for  the  sake  of  being  held  as  such ;  for  a  bank  account  is  made  to  be 
checked  against,  and  represents  a  series  of  current  transactions.*'^     But  when  a 


actual  payment,  the  effect  will  be  the  same 
as  if  he  had  received  his  money  in  cash, 
and  the  bank's  indebtedness  to  him  for 
the  amount  will  be  equally  fix/;d  and 
irrevocable."  First  Nat.  Bank  v.  Burk- 
hardt,  100  U.  S.  686.  689,  25  L.  Ed.  76G. 

"If  the  bank  proposed  to  hold  the  check 
on  conditions,  it  was  but  fair  and  just  to 
the  other  party  to  have  said  so  when  it 
was  received,  and  thus  have  given  him 
the  option,  after  such  notice,  to  do  with 
it  as  he  might  think  proper.  The  saving 
or  loss  of  the  amount  to  the  payees  might 
have  depended  on  the  promptitude  and 
energy  of  their  conduct.  Delay  until 
after  bank  hours  n>ight  have  determined 
the  result  inevitably  against  them.  [t 
would  be  contrary  to  plainest  principles 
of  reason  and  justice  to  permit  a  bank, 
under  such  circumstances,  to  shift  the 
burden  of  the  loss  from  itself  to  the  shoul- 
ders of  an  innocent  depositor."  First  Nat. 
Bank  v.  Burkhardt,  100  U.  S.  686,  692,  25 
L.   Ed.    766. 

63.  Forged  check. — The  entry  in  the 
bank  book  of  a  depositor  as  a  deposit  of 
cash,  of  the  forged  check  of  a  customer, 
is  tantamount  to  the  actual  payment  in 
cash  of  such  check,  and  cannot  be  after- 
wards canceled  or  revoked  by  the  bank 
on  discovery  of  the  forgery,  the  depositor 
having  acted  in  good  faith  in  the  matter. 
Levy  V.  Bank  of  United  States,  4  Dall. 
234,  1  L.  Ed.  814. 

And  the  casual  statement,  in  conversa- 
tion with  a  clerk  of  the  bank,  by  the  de- 
positor, that  if  the  check  is  forged  it  is 
no  deposit,  made  under  misconception  of 
his  legal  rights,  is  not  an  enforciblc 
promise  to  refund.  Levy  v.  Bank  of 
United    States,    4    Dall.    234.    1    L.    Kd.    814. 

64.  Deposit  of  certificate  of  deposit. — 
Armstrong  v.  American  Exchange  Nat. 
Bank,  133  U.  S.  433,  33  L.  Ed.  747.  See 
post.  "Certificate  of  Deposit,"  IH,  B.  2.  d. 

Form  of  certificate  of  deposit. — See 
post,  "Certificate  of  Deposit."  Ill,  R.  2,  d. 

65.  Deposit  of  "commodity." — Although, 
where  money  has  been  deposited  with  a 
bank,  or  drafts,  etc..  to  be  collected  in 
money,  and  there  has  been  no  contract  or 
understanding  that  a  different  rule  should 
prevail,  the  bank  where  the  deposit  is 
made  ordinarily  becomes  the  owner  of  the 
money  and  consequently  a  debtor  for  the 
amount  collected,  and  under  obligation  to 
pay  on  demand,  not  the  identical  money 
received,  but  a  sum  equal  in  legal  value, 
yet   this   does   not   apply   where   the   thing 


deposited  was  not  money,  but  a  com- 
modity, such  as  "Confederate  notes,"  and 
it  was  agreed  that  the  collections  should 
be  made  in  like  notes.  The  fact  that  the 
collecting  bank  used  the  notes  in  their 
business  does  not  alter  the  case.  Planters' 
Bank  v.  Union  Bank.  16  Wall.  483,  21  L. 
Ed.  473,  distinguishing  Marine  Bank  ?;. 
Fulton  County  Bank,  2  Wall.  252,  17  L. 
Ed.   785. 

"This  case  differs  very  materially  from 
Marine  Bank  v.  Fulton  County  Bank,  2 
WaH.  252,  17  L.  Ed.  785.  There,  it  is 
true,  the  collecting  bank  received  depre- 
ciated currency  of  the  Illinois  banks,  and, 
it  may  be  assumed,  with  the  assent  of  its 
correspondent.  But  there  were  positive 
instructions  to  hold  the  avails  of  the  col- 
lections subject  to  the  order  of  the  bank 
which  had  sent  the  notes  for  collection; 
and  the  proceeds  of  the  collections  were 
an  authorized  lawful  currency.  The  two 
banks,  therefore,  stood  to  each  other  in 
the  relation  of  debtor  and  creditor,  and 
the  collecting  bank  acknowledged  that 
relation  immediately  on  the  payment  of 
the  notes  which  had  been  sent  to  it  for 
collection.  Not  so  here.  The  collections 
were  not  made  in  money,  and  it  was  not 
the  understanding  of  the  parties  that 
money  should  be  paid."  Planters'  Bank  v. 
Union  Bank,  16  Wall.  483.  503,  21  L.  Ed. 
473. 

66.  Relation  created  by  deposit  of  trust 
funds. — Central  Nat.  Bank  :■.  Connecticut 
Mut.  Life  Ins.  Co.,  104  U.  S.  54.  63,  26 
L.   Ed.   693. 

"The  contract  created  by  the  dealings 
in  a  bank  account  is  between  the  deposi- 
tor and  bank  alone,  without  reference  :o 
the  beneficial  ownership  of  the  moneys 
deposited.  No  one  can  sue  at  law  for  .1 
breach  of  that  contract,  except  the  par- 
ties to  it.  There  was  no  privity  created 
by  it.  even  upon  the  facts  of  the  present 
case,  as  we  have  found  them,  between  the 
bank  and  the  beneficial  owner.  The 
latter  would  not  have  been  liable  to  the 
bank  for  an  overdraft  by  the  depositor  as 
was  decided  by  this  court  in  National 
Bank  v.  Insurance  Company,  103  U.  S. 
783,  26  L.  Ed.  459;  and.  conversely,  for 
the  balance  due  from  the  bank,  no  action 
at  law  upon  the  account  could  be  main- 
tained by  the  beneficial  owner."  Cen- 
tral Nat.  Bank  v.  Connecticut  Mut.  Life 
Ins.  Co..   104  U.  S.   54,  66,  26  L.   Ed.   693. 

Although  when  a  trustee  pays  trust 
money  into   a  bank  to  his   credit,  the  ac- 
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bank  lias  notice  of  the  trust  character  of  a  deposit  with  it.  it  may  not,  as  agai;  st 
the  true  owner,  appropriate  or  claim  a  lien  on  the  deposit  for  a  personal  obligation 
of  the  trustee  depositor  to  the  bank."'     Quaere,  even,  if  it  may  knowingly  allow  it 


count  being  a  simple  account  with  him- 
self, not  marked  or  distinguished  in  any 
other  manner,  the  debt  thus  constituted 
from  the  bank  to  him  is  one  which,  as  long 
as  it  remains  due,  belongs  specifically  to 
the  trust  as  much  and  as  effectually  as  t.ie 
money  so  paid  would  have  done,  had  it 
specifically  been  placed  by  the  trustee  in 
a  particular  repository  and  so  remamed; 
that  is  to  say.  if  the  specific  debt  shall  be 
claimed  on  behalf  of  the  cestuis  que  trus- 
tent,  it  must  be  deemed  specifically  theirs, 
as  between  the  trustee  and  his  executor.^ 
and  the  general  creditors  after  his  death 
on  one  hand,  and  the  trust  on  the  other. 
Central  Nat.  Bank  v.  Connecticut  Mut. 
Life  Ins.  Co..  104  U.  S.  54,  67,  26  L.  Ed. 
693. 

'•Although  the  relation  betw^een  the 
bank  and 'its  depositor  is  that  merely  of 
debtor  and  creditor,  and  the  balance  due 
on  the  account  is  only  a  debt,  yet  the 
question  is  always  open,  to  whom  in 
equity  does  it  beneficially  belong?  _  If  the 
money  deposited  belonged  to  a  third  per- 
son, and  was  held  by  the  depositor  in  a 
fiduciary  capacity,  its  character  is  _  not 
changed  by  being  placed  to  his  credit  m 
his  bank  account."  Central  Nat.  Bank  v. 
Connecticut  Mut.  Life  Ins.  Co.,  104  U.  S. 
54  66  26  L.  Ed.  693.  See,  also.  Manhat- 
tan Bank  v.  Walker,  130  U.  S.  267,  32  L. 
Ed  9.59;  Union  Stock  Yards  Nat.  Bank 
V.  Gillespie,  137  U.  S.  411,  422,  34  L.  Ed. 
724. 

And  if  money  held  by  a  person  in  a 
fiduciary  character,  though  not  as  trustee, 
has  been  paid  by  him  to  his  account  at 
his  banker's,  the  person  for  wdiom  he 
held  the  money  can  follow  it,  and  has  ^a 
charge  on  the  balance  in  the  banker's 
hands,  although  it  was  mixed  with  his 
own  moneys.  Central  Nat.  Bank  z:  Con- 
necticut Mut.  Life  Ins.  Co.,  104  U.  S.  54, 
68  '^F,  L  Ed.  693.  See,  srenerally,  the  title 
TRUSTS   AND   TRUSTEES. 

67.  Notice  of  depositor's  breach  of  trust. 
— Central  Nat.  Bank  v.  Connecticut  Mut. 
Life  Ins.  Co.,  104  U.  S.  54.  26  L.  Ed.  693; 
Allen  V.  St.  Louis  Nat.  Bank.  120  U.  S. 
20,  40,  30  L.  Ed.  573;  Union  Stock  Yards 
Nat.  Bank  v.  Gillespie,  137  U.  S.  411,  34 
L.   Ed.  724. 

Where  an  account  was  opened  in  a  de- 
positor's name  as  the  general  agent,_  in 
which  from  time  to  time  were  deposited 
funds  received  by  him  under  such  agency, 
it  being  known  to  the  bank  that  he  was 
such  agent  and  that  much  the  larger  part 
of  the  deposit  was  collected  by  him  and 
was  deposited  for  remission  to  his  prin- 
cipal, an  insurance  company,  being  so  re- 
mitted periodically,  and  that  such  was 
the  purpose  of  the  account,  although  he 
also  deposited  in  the  same  account  from 
time   to  time   various   sums   of   money   re- 


ceived from  other  sources  and  drew 
checks  thereon  for  money  applied  and 
paid  to  his  own  use.  it  was  held  that  the 
bank  was  chargeable  with  notice  of  the 
equity  of  the  beneficial  owner,  which  can 
be  enforced  by  bill  in  equity  against  the 
claim  of  the  bank  to  a  lien  thereon  for  an 
individual  debt  of  the  depositor  to  itself. 
Central  Nat.  Bank  v.  Connecticut  Mut. 
Life  Ins.  Co.,  104  U.  S.  54,  26  L.  Ed.  693, 
followed  in  Union  Stock  Yards  Nat. 
Bank  v.  Gillespie,  137  U.  S.  411,  421,  34 
L.   Ed.  724. 

And  when,  against  a  bank  account, 
designated  as  one  kept  by  the  depositor 
in  a  fiduciary  character,  the  bank  seeks 
to  assert  its  lien  as  a  banker  for  a  per- 
sonal obligation  of  the  depositor,  known 
to  have  been  contracted  for  his  private  ben- 
efit, it  must  be  held  as  having  notice  that 
the  fund  represented  by  the  account  is 
not  the  individual  property'  of  the  de- 
positor, if  it  is  shown  to  consist,  in  whole 
or  in  part,  of  funds  held  by  him  in  a  tru.st 
relation.  Central  Nat.  Bank  v.  Connecti- 
cut Mut.  Life  Ins.  Co.,  104  U.  S.  54,  64, 
26   L.    Ed.    693. 

Depcsits  by  factors. — Where  parties 
were  KUuwn  tu  the  bank  to  be  in  the  com- 
mission business  and  were  not  buyers  and 
sellers,  but  cattle  factors — agents  to  sell — 
presumably,  therefore,  moneys  deposited 
by  them  were  the  proceeds  of  cattle  con- 
signed to  them  for  sale.  Their  business 
being  known  to  the  bank,  such  presumj)- 
tion  goes  with  their  deposits;  and  while 
not  of  itself  notice,  is  a  circumstance  to 
compel  inquiry  on  the  part  of  the  bank 
in  respect  to  any  particular  deposit. 
Union  Stock  Yards  Nat.  Bank  v.  Gillespie, 
137   U.   S.  411,  415,  34  L.   Ed.   724. 

"The  circumstances  surrounding  the  de- 
posits, and  the  relations  between  the  de- 
positor and  the  bank,  were  such  as  to  im- 
part notice  to  the  bank  that  the  beneficial 
ownership  was  outside  of  the  legal  title. 
With  that  notice,  it  had  no  right  to  ap- 
propriate the  deposits  to  pay  the  obliga- 
tions of  the  depositor  to  the  bank,  but  it 
was  properly  adjudged  liable  in  a  suit  in 
equity,  and  in  that  alone,  to  the  claims  :)f 
the  beneficial  owner."  '  Union  Stock  Yards 
Nat.  Bank  v.  Gillespie,  137  U.  S.  411.  422, 
34   L.    Ed.    724. 

"Although  the  general  relation  of  a  bank 
to  its  depositor  is  that  of  debtor  and 
creditor,  yet  when,  as  in  this  case,  a  fac- 
tor, holding  property  in  trust  for  his  prin- 
cipal, transfers  it  to  a  bank  which  has  no- 
tice of  the  capacity  in  which  he  holds  it, 
the  principal  may  assert  his  right  in  the 
property  against  the  bank,  either  by  in- 
dependent suit,  or  by  way  of  defense  to 
an  action  by  the  bank  against  him.  The 
defendants  in  this  case  were  therefore  en- 
titled to  have  the  proceeds  of  their  prop- 
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to  be  a])plied  to  such  an  obligation  to  another,  by  paying  a  check  drawn  thereon 
by  the  depositor  for  his  personal  ends."^ 

(c)  Obligaihon  to  Repay. — As  the  result  of  a  deposit  made  with  it,  the  bank 
becomes  liable  for  its  amount  as  a  debt,  which  can  only  be  discharged  by  a  legal 
payment  of  the  amount,"'*  unless  the  agreement  is  to  pay  in  a  certain  coin  or 


erty,  so  received  by  the  plaintiff,  applied 
to  the  payment  of  the  note  in  suit.  Cen- 
tral Nat.  Bank  v.  Connecticut  Mut  Life 
Ins.  Co..  104  U.  S.  54,  2G  L.  Ed.  G93."  Al- 
len V.  St.  Louis  Nat.  Bank,  120  U.  S.  20, 
40,   30    L.   Ed.   573. 

"The  general  usage  of  trade  between 
banks  and  cotton  factors  at  St.  Louis 
cannot  aid  the  plaintiff;  because  the  usage 
attempted  to  be  set  up  was  not  shown  to 
have  been  known  to  the  defendants  or  to 
other  owners  of  cotton;  and  because  it 
was  contrary  to  law,  in  that  it  undertook 
to  alter  the  nature  of  the  contract  between 
the  factors  and  their  principals,  which  au- 
thorizes them  to  sell,  but  not  to  pledge, 
and  in  that  it  would  sustain  a  pledge  by 
a  factor  of  the  goods  of  several  principals 
to  secure  the  payment  of  his  own  general 
balance  of  account  to  a  third  person." 
Allen  V.  St.  Louis  Nat.  Bank.  120  U.  S. 
20,  39,  30  L.  Ed.  573.  See  post,  "Applica- 
tion of  Deposit  to  Debts  Due  Bank."  Ill, 
B,  2,   b.    (■:,). 

68.  Effect  of  knowingly  paying  check 
drawn  for  personal  ends. — What  might 
have  been  the  duty  of  the  bank  in  respect 
to  a  check  drawn  by  tlie  factors  upon 
these  moneys,  in  favor  of  a  third  party, 
in  view  of  their  legal  title  and  primary 
control,  and  what  equities  the  principals 
might  have  in  case  the  bank  had  paid  such 
a  check,  being  questions  not  before  the 
court,  were  not  decided.  Union  Stock 
Yards  Nat.  Bank  v.  Gillespie.  137  U.  S. 
411,  423,   34   L.    Ed.  724. 

Not  that  a  bank  receiving  deposits  from 
one  whom  it  knows  to  be  in  the  commis- 
sion business  receives  every  deposit  in 
trust  for  any  unknown  principal.  A  bank 
is  not  sponsor  for  all  its  depositors,  al- 
tliough  it  may  know  the  character  of 
their  business.  Its  relations  to  its  de- 
positors are  those  of  debtor;  and,  gen- 
erally, receiving  and  paying  out  money  on 
the  checks  of  its  depositors,  it  discharges 
the  full  measure  of  its  obligations.  It  's 
not  ordinarily  bound  to  inquire  whence 
the  depositor  received  the  moneys  de- 
posited, or  what  obligation  such  depositor 
is  under  the  other  parties.  It  is  only  when 
there  gather  around  any  deposit,  or  line 
of  deposits,  circumstances  of  a  peculiar 
nature,  which  individualize  that  deposit  or 
line  of  deposits,  and  inform  tlic  bank  of 
peculiar  facts  of  equitable  cognizance,  that 
it  is  debarred  from  treating  the  deposit 
as  that  of  moneys  belonging  absolutely 
to  the  depositor.  Union  Stock  Yards  Nat. 
Bank  v.  Gillespie,  137  U.  S.  411,  415,  34 
L.    Ed.    724. 

69.  Liability  to  repay. — Tliompson  v. 
■Riggs,    5    Wall.    6G3,    G78,    18    L.    Ed.    704; 


Bank  v.  Wistcr.  2  Pet.  318,  325,  7  L.  Ed. 
437;  Leather  Mfgrs.  Nat.  Bank  v.  Mer- 
chants Xat.  Bank.  128  U.  S.  1,  34,  32  L. 
Ed.  342. 

And  so  with  money  deposited  in  a  sav- 
ings bank.  Oulton  v.  Savings  Institution, 
17    Wall.    lOy,    122,   21    L.    Ed.   618. 

Where  the  deposit  is  general,  and  there 
is  no  special  agreement  proved,  the  title 
of  the.  money  deposited,  whatever  it  may 
be,  passes  to  the  bank,  the  transaction  is 
unaffected  by  the  character  of  the  money 
in  which  the  deposit  was  made,  and  tho 
banic  becomes  liable  for  the  amount  as  a 
debt,  which  can  only  be  discharged  by 
such  money  as  is  by  law  a  legal  "tender. 
Thompson  v.  Riggs,  5  Wall.  GG3.  G78.  18 
L.    Ed.    704. 

Upon  the  deposit  being  made,  the 
cashier  gave,  under  liis  hand,  a  certificate 
that  there  had  been  "deposited  to  the 
credit  of  the  plaintiffs  below,  $7,730.81, 
which  is  subject  to  their  order,  on  presen- 
tation of  the  certificate;"  the  deposit  was 
made  in  the  notes  of  the  bank,  and  when 
the  same  were  deposited,  and  when  the 
demand  .of  payment  was  made,  the  notes 
were  passing  at  one-half  their  nominal 
value;  when  the  certificate  was  presented 
to  the  bank,  the  cashier  offered  to  pay  the 
amount  in  the  notes  of  the  bank,  but  they 
refused  to  receive  payment  in  anything 
but  gold  or  silver.  The  language  of  the 
certificate  is  expressive  of  a  general,  not 
a  specific  deposit,  and  the  act  of  incor- 
poration is  express,  that  the  bank  shall 
pay  and  redeem  its  bills  in  gold  or  silver; 
the  transaction,  then,  was  equivalent  lo 
receiving  and  depositing  the  gold  or  sil- 
ver; if  the  bank  did  not  so  understand  it 
it  might  have  refused  to  receive  it;  and 
the  plaintiffs  would  certainly  have  re- 
covered the  gold  and  silver,  to  the  amount 
upon  the  face  of  the  bills.  Bank  v  Wis- 
ter.    2    Pet.    31 S,    7    L.    Ed.    437. 

Check  unnecessary.— The  bank  having 
offered  to  pay  the  amount  of  the  certifi- 
cate in  its  bills,  put  its  own  construction 
on  the  same,  and  cannot  afterwards  say, 
that  the  plaintiffs  below  should  have  ac- 
companied the  certificate  with  a  check. 
Bank  v.  Wister.  2  Pet.  31R,  7  L.  Ed.  437. 

Deposit  in  savings  bank.— Money  de- 
posited in  a  sa\Hngs  bank  using  the  pass 
book  system,  by  one  of  its  customers,  be- 
comes a  debt  for  which  the  bank  is  liable, 
and  it  cannot  be  admitted  that  the  man- 
agers could  lawfully  adopt  any  rule  which 
should  postpone  its  payment  indefinitely. 
They  may,  doubtless,  make  any  reason- 
able rule  under  that  stipulation  to  enable 
them  to  raise  means  for  such  an  extraor- 
dinary occasion,  but  they  could  not  refuse 
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medium,  in  which  case  it  must  be  performed  as  agreed."*^  This  the  bank  or 
banker  agrees  to  do  by  honoring  the  checks  drawn  thereon  from  time  to  time  by 
the  depositor.'''^  The  contract  between  the  bank  and  the  depositor  is  that  the 
former  will  pay  according  to  the  checks  of  the  latter,  and  when  drawn  in  proper 
form  by  a  trustee,  the  bank  is  bound  to  presume  that  the  trustee  is  in  the 
course  of  lawfully  performing  his  duty,  and  to  honor  them  accordingly  J  ^^^  The 
agreement  to  refund  may  be  express  or  implied,  and  if  the  former,  with  or  with- 
out interest."-     But  the  obligation  to  repay  is  subject  to  the  right  of  set-ofTJ^ 

(d.)  Action  for  Recovery  and  Limitation. — The  depositor  can  bring  assumpsit 
for  the  breach  of  the  contract  to  honor  his  checks."^*  But  no  one  can  sue  at  law 
for  a  breach  of  the  contract  between  the  depositor  and  the  bank,  except  the  parties 


paj-ment  altogether  or  provide  for  such 
delay  as  would  essentially  impair  the  value 
of  the  just  claim  of  a  depositor.  Through- 
out, the  amount  of  the  deposit  would  con- 
tinue to  be  a  debt  due  to  the  depositor, 
demandable  of  the  bank  on  presenting  the 
pass  book,  under  such  reasonable  regula- 
tions as  the  bank  or  its  managers  may 
adopt.  Oulton  v.  Savings  Institution.  17 
Wall.   109,   122,   21  L.   Ed.   618. 

70.  Contracts  between  a  banker  and  his 
easterners  are  doubtless  required  to  be 
performed,  and  must  be  construed  in  the 
same  way  as  contracts  between  other  par- 
ties. When  the  banker  specially  agrees 
to  pay  in  bullion  or  in  coin,  he  must  do 
so  or  answer  in  damages  for  its  value, 
and  so  if  one  agrees  to  pay  in  depreciated 
paper,  the  tender  of  that  paper  is  a  good 
tender,  and  in  default  of  payment  the 
promissee  can  recover  only  its  market 
and  not  its  nominal  value.  Thompson  v. 
Riggs,    5   Wall.   663.   678,    18   L.    Ed.    704. 

71.  The  banker  is  accountable  for  the 
deposits  which  he  receives  as  a  debtor, 
and  he  agrees  to  discharge  these  debts  by 
honoring  the  checks  which  the  depositors 
shall  from  time  to  time  draw  on  him.  The 
contract  between  the  parties  is  purely  a 
legal  one.  and  has  nothing  of  the  natur'e 
of  a  trust  in  it.  National  Bank  v.  Millard, 
10  Wall.  152,  155,  19  L.  Ed.  897;  New 
York  County  Nat.  Bank  v.  Massey,  192 
U.  S.   138,   145,  48  L.  Ed.  380. 

And  the  bank  cannot  discharge  its  lia- 
bility to  account  with  the  depositor  to 
the  extent  of  the  deposit,  except  by  pay- 
ment to  him,  or  to  the  holder  of  a  writ- 
ten order  from  him.  usually  in  the  form 
of  a  check.  Leather  Mfgrs.  Nat.  Bank;.'. 
Merchants'  Nat.  Bank,  128  U.  S.  26,  34, 
32   L.    Ed.   342. 

The  deposit  of  money  by  a  customer 
with  his  banker  is  one  of  loan,  with  a 
superadded  obligation  that  the  money  is 
to  be  paid  when  demanded  by  a  check. 
Scammon  f.  Kimball,  92  U.  S.  362.  23  L. 
Ed  483;  Marine  Bank  v.  Fulton  County 
Bank.  2  Wall.  252,  17  L.  Ed.  785;  Davis 
V.  Elmira  Savings  Bank.  161  U.  S.  275, 
288,  40  L.  Ed.  700;  New  York  County  Nat. 
Bank  v.  Massey.  192  U.  S.  138,  145,  48  L. 
Ed.   380. 

71a.  Contract  to  pay  according  to 
checks   of   depositor. — Central   Nat.    Bank 


V.   Connecticut  Mut.  Life  Ins.  Co.,  104  U. 
S.    54,   64,  26   L.   Ed.   693. 

72.  The  agreement  to  refund  may  be 
express  or  implied;  and,  if  it  is  express, 
it  may  be  to  refund  with  or  without  in- 
terest according  to  the  terms  of  the 
agreement.  Where  the  agreement  is  to 
pa}^  interest,  the  agreement  is  obligatory; 
but  the  fact  that  the  depositary  agreed  to 
pay  interest  afifords  very  strong  evidence 
that  the  title  to  the  money  deposited 
passed  out  of  the  depositor  by  the  act  of 
making  the  deposit.  Scammon  v.  Kim- 
ball, 92  U.  S.  362,  370,  23  L.  Ed.  483.  See 
post,  "Intereg,t   on   Deposit."    Ill,   B,   2,  e. 

State  statute  construed. — Where  the  act 
incorporating  a  bank  contained  a  pro- 
vision, by  which  it  is  enacted,  that  the 
bank  shall  receive  money  on  deposit,  with- 
out being  required  to  give  an  obligation, 
under  seal,  to  repay  it,  this  enactment 
must  be  construed  with  regard  to  the 
practice  of  banking,  and  the  general  un- 
derstanding of  mankind;  and  must  create 
a  liability  to  the  depositor,  by  the  simple 
act  of  depositing,  that  is.  an  assumpsit  in 
law.  implied  from  an  act  in  pais.  Bank 
V.  Wister,  2  Pet.   318,   7   L.  Ed.   437. 

73.  A  banker,  who  was  a  director  of  an 
insurance  company,  can  set  ofif  against  its 
demand  for  money  it  deposited  with  him, 
bearing  interest  and  payable  on  call,  the 
amount  due  on  its  policies  issued  to  and 
held  by  him.  The  company  having  been 
adjudicated  a  bankrupt,  his  right  to  such 
a  set-off  is  equally  available  against  its 
assignee.  Scammon  v.  Kimball,  92  U.  S. 
362,    23   L.    Ed.    483. 

The  amount  deposited  by  the  company 
with  the  complainant,  and  which  he  still 
owes  to  the  company,  or  to  the  respon- 
dent as  assignee,  was  and  is  held  by  him 
as  a  private  banker,  and  not  as  treasurer 
of  the  company;  and  any  losses  sustained 
by  the  complainant,  at  the  time  and  in 
the  manner  alleged,  for  whicji  the  bank- 
rupt corporation  were  and  are  liable  as 
insurers,  may  be  set  ofT  against  that  claim 
of  the  bankrupt  corporation.  Scammon  z'. 
Kimball,  92  U.  S.  362.  371,  23  L.  Ed.  483. 
See  the  title  SET-OFF.  RECOUPMENT 
AND   COUNTERCLAIM. 

74.  Assumpsit  for  breach  of  contract. — 
National  Bank  v.  Millard,  10  Wall.  152, 
156,    19    L.    Ed.    897. 
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thereto,  even  though  depositor  be  a  mere  trustee  of  the  funds. "'^  And  upon  the 
ordinary  deposit  of  money  with  the  bank  no  action  will  lie  until  a  demand  has 
been  made,  by  cheque  or  otherwise,  certified  or  not,  and  hence  the  statute  of 
limitations  will  not  begin  to  run  until  after  a  refusal  to  pay  on  such  demand."^ 

(e)  Duty  to  Examine  Pass  Book  and  Vouchers. — See  post,  "Forged  Check  or 
Indorsement,"  III,  B,  2,  b,    (2),    (c),  bb,  bbb. 

(2)  Checks — (a)  Defiiiitio)i  and  Nature. — See  the  title  Bills,  Notes  and 
Checks. 

(b)  Check  as  Assignment  or  Appropriation.'' — See  the  tide  Assignments,  vol. 
2,  p.  549. 

(c)  Payment — aa.  Duty  to  Pay. — The  holder  of  a  bank  check  cannot  sue  the 
bank  for  refusing  payment  in  the  absence  of  proof  that  it  was  accepted  by  the 
bankj^  or  charged  against  the  drawer.'^ ^     All  the  authorities,  both  English  and 


75.  Central  Nat.  Bank  v.  Connecticut 
Mut.  Life  Ins.  Co.,  104  U.  S.  54,  56,  2G 
L.  Ed.  693;  Union  Stock  Yards  Nat.  Bank 
V.  Gillespie,  137  U.  S.  411,  422,  34  L.  Ed. 
724.  See  post.  "Duty  to  Pay,"  III,  B,  2. 
b.   (2),   (c).  aa. 

76.  Limitation  of  action. — United  States 
V.  Wardwell,  172  U.  S.  48,  53,  43  L.  Ed. 
360;  Leather  Mfgrs.  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank,  128  U.  S.  2G.  34,  32 
L.   Ed.   342. 

And  the  rule  thus  announced  in  resjiect 
to  ordinary  dep^'sits  was  held  to  apply  in 
case  of  a  certified  cheque:  "It  is  not 
meant  to  be  asserted  that  the  authorities 
are  unanimous  on  this  question;  on  the 
contrary,  there  is  a  diversity  of  opinion. 
It  is  sufficient  for  the  purposes  of  this 
case  to  notice  that  the  rule  finds  support 
in  the  decisions  of  many  courts  of  the 
liighest  standing.  It  is  not  inconsistent 
with  the  propositio.n  laid  down  by  this 
court  in  Marine  Bank  7'.  Fulton  County 
Bank,  2  Wall.  252.  17  L.  Ed.  785,  and 
often  reaffirmed,  Phoen'x  Bank  v.  Risley. 
Ill  U.  S.  125;  28  L.  Ed.  374,  and  cases 
cited  in  opinion,  to  the  efifect  that  the  re- 
lation between  a  bank  and  its  depositor  is 
that  of  debtor  and  creditor  and  nothing; 
more,  for  that  proposition  throws  no 
light  unon  the  question  when  the  debt  of 
the  debtor  becomes  due,  and  when  the 
statute  of  limitations  begins  to  run." 
United  States  v.  Wardwell,  172  U.  S.  48, 
54.  43   L.    Ed.   360. 

77.  As  to  priority  as  compared  with  a 
general  assignment,  see  the  title  AS- 
SIGNMENTS FOR  BENEFIT  OF 
CREDITORS,    vol.    2,    p.    599. 

78.  Duty  of  bank  to  pay — Liability  to 
holder. — National  Rank  :■.  Millard,  10 
Wall.  152,  19  L.  Ed.  897;  Bull  v.  First 
Nat.  Bank,  123  U.  S.  105,  31  L.  Ed.  97; 
St.  Lou's,  etc.,  R.  Co.  v.  Johnston.  133  U. 
S.  560,  33  L.  Ed.  683;  First  Nat.  Bank  v. 
AVhitman.  94  U.  S.  343,  24  L.  Ed.  229; 
Laclede  Bank  7'.  Schuler,  120  U.  S.  511. 
514,  30  L.   Ed.  704. 

As  there  is  no  privity  of  contract  be- 
tween them.  Laclede  Bank  v.  Schuler, 
120  U.  S.  511,  514,  30  L.  Ed.  704;  Marine 
Bank  7'.  Fulton  County  Rank,  2  Wall. 
252.  17  L.  Ed.  785;  National   Rank  v.  Mil- 


lard. 10  Wall.  152,  19  L.  Ed.  897;  First 
Nat.  Bank  v.  Whitman.  94  U.  S.  343.  24 
L.  Ed.  229.  And  see  Thompson  v.  Sioux 
Falls  Nat.  Bank.  150  U.  S.  231,  244,  37  L. 
Ed.   1063. 

The  fact  that  the  check  was  properlj 
drawn  on  a  national  bank  (a  public  de- 
positary) by  an  officer  of  the  government 
in  favor  of  a  public  creditor,  does  not 
alter  this  general  rule.  National  Bank  v. 
Millard,   10  Wall.   152,  19  L.   Ed.   897. 

The  payee  of  a  check  before  it  .is  ac- 
cepted by  the  drawee  (bank)  cannot 
maintain  an  action  upon  it  against  the 
latter,  as  there  is  no  privity  of  contract 
between  them.  So  held,  where  a  check 
of  the  treasurer  of  the  United  States 
upon  a  national  bank  duly  designated  as 
a  depositary  of  the  public  money,  having 
been  paid  upon  an  unauthorized  indorse- 
ment of  the  name  of  the  payee,  suit  to  re- 
cover the  amount  of  the  check  was 
brought  by  its  true  owner  against  the 
bank.  Fir>t  Nat.  Bank  v.  Whitman.  04 
U.    S.    343,    24    L.    Ed.    229. 

79.  Effect  of  charging  against  drawer. 
—National  Bank  v.  Millard,  10  Wall.  152, 
157.  19  L.  Ed.  897;  St.  Louis,  etc.,  R.  Co. 
V.  Johnston,  133  U.  S.  5G6,  574,  33  L.  Ed. 
683. 

"It  may  be,  if  it  could  be  shown  that 
the  bank  had  charged  the  check  on  its 
books  against  the  drawer,  and  settled  with 
him  on  that  basis,  that  the  plaintiff  could 
recover  on  the  count  for  money  had  and 
received,  on  the  ground  that  the  rule  ex 
aequo  et  bono  would  be  applicable,  as  the 
bank,  having  assented  to  the  order  and 
communicated  its  assent  to  the  paj'masler, 
would  be  considered  as  holding  the  monej' 
thus  appropriated  for  the  plaiijtifT's  use, 
and  therefore,  under  an  implied  promise 
to  him  to  pay  it  on  demand."  National 
Bank  7'.  Millard,  10  Wall.  132,  157,  19  L. 
Ed.  897. 

But  the  rights  of  the  parties  are  not 
changed  by  the  fact  that,  on  a  settlement 
of  accounts  between  the  treasurer  and  the 
bank,  the  check,  on  the  supposition  that 
it  had  been  properly  paid,  was  credited 
to  the  bank.  Such  an  error  does  not  af- 
fect the  real  state  of  the  accounts;  when 
it  is  discovered,  they  are  open  to  correc- 
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American,  held  that  a  check  may  be  accepted,  though  acceptance  is  not  usual. s*^ 
Liability  of  Bank  to  Drawer. — But  the  depositor  can  sue  the  bank  for  the 
breach  of  the  contract  to  honor   his  checks. ^^ 

Overdrafts. — Because  banks  often  let  good  customers  overdraw,  the  latter 
do  not  thereby  get  the  right  to  do  so  when  the  bank  deems  it  improper  to  per- 
mit it.s2 

bb.  Autlwritx  to  Pay — aaa.  In  General. — An  overdraft  by  genuine  checks 
drawn  bv  due  authority  may  be  recovered  by  the  bank,  of  the  depositor, ^-^  and 


tion.  First  Xat.  Bank  v.  Whitman,  04 
U.  S.  343,  24  L.  Ed.  229.  See,  also. 
Leather  Mfgrs.  Xat.  Bank  v.  Morgan,  117 
U.  S.  96.  29  L.  Ed.  811;  Leather  Mfgrs. 
Xat.  Bank  v.  Merchants'  Xat.  Bank,  128 
U  S  26,  34.  32  L.  Ed.  342.  And  see  the 
title  ASSIGXMEXTS.  vol.  2,  p.   549. 

And  a  check,  unaccepted,  creates  no 
lien  on  the  deposit,  which  the  holder  can 
enforce  against  the  bank.  Florence  Min. 
Co.  V.  Brown,  124  U.  S.  385,  31  L-  Ed. 
424;  Xational  Bank  v.  Millard,  10  Wall. 
152,  19  L.  Ed.  897.  See  the  title  AS- 
SIGXMEXTS. vol.  2.  p.  549. 

The  hclder  takes  the  check  on  the  credit 
of  the  drawer  in  the  belief  that  he  has 
funds  to  meet  it,  but  in  no  sense  can  the 
bank  be  said  to  be  connected  with  tho 
transaction.  Xational  Bank  v.  Millard,  10 
Wall.    152.    156,    19    L.    Ed.    897. 

80.  Effect  and  manner  of  acceptance. 
— "It  is  not  to  be  doubted,  however,  that 
it  is  within  the  power  of  the  bank  to  ren- 
der itself  liable  to  the  holder  and  payee 
of  the  check.  This  it  may  do  by  a  formal 
acceptance  written  upon  the  check,  in  which 
case  it  stands  to  the  holder  in  the  posi- 
tion of  a  drawer  and  acceptor  of  a  bill 
of  exchange.  Merchants'  Xat.  Bank  f. 
State  Xat.  Bank,  10  Wall.  604,  19  L.  Ed. 
1008;  Espy  r.  First  Xat.  Bank,  18  Wall. 
604,  21  L.  Ed.  947."  First  Xat.  Bank 
V.  Whitman,  94  U.  S.  343,  345,  24  L.  Ed- 
229. 

It  may  accomplish  the  same  result  by 
writing  upon  it  the  word  "good,"  or  any 
similar  words  which  indicate  a  statement 
by  it  that  the  drawer  has  funds  in  a  bank 
applicable  to  the  payment  of  the  check, 
and  that  it  will  so  apply  them.  And  such 
certificate.  it  is  said,  discharges  the 
drawer.  As  to  him  it  amounts  to  a  pay- 
ment. First  Xat.  Bank,  etc..  f.  W'hitman, 
94  U.   S.  343.  345,  24  L.   Ed.  229. 

W'hether  this  certificate  be  obtained  by 
the  drawer  before  the  check  is  delivered, 
and  is  thus  made  an  inducement  to  the 
payee  to  receive  the  same,  or  whether  it 
is  made  upon  the  application  of  the  payee 
for  his  security,  is  of  no  importance.  It 
is  a  contract  recognized  by  the  law,  valid 
in  its  character,  which  essentially  changes 
the  position  of  the  parties.  The  privity 
of  contract  with  the  drawee,  which  before 
pertained  to  the  drawer  alone,  is  now  im- 
parted to  the  payee,  and  the  duty  which 
before  existed  only  to  the  drawer  now 
exists  to  the  pavee.  First  Nat.  Bank  :'. 
Whitman,  94  U.  S.  343,  345,  24  L.  Ed.  229. 


See  post,  "Certification  of  Checks,"  III, 
B.  2.  b.  (2),  (d). 

Payment  to  a  stranger  upon  an  unau- 
thorized indorsement  dees  not  operate  as 
an  acceptance  of  the  check,  so  as  to  au- 
thorize an  action  by  the  real  owner  to 
recover  its  amount  as  upon  an  accepted 
check.  First  Xat.  Bank,  etc..  v.  Whit- 
man, 94  U.   S.   343,  24  L.   Ed.   229. 

It  is  difficult  to  construe  a  payment  as 
an  acceptance  under  any  circumstances. 
The  two  things  are  essentially  different. 
One  is  a  promise  to  perform  an  act,  the 
other  an  actual  performance.  A  banker 
or  an  individual  m,ay  be  ready  to  make 
actual  payment  of  a  check  or  draft  when 
presented,  while  unwilling  to  make  a 
promise  to  pay  at  a  future  time.  Many, 
on  the  other  hand,  are  more  ready  to 
prom.ise  to  pay  than  to  meet  the  promise 
when  required.  The  difference  between 
the  transactions  is  essential  and  inherent. 
First  Xat.  Bank  t-.  Whitman,  94  U.  S.- 
343.   347.  24  L.   Ed.   229. 

81.  Depositor  may  sue  bank. — St.  Louis, 
etc..  R.  Co.  V.  Johnston,  133  U.  S.  566,  57 1. 
33  L.  Ed.  633.  See  post,  "Duty  to  Pay," 
III.   B.  2,  b.   (2).  (c),  aa. 

82.  Overcraft  checks. — St.  Louis,  etc., 
R.  Co.  v.  Johnston,  133  U.  S.  566.  575,  33 
L.  Ed.  683.  See  post,  "Permitting  Over- 
draft,"  IV.   B,   2.  b,   (6). 

83.  Overdraft. — A  bank  is  entitled  to 
recover  the  amount  of  the  overdraft  as 
shown  by  the  checks  signed  by  the  au- 
thorized officers  of  a  corporation.  Ma- 
honey  Min.  Co.  v.  Anglo-Californian  Bank, 
104  U.   S.   192,   194.   26  L.   Ed.  707. 

Where  a  company  had  power,  under  its 
charter,  to  raise  monej^  in  that  mode,  for 
use  in  its  corporate  business,  and  since  an 
indebtedness  thus  created  would,  in  the 
usual  course  of  business,  be  evidenced  by 
the  checks  of  its  president  -nd  secretary, 
the  prestimption  should  be  indulged,  not 
only  that  those  officers,  in  making  an 
overdraft,  did  not  exceed  their  authority,, 
but  that  the  moneys  thus  obtained  were 
paid  over  to  or  received  by  the  company. 
But  that  is  a  mere  presumption,  arising 
from  the  conduct  of  the  parties,  as  well 
as  from  the  general  mode  in  which  cor- 
porations organized  for  profit  conduct 
their  business.  That  presumption,  if  not, 
under  the  special  circumstances  of  this 
case,  conclusive,  might  have  been  over- 
thrown by  affirmative  proof  of  want  of 
authority,  express  or  implied,  in  the  presi- 
dent and  secretary  of  the  company  to 
make  overdraft  checks,  and  by  proof  that 
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mistakes  in  bank  accounts  may  be  rectified,  after  a  return  of  vouchers  and  bank 
book  written  up  -.^-^  when  neither  the  bank  nor  the  depositor  has  been  negligent.**^ 

Marginal  Memoranda. — No  bank  is  bound  to  take  notice  of  memoranda  and 
figures  upon  the  margin  of  a  check,  which  a  depositor  places  there  merely  for 
his  own  convenience,  to  preserve  information  for  his  own  benefit ;  and  in  such 
case,  the  memoranda  and  figures  are  not  a  notice  to  the  bank  that  the  particular 
check  is  to  be  paid  only  from  a  particular  fund.^*"' 

Ambiguous  Indorsement. — The  question  whether  a  lank  was  justified  in  pav- 
ing to  bearer  a  check,  the  indorsement  of  which  is  ambiguous  as  tp  whether  in 
blank  or  for  deposit  only,  is  one  for  the  jury.''^ 

bbb.   Forged  Check  or  Indorsement. — If  the  bank  pays  out  money  to  the  holder 


the  company  did  not  receive  the  money 
paid  thereon  by  the  bank.  Mahoney  ^lin. 
Co.  V.  Anglo-Californian  Bank,  104  U.  S. 
192,   195,  26  L.   Ed.   707. 

But  where  an  agent  of  an  English  in- 
surance company  kept  a  deposit  with  a 
bank  in  his  own  name  as  agent,  and  had 
been  allowed  to  make  a  large  overdraft, 
the  bank  could  not  hold  the  insurance 
company  liable  to  repay  same  to  the  bank, 
when  the  bank  must  have  known,  from 
the  circumstances,  that  the  draft  was 
made  to  remit  to  the  company  what  was 
due  it  from  the  agent.  It  was  the  bank's 
loss.  Central  Nat.  Bank  v.  Royal  Ins. 
Co.,  103  U.  S.  783,  26  L.  Ed.  459;  Central 
Nat.  Bank  v.  Connecticut  Mut.  Life  Ins. 
Co.,  104  U.  S.  54.  26  L.  Ed.  693.  approved 
in  Union  Stock  Yards  Nat.  Bank  v.  Gille- 
spie, 137  U.  S.  411,  422,  34  L.  Ed.  724. 
See  post,  "Permitting  Overdraft."  IV,  B, 
2,   b,    (6). 

84.  Rectifying  mistakes  in  bank  ac- 
counts.— "Mistakes  in  bank  accounts  are 
not  uncommon.  They  occur  both  by  un- 
authorized or  pretended  payments,  as 
well  as  by  the  omission  to  give  credit 
for  sums  deposited.  When  discovered, 
the  mistake  must  be  rectified,  and  an  or- 
dinary writing  up  of  a  bank-book,  with 
a  return  of  vouchers  or  a  statement  of 
accounts,  precludes  no  one  from  ascer- 
taining the  truth  and  claiming  its  benefit." 
First  Nat.  Bank,  etc.  v.  Whitman,  94  U. 
S.  343.  346,  24  L.  Ed.  229;  Leather  Mfgrs. 
Nat.  Bank  v.  Morgan,  117  U.  S.  96,  107, 
29   L.   Ed.   811. 

85.  In  absence  of  negligence. — Leather 
Mfgrs.  Nat.  Bank  v.  Morgan,  117  U.  S. 
96.  107,  29  L.  Ed.  811.  See  post,  "Forged 
Check  or  Indorsement,"  III,  B,  2.  b, 
(2),    (c),  bb.  bbb. 

86.  Bank's  duty  as  to  noting  marginal 
memoranda. — State  Nat.  Bank  v.  Dodge, 
124   U.    S.   333,    346.  31    L.    Ed.    458. 

Where,  in  the  manner  in  whicli  it  kept 
the  account  of  a  deposit  therein  to  the 
credit  of  a  district  court  of  tlie  United 
States,  of  bankruptcy  funds,  the  bank  at 
all  times  followed  the  directions  of  the 
clerk;  and  there  is  nothing  in  the  trans- 
actions which  implies  anj-  notice  to  or 
duty  upon  the  bank  to  keep  or  deal  with 
the  deposits  made  under  each  number  as  a 
separate  account,  especially  in  view  of  the 


regular  balancings  of  the  account  on  this 
principle,  with  return  of  book  and  checks 
to  the  clerk  showing  the  balance,  the 
bank  had  a  right  to  assume  that  the  memo- 
randum numbers  in  the  deposits  and  in 
the  checks,  stating  the  case  in  or  on  ac- 
count of  which  it  was  drawn,  were  merely 
for  the  convenience  of  the  court  and  its 
officers;  and  it  also  had  a  right  to  pre- 
sume that  the  court  and  its  officers  were 
properly  performing  their  dutv  in  dis- 
tributing its  trust  funds.  State  Nat.  Bank 
V.  Dodge,  124  U.  S.  333,  344.  31  L.  Ed. 
458,  citing  Central  Nat.  Bank  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  104  U.  S.  54, 
64.  26   L.  Ed.  693. 

"The  deposits  (of  bankruptcy  fund?) 
being,  as  required,  in  the  name  and  to  the 
credit  of  the  court,  the  bank  was  au- 
thorized and  required  to  honor  all  checks 
drawn  by  tlie  court,  and  to  pay  them  gen- 
erallv  out  of  such  deposits;  and  the  order 
or  check  for  withdrawing  the  money,  in 
stating  the  cause  in  or  on  account  of 
which  it  was  drawn,  was  a  memorandum 
imposing  no  duty  upon  the  bank,  but  onlv 
operating  for  the  convenience  of  the  court 
and  its  officers,  in  keeping  its  account. 
The  obvious  purpose  of  the  memorandum 
of  numbers  in  the  deposit  book  of  the 
court  and  upon  the  checks,  was  to  enable 
the  court  and  the  clerk  to  properly  keep 
the  accounts,  and  that  the  checks  might 
operate  as  vouchers,  showing  the  man- 
ner in  which  the  moneys  in  any  particu- 
lar case  were  distributed,  and  to  enable 
the  clerk  to  show  to  the  court  that  he 
had  deposited  the  funds  which  he  had  re- 
ceived. There  is  no  evidence  anvwhere 
of  any  intention  that  the  bank  should  be 
controlled  by  the  numbers  in  paying  anv 
check  drawn  upon  it."  State  Nat.  Bank 
V.  Dodge,  124  U.  S.  333,  345,  31  L.  Ed. 
458. 

87.  Question  as  to  ambiguous  indorse- 
ment for  jury. — Where  it  was  not  clear 
whether  the  indorsement  of  a  check  was 
in  blank  or  for  deposit  only,  and  the 
check  was  paid  to  the  bearer,  in  an  ac- 
tion by  the  depositor  to  recover  the 
amount  of  the  check  as  an  illegal  pay- 
ment, the  question  was  for  the  jury,  under 
proper  instructions,  and  should  not  have 
been  taken  from  them.  Leather  Mfgrs. 
Nat.  Bank  v.  Morgan,  117  U.  S.  96,  29 
L.   Ed.  811. 
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of  a  check  upon  which  the  name  of  the  depositor,  or  of  a  payee  or  indorsee,  is 
forged,  it  is  simply  no  payment  as  between  the  bank  and  the  depositor ;  and  the 
legal  state  of  the  account  between  them,  and  the  legal  liability  of  the  bank  to  him, 
remain  just  as  if  the  pretended  payment  had  not  been  made.^^ 

Pass  Book  and  Examination  Thereof — Neg'ligence. — Where  a  depositor 
sends  his  pass  book  to  the  bank  for  the  purpose  of  having  it  made  up  by  the  bank, 
when  it  comes  back  to  him  with  the  entries  made  and  the  balance  struck,  and  the 
vouchers  for  payment  with  it,  it  is  his  duty  to  the  bank  to  examine  it  with  ordinary 
diligence  and  within  a  reasonable  time,  either  in  person  or  by  a  competent  and 
trustworthy  agent  under  proper  supervision,  in  order  to  ascertain  whether  his  ac- 
count has  been  correctly  kept,  and  if  there  is  any  error  or  omission  to  give  the  bank 
due  notice  thereof,  that  it  may  be  rectified.  And  where,  by  his  failure  to  do  so,  the 
bank  is  misled  to  its  injury,  the  depositor  cannot  afterwards  dispute  the  correct- 
ness of  the  account,  or  hold  the  bank  responsible  for  the  payment  of  forged  or 
altered  checks  which  might  otherwise  have  been  discovered. ^^     But  if  a  bank's 


88.  Payment  invalid  against  depositor. 
— Leather  Mfgrs.  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  128  U.  S.  26.  34,  32  L.  Ed. 
342;  First  Nat.  Bank  r.  Whitman,  94  U. 
S.  343,  24  L.  Ed.  229;  Leather  Mfgrs. 
Nat.  Bank  v.  ]\Iorgan.  117  U.  S.  96,  118 
29    L.   Ed.   811. 

Banks  are  bound  to  know  the  signa- 
tures of  their  customers,  and  they  paj' 
checks  purporting  to  be  drawn  by  them 
at  their  peril.  If  the  bank  pays  forged 
checks,  it  commits  the  first  fault.  It  can- 
not visit  the  consequences  upon  the  inno- 
cent depositor  who,  after  the  fact,  is  also 
deceived  by  the  simulated  paper.  Leather 
Mfgrs.  Nat.  Bank  v.  Morgan,  117  U.  S. 
96,    118.    29    L.    Ed.    811. 

Acceptance  of  forged  check  as  deposit. 
— See  ante,  "Relation  between  Bank  and 
Depositor."   III.   B.   2.   b.    (l). 

89.  Examination  of  pass  book  and  ef- 
fect of  negligence. — Leather  Mfgrs.  Nat. 
Bank  v.  Morgan,  117  U.  S.  96,  107,  29  L. 
Ed.  811.  See  Robb  v.  Vos,  1.55  U.  S.  13, 
40.   39   L.   Ed.    52. 

While  it  is  true  that  the  relation  of  a 
bank  and  its  depositor  is  one  simply  of 
debtor  and  creditor  (Phoenix  Bank  v. 
Risley,  111  U.  S.  125,  127.  28  L.  Ed.  374), 
and  that  the  depositor  is  not  chargeable 
with  anj'^  payments  except  such  as  are 
made  in  conformity  with  his  orders,  it  is 
within  common  knowledge  that  the  ob- 
ject of  a  pass  book  is  to  inform  the  de- 
positor from  time  to  time  of  the  condition 
of  his  account  as  it  appears  upon  the 
books  of  the  bank.  It  not  only  enables 
him  to  discover  errors  to  his  prejudice, 
but  supplies  evidence  in  his  favor  in  the 
event  of  litigation  or  dispute  with  the 
bank.  In  this  way  it  operates  to  protect 
him  against  the  carelessness  or  fraud  of 
the  bank.  The  sending  of  his  pass  book 
to  be  written  up  and  returned  with  the 
vouchers,  is,  therefore,  in  cflfect,  a  de- 
mand to  know  what  the  bank  claims  to 
be  the  state  of  his  account.  And  the  re- 
turn of  the  book,  with  the  vouchers,  is 
the  answer  to  that  demand,  and.  in  effect, 
imports  a  request  by  the  bank  that  the 
depositor    will,    in    proper    time,    examine 


the  account  so  rendered,  and  either  sanc- 
tion or  repudiate  it.  His  silence  is  an  ad- 
inission  that  the  entries  are  correct. 
Leather  Mfgrs.  Nat.  Bank  v.  Morgan,  117 
U.  S.  96,  106,  29  L.  Ed.  811. 

"It  was  observed  in  First  Nat. 
Bank  z:  Whitman,  94  U.  S.  343,  346.  24 
L.  Ed.  229 — although  the  observation  was 
not,  perhaps,  necessarj^  in  the  decision  of 
the  case — that  the  ordinary  writing  up 
of  a  bank  book,  with  a  return  of  vouchers 
or  statement  of  accounts,  precludes  no 
one  from  ascertaining  the  truth  and  claim- 
ing its  benefit.  Such  undoubtedly  is  a 
correct  statement  of  a  general  rule.  It 
was  made  in  a  case  where  the  account  in- 
cluded a  check  in  respect  to  which  it  was 
subsequently  discovered  that  the  name  of 
the  payee  had  been  forged.  But  it  did 
not  appear  that  either  the  bank  or  the 
drawer  of  the  check  was  guilty  of  negli- 
gence. The  drawer  was  not  presumed  to 
know  the  signature  of  the  paj'ee;  his  ex- 
amination of  the  account  would  not 
necessarily  have  disclosed  the  forgery  of 
the  paj-ee's  name;  therefore  his  failure  to 
discover  that  fact  sooner  than  he  did  was 
not  to  be  attributed  to  want  of  care." 
Leather  Mfgrs.  Nat.  Bank  v.  Morgan,  117 
U.   S.  96.  107,  29   L.   Ed.  811. 

Negligence  discouraged. — In  their  re- 
lations with  depositors,  banks  are  held, 
as  they  ought  to  be.  to  rigid  responsi- 
bility. But  the  principles  governing  those 
relations  ought  not  to  be  so  extended  as 
to  invite  or  encourage  such  negligence  by 
depositors  in  the  examination  of  their 
bank  accounts,  as  is  inconsistent  with  the 
relations  of  the  parties  or  with  those  es- 
tablished rules  and  usages,  sanctioned  by 
business  men  of  ordinarj'  prudence  and 
sagacity,  which  are  or  ought  to  be  known 
to  depositors.  Leather  Mfgrs.  Nat.  Bank 
V.  Morsfan,  117  U.  S.  96.  lis'^  29  L.  Ed.  811. 

Diligence  required  and  delegation  of 
duty. — While  no  rule  can  be  laid  down 
that  will  cover  every  transaction  between 
a  bank  and  its  depositor,  it  is  sufificient  to 
say  that  the  latter's  duty  is  discharged 
when  he  exercises  such  diligence  as  is  re- 
quired by  the  circumstances  of  the  partic- 
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officers,  before  pacing  tlie  altered  checks,  could  by  proper  care  and  skill  have 
detected  the  forgeries,  then  it  cannot  receive  a  credit  for  the  amount  of  those 
checks,  even  if  the  depositor  omitted  all  examination  of  his  account. ^*^ 

Negligence  in  Drawing  Check. — A  check  may  be  so  carelessly  executed  by 
the  depositor  as  to  invite  or  give  opportunity  for  forgery,  and  make  him  liable  for 
a  loss  ensuing  and  excuse  the  bank.'^^ 

Negligence  as  Question  for  Jury. — And  the  questions  whether  the  depositor 
or  the  bank  was  negligent,  may  be  questions  for  the  jury  upon  the  evidence.^^ 


nlar  case,  including  the  relations  of  the 
parties,  and  the  established  or  known 
rsages  of  banking  business.  Leather 
Ilfgrs.  Nat.  Bank  v.  Morgan,  117  U.  S. 
96,  116,  29  L.  Ed.  811. 

The  examination  by  the  depositor  of 
his  account  need  not  be  so  close  and  thor- 
ough as  to  exclude  the  possibility  of  any 
error  whatever  being  overlooked  by  him. 
Nor  is  the  depositor  wanting  in  proper 
care,  when  he  imposes  upon  some  compe- 
tent person  the  duty  of  making  that  ex- 
amination and  of  giving  timely  notice  lo 
the  bank  of  objections  to  the  account.  If 
the  examination  is  made  by  such  an  agent 
or  clerk  in  good  faith  and  with  ordinary 
diligence,  and  due  notice  given  of  any  er- 
ror in  the  account,  the  depositor  dis- 
charges his  duty  to  the  bank.  Leather 
Mfgrs.  Nat.  Bank  v.  Morgan,  117  U.  S.  9G. 
116,  118,  29  L.  Ed.   811. 

If  the  depositor,  in  the  ordinary  course 
of  business,  commits  the  examination  of 
the  bank  account  and  vouchers  to  compe- 
tent clerks  or  agents  under  proper  super- 
vision, and  they  fail  to  discover  checks 
which  are  forged,  the  duty  of  the  deposi- 
tor to  the  bank  is  discharged,  although 
the  principal,  if  he  had  made  the  exami- 
nation personally,  would  have  detected 
them.  The  alleged  duty,  at  mcst.  only 
requires  the  depositor  to  use  ordinary 
care;  and  if  this  is  exercised,  whether  by 
himself  or  his  agents,  the  bank  cannot 
justly  complain,  although  the  forgeries 
are  not  discovered  until  it  is  too  late  to 
retrieve  its  position  or  make  reclamation 
from  the  forger,  where  its  own  officers 
have  exercised  due  care.  Leather  Mfgrs. 
Nat.  Bank  v.  Morgan,  117  U.  S.  96,  118,  29 
L.    Ed.   811. 

When  the  agent  commits  the  forgeries, 
which  misled  the  Ijank  and  injured  the  de- 
positor, and,  therefore,  has  an  interest  in 
concealing  the  facts,  the  principal  occu- 
pies no  better  position  than  he  wouM 
have  done  had  no  one  been  designated  by 
him  to  make  the  required  examination — ■ 
without,  at  least,  shewing  that  he  exer- 
cised reasonable  diligence  in  supervising 
the  conduct  of  the  agent  while  the  latter 
was  discharging  the  trust  committed  to 
him.  In  the  absence  of  such  supervision, 
the  mere  designation  of  an  agent  to  dis- 
charge a  duty  resting  primarily  upon  the 
principal,  cannot  be  deemed  the  equiva- 
lent of  performance  by  the  latter. 
Leather  ]\Ifgrs.  Nat.  Bank  v.  Morgan,  117 
U.  S.  96,  116,  29  L.  Ed.  811. 

3  U  S  Euc     i 


Damage  to  bank. — "Still  further,  if  the 
depositor  was  guilty  of  negligence  in  not 
discovering  and  giving  notice  of  the  fraud 
of  his  clerk,  then  the  bank  was  thereby 
prejudiced,  becauij  it  was  prevented  from 
taking  steps,  by  the  arrest  of  the  criminal, 
or  by  an  attachment  of  his  property,  or 
other  form  of  proceeding,  to  compel  res- 
titution. It  is  not  necessary  that  it  should 
be  made  to  appear,  by  evidence,  that  ben- 
efit would  certainly  have  accrued  to  the 
bank  from  an  attempt  to  secure  payment 
from  the  criminal.  Whether  the  deposi- 
tor is  to  be  held  as  having  ratified  what 
his  clerk  did,  or  to  have  adopted  the 
checks  paid  by  the  bank  and  charged  to 
him,  cannot  be  made,  in  this  action,  to  de- 
pend upon  a  calculation  whether  the  crim- 
inal had,  at  the  time  the  forgeries  were 
committed,  or  subsequently,  property  suf- 
ficient to  meet  the  demands  of  the  bank. 
An  inquiry  as  to  the  damages  in  money 
actualK'  sustained  by  the  bank  by  reason 
of  the  neglect  of  the  depositor  to  give  no- 
tice of  the  forgeries  might  be  proper  if 
this  were  an  action  by  it  to  recover  damages 
for  a  violation  of  his  duty.  But  it  is  a  suit 
by  the  depositor,  in  effect  to  falsify  a 
stated  account,  to  the  injury  of  the  bank. 
whose  defense  is  that  the  depositor  has. 
by  his  conduct,  ratified  or  adopted  the 
payment  of  the  altered  checks,  and 
thereby  induced  it  to  forbear  taking  st^ps 
for  its  protection  against  the  person  com- 
mitting the  forgeries.  .A.s  the  right  to 
seek  and  compel  restoration  and  payment 
from  the  person  committing  the  forgeries 
was.  in  itself,  a  valuable  one,  it  is  sufficient 
if  it  appears  that  the  bank,  by  reason  of 
the  negligence  of  the  depositor,  was  pre- 
vented from  promptly,  and.  it  may  be.  ef- 
fectively, exercising  it."  Leather  Mfgrs. 
Nat.  Bank  7'.  Morgan,  117  U.  S.  96.  114, 
29  L.  Ed.  811.  See  Robb  v.  Vos,  155  U. 
S.  1.  40.  ;',;)  L.  Ed.  .'^2. 

90.  Negligence  of  bank  in  not  detect- 
ing forgery  excuses  omission  to  examine. 
— Lcatl  er  Mfgrs.  Nat.  Bank  :•.  Morgan, 
117  U.   S.  96,   112,  29   L.    Ed.  Sll. 

91.  Negligence  in  drawing  check  as  ex- 
cusing bank. — Leather  Mfgrs.  Xat.  Bank 
V.  Morgan,  117  U.  S.  96.  114,  29  L.  Ed. 
811. 

92.  Negligence  question  for  jury. — ■ 
Whether  the  depositors  are  estopped,  by 
the  negligence  of  their  representative,  to 
dispute  the  correctness  of  the  account  as 
rendered  by  the  bank  from  time  to  time, 
is,  in  view  of  all  the  circumstances  of  this 
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Recovery  Back  of  Payments. — A  bank  paying  money  upon  forged  paper 
may  recover  same  back  from  the  receiver  thereof.''-^  Thus,  money  paid  by  mis- 
take by  a  bank  upon  raised  or  altered  checks,  when  neither  party  has  been  in  any 
fauh  in  the  matter,  can  be  recovered  back  from  the  receiver  thereof.  Of  course 
fauh  on  his  part  strengthens  the  right  to  recovery.^-*  And  so  with  a  payment  to 
one  in  good  faith  presenting  check  with  forged  indorsement  of  payee's  name.^^ 
But,  if  either  party  has  been  guiUy  of  negligence  or  carelessness  by  which  the 
other  has  been  injured,  the  negligent  party  must  bear  the  loss.*^*^ 

Effect  of  Bank's  Reply,  on  Inquiry,  That  Check  Is  Good.— Where  a 
party  to  whom  a  raised  check  is  offered  sends  it  to  the  bank  on  which  it  is  drawn 
for  information,  the  law  presumes  that  the  bank  has  knowledge  of  the  drawer's 
sio-nature  and  of  the  state  of  his  account,  and  it  is  responsible  for  what  may  be 


case,  a  mixed  question  of  law  and  fact, 
and  as  there  is,  under  the  evidence,  fair 
ground  for  controversy  as  to  whether  the 
officers  of  the  bank  exercised  due  caution 
before  paying  the  altered  checks,  and 
whether  the  depositor  omitted,  to  the  in- 
jury of  the  bank,  to  do  what  ordinary  care 
and  prudence  required  of  him,  it  was  not 
proper  to  withdraw  the  case  from  the 
jury.  Leather  Mfgrs.  Nat.  Bank  v.  Mor- 
gan. 117  U.  S.  96,  122.  29  L.  Ed.  811. 

93.  Espy  V.  First  Nat.  Bank,  18  Wall. 
604,  615,  21  L.  Ed.  947;  Leather  Mfgrs. 
Nat.  Bank  v.  Merchants'  Nat.  Bank,  128 
U.  S.  26.  34,  32  L.   Ed.  342. 

Recovery  of  payments  upon  forged  pa- 
per.— "One  who,  by  presenting  forged  pa- 
per to  a  bank,  procures  the  payment  of 
the  amount  thereof  to  him.  even  if  he 
makes  no  express  warranty,  in  law  repre- 
sents that  the  paper  is  genuine,  and,  if  the 
payment  is  made  in  igiiorance  of  the  for- 
gery, is  liable  to  an  action  by  the  bank  to 
recover  back  the  money  which,  in  equity 
and  good  conscience,  has  never  ceased  to 
be  its  property.  It  is  not  a  case  in  which 
a  consideration,  which  has  once  existed, 
fails*  by  subsequent  election  or  other  act 
of  either  party,  or  of  a  third  person;  but 
there  is  never,  at  any  stage  of  the  trans- 
action, any  consideration  for  the  payment. 
Espy  V.  First  Nat.  Bank.  18  Wall.  604,  21 
L.  Ed.  947."  Leather  Mfgrs.  Nat.  Bank  v. 
Merchants'  Nat.  Bank.  128  U.  S.  26,  34, 
32    L.    Ed.    342. 

The  plaintiff's  right  of  action  did  not 
depend  upon  any  express  promise  by  the 
defendant  after  the  discovery  of  the  mis- 
take, or  upon  any  demand  by  the  plaintiff 
upon  the  defendant,  or  by  the  depositor 
or  any  other  person  upon  the  plaintiff; 
bi^t  it  was  to  recover  back  the  money,  as 
pL  J  without  consideration,  and  had  and 
received  by  the  defendant  to  plaintiff's 
use.  Leather  Mfgrs.  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank.  128  U.  S.  26,  38,  32  L. 
Ed.  342. 

The  liability  to  the  bank  of  a  person 
who  has  received  money  from  it  on  a 
forged  check  or  order,  is  that  of  a  debtor, 
not  that  of  trustee  or  bailee,  but  it  differs 
in  other  respects  from  that  of  a  bank  to 
its  depositor.     Leather  Mfgrs.   Nat.  Bank 


V.  Merchants'  Nat.  Bank,  128  U.  S.  26,  34, 
32   L.  Ed.  342. 

94.  Payments  on  raised  or  altered 
checks. — Espy  v.  First  Nat.  Bank.  18 
Wall.  604,  615,  21  L.  Ed.  947. 

A  check  drawn  by  S.  &  M.  on  the  bank 
for  $26.50,  in  favor  of  H.,  was  raised  to 
$3,920,  and  the  payee's  name  changed  to 
E.  H.  &  Co.,  and  offered  to  the  latter  by  a 
stranger  in  payment  for  bonds  and  gold 
purchased  by  him.  E.  H.  &  Co.  sent  the 
check  for  information  to  the  bank,  whose 
teller  replied  "It  is  good,"  or  "It  is  all 
right."  In  a  suit  brought  by  the  bank 
against  E.  H.  &  Co.  a  judgment  was  given 
for  plaintiff.  On  error  to  this  court  it  was 
held,  that  where  money  is  paid  on  a  raised 
check  by  mistake,  neither  party  being  in 
fault,  the  general  rule  is  that  it  may  be  re- 
covered back  as  paid  without  considera- 
tion. Espy  V.  First  Nat.  Bank.  18  Wall. 
604,  21  L.  Ed.  947. 

"The  principle  that  money  so  paid  un- 
der a  mistake  of  the  facts  of  the  case  can 
be  recovered  back  is  well  settled,  and  in 
the  case  of  raised  or  altered  checks  so 
paid  by  banks  on  which  they  were  drawn 
there  are  numerous  well-considered  cases 
where  the  right  to  recover  has  been  es- 
tablished, when  neither  the  party  receiv- 
ing nor  the  party  paying  has  been  in  any 
fault  or  blame  in  the  matter.  Of  course 
if  there  is  fault  on  the  part  of  the  party 
receiving  pay  for  such  a  check  it  strength- 
ens the  right  of  recovery."  Espy  v.  First 
Nat.  Bank,  18  Wall.  604,  615,  21  L.  Ed.  947. 

95.  Recovery  from  payee  on  forged  in- 
dorsement.— If  a  bank,  upon  which  a  check 
is  drawn  payable  to  a  particular  person  or 
order,  pays  the  amount  of  the  check  to  one 
presenting  it  with  a  forged  indorsement 
of  the  payee's  name,  both  parties  sup- 
posing the  indorsement  to  be  genuine,  the 
right  of  action  of  the  bank  to  recover 
the  money  from  the  person  so  obtaining 
it  accrues  immediately  upon  the  payment 
of  the  money.  Leather  Mfgrs.  Nat.  Bank 
V.  Merchants'  Nat.  Bank,  128  U.  S.  26, 
34,  32    L.    Ed.   342. 

96.  Negligence  bars  right  to  recovery. 
— Espv  V.  First  Nat.  Bank,  18  Wall.  604, 
21  L.  Ed.  947. 
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replied  on  these  points,  but  not  further,  unless  the  inqury  is  directed  to  other 
special  points.^'' 

Limitation  of  Action. — The  riqht  accrues  at  the  date  of  the  payment,  and  is 
barred  by  the  lapse  of  the  prescribed  period  after  that  date.'*^ 

ccc.  Payment  to  Bearer. — If  the  indorsement  of  a  check  which  was  paid  by  the 
bdnk  to  the  bearer,  who  misappropriated  the  proceeds,  was  made  in  such  manner 
as  fairly  to  indicate  that  it  was  intended  to  be  in  blank,  the  loss  should  fall  on  the 
depositor  whose  negligence  caused  the  mistake,  although  he  claimed  the  indorse- 
ment was  for  deposit  only.^^ 

(d)  Certification  of  Checks. — Certification  that  a  check  is  good  is  equivalent  to 
acceptance,  and  implies  that  the  bank  has  set  aside  sufficient  funds  of  the  drawer 
to  pay  it,  and  that  it  will  be  paid  on  presentation. ^     Its  object  is  that  the  holder 


97.    Bank's  ahswer  that  check  is  good — 

Effect.— Espy  r.  First  Nat.  Bank,  18  Wall. 
604,   21    L.    Ed.    947. 

Unless  there  is  something  in  the  terms 
in  which  information  is  asked  that  points 
the  attention  of  the  hank  officer  beyond 
these  two  matters,  his  response  that  the 
check  is  good  will  be  limited  to  them, 
and  will  not  extend  to  the  genuineness  of 
the  filling-in  of  the  check  as  to  payee  or 
amount.  Espy  v.  First  Nat.  Bank,  18 
Wall.   604,   21    Ed.   947. 

Quffire,  would  the  indorsement  of  the 
word  "good,"  with  the  proper  officer's  in- 
itials, under  such  circumstances,  make  the 
bank  liable  beyond  the  genuineness  of  the 
signature  and  the  possession  of  funds  to 
meet  the  check  as  certified?  Espy  v.  First 
Nat.   Bank,   18  Wall.   604,  21   L.   Ed.  947. 

But  a  verbal  reply  that  a  check  is  good, 
given  for  the  information  of  the  party 
about  to  receive  it,  extends  only  to  mat- 
ters of  which  the  bank  had  knowledge, 
or  is  presumed  to  have  by  the  law,  un- 
less he  is  told  that  more  extended  in- 
formation is  expected  or  asked  for  as  to 
the  validity  of  the  check.  Espy  v.  First 
Nat.   Bank,   18   Wall.  604,  21  L.   Ed.  947. 

"Undoubtedly,  where  there  exists  a  sus- 
picion that  the  check  has  been  altered  in 
tl.e  amount,  or  in  the  name  of  the  payee, 
the  proper  party  to  be  inquired  of  is  the 
maker  of  the  check.  He  and  he  alone  has 
the  means  of  settling  that  question  con- 
clusively. The  bank,  as  a  general  rule, 
can  know  this  no  better  than  the  party 
to  whom  it  is  presented  for  negotiation. 
It  is  the  latter  who  first  parts  with  his 
money  or  property  on  the  faith  of  the 
check,  and  he  is  as  much  bound  to  dili- 
gent inquiry  on  that  question  as  the  bank. 
The  latter  is  held  by  the  law  to  know  the 
drawer's  signature  and  the  state  of  his 
account.  He  is  no  more  bound  to  know 
or  to  answer  beyond  these  two  matters 
than  the  party  who  presents  it  for  infor- 
mation." Espy  V.  First  Nat.  Dank,  18 
Wall.  604,   619,  21   L.  Ed.   947. 

"Where  the  object  is  to  use  the  indorse- 
ment to  put  the  check  in  circulation,  or 
raise  money  on  it,  or  use  it  as  money,  and 
this  object  is  known  to  the  certifying  bank, 
it  may  be  argued  with  some  force  that 
the  bank  should,  as  in  the  case  of  an  ac- 
ceptance  of   a    bill    of   exchaAge,    be    held 


responsible  for  the  validity  of  the  check 
as  it  came  from  the  hands  of  the  certify- 
in£?  bank.  Such  a  rule  would  seem  to  be 
just  when  checks  are  certified,  as  we  know 
they  often  are,  without  reference  to  the 
presence  of  funds  by  the  drawer,  and  when 
the  well  known  purpose  is  to  give  the 
drawer  a  credit  by  enabling  him  to  use  the 
check  as  money  by  putting  it  into  circula- 
tion. But  such  verbal  statement  as  was 
made  in  the  present  case  cannot  come 
within  that  principle.  There  was  no  de- 
sign or  intent  on  the  part  of  the  bank  to 
assume  a  responsibility  beyond  the  funds 
of  the  drawer  in  their  hands,  nor  to  enable 
the  payee  of  the  check  to  put  it  into  circu- 
lation." Espy  V.  First  Nat.  Bank,  18  Wall 
604,  621,  21  L.  Ed.  947.  Sec  ante.  "Duty 
to  Pay."  Ill,  B,  2,  b,  (2).  (c),  aa;  post, 
"Certification  of  Checks,"  III,  B.  2  b 
(2).  (d). 

98.  Accrual  and  limitation. — Leather 
Mfgrs.  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  128  U.  S.  26,  38,  32  L.  Ed.  342, 
And  see,  generally,  the  titles  ALTERA- 
TION OF  INSTRUMENTS,  vol  i  p 
261;  FORGERY  AND  COUNTER- 
FEITING;   PAYMENT. 

99.  Authority  for  payment  to  bearer. — 
Leather  Mfgrs.  Nat.  Bank  v.  Morgan  117 
U.  S.  96,  122,  29  L.  Ed.  811.  See  the  titles 
BILLS,  NOTES  AND  CHECKS;  PAY- 
MENT. 

1.  Certification  of  check — Meaning. — 
Merchants'  Nat.  Bank  7:  State  Nat  Rani" 
10  Wall.  604,  647,  19  L.  Ed.  lOOS;  Thomp- 
son V.  St.  Nicholas  Nat.  Bank,  146  U.  S 
240,  248,  36  L.    Ed.   956. 

It  usually  implies  that  the  certified 
check  has  passed  from  the  bank's  custody 
into  the  hands  of  some  other  party.  Pot- 
ter V.  United  States,  155  U.  S.  438,  444,  39 
L.  Ed.  214. 

By  the  law  merchant  of  this  country 
the  certificate  of  the  bank  that  a  check 
is  good  is  equivalent  to  acceptance.  It 
implies  that  the  check  is  drawn  upon  suf- 
ficient funds  in  the  hands  of  the  drawee, 
that  they  have  been  set  apart  for  its  satis- 
faction, and  that  they  shall  be  so  applied 
whenever  the  check  is  presented  for  pay- 
nient.  It  is  an  undertaking  that  the  check 
is  good  then  and  shall  continue  good,  and 
this  agreement  is  as  binding  on  the  bank 
as    its    notes    of    circulation,    a    certificate 
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mav  use  tlic  check  as  money. ^ 

Authority  to  Certify.— Tlic  autliority  of  a  bank  officer  to  certify  checks  may 
be  express  or  impHed.'^  The  cashier  is  the  officer  who  usually  certifies  checks. 
His  authority  to  certify,  where  the  drawer  has  the  funds  in  the  bank,  may  be  icn- 
plied  from  his  authority  to  receive  all  funds  and  enter  them  on  the  books,  and 
hence  may  be  said  to  be  inherent  in  the  office,-*  though  the  teller  may  be  authorize 


of  deposit  payable  to  the  order  of  the 
depositor,  or  any  other  obligation  it  can 
assume.  Merchants'  Nat.  Bank  v.  State 
Nat.  Bank.  10  Wall.  604,  647,  19  L.  Ed. 
1008. 

It  is  not  to  be  doubted,  that  it  is  within 
the  power  of  the  bank  to  render  itself 
liable  to  the  holder  and  payee  of  the  check. 
Ihis  it  may  do  by  a  formal  acceptance. 
First  Nat:  'Bank  v.  Whitman,  94  U.  S. 
343,  345,  24  L.  Ed.  229:  Merchants'  Nat. 
Bank  v.  State  Nat.  Bank,  10  Wall.  604, 
19  L.  Ed.  1008;  Espy  v.  First  Nat.  Bank, 
18  Wall.  604,  21  L.  Ed.  947.  See  ante, 
"Duty  to   Pay,"   III,   B,  2,  b,    (2),   (c),  aa. 

"A  bank  incurs  no  greater  risk  in  certi- 
fying a  check  than  in  giving  a  certificate 
of  deposit.  In  well-regulated  banks  the 
practice  is  at  once  to  charge  the  check 
to  the  account  of  the  drawer,  to  credit  it 
in  'a  certified  check  account,'  and  when  the 
check  is  paid  to  debit  that  account  with 
the  amount.  Nothing  can  be  simpler  or 
safer  than  this  process.  The  practice  of 
certifying  checks  has  grown  out  of  the 
business  needs  of  the  country.  They  en- 
able the  holder  to  keep  or  convey  the 
amount  specified  with  safety.  They  en- 
able persons  not  well  acquainted  to  deal 
promptly  with  each  other,  and  they  avoid 
the  delay  and  risks  of  receiving,  count- 
ing, and  passing  from  hand  to  hand  large 
sums  of  money."  Merchants'  Nat.  Bank 
V.  State  Nat.  Bank,  10  Wall.  604,  648,  19 
Iv.    Ed.    1008. 

Not  within  prohibition  against  circulat- 
ing "notes"  other  than  bank  bills. — The 
certifying  as  "good"  of  checks  given  in  the 
course  of  business  for  convenience,  is  not 
within  the  prohibition  of  the  23d  section 
of  the  National  Currency  Act  of  1864, 
which  forbids  the  rssue  of  post  notes  or 
"  ither  notes"  to  circulate  as  money,  other 
than  the  ordinary  bank  bills  authorized 
bv  the  act.  Merclinnts'  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  604,  19  L.  Ed. 
1008. 

2.  Purpose. — The  object  of  certifying  a 
check,  as  regards  both  parties,  is  to  en- 
able the  holder  to  use  it  as  money.  The 
transferee  takes  it  with  the  same  readi- 
ness and  sense  of  security  that  he  would 
take  the  notes  of  the  bank.  It  is  available 
also  to  him  for  aTl  the  purposes  of  money. 
Thus  it  continues  to  perform  its  impor- 
tant functions  until  in  the  course  of  busi- 
Tiess  it  gDCS  back  to  the  bank  for  redemp- 
tion and  is  extinguished  by  payment. 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.   604,  647,  648,   19   L.   Ed.   1008. 

3.  Authority     to     certify. — Merchants' 


Nat.  Bank  v.  State  Nat.  Bank,  10  Wall. 
604,  649,  19  L.  Ed.  1008;  rr^ffirmed  in 
United  States  v.  State  Nat.  Bank,  96  U.  S. 
30,    34,   24    L.    Ed.    647. 

4.  Cashier's  authority. — It  is  the  cash- 
ier's duty  to  r  <i  eive  all  the  funds  which 
come  into  the  oank,  and  to  enter  them 
upon  its  books.  The  authority  to  receive 
implies  and  carries  with  it  authority  to 
give  certificates  of  deposit  and  other 
proper  vouchers.  Where  the  money  is  in 
the  bank  he  has  the  same  authority  to 
certify  a  check  to  be  good,  charge  the 
amount  to  the  drawer,  appropriate  it  to 
the  payment  of  the  check,  and  make  the 
proper  entry  on  the  books  of  the  bank. 
This  he  is  authorized  to  do  virtute  officii. 
The  power  is  inherent  in  the  office.  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank,  10 
Wall.  604.  649,  19  L.  Ed.  1008,  reaffirmed  in 
United  States  v.  State  Nat.  Bank,  96  U.  S. 
30,    34,    24    L.     Ed.     647. 

And  those  dealing  with  a  bank  in  good 
faith  have  the  right  to  presume  integrity 
on  the  part  of  its  officers,  when  acting 
within  the  apparent  sphere  of  their  duties, 
and  the  bank  is  bound  accordingly.  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank,  10 
Wall.  604,  650,  19  L.  Ed,  1008,  reaffirmed  in 
United  States  v.  State  Nat.  Bank,  96  U. 
S.   30,    34,   24   L.    Ed.    647. 

So,  if  a  cashier  is  shown  to  have  fre- 
quently pledged  in  writing  the  credit  of 
his  bank  for  large  amounts  in  the  usual 
course  of  business,  with  the  knowledge 
of  the  bank — borrowing  and  lending  its 
money,  and  buying  and  selling  exchange 
— doing  all  this  usually  by  cashier's  checks, 
though  sometimes  by  certificates  of  de- 
posit and  sometimes  by  memoranda,  the 
transactions  being  uniformly  made  on  faith 
of  the  implied  powers  of  the  cashier,  with- 
out inquiry  as  to  special  authorization, 
and  such  is  shown  to  be  the  usage  of 
other  banks  as  above  stated,  it  is  evidence 
from  which  a  jury  may  infer  that  such 
cashier  is  authorized  to  pledge  the  bank's 
credit  by  certifying  a  check  to  be  "good;" 
this  last  method  being,  one  not  distinct  in 
its  nature  from  the  others  named,  but 
similar  to  them,  and  involving  in  form 
and  sul)stance  th*.  same  obligation  and 
consequence  to  the  bank.  Merchants'  Nat. 
Bank  7'.  State  Nat.  Bank,  10  Wall.  604, 
19  L.  Ed.  1008,  reaffirmed  in  United  States 
r.  State  Nat.  Bank,  96  U.  S.  30,  34,  24  L. 
Ed.   647. 

These  principles  hold  even  though  it  is 
not  shown  that  any  cashier  of  anj'  bank 
in  the  particular  place  where  the  transac- 
tion   which    was    the    subject    of    the    suit 
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to  certify  also.^ 

r'lode  of  Certification. — A  check  may  be  certified  by  a  bank  by  writing  upon 
it  the  word  "good,"  or  any  similar  words  which  indicate  a  statement  bv  it  that 
the  drawer  lias  funds  in  a  bank  applicable  to  the  payment  of  the  check,  and  that 
it  will  so  apply  to  them." 

Effect  of  Certification. — Certification  of  a  check,  procured  by  the  holder, 
discharges  the  drawer  from  liability  thereon.'^  And  upon  certification  of  a  check, 
the  bank  stands  to  the  holder  in  the  position  of  a  drawer  and  acceptor  of  a  bill 
of  exchange.^ 

Illegal  Certification  by  National  Ba^ks. — Congress,  by  the  act  of  ?^Iarch 
3,  1869,  only  intended  to  impose,  as  penalty  for  over  certification  of  checks  by 
national  banks  a  forfeiture  of  the  franchise  of  the  bank  and  a  punishment  of 
the  delinquent  officer,  and  did  not  intend  to  invalidate  commercial  transactions 
connected  with  forbidden  certification.^ 


arose,  ever  certified  a  check  to  be  good. 
Merchants'  Nat.  Bank  v.  vState  Nat.  Bank, 
10   Wall.   604.    19   L.    Ed.    1008. 

Dissenting  opinions. — "If  a  bank  may  be 
held  liable  in  any  case  upon  a  certificate 
of  their  cashier  that  a  check  is  good  when 
they  have  no  funds  of  the  drawer,  it  is 
not  because  the  cashier  is  deemed  au- 
thorized to  make  such  a  certificate,  but 
because  the  bank  is  bound  by  his  rep- 
resentation, notwithstanding  it  is  false  and 
unauthorized."  (Dissenting       opinion.) 

Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
10   Wall.   604,   67.3,   19  L.   Ed.   1008. 

"Repeated  decisions  of  this  court  have 
determined  the  question  that  the  power 
to  certify  the  checks  of  third  persons  in 
behalf  of  the  corporation  is  not  inherent 
in  the  office  of  the  cashier  of  a  bank,  and 
also  that  the  exercise  of  such  a  power  is 
not  within  the  scone  of  his  usual  and 
ordinary  duties."  (Dissenting  opinion.) 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
10   Wall.   G04,   672,    19   L.    Ed.    1008. 

"Much  vacillation  is  exhibited  in  the 
decisions  of  the  New  York  courts  upon 
this  subject,  but  they  agree  at  present 
that  the  certificate  of  the  cashier  or  teller, 
as  the  case  may  be,  if  regular  in  form, 
and  unattended  with  any  special  circum- 
stances, amounts  to  a  representation  that 
the  drawer  of  the  check  has  funds  in  the 
bank^  to  meet  the  same,  and  that  the 
certificate  unexplained  binds  the  bank 
whether  accurate  or  erroneous,  but  that  no 
such  consequences  will  follow  if  there  is 
anything  on  the  face  of  the  instrument 
to  show  the  contrary,  or  if  the  payee  or 
holder  knew  that  the  authority  of  the 
cashier  to  make  the  certificate  depended 
upon  the  existence  of  funds  in  the  bank 
to  niicet  the  liability,  and  that  the  bank 
had  none  such  at  the  time,  and  that  the 
payee  or  party  presenting  the  check 
knew  that  fact."  (Dissenting  opinion.) 
Merchants'  Nat.  rJank  v.  State  Nat.  Bank, 
10   Wall.   604,   673,   S74,   19    L.    Ed.    1008. 

5.  "A  teller  may  be  clothed  with  the 
power  to  certify  checks,  but  this  in  itself 
would  not  affect  the  right  of  the  cashier 
to  do  the  same  thing.  The  directors  r.-<.Ty 
limit  his  authority  as  they  deem  proper, 
but  this  would  not  affect  those  to  whom 


the  limitation  was  unknown."  Merchants' 
Nat.  Bank  v.  State  Nat.  Bafik,  10  Wall. 
604,    6.50,    19    L.    Ed.    1008. 

6.  Mode  of  certifying  checks. — First 
Nat.  Bank  v.  Whitman,  94  U.  S.  343,  345, 
24   L.  ^d.   229. 

"Quaere,  whether  a  verbal  statement  by 
the  proper  officer  to  certify  checks  that 
the  one  presented  is  good,  is,  or  is  not, 
the  equivalent  of  a  written  certification 
of  the  check  in  the  usual  manner."  Espy 
V.  First  Nat.  Bank,  18  Wall.  604,  617,  21  L. 
Ed.     947. 

Answer  to  question  as  to  "goodness"  of 
check  as  certification.-  -See  ante,  "J-'crttd 
Clieck  or  Indorsemciit,"  III,  B,  2,  b,  (2), 
(c),  bb.   bbb. 

Internal  revenue  tax. — A  stamp,  such  as 
the  Internal  Revenue  Act  requires,  for  the 
acceptance  of  a  draft,  is  not  required  on 
the  marking  of  a  check  "good;"  "certified 
checks"  being  taxed  specifically  in  an- 
other way.  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  604,  19  L.  Ed. 
1008. 

7.  On  liability  of  drawer. — First  N-it. 
Bank  z'.  Whitman,  94  U.  S.  343,  345,  24 
L.  Ed.  229. 

8.  Liability  of  bank. — First  Nat.  Bank 
V.  Whitman,  94  U.  S.  343,  345,  24  L.  Ed. 
229;  Merchants'  Nat.  Bank  v.  Stsi.  Nat. 
Bank,  10  Wall.  604,  19  L.  Ed.  1008;  Espy 
V.  First  Nat.  Bank,  18  Wall.  604,  21  L. 
Ed.    947. 

Where  a  check  is  certified  for  the  pur- 
pose (known  to  the  bank)  of  giving  it 
credit  for  negotiation  or  circulation,  to 
be  used  as  mnnej',  and  it  is  so  passed  into 
the  hands  of  third  persons,  the  bank  would 
be  bound,  though  the  case  might  be  other- 
wise when  it  was  only  certified  to  give  the 
party  presenting  it  assurance  that  it  was 
good  for  his  own  satisfaction  in  taking 
it.  EsDv  7'.  First  Nat.  Bank,  18  Wall.  604, 
21    L.   Ed.  947. 

Criminal  liability  for  wrongful  certifi- 
cation.— See  post,  "Over-Certification  of 
Checks."   IV.    B.  2.  b.   (.5). 

9.  Effect  of  illegal  certification  by  na- 
tional bank  on  transaction  between  par- 
ties.— Thompson  v.  St.  Nicholas  Nat. 
Bank,    146   U.   S.   240,   36   L.    Ed.   956. 

"The    statute    does    not    declare    void    a 


38 


BANKS  AND  BAXKIXG. 


(e)  Check  as  Payment. — In  ordinary  transactions,  a  check  on  a  specie-paying 
bank,  payable  on  demand,  is  payment.  And,  if  the  holder  of  the  check  present  it 
to  the  bank,  and  direct  the  amount  to  be  placed  to  his  credit  as  a  deposit,  and  the 
bank  should  fail,  the  loss  would  be  the  depositor's.  The  deposit  was  at  his  option 
and  for  his  benefit.^*' 

(3)  Application  of  Deposit  to  Debts  Due  Bank. — Ordinarily  the  banker's  lien 
attaches  in  favor  of  the  bank  upon  the  securities  and  moneys  of  the  customer 
deposited  in  the  usual  course  of  business,  for  advances  which  are  supposed  to  be 
made  upon  their  credit.  It  attaches  to  such  securities  and  funds,  not  only  against 
the  depositor,  but  against  the  unknown  equities  of  all  others  in  interest,  unless 
modified  or  waived  by  some  agreement,  express  or  implied,  or  by  conduct  incon- 
sistent with  its  assertion.  But  it  cannot  be  permitted  to  prevail  against  the  equity 
of  the  beneficial  owner,  of  which  the  bank  has  notice,  either  actual  or  construc- 
tive.ii 


contract  to  secure  a  debt  arising  on  the 
certifications  which  it  prohibits.  In  ad- 
dition to  that,  the  statute  expressly  pro- 
vides that  a  check  certified  by  a  duly-au- 
thorized officer  of  the  bank,  when  the 
customer  has  not  on  deposit  an  ^mount 
of  money  equal  to  the  amount  specified 
in  the  check  certified,  shall  nevertheless  be 
a  frood  and  valid  obligation  against  the 
bank:  and  there  is  nothing  in  the  statute 
which,  expressly  or  by  implication,  pro- 
hibits the  bank  from  taking  security  for 
the  protection  of  its  stockholders  against 
the  debt  thus  created.  There  is  no  pro- 
hibition against  a  contract  by  the  bank 
for  security  for  a  debt  which  the  statute 
contemplates  as  likely  to  come  into  exist- 
ence, although  the  unlawful  act  of  the 
officer  of  the  bank  in  certifying  may  aid 
in  creating  the  debt.  In  order  to  adjudge 
a  contract  unlawful,  as  prohibited  by  a 
statute,  the  prohibition  must  be  found  in 
the  statute.  The  subjection  of  the  bank 
to  the  penalty  prescribed  by  the  statute 
for  its  violation  cannot  operate  to  de- 
stroy the  security  for  the  debt  created  by 
the  forbidden  certification."  Thomnson  v. 
St.  Nicholas  Nat.  Bank,  146  U.  S.  24G, 
250,  36  L.  Ed.  956.  See  Union  Nat.  Bank 
z/.  Matthews,  98  U.  S.  621,  25  L.  Ed.  188; 
National  Rank  <■.  Whitnev.  103  U.  S.  99, 
26  L.  Ed.  443;  First  Nat.  Bank  v.  Stewart. 
107   U.    S.    676,   27    L.    Ed.    592. 

The  subsequent  enactment,  on  July  12, 
1882,  of  §  13  of  the  act  of  that  date,  c. 
288,  22  Stat.  166,  making  it  a  criminal 
ofTense  in  an  officer,  clerk  or  agent  of  a 
national  bank  to  violate  the  provisions  of 
the  act  of  March  3,  1869,  shows  that  con- 
gress only  intended  to  impose,  as  penalties 
for  over-certifying  checks,  a  forfeiture  of 
the  franchises  of  the  bank  and  a  punish- 
ment of  the  delinquent  officer  or  clerk, 
and  did  not  intend  to  invalidate  com- 
mercial transactions  connected  with  for- 
bidden certificates.  Thompson  v.  St.  Nich- 
olas Nat.  Bank,  146  U.  S.  240,  250,  36  L. 
Ed.    956. 

Example. — Where  brokers  pledged  with 
a  national  bank  negotiable  bonds  on  de- 
posit with  him  as  margins,  as  collateral 
security  for  repayment  of  any  indebted- 
ness which  might  exist  to  the  bank  at  any 


time  from  them,  and  the  bank  afterwards 
paid  and  advanced  money  on  the  faith  of 
the  bonds  and  also  certified  checks  for 
the  brokers  on  the  like  faith  when  they 
had  no  money  on  deposit  with  the  bank 
to  their  credit,  this  unlawful  certification 
affected  neither  the  validity  of  the  checks 
nor  the  pledge,  and  the  title  of  the  bank  to 
the  bonds  was  good.  Thompson  v.  St. 
JSHcholas  Nat.  Bank,  146  U.  S.  240,  36  L. 
Ed.    956. 

It  was  entirely  legal  for  the  bank  to 
contract  to  pay  the  brokers  checks,  and 
it  did  not  affect  the  legality  of  that  trans- 
action that  the  bank  also  represented  to 
third  parties  that  it  had  made  such  an 
agreement  and  would  pay  such  checks. 
I'hompson  i'.  St.  Ni<:holas  Nat.  Bank,  146 
U.    S.    240,    248,    36    L.    Ed.    956. 

By  the  deposit  of  the  bonds,  the  brokers 
secured  the  promise  of  the  bank  to  pro- 
tect their  checks  of  a  certain  day  for  a 
specified  amount;  the  certification  of  the 
checks  was  entirely  aside  from  the  agree- 
ment between  them,  and  was  a  contract 
between  the  defendant  and  the  anticipated 
holders  of  the  checks;  the  brokers  had 
received  the  consideration  of  their  pledge, 
when  the  bank  agreed  with  them  to  honor 
their  checks,  and  that  would  have  been 
equally  effectual,  between  the  parties,  with- 
out any  certification;  the  certification  was 
simply  a  promise  to  such  persons  as 
might  receive  the  checks  that  they  should 
be  paid  on  presentation  to  the  defendant, 
in  accordance  with  its  previous  agreement 
with  the  brokers  and  the  legal  effect  of 
the  agreement  was  that  the  bank  should 
loan  a  certain  amount  to  them,  and  would 
pay  it  out  on  their  checks  to  the  persons 
holding  such  checks.  Thompson  v.  St. 
Nicholas  Nat.  Bank,  146  U.  S.  240,  248, 
36   L.   Ed.   956. 

10.  Check  ordinarily  equivalent  to  pay- 
ment.— Downey  v.  Hicks,  14  How.  240, 
249,  14  L.  Ed.  404.  See  the  titles  ASSIGN- 
MENTS,  vol.   2.   p.   549;   PAYMENT. 

11.  Bank's  lien  on  deposits. — Central 
Nat.  Bank  v.  Connecticut  Mut.  Life  Ins. 
Co.,  104  U.  S.  54,  71.  26  L.  Ed.  693; 
Reynes  v.  Dumont,  130  U.  S.  354,  391,  32 
L.    Ed.    934. 

Where  an  account  was  opened  and  kept 
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c.  Special  Deposits  and  Depositaries. — Deposits  may  be  made  under  circum- 
stances where  the  legal  conclusion  would  be  that  the  title  to  the  thing  deposited 
remained  with  the  depositor,  and  in  that  case  the  bank  becomes  the  bailee  of  the 
depositor,  and  the  latter  might  rightfully  demand  the  identical  money  deposited 
as  his  property,^-  but  to  secure  this  result,  the  direction  to  the  bank  must  be 
plain. ^^  And  while  bonds  on  special  deposit  with  a  bank  ordinarily  constitute  a 
gratuitous  bailment,  such  deposit  may,  by  becoming  a  security  for  loans,  become  a 
bailment  for  the  mutual  benefit  of  both  parties.^-* 

Banker's  Lien. — A  general  lien  for  balance  of  accounts,  upon  special  deposits, 
may  arise  in  favor  of  a  bank  or  banker  out  of  contract  expressed,  or  implied  in  the 
usage  of  business,  in  absence  of  evidence  of  contrary  intention.  But  it  does  not  arise 
as  of  course,  and  is  not  favored.'^     But  the  specific  pledge  of  the  deposit  for  a 


by  depositor  in  his  name  as  general  agent, 
with  all  the  presumptions  properly  arising 
upon  it,  and  other  facts  proven  on  the 
hearing  justify  and  require  the  conclusion 
that  the  bank  had  full  knowledge  of  the 
sources  of  the  deposits  made  in  this  ac- 
count, and  of  depositor's  duty  to  remit 
and  account  for  them  as  agent,  it  is  con- 
sequently chargeable  with  notice  of  the 
equities  of  the  principal.  Central  Nat. 
Bank  v.  Connecticut  Mut.  Life  Ins.  Co., 
104  U.  S.  54,  71,  26  L.  Ed.  693;  Central 
Nat.  Bank  v.  Royal  Ins.  Co.,  103  U.  S. 
783,    786,    26    L.    Ed.    4.59. 

Where  a  note  was  given  by  one  bank  to 
another  to  secure  and  protect  a  credit  with 
the  latter  bank  to  the  former,  there  is  a 
perfect  defense,  as  between  the  parties,  to 
a  suit  on  the  note,  to  the  extent  of  the 
sum  standing  to  the  maker's  credit  with 
the  payee,  and  on  payment  of  the  differ- 
ence the  former  is  entitled  to  the  surren- 
der of  the  note.  Central  Trust  Co.  v. 
First  Nat.  Bank,  101  U.  S.  68,  25  L.  Ed. 
876. 

As  to  deposit  of  trust  funds,  see  ante, 
"Relation  between  Bank  and  Depositor," 
III,    B.   2,    b,    (1). 

Application  of  soecial  deposits. — See 
post,  "Special  Deposits  and  Depositaries," 
in.  B,  2.  c. 

12.  Nature  and  legal  effect. — Thompson 
V.  Riggs,  5  Wall.  60:!,  67S,  ]8  L.  Ed.  704; 
Marine  Bank  v.  P'ulton  County  Rank,  2 
Wall.  252,  256,  17  L.  Ed.  785;  Bank  v. 
Wister,  2  Pet.  318,  325,  7  L.  Ed.  437; 
Scammon  7'.  Kimball,  92  U.  S.  362,  369, 
23  L.  Ed.  483;  State  Nat.  Bank  7-.  Dodge, 
124    U.    S.    333,   346,    31    L.    Ed.    458. 

13.  Direction  to  bank  must  be  plain. 
—State  Nat.  Bank  z>.  Dodge,  124  U.  S. 
333,    346.    31    L.    Ed.    458. 

A  mark  on  a  deposit  ticket,  if  intended 
to  require  a  particular  deposit  to  be  kept 
separate  from  all  other  deposits  placed 
to  the  credit  of  the  same  depositor,  must 
be  in  the  shape  of  a  plain  direction,  if 
such  a  duty  is  to  be  imnosed  on  the 
bank.  State  Nat.  Bank  7'.  Dodge,  124  U. 
S.   333,   346.    31    L.    Ed.   458. 

14.  As  bailment  for  mutual  benefit. — 
Where  the  owners  of  bonds  on  special 
deposit,  subsequently  to  their  deposit,  had 
repeatedly  asked  for  a  discount  of  their 
notes  by  the  defendants,  offering  the  latter 


the  bonds  deposited  with  them  as  col- 
lateral, and  such  discounts  were  made, 
and  when  the  notes  thus  secured  were 
paid,  and  the  bank  called  upon  the  owners 
to  know  what  they  should  do  with  the 
bonds,  they  were  informed  that  they  were 
to  hold  them  for  the  plaintiffs'  use  as  pre- 
viously, the  plaintiffs  having  already 
written  to  the  defendants  that  they 
desired  to  keep  the  bonds  for  an 
emergency,  and  also  that  they  wished 
at  times  to  overdraw  their  account, 
and  that  they  would  consider  the  bonds 
as  security  for  such  overdrafts:  from 
these  facts  the  court  was  of  opinion  that 
the  bonds  were  held  by  the  defendants 
as  collateral  to  meet  any  sums  which  the 
plaintiffs  might  overdraw:  and  it  became 
a  bailment  for  mutual  benefit.  Preston  v. 
Prather,  137  U.  S.  604,  612,  34  L.  Ed.  7S8. 
And  see  the  title  BAILMENTS,  vol  2 
p.    792. 

15.  Banker's  lien  on  special  deposits. — 
Reynes  :'.  Dumont,  130  U.  S.  354  390  32 
L.    Ed.    934. 

"Undoubtedly  while  'a  general  lien  for 
a  balance  of  accounts  is  founded  on  cus- 
tom, and  is  not  favored,  and  it  requires 
strong  evidence  of  a  settled  and  uniform 
usage,  or  of  a  particular  mode  of  dealing 
between  the  parties,  to  establish  it.'  and 
'general  liens  are  looked  at  with  jealousy, 
because  they  encroach  upon  the  common 
law,  and  disturb  the  equal  distribution 
of  the  debtor's  estate  among  his  creditors,' 
(2  Kent  Com.  636^,  yet  a  general  lien 
does  arise  in  favor  of  a  bank  or  banker  out 
of  contract  expressed,  or  implied  from  the 
usage  of-  the  business,  in  the  absence  of 
anything  to  show  a  contrarv  intention. 
It  does  not  arise  upon  securities  acciden- 
tally in  the  possession  of  the  bank,  or  not 
in  its  possession  in  the  course  of  its  busi- 
ness as  such,  nor  where  the  securities  are 
in  its  hands  under  circumstances,  or  where 
there  is  a  particular  mode  of  dealing,  in- 
consistent with  such  general  lien."  Reynes 
7'.  Dumont.  130  U.  S.  354.  390.  32  L.  Ed. 
934.  See  last  clause  quoted  with  approval 
in  Yardlev  7'.  Philler.  167  U.  S.  344,  359, 
42  L.  Ed.  192. 

"A  banker's  lien,  said  Mr.  Justice  Mat- 
thews, speaking  for  the  court  in  Central 
Nat.  Bari-  7-.  Connecticut  "^^-t.  Life  Ins 
Co.,  104  U.  S.  54,  71,  26   L.   Ed.  693,  'ordi- 
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certain  sum  is  inconsistent  with  a  general  lien.^*^ 


narily  attaches  in  favor  of  the  bank  upon 
the  securities  and  moneys  of  the  customer 
deposited  in  the  usual  course  of  business, 
for  advances  which  are  supposed  to  be 
made  upon  their  credit.  It  attaches  to 
such  securities  and  funds,  not  only  against 
the  depositor,  but  against  the  unknown 
equities  of  all  others  in  interest,  unless 
modified  or  waived  by  some  agreement, 
express  or  implied,  or  by  conduct  incon- 
sistent with  its  assertion."  "  Rcyncs  v. 
Dumont.  130  U.  S.  354,  391,  32  L.  Ed.  934. 

"In  Bank  of  Metropolis  v.  New  England 
Bank,  1  How.  234,  239,  11  L.  Ed.  11.5, 
Mr.  Chief  Justice  Taney,  in  delivering  the 
opinion,  referring  to  the  general  principle 
that  a  banker  who  has  advanced  money 
to  another  has  a  lien  on  all  paper  securi- 
ties in  his  hands  for  the  amount  of  his 
general  balance,  says:  'We  do  not  per- 
ceive an}'  difference  in  principle  between 
an  advance  of  money  and  a  balance  suf- 
fered to  remain  upon  the  faith  of  these 
mutual  dealings.  In  the  one  case  as  well 
as  the  other,  credit  is  given  upon  the 
paper  deposited  or  expected  to  be  trans- 
mitted in  the  usual  course  of  transactions 
between  the  parties.'  "  Reimes  v.  Dumont, 
130  U.   S.   3.")4,  392,  32   L.   Ed.  934. 

16.  Specific  pledge  excludes  general 
lien. — "In  Duncan  t'.  Brennan,  83  N.  Y. 
487,  4^1,  the  language  of  the  court  is: 
'The  general  lien  which  bankers  hold  upon 
bills,  notes,  and  other  securities  deposited 
with  them  for  a  balance  due  on  general 
account,  cannot,  we  think,  exist  where 
the  pledge  of  property  is  for  a  specific 
sum  and  not  a  general  pledge.'  "  Reyncs 
V.  Dumont,  130  U.  S.  3,34,  392,  32  L.  Ed. 
934. 

The  facts  in  Bicbinger  v.  Continental 
Bank,  99  U.  S.  143,  25  L.  Ed.  271,  were 
that  a  customer  of  a  bank  had  deposited 
with  it,  as  collateral  security  for  his  cur- 
rent indebtedness  on  discounts,  a  note 
secured  by  mortgage,  which  he  withdrew 
for  foreclosure,  at  the  sale  under  which 
he  purchased  the  property,  and  left  the 
deed  he  received  with  the  bank  at  its  re- 
quest. His  indebtedness  to  the  bank  was 
then  fully  paid,  but  after  a  temporary  sus- 
pension of  his  dealings  he  again  incurred 
debts  to  it.  It  was  held  that  as  it  did  not 
appear  that  money  was  loaned  or  debt 
created  on  the  faith  of  possession  of  the 
deed,  the  bank  could  not  claim  against  the 
debtor's  assignee  an  equitable  mortgage 
by  the  deposit  of  the  conveyance.  Tliere 
are  instances  of  an  express  pledge  of  se- 
curities for  a  specific  loan,  where  the 
surplus  realized  from  them  has  been  di- 
rected to  be  applied  to  satisfy  a  general 
debt,  but  there  is  no  pretense  in  the  case 
at  bar  of  any  ground  for  the  application 
of  the  principle  of  tacking.  Reynes  7'. 
Dumont,  130  U.  S.  354,  392,  393,  32  L.  Ed. 
9.34.  See.  generally,  the  titles  LIENS; 
PLEDGE  AND  COLLATERAL  SE- 
CURITY. 


Application  of  rule  to  facts. — S.,  a  New 

York  l),inkin,g  house,  the  correspondents 
of  a  New  Orleans  national  bank  and  also 
a  banking  firm  there  of  which  C,  the 
president  of  the  bank,  was  senior  member, 
failed,  and  its  trustee  in  bankruptcy 
claimed  a  banker's  lien  upon  bonds  placed 
with  it  by  C.  &  Son,  their  apparent  owners. 
for  the  balance  of  account  due  S.  by  C.  & 
Son,  as  well  as  a  lien  by  agreement  for 
an  unsecured  balance  due  by  the  New 
Orleans  bank  to  the  extent  of  $100,000. 
Both  the  New  Orleans  bank  and  C.  &  Son 
had  failed.  The  written  authority  relied 
on  was  in  no  respect  different  from  the 
understanding  in  the  beginning,  as  shown 
by  the  letter  of  1871,  that  the  drafts  to 
be  drawn  by  the  bank  on  S.  were  "to  rep- 
resent exchange  bought  and  paid  for," 
and  the  bonds  were  to  be  held  under  the 
letters  of  February,  1873,  as  collateral  to 
advances  by  S.  before  remittances  of  the 
exchange.  "Exchange  bought  and  paid 
for"  meant  bills  drawn  against  shipments, 
and  purchased  by  advances  made  to  the 
shippers  upon  the  strength  of  documents 
to  be  furnished  by  them  with  the  bills, 
to  repaj'  the  advances  so  made. 
It  was  to  enable  the  bank  to 
make  such  advances  in  New  Orleans  that 
S.,  on  its  part,  advanced  to  the  bank,  and, 
to  assist  the  bank,  C.  &  Son  were  willing 
to  and  did  pledge  the  bonds  as  collateral, 
to  a  maximum  of  $100,000.  The  under- 
standing was  that  the  bonds  should  be 
held  as  collateral  while  S.  was  uncovered, 
that  is  to  say,  not  covered  by  the  remit- 
tance of  exchange  purchased,  the  bonds 
thus  being  used  to  bridge  the  interA^al  be- 
tween making  the  advances. and  the  re- 
ceipt of  the  drafts  with  bills  of  lading  at- 
tached by  S.  They  were  not  pledged  for 
a  general  balance,  nor  was  there  a  banker's 
lien  for  the  indebtedness  of  C.  &  Son. 
Reynes  v.  Dumont,  130  U.  S.  354,  383,  32 
L.   Ed.  934. 

The  parties  were  dealing  in  exchange 
to  their  mutual  profit,  and  all  that  S.  stipu- 
lated for,  and  all  that  C.  &  Son  agreed 
to,  was  that  the  bonds  should  be  held  as 
security  while  the  merchandise  was  being 
purchased  and  shipped,  and  drafts  against 
the  shipments  transmitted  to  S.  &  Sons  in 
liquidation  of  their  advances.  Reynes  v. 
Dumont,  130  U.  S.  354,  383,  384,  32  L. 
Ed.    934. 

But  for  a  resolution  purporting  to  have 
been  passed  by  the  directors  of  the  bank- 
on  the  verge  of  bankruptcy,  there  would 
be  al)solutely  no  evidence  in  this  record 
that  the  bonds  were  to  be  or  had  ever 
been  held  as  security  for  drafts  by  the 
bank  directly.  These  bonds  did  not  belong 
to  the  bank.  They  were  largely  owned  by 
a  third  party.  The}'  had  never  been  used 
except  upon  a  direct  order  from  C.  &  Son. 
A  distinct  agreement  with  the  latter  that 
they  should  be  held  for  the  debts  of  the 
bank  must  be  shown  in  order  to  the  main- 
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Obligation  of  Bank  as  to  Safe -Keeping. — A  bank  or  banker  receiving  de- 
posits of  valuables,  must  exercise  ordinary  care  in  keeping  them  safely,  and  is 
liable  for  loss  resulting  from  gross  negligence  ;i'  but  the  mere  fact  of  loss  by 
robbery  is  not  evidence  of  negligence.^^  Fit  men,  both  in  ability  and  integrity, 
for  the  discharge  of  their  duties,  must  be  employed,  and  employees  must  be 
removed  whenever  found  wanting  in  either  of  these  particulars. ^^     But  where  the 


tenance  of  a  lien  upon  them.  This  resolu- 
tion, attempting  to  prefer  one  of  the  bank's 
officers,  cannot  bind  third  parties.  Rejmes 
V.  Dumont,  130  U.  S.  354.  386,  32  L.  Ed. 
934. 

The  bonds,  being  in  effect  all  pledged 
to  guarantee  the  remittance  by  the  bank 
of  exchange  purchased,  could  not  be  held 
by  implication  as  security  for  the  indebt- 
edness of  C.  &  Son  on  a  balance  of  ac- 
count. The  specific  pledge  withdrew  them 
from  the  operation  of  the  alleged  banker's 
lien,  for  it  was  inconsistent  with  the  pre- 
sumed intention  of  the  parties.  And.  apply- 
ing the  principles  upon  which  such  a  lien 
rests,  it  is  doubtful  whether  it  ever  existed 
in  favor  of  S.  Revnes  v.  Dumont,  130  U. 
S.  354,  390,  32  L.  Ed.  934. 

If  there  is  a  presumotion,  as  between 
customer  and  banker,  that  the  securities 
or  property  of  the  customer,  found  in 
the  possession  of  the  banker,  have  been 
left  with  him  to  secure  him  generally 
against  loss,  this  is  not  an  irrebuttable 
presumption,  and  each  case  stands  upon 
its  own  circumstances.  And,  since  S.  did 
not  claim  at  the  time  of  the  failure  that 
it  had  a  general  lien,  but  simply  that  it 
held  the  bonds  by  "written  authority,"  as 
collateral  security  against  the  bank  of  New 
Orleans,  there  can  be  no  other  conclusion 
than  that  S.  is  not  entitled  to  maintain  a 
banker's  lien  against  the  bonds,  for  the 
ultimate  debit  balance  of  C.  &  Son.  Reynes 
V.  Dumont,  130  U.  S.  354,  394.  32  L. 
Ed.  934.  And  see  ante,  "Application  of 
Deposit  to  Debts  Due  Bank,"  III,  B,  2, 
b,  (3). 

Equity  jurisdiction. — The  objection  can- 
not be  sustained  that  there  was  an  absence 
of  jurisdiction  in  equity  of  a  bill  to  re- 
cover the  securities  upon  which  the  lien 
was  claimed,  from  the  party  claiming  the 
lien,  because  of  the  adequacy  of  the  remedy 
at  law.  S.  had  collected  many  thousands 
of  dollars  on  coupons  cut  from  the  bonds 
after  the  failure  of  the  bank  and  C.  &  Son, 
and  l)cfnre  their  own  failure.  F.  the  as- 
signee, had  made  similar  collections.  F. 
claimed  to  hold  the  moneys  and  the  bonds 
to  secure  a  balance  of  account  due  to 
S.  from  the  C.  &  Son,  and  also  as  collat- 
eral to  the  indebtedness  of  the  New  Or- 
leans Bnnk.  D.  claimed  a  large  part  of 
the  bonds  as  against  the  general  creditors 
ot  the  C.  &  vSon  and  as  against  S.  and  C.  's 
general  creditors  claimed  the  residuum.  As 
to  the  amount  due  to  F.,  controversy  over 
some  thousands  of  pounds  in  the  Union 
Bank  of  London  was  involved.  An  ac- 
counting was  necessary  between  the  par- 
ties,   and    a    multiplicity   of    suits    was    in- 


evitable, unless  the  determination  of  the 
conflicting  rights  set  up  could  be  arrived 
at  in  a  proceeding  in  equity.  And,  in  ad- 
dition to  these  considerations,  the  raising 
of  this  objection,  for  the  first  time,  at  this 
stage  of  the  cause,  ought  not  to  be  re- 
garded with  favor.  Reynes  v.  Dumont, 
130   U.    S.    354,    394,    395,   32    L.    Ed.    934. 

17.  Care  required  and  what  constitutes 
negligence. — Preston  z'.  Prather,  137  U.  S. 
604,  610,  34  L.  Ed.  788.  See  First  Nat. 
Bank  v.  Graham,  100  U.  S.  699,  704,  25 
L.  Ed.  750;  Wylie  v.  Northampton  Nat. 
Bank,  119  U.  S.  361,  370,  30  L.  Ed.  455; 
Manhattan  Bank  v.  Walker,  130  U.  S.  267, 
277,   32   L.    Ed.   959. 

In  the  case  of  bankers  and  banking  in- 
stitutions, having  special  arrangements,  by 
vaults  and  other  guards,  to  protect  prop- 
erty in  their  custody,  persons  depositing 
valuable  articles  with  them  except  that 
such  measures  will  be  taken  as  will  or- 
dinarily secure  the  property  from  burglars 
outside  and  from  thieves  within,  and  that 
whenever  ground  for  suspicion  arises  an 
examination  will  be  made  by  them  to  see 
that  it  has  not  been  abstracted  or  tam- 
pered with;  an  omission  of  such  measures 
would  in  most  cases  be  deemed  culpable 
negligence,  so  gross  as  to  amount  to  a 
breach  of  good  faith,  and  constitute  a  fraud 
upon  the  depositor.  Preston  v.  Prather, 
137  U.  S.  604,  610,  34  L.  Ed.  7S8.  See  First 
Nat.  Bank  z\  Graham.  100  U.  S.  699,  704, 
25  L.  Ed.  750;  Wylie  z:  Northampton  Nat. 
Bank,    119    U.    S.    361,    370,    30    L.    Ed.    455. 

"It  is  now  well  settled  that  if  a  bank  be 
accustomed  to  take  such  deposits  as  the 
one  here  in  question,  and  this  is  known  and 
acquiesced  in  by  the  directors,  and  the  prop- 
erty deposited  is  lost  by  the  gross  care- 
lessness of  the  bailee,  a  liability  ensues 
in  like  manner  as  if  the  deposit  had  been 
authorized  by  the  terms  of  the  charter." 
First  Nat.  Bank  f.  Graham,  100  U.  S.  699, 
702,  25  L.  Ed.  750:  Manhattan  Bank  z: 
Walker.   130  U.  S.  267.  276,  32  L.   Ed.  959. 

18.  There  is  no  evidence  of  negligence 
on  the  part  of  the  bank  resulting  in  loss 
bv  robbery,  in  the  mere  fact  of  the  loss 
itself  bj'  that  means.  Wylie  f.  Northamp- 
ton Nat.  Bank,  119  U.  S.  361,  370,  30  L. 
Ed.  455.  And  see  the  titles  NEGLI- 
GENCE. 

19.  Supervision  and  removal  of  employ- 
ees.— Wlicre  a  bank  with  which  bonds 
were  kept  by  a  depositor  on  special  de- 
posit, placed  them  in  its  vaults,  to  which 
its  assistant  cashier  had  free  access,  and 
after  notice  that  he,  a  person  of  small 
means,  had  engaged  in  stock  speculation, 
kept    this     officer     in     his     position     with- 
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deposit  becomes  a  bailment  for  mutual  benefit,  a  higher  degree  of  care  is  required 
and  there  is  a  liability  for  ordinary  negligence  not  amounting  to  gross  negli- 
gence.-*^ 

Recovery  of  Stolen  Deposits. — A  bank  taking  measures  for  the  recovery 
of  deposits  stolen  along  with  its  own  property,  would  be  liable  for  want  of  proper 
diligence  and  care  in  prosecuting  same,  or  for  using  the  stolen  deposits  for  the 
recovery  of  its  own  property. ^^ 

National  Banks. — A  national  bank  may  receive  a  special  deposit  of  securities, 
either  on  a  contract  of  hiring  or  without  reward,  and  it  would  be  liable  for  a 
greater  or  less  degree  of  negligence  accordingly. 22 


out  any  effort  being  made  to  ver- 
ify the  truth  of  his  statements,  ex- 
planatory of  his  conduct  or  whether 
he  had  attempted  to  appropriate  to 
his  own  use  the  property  of  others; 
held  that  the  bank  was  guilty  of.  gross 
negligence  and  was  res-^onsible  for  the 
bonds  stolen  by  such  officer.  Preston  v. 
Prather.  137  U.  S.  604,  611.  34  L.   Ed.  788. 

Delivery  to  unauthorized  person. — The 
assistant  cashier  of  a  bank  gave,  at  the 
request  of  an  agent  who  kept  on  special 
deposit  with  the  bank  certain  securities 
purchased  with  the  agency  funds,  over 
which  he  exercised  a  plenary  control,  a 
receipt,  showing  that  special  deposit  and 
the  beneficial  owner  thereof,  for  the  ex- 
press purpose  of  sending  same  to  such 
beneficial  owner,  as  was  done.  It  was 
held  that  the  execution  of  the  receipt  or 
certificate  in  question,  and  its  transmission 
by  mail  directly  by  the  bank  to  the  plain- 
tiff, created  the  relation  of  bailor  and 
bailee  between  her  and  the  bank  and  made 
it  an  act  of  gross  negligence  for  the  bank 
to  deliver,  or  dispose  of,  or  appropriate 
the  securities  in  question,  on  the  sole  re- 
quest of  the  agent,  and  without  the  direct 
authoritv  of  the  beneficial  owner.  Man- 
hattan Bank  v.  Walker.  130  U.  S.  267,  277, 
32   L.    Ed.    9.59. 

Under  the  circumstances  of  the  case, 
The  receipt  having  been  made  out  by  the 
assistant  cashier,  and  sent  by  him  to  the 
plaintiff,  on  the  request  of  the  agent  made 
on  her  behalf,  the  statement  in  the  re- 
ceipt that  the  agent  for  the  plaintiff  had 
placed  the  securities  with  the  defendant 
on  special  deposit,  must  be  regarded  as 
virtually  a  statement  that  the  plaintiff,  by 
her  agent,  had  placed  the  securities  with 
it  on  special  deposit.  Manhattan  Bank  v. 
Walker.  130  U.  S.  267.  277,  32  L.  Ed.  9.59. 
.  Under  bailment  for  mutual  benefit. 
— Preston  v.  Prather,  1  7  U.  S.  604,  612,3^ 
L.  Ed.  788:  Wylie  v.  Northampton  Nat. 
Bank,  119  U.  S.  361,  370,  30  L.  Ed.  455; 
First  Nat.  Bank  v.  Graham,  100  U.  S.  699, 
704.    25    L.     Ed.    750. 

Where  a  deposit,  by  its  change  from  a 
gratuitous  bailment  to  a  security  for  loans, 
became  a  bailment  for  the  mutual  benefit 
of  both  parties,  that  is  to  saj',  both  were 
interested  in  the  transactions,  the  bank 
was  therefore  required,  for  the  protection 
of  the  bonds,  to  give  such  care  as  a  pru- 


dent owner  would  extend  to  his  own  prop- 
erty of  a  similar  kind,  being  in  that  re- 
spect under  an  obligation  of  a  more  strin- 
gent character  than  that  of  a  gratuitous 
bailee,  but  differing  from  him  in  that  he 
thereby  became  liable  for  the  loss  of  the 
propertj'  if  caused  by  his  neglect,  though 
not  amounting  to  gross  negligence.  Pres- 
ton z:  Prather,  137  U.  S.  604,  612,  34  L. 
Ed.    788. 

On  receipt  of  funds  for  transmission 
abroad. — Where  a  bank  received  for  trans- 
mission to  a  third  party,  moneys,  knowing 
that  they  belonged  to  sender,  and  that 
they  were  to  be  used  for  the  payment  of 
his  liabilities;  it  could  not  substitute  for 
his  instructions  the  wishes  of  the  parties 
to  whom  he  was  sending  the  money,  and 
it  is  liable  for  any  loss  resulting  from  such 
departure.  It  is  not  the  case  of  one  em- 
ploying the  defendant  to  transfer  moneys 
to  a  third  party,  which  he  owes  such  third 
party,  in  which  case  the  debt  of  the  sender 
may  be  discharged  whenever  the  party 
to  whom  the  money  is  sent  receives  it. 
Bank  of  British  North  America  v.  Cooper, 
137  U.  S.  473,  478.  34  L.   Ed.  759. 

"If  positive  instructions  are  disobej'ed 
and  loss  results,  prima  facie  liability  for 
that  loss  ensues:  and  the  burden  is  on  the 
defendant,  the  disobe^'ing  agent,  to  prove 
that  obedience  would  have  brought  a  like 
result.  The  fair  conclusion  from  the  testi- 
mony is.  that  obedience  would  have  pre- 
vented loss."  Bank  of  British  North 
American  v.  Cooper,  137  U.  S.  473,  479, 
34  L.   Ed.   759. 

21.  Recovery  of  stolen  property. — Wylie 
V.  Northampton  Nat.  Bank.  119  U.  S.  361, 
370.  30  L.  Ed.  455.  See  following  para- 
graphs   imder    caotion    "National    Banks." 

22.  First  Nat.  Bank  r.  Graham.  100  U. 
S.  699,  25  L.  Ed.  750:  Wvlie  v.  Northamp- 
ton Nat.  Bank,  119  U.  S.  361,  370,  30  L. 
Ed.  455:  Whitney  v.  First  Nat.  Bank,  154 
U.  S.,  appx..  664.  26  L.  Ed.  212. 

Section  5228  of  the  Revised  Statutes, 
which  provides  that  it  shall  be  lawful  for 
a  national  bank,  after  its  failure,  to  "de- 
liver special  deposits,"  is  as  effectual  a 
recognition  of  its  power  to  receive  them 
as  an  express  declaration  to  that  effect 
would  have  been.  First  Nat.  Bank  v. 
Graham,  100  U.  S.  699,  25  L-  Ed.  750. 

The  phrase  "special  deposits,"  so  em- 
ployed,  embraces   the   public   securities   of 
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Depositaries. — Banks  made  depositaries  and  financial  agents  of  the  federal 
government,  must  give  bond  to  an  amount  in  the  discretion  of  the  secretary  of  the 
treasury. 23     But  the  fact  that  a  bank  is  an  authorized  United  States  depositary, 


-the    United    States.      First    Nat.    Bank    v. 
Graham.  100  U.  S.  699,  2.5  L.  Ed.  750. 

A  fictional  bank  is  liable  for  damages 
occasioned  by  the  loss,  through  gross  neg- 
ligence, of  a  special  deposit  made  in  it 
with  the  knowledge  and  acquiescence  of  its 
ofificers  and  directors.  First  Nat.  Bank 
V.  Graham,  100  U.  S.  699,  2-5  L.  Ed.  750; 
Whitney  v.  First  Nat.  Bank,  154  U.  S., 
appx.,    664,    26    L.    Ed.    212. 

"In  First  Nat.  Bank  v.  Graham,  100  U. 
S.  699,  25  L.  Ed.  750,  one  Graham  had 
deposited  in  a  national  bank  certain  bonds 
of  the  United  States  for  safe-keeping,  and 
bad  received  from  the  cashier  a  receipt 
setting  forth  that  fact,  and  that  the  bonds 
were  to  be  redelivered  on  the  return  of 
the  receipt.  Before  and  after  that  time, 
the  officers  of  the  bank  were  accustomed 
to  receive  such  deposits  from  others,  and 
they  were  entered  in  a  book  kept  by  the 
bank.  The  bonds  were  stolen  from  the 
custody  of  the  bank,  through  its  gross 
negligence.  On  this  state  of  facts,  this 
court  said  (p.  702):  'If  a  bank  be  accus- 
tomed to  take  such  deposits  as  the  one 
here  in  question,  and  this  is  known  and 
acquiesced  in  by  the  directors,  and  the 
property  deposited  is  lost  by  the  gross 
carelessness  of  the  bailee,  a  liability  en- 
sues in  like  manner  as  if  the  deposit  had 
been  authorized  by  the  terms  of  the  char- 
ter.' "  Manhattan  Bank  v.  Walker,  130 
U.    S.    267,    276,    32    L.    Ed.    959. 

Liability  incurred  in  recovery  of  stolen 
deposits. — It  would  certainly  be  competent 
for  a  national  bank  to  take  measures  for 
the  recovery  of  its  own  property  stolen  by 
burglars,  and  if  the  loss  included  the  prop- 
erty of  others,  and  it  was  deemed  best, 
having  reference  to  the  bank's  own  in- 
terest, that  these  measures  should  be  taken 
by  the  bank  alone  for  itself  and  all  con- 
cerned, it  might  lawfully  undertake  to  act 
for  others  thus  jointly  concerned  with 
itself  as  well  as  for  itself  alone;  and  want 
of  proper  diligence,  skill,  and  care  in  the 
performance  of  such  an  undertaking  would 
be  ground  of  lial)ility,  to  respond  in  dam- 
ages for  such  failure.  Much  more  would 
the  bank  be  liable,  in  such  a  case,  if,  in 
the  performance  of  such  an  undertaking, 
it  used  the  pronerty  of  the  plaintiff  for 
the  recovery  of  its  own.  Wylic  v.  North- 
ampton Nat.  Bank,  119  U.  S.  361,  370, 
30   L.   Ed.   455. 

The  evidence  here  failed  to  establish 
either  that  the  bank  did  make  such  an 
agreement  to  act  as  the  plaintiff's  agent 
in  the  recovery  of  her  property:  or  that  it 
was  guilty  of  a  want  of  due  care  and  dili- 
gence in  the  performance  o.  its  duty  as 
such,  whereby  the  loss  occurred.  On  both 
of  these  points  there  was  no  evidence  to 
charge  the  defendant  sufficient  to  require 
it  to  be   submitted  to   the  jury.     Wylie   c'. 


Northampton  Nat.  Bank,  119  U.  S.  361, 
371,  30  L.  Ed.  455.  See  generally  the  pre- 
ceeding   divisions   of   this    section. 

23.  Bond  of  depositary  banks. — "When 
the  banks  are  made  depositaries  of  public 
moneys  and  employed  as  financial  agents 
of  the  government,  it  is  the  duty  of  the 
secretary  of  the  treasury  to  require  them 
to  give  satisfactory  security  by  the  de- 
posit of  United  States  bonds,  or  otherwise, 
for  the  safe-keeping  and  prompt  payment 
of  the  public  money  deposited,  and  for  the 
faithful  performance  of  their  duties  as 
financial  agents.  The  amount  of  security 
which  the  secretary  may  thus  require  has 
no  limit  but  his  own  judgment  as  to  its 
necessity.  Every  officer  of  a  bank  which 
is  not  an  authorized  deoositary,  and 
which  has  not  therefore  given  the  required 
security,  who  knowingly  receives  anj'  pub- 
lic money  on  deposit,  is  liable  for  embez- 
zlement. Rev.  Stat.,  §  5497.  The  govern- 
ment can  thus  always  have  security,  lim- 
ited in  amount  only  by  the  judgment  of 
the  secretary,  for  public  moneys  deposited 
with  any  national  bank."  Cook  County 
Nat.  Bank  v.  United  ocates,  107  U.  S 
445,  449,  27  L.   Ed.   537. 

Construction  of  bond  for  indemnity  of 
the  United  States. — In  tJic  construction  of 
a  bond  executed  by  the  president  and  di- 
rectors of  the  Bank  of  Somerset  to  the 
United  States,  for  the  performance  of  an 
agreement  made  by  them  with  the  United 
States,  for  the  payment  of  a  debt  due  to 
the  United  States,  arising  from  deposits 
made  in  the  bank,  for  account  of  the 
United  States,  it  was  held,  that  the  ob- 
ligors undertook  for  the  faithfu'  perform- 
ance, by  the  president  and  directors,  of 
the  contract  recited  in  the  condition  of  the 
bond,  on  which  the  suit  is  instituted;  and 
not  for  their  own  conduct  as  individuals; 
and  that  they  were  responsible  for  any 
failure  on  the  part  of  the  bank  to  perform 
that  engagement.  United  States  f.  Rob- 
ertson, 5  Pet.  641,  663,  8  L.  Ed.  257. 

"The  statement  of  the  condition  of  the 
bank  of  the  11th  of  May  1820.  which  ap- 
pears in  the  record,  is  evidence  to  be  sub- 
mitted to  the  jury,  who  are  the  judges, 
on  the  whole  testimony,  how  far  the  es- 
tate of  the  bank  was,  at  that  time,  suffi- 
cient to  pay  the  debt  due  to  the  United 
States;  and  if  any  part  of  that  estate  has 
been  wasted  or  misapplied  by  the  corpo- 
rate body,  or  their  agents,  or  has  been 
appropriated  unnecessarily  to  any  purpose 
other  than  towards  the  debt  of  the  United 
States,  or  is  otherwise  unaccounted  for; 
the  defendant  is  responsible  for  such  mis- 
application or  waste,  and  for  any  sum  not 
accounted  for."  United  States  v.  Robert- 
son. 5   Pet.  641,  663,  8  L.   Ed.  257. 

"The  obligors  did  not  undertake  by  their 
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does  not  make  it  a  part  of  the  United  States  treasury,  or  make  the  United  States 
responsible  for  funds  placed  in  it  and  lost,  as  for  funds  paid  into  the  treasury,^-! 
and  it  is  only  public  moneys  of  the  United  States  of  which  national  banks  can  be 
made  the  depositaries.-'"' 

d.  Certificate  of  Deposit.— A  certificate  of  deposit  is  a  paper,  issued  by  a  bank, 
certifying  that  the  amount  thereof  has  been  deposited  in  the  bank  to  the  credit  of 
the  payee  therein,^''  and  constitutes  a  contract  to  pay  the  amount  to  such  payee 


bond,  to  call  in  the  debts  due  to  the  bank. 
That  duty  was  to  be  performed  by  the 
president  and  directors  of  the  bank;  for 
whose  faithful  performance  of  it,^the  ob- 
ligors are  responsible."  United  States  v. 
Robertson,  5  Pet.  641,  663,  8  L.  Ed.  257. 
"I'he  attachments  at  the  suit  of  the 
United  States  which  had  been  laid  in  the 
hanus  of  the  debtors  to  the  Bank  of  Som- 
erset, prior  to  the  date  of  the  bond,  fixed 
the  debts  in  the  hands  of  such  debtors,  as 
to  the  sum  remaining  due,  after  deducting 
the  legal  offsets  against  the  bank,  then 
in  the  hands  of  such  debtors."  United 
States  V.  Robertson,  5  Pet.  641,  664,  8  L. 
Ed.    257. 

The  bank  is  liable  for  the  money  re- 
ceived by  the  sheriff,  who  was  one  of  the 
obligors,  as  their  collector;  and  the  de- 
fendant is  liable  therefor,  as  their  surety; 
but  the  bank  is  not  liable  for  the  money 
which  came  to  his  hands,  as  sheriff,  un- 
less the  president  and  directors  were  guilty 
of  negligence  in  using  the  appropriate 
means  to  draw  it  out  of  his  hands  in 
reasonable  time.  United  States  7'.  Robert- 
son,  5   Pet.   641,   664,   8   L.   Ed.  257. 

"It  was  the  duty  of  the  president  and 
directors,  to  collect  the  debts  due  to  the 
bank.  In  the  performance  of  this  duty, 
it  might  be  necessary  to  purchase  property 
pledged  to  the  bank,  which  was  subject 
to  prior  liens,  and  to  relieve  such  prop- 
erty from  its  prior  encumbrances,  in  or- 
der to  avoid  a  total  loss  of  the  debt.  This 
may  have  been  advantageous,  or  may  have 
been  disadvantageous,  to  the  United 
States."  United  States  v.  Robertson,  5 
Pet.  641,  664,  8  L.   Ed.  257. 

"The  president  and  directors  of  the 
Bank  of  Somerset  had  no  power  over 
the  judgment  of  the  United  States.  They 
could,  therefore,  proceed  only  in  the  state 
courts;  and  were  entitled  to  credit  for 
such  necessary  expenses,  as  were  incurred 
in  such  suits  as  it  was  prudent  to  bring." 
United  States  v.  Robertson,  5  Pet.  641, 
665,  8  L.    Ed.  257. 

24.  Depositaries  not  part  of  U.  S.  treas- 
ury.— Although  a  bank,  in  wliich  a  fund 
claimed  by  the  U.  S.  as  the  proceeds  of 
confiscated  property  was  deposited  by  the 
officer  having  the  custody  thereof,  was  at 
the  time  when  the  deposit  in  it  was  made, 
a  designated  depositary  of  public  money, 
it  was  not  part  of  the  treasury  of  the 
United  States,  and  the  deposit  was  not 
equivalent  to  a  payment  of  the  money  into 
the  treasury,  binding  the  United  States  to 
the  claimants  for  its  return  in  case  the 
court  should  determine,  in  the  condemna- 


tion suit,  that  it  belonged  to  them.  Branch 
r.  United  States,  100  U.  S.  673,  674,  25  L. 
Ed.  759. 

25.  Of  Un'ted  States  funds  alone. — 
Coudert  v.  United  States,  175  U.  S.  178, 
18;i,  44  L.  Ed.  122;  Branch  v.  United 
States,   100  U.  S.  673,  25  L  Ed.   759. 

The  designated  depositaries  are  intended 
as  places  for  the  deposit  of  the  public 
moneys  of  the  United  States;  that  is  to 
say,  moneys  belonging  to  the  United 
States.  No  officer  of  the  United  States 
can  charge  the  government  with  liability 
for  moneys  in  his  hands  not  public 
moneys  by  depositing  them  to  his  own 
credit  in  a  bank  designated  as  a  deposi- 
tary. In  this  case,  the  money  deposited 
belonged  for  the  time  being  to  the  court, 
and  was  held  as  a  trust  fund  pending  the 
litigation.  The  United  States  claimed  it, 
but  their  claim  was  contested.  So  long- 
as  this  contest  remained  vtndecided,  the 
officers  of  the  treasury  could  not  control 
the  fund.  Although  deposited  with  a  bank 
that  was  a  designated  depositary,  it  was 
not  paid  into  the  treasury.  Branch  v. 
United  States,  100  U.  S.  673,  674,  25  L.  Ed. 
759. 

By  the  seizure  of  a  blockade  runner 
during  the  Civil  War  the  title  to  her 
did  not  change  nor  the  title  to  the  pro- 
ceeds of  her  sale,  pendente  lite.  That 
awaited  adjudication,  and  whatever  rela- 
tions to  such  proceeds  or  responsibility 
for  them  the  United  States  might  have 
assumed  if  they  had  been  deposited  with 
an  assistant  treasurer,  they  did  not  be- 
come public  money  and  subject  to  the 
statutes  applicable  to  public  money,  and 
authorized  to  be  deposited  in  a  pviblic 
depositary,  and  hence  cannot  be  recovered 
from  the  United  States  under  the  Tucker 
Act,  the  bank  having  failed.  Coudert  v. 
United  States,  175  U.  S.  178,  183,  44  L. 
L.  Ed.  122.  See,  generally,  the  titles 
BAILMENTS,  vol.  2,  p.  782;  PRINCI- 
PAL AND  AGENT. 

26.  Nature. — A  paper  signed  by  one 
bank,  hereafter  called  bank  A,  addressed 
to  another,  hereafter  called  bank  B,  dated 
June  14,  1887,  and  stating  that  W.  &  Co., 
had  deposited  a  certain  sum  to  the  credit 
of  bank  B  for  the  use  of  K.  &  Co.,  was  in 
its  legal  character  a  certificate  of  de- 
posit, for  the  certificate  stated  that  W.  & 
Co.  had  deposited  so  much  money,  and 
bank  A  telegraphed  to  bank  B  that  W 
would  come  with  so  much  money,  and  it 
intended  that  bank  B  should  take  the 
paper  as  money,  which  it  did,  and  bank  A 
entered   the   paper   on   its   books   as   being 
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or  his  order. 2"  And  the  fact  that  the  certificate  was  issued  for  the  purpose  of 
transferring  funds  from  one  bank  to  another  to  be  used  by  the  person  to  whose 
use  it  was  transferred  for  an  illegal  purpose,  is  no  defense  to  an  action  by  the 
latter  bank  against  the  former  upon  the  certificate. ^s     Nor  is  the  falsity  of  the 


its  own  check  upon  itself.  Armstrong  v. 
American  Exchange  Nat.  Bank,  133  U. 
S.   433,   460,   33    L.    Ed.    747. 

27.  Effect  as  contract. — Armstrong  v. 
American  Exchange  Nat.  Bank,  133  U. 
S.   433,   460,   33    L.    Ed.   747. 

Bank  B  was  a  purchaser  and  an  in- 
nocent purchaser  for  value  of  the  certifi- 
cate. There  is  no  question  of  negotia- 
bility because  the  suit  is  brought  by  the 
original  payee,  and  the  paper  was  applied 
by  bank  B  for  the  use  of  K.  &  Co.  as 
directed  by  the  certificate.  As  soon  as 
the  paper  was  delivered  to  and  accepted 
by  bank  B,  bank  A  had  entered  into  a 
contract  with  it  to  pay  its  amount,  and  in 
a  suit  for  this  amount  brought  by  bank 
B  against  bank  A  on  its  contract,  and  not 
for  damage  sustained  through  its  misrep- 
resentation, the  plaintiff  is  entitled  to 
recover  the  full  amount  of  the  certificate 
from  the  receiver  of  bank  A  (it  having 
become  insolvent),  less  a  balance  due  on 
general  account.  Armstrong  z>.  American 
Exchange  Nat.  Bank,  133  U.  S.  433,  460, 
33    L.    Ed.    747. 

The  certificate  is  a  contract  by  bank  A 
offering  to  the  plaintiff  to  become  its 
(lel:)tor  in  the  sum  of  $200,000,  and  asking 
it  to  become  a  creditor  of  bank  A,  for 
the  benefit  of  K.  &  Co.,  the  object  being 
to  convert  a  credit  in  Cincinnati,  for 
which  W.  &  Co.  had  oaid,  into  a  credit 
in  Chicago  with  the  plaintiff,  as  the  banker 
of  K.  &  Co.,  for  the  use  of  that  firm.  The 
plaintiff  accepted  this  offered  contract,  as- 
sumed the  relation  of  creditor  to  bank  A 
for  the  use  of  K.  &  Co.,  and  at  once  gave 
them  credit  for  $200,000,  thus  fully  com- 
plying with  the  contract.  Armstrong  v. 
American  Exchange  Nat.  Bank,  133  U.  S. 
433,   464,   33    L.    Ed.   747. 

As  K.  &  Co.  deposited,  and  the  plaintiff 
credited,  the  bank  A  paper  as  a  single 
cash  item,  whatever  the  plaintiff  did  on 
the  faith  of  the  deposit  was  done  on  the 
faith  of  each  piece  of  paper  which 
went  to  make  up  that  deposit.  When 
the  plaintiff  accepted  the  certificate  of 
deposit,  it  was  at  liberty  to  use 
the  credit  for  $200,000  in  any  man- 
ner which  it  and  K.  &  Co.  might  agree 
upon,  the  only  requirement  made  by 
bank  A  being  that  the  credit  should  be 
applied  to  the  use  of  K.  &  Co.  It  was 
applied  to  such  use  as  much  by  paying 
their  indebtedness  to  the  plaintiff  as  by 
paying  what  tliey  owed  to  any  other  party. 
As  the  plaintiff  is  seeking  to  recover  on  a 
contract  with  which  it  has  fully  complied 
on  its  part,  the  receiver  must  fully  comply 
with  the  other  part  of  it;  and  if  W.  &  Co. 
did  not  put  $200,000  in  bank  A  to  the 
credit  of  tlie  plaintiff,  as  that  bank  de- 
clared   thev   had    done,    the    receiver    must 


make  good  the  representation  by  placing 
a  like  amount  to  the  credit  of  the  plaintiff. 
Armstrong  v.  American  Exchange  Nat. 
Bank,  133  U.  S.  433,  46.5,  33  L.  Ed.  747. 

So  far  as  the  face  of  the  paper  is  con- 
cerned, it  was  left  to  the  option  of  the 
plaintiff  either  to  give  K.  &  Co.  the  im- 
mediate use  of  the  money,  or  to  await 
the  collection  of  the  money  on  the  certif- 
icate. It  is  apparent  that  bank  A.,  in 
issuing  the  paper,  intended  that  the  plain- 
tiff should  use  it  as  money,  and  the  emer- 
gency upon  K.  &  Co.  required  such  use 
of  it.  Armstrong  v.  American  Exchange 
Xat.  Bank,  133  U.  S.  433,  464,  33  L.  Ed. 
747. 

28.  Illegality  of  nurpcse  for  wh'ch  is- 
sued as  defense. — When  the  plaintiff  le- 
ceived  the  deposit  from  K.  &  Co..  it  was 
bound  to  honor  their  checks  against  it; 
and  it  could  not  refuse  to  pay  them  on 
the  ground  that  K.  &  Co.  intended  to 
make  an  improper  use  of  the  money.  If 
W.  &  Co.  and  K.  &  Co.  were  engaged  in 
gambling,  and  the  former  had  deposited 
money  in  bank  A.  to  be  transferred  to 
the  plaintiff,  in  order  that  K.  &  Co.  might 
check  out  the  amount  from  the  plaintiff's 
bank  in  payment  of  losses  sustained  in 
the  gambling  transactions,  and  both  banks 
knew  that  the  money  was  to  be  so  used, 
still  bank  A  having  received  the  deposit, 
could  not  refuse  to  pay  it  over  to  the 
plaintiff,  and  the  plaintiff,  having  received 
it,  could  not  refuse  to  honor  the  checks 
of  K.  &  Co.,  drawn  against  it.  Arm- 
strong t'.  American  Exchange  Nat.  Bank, 
133  U.  S.  433,  466,  33  L.   Ed.  747. 

It  is  a  suit  on  a  contract  made  by 
bank  A  with  the  plaintiff;  and  the  receiver 
cannot  defend  it  on  the  ground  that  the 
plaintiff  knew  that  if  it  paid  over  the 
money  to  K.  &  Co.,  as  the  bank  requested, 
the  money  would  be  used  in  an  illegal 
transaction,  such  as  cornering  the  market. 
Armstrong  v.  American  Exchange  Nat. 
Bank,   133  U.   S.  433.  467,  33   L.   Ed.   747. 

Although  the  statute  of  Illinois  makes 
void  any  contract  "for  the  reimbursing 
or  paying  any  money  or  property  know- 
ingly lent  or  advanced  at  the  time  and 
place  of  such  play  or  bet  to  any  person 
or  persons  so  gaming  or  betting,"  this 
is  not  a  suit  against  K.  &  Co.  to  recover 
money  lent  to  them;  nor  is  it  true  that 
the  plaintiff  advanced  moiiey  to  them  to 
assist  them  in  attempting  to  corner  the 
market.  It  is  not  averred  in  the  answer, 
nor  proved,  that  K.  &  Co.  were  engaged 
in  such  an  attempt.  .Armstrong  v.  Ameri- 
can Exchange  Nat.  Bank,  133  U.  S.  433, 
468.  33   L.   Ed.   747. 

Although  the  contract  between  the  two 
banks  was  made  in  the  state  of  Illinois, 
it    was    to    be    performed    in    the    state    of 
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certificate  any  defense,  where  there  is  no  notice  or  suspicion  thereof  to  be  drawn 
from  the  circumstances.^^  It  is  substantially  a  note/'*"  and  is  assignable  by  in- 
dorsement or  delivery. ^^ 

An  unconditional  certificate  makes  an  unconditional  deposit,  and  cannot  be 
altered  afterwards  without  depositor's  consent.^^ 


Ohio;  and,  the  receiver  being  estopped 
from  saying  that  W.  &  Co.  did  not  de- 
posit the  $200,000  in  bank  A  to  the  credit 
of  the  plaintiff,  it  is  the  law  of  Ohio 
(Ehrman  v.  Insurance  Co.,  35  Ohio  St. 
324)  that  he  cannot  be  heard  to  say  that 
the  plaintiff  acquired  the  certificate  of 
deposit  in  connection  with  an  illegal 
transaction.  Armstrong  v.  American  Ex- 
change Nat.  Bank,  133  U.  S.  433,  469, 
33   L.    Ed.    747. 

29.  Falsity  no  defense. — The  receiver 
cannot  escape  the  consequences  of  the 
contract  of  the  bank  by  saying  that  the 
statement  of  that  bank  that  it  had  re- 
ceived from,  W.  &  Co.  the  consideration 
for  the  contract  was  false,  beca.use  he  is 
estopped  from  setting  up  for  his  protec- 
tion the  falsity  of  that  staternent  after 
the  plaintiff  had  acted  upon  it.  Arm- 
strong z:  American  Exchange  Nat.  Bank, 
133    U.    S.    433,    461,   33    L.    Ed.    747. 

Notice  of  suspicious  circumstances. — 
The  plaintiff  did  not  take  the  paper  un- 
der such  circumstances  as  would  put  a 
man  of  ordinary  prudence  upon  inquiry, 
looking  to  previous  dealings  between  the 
parties.  Armstrong  v.  American  Ex- 
change Nat.  Bank,  133  U.  S.  433,  461,  33 
L.   Ed.   747. 

There  was  nothing  in  the  paper  brought 
by  W.  to  lead  the  plaintiff  to  suspect  that 
the  money  was  the  money  of  bank  A. 
The  paper  was  all  in  proper  form  to  be 
controlled  by  W.,  and  to  be  used  by  him 
to  protect  his  trades  with  K.  and  others. 
Armstrong  v.  American  Exchange  Nat. 
Bank,  133  U.  S.  4.33,  462,  33  L.   Ed.  747. 

There  is  no  evidence  tending  to  show 
that  the  plaintiff  had  any  suspicion  that 
H.,  the  vice  president  of  the  bank,  its 
assistant  cashier  and  W.  had  conspired 
together  to  embezzle  the  funds  of  bank 
A,  or  that  the  paper  was  signed  by  the 
assistant  cashier,  and  delivered  by  H. 
to  W.,  to  be  used  in  purchasing  wheat. 
The  success  of  the  conspiracy  depended 
on  the  concealment  of  the  fact  that  W.  & 
Co.  were  not  depositing  with  bank  A  the 
amounts  for  which  it  was  issuing  its 
papers.  There  was  authority  to  issue 
the  paper,  if  W.  &  Co.  made  the  deposit; 
and  the  consequence  of  the  fraud  must 
fall  upon  bank  A  and  not  upon  the  plain- 
tiff. Armstrong  v.  American  Exchange 
Nat.  Bank,  133  U.  vS.  433,  463,  33  L.  Ed. 
747. 

The  result  of  the  evidence  is,  that  it 
does  not  appear,  as  alleged  in  the  answer 
of  the  receiver,  that  the  plaintiff  ha/i 
knowledcre  or  notice  that  the  paper  in  suit 
was  delivered  to  it  to  be  used  through  it 
by  K.  &  Co.  in  connection  wfth  an  attempt 
to  corner  the  market.     A  detailed  discus- 


sion of  the  evidence  would  not  be  profit- 
able. Armstrong  v.  American  Exchange 
Nat.  Bank,  133  U.  S.  433,  469,  33  L.  Ed. 
747. 

30.  Treated  as  note. — ^The  state  courts 
generally  have  treated  certificates  of  de- 
posit payable  to  order  as  notes,  and  the 
principles  adopted  by  the  state  courts  in 
coming  to  this  conclusion,  are  fully  sus- 
tained by  the  writers  of  treatises  on  bills 
and  notes.  Miller  v.  Austen,  13  How.  218, 
229,  14  L.  Ed.  119.  And  see  Downey  v. 
Hicks,  14  How.  240,  250,  14  L.  Ed.  404. 

31.  Negotiability. — Miller  v.  Austen,  13 
How.  218,  229,  14  L.  Ed.  119. 

Where  the  certificate  is  payable  on  de- 
mand, it  is  unquestionable  that  a  delivery 
of  it  to  the  donee,  with  an  indorsement  in 
blank,  or  a  special  indorsement  to  the 
donee,  or  without  indorsement,  would 
transfer  the  whole  title  and  interest  of 
the  donor  in  the  fund  represented  by  it. 
Basket  v.  Hassell,  107  U.  S.  602,  614,  27 
L.    Ed.   500. 

Such  a  certificate,  payable  to  order,  is 
negotiable,  when  properly  endorsed,  un- 
der Ohio  statute  making  promissory  notes 
negotiable  by  endorsement.  Miller  z: 
Austen,  13  How.  218,  14  L.  Ed.  119. 

"A  certificate  of  deposit  is  a  subsisting 
chose  in  action  and  represents  the  fund  it 
describes,  as  in  cases  of  notes,  bonds  and 
other  securities,  so  that  a  delivery  of  it, 
as  a  gift,  constitutes  an  equitable  assign- 
ment of  the  money  for  which  it  calls." 
Basket  v.  Hassell,  107  U.  S.  602,  614,  27  L. 
Ed.  500.  See,  generally,  the  title  AS- 
SIGNMENTS, vol.  2,  p.  549. 

Indorsement  and  delivery  as  will. — The 
indorsement  and  delivery  of  the  certifi- 
cate of  deposit,  if  void  as  a  gift  mortis 
causa,  is  not  good  as  a  will  of  personalty 
under  the  laws  of  Tennessee  for  a  will  of 
personalty  in  Tennessee  does  not  take  ef- 
fect until  probate  (Statutes  of  Tennessee, 
1871,  §  2169).  Basket  v.  Hassell,  108  U. 
S.  267,  269,  27  L.  Ed.  719.  See  the  titles 
GIFTS;    WILLS. 

32.  Form  of  certificate  as  affecting  char- 
acter of  deposit. — Where  a  certificate  of 
deposit  in  another  bank  was  accepted  by 
a  bank  and  credited  to  the  depositor 
thereof  as  cash  by  the  cashier,  the  fact 
that  after  same  was  accepted  the  cashier 
made  out  an  unconditional  deposit  ticket 
therefor  which  he  handed  to  the  teller 
with  the  deposit,  and  immediately  after- 
wards went  back  to  the  teller  and  added 
a  note  to  the  ticket  to  the  effect  that  it 
was  credited  subject  to  advice  from  the 
other  bank,  did  not  change  in  any  way 
the  terms  of  the  deposit  as  between  the 
bank  and  the  deoositor,  it  being  only  a 
private  memorandum  for  the  guidance  of 
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Certificate  as  Money. — A  certificate  of  deposit  may  be  equivalent  to  money 
when  accepted  as  such,  and  certainly  is  so  where  the  certificate  is  afterwards  paid 
to  the  recipient  thereof/"'-^ 

Certificate  as  Money  for  Paying  Debt. — A  certificate  of  deposit  not  yet  due 
is  not  the  equivalent  of  money,  for  the  purpose  of  paying  a  debt,  unless  accepted 
as  such.^'* 

e.  Interest  on  Deposits. — A  depositor  in  a  national  bank,  when  it  suspends  pay- 
ment, and  a  receiver  is  appointed,  is  entitled,  from  the  date  of  his  demand,  to 
interest  upon  his  deposit. ^■'' 

3.  With  Respect  to  Collections — a.  Authority. — A  bank,  with  which  negoti- 
able paper  is  deposited  for  collection,  becomes  the  agent  of  the  holder  or  payee, 
not  of  the  drawer  or  maker .^'^  But  it  must  be  lodged  with  the  bank  for  collection, 
not  merely  made  payable  there.'^^     The  agency  extends  no  further,  and  without 


the  paying  teller.  The  credit  was  uncon- 
ditional. Armstrong  7'.  American  Ex- 
change Nat.  Bank,  133  U.  S.  4,'5;5.  .'5:5  L.  Ed. 
747.     See  ante,  "In   General,"'  III.  B,  2,  b, 

(1),   (a). 

33.  Loan     of     certificate     as     money. — 

Poorman  v.  Woodward,  21  How.  2(50,  Kj 
L.  Ed.  151. 

Where  certain  persons  gave  a  joint  and 
several  note  for  the  purpose  of  raising 
money,  and  their  agent  received  a  cer- 
tificate of  deposit,  which  certificate  was 
afterwards  duly  paid  upon  presentation, 
the  signors  of  the  note  cannot  escape 
from  their  responsibility  upon  the  plea 
that  a  certificate  of  deposit  was  not 
money.  Poorman  v.  Woodward,  21  How. 
266,   16    L.    Ed.    151. 

A  certificate  of  this  kind  was  a  means 
of  advance  that  in  all  probability  suited 
these  borrowers,  who  resided  in  Ohio, 
quite  as  well  as  the  gold  or  silver  would 
liave  done.  It  was  to  the  same  effect  as 
if  the  agent  had  received  the  money,  and 
deposited  the  specie,  subject  to  his  own 
check  on  the  cashier  of  the  bank.  This 
certificate  was  actually  paid  in  cash  to  the 
agent  of  the  parties  to  the  note,  for  such 
the  bona  fide  holder  was.  Poorman  v. 
Woodward,  21  How.  266,  275,  16  L.  Ed. 
151. 

34.  Transfer  of  certificate  as  payment 
of  debt. — Where  a  certificate  of  deposit  in 
a  bank,  payable  at  a  future  day,  was 
handed  over  by  a  debtor  to  his  creditor, 
it  was  no  payment,  unless  there  was  an 
express  agreement  on  the  part  of.  the 
creditor,  to  receive  it  as  such;  and  the 
question,  whether  there  was  or  was  not 
such  an  agreement,  was  one  of  fact  to  be 
decided  by  the  jury.  Downey  v.  Hicks,  14 
How.   240,   14   L.   Ed.   404. 

"The  transaction,  in  fact,  was  only  a 
dealing  with  credits.  No  money  was 
drawn  from  the  bank,  or  deposited  in  it. 
By  the  certificate,  the  credit  of  the  bank 
was  given  in  addition  to  the  credit  of  the 
original  debtor.  Such  a  transaction,  with- 
out a  special  agreement  to  receive  the  cer- 
tificate in  payment,  would  make  it  a  collat- 
eral security  only.  A  receipt  for  the 
amount,  executed  at  the  time,  would  not 
affect    the    question."      Downey   v.    Hicks, 


14  How.  240,  249,  14  L.  Ed.  404.  See,  gen- 
erally, the   title   PAYMENT. 

Negligence  of  holder.— The  bank  being 
insolvent  when  tlie  certificate  of  deposit 
became  due,  there  was  no  ground  for  im- 
puting negligence  in  the  collection  of  the 
debt  by  the  holder,  as  no  loss  occurred  to 
the  original  debtor.  Downey  v.  Hicks.  14 
How.  240.   14  L.   Ed.  404. 

Instruction. — If  the  evidence  showed 
that,  after  the  maturity  of  the  certificate, 
the  original  debtor  admitted  his  liability 
to  make  it  good,  the  jury  should  have 
been  instructed'  that  this  evidence  con- 
duced to  prove  that  the  certificate  was 
not  taken  in  payment.  Downey  v.  Hicks, 
14  How.  240,  14  L.   Ed.  404. 

Cashier's  authority. — See  ante,  "Certi- 
fication  of  Checks,"   III,   B,   2,  b,   (2),    (d). 

35.  Interest  on  deposits  in  suspended 
national  banks.— National  Bank  z\  Mer- 
chants' Nat.  Bank,  94  U.  S.  437,  24  L  Ed 
176. 

The  interest  being  a  liquidated  sum  it 
the  time  of  the  payment  of  the  deposit, 
an  action  lies  to  recover  it,  and  interest 
thereon.  National  Bank  v.  Mechanics' 
Nat.  Bank.  94  U.  S.  437.  24  L.  Ed.  176. 
See  ante.  "Relation  between  Bank  and  De- 
positor." III.  B,  2,  b,   (1). 

36.  Agent    for    holder,    not    drawer. 

Ward  r.  Smitli.  7  VV.ilI.  447.  19  L.  Ed.  207; 
Bank  of  Washington  v.  Triplctt,  1  Pet.  15, 
7  L.  Ed.  37;  Dodge  z:  Freedman's  Saving! 
etc..   Co.,  93  U.   S.  379,   385,  23    L.   Ed.  920. 

Where  an  instrument  payable  at  a  banK 
is  lodged  with  the  bank  for  collection,  the 
bank  becomes  the  agent  of  the  payee  to 
receive  payment.  Ward  v.  Smith.  7  Wail 
444,  19  L.  Ed.  207;  Cheney  v.  Libbv.  134 
U.   S.  68,   82.  33   L.   Ed.   818. 

In  law,  a  bank  with  whom  a  note  is  de- 
posited for  collection  is  the  agent  of  the 
holder,  and  not  of  the  maker.  The  maker 
has  no  interest  in  it,  except  to  pay  the 
note.  Failing  to  do  this,  he  leaves  it  to 
be  dealt  with  as  others  interested  may 
choose.  Dodge  v.  Freedman's  Saving 
etc..  Co.,  93  U.  S.   379.  23  L.   Ed.  920. 

37.  But    where    such    instrument    is    no' 
lodged  with   the  bank,  whatever  the  bank- 
receives    from    the    maker    to   apply   upon' 
the    instrument,    it    receives    as    his    agent. 
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special  autliority  an  agent  can  only  receive  payment  of  the  debt  due  his  principal 
in  the  legal  currency  of  the  country,  or  in  bills  which  pass  as  money  at  their  par 
value  by  the  common  consent  of  the  community.-"^^ 

b.  Title  to  Paper  Deposited  and  Lien  Thereon. — When  negotiable  paper  is  de- 
posited for  collection,  the  depositor  remains  the  owner,  as  to  the  collecting  bank, 
in  the  absence  of  special  agreement,^^  And  the  mere  provisional  credit  as  cash, 
with  liberty  to  draw  thereon,  will  not  change  the  rule."*"  The  question  is  one  of 
fact  rather  than  of  law.-*^  And  so  also  where  such  paper  is  transmitted  by  one 
bank  or  banker  to  another  for  collection  by  the  latter ,4'-  except  where  the  collec- 


not  as  the  agent  of  the  paj'ee.  Ward  v. 
Smith.  7  Wall.  447.  19  L.  Ed.  207;  Cheney 
V.   Libby.   134  U.   S.   68,   82,  33  L.   Ed.   SIS. 

A  bank  does  not  become  the  agent  of 
the  payee  to  receive  the  amount  of  the 
notes  by  reason  simply  of  the  fact  that 
notes  were  made  payable  at  their  bank. 
The  funds  left  by  obligor  with  them  to 
be  applied  in  payment  of  the  notes  are, 
therefore,  his  property,  not  the  property 
of  payee.  Cheney  v.  Libby.  134  U.  S.  68, 
83.  33  L.  Ed.  818. 

"In  Ward  v.  Smith.  7  Wall.  447.  4.50,  19 
L.  Ed.  207,  the  question  arose  as  to 
whether  a  bank  at  which  certain  bonds 
were  made  payable  was  the  agent  of  the 
holder  to  receive  payment.  The  court 
said:  'It  is  undoubtedly  true  that  the  des- 
ignation of  the  place  of  payment  in  the 
bonds  imported  a  stipulation  that  their 
holder  should  have  them  at  the  bank, 
when  due,  to  receive  payment,  and  that 
the  obligors  would  produce  there  the 
funds  to  pay  them.  It  was  inserted  for 
the  mutual  convenience  of  the  parties. 
And  it  is  the  general  usage  in  such  cases 
for  the  holder  of  the  instrument  to  lodge 
it  with  the  bank  for  collection,  and  the 
party  bound  for  its  payment  can  call  there 
and  take  it  up.  If  the  instrument  be  not 
there  lodged,  and  the  obligor  is  there  at 
its  maturity  with  the  necessary  funds  to 
pay  it,  he  so  far  satisfies  the  contract  that 
he  cannot  be  made  responsible  for  any 
future  damages,  either  as  costs  of  suit  or 
interest,  for  delay.  When  the  instrument 
is  lodged  with  the  bank  for  collection,  the 
bank  becomes  the  agent  of  the  payee  or 
obligee  to  receive  payment."  Cheney  v. 
Libby.  134  U.   S.   68,  82,  33   L.   Ed.   818. 

38.  Authority  to  receive  payment. — 
Cheney  z:  Libby,  134  U.  S.  68,  S2,  33  L. 
Ed.  818.  Ward  v.  Smith,  7  Wall.  447, 
19    L.    Ed.   207. 

39.  Title  to  paper  deposited. — St.  Louis, 
etc.,  R.  Co.  V.  Johnson,  133  U.  S.  566,  57.5, 
33  L.  Ed.  683;  Bank  of  Metropolis  v.  New 
England  Bank,  1  How.  234.  239,  11  L.  Ed. 
115;  Bank  of  Metropolis  v.  New  England 
Bank,  6  How.  212,  12  L.  Ed.  409;  Hambro 
V.  Casey,  110  U.  S.  216,  28  L.  Ed.  125; 
Commercial  Nat.  Bank  v.  Armstrong,  148 
U.  S.  50,  51.  37  L.  Ed.  363;  Old  Nat.  Bank 
7:  German-American  Nat.  Bank.  155  U. 
S.   556,  564.  39  L.  Ed.   f'59. 

40.  Title  to  paper  deposited — Credit  as 
cash — Liberty  to  draw. — Wlierc  drafts 
are  deposited  with  a  bank,  if  there  be  no 


bargain  that  the  property  should  be 
changed,  the  relation  resembles  that  of 
principal  and  agent.  Mere  liberty  to  draw 
does  not  make  out  such  a  bargain,  partic- 
ularly where  interest  is  allowed  by  the 
banker  upon  the  bills  only  from  the  time 
when  their  amount  is  received.  St.  Louis, 
etc.,  R.  Co.  V.  Johnston,  133  U.  S.  566.  575, 
33  L.   Ed.  683. 

Where  there  is  no  express  arrangement 
or  understanding  between  the  depositor 
and  the  bank  that  the  deposits  of  out-of- 
town  paper  should  be  treated  as  cash,  such 
an  understanding  cannot  be  implied  from 
the  mere  fact  that  the  depositor  was  cred- 
ited with  the  draft  upon  the  books  of  the 
bank,  as  if  the  deposit  were  of  money,  al- 
though the  deposit  ticket  named  it  under 
the  head  of  checks,  and  that  the  deposi- 
tor himself  added  on  the  stubs  of  his  check 
book  such  deposits  to  the  current  amount, 
coupled  with  an  alleged  commercial  usage 
to  allow  good  customers  to  draw  against 
a  credit  thus  created.  St.  Louis,  etc.,  R. 
Co.  z:  Johnston,  133  U.  S.  566.  573,  576. 
33   L.   Ed.   683. 

41.  St.  Louis,  etc.,  R.  Co.  v.  Johnston. 
133  U.  S.  566,  576,  33  L.   Ed.  683. 

Example. — A  bank  received  from  a  cus- 
tomary depositor,  on  deposit,  a  foreign 
draft,  with  the  deposit  ticket  upon  which 
it  was  described  as  a  check,  the  ticket 
distinguishing  between  bills  and  checks, 
which  was  entered  by  the  instructions  of 
the  assistant  cashier  as  cash  by  the  bank, 
the  depositor's  pass  book  being  in  the  pos- 
session of  the  bank  and  no  entry  being 
made  in  it  until  some  days  afterwards,  by 
the  bank.  The  draft  was  sent  on  for  col- 
lection, the  bank  being  insolvent  when 
same  was  received  and  closing  its  doors 
shortly  afterwards.  The  question  whether 
the  bank  became  the  owner  of  the  draft, 
or  was  merely  acting  as  agent  for  the  de- 
positor to  collect  same  was  one  of  fact 
rather  than  of  law,  and  the  bank's  owner- 
ship was  not  established  by  the  evidence 
in  this  case.  St.  Louis,  etc..  R.  Co.  z\ 
Johnston,   133  U.  S.  566.  33  L.  Ed.  683. 

As  to  receipt  of  checks  and  certificates 
of  deposit  as  cash  from  depositor,  see 
ante.  "Relation  between  Bank  and  Depos- 
itor," III,  B,  2.  b.  (1). 

42.  Transmission  for  collection  between 
banks. — Thus  under  a  contract  by  an 
Ohio  bank  with  a  Pennsylvania  bank  to 
collect  at  par  all  points  west  of  Pennsyl- 
vania and  remit  on  the  1st,  11th,  and  21st 
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tion  has  been  fully  completed  by  the  receiving  bank  or  its  agent,  and  the  terms  of 


of  each  month,  the  Ohio  Bank  caused  to 
be  made  and  sent  to  the  plaintiff  a  rubber 
stamp,  for  use  in  endorsing  paper  thus 
forwarded,  which  read  "pay,"  etc.,  "for 
collection,"  etc.  Business  was  carried  on 
between  the  two  banks  under  this  ar- 
rangement until  the  Ohio  Bank  failed, 
having  in  its  hands  or  in  the  hands  of 
other  banks  to  which  the  same  had  been 
sent  by  it  for  collection,  proceeds  of  pa- 
per forwarded  by  plaintiff.  The  relation 
created  between  the  banks  as  to  uncol- 
lected paper  was  that  of  principal  and 
agent,  and  the  mere  fact  that  a  subagent 
of  the  Ohio  Bank  had  collected  the  money 
due  on  such  paper,  was  not  a  mingling  of 
those  collections  with  its  general  funds 
and  did  not  operate  to  relieve  them  from 
the  trust  obligation  created  by  the  agency 
<r  create  any  difficulty  in  specifically  trac- 
ing them.  Commercial  Nat.  Bank  v.  Arm- 
strong, 148  U.  S.  50,  51,  52,  56.  37  L.  Ed. 
363. 

"If,  before  the  subagent  parts  with  the 
money  or  credits  it  upon  an  indebtedness 
of  the  agent  bank  to  it,  the  insolvency  of 
the  latter  is  disclosed,  it  ought  not  to 
place  the  funds  which  it  has  collected,  and 
which  it  knows  belong  to  a  third  party, 
in  the  hands  of  that  insolvent  agent  or 
its  assignee;  and,  on  the  other  hand,  such 
insolvent  agent  has  no  equity  in  claiming 
that  this  money,  which  it  has  not  yet  re- 
ceived, and  which  belongs  to  its  princi- 
pal, should  be  transferred  to  and  mixed 
with  its  general  funds  in  the  hands  of  its 
;'ssignee,  for  the  benefit  of  its  general 
creditors,  and  to  the  exclusion  of  the  prin- 
cipal for  whom  it  was  collected.  Whether 
it  be  said  that  such  funds  are  specifically 
traceable  in  the  possession  of  the  sub- 
agent,  or  that  the  agent  has  never  reduced 
those  funds  to  possession,  or  put  itself  in 
a  position  where  it  could  rightfully  claim 
that  it  has  changed  the  relation  of  agent 
to  that  of  debtor,  the  result  is  the  same." 
Commercial  Nat.  Bank  v.  Armstrong.  148 
U.  S.   50.  57,   37  L.   Ed.  363. 

Again,  two  banks,  herein  called  A  and 
B,  had  an  agreement  by  which  they  col- 
lected commercial  paper  for  each  other 
and  credited  same  at  par  when  paid.  B. 
transmitted  a  sight  draft  which  it  had  re- 
ceived from  A  for  collection,  and  which 
had  been  charged  to  it  by  A  as  cash  ac- 
cording to  the  custom  of  bankers,  to  bank 
C  for  collection.  Bank  C  collected  the 
draft  through  another  bank  and  entered 
it  to  the  credit  of  B  as  of  the  last  day 
on  which  B  was  open  for  business,  it  be- 
coming insolvent.  Bank  C  claimed  the 
benefit  of  the  amount  of  the  draft  as  a 
debit  on  its  account  with  bank  B,  which 
was  indebted  to  it,  and  was  sued  therefor  by 
A.  The  original  charge  of  the  draft  as 
cash  to  B  by  A  was  merely  provisional, 
by  custom,  and  liable  to  be  canceled  if  tlie 
draft  was  not  paid.  It  was  held,  that  B 
3  U  S  Enc— 4 


did  not  purchase  this  draft  from  A,  and 
although  A  acquired  a  mere  legal  title,  it 
never  became  its  equitable  owner.  The 
draft  being  indorsed  for  collection,  this 
was  notice  to  every  subsequent  holder 
that  it  was  forwarded  simply  for  collec- 
tion. Neither  by  contract,  course  of  busi- 
ness, nor.  the  custom  of  bankers  did  the 
receipt  of  the  draft  by  B  make  it  a  debtor 
for  the  amount  thereof,  nor  would  it  be- 
come such  debtor  until  after  collection 
and  possession  of  the  proceeds  either  ac- 
tually or  by  settlement  of  accounts  be- 
tween the  parties.  Old  Nat.  Bank  v.  Ger- 
man-American Nat.  Bank,  155  U.  S.  556, 
39  L.  Ed.  259.  citing  Sweeny  v.  Easter,  1 
Wall.  166.  17  L.  Ed.  681; White  v.  Miners' 
Nat.  Bank,  102  U.  S.  658,  26  L.  Ed.  250; 
Commercial  Nat.  Bank  v.  Armstrong,  148 
U.   S.    50,   37  L.    Ed.   363. 

The  mere  fact  that  news  of  the  condi- 
tion of  bank  B  had  not  reached  the  defend- 
ant at  the  time  it  made  this  entry  is  im- 
material. The  condition  of  insolvency 
was  "disclosed"  because  it  was  known  to 
the  officers  of  the  law,  and  action  had 
been  taken  by  them  in  consequence 
thereof,  and  that  is  all  that  is  necessary. 
Old  Nat.  Bank  v.  German-American  Nat. 
Bank,  155  U.  S.  556,  565,  39  L.  Ed.  2.59. 

"There  is  nothing  in  the  case  of  the 
Commercial  Nat.  Bank  v.  Armstrong.  148 
U.  S.  50.  37  L.  Ed.  363,  which  conflicts 
with  this.  On  the  contrary,  it  was  said  in 
that  opinion,  in  reference  to  a  transaction 
similar  to  the  one  before  us:  'The  plain- 
tiff, then,  as  principal,  could  unquestion- 
ably have  controlled  the  paper  at  any 
time  before  its  payment,  and.  this  control 
extended  to  such  time  as  the  money  was 
received  by  its  agent,  the  Fidelity.'  "  Old 
Nat.  Bank  v.  German-.\merican  Nat. 
Bank,  155  U.  S.  556.  564.  39  L.  Ed.  259. 

"Language  found  later  in  the  opinion, 
upon  whicii  the  defendant  relies,  must  be 
understood  in  relation  to  the  particular 
facts  of  that  case.  Certain  drafts  had 
been  received  by  the  Fidelity  Bank  and 
forwarded  for  collection  to  other  banks, 
and  by  the  latter  collected.  Of  these  col- 
lections some  had  been  made  by  banks 
indebted  to  the  Fidelity,  and  others  by 
banks  to  whom  the  Fidelity  was  indebted, 
and  the  amount  of  such  collections  cred- 
ited on  their  accounts  with  the  Fidelity. 
The  former  were  paid  by  such  banks  to 
Armstrong,  the  receiver  of  the  Fidelity, 
and  after  its  failure.  The  suit  was  one 
brought  by  the  original  owner  of  these 
drafts  against  the  receiver,  to  charge  the 
funds  in  his  hands  with  a  trust  in  respect 
to  all  these  collections,  and  it  was  ad- 
judged that  he  was  such  trustee  as  to  the 
former,  and  not  as  to  the*  latter;  the  for- 
mer, because  the  collection  had  not  been 
completed  by  the  Fidelity  before  its  fail- 
ure, and.  therefore,  the  amounts  thereof 
subsequently     received     by     the     receiver 


50 


BAXKS  AXD  BAXKIXG. 


the  arrangement  show  that  it  was  not  irtcndecl  that  the  proceeds  be  kept  on  special 
deposit  until  reniitted.'*^ 

Indorsement  "For  Collection"— Effect. — The  indorsement  of  negotiable 
paper  with  the  words  "for  collection.'"  restrains  its  negotiability;  and  a  party  who 
has  thus  indorsed  it,  is  competent  to  prove  that  he  was  not  the  owner  of  it,  and  did 
not  mean  to  give  title  to  it  or  to  its  proceeds  when  collected.^^ 

Lien  of  Collecting  Bank. — But  the  collecting  bank  has  a  lien  thereon  for  a 
general  balance  of  account,  in  the  absence  of  special  agreement,  or  notice  of  owner- 
ship in  another.^5     But  for  slich  to  attach,  credit  must  have  been  given  on  the 


were  received  for  the  benefit  of  the  origi- 
nal holder;  whilst,  as  to  the  latter,  the  col- 
lection by  the  Fidelitj-  was  complete  and 
the  original  holder  stood  siinplj'  as  a  gen- 
eral creditor  of  the  Fidelity  for  such 
amounts.  There  was  in  respect  to  these 
latter  collections  no  question  as  to  the 
precise  time  at  which  the  transaction  be- 
tween the  Fidelity  and  the  collecting 
banks  was  completed,  and  no  suggestion 
that  an  entry  on  the  books  of  the  Fidelity, 
or  some  other  act  indicating  its  assent  to 
the  action  of  the  collecting  banks  in  cred- 
iting the  amount,  was  necessary  to  com- 
plete the  settlement.  On  the  contrary,  it 
was  assumed  that  the  settlement  between 
the  Fidelity  and  its  agents  was  complete 
at  the  time  of  the  failure."  Old  Nat.  Bank 
V.  German-American  Nat.  Bank,  155  U.  S. 
556.   564,   39   L.   Ed.  259. 

43.  Collection  complete  and  become  a 
debt. — As  to  those  moneys  collected  by 
subagents  to  whom  the  Ohio  bank  was  in 
debt,  and  which  collections  had  been  cred- 
ited by  the  subagents  upon  the  debts  cf 
the  bank  to  them,  before  its  insolvency 
was  disclosed,  there  the  monej'S  had  prac- 
tically passed  into  the  hands  of  the  Fidel- 
ity, and  the  collection  had  been  fully  com- 
pleted. It  was  not  a  mere  matter  of  book- 
keeping between  the  bank  and  its  agents; 
it  was  the  same  as  though  the  monej'  had 
actually  reached  the  vaults  of  the  Ohio 
bank.  It  was  a  completed  transaction  be- 
tween it  and  its  subagents,  and  nothing 
was  left  but  the  settlement  between  the 
bank  and  the  principal.  Commercial  Nat. 
Bank  v.  Armstrong.  148  U.  S.  50,  58.  37  L. 
Ed.  363;  Old  Nat.  Bank  v.  German-Amer- 
ican Nat.  Bank,  155  U.  S.  556.  564,  39  L- 
Ed.  259. 

By  the  terms  of  the  arrangement  be- 
tween the  banks,  the  relation  of  debtor 
and  creditor  was  created  when  the  col- 
lections were  fully  made.  The  agreement 
was  to  collect  at  par.  and  remit  on  the 
first,  eleventh,  and  twenty-first  of  each 
month.  Collections  intermediate  to  those 
dates  were,  by  the  custom  of  banks  and  the 
evident  understanding  of  the  parties,  to  be 
mingled  with  the  general  funds  of  the 
Ohio  bank,  and  used  in  its  business. 
Commercial  Nat.  Bank  t".  y^rmstrong,  148 
U.    S.    50.    5S.   37   L.    Ed.   363. 

It  was  the  contemplation  of  the  par- 
ties, and  must  be  so  adjudged  according 
to  the  ordinary  custom  of  banking,  that 
these    collections    were    not    to    be    placed 


on  special  deposit  and  held  until  the  day 
for  remitting.  The  verj'  fact  that  collec- 
tions were  to  be  made  at  par  shows  that 
the  compensation  for  the  trouble  and  ex- 
pense of  collection  was  understood  to  be 
the  temporary  deposit  of  the  funds  thus 
collected,  and  the  temporary  i?se  thereof 
bj'  the  collecting  bank.  Commercial  Nar. 
Bank  v.  Armstrong.  148  U.  S.  50,  58,  59, 
37   L.  Ed.  363. 

44.  Effect  of  indorsement  "for  collec- 
tion."— Sweeney  r.  Easter.  1  Wall.  16G, 
17  L.  Ed.  681.  Instructions  are  rightly 
withheld,  which  would  refer  to  the  jury 
the  interpretation  of  the  indorsement  on 
negotiable  paper,  and  leave  them  to  de- 
termine a  case,  special  in  its  circumstances, 
on  the  face  of  the  paper  and  the 
custom  of  bankers  generally;  which,  for  ex- 
ample, in  a  case  where  paper  was  in- 
dorsed "for  collection,"  and  where,  by  the 
course  of  dealing  between  the  parties,  pa- 
per was  frequently  sent  for  collection 
only,  would  leave  the  jury  to  find  that 
title  passed  generally,  because  bankers 
testified  that,  by  the  general  custom  and 
usage  of  bankers,  negotiable  paper,  in- 
dorsed as  mentioned,  and  transmitted  for 
collection,  would  be  held  and  treated  as 
the  property  of  the  banker  transmitting 
it.  Sweeney  v.  Easter,  1  Wall.  166,  17  L. 
Ed.    681. 

"The  endorsement  'for  collection'  was 
notice  that  its  possession  was  that  of 
agent  and  not  of  owner.  In  Sweeney  v. 
Easter.  1*  Wall.  166.  173,  17  L.  Ed.  681, 
in  which  there  was  an  endorsement  'for 
collection,'  Mr.  Justice  Miller  said:  'The 
words  "for  collection"'  evidently  had  a 
ineaning.  That  meaning  was  intended  to 
limit  the  eflfect  which  would  have  been 
given  to  the  endorsement  without  them, 
and  warned  the  party  that,  contrar)'  to 
the  purpose  of  a  general  or  blank  en- 
dorsement, this  was  not  intended  to  trans- 
fer the  ownership  of  the  note  or  its  pro- 
ceeds.' "  Commercial  Nat.  Bank  v.  Arm- 
strong,   148    U.    S.    50,    56.    37    L.    Ed.    363. 

45.  Lien  of  collecting  bank. — "It  has 
been  long  settled,  that  wherever  a  banker 
has  advanced  money  to  another,  he  has  a 
lien  on  all  the  paper  securities  which  are 
in  his  hands,  for  the  amount  of  his  gen- 
eral balance,  unless  such  securities  were 
delivered  to  him  under  a  particular  agree- 
ment." Bank  of  Metropolis  v.  New 
England    Bank,    1    How.    '234,    239,    11    L. 
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faith  thereof.^^'     And  the  Hen  does  not  incKide  the  damages  on  protested  foreign 
bills.^^     Such  hen  is  not  waived  by    accepting  an    assignment    in    insolvency  by 


Ed.  115;  Bank  of  Metropolis  z'.  New 
England  Bank,  6  How.  212,  12  L.  Ed.  409. 

"It  is  familiar  law  that  a  bank  receiv- 
ing notes  for  collection  is  entitled,  in  the 
absence  of  a  contract  expressed  or  implied 
to  the  contrary,  to  retain  them  as  secu- 
rity for  the  debt  of  the  party  depositing 
the  notes.  1  Jones'  Liens  (2d  Ed.),  §  244; 
Bank  of  Metropolis  v.  New  England 
Bank.  1  How.  234,  239,  11  L.  Ed.  115; 
Reynes  v.  Dumont,  130  U.  S.  354,  391, 
392,  32  L.  Ed.  934.  But  if  such  banker's 
lien  existed  the  sale  transferred  nothing 
but  the  equity  in  those  notes  after  the 
payment  of  the  debt  secured  by  their  de- 
posit." Joyce  V.  Auten.  179  U.  S.  591, 
597,  45   L.   Ed.  332. 

When  there  have  been,  for  several  years, 
mutual  and  extensive  dealings  between 
two  banks,  and  an  account  current  kept 
between  them,  in  which  they  mutually 
credited  each  other  with  the  proceeds  of 
all  paper  remitted  for  collection,  when 
received,  and  charged  all  costs  of  pro- 
tests, postage,  etc.;  accounts  regularly 
transmitted  from  the  one  to  the  other 
and  settled  upon  these  principles;  and 
upon  the  face  of  the  paper  transmitted, 
it  always  appeared  to  be  the  property 
of  the  respective  banks,  and  to  be  remitted 
by  each  of  them  upon  its  own  account; 
there  is  a  lien  for  a  general  balance  of 
account  upon  the  paper  thus  transmitted, 
no  matter  who  may  be  its  real  owner. 
Bank  of  Metropolis  z'.  New  England 
Bank.  1  How.  234.  11  L.  Ed.  115;  Bank 
of  Metropolis  v.  New  England  Bank, 
6   How.   212,    12    L.   Ed.   409. 

Notice  of  real  ownership. — And  where 
one  bank  or  banker,  having  mutual  deal- 
ings with  another,  is  in  the  habit  of 
transmitting  to  it  or  him  in  the  usual 
course  of  business  negotiable  paper  for 
collection,  the  collection  being  in  fact 
sometimes  on  account  of  the  former,  and 
sometimes  on  account  of  his  customers, 
and  fails,  owing  his  correspondent  a  bal- 
ance in  general  account,  such  correspond- 
ent cannot  retain  to  answer  that  balance 
any  paper  so  transmitted  for  collection, 
and  really  belonging  to  third  person,  if 
he  knew  it  was  sent  for  collection  merely. 
Sweeney  v.  Easter,  1  Wall.  166.  17  L.  Ed. 
681;  Bank  of  Metropolis  v.  New  Eng- 
land Bank,  6   How.  212,   12   L.  Ed.  409. 

But  if  the  receiving  bank  or  banker 
have  treated  the  transmitting  bank  or 
banker  as  owner  of  the  transmitted  paper, 
and  had  no  notice  to  the  contrary,  and 
upon  the  credit  of  such  remittances,  made 
or  anticipated  in  the  usual  course  of  deal- 
ing between  them,  balances  were  from 
time  to  time  suffered  to  remain  in  the 
hands  of  the  latter,  now  failed  to  be  met 
by  proceeds  of  such  negotiable  paper  trans- 
mitted, then  the  former  is  entitled  to  re- 
tain the  paper  or  its  proceeds  against  the 


bank  or  banker,  for  the  balance  of  ac- 
count due  the  receiving  bank  or  banker 
aforesaid.  Sweeney  v.  Easter,  1  Wall. 
166.  17  L.  Ed.  681;  Bank  of  Metropolis 
V.  New  England  Bank,  6  How.  212,  12  L. 
Ed.    409. 

The  possession  of  the  paper  was  prima 
facie  evidence  that  it  was  the  property 
of  the  remitting  bank;  and  without  no- 
tice to  the  contrary,  the  collecting  bank 
had  a  right  so  to  treat  it,  and  was  under 
no  obligation  to  inquire  whether  it  was 
held  as  agent  or  as  owner;  and  if  an  ad- 
vance of  money  had  been  made  upon  this 
paper  to  the  remitting  bank,  the  right  to 
retain  for  that  amount  would  hardly  be 
disputed.  Bank  of  Metropolis  v.  New 
England  Bank,  1  How.  234,  239.  11  L.  Ed. 
115. 

li  the  accounts  show  that  it  was  their 
practice  and  understanding  to  allow  them 
to  stand  and  await  the  collection  of  the 
paper  remitted,  the  rights  of  the  parties 
are  the  same  as  if  there  had  been  a  pos- 
itive and  express  agreement;  and  such  mu- 
tual indulgence  on  these  balances  would 
be  a  valid  consideration;  and,  like  the 
actual  advance  money,  give  the  collect- 
ing bank  a  right  to  retain  the  amount 
due  on  closing  the  account.  Bank  of 
Metropolis  v.  New  England  Bank.  1  How. 
234.    239.   11    L.    Ed.    115. 

Source  of  knowledge  or  notice — In- 
structions.—A  cliarge  which  lays  down 
the  law  in  this  way  upon  the  case  sup- 
posed, is  correct;  and  as  respects  the 
knowledge  of  or  notice  to  the  receiving 
banker,  it  is  unimportant  from  what 
scource  he  have  derived  it;  nor  need  in- 
structions in  such  a  case  as  is  above  sup- 
posed be  given  on  that  point.  Sweeney  v. 
Easter,   1  Wall.   106,   17  L.   Ed.  681. 

46.  Credit  based  thereon  essential. — 
And  even  if  the  collecting  bank  had  no 
notice  that  the  remitting  bank  was  merely 
an  agent,  but  regarded  and  treated  it  as 
the  owner  of  the  paper  transmitted,  yet 
the  collecting  hank  is  not  entitled  against 
the  real  owners,  unless  credit  was  given 
to  the  remitting  bank,  or  balances  suf- 
fered to  remain  in  its  hands,  to  be  met 
by  the  negotiable  paper  transmitted,  or 
expected  to  be  transmitted,  in  the  usual 
course  of  the  dealings  between  the  two 
banks.  Bank  of  Metropolis  f.  New 
England  Bank,  6  How.  212,  12  L.  Ed.  409; 
Sweeney  v.  Easter,  1  Wall.  166,  17  L.  Ed. 
68 1 . 

47.  Damages  on  protested  foreign  bills. 
— Where  foreign  bills  which  had  been  re- 
mitted by  a  bank,  their  owner  and  holder, 
to  its  foreign  correspondent  for  collec- 
tion, were  protested  at  mitturity  at  an  ex- 
pense of  $1,:!56.  which  was  paid  by  the 
correspondent,  the  bank,  the  drawer  and 
drawees  having  all  failed  before  maturity, 
the  protested  bills  are  the  property  of  the 
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which  it  was  a  preferred  creditor.-^^ 

c.  Duty  and  Liability  of  Bank  to  Depositor— {\)  In  General — The  liabiHty 
of  the  bank,  for  the  bilf  placed  in  its  hands  for  collection,  nndoubtedly  depends  on 
the  question,  whether  reasonable  and  due  diligence  has  been  used,  in  the  perform- 
ance of  its  duty,*^  and  a  presumption  of  negligence  may  arise  from  assidental 
loss  in  the  bank'.^'^  The  question  of  negligence,  where  there  is  evidence,  is  one  for 
the  jury.51  By  failing  to  demand  payment  of  a  bill  or  note,  held  for  collection, 
the  bank  makes  the  bill  its  own,  and  becomes  liable  to  its  real  owner  for  the 
amount.52  ^^j-i^j  ^s  an  agent,  charged  with  the  duty  of  collecting  the  note,  and  do- 
ing whatever  was  necessary  to  insure  the  liability  of  the  endorsers  if  it  was  not 
paid,  the  bank  was  bound  to  give  notice  of  its  nonpayment  at  least  to  its 
principal,  in  order  that  he  miglit  do  what  was  requisite  to  protect  himself.-^^ 


bank,  subject  in  the  hands  of  correspond- 
ent to  their  lien  as  bankers  for  the  se- 
curity of  the  balance  due  them  on  general 
account.  All  moneys  collected  by  them 
on  the  bills,  whether  it  be  for  principal, 
interest,  or  damages,  must  be  passed  as 
soon  as  collected  to  the  credit  of  the  bank. 
They  are  th«  holders  of  the  bills,  but  in 
no  legal  sense  the  owners,  though  it  may 
be  their  lien  is  for  more  than  can  be  col- 
lected from  the  drawers  or  drawee?. 
Clearly  the  law  does  not  require  the  bank 
to  pay  the  damages  in  addition  to  the  ex- 
pense of  protest,  when  the  payment,  if 
made,  must  be  passed  to  its  own  credit 
on  the  books  of  its  collecting  agents. 
Hambro  v.  Casey,  110  U.  S.  216.  28  L. 
Ed.  125. 

48.  The  fact,  as  alleged,  that  the  bank, 
although  a  preferred  creditor,  accepted 
the  assignment  in  insolvency,  cannot  be 
construed  as  an  admission  that  the  bank 
waived  its  lien  on  the  notes  deposited 
with  it  for  collection.  Nowhere  is_  there 
a  suggestion  that  the  bank  either  directly 
or  indirectly  consented  that  the  assign- 
ment should  operate  to  divest  itself  of  its 
lien  and  transfer  the  notes  in  its  hands 
to  the  receiver  discharged  from  such  lien. 
Joyce  V.  Auten.  179  U.  S.  591.  597,  45  L- 
Ed.   3?.2. 

Binding  efTects  of  customs. — See  ante, 
"Effect  of  Cu-tnms  for  Transacting  Bank- 
ing Business."  TIL  B.  1. 

49.  Depends  on  exercise  of  diligence. — 
Bank  of  Washington  v.  Triplett,  1  Pet. 
25.  31.  7  L.  Ed.  37;  Britton  v.  Niccolls. 
104    U.    S.    757,    761,   26    L.    Ed.    917. 

50.  Presumption  from  loss — Burden  of 
proof. — .\n  accidental  loss  or  disappear- 
ance in  a  bank  of  a  bill  sent  to  it  to  col- 
lect, from  the  bank's  not  taking  sufficient 
care  of  letters  brought  to  it  from  the 
mail,  carries  with  it  a  presumption  of  neg- 
ligence in  the  bank;  and  on  a  suit  against 
it,  the  burden  of  preof  is  on  the  bank  to 
explain  the  negligence.  Chicopee  Bank 
V.  r'Mladelphia  Bank,  8  Wall.  641.  19  L. 
Ed.  422. 

If,  through  this  negligence  alone,  it  is 
inferable  that  notice  of  presentment,  de- 
mand, and  nonpayment,  were  not  given 
to  the  holder,  so  as  to  enable  him  to  hold 
parties  prior  to  him,  the  bank  guilt\'  of 
the  negligence  is  responsible  to  the  holder 


for  the  amount  of  the  bill,  even  though 
the  holder  himself  have  not  been  so  en- 
tirely thoughtful,  active,  and  vigalent  as 
he  perhaps  might  have  been.  Chicopee 
Bank  v.  Philadelphia  Bank.  8  Wall.  641, 
19  L.  Ed.  422. 

51.  Negligence  a  question  for  jury. — 
Milwaukee  Nat.  Bank  v.  City  Bank,  103 
U.    S.    668,    671,   26   L.    Ed.   417. 

52.  Failure  to  demand  payment. — Bank 
of  Washington  v.  Triplett,  1  Pet.  25.  31, 
7  L.  Ed.  37;  Britton  v.  Niccolls,  104  U. 
S.  757,  761,  26  L.  Ed.  917;  Bird  V.  Louisi- 
ana State  Bank.  93  U.  S.  96,  23  L.  Ed.  818. 

The  place  of  residence  of  the  maker  of 
a  note  being  presumptively  where  it  is 
dated,  the  duty  of  the  bankers  as  collect- 
ing agents  is,  to  make  inquiry  for  his 
place  of  business  or  residence  in  that 
city,  and,  if  he  had  either,  to  make  there 
the  presentment  of  the  notes,  but  if  he 
had  neither,  to  use  reasonable  diligence 
to  find  him  for  that  purpose.  Where  it 
turned  out  that  the  maker  had  neither 
domicile  nor  place  of  business  in  the  city, 
and  was  absent  at  the  time  from  it,  no  de- 
mand upon  him  there  was  possible,  nor 
was  that  essential  to  charge  the  indors- 
ers.  Britton  v.  Niccolls,  104  U.  S.  757, 
761.  26  L.   Ed.  917. 

Where  a  bill  is  deposited  with  a  bank 
for  collection,  the  bank  becomes  the  agent 
of  the  holder,  not  of  the  drawer,  and  may 
consequently  so  act,  as  to  discharge  the 
drawer,  without  becoming  liable  to  its 
principal.  Bank  of  Washington  v.  Trip- 
lett. 1  Pet.  25.  7  L.  Ed.  37.  See  the  titles 
BILLS,  NOTES  AND  CHECKS;  PRIN- 
CIPAL  AND  AGENT. 

Where,  however,  the  bank,  as  the  agent, 
received  no  specific  instructions,  but  was 
left  to  act  according  to  the  law  merchant, 
a  course  of  proceeding  which  did  not  dis- 
charge the  drawer,  would  not  render  the 
a.gent  liable.  Bank  of  Washington  v. 
Triplett,   1    Pet.   25.  7  L.  Ed.  37. 

53.  Failure  to  give  notice  of  protest. — 
Bird  V.  Louisiana  State  Bank.  93  U.  S. 
96,  98,  23  L.   Ed.   818. 

A  promissory  note,  bearing  date  Janu- 
ary 28,  1859.  payable  twelve  months  there- 
after at  the  Citizens'  Bank,  New  Or- 
leans, and  indorsed  by  A.,  the  payee,  and 
B.,  the  then  owner  thereof,  who  resided 
in  Missouri,  was.  before  maturity,  placed 
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(2)  Employment  of  Agent  or  Correspondent. — If  the  employment  of  a  notary 
public  for  the  purpose  of  making  presentment  and  demand  of  tlie  maker  of  a 
note  is  sanctioned  by  the  usage  of  bankers,  or  by  the  law  as  declared  by  the  state 
courts,  instead  of  making  the  presentment  and  demand  personally,  the  bank  or 
banker  may  place  the  note  in  his  hands  for  the  performance  of  that  duty,  without 
being  liable  for  his  failure  of  duty.^^  But  where  the  agent  employed  by  a  bank 
for  the  collection  of  negotiable  paper  deposited  with  it,  is  a  correspondent  bank 
or  banker,  it  is  held  that  the  New  York  rule,  holding  the  transmitting  bank  gen- 
erally liable  for  the  defaults  of  its  correspondent,  is  the  preferable  and  best- 
founded  one,  although  a  majority  of  the  state  courts  have  adopted  the  contrary 


in  the  branch  of  the  Louisiana  State  Bank 
at  Baton  Rouge,  whose  cashier  indorsed 
and  forwarded  it  to  the  mother  bank  :it 
New  Orleans  for  collection.  It  was  duly 
protested  for  nonpayment  by  the  notary 
of  the  mother  bank,  who  mailed  notices 
of  protest  for  the  indorsers  to  the  cashier 
of  the  branch  bank.  A.,  upon  whom  re- 
liance was  principally  placed,  died,  and 
his  executors  were  qualified  before  the 
maturity  of  the  note;  but  neither  they  nor 
B.  was  served  by^  the  branch  bank  with 
notice  of  protest.  Held,  that  the  bank 
was  liable  for  any  loss  thereby  sustained 
by  the  holder  of  the  note.  Bird  v.  Louisi- 
ana State  Bank,  93  U.  S.  96.  23  L.  Ed. 
818. 

As  the  statute  of  limitations  was  sus- 
pended in  Louisiana  during  the  war,  the 
note  was  not  prescribed  when  the  plain- 
tiffs, the  executors  of  A.,  made  a  legal 
demand  on  the  defendant  by  instituting 
this  action,  Jan.  5,  1870.  The  defendant, 
by  paying  the  note  at  that  time,  could, 
therefore,  have  been  subrogated  to  their 
rights,  and  could  have  maintained  suit 
against  the  maker  in  their  names.  Bird  v. 
Louisiana  State  Bank,  93  U.  S.  9G.  23  L. 
Rd.  818.  And  see  the  title  BILLS, 
NOTES    AND    CHECKS. 

54.  Employment  of  agent. — Britton  v. 
Niccolls,  104  U.  S.  757,  761,  26  L.  Ed.  917. 

For  any  failure  on  his  part  to  perform 
his  whole  duty  he  alone  was  liable;  the 
bankers  were  no  more  liable  than  they 
would  have  been  for  the  unskillfulness  of 
a  lawyer  of  reputed  ability  and  learning, 
to  whom  they  might  have  handed  the 
notes  for  collection,  in  the  conduct  of  a 
suit  brought  upon  them.  Britton  v.  Nic- 
colls. 104  U.   S.  757,  766.  26   L.   Ed.  917. 

The  fact  that  in  the  action  against  the 
indorser,  judgment  passed  in  his  favor, 
on  the  ground  that  due  presentment  and 
demand  of  payment  had  not  been  made  of 
the  maker,  can  have  no  weight  in  this 
case.  The  bankers  were  not  parties  to 
that  action,  had  no  control  over  its  man- 
agement, and  are  not  bound  by  the  judg- 
ment rendered.  If  the  plaintiff  was  not 
satisfied  with  that  judgment,  he  should 
have  appealed  from  it.  The  rulings  of 
the  court  in  that  case  are  not  authority 
in  this.  Britton  v.  Niccolls.  104  U  S 
757,   766,   26   L.    Ed.   917. 

New      York      doctrine — Ohio. — In      the 


state  of  New  York  the  doctrine  obtains 
that  bankers,  to  whom  notes  are  intrusted 
for  collection,  are  responsible  for  the 
f.Tihire  of  agents  employed  by  them  in 
the  presentation  of  the  notes  to  the 
maker  and  in  protesting  them  when  not 
paid,  though  the  agents  are  notaries  ex- 
ercising a  public  office  and  especially 
charged  with  the  performance  of  such 
duties.  Britton  z:  Niccolls,  104  U.  S.  757, 
761,  26  L.  Ed.  917;  Exchange  Nat.  BauK 
V.  Third  Nat.  Bank,  112  U.  S.  276.  281, 
28  L.  Ed.  722;  Tradesman's  Nat.  Bank  v. 
Third  Nat.  Bank.  112  U.  S.  293,  28  L.  Ed. 
728. 

The  New  York  doctrine,  it  seems,  has 
been  adopted  in  Ohio.  Britton  v.  Niccolls, 
104  U.  S.  757,  762,  26  L.  Ed.  917.  And  also 
in  Indiana.  Exchange  Nat.  Bank  v.  Third 
Nat.  Bank,  112  U.  S.  276,  281,  28  L.  Ed. 
722. 

The  New  York  and  Ohio  cases  show 
that  where  a  bank,  as  a  collection  agency, 
receives  a  note  for  the  purposes  of  col- 
lection, its  position  is  that  of  an  inde- 
pendent contractor,  and  the  instruments 
employed  by  such  bank  in  the  business 
contemplated  are  its  agents,  and  not  the 
subagents  of  the  owner  of  the  note. 
Hoover  v.  Wise,  91  U.  S.  308,  313,  23  L. 
Ed.  392.  See,  also.  Exchange  Nat.  Bank 
V.  Third  Nat.  Bank,  112  U.  S.  276,  283,  28 
L.    Ed.    722. 

Other  states. — But  in  the  courts  of  other 
states,  it  has  been  generally  rejected. 
Britton  t-.  Niccolls,  104  U.  S.  757.  762.  26 
L.   Ed.  917. 

"In  the  supreme  courts  of  Connecticut, 
Maryland.  Illinois,  Wisconsin,  and  Mis- 
sissippi, the  doctrine  of  the  supreme  court 
of  New  York  in  the  case  reversed,  and  of 
the  supreme  court  of  Massachusetts  has 
been  approved  and  followed.  In  the  New 
York  case,  in  the  court  of  errors,  it  was 
conceded  that  the  general  liability  of  the 
collecting  bank  might  be  varied  and 
limited  by  express  agreement  of  the  par- 
ties, or  by  implication  arising  from  gen- 
eral usage;  and  in  some  of  the  cases  in 
other  states,  proof  of  such  general  usage 
of  bankers  in  the  employment  of  notaries 
was  permitted,  and  a  releas'^  thereby  as- 
serted from  liability  of  the  bank  for  any 
neglect  by  them."  Britton  7'.  Niccolls, 
104  U.  S.  757,  763,  26  L.  Ed.  917. 
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rule.55     Although  of  course  the  rule  may  be  varied  by  consent,  or  acceptance  of 


55.  Correspondent  bank. — Exchange 
Nat.  Bank  :■.  riiird  Nat.  Bank,  112  U.  S. 
i76,  28  L.  Ed.  722.  The  rule  that  the 
bank's  liability,  in  taking  for  collection 
drafts  on  a  drawee  at  another  town  ex- 
tends merely  to  the  exercise  of  due  care 
in  the  selection  of  a  competent  agent 
there,  and  to  the  transmission  of  the 
drafts  to  such  agent,  with  proper  instruc- 
tions; and  that  the  correspondent  bank 
is  not  its  agent,  but  the  agent  of  the  de- 
positor, so  that  the  bank  is  not  liable  for 
the  default  of  the  correspondent  bank, 
due  care  having  been  used  in  selecting 
that  bank,  is  established  in  Massachusetts. 
in  Maryland,  in  Connecticut,  in  Missouri, 
in  Illinois,  in  Tennessee,  in  Iowa,  in  Wis- 
censin,  and  in  Mississippi.  Exchange  Nat. 
Bank  v.  Third  Nat.  Bank,  112  U.  S.  276. 
281  28  L  Ed.  722;  Tradesman's  Nat.  Bank 
V.  Third  Nat.  Bank,  112  U.  S.  293,  28  L. 
Ed.  728;  Britton  v.  Niccolls,  104  U.  S.  757, 
763,   26   L.    Ed.  917. 

"The  authorities  which  support  this 
rule  rest  on  the  proposition  that  since 
what  is  to  be  done  by  a  bank  employed  to 
collect  a  draft  payable  at  another  place 
cannot  be  done  by  any  of  its  ordinary  of- 
ficers or  servants,  but  must  be  entrusted 
to  a  subagent.  the  risk  of  the  neglect  of 
the  sufeagent  is  upon  the  party  eniploying 
the  bank,  on  the  view  that  he  has  im- 
pliedly authorized  the  employment  of  the 
subag-ent;  and  that  the  incidental  benefit 
which  the  bank  may  receive  from  col- 
lecting the  draft,  in  the  absence  of  an  ex- 
press or  implied  agreement  for  compen- 
sation, is  not  a  sufficient  consideration 
from  which  to  legally  infer  a  contract  to 
warrant  against  loss  from  the  negligence 
of  the  subagent."  Exchange  Nat.  Bank 
V  Third  Nat.  Bank.  112  U.  S.  276,  281,  28 
L.   Ed.   722. 

The  contrary  doctrine,  that  a  bank,  re- 
ceiving a  draft  or  bill  of  exchange  in  one 
state  for  collection  in  another  state  from 
a  drawee  residing  there,  is  liable  for  neg- 
lect of  duty  occurring  in  its  collection, 
whether  arising  from  the  rlefault  of  its 
own  officers  or  from  that  of  its  corre- 
spondent in  the  other  state,  or  an  _  agent 
employed  by  such  correspondent,  in  the 
absence  of  any  express  or  implied  con- 
tract varying  such  liability,  is  established 
by  decisions  in  New  York,  in  Ohio,  and 
in  Indiana,  and  is  the  preferable  rule. 
Exchange  Nat.  Bank  v.  Third  Nat.  Bank, 
112  U.  S.  276.  281,  28  L.  Ed.  722,  dis- 
tinguishing P.ritton  X'.  Niccolls,  104  U.  S. 
75?,  26  L.  Ed.  917.  and  eking  Hoover  v. 
Wise.  SI  U.  S.  308,  23  L.  Ed.  392,  as  ap- 
proving this   riHe. 

In  the  case  of  Britton  v.  Niccolls,  104 
U.  S.  757,  26  L.  Ed.  917,  the  decision  was 
not  placed  on  any  general  rule  of  com- 
mercial )aw,  but  rested  on  the  fact  that 
th-e  notary  employed  was  a  public  oPVcr, 
with  duties  prescribed  by  statute,  and  has 


no  application  to  the  case  at  bar.  No 
reference  was  made  to  the  case  of  Hoover 
V.  Wise,  nor  any  suggestion  that  the 
views  stated  in  the  opinion  in  that  case 
were  doubted  or  dissented  from.  There 
is.  in  the  case  at  bar,  no  negligence  of  a 
notary,  or  of  a  public  officer,  or  of  any 
person  whose  duties  or  functions  are  pre- 
scribed by  statute;  and  the  question  of 
the  liability  of  the  defendant  is  to  be  de- 
termined on  principles  not  involved  in 
the  actual  decision  in  Britton  v.  Niccolls. 
Exchange  Nat.  Bank  r.  Third  Nat.  Bank. 
112   U.    S.  276,   287,  28  L.   Ed.   722. 

Where  there  is  no  statute  or  usage  or 
special  contract  in  this  case,  to  qualify  or 
vary  the  obligation  resulting  from  the  de- 
posit of  the  drafts  with  the  bank  for  col- 
lection, on  its  receipt  of  the  drafts,  under 
these  circumstances,  an  implied  under- 
taking by  it  arose,  to  take  all  necessary 
measures  to  make  the  demands  of  accept- 
ance necessarjr  to  protect  the  rights  of 
the  holder  against  previous  parties  to  the 
paper.  E.xchange  Nat.  Bank  v.  Third  Nat 
Bank.  112  U.   S.  276.  287,  28   L.   Ed.  722. 

"The  contract,  then,  becomes  one  to 
perform  certain  duties  necessary  for  the 
collection  of  the  paper  and  the  protection 
of  the  holder.  The  bank  is  not  merely 
appointed  an  attorney,  authorized  tc 
select  other  agents  to  collect  the  paper. 
Its  undertaking  is  to  do  the  thing,  and 
not  merely  to  procure  it  to  be  done.  In 
such  case,  the  bank  is  held  to  agree  to 
answer  for  any  default  in  the  perform- 
ance of  its  contract;  and,  whether  the  pa- 
per is  to  be  collected  in  the  place  where 
the  bank  is  situated,  or  at  a  distance,  the 
contract  is  to  use  the  proper  means  to 
collect  the  paper,  and  the  bank,  by  em- 
ploying subagents  to  perform  a  part  of 
what  it  has  contracted  to  de.  becomes 
responsible  to  its  customer."  Exchange 
Nat.  Bank  t'.  Third  Nat.  Bank,  112  U.  S. 
276.   288,   28   L.   Ed.    722. 

"The  question  under  consideration  was 
not  presented  in  Bank  of  Washington  v. 
Triplett.  1  Pet.  25,  7  L.  Ed.  37,  ^for  al- 
though the  defendant  bank  in  that  case 
was  held  to  have  contracted  directly  with 
the  holder  of  the  bill  to  collect  it,  the 
negligence  alleged  was  the  negligence  of 
its  own  officers  in  the  place  where  the 
bank  was  situated."  Exchange  Nat. 
Bank  r.  Third  Nat.  Bank.  112  U.  S.  276, 
282,   28   L.    Ed.   722. 

Application  of  rule. — Drafts  were  trans- 
mitted by  a  bank  in  one  state  to  a  bank- 
in  another,  for  collection,  and  were  sent 
by  the  latter  bank  to  its  correspondent 
bank  at  the  residence  of  the  drawee.  They 
were  drawn  on  A.  secretary  of  B.  Co..  and 
were  sent  as  drafts  on  the  company.  They 
were  presented  by  the  correspondent  bank 
to  the  secretary  for  acceptance,  as  drafts 
on  the  company,  but  were  accepted  by  the 
secretary  individually,  as  he  refused  to  ac- 
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collections  on  terms.^o    The  acceptance  is  sufficient  evidence  of  valuable  considera- 
tion.^^ 

(3)  Liability  of  Correspondent— {z)  In  General. — The  obligation  created 
by  the  receipt  of  negotiable  paper  sent  by  one  bank  to  another  for  collection  is 
well  understood.^**  The  correspondent  bank  is  liable  as  to  a  customer  in  the  usual 
course  of  business/''*  and  where  such  collection  is  made,  and  the  proceeds  not  im- 
mediately transmitted  to  the  forwarding  bank,  or  kept  as  a  special  deposit,  the  re- 


cept  them  as  secretary,  and  held  for  pay- 
ment, but  the  remitting  bank  was  not  ad- 
vised of  the  form  of  acceptance  until  the 
first  one  of  the  drafts  had  matured  with- 
out being  paid.  At  that  time  the  drawers 
and  indorsers  were  insolvent,  but  the 
drawers  were  in  good  credit  when  the 
drafts  were  discounted  by  the  remitting 
bank.  It  was  held  that  the  bank  receiv- 
ing and  forwarding  for  collection  was 
guilty  of  negligence  in  its  duty  to  the  re- 
mitting bank,  and  the  latter  was  entitled 
to  recover  against  it  to  the  extent  of  any 
damage  it  sustained  by  such  neglect,  al- 
though it  was  due  to  the  default  of  its 
correspondent.  Exchange  Nat.  Bank  v. 
Third  Nat.  Bank,  112  U.  S.  276,  28  L.  Ed. 
722;  Tradesman's  Nat.  Bank  v.  Third  Nat. 
Bank.  112   U.   S.   293,   28   L.    Ed.   728. 

The  bank  beirvg  thus  under  an  obliga- 
tion to  present  the  drafts  for  acceptance, 
and  having,  in  fact,  presented  thera, 
through  the  correspondent  bank,  to  the 
secretary  of  the  company,  was  bound  not 
to  take  the  acceptances  it  did.  but  to  treat 
the  drafts  as  dishonored.  The  plaintiff 
was,  at  least,  entitled  to  an  acceptance  in 
the  terms  of  the  address  on  the  drafts. 
Exchange  Nat.  Bank  v.  Third  Nat.  Bank. 
112  U.   S.   276,   294,  28   L.    Ed.  722. 

In  Tradesman's  Nat.  Bank  v.  Third 
Nat.  Bank,  112  U.  S.  293,  28  L.  Ed.  728, 
the  letters  transmitting  for  collection,  de- 
scribed the  drafts  by  their  numbers  and 
amounts,  and  one  of  the  letters  from  the 
receiving  bank  to  the  correspondent  bank 
described  the  enclosed  draft  as  "Conger, 
Tr."  There  is  no  finding  that  when  the 
acceptances  were  taken  by  the  corre- 
spondent bank,  the  time  of  payment  of 
the  drafts  was  so  far  distant  that  there 
was  insufficient  time  to  communicate  to  the 
plaintiff  the  form  of  acceptance,  and  for 
the  plaintiff  thereafter,  if  such  communi- 
cation had  been  made,  to  give  further  in- 
structions as  to  the  form  of  acceptance. 
The  plaintiff  was  not  advised  of  the  form 
of  the  acceptance  until  the  first  draft  was 
protested  for  nonpayment  and  returned  to 
it.  at  which  time  the  drawers  and  in- 
dorser  were  insolvent.  There  is  no  find- 
ing as  to  the  taking  by  the  correspondent 
bank  of  any  acceptances  from  the  secre- 
tary individually,  of  drafts  drawn  on  the 
companv,  and  there  is  a  finding  that  when 
the  drafts  were  presented  to  the  secre- 
tary, he  declined  to  accept  'them  in  his 
official  capacity.  These  differences  are 
immaterial,  under  the  views  held  in  Ex- 
change Nat.  Bank  v.  Third  Nat.  Bank. 
112  U.  S.  276,  294,  28  L.  Ed.  722. 


Guaranty  by  forwarding  bank  of  gen- 
umeness  of  attached  bill  of  lading.— Sec 
post,  "As  to   Collateral,"   III,   B,   4.  g,   (2). 

56.  Variation  of  rule  by  consent.— 
"While  the  rule  of  law  is  thus  general, 
the  liability  of  the  bank  may  be  varied  by 
consent,  or  the  bank  may  refuse  to  under- 
take the  collection.  It  may  agree  to  re- 
ceive the  paper  only  for  transmission  ro 
Its  correspondent,  and  thus  make  a  dif- 
ferent contract,  and  become  responsible 
only  for  good  faith  and  due  discretion  in 
the  choice  of  an  agent.  If  this  is  not  done, 
or  there  is  no  implied  understanding  to 
that  effect,  the  same  responsibility  is  as- 
sumed in  the  undertaking  to  collect  for- 
eign paper  and  in  that  to  collect  paper 
payable  at  home."  Exchange  Nat.  Bank 
V.  Third  Nat.  Bank,  112  U.  S.  276,  289,  28 
L.  Ed.  722;  Tradesman's  Nat.  Bank  v. 
Third  Nat.  Bank,  112  U.  S.  293.  28  L.  Ed. 
728;  Britton  v.  Niccolls,  104  U  S  157 
676,    26   L.    Ed.   917.  '  •       •  , 

57.  Consideration.— "The  taking  by  a 
bank,  from  a  customer,  in  the  usual  course 
of  business,  of  paper  for  collection,  is 
sufficient  evidence  of  a  valuable  considera- 
tion for  the  service.  The  general  profits 
of  the  receiving  bank  from  the  business 
between  the  parties,  and  the  accommoda- 
tion to  the  customer,  must  all  be  con- 
sidered together,  and  form  a  considera- 
tion, in  the  absence  of  any  controlling 
facts  to  the  contrary,  so  that  the  coHec- 
tion  of  the  paper  cannot  be  regarded  as 
a  gratuitous  favor."  Exchange  Nat  Bank 
7'.  Third  Nat.  Bank,  112  U  S  276  ''SS  ''8 
L.  Ed.  722.  ■  ~     '   - 

58.  Correspondent's  Liability. — The  de- 
posit of  a  i)ill  in  one  bank,  to 
be  transmitted  to  another  for  collection, 
is  a  common  usage,  of  great  public  con- 
venience, the  effect  of  which  is  well  un- 
derstood; and  the  duty  of  a  bank  receiv- 
ing such  a  bill  for  collection  is  precisely 
the  same,  whoever  may  be  the  owner 
thereof;  and  if  it  is  unwilling  to  und<'r- 
take  the  collection,  without  precise  in- 
formation on  the  subject,  the  duty  ought 
to  be  declined.  Bank  of  Washington  f 
Triplett.   1   Pet.   •?.^.   7   L.    Ed.   37. 

59.  Exchange  Nat.  Bank  v.  Third  Nat 
Bank,  112   U.   S.   276,  288.  28    L.   Ed.   722 

But  where  the  paper  was  delivered  for 
transmissien,  not  for  collection,  by  trans- 
mitting the  bill,  as  directed,  the  receiving 
bank  performed  its  whole  duty,  aod  the 
entire  respoi>«ibilitv  of  collection  devoJv(>«4 
on  the  correspondent  bank.  Bank  of 
Washington  v.  Triplett,  1  Pet.  25  30  7  L 
Ed.  37. 
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ceiving  bank  is  liable  for  any  depreciation  or  loss/'"  But  reasonable  care  and  dil- 
igence is  all  that  can  be  required  of  it,"i  and  whether  due  care  and  diligence, 
under  the  circumstances  of  the  case,  was  exercised  or  not,  is  a  question  for  the 
jury,  where  there  is  evidence. '■- 

(b)  Draft  uith  Bill  of  LcuVuui  Attached— &a..  Duty  of  Bank  to  Obey  Instruc- 
tions.—A  bank  to  which  another  purchasing  a  draft  with  bill  of  lading  attached 
sends  it  for  collection,  must  obey  instructions,  and  where  its  failure  to  do  so  re- 
sults in  loss  to  the  owner,  it  is  liable  therefor.*'^ 

bb.  Duty  to  Hold  Goods  until  Payment  of  Draft. — Where  a  bank  discountii^  a 


60.  Liability  for  depreciation. — Money 
collected  by  one  bank  for  another,  placed 
by  the  coliectins!,-  bank  with  the  bulk  of  , 
its  ordinary  banking  funds,  and  credited 
to  the  transmitting  bank  in  account,  be- 
comes the  money  of  the  former.  Hence, 
any  depreciation  in  the  specific  bank  bills 
received  by  the  collecting  bank,  which 
may  happen  between  the  date  of  the  col- 
lecting bank's  receiving  them  and  the 
other  bank's  drawing  for  the  amount  col- 
lected, falls  upon  the  former.  Marine 
Bank  z:  Fulton  County  Bank.  2  Wall  25-2, 
17    L.    Ed.    785. 

Although  the  collecting  bank  is  un- 
questionably the  agent  of  the  transrnitting 
bank,  up  to  and  including  the  receipt  cf 
the  money  from  the  makers  of  the  notes, 
and  if  no  change  is  made  in  their  relation 
subsequent  to  that  time,  then  the  former 
bank,  having  obeyed  instructions,  shouM 
not  be  held  liable  to  the  latter  for  the  de- 
preciation of  its  money.  Marine  Bank  -v. 
Fulton  County  Bank,  2  Wall.  252,  2.54,  17  L. 
Ed.   785. 

"It  cannot  be  admitted  that  there  was 
any  impossibility  in  keeping  plaintiff's 
money  separate  from  defendant's.  It  is 
every  day  business  for  bankers,  who  ha^/e 
vaults  and  safes,  to  receive  on  special  de- 
posit small  packages  of  valuables,  and 
even  money,  until  the  owners  call  for 
them.  There  is  not  only  no  impossibility 
in  this,  but  there  is  no  serious  diiticulty 
in  it.  It  is  simply  an  inconvenience,  and 
but  a  slight  one,  as  a  small  slip  of  paper 
around  the  bills,  labelled  with  the  owner's 
name,  would  have  marked  their  identity 
and  their  separation,  without  occupying 
any  additional  space.  Even  this  incon- 
venience the  defendant  could  have  avoided 
at  any  time  by  refusing  longer  to  hold  the 
deposit."  Marine  Bank  v.  Fulton  County 
Bank,  2  Wall.  252,  255.  17  L.   Ed.  785. 

Application  of  rule. — Where  a  Chicago 
collecting  bank  notified  its  correspondents 
by  a  circular  informing  them  that,  in  the 
disturbed  state  of  the  currency,  it  would 
be  impossible  to  continue  remittances 
-with  the  usual  regularity,  and  that  until 
further  notice  it  would  be  compelled  to 
place  all  funds  received  in  payment  of 
collections  to  the  credit  of  its  correspond- 
ents in  such  currency  as  was  received  in 
Chicago — bills  of  the  Illinois  Stock  Banks 
— to  be  drawn  for  only  in  like  bills,  the 
obvious  intent  of  the  circular  is  to  convey 
to    correspc.idents    the    fact    of    the    great 


depreciation  in  value  of  the  Illinois  cur- 
rency; and  to  request  them,  if  they  are 
not  willing  to  have  their  notes  paid  m 
such  currency,  to  withdraw  their  collec- 
tions. This  was  just  and  fair  between  the 
parties,  and  was  what  the  collecting  bank 
had  a  right  to  require.  It  justified  that 
bank  in  receiving  the  Illinois  currency,  in 
all  cases  where  the  notice  had  reached 
their  correspondents  and  no  contrary  or- 
ders had  been  received.  If  it  had  thus  re- 
ceived depreciated  money,  and  kept  it 
without  using  it  until  called  for,  or  had 
sent  it  by  express  to  plaintiff,  it  would 
have  been  relieved  from  further  liability. 
Marine  Bank  v.  Fulton  County  Bank,  2 
Wall.  252,  257,  17  L.  Ed.  785. 

Action  to  enforce — Pleading. — Where 
the  action  was  trespass  on  the  case  for 
wrongfully  receiving  the  depreciated  pa- 
per, the  circular  was  a  sufftcient  defense 
to  such  a  count,  both  as  to  the  nature  of 
the  action  and  as  to  the  effect  of  the  no- 
tice, and  if  it  had  been  in  any  manner 
made  a  point  in  the  court  below,  the  judg- 
ment must  have  been  reversed;  but  where 
all  the  testimony  was  received  without 
objection,  and  no  instruction  was  asked 
of  the  court  by  either  party  as  to  the  ef- 
fect of  the  testimony  in  sustaining  plain- 
tiff's case,  or  as  to  the  effect  of  the  notice 
in  making  good  defendant's  receipt  of 
depreciated  paper,  but,  on  the  contrary, 
the  only  instruction  prayed  by  defendant's 
counsel  recognizes  the  right  to  recover 
something  with  interest,  and  only  raises 
the  question  of  the  measure  of  damages, 
it  is  too  late  now  to  object  for  the  first 
time  to  the  particular  form  of  the  action. 
Marine  Bank  v.  Fulton  County  Bank,  2 
Wall.   252,  258,   17   L.   Ed.  785. 

61.  Care  and  diligence  required. — A 
bank  having  accepted  an  agency  to  col- 
lect, is  bound  only  to  reasonable  care  and 
diligence  in  the  discharge  of  its  assumed 
duties.  In  a  case  of  doubt,  its  best  judg- 
ment is  all  the  principal  has  a  right  to  re- 
quire. National  Bank  v.  Merchants'  Nat. 
Bank.   01   U.    S.   92.   104,   23    L.    Ed.   208. 

62.  Question  fcr  jury. — Milwaukee  Nat. 
Bank  t'.  City  Bank,  10?.  U.  S.  668.  671.  26 
L.   Ed.  417. 

63.  Duty  of  bank  to  obey  instructions. 
— Dows  V.  National  Exchange  Bank,  91 
U.  S.  618,  23  L.  Ed.  214;  National  Bank 
V.  Merchants'  Nat.  Bank.  91  U.  S.  92,  23 
L.  Ed.  208;  Milwaukee  Nat.  Bank  v.  City 
Bank.  103  U.   S.  668.  26   L.   Ed.   417. 
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draft  and  receiving  therewith,  deliverable  to  its  order,  a  bill  of  lading  of  goods 
against  which  the  draft  was  drawn,  forwards  the  draft,  with  the  bill  of  lading 
thereto  attached,  to  an  agent,  with  instructions,  by  special  indorsement  on  the  bill 
and  by  letter,  to  hold  the  goods  in  the  bill  mentioned,  against  which  the  draft  is 
drawn,  until  payment  of  the  draft  should  be  made,  the  agent  has  no  power,  prior 
to  such  payment,  to  make  a  delivery  which  would  divest  the  ownership  of  his 
principal.*'-* 

cc.  Right  to  Surrender  Goods  Where  Time  Draft  Is  Accepted. — A  bill  of  lad- 
ing of  merchandise,  deliverable  to  order,  when  attached  to  and  forwarded  with  a 
time  draft,  sent  without  special  instructions  to  a  bank  for  collection,  may  be  sur- 
rendered to  the  drawee  on  his  acceptance  of  the  draft.  It  is  not  the  bank's  duty 
to  hold  the  bill  after  such  acceptance.*'''  unless  it  has  instructions  to  that  etYect.*'*' 

dd.  Delivery  of  Property  by  Bank  to  Draivec  as  Bailee. — A  bank  holding  a 
draft  with  bill  of  lading  attached,  for  collection,  may  deliver  the  property  to  the 
drawee,  as  bailee,  without  being  liable  to  the  owner  thereof,  as  such  transfer  does 
not  pass  title  to  the  bailee,*^'^  or  authorize  the  bailee  to  transfer  the  property  so  as 
to  divest  the  title  of  the  true  owner.*'^  And  on  the  refusal  of  the  transferee  of 
the  bailee  to  deliver  it  to  the  owner,  when  requested,  the  latter  is  entitled  to  re- 
cover the  value  thereof,  with  interest  from  the  date  of  such  refusal.^^ 


64.  Duty  to  hold  property  until  draft  is 
paid, — Dows  t'.  National  Rxchange  Bank, 
91  U.  S.  618,  23  L.  Ed.  214;  Milwaukee 
Nat.  Bank  v.  City  Bank,  103  U.  S.  G68.  26 
L.  Ed.  417.  See  The  Carlos  F.  Roses,  177 
U.  S.  655,  665,  44  L.   Ed.  929. 

Where  a  bank  purchases  bills  of  ex- 
change with  bills  of  lading  attached  and 
forwards  them  to  another  bank  for  col- 
lection with  directions  not  to  deliver  the 
property  evidenced  by  the  bills  of  lading 
until  the  bills  of  exchange  are  paid,  and 
the  latter  bank  delivers  the  property  to 
an  elevator  company  of  which  the  con- 
sisfiiecs  are  the  owners,  this  is  evidence 
of  negligence  sufficient  to  take  the  case 
to  the  jury.  M'lwaukee  Nat.  Bank  v. 
City    Bank,    103    U.   S.   668,   26    L.   Ed.    417. 

Where  a  bank  receives  from  its  corre- 
spondent bills  of  exchange  with  bills  of 
lading  attached,  with  directions  as  to  the 
disposition  of  the  property,  and  writes  to 
the  cashier  of  the  remitting  bank,  "we 
prefer  after  this  not  to  receive  bills  :if 
lading  when  we  have  to  look  after  the 
property,"  this  is  an  implied  admission 
that  they  were  to  look  after  the  property 
in  the  case  to  which  the  letter  related. 
Milwaukee  Nat.  Bank  v.  City  Bank,  103 
U.    vS.    668,   26   L.    Ed.    417. 

65.  Right  to  deliver  goods  where  time 
draft  is  accepted. — National  Bank  v.  Mer- 
chants' Nat.  Bank,  91  U.  S.  92,  23  L.  Ed. 
20S. 

By  such  a  transmission  to  tlie  bank,  it 
is  instructed  to  collect  the  money  men- 
tioned in  the  drafts,  not  to  collect  the  bill 
of  lading;  and  the  first  step  in  the  col- 
lection is  procuring  acceptance  of  the 
draft.  The  bank  is,  therefore,  authorized 
to  do  all  which  is  necessary  to  obtaining 
such  acceptance.  If  the  drawee  is  not 
bound  to  accept  without  the  surrender  to 
him  of  the  consigned  property  or  of  the 
bill  of  lading,  it  is  the  duty  of  the  bank 
to  make   that   surrender;  and  if  it   fails   lo 


perform  this  dutj%  and  in  consequence 
thereof  acceptance  be  refused,  the  drawer 
and  indorsers  of  the  draft  are  discharged. 
National  Bank  v.  Merchants'  Nat.  Bank, 
91    U.    S.   92,   97,   23   L.    Ed.    208. 

66.  Instructions  to  held  goods  until 
time  draft  paid. — National  Bank  v.  Mer- 
chants' Nat.  Bank,  91  U.  S.  92,  23  L.  Ed. 
208. 

The  bank  can  be  held  liable  to  the  own- 
ers of  the  drafts  for  a  breach  of  duty  in 
surrendering  the  bills  of  lading  on  ac- 
ceptance of  the  drafts,  only  after  special 
instructions  to  retain  the  bills  until  pay- 
ment of  the  acceptances.  National  Bank 
V.  Merchants'  Nat.  Bank.  91  U.  S.  92.  105. 
23    L.    Ed.   208. 

67.  Delivery  to  drawee  as  bailee. — 
Where  the  agent  directed  the  carrying 
vessels,  on  which  the  wheat  was  shipped, 
to  deliver  it  to  the  Corn  Exchange  Ele- 
vator, the  proprietor  whereof  accepted  the 
wheat  in  bailment  under  express  instruc- 
tions that  it  was  to  "be  held  subject  to 
and  delivered  only  on  the  paj-ment  of  the 
draft."  held,  that  such  proprietor,  although 
the  drawee  of  the  draft,  acknowledged, 
by  the  act  of  receiving  the  wheat,  that  it 
was  not  placed  in  his  hands  as  the  owner 
thereof,  and  that  the  title  of  the  bailors 
was  not  transferred.  Dows  v.  National 
Exchange  Bank,  91  U.  S.  618,  23  L.  Ed. 
214. 

68.  Transfer  by  bailee  does  not  carry 
title. — Dows  T'.  National  Exchange  Bank, 
91    V.    S.    618.   23    L.    Ed.   214. 

Right  of  owner  to  sue  bailee's  trans- 
feree.— Dows  V.  National  Exchange  Bank, 
91  U.  vS.  618,  23  L.  Ed.  214.  See,  generally, 
the  title  BILL  OF  L.ADING. 

69.  Where  neither  the  evidence  received 
nor  offered  tended  to  rebut  the  intent  ex- 
hibited in  the  bills  of  lading,  and  confirmed 
throughout  b}^  the  indorsement  thereon 
and  the  written  instructions,  to  re  lin  the 
c>wnership  of  the  wheat  until  the  payment 
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ee.     Guaranty  of  Genuineness. — See  post,  "As  to  Collateral,"  III,  B,  4,  g,  (2). 

4.  With  Rt:spECT  to  Loans  and  Discounts — a.  Definitians  and  Distinctions. — 
A  discount  by  a  bank  is  a  deduction  or  drawback  on  its  loan  upon  an  evidence  of 
debt,  not  yet  due,  transferred  to  itself.''^     It  is  in  the  nature  of  a  cross  action.^ ^ 

b.  Power  of  Bank  to  Borrozv. — The  borrowing  of  money  is  not  out  of  the  us- 
ual course  of  banking  business,  but  the  existence  of  such  power  is  a  question  of 
fact,  to  be  resolved  by  the  usage  of  the  parties  or  of  the  community. '''^  Although 


of  the  draft,  held,  that  there  was  no 
necessity  of  submitting  to  the  jury  the 
question,  whether  there  had  been  a  change 
of  ownership.  Dows  v.  National  Ex- 
change  Bank,  91  U.   S.  618,  23  L.   Ed.  214. 

70.  Discount.— National  Bank  v.  John- 
son. 104    U.    S.  271,   276,   26   L.    Ed.    742. 

"In  Fleckner  v.  Bank  of  the  United 
States  (8  Wheat.  338.  3.50,  .5  L.  Ed.  631), 
]\Ir.  Justice  Story  said:  'Nothing  can  be 
clearer  than  that,  by  the  language  of  the 
commercial  world  and  the  settled  practice 
of  banks,  a  discount  by  a  bank  means,  ex 
vi  termini,  a  deduction  or  drawback  made 
upon  its  advances  or  loans  of  money,  upon 
negotiable  paper  or  other  evidences  of 
debt,  payable  at  a  future  day,  which  are 
transferred  to  the  bank;'  and  he  added, 
that  if  the  transaction  could  properly  be 
called  a  sale,  'it  is  a  purchase  by  way  of 
discount.'  "  National  Bank  v.  Johnson, 
104  U.  S.  271,  276,  26  L.  Ed.  742. 

"Discount  *  *  *  is  the  difference  be- 
tween the  price  and  the  amount  of  the 
debt,  the  evidence  of  which  is  transferred. 
That  difiference  represents  interest 
charged,  being  at  some  rate,  according  to 
which  the  price  paid,  if  invested  until  the 
maturity  of  the  debt,  will  just  produce  its 
amount.  And  the  advance,  therefore, 
upon  every  note  discounted,  without  refer- 
ence to  its  character  as  business  or  ac- 
commodation paper,  is  properly  denomi- 
nated a  loan,  for  interest  is  predicable 
only  of  loans,  being  the  price  paid  for  the 
use  of  money."  National  Bank  v.  John- 
son, 104  U.  S.  271,  276.  26  L.   Ed.  742. 

And  authority  therefor  includes  the  tak- 
ing of  interest  in  advance.  Fleckner  v. 
Bank  of  United  States.  8  Wheat.  338,  354, 
5  L.  Ed.  631. 

Quaere,  whether  the  discounting  of  a 
promissory  note,  according  to  the  usage 
of  banks,  be  a  purchase.  Fleckner  v. 
United  States  Bank,  8  Wheat.  338,  3.'-)l,  .5 
L.  Ed.  631. 

71.  "Every  discount  is  in  the  nature  of 
a  cross  action,  and  if  the  discount  filed  in 
this  case  were  thrown  into  the  form  of 
an  action,  it  would  be  for  money  had  and 
received  to  defendant's  use."  FuHerton  v. 
United  States  Bank,  1  Pet.  604,  618.  7  L. 
Ed.   280. 

72.  Power  to  borrow  as  a  question  of 
fact. — Autcn  v.  United  States  Xat.  Bank, 
174  U.  S.  12.'>,  141.  143,  43  L.  Ed.  920;  Aid- 
rich  V.  Chemical  Nat.  Bank,  176  U.  S.  618, 
627,  44  L.  Ed.  611. 

A  power  so  useful  cannot  be  said  to  be 
illegitimate,  and  declared  as  matter  of  law 
to  be  out  of  the  usual  course   of  business 


and  to  charge  everybody  connected  with 
it  with  knowledge  that  it  may  be  in  ex- 
cess of  authority.  It  would  seem,  if 
doubtful  at  all,  more  like  a  question  of 
fact,  to  be  resolved  in  the  particular  case 
by  the  usage  of  the  parties  or  the  usage 
of  communities.  It  is  important  also  to 
observe  that  the  court  said  that  Western 
Nat.  Bank  v.  Armstrong  (152  U.  S.  346, 
38  L.  Ed.  470)  was  not  to  be  regarded  as 
an  adjudication  to  the  contrary.  Aldrich 
V.  Chemical  Nat.  Bank.  176  U.  S.  618,  627, 
44   L.    Ed.   611. 

"The  very  object  of  banking  is  to  aid 
the  operation  of  the  laws  of  commerce  by 
serving  as  a  channel  for  carrying  money 
from  place  to  place,  as  the  rise  and  fall 
of  supply  and  demand  require,  and  it  may 
be  done  by  rediscounting  the  bank's  naper 
or  by  some  other  form  of  borrowing.'' 
Auten  V.  United  States  Nat.  Bank.  174 
U.    S.    125,   143,   43    L.    Ed.    920. 

It  was  said  in  an  earlier  case  that  while 
a  bank,  in  certain  circumstances,  may  be- 
come a  temporary  borrower  of  money, 
yet  such  transactions  would  be  so  much 
out  of  the  course  of  ordinary  and  legiti- 
mate banking  as  to  require  those  making 
the  loan  to  see  to  it  that  the  officer  or 
agent  acting  for  the  bank  had  special  au- 
thority to  borrow  money.  Here  a  loan 
of  $200,000.  negotiated  by  the  vice  nresi- 
dent,  was  held  to  be  unauthorized.  West- 
ern Nat.  Bank  v.  Armstrong,  152  U.  S. 
346,  351,   38   L.   Ed.   470. 

In  Aldrich  v.  Chemical  Nat.  Bank.  17() 
U.  S.  618,  627,  44  L.  Ed.  611,  commenting 
on  and  distinguishing  this  case,  it  was 
said:  "In  the  view  we  take  of  the  pres- 
ent case  it  is  not  necessary  to  extend  this 
opinion  by  a  review  of  the  numerous  au- 
thorities which,  it  is  contended,  support 
the  general  proposition  that  a  national 
bank  is  entitled  under  the  law  of  its  crea- 
tion and  in  the  conduct  of  its  business  to 
borrow  money,  and  that  the  lender  is  not 
obliged  to  show  that  the  officer  or  agent 
acting  for  the  bank  had  special  authority 
to  negotiate  the  loan.  If  the  present  case 
depended  upon  that  question  it  might  be 
necessary  to  consider  whether  the  lan- 
guage in  Western  Nat.  Bank  v.  Arm- 
strong, 152  U.  S.  346.  38  L.  Ed.  470,  re- 
quired   modification." 

"In  Western  Nat.  Bank  v.  Armstrong, 
the  defendant  bank  did  not  receive  or  get 
the  benefit  of  the  money  alleged  to  have 
been  loaned  to  it  at  the  instance  of  its 
vice  president.  This  court  took  care  in 
that  case  to  say  that  it  did  'not  appear 
that    the    bank   ever    got    a    penny   of    the 
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not  expressly  granted  to  national  banks  by  the  national  banking  act.'-''  But  when 
the  bank  receives  and  uses  the  proceeds  of  such  a  loan,  by  its  being  placed  to  its 
credit  with  notice  to  it,  it  cannot  deny  its  liability  to  account  therefor."-* 

Rediscounting  Paper. — The  power  to  dispose  of  discounted  notes  may  be  re- 


borrowed moH^y  or  any  benefit  or  advan- 
tage whatever  by  reason  of  the  transac- 
tion.' "  Aldrich  v.  Chemical  Nat.  Bank, 
176   U.    S.    618,   628,   44  L.    Ed.   611. 

"All  their  deposit  certificates,  or  bank 
book  credits  to  individuals  are  debts  of 
the  bank,  and  which  it  is  a  legitimate  and 
appropriate  part  of  its  business  as  a  bank 
to  incur  and  to  pay.  The  same  may  be 
said,  also,  of  all  its  bank  notes,  or  bills, 
they  being  merely  promises  or  debts  of 
the  bank,  payable  to  their  holders,  and 
imperative  on  them  to  discharge.  See 
Bank  v.  Patterson.  7  Cranch  299,  307,  3 
L.  Ed.  351;  Bank  of  Augusta  v.  Earle,  13 
Pet.  519,  593,  10  L.  Ed.  274."  Planters' 
Bank  v.  Sharp,  6  How.  301,  323,  12  L.  Ed. 
447.  See  post,  "Banks  Generally."  III. 
B,   7,   a. 

73.  National  banking  act. — The  power 
to  borrow  money  or  to  give  notes  is  not 
expressly  given  by  the  national  banking 
act.  The  business  of  the  bank  is  to  lend, 
not  to  borrow,  money;  to  discount  the 
notes  of  others,  not  to  get  its  own  notes 
discounted.  Still,  as  was  said  by  this  court, 
in  the  case  of  First  Nat.  Bank  v.  Na- 
tional Exchange  Bank,  92  U.  S.  122,  127. 
23  L,.  Ed.  679:  "Authority  is  thus  given 
in  the  act  to  transact  such  a  banking 
business  as  is  specified,  and  all  incidental 
powers  necessary  to  carry  it  on  are 
granted.  These  powers  are  such  as  are 
required  to  meet  all  the  legitimate  de- 
mands of  the  authorized  business  and  to 
enable  a  bank  to  conduct  its  affairs,  within 
the  general  scope  of  its  charter,  safely  and 
prudently.  This  necessarily  implies  the 
right  of  a  bank  to  incur  liabilities  in  the 
regular  course  of  its  business,  as  well  is 
to  become  the  creditor  of  others."  West- 
ern Nat.  Bank  v.  Armstrong,  152  U.  S. 
346,    351,    38    L.    Ed.    470. 

"There  is  nothing  in  the  acts  of  con- 
gress authorizing  or  permitting  a  national 
bank  to  appropriate  and  use  the  money 
or  property  of  others  for  its  benefit  with- 
out liability  for  so  doing."  Aldrich  v. 
Chemical  Nat.  Bank,  176  U.  S.  618.  636.  44 
L.   Ed.  611. 

A  national  bank,  finding  itself  em- 
barrassed, with  a  large  amount  of  assets, 
much  in  excess  of  its  obligations,  yet 
without  the  cash  to  make  payment  of 
those  which  are  due  and  urgent,  can  bor- 
row to  meet  those  pressing  demands.  It 
is  not  borrowing  money  to  engage  in 
new  business.  It  simply  exchanges  one 
creditor  for  others.  There  may  be  wis- 
dom in  consolidating  all  its  debts  into 
the  hands  of  one  person.  At  least  such 
a  consolidation  cannot  be  pronounced  be- 
yond its  powers.  When  time  is  obtained 
by  the  new  indebtedness  (in  this  case  a 
year)    it    gives    the    borrowing    bank    and 


its  oflicers  and  stockholders  time  to  con- 
sider and  determine  the  wisdom  of  at- 
tempting a  further  prosecution  of  busi- 
ness. In  the  case  of  an  individual  it 
would  be  a  legitimate  and  often  a  wise 
transaction.  It  is  not  in  terms  prohibited 
by  the  national  banking  act.  .Aldrich  z>. 
Chemical  Nat.  Bank,  176  U.  S.  618.  44  L. 
Ed.  611,  is  very  clearly  in  point.  Wyman 
V.  Wallace,  201  U.  S.  230.  243.  50  L.  Ed. 
738. 

74.  Receipt  of  proceeds  of  loan  by  bank 
makes  it  liable.— .\  national  bank  havin,^ 
used  in  its  business  money  which  its  vice 
president  obtained  as  a  loan  to  it  from 
another  national  bank  cannot  deny  all 
liability  to  account  for  the  same  upon  the 
ground  that  the  loan  was  not  negotiated 
by  it  or  by  its  direction,  as  well  as  upon 
the  ground  that  it  could  not  itself  have 
legally  borrowed  the  money  from  the 
other  bank.  The  statutes  relating  to  na- 
tional banking  associations  do  not  re- 
quire that  such  'a  defense  be  sustained. 
Aldrich  v.  Chemical  Nat.  Bank,  176  U  S 
618,  629,  44  L.  Ed.  611;  Wyman  v.  Wal- 
lace. 201  U.  S.  230,  244,  50  L.  Ed.  738; 
Frenzer  v.  Wallace,  201  U.  S.  244,  50  L. 
Ed.  742;  Poppleton  v.  Wallace.  201  U  S. 
245.    50    L.    Ed.    743. 

"Both  upon  principle  and  authority,  as 
the  money  of  the  Chemical  Bank  was  ob- 
tained under  a  loan  negotiated  by  the 
vice  president  of  the  Fidelity  Bank  who 
assumed  to  represent  it  in  the  transac- 
tion, and  as  the  Fidelity  Bank  used  the 
money  so  obtained  in  its  banking  busi- 
ness and  for  its  own  benefit,  the  latter 
bank  haying  enjoyed  the  fruits  of  the 
transaction  cannot  avoid  accountability 
to  the  New  York  bank,  even  if  it  were 
true  as  contended  that  the  Fidelity  Bank 
could  not  consistently  with  the  law  of  its 
creation  have  itself  borrowed  the  money." 
Aldrich  v.  Chemical  Nat.  Bank,  176  U  S 
618.    635,    636,    44    L.    Ed.    611. 

"The  fact  that  after  the  Fidelity  Bank 
had  been  credited  on  the  hooks' of  the 
Chemical  Bank  with  the  $;;00,000.  H.  (its 
vice  president)  fraudulently  caused  himself 
to  be  credited  on  the  books  of  the  Fidelity 
Bank  with  a  like  sum,  is  a  matter  with 
which  the  Chemical  Bank  had  no  connec- 
tion and  cannot  affect  its  right  to  demand 
a  return  of  the  money  which  went  (as  the 
Chemical  Bank  in  good  faith  supposed  it 
would)  into  the  treasury  of  the  Fidelity 
Bank  and  was  by  it  used  in  meeting  its 
current  obligations.  The  dishonesty  of 
H.  in  his  management  of  the  affairs  of  the 
Fidelity  Bank  did  not  discharge  that  bank 
from  the  obligation  under  Wfhich  it  came 
by  using  in  its  business  the  money  ob« 
tained  by  its  vice  president  under  the 
guise   of  a  loan  to  the   bank."     Aldr'   h  v. 
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garded  as  incident  to  the  right  to  discount  and  hold  them,  in  the  absence  of  any 
limitation  thereof.'-^  And  the  president  or  cashier,  or  belli,  may  be  empowered 
by  the  directors  to  endorse  and  rediscount  paper  held  by  it.''" 


Chemical  Nat.  Bank,  17G  U.  S.  618,  G:57, 
44  L.    Ed.   611. 

"It  is  no  defense  to  the  claim  of  the 
Chemical  Bank  to  sa3'  that  the  directors 
of  the  Fidelity  Bank  were  unaware  of  the 
fraudulent  acts  of  H.  We  do  not  rest  our 
conclusion  in  the  present  case  upon  any 
question  as  to  diligence  or  want  of  dili- 
gence upon  the  part  of  directors.  We  rest 
it  upon  the  fact  and  the  implied  obligation 
arising  therefrom  that  the  Fidelity  Bank 
used  in  its  business  and  for  its  benefit  the 
money  which  the  Chemical  Bank  placed 
to  its  credit  in  consequence  of  a  loan  ne- 
gotiated by  H.,  who  assumed  to  represent 
it."  Aldrich  v.  Chemical  National  Bank, 
176  U.   S.  618,   637.  44  L.    Ed.  611. 

"In  Merchants'  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  644.  19  L.  Ed.  1008,  in 
which  one  of  the  questions  was  as  to  the 
liability  of  a  bank  on  account  of  certain 
certificates  issued  by  its  cashier  and  of 
certain  purchases  of  gold  made  by  him, 
the  court  said  that  if  the  certificates  and 
the  gold  actually  went  into  the  bank 
which  the  cashier  assumed  to  represent, 
then  the  bank  was  liable  for  inoney  had 
and  received,  whatever  may  have  been  the 
defect  in  the  authority  of  the  cashier  to 
make  the  purchase."  Aldrich  v.  Chemical 
National  Bank,  176  U.  S.  618,  629,  44  L. 
Ed.    611. 

75.  Right  to  negotiate  discounted  pa- 
per.— A  power  to  dispose  of  its  notes,  as 
well  as  other  property,  may  well  be  re- 
garded as  an  incident  to  the  business  of 
a  bank  to  discount  notes,  which  are  re- 
quired to  be  in  their  terms  assignable,  as 
well  as  an  incident  to  its  right  of  holding 
them  and  other  property,  when  no  express 
limitation  is  imposed  on  the  authority  to 
transfer  them.  Not  that  a  banking  cor- 
poration has  under  its  charter  a  construct- 
ive power  to  follow  another  independent 
branch  of  business,  such  as  manufactur- 
ing or  foreign  trade,  but  merely  the  busi- 
ness of  banking,  and  to  do  such  acts  as 
are  necessary  and  proper  or  usual  to  carry 
that  business  into  effect,  and  such  as  are 
in  harmony  with  the  letter  and  spirit  of 
its  charter.  Planters'  Bank  v.  Sharp,  3 
How.  301,  322,  12  L.  Ed.  447.  See  Pear- 
sail  V.  Great  Northern  R.  Co.,  161  U.  S. 
646,    663,    40    L.    Ed.    838. 

Where  a  bank  was  chartered  with  power 
to  "have,  possess,  receive,  retain,  and  en- 
joy to  themselves  and  their  successors, 
lands,  rents,  tenements,  hereditaments, 
goods,  chattels,  and  effects  of  what  kind 
soever,  nature,  and  quality,  and  the  same 
to  grant,  demise,  alien,  or  dispose  of  for 
the  good  of  the  bank,"  and  also  "to  re- 
ceive money  on  deposit-  and  pay  away  the 
same  free  of  expense,  discount  bills  of 
exchange  and  notes,  and  to  make  loans," 
etc.,  and,  in  the  course  of  business  under 


this  charter,  the  bank  discounted  and  held 
promissory  notes,  and  then  the  legislature 
of  the  state  passed  a  law  declaring  that 
"it  shall  not  be  lawful  for  any  bank  in 
the  state  to  transfer,  by  indorsement  or 
otherwise,  any  note,  bill  receivable,  or 
other  evidence  of  debt;  and  if  it  shall  ap- 
pear in  evidence,  upon  the  trial  of  any  ac- 
tion upon  any  such  note,  bill  receivable, 
or  other  evidence  of  debt,  that  the  same 
was  transferred,  the  same  shall  abate  upon 
the  plea  of  the  defendant," — this  statute 
conflicts  with  the  constitution  of  the 
United  States,  and  is  void.  Planters" 
Bank  v.  Sharp.  6  How.  301,  12  L.   Ed.  447. 

It  might  indorse,  waiving  demand  and 
notice,  and  be  bound  accordingly.  Peo- 
ple's Bank  v.  Mfgrs.  Nat.  Bank,  101  LJ. 
S.  181,  25  L.   Ed.  907. 

So  with  a  national  bank.  Auten  v. 
United  States  Nat.  Bank,  174  U.  S.  125, 
143,  43    L.    Ed.   920. 

76.  Rediscount  of  discounted  paper — 
Officers'  authority. — Auten  Z'.  United  States 
Nat.  Bank,  174  U.  S.  125.  148,  43  L.  Ed. 
920. 

A  New  York  bank  and  an  Arkansas 
bank  were  correspondents,  the  former 
discounting  paper  for  the  latter,  until  the 
latter  failed,  leaving  a  large  amount  of 
discounted  paper  in  hands  of  former.  The 
former  sued  the  receiver  for  the  balance 
on  account,  and  liability  was  denied.  Held, 
that  under  §  5136,  Rev.  Stat.,  it  was  com- 
petent for  the  directors  to  empower  the 
president  or  cashier,  or  both,  to  indorse 
the  paper  of  the  bank,  and.  under  the  cir- 
cumstances, the  New  York  bank  was  jus- 
tified in  assuming  that  the  dealings  with 
it  were  authorized  and  executed  as  au- 
thorized. Auten  V.  United  States  Na't. 
Bank,  174  U.  S.  125,  148,  43  L.  Ed.  920; 
Briggs  V.  Spaulding,  141  U.  S.  132.  35  L. 
Ed.  662:  People's  Bank  v.  Mfgrs.  Nat. 
Bank,  101  U.  S.  181,  25  L.  Ed.  907. 

In  judging  of  the  conduct  and  rights 
of  the  New  York  Bank  the  question  is 
not  what  actual  authority  the  president 
of  the  Arkansas  bank  had,  but  what  ap- 
pearance of  authority  he  had,  or.  rather, 
what  appearance  of  authority  he  was 
given  or  permitted  by  the  directors.  In 
the  inquiry  there  is  involved  the  two  pre- 
ceding propositions  as  questions  of  fact, 
or  of  mixed  law  and  fact.  The  first — the 
power  of  a  bank  to  rediscount  its  paper — 
as  to  what  the  course  of  dealing  of  the 
contending  banks  was;  the  second — the 
form  of  the  notes  and  their  order  of  in- 
dorsements as  notice — whether  relieved 
by  the  circumstances  which  attended  them 
and  the  transactions  which  preceded  them. 
Auten  V.  United  States  Nat.  Bank,  174 
U.   S.   125,  144,  43   L.   Ed.   920. 

The  order  of  indorsements  did  not 
necessarily    import    that    the    Little    Rock 
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c.  Pozver  of  Bank  to  Loan. — On  Security  of  Bank's  Own  Stock. — National 
"banks  as  governed  by  the  national  currency  act  of  June  3d,  1864,  which  act  re- 
peals the  national  currency  act  of  1863,  can  make  no  valid  loan  or  discount  on  the 
vSecurity  of  their  own  stock,  unless  necessary  to  prevent  loss  on  a  debt  previously 
contracted  in  good  faith.'' 

Loan  on  Security  of  Other  National  Bank  Stock. — But  a  loan  of  money 
by  a  national  bank  on  the  security  of  shares  in  another  national  bank  is  not  pro- 
hibited by  law.'^'^ 

Railroad  Bonds  as  Security. — And  a  national  bank  may  loan  on  the  security 
of  a  pledge  of  railroad  bonds." '^ 

Discount  of  Notes  Generally. — The  power  to  discount  notes  belongs  to  a 
bank  by  necessary  implication ;  and  did  belong  to  the  Bank  of  the  United  States.*"' 


bank  was  an  accommodation  inclorser. 
The  order  was  a  natural  one  if  the  notes 
had  been  discounted  in  the  regular  course 
of  business.  It  is  not  contended  that  a 
want  of  power  precluded  the  bank  from 
discounting  the  notes  of  its  officers.  It 
had  been  done  for  one  of  the  directors, 
and  his  note  was  rediscounted  by  the 
New  York  bank.  It  had  an  example, 
therefore,  in  the  dealings  of  the  parties, 
and,  besides,  was  neither  wrong  nor  un- 
natural of  itself.  But  it  was  further  re- 
lieved from  question,  and  any  challenge 
in  the  indorsements  was  satisfied,  bj^  the 
circumstances.  It  is  to  be  remembered 
that  the  discounting  the  notes  in  con- 
troversy was  not  the  only  transaction  be- 
tween the  banks.  It  was  one  of  many 
transactions  of  the  same  kind.  They  jus- 
tified confidence,  and  it  was  confirmed 
by  the  manner  in  which  the  notes  were 
presented.  It  is  conceded  that  the  cash- 
ier had  the  power  to  rediscount  the 
bank's  paper,  and  it  was  he  who  solicite<l 
the  accommodation  on  account  of  which 
the  notes  were  sent  to  the  New  York 
bank.  The  notes  themselves,  it  is  true, 
were  sent  by  the  president,  but  expresslj- 
on  the  part  of  the  bank,  and  subsequent 
correspondence  about  them  was  conducted 
with  the  cashier.  And  there  could  have 
been  no  misunderstanding.  Auten  r'. 
United  States  Nat.  Bank.  174  U.  S. 
12.'i,   145,   146,   43   L.    Ed.   920. 

77.  Loan  on  security  of  stock  of  loan- 
ing bank. — First  Nat.  Bank  v.  Lanier.  11 
Wall.  369,  20  L.  Ed.  172.  And  see  post, 
"Illegality  of  Loan  as  Affecting  Validity," 
111.  B.  4.  d;  "Banks  Generally,"  III,  B, 
7,   a. 

The  placing  by  one  bank  of  its  funds 
on  permanent  deposit  with  another  bank, 
is  a  loan  within  the  spirit  of  this  enact- 
ment. First  Nat.  Bank  v.  Lanier.  11  Wall. 
369,  20  L.   Ed.   172. 

"So  marked  is  the  policy  of  congress 
on  this  subject,  that  it  does  not  allow  a 
bank  to  become  the  purchaser  or  holder 
of  its  shares  at  all,  unless  absolutely 
necessary  to  prevent  loss  on  a  debt  pre 
viously  contracted  in  good  faith,  and  not 
then  for  a  longer  period  than  six  months. 
It  is  easy  to  see,  that  if  the  power  were 
given    to    a    bank   to   loan    money    on    the 


security  of  its  shares,  it  would  imply  also 
a  power  to  become  the  owner  of  those 
shares,  and  this  congress  intended  to 
guard  against."  First  Nat.  Bank  v. 
Lanier.  11  Wall.  369,  374,  20  L.   Ed.   172. 

78.  Security  of  other  national  bank 
stock. — Germania  Nat.  Bank  v.  Case,  99 
U.   S.   628,   25    L.    Ed.  448. 

It  is  an  ordinary  mode  of  loaning,  and 
there  is  nothing  in  the  letter  or  spirit  of 
the  national  banking  act  which  prohibits 
it.  Germania  Nat.  Bank  v.  Case,  99  U. 
S.    628,    633,    25    L.    Ed.    448. 

79.  Railroad  bonds. — Thompson  v.  St. 
Nicholas  Nat.  Bank,  146  U.  S.  240.  36  L. 
lid.    956. 

80.  "It  is  notorious,  that  banking  opera- 
tions are  always  carried  on  in  our  coun- 
try by  discounting  notes.  The  late  Bank 
of  the  United  States  conducted,  and  all 
the  state  banks  now  conduct,  their  busi- 
ness in  this  way.  The  principal  profits  of 
banks,  and  indeed,  the  only  thing  which 
makes  them  more  valuable  than  private 
stock,  arises  from  this  source.  The  legis- 
lature cannot  be  presumed  ignorant  of 
these  facts;  and  it  would  be  absurd  to 
suppose,  that  it  meant  to  create  a  bank, 
without  any  powers  to  carry  on  the  usual 
business  of  a  bank."  Fleckner  v.  United 
States  Bank,  8  Wheat.  338,  3.=iO.  5  L.  Ed. 
631;  United  States  Bank  v.  Waggener,  9 
Pet.  378.  0  L.   Ed.   163. 

The  act  of  the  lOth  of  April,  1S16,  c. 
Ai.  incorporating  the  Bank  of  the  United 
States,  does  not.  by  the  9th  rule  of  the 
fundamental  articles,  prohibit  the  bank 
from  discounting  promissory  notes,  or  re- 
ceiving a  transfer  of  notes,  in  payment  •f 
a  debt  due  the  bank.  Fleckner  v.  United 
States  Bank,  8  Wheat.  338,  5  L.  Ed.  631; 
United  States  Bank  v.  Waggener,  9  Pet. 
378.  9   L.   Ed.   163. 

Banks  deal  in  bills  of  exchange,  foreign 
or  domestic.  Nathan  v.  Louisiana,  8  How. 
73,  12  L.  Ed.  992;  Briscoe  v.  Bank  of  Ken- 
tucky,  11    Pet.    257.   9   L.    Ed.    709. 

In  the  case  of  Bank  of  .Augusta  v.  Earle, 
13  Pet.  519,  10  L.  Ed.  274,  it  was  decided 
that  the  bank  established  in  Georgia,  hav- 
ing a  right  in  its  charter  to  deal  in  bills 
of  exchange,  could,  through  its  agent  and 
the  comity  of  Alabama,  buy  and  sell  bills 
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And  it  is  expressly  conferred  by  the  national  banking  act.^^ 

d.  Illegality  of  Loan  as  Affecting  Validity.— The  fact  that  the  taking  of  the 
security  by  which  a  loan  of  the  bank  is  secured,  is  prohibited  by  law,  will 
not  invalidate  either  the  loan  or  the  security.-'*-  This  is  true  where  a  na- 
tional   bank    takes    real    estate    security  ;^'^  or   a    mortgage    to    secure    a    present 


in  that  state.  Nathan  v.  Louisiana,  8  How. 
73,  81,  12  L.  Ed.  922.  See.  also,  Waters- 
Pierce  Oil  Co.  c'.  Texas,  177  U.  S.  28,  13, 
44  L.  Ed.  657. 

81.  Conferred  by  national  banking  act. 
— National  Bank  2\  Johnson.  104  U.  S. 
271.  277,  2G  L.  Ed.  742;  United  States  v. 
Britton,  108  U.  S.  192,  193,  196,  27  L.  Ed. 
703. 

"The  specific  power  given  to  national 
banks  (Rev.  Stat.,  §  5136)  is  'to  carry  on 
the  business  of  banking  by  discounting 
and  negotiating  promissory  notes,  drafts, 
bills  of  exchange,  and  other  evidences  of 
debt.'  So  that  the  discount  of  nego- 
tiable paper  is  the  form  according  to 
which  they  are  authorized  to  make  their 
loans,  and  the  terms  'loans'  and  'dis- 
counts' are  synonyms."  National  Bank  v. 
Johnson.  104  U.  S.  271,  277,  26  L.  Ed. 
742.     See,  generally,   ante,   "Definitions,"  I. 

82.  Validity  unaffected  by  illegality  of 
loan. — Schuyler  Nat.  Bank  v.  Gadsden, 
191  U.  S.  451,  458,  48  L.  Ed.  258;  Logan 
County  Nat.  Bank  v.  Townsend,  139  U. 
S  67,  76.  35  L.  Ed.  107;  Thompson  v.  St. 
Nicholas  Nat.  Bank,  146  U.  S.  240.  251,  36 
L.  Ed.  956;  Union  Nat.  Bank  v.  Matthews, 
98  U.  S.  6»1,  25  L.  Ed.  188;  National  Bank 
V.  Whitaev.  103  U.  S.  99,  26  L.  Ed.  443; 
Union  Gold  Min,  Co.  v.  Rocky  Mt.  Nat. 
Bank.  96  U.  S.  640,  24  L.  Ed.  648;  First 
Nat.  Bank  v.  Stewart,  107  U.  S.  676.  27 
L.  Ed.  592.  See  ante,  "Right  and  Mode 
of  Exercise,"  IIL  A;  post,  "National 
Banks,"   III,  B,  7,  c. 

83.  National  bank  taking  real  estate 
security. — "It  is  no  longer  open  to  con- 
troversy that  the  provisions  of  the  stat- 
utes of  the  United  States  forbidding  the 
taking  of  real  estate  security  by  a  na- 
tional bank  for  a  debt  coincidently  con- 
tracted do  not  operate  to  make  the  secu- 
rity void,  and  thus  enable  the  individual 
who  has  contracted  with  the  bank  to  de- 
feat recovery,  but  simply  subject  the  bank 
to  be  called  to  account  by  the  govern- 
ment for  exceeding  its  powers."  Schuyler 
Nat.  Bank  v.  Gadsden.  191  U.  S.  451,  458, 
48  L.  Ed.  258.  See,  also.  Union  Nat. 
Bank  v.  Matthews.  98  U.  S.  621,  25  L.  Ed. 
188-  Logan  C'-'unty  Nat.  Bank  v.  Town- 
send,  139  U.  S.  67,  76,  35  L.  Ed.  107; 
Zantzingers  ■■.  Gunton,  19  Wall.  32.  22  L. 
Ed.  96;  Scott  V.  Deweese.  181  U.  S.  202, 
45  L.  Ed.  822;  Lantry  7>.  Wallace.  182  U. 
S.    536.    551,    45    L.    Ed.    1218. 

And  so  with  the  purchase  by  a  national 
bank  of  a  note  secured  by  deed  of_  trust 
npon  real  estate.  The  trust  deed  is  en- 
forcible.  Swope  z'.  Lefnngwell,  105  U.  S. 
?  26  L  Ed.  930;  Union  Nat.  Bank  v. 
Matthews,  98  U.  S.  621,  627,  25  L.  Ed.  IBS. 


"The  statute  forbids  a  national  bank  to 
lend  money  upon  real  estate  as  security. 
Rev.  Stat.,  §  5137.  Nevertheless,  this 
court  has  frequently  held  that  the  bor- 
rower cannot  escape  liability  for  the  re- 
payment of  the  money  so  borrowed,  nor 
dispute  the  right  of  the  bank  to  enforce 
the  security  taken  in  violation  of  the 
statute;  that  it  was  for  the  government 
and  not  for  the  borrower  to  complain  of 
the  bank's  departure  from  the  rule  pre- 
scribed by  statute.  Scott  v.  Deweese,  181 
U.  S.  202, '45  L.  Ed.  822,  and  authorities 
there  cited."  Lantry  z'.  Wallace.  182  U. 
S.    536,   551,    45    L.    Ed.    1218. 

Section  5136,  Rev.  Stat..  999;  13  Stat. 
99,  does  not,  in  terms,  prohibit  a  loan  on 
real  estate  but  the  implication  to  that 
effect  is  clear.  What  is  so  implied  is  as 
effectual  as  if  it  were  expressed.  Union 
Nat.  Bank  v.  :Matthews,  98  U.  S.  621,  625, 
25    L.    Ed.    188. 

Where  it  is  not  contended  that  under 
the  law  of  a  state  an  agent,  acting  in  his 
own  name,  may  not  take  security  for  the 
benefit  of  a  principal,  or  that  there  is  or 
could  be  any  valid  statute  of  the  state 
discriminating  against  national  banks,  and 
depriving  them  of  the  benefit  of  transac- 
tions so  consummated,  this  being  true,  it 
follows  that  the  taking  of  real  estate 
security  by  the  president  of  the  bank  in 
his  individual  name,  for  the  benefit  of  the 
bank,  was  in  legal  effect  but  the  taking  of 
security  by  the  bank  itself.  Schuyler  Nat. 
Bank  v.  Gadsden,  191  U.  S.  451,  458,  48 
L.    Ed.    258. 

A.  executed  a  promissory  note  to  B., 
and.  to  secure  the  payment  thereof,  a  deed 
of  trust  of  lands,  which  was  in  effect  a 
mortgage  with  a  power  of  sale  thereto 
annexed.  A  national  bank,  on  the  secu- 
rity of  the  note  and  deed,  loaned  money 
to  B.,  who  thereupon  assigned  them  to 
the  bank.  The  note  not  having  been  paid 
at  its  maturity,  the  trustee  was,  pursuant 
to  the  power,  proceeding  to  sell  the  lands, 
when  A.  filed  his  bill  to  enjoin  the  sale, 
upon  the  ground  that,  by  §§  5136  and 
5137  of  the  Revised  Statutes,  the  deed  did 
not  inure  as  a  security  for  a  loan  made 
by  the  bank  at  the  time  of  the  assignment 
of  tlTC  note  and  deed.  Held,  that  the 
bank  is  entitled  to  enforce  the  collection 
of  the  note  by  a  sale  of  the  lands.  Union 
Nat.  Bank  v.  Matthews,  98  U.  S.  &21,  25 
L.  Ed.  188,  approved  in  National  Bank  v. 
Whitney,  103  U.  S.  99,  101,  26  L.  Ed.  443; 
Fortier  v.  New  Orleans  Nat.  Bank,  112 
U.    S.   439,   451,  2«    L.    Ed.   764. 

Object  of  restriction. — "The  object  of 
the  restrictions  was  obviously  threefold. 
It    was    to   keep    the   capital    of   the   banks 
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loan,^*  or  future  advances  ;^-^  or  makes  a  loan  in  excess  of  the  legal  limit  ;*"  or 
makes  a  loan  upon  the  security  of  shares  of  its  own  stock,  certainly  after  the 
contract  is  executed  ;^'   or  upon  the  security  of  shares  of  stock  in  another  national 


flowing  in  tiic  daily  channels  of  com- 
merce; to  deter  them  from  embarking  in 
liazardous  real  estate  speculations;  and 
to  prevent  the  accumulation  of  large 
masses  of  such  property  in  their  hands,  to 
he  held,  as  it  were,  in  mortmain.  The 
intent,  not  the  letter,  of  the  statute  con- 
stitutes the  law."  Union  Nat.  Bank  v. 
Matthews,  98  U.  S.  621,  626,  25  L.  Ed.  18S. 

"The  statute  did  not  declare  such 
-ecurity  void,  but  was  silent  on  the  sub- 
ject; that  had  congress  so  intended  it 
would  have  been  easy  to  say  so,  and  it 
can  hardly  be  presumed  that  this  would 
not  have  been  done,  instead  of  leaving  the 
question  to  be  settled  by  the  uncertain 
result  of  litigation  and  judicial  decision.' 
National  Bank  t-.  Whitney,  103  U.  S.  99, 
102.   26   L.    Ed.   443. 

It  was  not  meant  that  stockholders,  and 
perhaps  depositors  and  other  creditors, 
should  be  punished  and  the  borrower  re- 
warded, by  giving  success  to  this  defense 
whenever  the  offensive  fact  shall  occur. 
The  impending  danger  of  a  judgment  of 
ouster  and  dissolution  was  the  check,  and 
none  other,  contemplated  by  congres-;. 
That  has  been  always  the  punishment  pre- 
scribed for  the  wanton  violation  of  a 
charter,  and  it  may  be  made  to  follow 
whenever  the  proper  public  authority  shall 
see  fit  to  invoke  its  application.  A  pri- 
vate person  cannot,  directly  or  indirectly, 
usurp  this  function  of  the  government. 
Union  Nat.  Bank  v.  Matthews,  98  U. 
S.    621,   629,  25    L.    Ed.    188. 

Purchase  of  mortgaged  property. — Sec 
post,  "With  Respect  to  Ownership  of 
Property,"'  III,  B,   5. 

Title  taken  in  name  of  third  party. — 
Although  a  bank  by  statute,  or  the  trus- 
tees, on  the  expiration  of  its  charter,  who 
liquidate  its  affairs,  may  be  deprived  of 
power  to  take  or  hold  real  estate,  this 
does  not  prevent  cither's  making  an  ar- 
rangement through  the  medium  of  a  trus- 
tee, by  which,  without  ever  having  a  legal 
title,  control,  or  ownership  of  such  estate, 
they  yet  secure  a  debt  for  which  they  had 
a  lien  on  such  estate,  and  have  the  estate 
sold  so  as  to  pay  the  debt.  Zantzingers 
<•.  Gunton.  19  Wall.  32,  22  L.   Ed.   96. 

84.  Illegal  mortgage  to  secure  existing 
debt. — "In  Logan  County  Nat.  Bank  7'. 
Townsend.  139  U.  S.  67,  77,  35  L.  Ed.  107, 
decided  in  March,  1891,  after  the  present 
case  was  decided  by  the  court  of  appeals 
of  New  York,  this  court  approved  the 
decision  in  National  Bank  v.  Whitncv,  103 
U.  S.  99,  26  L.  Ed.  443.  and  said  that  a 
disregard  by  a  national  bank  of  the  pro- 
visions of  the  act  of  congress  forbidding 
it  to  take  a  mortgage  to  secure  an  in- 
debtedness then  existing,  as  well  as  fu- 
ture advances,  could  not  br  taken  ad- 
vantage  of   by   the   debtor,   but    'only    laid 


the  institution  open  to  proceedings  by 
the  government  for  exercising  powers  not 
conferred  by  law.'  "  Thompson  v.  St, 
Nicholas  Nat.  Bank,  146  U.  S.  240,  251.  36 
L.    Ed.   956. 

Thus  a  mortgage  to  a  national  bank 
providing  in  terms  for  the  payment  of 
$5,000,  one  year  from  its  date,  with  in- 
terest, but  declaring  that  it  was  made  as 
collateral  security  for  the  payment  of  all 
notes  which  the  bank  held  at  the  time 
against  him.  and  for  his  other  indebted- 
ness then  due  or  thereafter  to  become  due, 
is  enforcible.  National  Bank  v.  Whitnej', 
103   U.   S.  99.  26    L.    Ed.   443. 

And  a  loan  of  money  made  by  a  na- 
tional bank  on  the  security  of  a  mortgage, 
may  be  enforced  if  objection  thereto  be 
not  raised  by  the  United  States.  Fortier 
V.  New  Orleans  Nat.  Bank,  112  U.  S.  439, 
451.  28  L.  Ed.  764,  following  Union  Nat. 
Bank  v.  Matthews,  98  U.  S.  621,  25  L.  Ed. 
188,  and  National  Bank  v.  Whitney.  103 
U.   S.   99,   26    L.    Ed.   443. 

85.  Future  advances. — A  mortgage  to 
a  national  bank,  so  far  as  it  applies  to 
future  advances,  is  not  invalid,  becau^-e  a 
mortgage  of  that  character  is  prohibited 
by  the  national  banking  law.  National 
Bank  v.  Whitney,  103  U.  S.  99,  100,  2'5 
L.  Ed.  443;  Fortier  v.  New  Orleans  Nat. 
Bank.   112  U.   S.  439,  451,  28   L.   Ed.  764. 

Whatever  objection  there  may  be  to  a 
mortgage  executed  to  a  bank  (national) 
for  future  advances,  as  security  for  such 
advances,  from  the  prohibitory  provisions 
of  statute,  the  objection  can  only  be  urged 
by  the  government.  National  Bank  v. 
Whitney,  103  U.  S.  99,  103.  26  L.  Ed.  443, 
citing  Fleckner  v.  United  States  Bank.  8 
Wheat.  338,  355,  5  L.  Ed.  631.  See  Fritts 
V.  Palmer.  132  U.  S.  282,  292.  33  L.  Ed. 
317;  Reynolds  v.  Crawfordsville  Bank, 
112    U.    S.    405,   413.    28    L.    Ed.    733. 

86.  Excess  of  loan  limit. — A  defendant, 
sued  by  a  national  bank  for  moneys  it 
loaned  him,  cannot  set  up  as  a  bar  that 
they  exceeded  in  amount  one-tenth  part 
of  its  capital  stock  actually  paid  in.  Union 
Gold  Min.  Co.  v.  Rocky  Mt.  Nat.  Bank, 
96   U.   S.   640.   24   L.   Ed.   648. 

87.  National  bank  loan  on  security  of 
its  own  stock. — "Wliile  §  5201  of  the  Re- 
vised Statutes  in  terms  prohibits  a  Ijank- 
ing  association  from  making  a  loan  upon 
the  security  of  shares  of  its  own  stock,  it 
imposes  no  penalty,  either  upon  the  bank 
or  borrower,  if  a  loan  upon  such  security 
be  made.  If,  therefore,  the  prohibition 
can  be  urged  against  the  validity  of  the 
transaction  by  anyone  except  the  govern- 
ment, it  can  only  be  done  before  the  con- 
tract is  executed,  while  the  security  is  still 
subsisting  in  the  hands  of  the  bank.  "^t 
can   then,  if  at  all.   be  invoked  to  restrain 
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bank,  even  if  it  were  prohibited,  which  it  is  not;^**  or.  where  any  bank  contracts 
for  more  than  a  legal  rate  of  interest,  in  absence  of  penal  provision  of  law.^'^ 
Nor,  it  seems,  would  the  illegal  discount  of  paper  invalidate  it.^*^ 

e.  Rc7iczial,  and  Application  of  Proceeds. — Upon  a  renewal  and  rediscount,  the 
lending  is  qualified  and  not  absolute,  being  for  the  purpose  of  a  specific  applica- 
tion, i.  e..  lo  be  passed  to  the  credit  of  the  last  indorser,  and  should  not  be  other- 
wise applied,  except  with  his  assent.''^ 

f.  Rate  of  Interest  or  Discount. — The  intention  of  the  national  law  is  to  adopt 
the  state  law,  and  permit  to  national  banks  what  the  state  law  allows  to  its  citizens 
and  to  the  banks  organized  by  it.'^- 


or  defeat  the  enforcement  of  the  security. 
When  the  contract  has  been  executed,  the 
security  sold,  and  the  proceeds  applied  to 
the  payment  of  the  debt,  the  courts  will 
not  interfere  with  the  matter.  Both  bank 
and  borrower  are  in  such  case  equally  the 
subjects  of  legal  censure,  and  thej-  will 
be  left  by  the  courts  where  they  have 
placed  themselves.  First  Nat.  Bank  v. 
Stewart.  107  U.  S.  676.  27  L.  Ed.  592.  See 
First  Xat.  Bank  v.  Lanier,  11  Wall.  369, 
20  L.  Ed.  172.  See  ante,  "Power  of  Bank 
to  Loan,"   in.  B,  4,  c. 

Supposing  that  it  was  unlawful  for  the 
bank  to  take  those  shares  as  security  for 
a  loan,  it  was  not  unlawful  to  authorize 
the  bank  to  sell  them  when  the  contin- 
genc}-  occurred.  The  shares  being  sold 
pursuant  to  the  authority,  the  proceeds 
would  be  in  the  bank  as  borrower's  prop- 
ertj'.  His  administrators,  indeed,  affirm 
the  validity  of  that  sale  by  suing  for  the 
proceeds.  As  against  the  deceased,  how- 
ever, the  money  loaned  was  an  offset  to 
the  proceeds.  In  either  view  the  admin- 
istrators cannot  recover.  First  Nat.  Bank 
V.  Stewart,  107  U.  S.  676,  678,  27  L.  Ed. 
.592. 

The  provision  found  in  the  thirty- 
seventh  section  of  the  act  of  1863,  pro- 
hibiting an  association  from  making  any 
loan  or  discount  on  the  security  of 
the  shares  of  its  own  capital  stock, 
was  re-expressed  in  a  substantially 
identical,  though  somewhat  more  am- 
plified, form  of  statement  in  §  35  of 
the  new  act.  The  provisions  of  the 
act  of  1864.  in  the  particulars  in  question, 
are  now  embodied  in  §§  5139  and  5201  of 
the  Revised  Statutes.  Third  Nat.  Bank 
V.  Buffalo  German  Ins.  Co..  193  U.  S. 
581,    5:»0,    48    L.    Ed.    SOI. 

88.  On  security  of  other  national  bank 
stock. — ^Germania  Xat.  Bank  v.  Case,  99 
r.    S.  628,   25   L.   Ed.  448. 

89.  Taking  more  than  legal  interest. — 
"Where  a  bank  is  limited  by  its  charter 
to  a  specified  rate  of  interest,  but  no  penal 
consequence  is  denounced  for  taking 
more,  it  has  been  held  that  a  contract  for 
more  is  not  wholly  void."  Union  Nat. 
Bank  v.  Matthews.  98  U.  S.  621,  627,  25 
L.  Ed.  188.  See  contra  United  States 
Bank  v.  Owens,  2  Pet.  527,  7  L.  Ed.  508. 
.\v<X  see  the   title  USURY. 

The  charter  of  the  Bank  of  the  United 
States  forbids  the  taking  of  a  greater  rate 
of    interest    than    six    per    centum;    but    it 


does  not  declare  a  contract  on  which  a 
greater  interest  has  been  taken  or  re- 
served, to  be  void;  such  a  contract  is 
void,  on  general  principles.  Courts  of 
justice  are  instituted  to  carry  into  effect 
•the  laws  of  a  country,  and  they  cannot 
become  auxiliary  to  the  violation  of  those 
laws;  there  can  be  no  civil  right,  where 
there  can  be  no  legal  remedy;  and  there 
can  be  no  legal  remedy  for  that  which  is 
in  itself  illegal.  United  States  Bank  v. 
Owens.   2    Pet.   527,   7   L.    Ed.   508. 

90.  Illegal  discount. — Quaere,  if  the  dis- 
count of  paper  without  lawful  authority, 
where  the  law  does  not  make  the  trans- 
action or  contract  ipso  facto  void,  but  has 
punished  it  bj-  a  specific  penalty'  of  treble 
the  value,  is  invalid.  It  would  remain 
to  be  shown  how,  if  the  bank  had  a  gen- 
eral right  to  discount  notes,  a  contract 
not  made  void  by  the  act  itself,  could,  on 
this  account,  be  avoided  by  a  party  to  the 
original  contract,  who  was  not  a  party 
to  the  subsequent  transfer.  Fleckner  v. 
United  States  Bank,  8  Wheat.  338,  353, 
5  L.  Ed.  631. 

91.  Renewal,  and  application  of  pro- 
ceeds.— On  the  discount  and  renewal  of 
a  business  note,  the  proceeds  should  be 
passed  to  the  credit  of  the  last  indorser. 
and  should  not  be  applied  otherwise  than 
by  his  assent;  but  with  the  assent  of  the 
last  indorser,  the  money,  instead  of  being 
passed  to  his  credit,  might  be  otherwise 
applied;  with  his  consent,  it  might  be  ap- 
plied to  the  satisfaction  of  another  noti', 
for  which  he  was  indorser,  without  his 
checking  for  the  amount;  and  his  consent 
may  be  implied,  from  circumstances,  as 
all  other  facts  may  be,  Fullerton  r. 
United  States  Bank,  1  Pet.  604.  618,  7  L. 
Ed.  280. 

"In  what  are  called  renewals  of  bank 
loans,  the  lending  is  qualified  and  not  ab- 
solute; and  when  credit  is  given  and 
money  advanced  upon  a  note  of  that  de- 
scription, it  is  not  an  advance  on  general 
account,  but  only  for  the  purpose  of  a  spe- 
cific application.  Any  act  done  by  the 
bank,  therefore,  whatever  be  the  mere 
form,  if  it  have  for  its  end  the  carrj'ing 
of  the  contract  into  effect,  in  its  true  spirit 
and  intent,  must  be  binding  upon  all  the 
parties  to  the  contract."  Fullerton  v. 
United  States  Bank,  1  Pet.  604.  619.  7  L. 
Ed.   280. 

92.  Rate  allowed  to  national  banks.— 
Daggs   V.    Phcenix    Nat.    Bank,    177    U.   S. 
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g.  Rights  and  Liabilities — (1)  As  to  Discounted  Paper. — A  bank,  after  the 
discount  of  paper,  stands  in  the  position  of  an  original  lender,  and  is  unafifected 
by  want  or  failure  of  consideration,^'^  and  the  maker  cannot  have  a  set-oti'  arising 
out  of  transactions  between  the  parties.^-'  And  where  a  note,  discounted  by  the 
bank  at  which  it  is  payable,  is  in  the  bank  at  maturity,  this  is  sufificient  demand, 
and  the  onus  of  proving  payment  is  on  the  parties  liable  thereon. '^^ 


549.  555,  44  L.  Ed.  882;  Tiffany  v.  Na- 
tional Bank,  18  Wall.  409,  21  L.  Ed.  862; 
National  Bank  v.  Johnson,  104  U.  S.  271, 
26   L.    Ed.   742. 

"The  language  of  the  Revised  Statutes 
is  that  national  banks  'may  take,  receive, 
reserve  and  charge  on  any  loan  *  *  *  upon 
any  note  *  *  *  interest  allowed  by  the 
laws  of  the  state,  territory  or  district' 
where  located,  'and  no  inore,  except  that 
where  by  the  laws  of  any  state  a  different 
rate  is  limited  for  baijks  of  issue  organ- 
ized under  state  laws,  the  rate  so  limited 
shall  be  allowed  for  associations  or- 
ganized or  existing  in  any  such  state  un- 
der this  title.'  *  *  *  The  meaning  of 
these  provisions  is  unmistakable.  A  na- 
tional bank  may  charge  interest  at  the 
rate  allowed  by  the  laws  of  the  state  or 
territory  where  it  is  located;  and  equality 
is  carefully  secured  with  local  banks." 
Daggs  V.  Phoenix  Nat.  Bank,  177  U.  vS. 
549.    555,   44    L.    Ed.    882. 

"(l)  The  rate  of  interest  chargeable  by 
each  bank  is  to  be  that  allowed  by  the 
law  of  the  state  or  territory  where  the 
bank  is  situated.  (2)  When,  by  the  laws 
of  the  state  or  territory,  a  different  rate 
is  limited  for  banks  of  issue  organized  un- 
der the  local  laws,  the  rate  so  limited  is 
allowed  for  the  national  banks.  (3) 
Where  no  rate  of  interest  is  fixed  by  the 
laws  of  the  stats  or  territory,  the  na- 
tional banks  may  charge  at  a  rate  not  ex- 
ceeding 7  per  cent,  per  annum.  (4)  Such 
interest  may  be  reserved  or  taken  in  ad- 
vance. (5)  Knowingly  reserving,  re- 
ceiving, or  charging  'a  rate  of  interest 
greater  than  aforesaid  shall  be  held  and 
adjudged  a  forfeiture  of  the  interest  which 
the  note,  bill,  or  other  evidence  of  debt, 
carries  with  it,  or  which  has  been  agreed 
to  be  paid  thereon.'  (6)  If  a  greater  rate 
has  been  paid,  twice  the  amount  so  paid 
may  be  recovered  back,  provided  suit  be 
brought  within  two  years  from  the  time 
the  usurious  transaction  occurred.  (7) 
The  purchase,  discount,  or  sale  of  a  bill 
of  exchange,  payable  at  another  place,  at 
not  more  than  the  current  rate  of  ex- 
change on  sight  drafts,  in  addition  to  the 
interest,  shall  not  be  considered  as  taking 
or  reserving  a  greater  rate  of  interest 
than  that  permitted.  These  clauses,  ex- 
amined by  tlicir  own  light,  seem  to  us 
too  clear  to  admit  of  doubt  as  to  anything 
to  which  they  relate.  They  form  a  sys- 
tem of  regulations.  All  the  parts  are  in 
harmony  with  each  other,  and  cover  the 
entire  subject."  Farmers',  etc.,  Nat.  Bank 
V.  Bearing.  91   U.  S.  29,  32,  23   L.  Ed.   196. 

In  National  Bank  v.  Johnson,  104  U.  S. 
3  U  S  Enc— S 


271,  26  L.  Ed.  742,  in  meeting  the  argu- 
ments of  counsel  upon  a  supposed  dif- 
ference between  loans  and  discounts,  and 
usurious  and  nonusurious  contracts  un- 
der the  laws  of  the  state  in  the  transac- 
tions of  natural  persons,  the  learned  jus- 
tice, who  delivered  the  opinion  of  the 
court,  made  some  remarks  which  seeme<l 
to  imply  that  a  rate  allowed  by  a  staie 
law  was  not  a  rate  "fixed"  by  a  state  law. 
The  remarks,  however,  were  not  neces- 
sary to  the  decision,  and  cannot  be  con- 
sidered as  expressing  the  judgment  of  the 
court.  Daggs  v.  Phcenix  Nat.  Bank,  177 
U.   S.    549.   556,  44    L.    Ed.    882. 

"Whether  loans  and  discounts  are  iden- 
tical, in  the  sense  of  §  5197,  or  not,  is 
quite  immaterial,  for  both  are  expressly 
made  subject  to  the  same  rate  of  interest. 
And  unquestionably  the  transfer  of  the 
notes,  which  forms  the  basis  of  this  con- 
troversy, if  not  a  loan,  was  a  discount.' 
National  Bank  v.  Johnson,  104  U.  S.  271, 
277,   26    L.   Ed.    742. 

As  to  what  constitutes  usury,  and  its 
effect,   see   the    title   USURY. 

93.  As  to  discounted  paper — Considera- 
tion.— '"Tlie  bank  after  discounting  the 
drafts,  stood  towards  the  acceptors  in  the 
position  of  an  original  lender,  and  could 
not  be  affected  in  its  claim  by  the  want 
of  a  consideration  from  the  drawer  for 
the  acceptance,  or  by  the  failure  of  such 
consideration.  This  has  been  held  in 
numerous  .  cases,  and  was  directly  ad- 
judged by  this  court  in  Hoffman  v.  Na- 
tional City  Bank,  12  Wall.  181,  20  L.  Ed. 
366,  which  in  essential  particulars  is  sim- 
ilar to  the  one  at  bar."  Goetz  v.  Bank  of 
Kansas  City,  119  U.  S.  551,  556,  30  L.  Ed. 
515. 

94.  Liability  to  set-off. — By  making  a 
note  negotiable  in  a  bank,  the  maker  au- 
thorizes the  bank  to  advance  on  his 
credit,  to  the  owner  of  the  note,  the  .'^um 
expressed  on  its  face;  and  it  would  be  a 
fraud  upon  the  bank,  to  set  up  offsets 
against  this  note,  in  consequence  of  any 
transactions  between  the  parties.  Mande- 
ville  V.  Union  Bank,  9  Cranch  9,  3  L.  Ed. 
639.  See  the  title  SET-OFF,  RECOUP- 
MENT  AND   COUNTERCLAIM. 

95.  Nonpayment  of  note  discounted  by 
bank  at  which  payable  as  dishonor. — 
Modern  decisions  go  to  cstal^lish.  that  if 
a  note  be  at  the  place  where  it  is  payable, 
on  the  day  it  falls  due,  the  onus  of  prov- 
ing payment  falls  upon  the  parties  who 
are  liable  to  pay  it;  and  the  instructions 
of  the  circuit  court,  in  this  case,  were 
more  favorable  to  the  parties  to  the  note, 
where  the  <-ourt  said,  upon  the  sufliciency 


66 


BANKS  AXD  BAXKIXG. 


(2)  As  to  Collateral. — A  bank  in  discounting  commercial  paper  does  not  guar- 
antee the  genuineness  of  collateral  attached  thereto,  such  as  a  bill  of  lading  ac- 
companying a  draft. 9^  And  acceptors  of  bills  of  exchange  upon  the  faith  and 
security  of  bills  of  lading  attached  after  discount  by  the  bank  forwarding  same 
for  collection,  are  liable  to  pay  same  to  the  bank,  and  proof  that  the  bills  of  lad- 
ing were  forgeries  could  not  operate  to  discharge  the  liability  of  the  plaintiffs,  as 
acceptors,  to  pay  the  amounts  to  the  payees  or  their  indorsees,  as  the  payees  were 
innocent  holders,  having  paid  value  for  the  same  in  the  usual  course  of  business. ^^ 

Right  to  Hold  More  than  One  Security.— A  creditor  may  lawfully  take 
and  hold  several  securities  for  the  same  debt,  and  cannot  be  compelled  to  yield  up 
either,  until  the  debt  is  paid ;  therefore,  the  bank  has  a  right  to  take  security  from 
one  of  the  parties  to  a  bill  or  note  discounted  by  it,  and  also  to  hold  the  shares  of 
another  party  as  security  for  the  same.''^ 

Notice  of  Equity. — A  bank  loaning  money  on  collateral  may  be  held  chargeable 
with  notice  of  the  equitable  title  of  a  third  party  thereto,  where  the  trust  character 
of  the  property  therein  appears  on  the  face  of  the  evidences  thereof. ^^ 

Liability  for  Conversion  by  Superior  Force. — A  bank  is  not  liable  to  the 
owners  of  collateral  held  by  it.  which  was  sold  at  less  than  its  value  by  order  of 
the  commander  of  the  United  States  forces  during  the  war  between  the  states. ^ 


of  the  demand,  that  on  an  article  or  a 
note  made  payable  at  a  particular  bank,  it 
is  sufficient  to  show  that  the  note  had 
been  discounted,  and  become  the  prop- 
ert}^  of  the  bank,  and  that  it  was  in  the 
bank,  and  not  paid  when  at  maturity. 
Fullerton  v.  United  States  Bank.  1  Pet. 
604.  7  L.   Ed.  280. 

96.  "A  bank  in  discounting  commercial 
paper  does  not  guarantee  the  genuineness 
of  a  document  attached  to  it  as  collateral 
security.  Bills  of  lading  attached  to  drafts 
drawn,  as  in  the  present  case,  are  merely 
security  for  the  payment  of  the  drafts. 
The  indorsement  by  the  bank  on  the  in- 
voices accompanying  some  of  the  bills, 
'for  collection.'  created  no  responsibility 
on  the  part  of  the  bank;  it  implied  no 
guarantee  that  the  bills  of  lading  were 
genuine;  it  imported  nothing  more  than 
that  the  goods,  which  the  bills  of  lading 
stated  had  been  shipped,  were  to  be  held 
for  the  payment  of  the  drafts,  if  the  . 
drafts  were  not  paid  by  the  drawees,  and 
that  the  bank  transferred  them  onlv  for 
that  purpose.  If  the  drafts  should  be 
paid,  the  drawees  were  to  take  the  goods. 
To  hold  such  indorsement  to  be  a  war- 
ranty would  create  great  embarrassment 
in  the  use  of  bills  of  lading  as  collaf^rgl 
to  commercial  paper  agamst  which  they 
pre  drawn."  Goetz  v.  Bank  of  Kansas 
City,   110   U.   S.   .551.    555.  30   L.   Ed.    515. 

97.  Liability  of  accent'-r';  of  draft  on 
faith  of  attached  bill  of  lading. — Goetz  :/. 
Bank  of  K.nnsas  Citv.  119  U.  S.  551,  557, 
30  L  Ed.  515.  See  ante.  "Draft  with  Bill 
©f  Ladine  .Attad^ed."  TIT.  B.  3.  c.  (3),  (b). 
See  the  title   BILLS   OF   LADING. 

98.  Right  to  retain  several  securities 
for  same  debt. — Union  Bank  v.  Laird,  2 
Wheat.    390,    4    L.    Ed.    269. 

"There  is  no  want  of  equity,  in  holding 
the  shares  of  P.,  who  is  the  immediate 
debter  to  the  bank,  liable  in  the  first  in- 
stance, rather  than  resorting  to  the  secu- 


rity of  an  indorser,  who  is  only  liable 
upon  the  default  of  the  acceptor."  Union 
Bank  v.  Laird,  2  Wheat.  390,  394,  4  L. 
Ed.   269. 

89.  Notice  cl  equitable  title. — "In  the 
case  of  Duncan  v.  Jaudon,  15  Wall.  165, 
21  L.  Ed.  142.  this  court  decided  that  a 
banker  lending  money  to  a  person,  for  his 
private  use,  on  the  security  of  stocks,  the 
certificates  of  which  showed  that  he  held 
them  as  trustee  for  another,  was  charge- 
able, as  a  party  to  the  breach  of  trust, 
for  the  value  of  the  trust  property  con- 
Alerted,  and  cited  with  approbation  the 
similar  decision  in  Shaw  x'.  Spencer  (lOO 
Mass.  382),  where  the  certificates  were  in 
the  name  of  'A.  B.,  trustee.'  without  nam- 
ing a  cestui  que  trust.  In  that  case  it 
was  held  that  the  pledge  is,  by  the  terms 
of  the  certificate,  put  on  inquiry  as  to  the 
character  and  limitations  of  the  trust,  and 
if  he  accepts  the  pledge  without  inquir3^ 
does  so  at  his  peril."  Central  Nat.  Bank 
V.  Connecticut  Mut.  Life  Ins.  Co.,  104  U. 
S.  54.  63,  26  L.  Ed.  693.  See  ante,  "Pc- 
lation  between  Bank  and  Depositor."  Ill, 
B,  2.  b.  (1):  "Application  of  Deposit  to 
Debts  Due   Bank,"   III,  B.  2.  b.   (3). 

1.  Loss  due  to  superior  force. — Where, 
in  time  of  war.  a  bank  was,  notwith=tand- 
ing  the  protest  of  its  officers,  put  in  liqui- 
dation by  order  of  the  commanding  gen- 
eral of  the  United  States  forces,  and  its 
effects  transferred  to  commissioners  ap- 
pointed by  him,  who,  during  their  admin- 
istration, sold  for  less  than  their  face 
value  choses  in  action  held  by  the  bank 
as  collateral  security  at  the  time  of  the 
transfer — held,  that  as  the  proceedings  of 
the  comm'anding  general  and  the  com- 
missioners constituted  "superior  force,'* 
which  no  prudent  administrator  of  the  af- 
fairs of  a  corporation  could  resist,  the 
bank  was  neither  responsible  for  those 
proceedings,  nor  for  a  loss  thereby  oc- 
casioned. MrLemore  7'.  Louisiana  State 
Bank,  91   U.   S.   27,   23   L.   Ed.   196. 


BANKS  AND  BANKING. 


67 


Liability  for  Fraud  of  Owner. — AMiere  a  bank  held  warehouse  notes  or  re- 
ceipts for  cotton,  on  which  it  had  advanced  money,  and  intrusted  the  notes  to  the 
owner  to  enable  him  to  ship  the  cotton  and  obtain  a  bill  of  lading  therefor,  as  was 
customary  and  necessary,  the  bank  was  not  liable  for  a  fraud  committed  by  owner 
by  means  of  a  false  bill  of  lading  so  obtained,  to  which  it  was  no  party  or  privy. 
The  fact  that  it  received  in  good  faith  the  proceeds  of  the  fraud  to  pay  its  debt, 
does  not  make  it  liable. ^ 

(3)  Application  to  Debt  of  Property  Held  by  Bank. — A  bank  in  possession  of 
the  property  of  its  debtor,  as  his  agent  or  trustee,  or  bailee,  may  not,  without  re- 
ducing his  debt  to  judgment,  and  without  the  process  or  order  of  any  court,  and 
without  the  consent  and  against  the  will  of  the  debtor,  sell  or  otherwise  dispose  of 
the  property  and  apply  its  proceeds  to  the  payment  of  his  debt.-'^ 

(4)  Lien  on  Stock  for  Loan  to  Stockholder. — See  post.  "Bank's  Lien,"  V.  G.  2. 

(5)  Lien  on  Deposits. — See  ante,  "Api)lication  of  Deposit  to  Debts  Due  Bank  " 
III,  B,  2,  b,  (3). 

5.  With  Respect  to  Ownership  of  Property. — Power  to  Acquire  Real  Es- 
tate.— Where  a  bank  is  incompetent  by  its  charter  to  take  a  title  to  real  estate,  a 
conveyance  to  it  is  not  void  but  only  voidable ;  the  sovereign  alone  can  object.  It 
is  valid  until  assailed  in  a  direct  proceeding  instituted  for  that  purpose.-*  .-\.nd  a 
conveyance  to  a  bank  before  its  incorporation  is  complete  cannot  be  treated  as  a 
nullity  by  the  grantor,  but  is  valid  when  tlic  government  does  not  complain.^ 

Purchase  by  National  Bank  of  Real  Estate  Mortgaged  to  It. — The  Na- 
tional banking  law.  Rev.  Stat.,  §  5137,  provides  that  a  national  banking  association 
may  purchase  such  real  estate  as  shall  be  mortgaged  to  it  in  good  faith  by  way 
of  security  for  debts  previously  contracted.^ 

Disposal  of  Property. — A  banking  corporation  may    sell   and  of  its  property, 


2.  Liability  for  fraudulent  ufc  by  owner 
of  property  pledged. — ?^IcLcod  t'.  Fourth 
Nat.   P.ank.   122   U.   S.   528.   30   L.   Ed.   1237. 

Lien  on  property  represented  by  bill  f^f 
lading.— Sec  the  title  BILLS  OF  LADING. 

3.  Right  to  apply  property  in  bank's 
possession. — First  Nat.  Bank  v.  Stewart, 
114  U.  S.  224,  233,  29  L.  Ed.  101.  See  ante, 
"Application  of  Deposit  to  Debts  Due 
Rank,"    TIL  B,  2,  b,    (3). 

4.  Acquisition  of  real  estate. — Remolds 
7'.  Crawfordsville  Bank,  112  U.  S.  40.^).  413, 
28  L.  Ed.  733,  citins?  Union  Nat.  Bank  ?'. 
Matthews,  98  U.  8.  fi21.  628,  25  L.  Ed.  188; 
National    Bank  v.   Whitney,   103   U.   S.   99, 

26  L.  Ed.  443;  Swope  v.  Leffingwell,  105 
U.  S.  3,  26  L.  Ed.  939.  See  Zantwinpers 
V.  Gunton,  19  Wall.  32.  22  L.  Ed.  96;  First 
Nat.  Bank  v.  National  Exchange  Bank, 
92   U.   S.    122,    127,   23    L.    Ed.   679. 

The  disability  of  a  national  bank  to  take 
and  hold  property  under  its  charter,  can- 
not be  made  the  pronnd  of  a  writ  of  er- 
ror to  the  decision  of  the  state  court  by 
a  party  seekinc  to  enjoin  tine  complcti'^^n 
of  the  transaction,  but  setting  up  no  title 
in  themselves.  They  do  not  claim  for 
themselves  a  right,  title,  privilege  or  im- 
mrnity  under  the  national  banking  law. 
MiUcr"  7'.    Lancaster   Bank,    106   U.   S.   542. 

27  L.    Ed.  289. 

5.  Conveyance  before  incorporation 
complete. — .Xlthougli  under  the  act  of  con- 
gress of  July  1st,  1863.  a  bank  created  by 
a  territorial   legislature   cannot   legally  ex- 


ercise its  powers  until  the  charter  creat- 
ing it  is  approved  by  congress,  yet  a  con- 
veyance of  land  to  it,  if  the  charter  au- 
IJiorize  it  to  hold  land,  cannot  be  treated 
as  a  nullity  by  the  grantor  who  has  re- 
ceived the  consideration  for  the  grant, 
there  being  no  judgment  of  ouster  against 
the  corporation  at  the  instance  of  the  gov- 
ernment. Smith  r.  Sheeley,  12  Wall  358. 
20  L.   Ed.  430. 

"Conceding  the  bank  to  be  guilty  of 
usurpation,  it  was  still  a  body  corporate 
dc  facto,  exercising  at  least  one  of  the 
franchises  which  the  legislature  attempted 
to  confer  upon  it,  and  in  such  a  case  the 
party  who  makes  a  sale  of  real  estate  to 
it,  is  not  in  a  position  to  question  its  ca- 
pacity to  take  the  title,  after  it  has  paid 
the  consideration  for  the  purchase."  Smith 
V.  Sheeley,  12  Wall.  358.  361.  20  L.  Ed.  430. 

6.    National  bank  may  purchase  real  es- 
tate mortgaged  to  it.— Rtvn.ilds  7:   Craw- 
fordsville   Bank,    112   U.    S."  405,   412,   28   L 
Ed.  733. 

The  power  to  purchase  the  real  estate 
in  dispute,  being  clearly  conferred  bv  the 
statute,  tiie  fact  that,  in  order  to  secure 
the  same  debt,  it  purchased  otiier  real  es- 
tate not  mortgaged  to  it,  cannot  affect  the 
title  to  the  land  which  it  was  authorized 
to  purchpse.  Reynolds  t-.  Crawfordsville 
Bank.  112  U.  S.  405,  412.  28  L.   Ed.  733. 

Taking  as  security  for  debt. — See  ante. 
"Illegality  of  Loan  as  Affecting  Validity-.'* 
TTT,  B,  4,  d;  post,  "National  Banks,"  III, 
B,  7,  c. 
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when  not  restricted  by  charter  or  previous  law,  as  freely  as  an  individual,  when 
not  involved  in  the  transaction  of  unauthorized  branches  of  business." 

6.  With  Respect  to  Circulation — a.  Definition,  Purpose  and  Currency. — 
"Circulation."— Certificates  of  indebtedness  issued  by  a  person  or  corporation 
not  calculated  or  intended  to  circulate  or  to  be  used  as  money,  are  not,  there- 
fore, taxable  as  "circulation"  under  the  third  clause  of  §  3408  of  the  revised 
statutes.^  Nor  is  an  obligation  payable  in  goods  only  an  obligation  intended  to 
circulate  as  money. ^ 

Object  of  Circulation  and  Maintenance  Thereof. — The  profits  of  a  bank 
of  issue  depend  in  a  great  measure  on  the  ability  o.f  the  bank  to  keep  its  cur- 
rency afloat.  The  longer  the  bills  are  withheld  from  redemption,  the  greater 
the  remuneration  to  the  corporation.  Every  additional  guaranty  thrown  around 
the  bills,  affecting  their  security  and  increasing  the  uses  to  which  they  can  be 
put.  aflfords  necessarily  additional  inducements  for  the  people  in  whose  hands 
they  fall  to  keep  them,  and  not  return  them  to  the  counter  of  the  bank  for  re- 
demption in  specie. ^^ 

Currency. — It  is  no  defense  to  a  suit  for  debt  that  the  debt  arose  from  the 
receipt  of  the  bills  of  a  bank  that  was  chartered  illegally  and  for  fraudulent 
purposes,  and  that  the  bills  were  void  in  law.  and  finally  proved  worthless  in 
fact;  the  bills  themselves  having  been  actually  current  at  the  time  the  defend- 
ant received  them,  and  they  not  having  proved  w^orthless  in  his  hands,  nor  he 
being  bound  to  take  them  back  from  persons  to  whom  he  had  paid  them  away.^^ 

b.  Execution  and  Requisites. — Power  and  Authority  to  Issue. — The  issue 
of  notes  to  circulate  as  currency  concerns  a  valuable  prerogative  of  government, 
and   is  a  proper  subject  of  regulation  by  law.^-     And  congress  having  under- 


7.  Planters'  Bank  z:  Sharp.  6  How.  301. 
323.  12  L.  Ed.  447. 

8.  Circulation  as  money  essential. — 
United  States  v.  Wilson.  106  U.  S.  620, 
622,  27  L.  Ed.  310.  See,  also,  Hollister  v. 
Zion's,  etc..  Mercantile  Inst.,  Ill  U.  S.  62, 
28  L.  Ed.  352.  And  see  the  title  TAXA- 
TION. 

9.  Payment  in  money  essential.— United 
States  z:  Van  Auken.  96  U.  S.  306.  24  L. 
Ed.  852;  Hollister  v.  Zion's,  etc..  Mercan- 
tile Inst..  Ill  U.   S.  62,  28   L.   Ed.  352. 

Under  the  second  section  of  the  act  of 
congress  approved  July  17,  1862  (12  Stat. 
592),  which  declares  that  "no  private  cor- 
poration, banking  association,  firm,  or  in- 
dividual shall  make,  issue,  circulate,  or  pay 
out  any  note,  check,  memorandum,  token, 
or  other  obligation,  for  a  less  sum  than 
one  dollar,  intended  to  circulate  as  money, 
or  to  be  received  or  used  in  lieu  of  lawful 
money  of  the  United  States,"  A  was  in- 
dicted   for    circulating    obligations    in    the 

following  form: 

"Bangor,  Mich.,  Aug.   15.  1874. 

"The  Bangor  Furnace  Company  will  pay 
the  bearer,  on  demand,  fifty  cents,  in 
goods,  at  their  store,  in  Bangor,  Mich. 

(Signed.) 

"A.  B.  Hough,  Pres. 
"Chas.    D.    Rhoder,    Treas." 

The  indictment  charged  that  he  in- 
tended them  to  circulate  as  money,  and 
to  be  received  and  used  in  lieu  of  lawful 
money  of  the  United  States.  Held,  that, 
as  the  obligations  were  payable  in  goods 
and  not  in  money,  and  the  sum  of  fifty 
cents   was    named    merely   as   the    limit   of 


the  value  of  the  goods  demandable,  the 
indictment  was  bad  on  demurrer.  United 
States  V.  Van  Auken,  96  U.  S.  366,  24  L. 
Ed.   852. 

10.  Maintenance  of  circulation. — Fur- 
man  z\  Xichol.  8  Wall.  44,  60,  19  L.  Ed. 
370.      And    see    ante,    "Bank    or    Banker." 

I,  A. 

11.  Currency  as  money, — Orchard  v. 
Hughes.  1  Wall.  73,  17  L.  Ed.  560.  See 
ante,   "Incorporation   of    National   Banks," 

II.  A,  4. 

Bank  notes  as  money. — See  post,  "Pay- 
ment in  Bank  Notes."  Ill,  B,  6,  c. 

12.  Prerogative  of  government. — "The 
issue  of  note?  as  a  common  currency,  or 
circulating  medium,  is  guarded  with  much 
jealous}-  bj'  all  governments  as  touching 
one  of  its  most  valuable  prerogatives,  and 
as  deeply  aflfecting  the  common  good  of 
the  people."  Thomas  v.  Richmond,  12 
Wall.   349,  353.  20   L.   Ed.   453. 

Power  of  state. — A  state  has  no  power 
over  the  currency  farther  than  the  right 
to  establish  banks,  to  regulate  or  prohibit 
the  circulation,  within  the  state,  of  foreign 
notes,  and  to  determine  in  what  the  pub- 
lic dues  shall  be  paid.  Woodruff  z-.  Trap- 
nail.  10  How.  190,  208.  13   L.  Ed.  3S3. 

Regulating  denominations  of  notes.^ — A 
grant  to  a  banking  corporation,  in  general 
terms,  of  the  power  to  issue  notes  and 
bills  for  circulation  for  a  specified  period 
of  years,  is  not  a  surrender  of  the  right  of 
the  state  to  prescribe  by  law,  the  lowest 
denomination  for  which  notes  or  bills 
shall  be  allowed  to  circulate.  Such  a 
erant  does  not  prevent  the  state  from  ab- 
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taken,  in  the  exercise  of  undisputed  constitutional  power,  to  provide  a  currency 
for  tlie  whole  country,  it  may  constitutionalb'  secure  the  benefit  of  it  to  the 
people  by  appropriate  legislation,  and  to  that  end  may  restrain,  by  suitable  en- 
actments, as  by  taxation,  the  circulation  of  any  notes,  not  issued  under  its  own 
authority. ^^ 

Deposit  of  Security. — The  banks  are  required  to  deposit  with  the  treasurer 
bonds  of  the  United  States  as  security  for  any  notes  that  may  be  issued,  the 
amount  of  which  cannot  in  any  case  exceed  90  per  cent,  of  the  par  value  of  the 
bonds.  Rev.  Stat.,  §  5171.  Should  the  market  or  the  cash  value  of  the  bonds 
become  reduced  at  any  time  below  the  amount  of  the  notes  issued,  the  comp- 
troller of  the  currency  may  require  that  the  amount  of  the  depreciation  be  de- 
posited with  the  treasurer  in  other  United  States  bonds,  or  in  money,  so  long  as 
such  depreciation  continues.  Rev.  Stat.,  §  5167.  In  case  of  the  refusal  of  a 
bank  to  pay  its  notes,  the  bonds  may  be  sold  at  public  auction  in  the  city  of 
New  York,  and  their  proceeds  applied  to  reimburse  the  United  States  the 
amount  expended  by  them  in  paying  the  circulating  notes ;  and  for  any  de- 
ficiency which  may  remain,  the  United  States  are  entitled  to  a  paramount  lien 
upon  all  the  assets  of  the  bank,  which  is  to  be  paid  in  preference  to  all  other 
claims,  except  for  costs  and  necessary  expenses  in  administering  the  same.  Rev. 
Stat.,  §  5230.14 

Issue  during  War  by  Southern  Bank. — The  fact  that  notes  of  a  state  bank 
in  the  South  were  issued  after  May  6,  1861,  during  the  so-called  insurrection- 
ary period,  did  not  in  itself  make  them  invalid,  it  not  appearing  that  they  were 
issued  upon  any  unlawful  consideration  or  for  an  unlawful  purpose. ^^ 


solutely  prohibiting,  or  taxing  out  of  ex- 
istence, the  circulation  of  small  notes. 
(Opinion  of  Taney,  C.  J.)  Ohio,  etc..  Co, 
V.  Dcbolt,  18  How.  415,  437. 

13.  Regulation  by  congress. — Veazie 
Bank  v.  Fenno.  8  Wall.  .533,  19  L.  Ed.  482. 
See  Briscoe  v.  Bank  of  Kentucky,  11  Pet. 
257,  349,  9  L.  Ed.  709,  where  Story,  J.,  dis- 
senting, says  that  a  state  may  rightfully 
authorize  a  bank  created  by  it  to  issue 
bank  bills  or  notes  as  currency,  subject 
always  to  the  control  of  congress,  whose 
powers  extend  to  the  entire  regulation  of 
the  currency. 

And  the  tax  of  ten  per  centum  imposed 
by  the  act  of  July  13th,  1866.  on  the  notes 
of  state  banks  paid  out  after  the  1st  of 
August,  1866,  is  warranted  by  the  consti- 
tution. Veazie  Bank  v.  Fcnno,  8  Wall. 
533,  19  L.  Ed.  482. 

"Chancellor  Kent  observes,  that  Mr. 
Justice  Story,  in  his  Commentaries  on  the 
Constitution  (vol.  3,  p.  19),  seems  to  be 
of  opinion  that  independent  of  the  long- 
continued  practice,  from  the  time  of  the 
adoption  of  the  constitution,  the  states 
would  not,  upon  a  sound  construction  of 
the  constitution,  if  the  question  was  res 
Integra,  be  authorized  to  incorporate 
banks  with  a  power  to  circulate  bank  pa- 
per as  currency,  inasmuch  as  they  are  ex- 
pressly prohibited  from  coining  money." 
Veazie  Bank  v.  Fenno,  8  Wall.  533.  553,  19 
L.  Ed.  482. 

14.  Deposit  of  security. — Cook  County 
Nat.  Bank  v.  United  States.  107  U.  S.  445, 
448,  27  L.  Ed.  537.  See  Rankin  v.  Barton, 
199  U.  S.  228,  231,  50  L.  Ed.  163.  And  see 
Van  Allen  v.  The  Assessors,  3  Wall.  573, 
599,   18   Iv.   Ed.   229,   where    it   is   said   that 


the  deposit  of  securities  to  secure  circu- 
lation, required  by  state  laws,  was  for  the 
benefit  of  the  note  holders,  not  of  the 
banks. 

15.  Validity  of  issue  by  southern  bank 
during  "insurrectionary"  period. — Keith  v. 
Clark,  97  U.  S.  454.  24  L.  Ed.  1071,  reaf- 
firmed in  Clark  v.  Keith,  106  U.  S.  464,  27 
L.  Ed.  302. 

The  state  of  Tennessee  having,  in  1833, 
organized  the  bank  of  Tennessee,  agreed, 
by  a  clause  in  the  charter,  to  receive  all 
its  issues  of  circulating  notes  in  payment 
of  taxes;  but.  by  a  constitutional  amend- 
ment adopted  in  1865,  it  declared  the  is- 
sues of  the  bank  during  the  insurrection- 
ary period  void,  and  forbade  their  receipt 
for  taxes.  Held,  that  the  amendment  was 
in  conflict  with  the  provision  of  the  Con- 
stitution of  the  United  States  against  im- 
pairing the  obligation  of  contracts.  Keith 
V.  Clark,  97  U.  S.  454,  24  L.  Ed.  1071.  reaf- 
firmed in  Clark  v.  Keith,  106  U.  S.  464,  27 
L.   Ed.  302. 

There  is  no  evidence  in  this  record  that 
the  notes  offered  in  payment  of  taxes  by 
the  plaintiff  were  issued  in  aid  of  the  "re- 
bellion," or  on  any  consideration  forbid- 
den by  the  constitution  or  the  laws  of  the 
United  States;  and  no  such  presumption 
arises  from  anything  of  which  this  court 
can  take  judicial  notice.  Keith  -'.  Clark. 
97  U.  S.  454.  24  L.  Ed.  1071,  reaffirmed  in 
Clark  7'.  Keith,  106  U.  S.  464,  27  L.  Ed.  302. 

Tf  the  notes  which  were  the  foundation 
of  this  suit  had  been  issued  on  a  consider- 
ation whicli  would  make  them  void  for 
any  of  the  reasons  mentioned,  it  is  for  the 
party  asserting  their  invalidity  to  set  up 
and  prove  the  facts  on  which  such  a  plea 
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c.  Paxmcnt  in  Bank  Xotcs — (1)  In  General. — Even  before  the  national  bank- 
ing act,  and  the  deposit  secured  notes  of  national  banks,  bank  notes  were  a  part 
of  the  common  currency  of  the  country  and  ordinarily  passed  as  money,  being 
receipted  for  as  such  where  they  were  current  at  par.  They  were  a  good  tender 
as  money  unless  specially  objected  to.^** 

A  charter  provision  that  the  notes  of  a  banking  company  shall  be  received  by 
the  bank  for  debts  owing  to  it  is  a  contract  which  attaches  to  the  notes  in  the 
hands  of  any  one  to  whom  they  may  come.^'^'^ 

(2)  Debts  Due  the  Bank. — \Mien  no  rights  of  third  parties  interfere,  the  ex- 
tent to  which  mutual  obligations  may  be  set  off  against  each  other,  and  the  mode 
of  doing  it,  are  wholly  subject  to  legislative  control.  A  statute,  therefore,  as 
that  of  North  Carolina,  passed  after  the  bank  or  its  commissioner  had  obtained 
a  judgment,  which  authorizes  the  defendant  to  set  off  against  it  the  circulating 
notes  of  the  bank  which  he  procured  after  the  judgment,  is,  as  between  him 
and  the  bank  or  its  commissioner,  valid,  and  does  not  impair  the  obligation  of 
the  contract  sued  on.  or  of  the  judgment. i" 

EiTect  of  Bona  Fide  Payment  in  Forged  Notes. — The  receipt  by  a  bank 
of  forged  notes,  purporting  to  be  its  own.  must  be  deemed  an  adoption  of  them. 


is  founded.  Keith  f.  Clark,  97  U.  S.  451, 
24   L.  Fd.   1071,  reaflirmed. 

"In  Furnam  v.  Nichol.  8  Wall.  44.  19  L. 
Ed.  370.  however  (which  is  the  identical 
case  before  us,  except  that  in  the  former 
case  the  notes  were  issued  prior  to  May 
6,  1861),  the  court,  out  of  abundant  cau- 
tion, said,  it  did  not  consider  or  decide 
anything  as  to  the  effect  of  the  Civil  Wnr 
on  that  contract,  or  as  to  notes  issued  sub- 
sequently to  that  date.  Keith  v.  Clark.  97 
U.   S.  454.   457.  24   L.   Ed.   1071.  reaffirmed. 

Issue  of  bank  paper  by  bank  as  emission 
of  bill  of  credit  by  state. — See  the  title 
COXSTITUTIOXAL   LAW. 

16.  Currency  as  money. — United  States 
Bank  v.  Bank,  10  Wheat.  333.  347,  6  L.  Ed. 
334.  See  ante.  "Definition,  Purpose  and 
Currency,"   III,   B,  6,  a. 

"Bank  notes  constitute  a  part  of  the 
common  currency  of  the  couhtry,  and  or- 
dinarily pass  as  money.  When  they  are 
received  as  payment,  the  receipt  is  al- 
ways given  for  them  as  money.  They  are 
a  good  tender  as  money,  unless  specially 
objected  to;  and.  as  Lord  Mansfield  ob- 
served, in  Miller  v.  Race,  1  Burr.  457.  they 
are  not,  like  bills  of  exchange,  considered 
as  mere  securities  or  documents  for 
debts.  If  this  be  true,  in  respect  to  bank 
notes  in  general,  it  applies,  a  fortiori,  to 
the  notes  of  the  bank  which  receives 
them;  for  they  are  then  treated  as  money 
received  by  the  bank,  being  the  represent- 
ative of  so  much  money  admitted  to  be 
in  its  vaults  for  the  use  of  the  depositor." 
United  States  Bank  v.  Bank,  10  Wheat. 
333.  347.  6  L.  Ed.  334. 

But  the  doctrine  that  bank  bills  are  a 
good  tender,  unless  objected  to  at  the 
time,  on  the  ground  that  they  are  not 
money,  only  applies  to  current  bills,  which 
are  redeemed  at  the  counter  of  the  bank 
on  presentation,  and  pass  at  par  value  in 
business  transactions  at  the  place  where 
ofTered.     Ward  v.   Smith,   7  Wall.  447,   19 


L.  Ed.  207.  See.  2:enerallv,  the  titles 
PAYMENT;  TENDER. 

16a.  Charter  provision  as  contract. — 
Knox  f.  Exchange  Bank,  12  Wall.  379,  333. 
20  L.  Ed.  414. 

Where  in  such  case,  the  bank  has 
made  an  assignment  under  a  state 
insolvent  act,  the  trustee,  if  he  is  ro 
be  considered  as  occupying  the  place  of 
the  bank,  is  compellable  to  receive  the 
notes  of  the  bank  as  provided  by  the  char- 
ter. But  where  the  state  court  has  de- 
cided that  the  trustee  in  such  case  does 
not  occupy  the  place  of  the  bank,  and  that 
parties  defendant  in  suits  brought  by  such 
trustee  cannot  pay  the  demands  of  the 
trustee  against  them  in  the  notes  of  the 
bank,  no  question  of  impairment  of  the 
obligation  is  raised  to  which  the  federal 
supreme  court  can  take  cognizance.  Knox 
v.  Exchange  Bank,  12  Wall.  379,  383.  20 
L.  Ed.  414,  reaffirmed  in  Gates  v.  Parmly. 
191  U.  S.  557. 

17.  Set-Off  of  its  notes  against  debts 
due  the  bank. — Blount  z'.  Windlev.  95  U. 
S.   173.  24   L.  Ed.  424. 

But  if  the  rights  of  either  creditors  of 
the  bank,  or  other  parties  interested  in 
the  judgment,  were  such  that  they  could 
exact  payment  of  the  judgment  in  lawful 
money,  the  case  would  be  different. 
Blount  V.  Windley,  95  U.  S.  173,  24  L.  Ed. 
424. 

"And  though  it  may  be  held  that  the 
bank  had  ceased  to  exist,  it  is  clear  that 
the  stockholders,  whose  interest  in  that 
case  would  be  represented  by  the  commis- 
sioner, have  no  equity  superior  to  that  of 
the  defendant,  or  which  could  be  inter- 
posed to  prevent  the  exercise  of  the  right 
of  set-oflf  under  the  statute.  That  the 
right  to  set-off  is  by  the  statute  extended 
to  obligations  of  the  bank,  bought  bj^  de- 
fendant after  the  judgment  was  rendered 
against  him.  does  not  necessarily  make  it 
unconstitutional."  Blount  tv  Windley.  95 
U.  S.  173,  179,  24  L.   Ed.  424. 
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It  has  the  means  of  knowing  if  they  are  genuine;  if  these  means  are  not  em- 
ployed, it  is  certainly  evidence  of  a  neglect  of  that  duty,  which  the  public  have 
a  right  to  require. ^^ 

(3)  Taxes  and  Other  Liabilities  Due  the  State. — Where  the  charter  of  a  state 
bank  provided  that  the  notes  thereof  should  be  receivable  for  all  debts  due  the 
state,  and  this  provision  was  afterwards  repealed,  the  undertaking  of  the  state 
to  receive  the  notes  of  the  bank  constituted  a  contract  between  the  state  and  the 
holders  of  these  notes,  which  the  state  was  not  at  liberty  to  break,  although  notes 
issued  by  the  bank  after  the  repeal  were  not  within  the  contract,  and  might 
be  refused  by  the  state. ^^ 


18.  When  notes  are  forged  but  bank  ac- 
cepts same. — The  principle  that,  in  gen- 
eral, a  payment  received  in  forged  paper, 
or  in  any  base  coin,  is  not  good,  and  if 
there  be  no  negligence  in  the  party,  he 
may  recover  back  the  consideration  paid 
for  them,  or  sue  upon  his  original  demand, 
does  not  apply  to  a  payment  made  bona 
fide  to  a  bank,  in  its  own  notes,  which  arc 
received  as  cash,  and  afterwards  discov- 
ered to  be  forged.  United  States  Bank  v. 
Bank,  10  Wheat.  333,  6  L.  Ed.  334. 

In  case  of  such  a  payment  upon  general 
account,  an  action  may  be  maintained  by 
the  party  paying  the  notes,  if  there  is  a 
balance  due  him  from  the  bank,  upon  their 
general  account,  either  upon  an  insimul 
computassent,  or  as  for  money  had  and 
received.  United  States  Bank  v.  Bank,  10 
Wheat.  333,  6  L.   Ed.  334. 

"Many  considerations  of  public  conven- 
ience and  policy  would  authorize  a  dis- 
tinction between  cases  where  a  bank  re- 
ceives forged  notes,  purporting  to  be  its 
own.  and  those  where  it  receives  the  notes 
of  otiicr  banks  in  payment,  or  upon  gen- 
eral deposit.  It  has  the  benelit  of  circu- 
lating its  own  notes  as  currency,  and  com- 
manding thereby  the  public  confidence. 
It  is  bound  to  know  its  own  paper,  and 
provide  for  its  payment,  and  must  be  pre- 
sumed to  use  all  reasonable  means,  by 
private  marks  and  otherwise,  to  secure' 
itself  against  forgeries  and  impositions." 
United  States  Bank  r.  Bank,  10  Wheat. 
333.  343,  6  L.Ed.  334. 

This  decision  was  said,  in  Leather 
Mfgrs.  Bank  v.  :\Iorgan.  117  U.  S.  96.  100, 
20  L.  Ed.  811.  to  have  been  based  substan- 
tially upon  the  doctr'ne  of  estoppel  by 
conduct.  Sec  post,  "Liability  on  Bank 
Notes,  and   Payment."   TTT.   B,  6,  d. 

19.  Charter  provision  as  contract. — 
A\'o()clruff  7'.  Trapnall.  10  How.  100,  13  L. 
Rd.  383,  followed  in  Hathorn  v.  Calef, 
^.  Wall.  10,  21,  17  L.  Ed.  776;  Furman  v. 
Nichol,  8  Wall.  44,  63.  64,  10  L.  Ed.  370; 
Hartman  7'.  Greenhow,  102  U.  S.  672,  670, 
26  L.  Ed.  271.  reaffirmed  Paup  v.  Drew,  10 
How.  218,  222,  13  L.  Ed.  304;  Trigg  :;. 
Drew,  10  How.  224,  13  L.  Ed.  307.'  See 
Keith  V.  Clark.  07  U.  S.  454,  4^5.  4.57,  24 
L.  Ed.  1071.  See  ante,  "Charter  as  Con- 
tract, and  .Amendment  or  Repeal,"  II,  A, 
3.  b. 

In  1836,  the  legislature  of  Arkansas 
chartered  a  bank,  the  whole  of  the   capi- 


tal of  which  belonged  to  the  state,  and  the 
president  and  directors  of  which  were  ap- 
pointed by  the  general  assembly.  The 
twenty-eighth  section  provided,  "that  the 
bills  and  notes  of  said  institution  shall  be 
received  in  all  payments  of  debts  due  to 
the  state  of  Arkansas."  In  January,  1845, 
this  twenty-eighth  section  was  repealed. 
The  notes  of  the  bank  which  were  in  cir- 
culation at  the  time  of  this  repeal,  were 
not  affected  by  it.  Woodruff  v.  Trapnall, 
10  How.  190.  13  L.  Ed.  383.  See  Davis  7.: 
Gray,  16  Wall.  203,  221,  21  L.  Ed.  447; 
Sherman  v.  Smith,  1  Black  587,  17  L.  Ed. 
163. 

Therefore,  a  tender,  made  in  1847,  of 
notes  issued  by  the  bank  prior  to  the  re- 
pealing law  of  1845.  was  good  to  satisfy 
a  judgment  obtained  against  the  debtor 
by  the  state;  and  it  makes  no  difference 
whether  or  not  the  debtor  had  the  notes 
in  his  possession  at  the  time  when  the 
repealing  act  was  passed,  or  that  the 
debtor  was  a  defaulter  for  the  money 
sued  for.  Woodruff  z:  Trapnall,  10  How. 
190,  13   L.   Ed.  383. 

Compared  to  general  provision  of  law. 
—There  is  no  analogy  l)et\veen  this  pro- 
vision and  a  general  provision  to  receive, 
for  public  dues,  the  paper  of  banks  gen- 
erally, unconnected  with  the  state.  One 
is  a  question  of  public  policy,  influenced 
by  considerations  of  general  convenience, 
which  may  be  changed  at  the  discretion  of 
the  legislature,  but  the  other  arises  out  of 
a  contract  incorporated  into  the  charter, 
imposing  an  obligation  on  the  state  to  re- 
ceive, in  payment  of  all  debts  due  to  it, 
the  paper  of  a  bank  own-ed  by  the  state, 
and  whose  notes  are  circulated  for  its  ben- 
efit. The  power  of  the  legislature  to  re- 
peal the  section,  the  stock  of  the  bank  be- 
ing owned  by  the  state,  is  not  contro- 
verted; biit  that  act  cannot  affect  the  notes 
in  circulation  at  the  time  of  the  repc;rf. 
Woodruff  2'.  Trapnall,  10  How.  190,  207,  13 
L.    Ed.    383. 

Rule  reaffirmed  and  limited. — The  deci- 
sion of  the  court  in  the  preceding  case  of 
Woodruff  c'.  Trapnall  again  affirmed.  But 
although  the  pledge  of  the  state  to  re- 
ceive the  notes  of  the  bank  in  payment 
of  all  debts  due  to  it  in  its  own  right  was 
a  contract  which  it  could  not  violate,  yet 
where  the  state  sold  lands  which  were 
held  by  it  in  trust  for  the  benefit  of  a  sem- 
inary, and  the  terms  of  sale  were  that  the 
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Waiver. — If  by  a  contract  the  state  was  bound  to  receive  the  notes  of  the 
bank  in  payment  of  its  debts,  by  a  contract  this  obligation  might  be  waived. 
And  no  waiver  could  be  more  express  than  an  obligation  by  the  debtor  to  pay  in 
specie  or   its  equivalent. ^o 

Termination  of  Obligation  by  State. — Where  a  state  had  publicly  prom- 
ised that  the  notes  of  a  bank  in  which  it  was  the  sole  stockholder,  and  for  whose 
bills  it  was  liable,  should  be  taken  in  payment  of  taxes  and  all  other  debts  due 
to  the  state,  and  so  impressed  the  credit  of  the  state  upon  the  notes,  held,  that 
when  the  state  afterwards  intended  to  terminate  this  obligation  (as  it  could  do 
upon  reasonable  notice  as  to  after-issued  bills),  it  was  bound  to  do  it  openly, 
and  in  language  not  to  be  misunderstood.  As  a  doubtful  or  obscure  declaration 
would  not  be  a  proper  one  for  the  purpose,  so  it  was  not  to  be  imputed. ^^ 

d.  Liability  on  Bank  Notes,  and  Payment. — Bills  Illegally  Issued. — Semble, 
that  a  bank  or  other  private  corporation  issuing  bills  contrary  to  law,  might  be 
compelled  to  pay  the  holder  in  an  action  for  money  had  and  received,  although 
the  bills  themselves  were  void,  if  the  receiving  of  the  bills  were  not  expressly 
prohibited. 22 


debtor  should  pay  in  specie  or  its  equiva- 
lent, such  debtor  was  not  at  liberty  to 
tender  the  notes  of  the  bank  in  payment. 
Paup  V.  Drew,  10  How.  218,  13  L.  Ed.  394; 
Trigg  V.  Drew,  10  How.  224,  13  L.  Ed.  397. 
And  this  was  true,  although  the  money 
to  be  received  from  the  debtor  was  in- 
tended by  the  legislature  to  be  put  into 
the  Dank,  and  to  constitute  a  part  of  its 
capital.  The  fund  belonged  to  the  state 
only  as  a  trustee,  and  therefore  was  not, 
within  the  meaning  of  the  charter,  a  debt 
due  to  the  state.  By  the  terms  of  sale, 
also,  to  pay  "in  specie  or  its  equivalent," 
the  notes  of  the  bank  were  excluded. 
Paup  V.  Drew,  10  How.  218,  13  L.  Ed.  394; 
Trigg  r.  Drew.  10  How.  224,  13  L.  Ed.  397. 

20.  Waiver  of  right. — Paup  v.  Drew,  10 
How.  218,  13  L.  Ed.  394,  reaffirmed  in 
1  rigg  V.  Drew,  10  How.  224,  13  L.  Ed.  397. 
And  see  ante,  "Charter  as  Contract,  and 
Amendment   or  Repeal."   TI,   A,   3.  b. 

Notes  issued  during  civil  war. — See  ante, 
"Execution   and    Requisites."    HI,    B,    6.  b. 

21.  Termination  of  obligation  by  state 
must  be  unequivocal. — State  v.  Stoll,  17 
Wall.  425,  21  L.  Ed.  650. 

The  court  construes  different  sections  of 
the  statutes  of  the  state  of  South  Caro- 
lina relating  to  the  banks  of  that  state,  and 
holds — under  the  sixteenth  section  of  the 
charter  of  the  bank  known  as  "the  Presi- 
dent and  Directors  of  the  Bank  of  the 
State  of  South  Carolina,"  or  more  briefly 
"the  Bank  of  the  State"  (which  enacted 
"that  the  bills  or  notes  of  the  said  corpo- 
ration originally  made  payable,  or  which 
shall  have  become  payable  on  demand,  in 
gold  or  silver  coin,  shall  be  receivable  in 
all  payments  for  taxes  or  other  moneys 
due  the  state") — that  the  bills  of  the  bank, 
although  issued  after  December  20th,  1860, 
were  a  legal  tender  for  the  payment  of 
taxes  due  the  state  in  1870,  notwithstand- 
ing the  fact  that  the  bank  at  the  time  of 
their  presentation  did  not  redeem  its  notes 
in  specie,  and  notwithstanding  that  in 
1843  the  legislature  had  enacted  that  "all 
taxes  for  the  service  of  the  state  shall  be 


paid  in  specie  *  *  *  or  the  notes  of  specie- 
paying  banks."  State  z:  Stoll,  17  Wall. 
425.   21    L.    Ed.    650. 

22.  Illegal  issue  of  bills. — Thomas  v. 
Richmond,  12  Wall.  349,  20  h.   Ed.  453. 

"In  cases  of  bills,  or  other  obligations, 
illegally  issued  by  a  banking  or  other  pri- 
vate corporation,  which  has  received  the 
consideration  therefor,  it  would  enable 
them  to  commit  a  double  wrong  to  hold 
that  they  might  repudiate  the  illegal  obli- 
gations, and  also  retain  the  proceeds. 
Hence,  where  the  parties  are  not  in  pari 
delicto,  actions  are  sustained  to  recover 
back  the  money  or  other  consideration  re- 
ceived, for  such  obligations,  though  the 
obligations  themselves,  being  against  law, 
cannot  be  sued -on.  The  corporation  is- 
suing the  bills  contrary  to  law,  and  against 
penal  sanctions,  is  deemed  more  guilty  ■ 
than  the  members  of  the  community  who 
receive  them,  whenever  the  receiving  of 
them  is  not  expressly  prohibited.  The  lat- 
ter are  regarded  as  the  persons  intended 
to  be  protected  by  the  law,  and  if  they 
have  not  themselves  violated  an  express 
law  in  receiving  the  bills,  the  principles 
of  justice  require  that  they  should  be  able 
to  recover  the  money  received  by  the  bank 
for  them.  But  if  the  parties  are  in  pari 
delicto,  as,  if  the  consideration  as  well  as 
the  bills  or  other  obligations  is  tainted 
with  illegality  or  immorality,  as  it  would 
be  if  loaned  or  advanced  for  the  purpose 
of  aiding  in  any  illegal  or  immoral  trans- 
action, or  if  the  receiving  as  well  as  pass- 
ing or  issuing  the  bills  is  forbidden  by  law, 
then  the  holder  is  without  legal  remedy, 
and  the  parties  are  left  to  themselves." 
Thomas  z:  Richmond,  12  Wall.  349,  356,  20 
L.  Ed.  453. 

But  if  the  receiving  as  well  as  issuing 
were  prohibited,  both  parties  would  be  in 
pari  delicto,  and  no  action  could  be  sus- 
tained for  the  amount  of  the  bills.  Thomas 
V.  Richmond.  12  Wall.  349,  20  L.  Ed.  453. 

Counterfeit  or  raised  notes. — See  ante, 
"Debts  due  the  Bank,"  III,  B,  6,  c,  (2). 

Upon  the   doctrine  of  estoppel  by  con- 
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Effect  of  Nationalization  of  State  Bank. — The  nationalization  of  a  state 
bank  does  not  affect  the  HabiHty  of  the  old  or  the  new  bank  to  pay  the  bills  of 
the  state  bank. 2'= 

Place  for  Redemption  of  National  Bank  Notes. — A  national  bankini:^  as- 
sociation is  allowed  to  select,  subject  to  certain  conditions  and  the  approval  of 
the  comptroller  of  the  currency,  another  such  association  at  which  it  will  re- 
deem its  circulating  notes  at  par,  but  the  provision  is  that  nothing  in  that  section 
shall  relieve  any  such  association  from  its  liability  to  redeem  its  notes  in  cir- 
culation at  its  own  counter,  at  par,  in  lawful  money,  on  demand ;  and  in  case 
of  failure  so  to  do,  the  holder  may  cause  the  same  to  be  protested  in  one  pack- 
age by  a  noiary  public,  unless  the  president  or  cashier  of  the  association  which 
issued  the  notes,  or  the  president  or  cashier  of  the  association  designated  as  the 
place  for  redeeming  the  same,  will  waive  demand  and  notice  of  protest  and  ex- 
ecute an  admission  in  writing  stating  the  amount  demanded  and  the  fact  of  non- 
payment, and  it  is  made  the  duty  of  the  notary  forthwith  to  forward  the  ad- 
mission or  notice  of  protest,  as  the  case  may  be,  to  the  comptroller  of  the  cur- 
rency for  his  information  and  action  in  the  premise'^.-"' 

Personal  Liability  of  Stockholders. — Where  the  charter  of  a  bank  con- 
tained a  provision  binding  the  individual  property  of  its  stockholders  for  the 
ultimate  redemption  of  its  bills  in  proportion  to  the  number  of  shares  held  by 
them  respectively,  the  liability  of  the  stockholders  arises  when  the  bank  refuses 
or  ceases  to  redeem  and  is  notoriously  and  continuously  insolvent,  and  it  is  not 


duct,  substantially,  rests  the  decision  in 
Bank  of  Un'ted  States  v.  Bank.  10  Wheat. 
■3.33,  343,  6  L.  Ed.  334,  where  the  question 
was  as  to  the  right  of  the  bank  of  Georgia 
to  cancel  a  credit  given  to  the  Bank  of 
the  United  States,  in  the  general  account 
the  latter  kept  with  the  former,  for  the 
face  value  of  certain  bank  notes  purport- 
ing to  be  genuine  notes  of  the  Bank  of 
Georgia,  and  which  came  to  the  hands  of 
the  other  bank  in  the  recrular  course  of 
business  and  for  value.  The  notes  were 
received  by  the  Bank  of  Georgia  as  gen- 
uine, but  being  discovered  nineteen  days 
thereafter  to  be  counterfeits,  they  were 
tendered  back  to  the  Bank  of  the  United 
States,  which  refused  to  receive  them. 
This  court  held  that  the  loss  miist  fall 
upon  the  Bank  of  Georgia.  Leather  Mfgrs. 
Nat.  Bank  v.  Morgan,  117  U.  S.  96.  109, 
29  L.  Ed.  811. 

".A  l^ank  which  should  refuse  to  receive 
its  bills  in  payment  of  a  note  due  from 
one  of  its  customers,  but  should  sue  him 
on  his  note,  and  leave  him  to  establish  the 
genuineness  of  the  bills  by  suit  against 
the  bank,  would  not  be  regarded  with 
much  favor  in  a  business  community.  It 
is  the  duty  of  its  cashier  or  receiving  teller 
to  judge  of  the  genuineness  of  the  bills  of- 
fered, and  to  refuse  them  as  rpurious  on 
his  peril,  or  rather,  on  the  ncril  of  the 
bank  itself."  McGabey  v.  Virginia,  135 
U.  S.  662,  695,  34  L.   Ed.  304. 

"It  would  excite  surprise  in  any  com- 
mercial community  if  a  bank,  whose  bills 
purport  on  their  face  to  be  payable  on 
demand,  should  declare  that  inasmuch  as 
there  were  some  forged  notes  upon  it  mi 
circulation,  therefore  it  would  pay  only 
such  as  the  holder  should  judicially  estab- 


lish to  be  genuine.  It  has  been  decided 
that  any  unnecessary  delay  by  a  bank  in 
examining  its  bills  to  determine  their  gen- 
uineness is  equivalent  to  a  refusal  to  re- 
deem them.  A  bank  resorting  to  such  a 
flimsy  pretext  to  evade  payment  would 
at  once  be  pronounced  insolvent,  and  be 
put  into  the  hands  of  a  receiver."  Antoni 
V.  Greenhow,  107  U.  S.  769,  792,  27  L.  Ed. 
468. 

23.  Nationalization  does  not  affect  lia- 
bility.— The  change  or  conversion  of  a 
state  bank  into  a  national  bank  did  not 
"close  its  business  of  banking"  nor  de- 
stroy its  identity  or  its  corporate  exist- 
ence, but  simply  resulted  in  a  continuation 
of  the  same  body  with  the  same  officers 
and  stockholders,  the  same  property,  as- 
sets, and  banking  business  under  a  changed 
jurisdiction;  it  remained  one  and  the  same 
bank,  and  went  on  doing  business  uninter- 
ruptedly; and,  therefore,  the  statutory  pro- 
ceedings relied  upon  in  the  answer  could 
not  operate  as  a  bar  to  the  liability  of 
cither  bank  to  pay  the  bills  of  the  state 
bank.  Metropolitan  Nat.  Bank  z'.  Clag- 
gett,  141    U.  S.   520,  527,  35  L.   Ed.  841. 

The  New  York  statute  providing  for  a 
redemption  of  circulating  notes  of  a  state 
bank  and  for  releasing  the  bank,  if  the 
notes  were  not  presented  in  six  years,  ap- 
plies alone  to  banks  "closing  the  business 
of  banking;"  and  not  to  state  banks  con- 
verted into  national  banks  and  continuing 
as  such.  Metropolitan  Nat.  Bank  r.  Clag- 
gett,  141  U.  S.   520,  527,  35   L.   Ed.   841. 

24.  Place  for  redemption  of  national 
bank  notes. —  First  Nat.  Bank  v.  National 
Pahquioque  Bank,  14  Wall.  383,  391,  20  L. 
Ed.  840. 
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necessary  first  to  exliaust  the  assets  of  the  bank  by  legal  proceedings. ^^ 

Enforcement. — The  bearer  of  bills  of  a  bank,  by  each  of  which  the  bank 
promised  to  pay  him,  on  demand,  a  certain  sum  of  money,  had  ordinarily  the 
right,  by  legal  process,  to  compel  their  performance  by  the  levy  of  an  execution 
on  the  goods,  chattels,  lands,  and  tenements  of  the  bank,  by  garnisheeing  its 
debtors,  and  by  resorting  to  a  court  of  equity  to  reach  equitable  assets,  or  prop- 
erty conveyed  to  others  than  creditors  and  bona  fide  purchasers. ^^  But  where 
it  is  sought  to  enforce  a  personal  liability  of  the  stockholders,  given  by  the  char- 
ter, for  the  notes,  the  proper  proceeding  is  in  equity.-' 

7.  With  Respect  to  Contracts  in  General. — See  generally,  ante,  "Right 
and  Mode  of  Exercise,"  III,  A. 

a.  Banks  Generally. — The  powers  of  a  banking  corporation  are  limited  by  its 
charter,  both  as  to  what  it  can  do,  and  how  and  by  whom  it  can  act.^s 

The  incidental  powers  necessary  to  carry  on  a  banking-  business  are 
such  as  are  required  to  meet  all  the  legitimate  demands  of  the  authorized  busi- 
ness, and  to  enable  a  bank  to  conduct  its  affairs,  within  the  general  scope  of  its 
charter,  safely  and  prudently.  This  necessarily  implies  the  right  of  a  bank  to 
incur  liabilities  in  the  regular  course  of  its  business,  as  well  as  to  become  the 
creditor  of  others.  Its  own  obligations  must  be  met,  and  debts  due  to  it  col- 
lected or  secured.  The  power  to  adopt  reasonable  and  appropriate  measures 
for  these  purposes  is  an  incider't  to  the  power  to  incur  the  liability  or  become 
the  creditor.  Obligations  may  be  assumed  that  result  unfortunately.  Loans  or 
discounts  may  be  made  that  cannot  be  met  at  maturity.  Compromises  to  avoid 
or  reduce  losses  are  oftimes  the  necessary  results  of  this  condition  of  things. 
These  comDromises  come  within  the  general  scope  of  the  powers  committed  to  the 
beard  of  directors  and  the  officers  and  agents  of  the  bank,  and  are  submitted  to 
their  judgment  and  discretion,  except  to  the  extent  that  they  are  restrained  by 
the  charter  or  by-laws.  Banks  may  do,  in  this  behalf,  whatever  natural  persons 
could  do  under  like  circumstances. ^^  And  it  may  be  bound  by  a  contract, 
though  not  executed  under  the  corporate  seaL^*^ 

Contracts  under  Seal. — A\'here  the  act  incorporating  a  bank  contains  no 
express  provision  authorizins:  tl'"'  comorption  In  make  contract's,  it  follows  that, 
upon  principles  of  the  common  law,  it  might  contract  under  its  corporate  seal.-''^ 


25.  Stockholders'  personal  liability. — 
Terry  :■.  Tubman,  92  U.  S.  156,  160.  23  L. 
Ed.  537. 

Such  insoh-ency  having  nccurred  prior 
to  June  1,  1865,  an  action  a-^a'nst  a  stock- 
holder, not  commenced  by  Tannary  1,  1870, 
is  barred  by  the  statute  of  limitations  of 
the  state  of  Georgia  of  March  16.  1869. 
Terry  v.  Tubman,  02  U.  S.  156,  23  L.  Ed. 
537.  See,  generally,  DOSt.  "Extraordinary 
Statutory    Liability,"    V.    E,    2.    b. 

26.  Enforcement  by  legral  process. — Cur- 
ran  V.  Arkansas,  15  How.  304,  309.  14  L. 
Ed,   705. 

27.  Proceeding  against  stockholder. — 
"The  case  of  Pollard  v.  P.niley.  20  Wall. 
520,  22  L.  Ed.  376  is  an  authority  against 
the  maintenance  of  a  separate  action  by 
one  creditor  who  seeks  to  obtain  his  en- 
tire debt  to  the  possible  exclusion  of 
others  similarly  situated.  The  proper  pro- 
ceeding is  in  equity,  where  all  the  claims 
can  be  presented,  all  the  liabilities  of  the 
stockholders  ascertained,  and  a  just  dis- 
tribution made."  Terry  v.  Tubman,  92  U. 
S.   156.  161,  23  L.   Ed.  537. 

28.  Powers  limited  by  charter. — A  bank- 


ing corporation  can  make  no  contracts, 
and  do  no  acts,  either  within  or  without 
the  state  which  creates  it,  except  such  as 
are  authorized  by  its  charter;  and  those 
acts  must  also  be  done,  by  such  ofificers  or 
agents,  and  in  such  manner,  as  the  charter 
autl-ioi-izes.  And  if  the  law  creating  a 
banking  corporation  does  not,  by  the  true 
cnnstructinn  of  the  words  used  in  the 
charter,  giye  it  the  right  to  exercise  its 
powers  beyond  the  limits  of  the  state,  all 
contracts  made  by  it  in  other  states  would 
be  yoid.  Rank  of  A"gusta  r'.  En'-le.  13 
Pet.  519.  587.  10  L.  Ed.  274.  See  Waters- 
Pierce  Oil  Co.  V.  Texas,  177  U.  S.  28,  43. 
44  L.  Fd,  657:  Pacific  R.  R.  Remoyal 
Cases,  115  U.  S.  1,  13,  29  L.   Ed.  319. 

29.  First  Nat.  Bank  v.  National  Ex- 
change Bank,  92  U.  S.  122,  127,  23  L.  Ed. 
679. 

30.  Seal  not  essenti?!. — Bank  of  the  Me- 
tropolis V.  Guttschlick,  14  Pet.  19.  10  L. 
Ed.  335. 

31.  Power  to  contract  under  seal. — 
Bank  v.  ^atterson,  7  Cranch  299,  306,  3 
L.    Ed.    351. 
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Bonds  and  Assignments. — A  bank  may  give  bonds  and  assignments  for 
the  purpose  of  meeting  its  lawful  obligations.-'^ ^ 

b.  Foreign  Bankuig  Corporations. — While,  by  comity,  a  foreign  banking  cor- 
poration may  do  business  within  a  state,  this  is  only  in  the  absence  of  legislation 
indicating  a  contrary  intention. '^^ 

c.  National  Banks — (1)  In  General. — The  extent  of  the  powers  of  national 
banking  associations  is  to  be  measured  by  the  act  of  congress  under  which  such 
associations  are  organizedj^"*  and  they  are  expressly  given  the  right  to  exercise 
all  the  usual  powers  incidental  to  carrying  on  the  business  of  banking.^-J     Of 


32.  Bonds  and  assignments. — "This 
court,  in  the  United  States  v.  Robertson, 
5  Pet.  641,  650,  8  L.  Ed.  257,  has  expressly 
recognized  the  authority  of  a  bank  to 
give  bonds  and  assignments  to  pay  its 
deposit  debtors.  In  that  case,  'the  di- 
rectors agree  to  pledge  to  the  government 
of  the  United  States  the  entire  estate  of 
the  corporation  as  a  security  for  the  pay- 
ment of  the  original  principal  of  the 
claim.'  etc.  (p.  648).  And  such  a  pledge 
or  transfer  was  held  there  to  be  valid." 
Planters'  Bank  v.  Sharp,  6  How.  301.  323, 
12  L.  Ed.  447. 

Power  to  borrow  money. — See  ante, 
"Power  of  Bank  to  Borrow."   III.  B.  4,  b. 

Power  to  loan  and  discount. — See  ante, 
"'Power  of  Bank  to  Loan."  III.  B.  4,  c. 

Right  and  mode  of  exercise  of  powers. 
— See  ante,  "Right  and  Mode  of  E-xercise.'' 
Ill,  A. 

33.  Rule  of  comity. — It  is  well  settled, 
that  by  the  law  of  comity  among  nations, 
a  banking  corporation  created  by  one  so\— 
ereignty  is  permitted  to  make  contracts 
in  another,  and  to  sue  in  its  courts;  and 
that  the  same  law  of  comity  prevails 
among  the  several  sovereignties  of  this 
Union.  The  public,  and  well-known  and 
long-continued  usages  of  trade;  the  gen- 
eral acquiescence  of  the  states;  the  par- 
ticular legislation  of  some  of  them,  as 
well  as  the  legislation  of  congress;  all 
concur  in  proving  the  truth  of  this  prop- 
osition. But  this  comity  is  presumed  from 
the  silent  acquiescence  of  the  state.  When- 
ever a  state  sufficiently  indicates  that  con- 
tracts which  derive  their  validity  from  its 
comity  are  repugnant  to  its  policy,  or 
are  considered  as  injurious  to  its  inter- 
ests, the  presumption  in  favor  of  its  adop- 
tion can  no  longer  be  made.  Bank  of 
Augusta  V.  Earle.  13  Pet.  519.  592,  10  L. 
Ed.  274.  And  see  the  title  FOREIGN 
CORPORATIONS. 

Alabama. — There  is  nothing  in  the  con- 
stitution or  laws  of  Alabama,  from  which 
this  court  would  be  justified  in  concluding 
that  the  purchase  of  bills  of  exchange  by 
a  foreign  banking  corporation  within  the 
state  of  Alabama,  was  contrary  to  its 
policy.  Bank  of  Augusta  v.  Earle,  13 
Pet.    519,    592,    10    L.    Ed.    274. 

34.  Powers  of  national  banks  rreisured 
by  banking  act. — Bullard  v.  National 
Eagle  Bank,  18  Wall.  589.  593,  21  L.  Ed. 
923;  Logan  County  Nat.  Bank  v.  Town- 
send,  139  U.  S.  67,  73,  35  L.  Ed.  107; 
California   Nat.    Bank  z\   Kennedy,   167   U. 


S.  362,  366,  42  L-  Ed.  198;  First  Nat. 
Bank  v.  Converse,  200  U.  S.  425,  438,  50 
L.   Ed.  537. 

It  is  undoubtedly  true,  that  the  national 
banking  act  is  an  enabling  act  for  all  as- 
sociations organized  under  it,  and  that 
a  national  bank  cannot  rightfully  exercise 
any  powers  except  those  expressly 
granted  by  that  act,  or  such  incidental 
powers  as  are  necessar^'  to  carry  on  the 
business  of  banking  for  which  it  was 
established.  Logan  County  Nat.  Bank  v. 
Townsend,  139  U.  S.  67,  73,  35  L.  Ed.  107; 
California  Nat.  Bank  v.  Kennedy,  167  U. 
S.  362,  366,  42  L.  Ed.  198,  reafifirmed  in 
Shaw  V.  National,  etc.,  Bank,  199  U.  S. 
603,  50  L.  Ed.  328;  McCreery  Realty 
Corp.  V.  Equitable  Nat.  Bank,  203  U.  S. 
584,  51  L.  Ed.  328;  First  Nat.  Bank  v. 
Converse,  200  U.  S.  425,  438,  50  L.  Ed. 
537. 

Such  an  association  may  make  con- 
tracts, sue  and  be  sued,  and  complain  and 
defend  in  any  court  of  law  or  equity  as 
fully  as  natural  persons.  They  may  also 
elect  directors;  and  the  board  of  directors 
may  appoint  a  president,  vice  president, 
cashier,  and  other  officers,  and  define  their 
duties.  13  Stat.  101;  Rev.  Stat.,  §  5136. 
Case  V.  Citizens'  Bank,  100  U.  S.  446,  447, 
25   L.   Ed.   695. 

A  bank  organized  under  the  national 
bank  act  is  authorized  to  make  contracts; 
to  prescribe,  by  its  board  of  directors, 
bv  laws  regulating  the  manner  in  which 
its  general  business  shall  be  conducted, 
and  the  privileges  granted  by  law  exer- 
cised and  enjoyed.  Easton  v.  Iowa,  188 
U.  S.  220,  230,  47  L.  Ed.  452:  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  10  Wall. 
60-1.    640,    19    L.    Ed.    1008. 

The  charter  of  incorporation  of  a  bank 
not  only  creates  it,  but  gives  it  every 
faculty  which  it  possesses.  The  power  to 
acquire  rights  of  any  description,  to  trans- 
act business  of  anj^  description,  to  make 
contracts  of  any  description,  to  sue  on 
those  contracts,  is  given  and  measured  by 
its  charter,  and  that  charter  is  a  law  of 
the  United  States.  This  being  can  acquire 
no  right,  make  no  contract,  bring  no  suit 
which  is  not  authorized  by  a  law  of  the 
United  States.  It  is  not  only  itself  the 
mere  creature  of  a  law.  but  all  its  actions 
and  all  its  rights  are  dependent  on  the 
same  law.  Pacific  R.  Removal  Cases, 
115  U.  S.  1.  13,  29  L.   Ed.   319. 

35.  Incidental  powers. — First  Nat. 
Bank   v.    National    Exchange   Bank,   92   U. 
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these  powers,   under   the   statutes   providing   for   their   creation,  every   one   mu^t 
take  notice.^" 

Estoppel  to  Set  Up  Want  of  Power  to  Exempt  from  Liability. — A  na- 
tional bank  may  be  estopped  from  claiming  exemption  from  liability  on  its  con- 
tracts, by  its  receipt  of  benefits  thercunder.^^ 


S  12'^  126,  23  L.  Ed.  679;  California  Nat. 
BankV'.  Kennedy,  167  U.  S.  362,  366,  42 
L.  Ed.  198;  First  Nat.  Bank  v.  Converse, 
200  U.  S.  425.  438,  50  L.  Ed.  537;  Logan 
County  Nat.  Bank  v.  Townsend,  139  U. 
S.  67,  73,  35  L.  Ed.  107;  Shaw  v.  National, 
etc.,  Bank,  199  U.  S.  603,  50  L.  Ed.  328; 
McCreery  Realty  Corp.  v.  Equitable  Nat. 
^ank,  203  U.  S.  584,  51  L.  Ed.  328:  Aid- 
rich  V.  Chemical  Nat.  Bank,  176  U.  S. 
618,  626,  44  L.  Ed.  611. 

"A  national  bank  can  'exercise  by  its 
"board  of  directors,  or  duly-authorized  of- 
ficers or  agents,  subject  to  law,  all  such 
incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking,  by 
discounting  and  negotiating  promissory 
notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt;  by  receiving  deposits; 
by  buying  and  selling  exchange,  coin, 
and  bullion;  by  loaning  money  on  per- 
sonal security;  and  by  obtaining,  issuing, 
and  circulating  notes.'  Rev.  Stat.  §  5136, 
par.  7;  15  Stat.  101,  §  8."  First  Nat. 
Bank  v.  National  Exchange  Bank,  92  U.  S. 
122  126.  23  L.  Ed.  679;  People's  Bank  v. 
Mfgrs.  Nat.  Bank.  101  U.  S.  181,  183,  25 
L.  Ed.  907;  Easton  v.  Iowa,  188  U.  S.  220, 
230  47  L.  Ed.  452;  Merchants'  Nat.  Bank 
V.  State  Nat.  Bank,  10  Wall.  604,  640,  19 
L  Ed.  1008;  Western  Nat.  Bank  v.  Arm- 
strong, 152  U.  S.  346,  351,  38  L.   Ed.  470. 

The  power  to  adopt  reasonable  and  ap- 
propriate measures  for  carrying  on  its 
authorized  business  is  necessarily  im- 
plied First  Nat.  Bank  v.  National  Ex- 
change Bank,  92  U.  S.  122,  127,  23  L.  Ed. 
679. 

Banks  may  do,  in  this  behalf,  whatever 
natural  persons  could  do  under  like  cir- 
cumstances. But  to  some  extent,  it  has 
been  thought  expedient  in  the  National 
Banking  /vet  to  limit  this  power.  Thus, 
as  to  real  estate,  it  is  prov'ded  (Rev.  Stat., 
§  5137;  13  Stat.  107,  §  28)  that  it  may  be 
accepted  in  good  faith  as  security  for,  or 
in  payment  of,  debts  previously  con- 
tracted; but,  if  accepted  in  payment,  it 
must  not  be  retained  more  than  five  years. 
So,  while  a  bank  is  expressly  prohibited 
(§  5201;  13  Stat.  110.  §  35)  from  loaning 
money  upon  or  purchasing  its  own  stock, 
special  authority  is  given  for  the  accept- 
ance of  its  shares  as  security  for,  and  in 
payment  of,  debts  previously  contracted 
in  good  faith,  but  all  shares  purchased 
under  this  power  must  be  again  sold  or 
disposed  of  at  private  or  -public  sale 
within  six  months  from  the  time  they  are 
acquired  First  Nat.  Bank  r.  National  Ex- 
change Bank.  92  U.  S.  122.  127.  23  L.  Ed. 
679  And  see  ante,  "Banks  Generally," 
III',    B,    7,    a. 


36.  Scott  V.  Deweese,  ISl  U.  S.  202, 
218,  45  L.  Ed.  8-?2. 

37.  Estoppel    by   receipt    of   benefits. — 

Logan  County  Nat.  Bank  v.  Townsend,  139 
U.  S.  67.  73.  35  L.  Ed.  107;  People's  Bank 
V.  Mfgrs.  Nat.  Bank.  101  U.  S.  181,  25  L- 
Eg.  907;  Merciiants'  Nat.  Bank  v.  State 
Nat.  Bank,  10  Wall.  604,  644,  19  L.  Ed. 
1008. 

Where  certain  municipal  bonds  were 
sold  by  their  owner  to  a  national  bank,  at 
a  given  price,  the  bank  agreeing  to  re- 
place them  to  h'ln  at  the  same  or  a  less 
price,  on  demand,  which  it- afterwards  re- 
fused to  do,  upon  the  ground  that  the 
bank  was  forbidden  by  the  national  bank- 
ing act  to  make  the  contract  or  agreement 
alleged,  and  consequently  was  exempted 
from  liability  to  the  plaintiff  upon  any 
ground  whatever,  it  was  held  that,  as  the 
bank  could  hold  the  bonds,  whether  il- 
legally obtained  or  not,  as  security  for 
the  advance  upon  them,  until  reimbursed,, 
it  is  likewise  bound,  upon  implied  con- 
tract, to  return  them  on  demand  and  re- 
payment, when  repudiating  as  illegal  the 
agreement  under  which  it  got  them.  Lo- 
gan County  Nat.  Bank  v.  Townsend,  139 
U.  S.  67.  73,  76,  77,  35  L.  Ed.  107. 

"The  bank,  if  liable  at  all,  is  certainly 
liable,  in  this  case,  for  the  value  of  the 
bonds  at  the  time  it  refused,  upon  demand, 
to  restore  them.  It  was  not  in  default, 
under  the  alleged  contract  until  the  plain- 
tiff's demand  for  its  performance;  for  until 
then  its  possession  of  the  bonds  was  with 
his  consent.  Until  demand,  the  plaintiff 
had  not  manifested  his  will  to  have  them 
restored  to  him.  The  conversion  oc- 
curred when  the  defendant  repudiated  all 
obligation  to  perform  the  contract  or  de- 
nied that  any  such  contract  was  ever  made, 
and  yet  held  on  to  the  bonds  as  its  prop- 
ertv."  Logan  County  Nat.  Ba-nk  v.  Town- 
seml,  1^'^  U.  S.  67.  78,  35  L.  ^d.  107.  See 
ante,  "Illegality  of  Loan  as  Effecting  Va- 
lidity," III.  B.  4.  d. 

Absolute  want  of  power. — Where  the 
case  is  not  one  of  irregularity  of  organi- 
zation, or  of  abuse  of  a  legal  power,  but 
of  an  attempt  to  exercise  a  power  ex- 
pressly prohibited  by  statute,  the  lease 
sued  on  having  been  executed  by  the  de- 
fendant, contrary  to  the  express  prohibi- 
tion of  the  statute,  which  peremptorih' 
forbids  the  corporation  to  transact  any 
business,  unless  to  perfect  its  organization, 
and  thus  denied  it  the  capacity  of  entering 
into  any  contract  whatever,  except  in  pe  ■ 
fecting  its  organization,  the  lease  is  voi 
cannot  be  made  good  by  estoppel,  and  iv"u 
not  support  an  action  to  recover  anyth'n!-: 
beyond    the   value   of   what    the    defendant 
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(2)   Contract  of  Guaranty. — It  has  been  held  that  a  contract  of  guaranty  is 


has  actually  received  and  enjoyed.  Mc- 
Cormick  v.  Market  Nat.  Bank,  165  U.  S. 
538,  553,  41  L.  Ed.  817,  reaffirmed  in  Mc- 
Creery  Realty  Corp.  v.  Equitable  Nat. 
Bank,  203  U.  S.  584,  51  L.   Ed.  328. 

"Union  Nat.  Bank  v.  Matthews,  98  U. 
S.  621,  25  L.  Ed.  188,  and  National  Bank 
V.  Whitney,  103  U.  S.  99,  26  L.  Ed.  443, 
depended  upon  §  5137  of  the  Revised  Stat- 
utes, specifying  the  purposes  for  which 
a  national  bank  might  purchase,  hold  and 
convey  real  estate,  which,  as  construed  by 
the  court,  did  not  make  void  mortgages 
taken  for  other  purposes  by  a  banking  as- 
sociation authorized  to  transact  business. 
See,  also,  Fritts  v.  Palmer,  132  U.  S.  282, 
293,  33  L.  Ed.  317,  and  cases  cited;  Thomp- 
son V.  St.  Nicholas  Nat.  Bank,  146  U.  S. 
240,  251,  36  L.  Ed.  956."  McCormick  v. 
Market  Nat.  Bank,  165  U.  S.  538,  552,  41 
L.  Ed.  817,  reaffirmed  in  McCreery  Realty 
Corp.  z:  Equitable  Nat.  Bank,  203  U.  S. 
584,   51   L.    Ed.    328. 

Ultra  vires  dealing  in  stock. — The  trans- 
fer of  the  stock  in  question  to  the  bank 
being  unauthorized  by  law,  the  fact  that, 
under  some  circumstances,  the  bank  inight 
have  legally  acquired  stock  in  the  corpo- 
ration does  not  estop  the  bank  from  set- 
ting up  the  illegality  of  the  transaction. 
California  Bank  v.  Kennedy,  167  U.  S.  362, 
367,  42  L.  Ed.  198,  reaffirmed  in  Shaw  v. 
National,  etc..  Bank,  199  U.  S.  603,  50  L. 
Ed.  328;  McCreery  Realty  Corp.  v.  Equita- 
ble Nat.  Bank,  203  U.  S.  584.  51  L.  Ed. 
328. 

"The  circumstance  that  the  dealing  in 
stocks  by  which,  if  at  all,  the  stock  of 
the  California  Savings  Bank  was  put  in 
the  name  of  the  California  National  Bank, 
was  one  entirely  outside  of  the  powers 
conferred  upon  the  bank,  and  was  in  no- 
wise the  transaction  of  banking  business 
or  incidental  to  the  exercise  of  the  powers 
conferred  upon  the  bank,  distinguishes  this 
case  from  the  class  of  cases  relied  upon 
by  the  defendant  in  error.  National  Bank 
V.  Whitney,  10;i  U.  S.  99,  26  L.  Ed.  443; 
Union  Nat.  Bank  v.  Matthews,  98  U.  S. 
€21,  25  E.  Ed.  188."  California  Bank  v. 
Kennedy,  167  U.  S.  362,  370,  371,  42  L. 
Ed.  198.  reaffirmed  in  Shaw  v.  National, 
etc..  Bank,  199  U.  S.  603,  50  L.  Ed.  328; 
McCreery  Realty  Corp.  v.  Equitable  Nat. 
Bank,  203  U.  S.  584,  51  L.  Ed.  328. 

"The  claim  that  the  bank  in  conse- 
quence of  the  receipt  by  it  of  dividends  on 
the  stock  of  the  savings  bank  is  estopped 
from  questioning  its  ownership  and  conse- 
quent liability,  is  but  a  reiteration  of  the 
contention  that  the  acquiring  of  stock  by 
the  bank  under  the  circumstances  dis- 
closed was  not  void  but  merely  voidable. 
It  would  be  a  contradiction  in  terms  to 
assert  that  there  was  a  total  want  of 
power  by  an  act  to  assume  the  liability, 
and  yet  to  say  that  by  a  particular  act 
the  liability  resulted.     The  transaction  be- 


ing absolutely  void,  could  not  be  con- 
firmed or  ratified."  California  Bank  v. 
Kennedy,  167  U.  S.  362.  371,  42  L.  Ed.  198, 
reaffirmed  in  Shaw  v.  National,  etc..  Bank, 
199  U.  S.  603,  50  L  Ed.  328;  McCreery 
Realty  Corp.  v.  Equitable  Nat.  Bank,  203 
U.  S.  584.  51  L.  Ed.  328.  See  post,  "Lia- 
bility of  National  Bank  on  National  Bank 
Stock  Owned  by  It,"  V,  E.  2,  b,  (2); 
"Dealing   in    Stock,"   III,   B,  7,   c,    (4). 

Speculative  ventures. — The  speculative 
venture  which  the  bank  undertook,  being 
ultra  vires,  it  follows,  under  the  settled 
rules  hitherto  applied  by  this  court,  that 
the  bank,  despite  the  subscription,  was  en- 
titled to  plead  its  want  of  authority  as  a 
defense  to  the  claim  of  the  receiver.  The 
doctrine  on  the  subject  was  stated  in  De 
la  Vergne  Co.  v.  German  Sav.  Inst.,  175 
U.  S.  40,  44  L.  Ed.  65,  where  it  was  said 
(p.  59) :  "The  doctrine  that  no  recovery 
can  be  had  upon  the  contract  is  based 
upon  the  theory  that  it  is  for  the  interest 
of  the  public  that  corporations  should  not 
transcend  the  limits  of  their  charters;  that 
the  property  of  stockholders  should  not 
be  put  to  the  risk  of  engagements  which 
they  did  not  undertake;  that  if  the  con- 
tract be  prohibited  by  statute  every  one 
dealing  with  the  corporation  is  bound  to 
take  notice  of  the  restrictions  in  its  char- 
ter, whether  such  charter  be  a  private  act 
or  a  general  law  under  which  corporations 
of  this  class  are  organized."  First  Nat. 
Bank  v.  Converse,  200  U.  S.  425,  440.  50 
L.  Ed.  537.  See  post,  Speculative  Ven- 
tures," III.  B,  7,  c,  (5). 

Illegal  sale  of  bonds. — In  an  action  to 
recover  money  paid  to  a  national  bank  for 
certain  bonds,  it  cannot  set  up  in  its 
answer  that  the  bank  was  a  national  bank, 
and  that  the  sale  of  the  bonds  was  with- 
out the  authority  of  the  bank,  and  was 
illegal  and  void,  the  ground  of  the  action 
being  that  the  sale  was  induced  by  false 
representations  of  the  president  of  the 
bank.  National  Bank  &  Loan  Co.  v.  Pe- 
trie,  189  U.  S.  423,  47  L.  Ed.  879. 

If  the  bank  was  acting  unlawfully  in 
selling  the  bond,  it  does  not  appear  that 
the  purchaser  knew  the  fact,  and  it  would 
be  a  strong  thing  to  charge  him  with  no- 
tice of  a  duty  to  make  inquiries  as  to  how 
the  bank  was  conducting  its  business,  or 
to  make  the  validity  of  the  sale  depend 
upon  the  fact  alone,  irrespective  of  the 
purchaser's  knowledge.  National  Bank  & 
Loan  Co.  V.  Petrie.  189  U.  S.  423,  424.  47 
L.    Ed.   879. 

Purchase  of  notes  sold  under  agency 
as  conversion. — Where  a  national  bank 
w,is  found  to  have  itself  purchased  notes, 
which  the  owner  had  authorized  it  to  sell 
to  a  third  party,  on  general  principles  of 
law,  it  was  held  liable  for  their  value  as 
for  a  conversion,  even  though  it  was  not 
within  its  powers  to  sell  them  as  the 
owner's  agent.  First  Nat.  Bank  v.  Ander- 
son,   172   U.    S.   573,   576,   43   L.    Ed.   558. 
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within  the  implied  powers  of  a  national  bank.^s 

(3)  Compromises  and  Settlements. — A  national  bank  puts  its  entire  capital 
into  a  building  erected  upon  leased  property,  agreeing  that  it  should  become  a 
part  of  the  realty  and  in  case  of  default  in  the  payment  of  rent,  taxes,  or  per- 
formance of  other  conditions,  the  lessor  might  sell  and  dispose  of  the  lease 
and  of  the  bank's  rights  thereunder,  or  maintain  personal  actions  for  the  rent  or 
taxes  he  might  have  to  pay.  The  bank,  after  passing  through  one  receivership, 
and  being  discharged  therefrom,  took  steps  for  a  voluntary  liquidation,  but,  hav- 
ing been  sued  and  an  alleged  judgment  recovered  against  it.  postponed  its  liqui- 
dation, by  agreement  with  its  creditor,  for  six  months.  Shortly  after  this,  at  a 
special  meeting  of  its  stockholders,  it  was  resolved  to  turn  over  its  building  to 
the  lessor,  in  consideration  of  a  release  by  him  to  the  bank  and  its  stockholders 
from  all  liability  under  the  lease.  The  lease  was  then  canceled  and  the  premises 
surrendered  bv  the  bank.  It  was  held  that  neither  the  lease  was  ultra  vires,  nor 
the  surrender  of  the  property.-^ 

(4)  Dealing  in  Stocks. — Dealing  in  stocks  by  a  national  bank  is  not  expressly 
prohibited ;  but  such  a  prohibition  is  implied  from  the  failure  to  grant  the 
power.-**^     But  a  national  bank  may  accept  stock  of  another  corporation  as  col- 


38.  Contract  of  guaranty  within  implied 
powers. — Cochran  r.  United  States,  157 
U.  S.  286.  297,  39  L.  Ed.  704:  People's 
Bank  f.  M^'srs.  Xat.  Bank,  101  U.  S.  181, 
25  L.  Ed.  907. 

Undoubtedly  a  bank  might  indorse, 
"waiving  demand  and  notice,"  and  would 
be  bound  accordingly.  A  guaranty  is  a 
less  onerous  and  stringent  contract  than 
that  created  bv  such  an  indorsement. 
People's  Bank  z'.  Mfgrs.  Xat.  Bank,  101  U. 
S.   181,   183,  2.5  L.   Ed.   907. 

Example. — A.  made  his  oromissorj^  note 
to  his  own  order,  duh^  indorsed  it  to  the 
order  of  B.,  and  delivered  it  to  a  national 
bank.  The  latter  negotiated  it  to  B.,  and 
applied  the  proceeds  thereof  to  the  can- 
cellation of  a  prior  debt  of  A.  With  the 
knowledge  and  consent  of  the  president 
and  cashier,  who  were  also  directors,  but 
without  any  notice  to  or  authority  from 
the  board,  C,  one  of  the  directors  and 
vice  president  of  the  bank,  guaranteed,  at 
the  time  of  the  transaction,  the  payment 
of  the  note  at  maturity  by  an  indorsement 
thereon  to  that  effect  in  the  name  and  on 
behalf  of  the  bank.  The  note  was  duly 
protested  for  nonpayment,  and  the  bank 
notified  thereof.  B.  brought  this  action 
against  the  bank.  Held,  that  the  bank 
was  not  prohibited  by  law  from  guaran- 
teeing the  payment  of  the  note.  People's 
Bank  2:  Mfgrs.  Xat.  Bank.  101  U.  S.  181, 
25  L.  Ed.  907. 

It  is  to  be  presumed  that  C.  had  right- 
fully the  power  he  presumed  to  exercise, 
and  the  bank  is  estopped  to  deny  it. 
Peoples'  Bank  v.  Mfgrs.  Xat.  Bank. 
101  U.   S.   181.  25   L.   Ed.  907. 

But  a  guaranty  could  not  be  continued 
in  force  by  agreement  of  the  president 
made  after  the  bank  had  gone  into  liqui- 
dation; so  as  to  bind  the  stockholders. 
Schrader  v.  Mfgrs.  Xat.  Bank,  133  U.  S. 
67,  33  L.  Ed.  564.  And  see  the  title 
GUARAXTY. 

Qusere,    whether,    if    the    guaranty    were 


void,  the  fund  received  by  the  defendant 
as  its  consideration  moving  from  the 
plaintiff  could  be  recovered  back  in  th'S 
action  upon  the  common  count.  Peoples' 
Bank  z:  Xational  Bank,  101  U.  S.  181,  184, 
25  L.  Ed.  907.  See  United  States  v.  State 
Bank.  96  U.  S.  33.  24  L.  Ed.  G47. 

S9.  Brown  v.  Schleier,  194  U.  S.  18,  4» 
L.    Ed.    857. 

The  judgment  of  the  bank  in  making 
the  lease  and  erecting  the  building  seems 
not  to  have  been  thought  by  creditors  to 
have  been  improvident,  and  the  comp- 
troller of  the  currency'  did  not  disapprove. 
If  depreciation  came  afterwards,  it  was 
a  misfortune.  Under  the  concession  of 
appellant,  therefore,  the  validity  of  the 
lease  must  be  assumed  as  against  him,  and 
the  inquirj^  confined  to  the  validity  of  the 
surrender:  and  that  depends  upon  the 
condition  of  the  bank  at  the  time  it  was 
done.  In  other  words,  the  lease,  wit'i  its 
benefits  or  burdens,  and  the  condition  of 
the  bank  at  the  time  of  its  surrender,  must 
be  the  test  of  the  action  of  the  bank  of- 
ficers and  the  rights  of  creditors.  Brown 
r.  Schleier.  194  U.  S.  18,  23.  48  L.  Ed.  857. 

By  receipt  of  stock. — See  post,  "Deal- 
ing in  Stocks."   Ill,   B,   7,  c,   (4). 

40.  Dealing  in  stocks  impliedly  pro- 
hibited.— First  Xat.  Bank  v.  Xational  Ex- 
change Bank.  92  U.  S.  122,  23  L.  Ed.  679; 
California  Bank  v.  Kennedy,  167  U.  S. 
362.  366.  42  L.  Ed.  198:  Shaw  v.  Xational, 
etc..  Bank,  199  U.  S.  fio:^,,  50  L.  Kd.  328; 
First  Xat.  Bank  v.  Converse,  200  U.  S. 
425,  439,  50  L.  Ed.  537:  McCreery  Realty 
Corp.  z:  Equitable  Xat.  Bank,  203  U.  S. 
584.  51  L.  Ed.  328.  See  Scott  v.  Deweese, 
181  U.  S.  202.  217,  45  L.  Ed.  822. 

The  power  to  purchase  or  deal  in  stock 
of  another  corporation,  being  not  ex- 
pressly conferred  upon  national  banks, 
nor  an  act  which  may  be  exercised  as  in- 
cidental to  the  powers  expressly  conferred, 
a  dealing  in  stocks  is  consequently 
an  ultra  vires  act.     Being  such,  it  is  with- 
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lateral  as  an  incident  to  the  power  to  loan  on  personal  security,  and  in  this  way 
become  its  owner  eventually  :-*i  or  it  may  receive  such  stock  in  adjustment  and 
compromise  of  contested  claims.-*^     But  it  cannot  take  a  partnership  certificate 


in  the  same  manner.'*^ 

out  efficacy.  Pearce  v.  Madison,  etc.,  R.  Co., 
21  How.  441,  445,  16  L.  Ed.  184;  California 
Bank  v.  Kennedy,  167  U.  S.  362,  369,  42 
L.  Ed.  198,  reaffirmed  in  Shaw  v.  National, 
etc..  Bank,  199  U.  S.  603,  50  L.  Ed.  328; 
McCreery  Realty  Corp.  v.  Equitable  Nat. 
Bank,  203  U.  S.  584,  51  L.  Ed.  328.  Sec 
Scott  V.  Deweese,  181  U.  S.  202,  217,  45  L. 
Ed.   822. 

Estoppel  of  bank  to  raise  question. — 
See  ante,  "In  General,"   III,  B,  7,  c,  (1). 

41.  "No  express  power  to  acquire  the 
stock  of  another  corporation  is  conferred 
upon  a  national  bank,  but  it  has  been  held 
that,  as  incidental  to  the  power  to  loan 
money  on  personal  security,  a  bank  may 
in  the  usual  course  of  doing  such  business, 
accept  stock  of  another  corporation  as  col- 
lateral, and  by  the  enforcement  of  its 
rights  as  pledgee  it  may  become  the  owner 
of  the  collateral  and  be  subject  to  lial)i]ity 
as  other  stockholders.  Germania  Nat. 
Bank  v.  Case,  99  U.  S.  628,  25  L.  Ed.  448. 
So.  also,  a  national  bank  may  be  conceded 
to  possess  the  incidental  power  of  accept- 
ing in  good  faith  stock  of  another  corpora- 
tion as  security  for  a  previous  indebted- 
ness." California  Bank  v.  Kennedy,  167  U. 
S.  362,  366,  367,  42  L.  Ed.  198,  reaffirmed 
Ml  Sl'-aw  V.  National,  ef..  Bank,  199  U. 
S.  603,  50  L.  Ed.  328;  McCreery  Realty 
C'.rp.  ;•.  Equitable  Nat.  Bank,  203  U.  S. 
r-.Si,  51  L.  Ed.  328;  First  Nat.  Bank  v. 
National  Exchanee  Bank,  92  U.  S.  122, 
128,  23  L.  Ed.  679;  First  Nat.  Bank  v. 
Converse,  200  U.  S.  425,  4L'8,  50  L.  Ed. 
537;  Merchants'  Nat.  Bank  v.  Webrmann, 
202  U.  S.  295,  299,  50  L.  Ed.  1036;  Hay- 
ward  V.  Eliot  Nat.  Bank,  96  U.  S  611,  24 
L.   Ed.   855. 

It  is  a  general  proposition  of  law  that 
a  national  bank  may  take  by  way  of  se- 
curity property  in  which  it  is  not  au- 
thorized to  invest,  and  may  become  owner 
of  it  by  foreclosure  or  in  satisfaction  of 
a  debt.  It  may  acquire  stock  in  a  corpo- 
ration in  this  way.  First  Nat.  Bank  v. 
National  Exchange  Bank,  92  U.  S.  122, 
23  L.  Ed.  679,  and  so  subject  itself  to  the 
liability  of  a  stockholder  for  the  corporate 
debts.  Germania  Nat.  Bank  v.  Case,  99 
U.  S.  628,  25  L.  Ed.  448:  California  Bank 
V.  Kennedy,  167  U.  S.  362,  360,  367,  42  L. 
Ed.  198;  I'irst  Nat.  Bank  v.  Ct  nvcrse.  200 
U.  S.  425.  438,  50  L.  Ed.  537,  a  proposition 
not  shaken  by  Scott  v.  Deweese,  181  U. 
S.  202,  218,  45  L.  Ed.  822;  Merchants'  Nat. 
Bank  v.  Wehrmann,  202  U.  S.  295,  299,  50 
L.    Ed.   1036. 

It  is  true  that  a  statute  may  add  a  li- 
ability to  a  stock  holding,  but  when,  as 
is  usual,  this  is  limited  to  the  par  value  of 
the  stock,  it  has  not  been  considered  to 
afifect  the  nature  of  the  share  so  fundamen- 
tally  as    to   prevent   a   nati^ina!    I..ink    from 


taking  it  in  pledge,  with  qualifications,  as  it 
might  take  land  or  bonds.  Merchants' 
Nat.  Bank  7'.  Wehrmann,  203  U.  S.  295, 
300.   50   L.    Ed.    1036. 

42.  Adjustment  and  compromise. — In 
adjusting  and  compromising  contested 
claims  against  it  growing  out  of  a  legiti- 
mate banking  transaction,  a  national  bank 
may  pay  a  larger  sum  than  would  have 
been  exacted  in  satisfaction  of  them,  so  as 
to  thereby  obtain  a  transfer  of  stocks  of 
railroad  and  other  corporations,  in  the 
honest  belief,  that,  by  turning  them  into 
money  under  more  favorable  circum- 
stances than  then  existed,  a  loss,  which  it 
would  otherwise  sufTer  from  the  transac- 
tion, might  be  averted  or  diminished.  So, 
also,  it  may  accept  stocks  in  satisfaction 
of  a  doubtful  debt,  with  a  view  to  their 
subsequent  sale  or  conversion  into  money 
in  order  to  make  good  or  reduce  an  an- 
ticipated loss.  First  Nat.  Bank  v.  National 
Exchange  Bank.  92  U.  S.  122.  23  L.  Ed. 
679:  California  Bank  v.  Kennedy  167  U 
S.  362.  366,  42  L.  Ed.  198;  First  Nat.  Bank 
V.  Converse,  200  U.  S.  425.  428,  439  50 
L.   Ed.   537. 

Such  transactions  would  not  amount  to 
dealing  in  stocks,  and  they  come  within 
the  general  scope  of  the  powers  commit- 
ted to  the  board  of  directors  and  the  of- 
ficers and  agents  of  a  national  bank.  Sub- 
ject to  such  restraints  as  its  charter  and 
by-laws  impose,  they  may  do  in  this  be- 
half whatever  natural  persons  can  law- 
fully do.  First  Nat.  Bank  v.  National 
Exchange  Bank,  92  U.  S.  122,  23  L  Ed 
679. 

In  Fleckncr  f.  United  States  Bank,  8 
Wheat.  3.18.  351,  5  L.  Ed.  631,  it  was  held 
that  a  prohibition  against  trading  and  deal- 
ing was  nothing  more  than  a  prohibition 
against  engaging  in  the  ordinary  business 
of  buying  and  selling  for  profit,  and  did 
not  include  purchases  resulting  from  or- 
dinary banking  transactions.  For  this 
reason,  among  others,  the  acceptance  of 
an  indorsed  note  in  payment  of  a  debt 
due  was  decided  not  to  be  a  "dealing"  in 
notes.  Of  course,  all  such  transactions 
must  be  compromises  in  good  faith,  and 
not  mere  cloaks  or  devices  to  cover  un- 
authorized practices.  First  Nat.  Bank 
V.  National  Exchange  Bank,  92  U.  S.  122. 
128,  23  L.  Ed.  679.  See,  generally,  post, 
"Stock    and    StockhciUlers,''    V. 

43.  Partnership  certificate. — It  does  not 
follow  that  i)ccause  the  interest  in  a  part- 
nership is  represented  by  a  paper  certifi- 
cate in  form  more  or  less  resembling  a 
certificate  of  stock  in  a  corporation  and 
transferable  like  it,  a  national  bank  can 
take  the  partnership  certificate  to  the 
same  extent  that  it  could  take  the  stock. 
Whatever    its    right    to    accept     same    as 
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(5)  Speculative  Ventures. — No  authority,  express  or  implied,  has  ever  been 
conferred  by  the  statutes  of  the  United  States  upon  a  national  bank  to  engage  in 
or  promote  a  purely  speculative  business  or  adventure,  or  to  engage  in  such 
business  by  taking  stock  or  otherwise,-*^  and,  the  transaction  being  ultra  vires, 
tlie  bank  could  plead  the  want  of  authority  as  a  defense  to  an  action.^-* 

(6)  Sale  or  Purchase  of  Coin. — The  National  Currency  Act  of  1854,  author- 
izing the  banks  created  under  it  to  buy  and  sell  coin,  a  bank  having  coin  in  pledge 
may  sell  and  assign  its  special  property ;  in  which  case  the  assignee  will  become 
vested  with  the  legal  rights  of  the  assignor.-*"  And  the  purchase  of  coin  by  a 
bank  may  be  made  at  another  banking  house.-*'^ 

(7)  Certifviihg  Checks. — See  ante,  "Certification  of  Checks,"  III,  B,  2,  b, 
(2),   (d). 

C.  Clearing  House  Associations. — Clearing  house  associations  are  vol- 
untary organizations  created  by  the  co-operation  of  banks  doing  business  in  one 
locality,  to  afiford  a  uniform  and  convenient  method  of  obtaining  daily  settle- 
ments of  balances  between  the  banks  forming  the  association,  and  also,  if  de- 
sired, to  issue  clearing  house  certificates  secured  by  pledge  of  collateral,  avail- 
able as  cash  in  times  of  financial  stringency  and  panic.^^     They  are  agents,  for 


security  in  some  form,  it  cannot  take 
an  absolute  transfer  thereof  to  itself. 
Merchants'  Nat.  Bank  v.  Wehrmann,  202 
U.    S.    295,    300.    50    L.    Ed.    1036. 

"With  the  hability  as  partner  all  lia- 
bility falls.  The  transfer  of  the  shares 
to  the  bank  was  not  a  direct  transfer  of 
a  legal  interest  in  the  leasehold,  which  was 
in  the  hands  of  trustees.  It  was  simply 
a  transfer  of  a  right  to  have  the  property 
accounted  for  and  to  receive  a  share  of 
any  balance  left  after  paying  debts,  and 
the  acquisition  of  this  right  was  incident 
solely  to  membership  in  the  firm.  If  the 
membership  failed,  the  incidental  rights 
failed  with  it,  and  with  the  rights,  the 
liabilities  also  disanpeared.  Becoming  a 
member  of  the  firm  was  the  condition  of 
both  consequences.  As  the  bank  was  not 
estopped  by  its  dealings  to  deny  that  it 
was  a  partner,  it  was  not  estopped  to 
deny  all  liability  for  partnership  debts. 
See  California  Bank  v.  Kennedy,  167  U. 
S.  362,  367,  42  L.  Ed.  198."  Merchants' 
Nat.  Bank  v.  Wehrmann,  202  U.  S.  295, 
3©1,  302,  50  L.  Ed.  1036.  See,  generally, 
the   title    PARTNERSHIP. 

Acquisition  of  bank's  own  stock. — See 
post,  "Who   May  Be  Stockholders."  V,  B. 

Liability  on  stock. — See  nost,  "Liability 
of  National  Bank  on  National  Bank 
Stock  Owned  by  It,"  V,  E.  2,  b,   (2). 

44.  Cannot  engage  in  speculative  ven- 
tures.— First  Nat.  Bank  v.  Converse,  200 
U.  S.  425,  439,  50  L.  Ed.  537.  See,  also, 
Merchants'  Nat.  Bank  v.  Wehrmann,  202 
U.    S.   295,   301,   50   L.    Ed.    1036. 

The  power  of  a  national  bank  to  engage 
in  this  character  of  business  cannot  be 
inferred  to  have  been  possessed  by  the 
bank  as  an  incident  of  securing  a  present 
loan  of  money  or  as  a  means  of  protect- 
incr  itself  from  loss  upon  a  pre-existing 
indebtedness.  To  concede  that  a  national 
bank  has  ordinarily  the  right  to  take  stock 
in  another  corporation  as  collateral  for 
a  present  loan  or  as  security  for  a  pre- 
existing debt,  does  not  imply  that  because 


a  national  bank  has  lent  money  to  a 
corporation,  it  may  become  an  organizer 
and  take  stock  in  a  new  and  speculative 
venture.  First  Nat.  Bank  v.  Converse, 
200  U.   S.  425,   439,   50  L.    Ed.   537. 

45.  Plea  of  ultra  vires. — First  Nat. 
Bank  z:  Converse,  200  U.  S.  425,  440,  50  L. 
Ed.  537.  See  ante,  "In  General,"  III,  B. 
7,  c,   (1). 

46.  Sale  of  special  pronerty  in  coin. — 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  604,  19  L.  Ed.  1008. 

47.  The  clause  of  the  National  Cur- 
rency Act  of  1864,  which  directs  that  "the 
usual  business"  of  the  banks  created  un- 
der it  shall  be  transacted  "at  an  office  or 
banking  house  in  the  place  specified  in 
its  organization  certificate,"  does  not  pre- 
vent the  purchase  of  coin  by  one  bank  at 
the  banking  house  of  another.  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  10  Wall. 
604.    19    L.    Ed.    1008. 

Rights  of  bank  under  purchase  for 
brokers. — One  national  bank  purchased 
from  another  gold  certificates  under  an 
agreement  with  certain  brokers  that  the 
latter  might  receive  the  same  amount  of 
gold  from  the  purchasing  bank,  at  any 
time  thereafter,  by  paying  the  amount 
advanced,  compensation  for  trouble,  and 
interest  at  six  per  cent.  The  certificates 
were  paid  for,  received  and  deposited  with 
other  assets  of  like  character,  without  any 
special  mark  or  anything  to  distinguish 
them  from  the  rest,  and  upon  its  face  it 
was  a  simple  sale  of  the  gold  at  a  pre- 
mium. It  was  held  that  the  bank  cannot  be 
regarded  as  holding  the  certificates  in 
pledge,  but  it  took  the  title  and  the  entire 
property  and  the  broker's  rights  were 
merely  contractual.  Merchants'  Nat. 
Bank  v.  State  Nat.  Bank,  10  Wall.  604,  19 
L.  Ed.  1008,  reaffirmed  in  United  States 
V.  State  Nat.  Bank,  96  U.  S.  30,  34,  24 
L.   Ed.  647. 

48.  Nature  and  object  of  clearing 
houses.— Yardley  v.  Phillcr,  167  U.  S.  344, 
346,  42  L.  Ed.  192;  Rector  v.  City  Deposit 
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limited  purposes,  of  the  banks  composing  them.'*^  Each  bank  is  usually  re- 
quired to  deposit  a  certain  amount  of  securities  to  secure  the  payment  of  any 
balance  due  from  it  upon  the  daily  setllemcnts."^^^ 

Lien  cf  Association  on  Balance  in  Clearing  after  Insolvency. — The 
clearing  house  association  has  no  lien  giving  it  the  right  to  appropriate,  to  an  in- 
debtedness due  it  on  loan  certificate  account,  against  the  receiver  representing 


Bank  Co.,  200  U.  S.  405,  413,  50  L.  Ed.  527; 
Rector  v.  Commercial  Nat.  Bank,  200  U. 
S.    420,    50    L.    Ed.    53.3. 

The  clearing  house  association  of  Phila- 
delphia is  a  voluntary  organization,  created 
by  the  co-operation  of  national  banks  do- 
ing business  in  that  city.  Its  affairs  are 
governed  by  rules  and  regulations  adopted 
by  agreement  between  the  banks  forming 
the  association,  and  the  general  direction 
of  its  operation  is  under  the  control  of 
a  president,  secretary  and  manager,  and 
of  a  committee  selected  by  the  members 
of  the  association.  Yardley  v.  Philler,  1C7 
U.   S.   344,   42  L.   Ed.   192. 

49.  Agency  for  component  banks. — 
Rector  v.  City  Deposit  Bank  Co.,  200  U. 
S.  405,  413,  50  L.  Ed.  527;  Rector  v. 
Commercial  Nat.  Bank,  200  U.  S.  420,  50 
L.   Ed.   533. 

The  clearing  house  association  of  Co- 
lumbus, Ohio,  was  an  agent,  for  a  limited 
purpose,  of  the  banks  composing  the  as- 
sociation, that  is,  its  duty  was  to  clear 
or  balance  daily  the  claims  of  the  respec- 
tive banks,  one  against  the  other,  result- 
ing from  the  checks  drawn  upon  and  held 
by  the  different  members.  The  only 
source  from  which  the  association  derived 
the  means  to  carry  on  its  operations  was 
from  assessments  upon  the  members, 
which  were  made  solely  for  the  purpose  of 
paying  rents,  salaries,  and  similar  expen- 
ditures. To  effect  the  clearings  each  mem- 
ber of  the  association,  on  banking  days, 
sent  to  the  clearing  house,  at  a_^  specified 
hour,  the  checks  held  by  it  against  other 
banks.  The  checks  sent  by  each  member 
were  considered  as  remaining  the  prop- 
erty of  the  member,  the  association  be- 
ing simply  an  agent  for  collection.  Where 
a  bank  was  entitled  to  a  credit  or  pay- 
ment corresponding  to  the  excess  which 
the  sum  of  the  checks  presented  by  it  ex- 
ceeded the  sum  of  the  checks  against  it, 
the  clearing  house  paid  that  bank  the  dif- 
ference by  drawing  its  check  upon  one  or 
more  of  the  debtor  banks;  and  each  mem- 
ber constituted  the  manager  of  the  as- 
sociation its  agent  to  draw  a  check  or 
checks  upon  such  member  for  any  balance 
found  to  be  due  by  that  member.  Rector 
V.  City  Deposit  Bank  Co.,  200  U.  S.  405, 
413.  50  L.  Ed.  527,  followed  in  Rector  v. 
Commercial  Nat.  Bank,  200  U.  S.  420,  50 
L.   Ed.  533. 

50.  Deposit  to  secure  daily  balances. — 

Article  17  of  the  constitution  of  the  Phila- 
delphia Clearing  House  Association,  pro- 
vided that:  "Each  bank,  member  of  the 
clearing    house    association,    shall    deposit 
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securities  with  the  clearing  house  com- 
mittee as  collateral  for  their  daily  settle- 
ments, in  the  following  percentage  or  as- 
sessment on  capital:"  (See  opinion,  p. 
347.)  In  the  event  of  the  failure  of  a 
bank  to  pay  the  balance  shown  against 
it  by  any  daily  settlement,  the  same  was 
to  be  paid  by  the  other  banks  holding 
balances  against  the  defaulting  bank,  to 
be  a  claim  against  the  said  bank  as  of 
course,  after  payment  of  the  due  bill  given 
by  the  defaulting  bank,  for  its  debit  bal- 
ance of  the  previous  day,  which  was  a 
first  charge  on  the  deposited  securities 
(see  art.  11,  of  Const.,  p.  348  of  opinion). 
And  by  the  last  clause  of  art.  17  of  said 
Constitution.  "The  committee  shall  apply 
the  deposit  of  any  defaulting  bank  to  the 
payment  of  the  balance  due  by  such  bank 
at  the  clearing  house,  or  to  the  reimburse- 
ment, pro  rata,  of  the  several  banks  fur- 
nishing said  balance,  under  article  11;  and 
the  surplus,  if  any,  shall  be  held  as  col- 
lateral security  for  other  indebtedness  to 
members  of  this  association."  By  article 
9  of  the  constitution  the  hour  for  making 
the  morning  exchange  at  the  clearing 
house  was  fixed  at  eight  and  a  half  o'clock, 
and  the  hour  for  making  the  runners'  ex- 
cliange  at  half-past  eleven.  By  the  same 
article  it  was  provided  that  a  bank  becom- 
ing a  debtor  by  the  morning  clearing 
must  pay  the  sum  debited  to  it  to 
the  clearing  house  between  the  hours  of 
eleven  and  twelve  o'clock  that  daj',  and 
at  twelve  and  half  o'clock  on  the  same 
daj^  the  bank  being  a  creditor  in  the  daily 
clearing  should  receive  from  the  manager 
of  the  clearing  house  the  sum  of  the  credit 
to  which  it  was  entitled.  The  settlement 
at  the  runners'  exchange  was  made  by  due 
bills,  and  these  due  bills  were  deposited 
by  the  manager  of  the  clearing  house  in 
his  bank  account,  kept  with  one  of  the 
banks  belonging  to  the  association,  and 
were  checked  against  by  him  as  if  the 
due  bill  were  cash.  Such  due  bill,  when  so 
received  on  deposit  by  the  bank  and 
treated  by  it  as  cash,  became  a  credit 
item,  presented  by  it,  in  the  clearing  of 
the  following  morning.  In  addition,  where 
claims  were  presented  by  the  runner  of 
one  bank  for  payment  to  another  bank 
during  the  course  of  a  business  day.  the 
bank  by  whom  the  money  was  to  be  paid, 
to  obviate  the  risk  of  carrying  it,  instead 
of  handing  over  money,  gave  to  the  run- 
ner a  due  bill  for  the  amount,  which,  on 
its  face,  was  stipulated  to  be  payable  in 
the  clearing  of  the  next  day.  Yardley  v. 
Philler,  167  U.  S.  344,  347,  348,  42  L.  Ed. 
192. 
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the  other  creditors,  the  balance  appearing  in  favor  of  an  insolvent  bank,  upon 
the  last  daily  clearing  made  on  the  day  of  its  failure,  arising  in  reality  after 
the  insolvency,  from  the  withdrawal,  by  the  banks  presenting  them,  of  the  checks 
held  against  the  insolvent  bank.-^^ 

Appropriation  of  Balance  to  Pay  Creditor  in  Previous  Clearing. — Nor 
can  the  association  apply  such  a  balance,  so  arising,  to  pay  a  balance  due  one  of 
its  members  from  the  failed  member  upon  the  clearing  of  the  day  before,  for 
which  a  clearing  house  check  bad  been  drawn  on  the  failed  bank  the  previous 
day  and  not  then  presented  but  held  and  put  into  the  clearing  of  the  day  of  the 
failure,  and  hence  never  paid.^^ 


51.  It  is  obvious  that  the  clearing  house 
association  was  an  agent  and  fiduciary 
representative  of  all  the  banks  forming 
the  association.  When  the  nature  of  the 
loan  certificates  and  the  relation  of  the 
clearing  house  association  to  its  members 
is  thus  understood,  the  question  whether 
the  clearing  house  association  had  a  right 
to  take  as  it  did  the  clearing  credit  of  the 
failed  bank  and  apply  it  to  the  debt  in  ques- 
tion, in  reason,  answers  itself.  As  said 
in  Reynes  z'.  Dumont.  130  U.  S.  354,  391. 
32  L.  Ed.  934.  A  general  "Hen  does  not 
arise  upon  securities  accidentally  in  the 
possession  of  a  bank,  or  not  in  its  pos- 
session in  the  course  of  its  business  as 
such,  nor  where  the  securities  are  in  its 
hands  under  circumstances,  or  where  there 
is  a  particular  mode  of  dealing,  incon- 
sistent with  such  general  lien." 

The  clearing  house  association  having 
been,  therefore,  in  the  possession  of  the 
balance  as  the  fiduciary  agent  of  the 
failed  bank  without  a  lien  or  right  upon 
it,  'its  appropriation  of  the  same  after  the 
insolvency  of  the  failed  bank  to  the 
debt  owing  for  loan  certificates  was  obvi- 
ously a  preference  within  the  inhibition  of 
the  statute  against  preferences  in  the 
cases  of  insolvent  banks.  Rev.  Stat.,  § 
5242.  Yardley  v.  Philler,  167  U.  S.  344, 
359,  42  L.  Ed.  192.  See,  also.  Rector  v. 
City  Deposit  Bank  Co.,  200  U.  S.  405, 
418,  50  L.   Ed.  527. 

This  credit  or  balance  which  the  clear- 
ing house  impounded  arose  as  a  result 
of  the  transactions  between  the  parties, 
after  the  announcement  of  the  insolvency 
of  the  bank  was  made,  that  is,  the  credit 
was  solely  caused  by  the  withdrawal,  after 
the  insolvency,  by  certain  banks  of  checks 
and  drafts  which  they  held  against  the 
failed  bank.  It  was  only  when,  in  conse- 
quence of  the  failure  of  that  bank  to  pay 
the  sum  due  by  it  to  the  other  banks,  and 
thereupon  these  banks  exercised  their  un- 
doubted right  to  make  this  withdrawal, 
and  charge  back  to  the  persons  from 
whom  they  had  received  them  the  checks 
and  drafts  against  the  failed  bank,  that  the 
credit  in  its  favor  arose.  But  this  with- 
drawal was  confessedly  made  after  the 
declared  insolvency,  and  hence  the  credit 
which  the  withdrawal  caused  could  only 
have  arisen  after  that  time.  The  claim  of 
the  clearing  house,  therefore,  is  that  a  futid 
put    in    its    hands    for    accoui.c.    of   certain 


banks  having  become  the  property  of  the 
failed  bank  after  the  insolvency  of  the 
latter,  by  a  partial  release  granted  by  the 
banks  in  whose  favor  the  fund  existed, 
therefore  there  instantly  arose  on  the  part 
of  the  clearing  house  a  right  to  set  oflf  its 
certificate  account  held  against  the  failed 
■  bank  by  the  sum  of  the  fund  so  created 
after  insolvency.  But,  obviously,  the  right 
to  set  off,  as  recognized  in  Scott  v. 
Armstrong,  146  U.  S.  499,  36  L. 
Ed.  1059,  is  to  be  governed  by  the 
state  ot  things  existing  at  the  mo- 
ment of  insolvency,  and  not  by  condi- 
tions thereafter  created.  The  case  under 
this  aspect  is  directly  controlled  by  Na- 
tional Security  Bank  v.  Butler,  129  U.  S. 
223,  32  E.  Ed.  682.  and.  indeed,  is  governed 
by  the  general  principle  announced  in 
Davis  V.  Elmira  Savings  Bank,  161  U.  S. 
275,  40  L.  Ed.  700.  Yardley  z:  Philler,. 
167   U.    S.    344,    360,  42    L.    Ed.   192. 

And  the  claim  of  the  receiver  that  the 
insolvent  bank  was  entitled  to  be  paid  the 
full  amount  of  its  claims  against  the  other 
banks  on  the  last  clearing,  irrespective 
of  the  outstanding  due  bills  which  it  had 
been  expressly  agreed  between  the  parties 
were  to  be  paid  bj^  way  of  set-off  in  the 
clearing,  is  without  foundation.  Yrrdley 
V.  Philier.  167  U.  S.  344,  358,  42  L.  Ed.  192. 

The  claims  of  both  parties,  when  ana- 
lyzed, amount  to  the  assertion,  as  a  prop- 
osition of  law,  that  they  both  have  greater 
rights  in  consequence  of  the  insolvency 
than  they  would  have  had  if  the  insol- 
vency had  not  taken  place.  The  self- 
evident  error  of  this  proposition  points 
to  the  unsoundness  of  the  claims  of  both 
parties  to  the  controversy.  Yardley  v. 
Philler,  167  U.  S.  344,  354.  355,  42  L.  Ed. 
192. 

52.  Application  by  clearing  house  to  pay 
previous  balance. — Rector  v.  City  Deposit 
Bank  Co.,  200  U.  S.  405,  50  L.  Ed.  527; 
Rector  v.  Commercial  Nat.  Bank,  200  U. 
S.  420,  50  L.   Ed.  533. 

The  mere  form  of  the  transaction,  how- 
ever, does  not  affect  its  nature.  The  pay- 
ment out  of  this  fund  by  the  manager, 
in  part  to  the  creditor  bank  and  in  part 
to  another  bank,  therefore  amounted 
simply  to  this,  that  in  the  revision  of  the 
clearings,  although  the  clearing  house 
eliminated  and  returned  the  checks  which 
had  been  debited  against  the  failed  bank, 
and  were   subsequently   dishonored,   it   re- 
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IV.    Officers  and  Agfents. 

A.  Definitions  and  General  Considerations — 1.  Director.— The  affairs  of" 
national  banks  are  managed  by  directors  who  must  own  at  least  ten  shares  of  the 
bank's  stock,  elected  annually,  a  vacancy  being  filled  by  appointment  by  remain- 
ing directors. •"'•■^ 

Residence  and  Citizenship. — Every  national  bank  director  must  be  a  citi- 
zen of  the  United  States,  and  three-fourths  of  them  must  reside  in  the  state  or 
territory  or  district,  and  have  resided  there  for  a  year.^-* 


tained  and  appropriated  the  credits  aris- 
inp'  from  the  checks  put  in  by  the  failed 
bank  for  the  purpose  of  the  clearing  of 
the  morn'ng.  Having  thus  appropriated 
those  credits,  it  used  them  pro  tanto  to 
pay  the  clearing  house  check  on  the  failed 
bank  held  by  the  creditor  bank  as  the  re- 
sult of  the  clearings  of  the  previous  day. 
But  as  the  clearing  hovise  had  received 
the  checks  from  the  failed  bank  on  the 
morning  of  the  failure,  for  the  purpose 
of  making  the  clearing  on  that  day,  such 
agent  was  without  power,  after  returning 
to  the  banks  which  had  presented  the 
same,  the  checks  debited  against  the  firm, 
to  hold  on  to  the  credits  of  the  failed 
bank,  and  treat  them  as  subject  to  be  ap- 
propriated. Indeed  when  the  inferences 
from  the  proof  are  thus  accurately  fi.xed 
it  is  apparent  that  the  transaction  was  in 
substance  like  the  one  which  was  held  by 
this  court  in  Yardley  v.  Philler,  167  U.  S. 
344,  42  L.  Ed.  193,  to  be  a  misappropria- 
tion and  besides  to  constitute  a  fraudulent 
preference  within  the  meaning  of  the  .Na- 
tional Banking  Act.  Rector  t'.  City  De- 
posit Bank  Co.,  200  U.  S.  405.  417,  .50  L. 
Ed.  527. 

The  result  would  not  be  different,  even 
if  it  be  conceded  that  under  the  rule,  as 
to  clearings,  the  clearing  house  would  have 
had  the  power,  upon  the  default  of  one  of 
its  members,  simply  to  call  upon  the  other 
members  to  pay  in  a  pro  rata  proportion 
of  the  amount  of  the  check  or  checks 
wh.ich  had  been  drawn  upon  the  defaulting 
ni,ember,  and  to  treat  the  credit  standing 
in  the  clearing  in  favor  of  the  defaulting 
member  as  belonging  proportionately  to 
the  contributing  members.  Because  even 
under  such  hypothesis  the  clearing  house 
check  held  by  the  creditor  bank  would 
not  have  been  entitled  to  so  participate. 
That  check  was  the  result  of  the  clearings 
of  the  previous  day,  and,  under  this  hy- 
pothesis as  to  the  meaning  of  the  rule, 
the  holder  was  only  entitled  to  obtain 
"ayment,  pro  rata,  from  those  who  had 
presented  checks  against  the  failed  bank 
in  the  clearing  wherein  the  check  was 
given.  Rector  v.  City  Deposit  Bank  Co.. 
200  U.  S.  405.  418,  50  L.  Ed.  527.  See, 
generally,  the  title  P.\YMENT. 

53.  Election  2nd  qualification?  cf  di- 
rectors.—"By  §  5145  (R.  S.),  the  affairs  of 
each  association  were  to  be  managed 
by  not  less  than  five  directors,  to 
be      elected      at      meetings      to     be      held 


in  January,  and  to  hold  office  for 
one  year  and  until  their  successors 
were  elected  and  had  qualified;  and 
by  §  5146,  every  director  was  obliged  to 
own  in  his  own  right  at  least  ten  shares 
of  the  capital  stock,  and  if  he  ceased  to 
own  the  required  number  of  shares  rr 
became  in  any  other  manner  disqualified, 
he  thereby  vacated  his  place'.  By  §  514S, 
any  vacancy  in  the  board  was  to  be  filled 
by  an  appointment  by  the  remaining  di- 
rectors and  any  director  so  appointed  held 
his  place  until  the  next  election."  Brig-^s 
V.  Spaulding,  141  U.  S.  132,  143,  35  L.  Ed. 
662. 

"A  director  need  only  own  ten  shares  of 
the  stock.  Rev.  Stat.,  §  5146.  The  di- 
rectors together  need  not  neces^arilv  on-n 
the  controlling  interest  in  the  bank." 
Guthrie  v.  Harkness,  199  U.  S.  148,  157, 
50   L.    Ed.    130. 

"The  meaning  of  §  5146  is  that  every 
director  must  own  in  his  own  right,  dur- 
ing h's  whole  term  of  service,  at  least 
ten  shares  of  the  stock;  and  that  if  he 
does  not  own  such  ten  shares,  he  cannot 
become  or  continue  a  director."  Finn  v. 
Brown,  142  U.  S.  56,  72,  35  L.  Ed.  936. 

"The  statute,  §  5130,  clause  seven,  places 
the  conduct  of  the  business  of  banking 
associations  w'th  its  board  of  directors 
or  its  duly  authorized  officers  or  agents. 
Section  5145  provides  that  the  affairs  of 
each  banking  association  shall  be  managed 
by  not  less  than  five  directors  to  be  chosen 
bv  the  shareholders."  United  States  v. 
Britton,  108  U.  S.  192,  193,  197,  27  L.  Ed. 
703.     See  post,  "Directors,"  IV,  B,  1,  e. 

54.  Residence  and  citizenship. — Section 
5146,  United  States  Rev.  Stat.,  provides 
that  everv  director  must  be  a  United 
States  citizen,  and  at  least  three-fourths 
of  the  directorate  must  be  residents,  during 
their  tenure  of  office,  of  the  state,  terri- 
tory or  district  where  bank  is,  and  must 
have  been  such  for  one  year  immediately 
prior  to  election.  One  of  the  evident  pur- 
poses of  this  enactment  is  to  confine  the 
management  of  each  bank  to  persons  who 
live  in  the  neighborhood,  and  who  may, 
for  that  reason,  be  supposed  to  know  the 
trustworthiness  of  those  who  are  to  be 
appointed  officers  of  the  bank,  and  the 
character  and  financial  ability  of  those 
who  may  seek  to  borrow  its  money.  First 
Nat.  Bsnk  r.  Hawkins,  174  U.  S.  364, 
368,    43    L.    Ed.    1007,    reaffirmed    in    Shaw 
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Resignation. — A  director  may  resign  during  the  year,  and  his  resignation 
may  be  oral :  and  it  takes  efifect  on  acceptance  by  the  president."'-^ 

2.  Cashier. — If  a  person  acts  notoriously  as  cashier  of  a  bank,  and  is  recog- 
nized by  the  directors,  or  by  the  corporation,  as  an  existing  cfficer,  a  regular  ap- 
pointment will  be  presumed ;  and  his  acts,  as  cashier,  will  bind  the  corporation, 
although  no  written  proof  is  or  can  be  adduced  of  his  appointment.^^  He  is 
the  executive  officer  of  the  bank  through  whom  its  financial  transactions  are  con- 
ducted, under  the  directors'  supervision.^^^ 

Qualification. — And  where  he  has  been  duly  appointed  and  permitted  to  act 
for  a  long  time,  the  regular  acceptance  and  approval  of  his  bond  is  not  essential 
to  his  legal  performance  of  his  duties,  and  consequent  liabilities. 5' 

3.  BoND.58_See  post,  "Civil  Liability,"  IV,  B,  2.  a. 

4.  Continuance  in  Office. — A  president  of  a  national  bank  continues  in 
office,  unless  he  resigns  or  dies,  although  the  bank  has  suspended  and  is  being 


V.  National,  etc.,  Bank,  199  U.  S.  603,  50 
L.    Ed.   :!2'^. 

Presumption  of  action  from  custom  or 
usage. — See  ante,  "Effect  of  Customs  for 
Transacting  Banking  Business,"  III,   B.  1. 

Directors  of  United  States  bank. — The 
corporation  of  the  United  States  Bank 
was  altogether  a  distinct  body  from  the 
directors,  possessing  all  the  general  pow- 
ers and  attributes  of  an  aggregate  corpo- 
ration, and  entitled  to  direct  and  superin- 
tend the  management  of  its  own  property, 
and  the  government  of  the  institution, 
and  to  enact  by-laws  for  this  purpose.  So 
far  as  the  act  delegates  authority  to  the 
directors,  the  latter  possessed  it,  and  might 
exercise  it.  not  as  constituting  the  corpo- 
ration itself,  but  as  its  express  statute 
agents,  to  act  in  the  ordinary  business  of 
the  institution.  The  directors  were  created 
a  board,  and  not  a  corporate  body.  United 
States  Bank  v.  Dandridge,  12  Wheat.  64, 
78,  6  L.   Ed.   552. 

Directors  of  the  Bank  of  Alabama. — The 
directors  of  the  Bank  of  Alabama,  though 
elected  by  the  legislature,  performed  their 
uuties  under  the  charter,  and,  like  all 
other  directors  of  banks,  derived  their 
powers  and  incurred  their  resnonsibilities 
from  the  law  under  which  they  acted. 
Darrington  r.  Bank.  13  How.  12,  16,  14  L. 
Ed.   30. 

55.  Resignation  may  be  oral. — Because 
§  5145  of  the  Revised  Statutes  provides 
that  directors  shall  hold  office  for  one 
year  and  until  their  successors  have  been 
elected  and  have  qualified,  this  does  not 
prohibit  resignations  during  the  year;  and 
while  the  banking  law  is  silent  as  to  the 
time  when  and  the  method  by  which  the 
office  of  director  may  be  resigned,  that 
leaves  it  as  at  common  law,  and  this  res- 
ignation was  effective.  Briggs  v.  Spauld- 
ing.   141   U.   S.   132,   154,  35   L.    Ed.   662. 

■'The  resignation  was  orally  tendered  to 
the  president,  and  manifestly  accepted  by 
him,  since  the  sale  of  the  stock  was  made  at 
the  same  time,  and  the  president  informed 
the  cashier  of  the  fact  a  few  days  after- 
wards. Putting  a  resignation  in  writing 
is   the   more   orderly  and  proper   mode  of 


procedure,  but  if  the  fact  exists,  and  is 
adequately  proven,  the  result  is  neces- 
sarily the  same,  as  applied  to  this  case." 
Briggs  f.  Spaulding,  141  U.  S.  132,  154,  35 
L.    Ed.    662. 

56.  Presumption  of  regular  appointment. 
— United  States  Bank  :■.  Dandridge,  12 
Wheat.   64.    70,  6   L.    Ed.   552. 

56a.  Cashier  as  executive  officer  of  bank. 
— Merchants'  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  650.  19  L.  Ed.  1008; 
Martin  v.  Webb,  100  U.  S.  7,  28  L.  Ed. 
49;  Case  v.  Citizens'  Bank.  100  U.  S.  446, 
454,  25  L.  Ed.  595;  U.  S.  Bank  v.  Dunn, 
6  Pet.  51,  8  L.  Ed.  316;  Minor  v.  Mechan- 
ics' Bank,  1  Pet.  46,  7  L.  Ed.  47;  Amer- 
ican Surety  Co.  v.  Pouley,  170  U.  S.  133, 
42  L.   Ed.  977. 

As  to  powers  and  duties,  generally,  see 
post,   "Cashier   or   Teller,"    IV,   B,   1,  d. 

57.  Qualification  by  acceptance  of  bond. 
— Where  the  cashier  of  a  bank  is  duly  ap- 
pointed, and  permitted  to  act  in  his  office, 
for  a  long  time,  under  the  sanction  of 
the  directors,  it  is  not  necessary  that  his 
official  bond  should  be  accepted  by  the 
board  of  directors  as  satisfactory,  ac- 
cording to  the  terms  of  the  charter,  in 
order  to  enable  him  to  enter  legally  on 
the  duties  of  his  office,  or  to  make  his 
sureties  responsible  for  the  nonperform- 
ance of  those  duties;  the  charter  and  the 
by-laws  are  to  be  considered,  in  this  re- 
spect, as  directory  to  the  board,  and  not 
as  conditions  precedent.  United  States 
Bank  v.  Dandridge,  12  Wheat.  64,  6  L.  Ed. 
552.  See,  also,  Jacksonville,  etc.  R.  v. 
Hooper,  160  U.  S.  514,  522,  40  L.  Ed.  515. 

"There  need  not  be  express  votes  of 
approval  and  satisfaction.  An  acceptance 
of  the  bond  by  the  directors  would,  neces- 
sarily, in  intendment  of  law,  include  the 
approval  of  it,  and  be  conclusive  of  it." 
United  States  Bank  v.  Dandridge,  12 
Wheat.   64.   88,   6   L.    Ed.   552. 

58.  Execution  of  bond  as  depositary. — 
See  ante.  "Special  Deposits  and  Deposi- 
taries," III.  B,  2.  c. 

Of  cashier. — See  ante,  "Cashier,"  IV, 
A,  2. 
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investigated  by  an  examiner,  until  a  receiver  takes  possession,  and  even  then  he 
may  be  continued  in  office  by  the  receiver. ^^ 

B.  Powers,  Duties  and  Liabilities — 1.  Powers  and  Duties — a.  In  Gen- 
eral—  (1)  To  Bind  BcDik. — The  officers  of  a  bank  are  held  out  to  the  public,  as 
having  authority  to  act  according  to  the  general  usage,  practice  and  course  of 
their  business,  and  their  acts  within  the  scope  of  such  usage,  practice  and  course 
of  business,  would,  in  general,  bind  the  bank,  in  favor  of  third  persons,  possessing 
no  other  knowledge.^"  /i^j^(\  whenever  a  banking  corporation  aggregate  is  acting 
within  the  scope  of  the  legitimate  purposes  of  its  institution,  all  parol  contracts 
made  by  its  authorized  agents,  are  express  promises  of  the  corporation ;  and  all 
duties  imposed  on  them  by  law,  and  all  benefits  conferred  at  their  request,  raise 
implied  promises,  for  the  enforcement  of  which,  an  action  lies.*^^  And  this  may 
be  done  with  or  without  the  use  of  the  corporate  seal.''^  . 

Directory  Provisions  of  Charter  and  By-Law^s. — Directory  provisions  of 
the  charter  and  by-laws,  addressed  to  the  officers  of  the  bank,  are  not  conditions 


59.  Continuance  in  office. — American 
Surety  Co.  v.  Pauly,  170  U.  S.  169,  171,  42 
L.  Ed.  987.  See  post,  "Of  Cashier  or 
Other  Officer  and  His  Sureties,"  IV,  B, 
2,  a,  (2). 

60.  Officer's  power  to  bind  bank. — 
Minor  v.  Mechanics'  Bank,  1  Pet.  46,  7  L. 
Ed.  47;  Case  v.  Citizens'  Bank,  100  U.  S. 
446,  455,  25  L.  Ed.  695;  United  States  v. 
City  Bank,  21  How.  356,  365,  16  L.  Ed.  130; 
Creswell  v.  Lanahan,  101  U.  S.  347,  25 
L.  Ed.  853;  United  States  Bank  v.  Dand- 
ridge,  12  Wheat.  64,  70,  6  L.  Ed.  552; 
United  States  v.  Robertson,  5  Pet.  641, 
665,  8  L.  Ed.  257,  per  Baldwin,  J.,  dis- 
senting. 

"Those  dealing  with  a  bank  in  good 
faith  have  a  right  to  presume  integrity 
on  the  part  of  its  officers,  when  acting 
within  the  apparent  sphere  of  their  duties, 
and  the  bank  is  bound  accordingly."  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank,  10 
Wall.  604,  650,  19  L-  Ed.  1008.  See  ante, 
"Right  and  Mode  of  Exercise,"  III,  A; 
"Certification  of  Checks,"  III,  B,  2,  b, 
(2).  (d);  "Illegality  of  Loan  as  Affecting 
Validity,"  III,  B,  4,  d;  post,  "Liability  of 
Bank  for  Acts  of  Officers  and  Agents," 
I\,  C. 

But  the  officers  of  the  bank  have  no 
authority,  as  agents  of  the  bank,  to  bind 
it,  by  assurances  which  would  release  the 
parties  to  a  note  from  their  obligations. 
Bank  of  Metropolis  v.  Jones,  8  Pet.  12,  8 
L.  Ed.  850,  affirming  United  States  Bank 
V.  Dunn,  6  Pet.  51,  8  L.  Ed.  316. 

Nor  can  the  cashier,  either  with  or  with- 
out the  express  or  implied  permission  of 
the  directors,  permit  overdrafts,  without 
being  derelict  in  duty.  Minor  v.  Mechan- 
ics''Bank,  l  Pet.  46,  69,  7  L.  Ed.  47.  See, 
also.  Potts  V.  Wallace,  146  U.  S.  689,  706, 
36  L.  Ed.  1135. 

Actuary's  authority. — The  Freedman's 
Savings  and  Trust  Company,  chartered 
by  an  act  of  congress  approved  March  3, 
1865  (13  Stat.  510),  being,  during  a  finan- 
cial crisis,  pressed  for  means,  its  agent, 
with  the  knowledge  and  consent  of  its 
trustees,   borrowed    of    A.    moneys    which 


were  applied  to  its  use.  A  note  therefor 
was  signed  by  the  actuary  of  the  institu- 
tion, who  subsequently  transferred  to  A., 
in  satisfaction  thereof,  certain  securities 
belonging  to  the  company.  That  officer 
was  held  out  to  the  public  as  competent 
to  make  such  an  exchange,  and  there  was 
no  departure  in  this  instance  from  the  es- 
tablished usages.  No  fraud  was  com- 
mitted, and  the  transaction  was  advan- 
tageous to  the  institution.  On  the  failure 
of  the  company,  the  commissioners  ap- 
pointed to  wind  up  its  affairs  filed  their 
bill,  praying  that  A.  be  decreed  to  deliver 
to  them  said  securities.  Held,  that  the 
commissioners  are  not  entitled  to  relief. 
Creswell  v.  Lanahan.  101  U.  S.  347,  25  L. 
Ed.  853,  citing  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank.  10  Wall.  604,  19  L.  Ed. 
1008. 

61.  Agents'  express  or  implied  con- 
tracts.— Bank  z'.  Patterson,  7  Cranch  299, 
3    L.    Ed.   351. 

In  United  States  Bank  v.  Hatch,  6  Pet. 
250,  8  L.  Ed.  387,  it  was  held  that  an 
agreement  made  by  the  agent  and  the  at- 
torney of  a  bank  to  continue  a  cause  for 
a  term  without  the  judgment  that  would 
otherwise  have  been  entered,  was  binding 
on  the  bank. 

62.  Corporate  seal. — Banks  and  other 
commercial  corporations  may  bind  them- 
selves by  the  acts  of  their  authorized  of- 
ficers and  agents,  without  the  corporate 
seal.  Fleckner  v.  United  States  Bank,  8 
Wheat.  338,  5  L.  Ed.  631;  Chesapeake, 
etc..  Canal  Co.  v.  Knapp.  9  Pet.  541,  9  L. 
Ed.  222;  Commercial,  etc.,  Ins.  Co.  v. 
Union  Mut.  Ins.  Co.,  19  How.  318,  319, 
15  L.  Ed.  636;  Bank  of  Metropolis  v. 
Guttschlick.    14  Pet.   19,   10   L.   Ed.    335. 

"In  respect  to  banks,  from  the  very 
nature  of  their  operations  in  discounting 
notes,  in  receiving  deposits,  in  paying 
checks,  and  other  ordinary  and  daily  con- 
tracts, it  would  be  impracticable  to  affi.x 
the  corporate  seal  as  a  confirmation  of 
each  individual  act."  Fleckner  v.  United 
States  Bank,  8  Wheat.  338,  357,  5  L.  Ed. 
335. 
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precedent  to  the  validity  and  binding  force  of  their  acts,  and  cannot  be  taken 
advantage  of  by  third  persons.*'-^ 

Estoppel  of  Bank. — Where  a  party  deals  with  a  banking  corporation  in  good 
taith — the  transaction  is  not  ultra  vires — and  he  is  unawr.re  of  any  defect  of  au- 
thority or  other  irregularity  on  the  part  of  those  acting  for  the  corporation,  and 
there  is  nothing  to  excite  suspicion  of  such  defect  or  irregularity,  the  corporation 
is  bound  by  the  contract,  although  such  defect  or  irregularity  in  fact  exists.  If 
the  contract  can  be  valid  under  any  circumstances,  an  innocent  party  in  such  a 
case  has  a  right  to  presume  their  existence,  and  the  corporation  is  estopped  to 
deny  them.^^ 

(2)  Reports  and  Responsibility  to  Comptroller. — See  ante.  "Federal  Control." 
II,  B,  1,  a;  post,  "In  General,"  iV.  B,  2.  a._  d),  (a). 

b.  President  and  Vice  President. — President. — The  only  duties  imposed  on 
the  president  by  the  National  Banking  Act  were,  to  certify  payments  on  the  cap- 
ital stock  of  the  association,  §  5140;  to  cause  to  be  kept  in  the  office  where  the 
business  of  the  association  was  transacted  a  list  of  the  shareholders,  §  5210;  and 
to  verify  by  his  oath  the  general  reports  made  by  the  association  to  the  comptroller 
of  the  currency,  §  5211,  and  the  reports  of  dividends  declared,  §  2212.  It  not 
being  averred  that  the  president  was  the  duly  authorized  officer  or  agent  of  the 
association,  whose  duty  it  was  to  look  after  the  accounts  of  depositors,  to  apply 
the  sums  standing  to  their,  credit  to  the  payment  of  their  obligations  to  the  asso- 
ciation, or  to  prevent  the  withdrawal  or  transfer  of  their  deposits  while  they  con- 
tinued indebted  to  the  association,  or  that  he  was  even  charged  with  a  general 
superintendence  of  the  affairs  of  the  association,  until  it  is  shown  that  some  offi- 


63.  Directory  provisions  of  charter  and 
by-laws. — United  States  Bank  v.  Dand- 
ridge,  12  Wheat.  64,  81,  6  L.  Ed.  552.  S^e 
Jacksonville,  etc.,  R.  v.  Hooper,  160  U.  S. 
514.    522,   40    L.    Ed.    515. 

"That  some  of  the  provisions  of  the 
charter  and  by-laws  may  well  be  deemed 
directory  to  the  officers,  and  not  condi- 
tions without  which  their  acts  would  be 
utterly  void,  will  scarcely  be  disputed. 
What  are  to  be  deemed  such  provisions, 
must  depend  upon  the  sound  constrUv> 
tion  of  the  nature  and  object  of  each  reg- 
ulation, and  on  public  convenience,  and 
apparent  legislative  intention.  If  a  regu- 
lation be  merely  directory,  then  any  devia- 
tion from  it,  though  it  may  subject  the 
officers  to  responsibility  both  to  the  gov- 
ernment and  the  stockholders,  cannot  be 
taken  advantage  of  by  third  persons. 
United  States  i'.  Kirkpatrick,  9  Wheat. 
720.  6  L.  Ed.  199;  United  States  v.  Van- 
zandt,  11  Wheat.  184.  6  L.  Ed.  448."' 
United  States  Bank  v.  Dandridge,  12 
Wheat.  r,4,  81,  6  L.  Ed.  552. 

64.  Estoppel  of  bank  to. deny  liability. — 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  604,  644,  19  L.  Ed.  1008;  Creswell 
V.  Lanahan,  101  U.  S.  347,  350,  25  L.  Ed. 
853. 

Where  all  the  parties  engaged  in  the 
transaction  and  the  privies  were  agents 
of  the  bank,  if  there  were  any  defect  of 
authority  on  their  part,  the  retention  and 
enjoyment  of  the  proceeds  of  the  trans- 
action by  their  principal  constituted  an 
acquiescence  as  effectual  as  would  have 
been  the  most  formal  authoriration  in 
advance,    or    tlie    most    formal    ratification 


afterwards.     People's  Bank  v.  Mfgrs.  Nat. 
Bank.  101  U.  S.  181,  183,  25  L.  Ed.  907. 

Where  one  bank  contracted  and  parted 
with  its  money  on  the  faith  of  the  repre- 
sentations of  another  bank  by  its  president 
that  there  was  to  its  credit,  in  a  third 
bank,  a  specific  sum,  and  the  fund  which 
came  into  the  hands  of  its  voluntary 
assignee  is  the  fund  as  to  which  the 
representations  were  made,  the  second 
bank  and  its  assignee  are  in  equity  es- 
topped from  asserting,  to  the  prejudice 
of  the  first  bank,  that  the  character  and 
condition  of  the  fund  was  otherwise  than 
it  was  represented  to  be.  Fourth  Street 
Nat.  Bank  v.  Yardley,  165  U.  S.  634,  653, 
41  L.  Ed.  855. 

Where  ratification  by  bank  is  claimed, 
it  must  be  by  some  party  that  had  power 
to  do  the  act  in  the  first  place,  and  must 
have  been  made  with  knowledge  of  the 
material  facts.  Western  Nat.  Bank  t>. 
Armstrong,  152  U.  S.  346.  352,  38  L.  Ed. 
470.  See  post,  "President  and  Vice  Pres- 
ident," IV,  B,  1,  b. 

And  where  the  transaction,  like  all 
others,  was  made  known  to  the  trustees 
(of  a  savings  and  trust  company),  indi- 
vidually, and  they  never  objected,  thi.s 
intelligent  acquiescence  was  a  binding  rat- 
ification. Creswell  z'.  Lanahan.  101  U.  S. 
347.   352,   25    L.    Ed.    853. 

"Waiver  of  lien. — See  post,  "Bank's 
Lien,"  V,  G.  2. 

Representations    of  officer  in   procuring 
bond    to    bank. — See    post.    "False    Repre- 
sentatiims  in  Procuring  Bond,"  IV,  B,  2,  a, 
(2),    (b). 
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cer  or  agent  of  the  bank  was  duly  authorized  to  take  charge  of  this  branch  of  the 
business  of  the  association,  the  presumption  is  that  it  was  the  duty  of  the  board 
of  directors. '''5  But  there  are  many  acts  which  the  president  of  a  bank  may  do 
without  express  authority  of  the  board  of  directors,  either  because  the  usage  of 
that  bank  impHedly  authorized  them,  or  because  such  accS  were  fairly  within  the 
ori'inary  routine  of  his  business  as  president.*^" 

Vice  President. — It  is  to  be  presumed  the  vice  president  had  rightfully  the 
power  he  assumed  to  exercise,  and  the  bank  is  estopped  to  deny  it.  Where  one 
of  two  innocent  parties  must  sufifer  by  the  wrongful  act  of  a  third,  he  who  gave 
the  power  to  do  the  wrong  must  bear  the  burden  of  the  consequences.^' 

c.  President  and  Cashier. — Release  of  Indorser. — An  agreement  by  the  pres- 
ident and  cashier  of  the  Rank  of  the  United  States,  that  the  indorser  of  a  prom- 
issory note  shall  not  be  liable  on  his  indorsement,  does  not  bind  the  bank ;  it  is 
not  the  duty  of  the  cashier  and  president  to  make  such  contracts ;  nor  have  they 
the  power  to  bind  the  bank,  except  in  the  discharge  of  their  ordinary  duties."'^ 

d.  Cashier  or  Teller — (1)  Scope  of  Duty  and  Authority. — The  powers  of  the 
cashier  of  a  bank  are  such  as  are  incident  to,  and  implied  in,  his  official  character, 
as  generally  understood,  as  cash  keeper,  cash  receiver,  or  payer,  as  negotiator  and 
correspondent  for  the  corporation,  or  as  agent  for  various  acts  that  are  necessary 
and  appropriate  to  the  functions  of  such  an  officer,  and  inseparable  from  the  oper- 
ations of  the  bank ;  or  those  powers  and  duties  may  be  created  by  a  general  or 
special  authority  declared  in  the  charter  or  in  the  by-laws  of  the  corporation.*^^ 


€5.    Extent    of    president's    powers    and 

duties.— United  States  v.  Britton,  JOS  U. 
S.    192.    193.   27   L.    Ed.    703. 

Representation  of  bank  in  bonding  of- 
ficer.— See  post,  "Of  Cashier  or  Otlier 
Officer  and  His  Sureties."  IV,  B,  2,  a,   (2). 

But  where  the  board  had  allowed  the 
president  to  conduct  almost  the  entire 
business  of  the  bank  for  fourteen  years, 
although  there  was  no  formal  resolution 
authorizing  it,  it  must  be  held  that  he  was 
duly  authorized  so  to  act.  Briggs  v. 
Spaulding,  141  U.  S.  132,  146.  35  L.  Ed. 
662. 

Power  to  draw  checks  for  bank. — 
'"There  can  be  no  doubt  that  the  presi- 
dent of  a  national  bank,  virtute  officii,  has 
not  necessarily  the  power  to  draw  checks 
against  the  account  kept  with  another 
bank  by  the  bank  of  which  he  is  president. 
Indeed,  the  statutes  expressly  provide  that 
the  powers  of  the  president  of  a  national 
bank  may  be  defined  by  the  board  of  di- 
rectors. Rev.  3tat.,  §  ,5136.  True  it  is. 
that  by  a  course  of  dealing  with  a  partic- 
ular person,  the  power  of  an  officer  to 
perform  a  particular  act  may  be  implied 
wlien  sucli  power  is  not  inconsistent  with 
law.  Merchants'  Nat.  Bank  t'.  State  Nat. 
Bank,  10  Wall.  604,  19  L.  Ed.  1008."  Putnam 
V.  United  States,  162  U.  S.  687.  713,  40  I^. 
Ed.   1118. 

66.  Implied  authority. — American  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  156,  42  L.  Ed. 
977. 

67.  Vice  president's  powers. — People's 
Bank  v.  Mfgrs.  Nat.  Bank.  TOl  U.  S.  181. 
183,  25  L.   Ed.  907. 

"The  doctrine  of  ultra  vires  has  no  ap- 
plication in  cases  like  this.  Merchants' 
Nat.  bank  v.  Sfate  Nat.  Bank.  10  Wall 
604,    19    L.    Ed.    1008."      People's    Bank   v. 


Mfgrs.    Nat.    Bank,    101    U.    S.    181,    183,   25 
L.    Ed.    907. 

If  it  be  conceded  that  it  was  within  the 
power  of  the  board  of  directors  of  a  na- 
tional bank  to  borrow  $200,000  on  time, 
it  is  yet  obvious  that  the  vice  president, 
however  general  his  powers,  could  not 
exercise  such  a  power  unless  specially  au- 
thorized so  to  do.  and  it  is  equally  obvious 
that  persons  dealing  with  the  bank  are 
presumed  to  know  the  extent  of  the  gen- 
eral powers  of  the  officers.  Western  Nat. 
Bank  v.  Armstrong.  152  U.  S.  346,  351, 
352,    38    L.    Ed.    470. 

68.  Cannot  release  indorser  from  Habil- 
ity. — United  States  Bank  z'.  Dunn  6  Pet 
51,  8L.  Ed.  316.  See,  also.  United  States  v. 
City  Bank.  21  How.  356,  364.  16  L  Ed 
130;  and  Potts  v.  Wallace.  146  U.  S  689, 
706,    36   L.    Ed.    1135.    1141. 

Power  to  indorse  for  bank.— See  ante, 
"Power  of   Bank  to   Borrow."   Ill,  B,  4,   b. 

69.  Duties      and     apparent      powers. 

United  States  v.  City  Bank.  19  How  385 
388,  15  L.  Ed.  662;  Fleckner  v.  United 
States  Bank,  8  Wheat.  338.  356.  5  L  Ed 
631;  West  St.  Louis  Savings  Bank  v. 
Shawnee,  etc.,  Bank,  95  U.  S.  557,  559  24 
L.    Ed.    490. 

"Banking  corporations  necessarily  act 
by  some  agent,  and  it  is  a  matter  of  com- 
mon knowledge  that  such  institutions 
usually  have  an  officer  known  as  their 
cashier.  In  general  he  is  the  officer  who 
superintends  the  books  and  transactions 
of  the  bank  under  the  orders  of  the  di- 
rectors. His  acts  within  the  sphere  of  his 
duty  arc  in  behalf  of  the  bank,  and  to 
that  extent  he  is  the  agent  of  the  corpo- 
ration." Baldwin  v.  Bank  of  Newbury  I 
Wall.   234,   240.   17   L.    Ed.   534.     See,  also. 
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Cashiers  of  a  bank  are  held  out  to  the  pubHc  as  having  authority  to  act  according 
to  the  general  usage,  practice,  and  course  of  business  conducted  by  such  institu- 
tions ;  and  their  acts,  within  the  scope  of  such  usage,  practice,  and  course  of  busi- 
ness, will  in  general  bind  the  bank  in  favor  of  third  persons  possessing  no  other 
loiowledge  i"^^'  and  the  same  is  true  of  the  teller," ^  the  duties  of  which  office  are 
not  incompatible  with  those  of  the  cashier,  and  may  be  discharged  by  the  same 
person.  "- 

Parol  and  Implied  Authority. — But  it  is  clear  that  a  banking  corporation  may 
be  represented  by  its  cashier — at  least  where  its  charter  does  not  otherwise  pro- 


Merchants'  Nat.  Bank  v.  State  Xat.  Bank, 
10   Wall.    604.  674,  19   L.   Ed.   1008. 

"It  would  seem  inconsistent  with  these 
considerations  to  determine  upon  an  iso- 
lated fact  or  act  of  the  cashier,  not  abso- 
lutely irreconcilable  with  the  customary 
functions  of  such  an  officer,  as  being  de- 
cisive of  his  capacities  and  duties;  and 
this,  irrespective  of  reference  or  inquiry 
as  to  the  powers  with  which  he  might 
have  been  clothed,  but,  on  the  contrary, 
by  cutting  off  all  proofs  as  to  the  ex- 
istence of  any  such  powers,  when  by  the 
introduction  of  those  proofs  the  compe- 
tency of  such  powers,  or  the  recognition 
of  them  by  the  bank,  might  perhaps  have 
been  shown."  United  States  v.  City  Bank, 
19    How.    385.   388,    15    L.    Ed.    662. 

"Official  acts  may  be  performed  by  a 
cashier  which  constitute  the  ordinary  and 
customarj^  functions  of  such  an  officer, 
and  persons  dealing  with  the  bank  are 
warranted  in  believing  that  the  cashier  is 
duly  authorized  to  perform  any  customary 
duty  falling  within  the  scope  of  that  cate- 
gory, and  may  to  that  extent  hold  the 
bank  responsible,  as  if  he  was  so  author- 
ized, however  the  fact  may  be,  save  only 
in  cases  where  his  want  of  authority  is 
affirmatively  proved,  and  actual  knowledge 
of  that  fact  is  brought  home  to  the  third 
party."  Case  r.  Citizens'  Bank,  100  U.  S. 
446,  454,  25  L.  Ed.  695. 

Where  the  whole  business  of  the  bank 
is  confined  entirely  to  the  directors,  of 
course  with  them  it  would  rest  to  fix 
the  duties  of  the  cashier  or  other  officers. 
If  whether  they  have  in  fact  made  any 
regulations  on  this  subject,  does  not  ap- 
pear, the  acts  of  the  cashier,  done  in  the 
ordinary  course  of  the  business  actually 
confided  to  such  an  officer,  may  well  be 
deemed  prima  facie  evidence  that  they 
fell  within  the  scope  of  his  duty.  Fleck- 
ner  v.  United  States  Bank,  8  Wheat.  338, 
356,  5  L.  Ed.  631;  United  States  z\  City 
Bank.  21   How.  356.  364,  16  L.    Ed.   130. 

70.  Ostensible  authority  the  test. — 
Case  r.  Citizens'  Bank.  100  U.  S.  446, 
454,  25  L.  Ed.  695;  Minor  v.  Jvlechanics' 
Bank,  1  Pet.  46,  7  L.  Ed.  47;  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  10  Wall. 
604,  672,  19  L.  Ed.  1008.  per  Clifford.  J., 
dissenting.  See  ante,  "Certification  of 
Chccks."^III,  B.  2.  b,  (2).  (d);  "Cashier.' 
IV,  A,  2. 

"Neither  the  public  at  large  nor  third 
persons  usually  have  any  other  knowledge 
of  the  powers   of  a   cashier   than  what  is 


derived  from  such  usage,  practice,  and 
course  of  business;  and  it  would  be  the 
height  of  injustice  to  hold  that  the  bank, 
as  the  principal  to  the  cashier,  may  set 
up  their  secret  and  private  instructions  to 
the  officer,  limiting  his  authority  in  re- 
spect to  a  particular  case,  and  thus  to  de- 
feat his  acts  and  transactions  as  such 
agent,  when  the  party  dealing  with  him 
had  not  and  could  not  have  any  notice 
of  the  secret  instructions.  Story,  Agency 
(6th.  Ed.),  §  127."  Case  z:  Citizens'  Bank, 
100   U.  S.   446,  454,  25   L.   Ed.   695. 

"Such  an  officer  is  virtute  officii  intrusted 
with  the  notes,  securities,  and  other  funds 
of  the  bank,  and  is  held  out  to  the  world 
by  the  bank  as  its  general  agent  for  the 
transaction  of  its  affairs,  within  the  scope 
of  authority,  evidenced  by  such  usage, 
practice,  and  course  of  business."  Case  w. 
Citizens'  Bank,  100  U.  S.  446,  454,  25  L. 
Ed.  695.  See.  also,  Fleckner  r.  United 
■States  Bank,  8  Wheat.  338,  360,  5  L.  Ed. 
631;  First  Nat.  Bank  v.  Stewart,  114  U. 
S.   224-.   229,    29   L.    Ed.   101. 

71.  Teller.— The  bank  selects  its  teller 
and  places  him  in  a  position  of  great 
responsibility.  Persons  having  no  voice 
in  his  selection  are  obliged  to  deal  with 
the  bank  through  him.  If,  therefore, 
while  acting  in  the  business  of  the  bank 
and  within  the  scope  of  his  employment, 
so  far  as  is  known  or  can  be  seen  by  the 
party  dealing  with  him,  he  is  guilty  of  mis- 
representation, the  bank  ought  to  be  re- 
sponsible. ^Merchants'  Xat.  Bank  v.  State 
Nat.  Bank,  10  Wall.  604,  645.  19  L.  Ed. 
1008. 

72.  Compatibility  of  duties  of  cashier 
and  teller. — "There  is  nothing  in  the  na- 
ture of  the  duties  of  teller,  incompat- 
ible with  those  of  cashier;  on  the  contrary, 
as  is  well  known,  cashiers  often  perform 
the  functions  of  both.  The  circumstance 
that  the  office  of  teller,  and  distinct  ac- 
counts and  books,  were  still  kept  up.  does 
not  varj'  the  legal  result.  It  was  a  mat- 
ter of  mere  convenience  and  regularity, 
for  the  government  of  the  bank,  in  its  own 
business:  and  probably,  had  no  higher  or 
other  origin,  than  to  preserve  the  same 
forms  and  series  of  accounts,  which  the 
bank  had  adopted  at  its  first  institution. 
The  office  of  teller  had  a  nominal,  but  not 
a  real,  existence;  and  from  the  time  of 
the  union  of  the  duties  in  the  cashier,  as 
such,  there  was  a  legal  ^tinguishment  of 
the  separate  official  character."  Minor  v. 
Mechanics'  Bank,  1  Pet.  46,  72,  7  L.  Ed.  47. 
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vide — in  transactions  outside  of  his  ordinary  duties,  without  his  authority  to  do  so 
being  in  writing,  or  appearing  upon  the  record  of  the  proceedings  of  the  di- 
rectorsJ'' 

Cashier  the  Executive  Officer,  Teller  a  Subordinate. — The  cashier  is  the 
executive  officer,  through  whom  the  whole  financial  operations  of  the  bank  are 
conducted.  He  receives  and  pays  out  its  moneys,  collects  and  pays  its  debts,  and 
receives  and  transfers  its  commercial  securities.  Tellers  and  other  subordinate 
officers  may  be  appointed,  but  they  are  under  his  direction,  and  are,  as  it  were, 
the  arms  by  which  designated  portions  of  his  various  functions  are  discharged."* 

Control  of  Securities. — He  has  charge  of  the  securities  of  the  bank,  with 
authority  to  receive  offers  for  their  purchase  and  give  information  relative 
thereto.'^^ 


73.  Parol  and  implied  authority. — "His 
authority  may  be  by  parol  and  collected 
from  circumstances.  It  may  be  inferred 
from  the  general  manner  in  which,  for  a 
period  sufficiently  long  to  establish  a  set- 
tled course  of  business,  he  has  been  al- 
lowed, without  interference,  to  conduct 
the  affairs  of  the  bank.  It  may  be  implied 
from  the  conduct  or  acquiescence  of  the 
corporation,  as  represented  by  the  board 
of  directors."  Martin  v.  Webb.  110  U.  S. 
7.  14,  28  L.   Ed.   49. 

"When,  during  a  series  of  years  or  in 
numerous  business  transactions,  he  has 
been  permitted,  without  objection  and  in 
his  official  capacity,  to  pursue  a  particular 
course  of  conduct,  it  may  be  presumed, 
as  between  the  bank  and  those  who  in 
good  faith  deal  with  it  upon  the  basis  of 
his  authority  to  represent  the  corpora- 
tion, that  he  has  acted  in  conformity  with 
instructions  received  from  those  who  have 
the  right  to  control  its  operations."  Mar- 
tin V.  Webb,  110  U.  S.  7.  15,  28  L.  Ed.  49. 

Evidence  of  powers  habitually  exercised 
by  a  cashier  of  a  bank  with  its  knowledge 
and  acquiescence,  defines  and  establishes, 
as  to  the  public,  those  powers,  provided 
that  they  be  such  as  the  directors  of  the 
bank  may,  without  violation  of  its  char- 
ter, confer  on  such  cashier.  Merchants' 
Nat.  Rank  v.  State  Nat.  Bank,  10  Wall. 
604,  19  L.   Ed.   1008. 

Where  the  authority  of  the  agent  (cash- 
ier) of  a  bank,  is  left  to  be  inferred  by 
the  public  from  powers  usually  exercised 
by  the  agent,  it  is  enough  if  the  transac- 
tion in  question  involves  precisely  the 
same  general  powers,  though  applied  to  a 
new  subject  matter.  Merchants'  Nat. 
Bank  v.  State  Nat.  Bank,  10  Wall.  604, 
19    L.    Ed.    1008. 

Thus,  if  in  the  case  of  a  bank  having 
power  by  its  charter  to  buy  and  sell  ex- 
change, coin  and  bullion,  its  cashier  have 
habitually,  with  the  knowledge  of  tlic  bank, 
dealt  with  the  public  as  authorized  to  buy 
and  sell  exchange,  then  the  power  to  buy 
and  sell  coin  also  (the  right  to  do  both 
being  conferred  by  the  same  clause  of 
the  charter),  may  be  inferred  by  a  jury. 
Merchants'  Nat.  Rank  v.  State  Nat.  Bank, 
10  Wall.   604,   19   L.   Ed.    1008. 

Duties  fixed  by  directors. — See  post, 
"Directors,"  IV,  B,   1,   e. 


74.  Cashier  as  executive  and  teller  his 
subordinate. — Merchants'  Nat.  Bank  t'. 
State  Nat.  Bank,  10  Wall.  604.  650,  19  L. 
Ed.  1008;  West  St.  Louis  Sav.  Bank 
V.  Shawnee,  etc.,  Bank,  95  U.  S.  557,  559. 
24  L.  Ed.  490;  United  States  v.  City 
Bank,  21  How.  356.  364,  16  L.  Ed.  130; 
Fleckner  v.  United  States  Bank,  8  Wheat. 
338,  360.  5  L.  Ed.  631;  Martin  v.  Webb, 
110  U.  S.  7.  14,  28  L.   Ed.  49. 

The  court  in  United  States  Bank  v^ 
Dunn,  6  Pet.  51,  54.  8  L.  Ed.  316,  defines 
the  cashier  of  the  bank  to  be  an  execu- 
tive officer,  by  whom  its  debts  are  received 
and  paid,  and  its  securities  taken  and 
transferred,  and  that  his  acts,  to  be  bind- 
ing upon  a  bank,  must  be  done  within  the 
ordinary  course  of  his  duties.  His  or- 
dinary duties  are  to  keep  all  the  funds  of 
the  bank,  its  notes,  bills,  and  other  choses 
in  action,  to  be  used  from  time  to  time 
for  the  ordinary  and  extraordinary  exi- 
gencies of  the  bank.  He  usually  receives 
directly,  or  through  the  subordinate  of- 
ficers of  the  bank,  all  moneys  and  notes  of 
the  bank,  delivers  up  all  discounted  notes 
and  other  securities  when  they  have  been 
paid,  draws  checks  to  withdraw  the  funds 
of  the  bank  where  they  have  been  depos- 
ited, and,  as  the  executive  officer  of  the 
bank,  transacts  most  of  its  business. 
United  States  v.  City  Bank.  21  How.  356. 
364,  16  L.  Ed.  130;  Fleckner  v.  United 
States  Bank.  8  Wheat.  338,  360.  5  L.  Ed. 
631. 

75.  Control  of  securities. — A  bank  cash- 
ier has  charge  of  all  the  money,  securities 
and  valuable  papers  of  the  bank.  It  is 
his  duty  to  surrender  securities  pledged 
for  the  loans  of  the  bank  upon  payment 
of  the  loans.  Fleckner  v.  United  States 
Bank,  8  Wheat.  338.  360,  5  L.  Ed.  631. 
And,  although  he  might  not  be  authorized 
to  dispose  of  the  securities  of  the  bank 
without  the  order  of  the  directors,  yet  it 
is  within  the  scope  of  his  general  author- 
ity as  cashier  to  receive  offers  for  their 
jnirchase.  and  to  state  whether  or  not  the 
bank  owned  securities  which  a  customer 
wants  to  buy.  This  naturally  fell  within 
his  duty  as  the  executive  officer  of  the 
bank  and  the  custodian  of  its  assets.  First 
Nat.  Bank  v.  Stewart.  114  U.  S.  224,  229. 
29  L.  Ed.  101. 

His  statement  to  a  person  who  was   in 


90 


BAXKS  AXD  BAXKIXG. 


Effect  of  Exceeding  Authority. — For  an  act  neither  within  the  scope  of  the 
powers  of  tiie  cashier,  nor  authorized  by  the  directors,  the  bank  is  not  Hable,  or 
bound  thereby,"^  unless  the  bank  receives  and  accepts  the  benefit  thereof,  in  which 
ease  it  may  be  Hable."" 

Question  for  Jury. — And  the  existence  of  such  authority  may  be  a  question 
for  the  jury.''=' 

(2)   Application  of  Rule. — The  cashier  may  bind  the  bank  by  drawing  a  check 


treaty  to  purchase,  that  the  bank  was  not 
the  owner  of  a  certain  security  in  his 
manual  possession  as  cashier,  is  clearly 
within  the  line  of  his  duty,  and  therefore, 
binding  on  the  bank.  First  Nat.  Bank 
V.  Stewart,  114  U.  S.  224,  229,  29  L.  Ed. 
101. 

76.  Effect  of  exceeding  authority.— 
United  States  v.  City  Bank,  21  How.  35<3, 
16  L.    Ed.   130. 

Where  the  cashier  of  a  bank  wrote  to 
the  secretary  of  the  treasury,  saying  that 
the  bearer  of  the  letter  was  authorized  to 
contract  for  the  transfer  of  money  from 
New  York  to  New  Orleans,  and  such  a 
transaction  was  not  within  the  scope  of 
the  powers  of  the  cashier,  nor  authorized 
by  the  directors,  the  bank  was  not  bound 
to  reimburse  the  money  which  the  secre- 
tary of  the  treasury  advanced.  United 
States  V.  City  Bank,  21  How.  356,  16  L. 
Ed.    130. 

If  the  letter  was  the  cashier's  own  act, 
and  had  been  given  without  the  knowl- 
edge or  authority  of  the  board  of  direct- 
ors, or  any  of  them  individually,  except 
the  bearer,  who  was  also  a  director,  and 
if  the  agency  was  not  constituted  by  or 
known  to  the  board  of  directors,  or  the 
directors  individually,  or  any  of  them  ex- 
cept him.  but  was  "the  act  of  the  cashier 
alone;  and  if  the  cashier  had  no  power  as 
cashier,  except  such  as  belonged  to  the 
office  of  cashier  generally,  or  such  as  are 
given  by  the  charter  or  by  the  by-law  or 
other  law  or  usage  of  the  said  bank,  then 
the  bank  was  not  concluded  by  that  let- 
ter, and  is  not  bound  by  the  contract  made 
by  the  bearer,  without  some  subsequent 
ratification  of  the  same,  though  the  secre- 
tary had,  in  contracting  with  him,  relied 
upon  it  as  the  act  of  the  bank.  United 
States  V.  City  Bank,  21  How.  336,  363.  J 6 
L.   Ed.    130. 

In  a  transaction  between  the  cashiers 
of  two  banks,  upon  which  one  bank  was 
seeking  to  hold  the  other  bank  liable, 
where  the  circumstances  show  that  the 
cashier  of  the  plaintiff  bank  must  have 
known  that  the  other  acted  without  the 
knowledge  of  the  directors,  and  if  the 
cashier  of  the  defendant  bank  had  no  au- 
thoritv,  and  the  cashier  of  the  plaintiff 
bank  knew  it,  it  is  clear  to  a  demonstra- 
tion that  the  defendant  bnnk  is  not  liable 
^dissenting  opinion).  IVIerchants'  Nat. 
Bank  v.  State  Nat.  Bank,  10  Wall.  604, 
G^?.  19  L.   Ed.   1008. 

Where  a  cashier  knew  that  he  himself 
had  no  authority  to  do  such  an  act  as 
cashier;  that  the  law  of  the  state  forbade 


it;  that  no  cashier  of  a  national  bank  in 
that  city  had  ever  exercised  any  such  au- 
thority and  that  the  means  of  ascertaining 
whether  the  cashier  of  the  defendant  bank 
had  such  authority  were  at  hand,  the  rule, 
under  such  circumstances,  is  well  settled 
that  the  party  inust  inquire  before  assum- 
ing to  act  or  take  the  risk  that  the  nec- 
essary authority  exists  (dissenting  opin- 
ion). ]\Ierchants'  Nat.  Bank  v.  State  Nat. 
Bank.    10    Wall.    604,   671,    19    L.    Ed.    1008. 

77.  Acceptance  of  benefit. — If  a  cashier, 
without  authority  to  buy  coin  in  behalf 
of  his  bank,  do  so  buy  it,  and  it  goes  into 
the  funds  of  the  bank,  the  bank  is  liable 
upon  the  principle  of  quantum  valebat 
]Merchants'  Nat.  Bank  v.  State  Nat.  Bank-. 
10  Wall.  604,  19  L.  Ed.  1008. 

78.  Question  for  jury. — Upon  the  sub 
ject  of  the  authority  of  the  cashier  of  a 
bank  to  make  a  purchase  of  gold,  if  the 
certificates  and  the  gold  actually  went 
into  the  said  bank,  as  was  admitted  by  its 
cashier  to  the  president  of  the  plaintiff 
bank,  then  the  former  bank  was  liabl? 
for  money  had  and  received,  whatever 
may  have  been  the  defect  in  the  authority 
of  the  cashier  to  make  the  purchase,  and 
this  question  should  have  been  submitted 
to  the  jury.  Merchants'  Nat.  Bank  Z' 
State  Nat.  Bank,  10  Wall.  604,  644,  19  L 
Ed.  1008. 

It  should  have  been  left  to  the  jury  to 
determine  whether,  from  the  evidence  as 
to  the  powers  exercised  by  the  cashier, 
with  the  knowledge  and  acquiescence  <"f 
the  directors,  and  the  usage  of  other  banks 
in  the  same  city,  it  might  not  be  fairlj'^ 
inferred  that  the  cashier  had  authority  to 
bind  the  defendant  by  the  contract  which 
he  made  with  the  plaintiflf  bank.  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank,  10 
Wall.    604.    644.    19    L.    Ed.    lOOS. 

"All  the  evidence  relevant  to  the  acts 
and  authority  of  the  cashier,  either  in- 
herent and  e.xercised  strictly  virtute  officii, 
or  as  an  agent,  .general  or  special,  of  the 
bank,  under  either  the  authority  of  its 
charter  or  by  its  by-laws,  and  proof,  if  any, 
of  the  ratification  or  rejection  by  the  bank 
of  this  or  of  similar  acts  of  the  cashier, 
should  have  been  fully  brought  out,  to 
be  passed  upon  by  the  jury  under  instruc- 
tions from  the  court,  or  in  the  mode  of  a 
certificate  of  division,  in  the  event  of  a 
disagreement  between  the  judges."  United 
Stat'-s  7'.  City  Bank,  19  How.  385.  388,  15 
L.    Ed.    662. 

Keeping  record  of  directors'  meetings. 
—See  post,  "Directors,"  IV,  B,  1,  e. 
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in  its  name  under  circumstances  consistent  with  its  being  an  official  act,"^  but  not 
to   pay   his   individual    debt  ;^'^    or   by    indorsing   a    note   payable    directly   to   his 


79.     Drawing    check   in    bank's    name. — 

Mechanics'  Bank  v.  Bank  of  Columbia,  5 
Wheat.  326.  5  L-  Ed.  100;  Flcckner  v. 
United  States  Bank.  8  Wheat.  338,  360, 
5  L.  Ed.  631;  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  604,  676,  19 
L.    Ed.    1008. 

Where  a  check  was   drawn  by  a  person 
who   was    the    cashier   of    an    incorporated 
bank,   and  it   appeared   doubtful,   upon   the 
face  of  the  instrument,  whether  it  was  an 
official    or    a    private    act,    parol    evidence 
was  admitted,  to   show  that  it   was  an  of- 
ficial   act.      Mechanics'    Bank   v.    Bank    of 
Columbia.  5  Wheat.  326,  5  L.  Ed.  100.  ap- 
proved in   Metcalf  v.  Williams,  104  U.   S. 
93,   97,   26   L.   Ed.   665,  where  it   was   said: 
"The  remarks   of   Mr.  Justice  Johnson,   in 
delivering    the    opinion    of    this    court,    in 
the   case   of   Mechanics'   Bank   v.    Bank    of 
Columbia,  5  Wheat.   326,  .J  L.   Ed.   100.  are 
apposite    to    this    case.    There    the    cashier 
of  the   bank    drew   a   check   and   signed    it 
with   his   individual   name  without  any  of- 
ficial   designation;    but    the    name    of    the 
bank  was  printed  as  part  of  the  date.  The 
justice    said:      'The    question    is    whether 
a   certain   act,    done    by    the    cashier    of    a 
bank,  was  done  in  his  official  or  individual 
capacity.     Had  the  draft,  signed  by  Paton, 
borne  no  marks  of  an  official  character  on 
the    face    of   it,   the    case   would    have    pre- 
sented   more    difficulty.      But    if    marks    of 
an    official    character    not    only    exist    '■>n 
the    face,    but    predominate,    the     case      is 
really    a   very   familiar    one.      Evidence    to 
fix   its    true    character    becomes    indispen- 
sable.'     Again,    in    reference    to    the    am- 
biguity  raised    on    the    face    of    the    check 
as  to  whether  it  was   personal   or   official, 
the    justice    said:      'It    is    enough    for    the 
purposes  of  the  defendant  to  establish  that 
there    existed    on    the    face    of    the    paper 
circumstances    from    which    it    might    rea- 
sonably be  inferred  that  it  was  either  one 
or  the   other.     In   that  case   it  became  in- 
dispensable to  resort  to  extrinsic  evidence 
to    remove    the    doubt.      The    evidence    re- 
sorted  to  for   this   purpose   was    the    most 
obvious   and  reasonable  possible,  viz,  that 
this   was  the   appropriate  form   of  an   offi- 
cial  check;   that   it   was   in  fact  cut  out   of 
the   official    check   book    of   the   bank,   and 
noted  on  the  margin;  that  the  money  was 
drawn  in  behalf  of  and   applied  to  the  use 
of   the    Mechanics'    Bank;   and    by  all   the 
banks,    and    all    the    officers    of    the    banks 
through    which    it    passed,    recocrnized    as 
an   official   transaction.'"     Metcalf  i'.   Wil- 
liams,  104  U.   S.   93,  97,   26   L.    Ed.   665. 

"The  appearance  of  the  corporate  name 
of  the  institution  on  the  face  of  the  paper, 
at  ortce  leads  to  the  belief,  that  it  is  a 
corporate,  and  not  an  individual  transac- 
tion; to  which  must  be  added  the  circum- 
stances, thnt  the  cashier  is  the  drawer, 
and    the   teller,    the   payee;    and    the    form 


of  ordinary  cliecks  deviated  from,  by  the 
substitution  of  'to  order,'  for  'to  bearer.' 
The  evidence,  therefore,  on  the  face  of 
the  bill,  predominates  in  favor  of  its  be- 
ing a  bank  transaction."  IMechanics'  Bank 
V.  Bank  of  Columbia,  5  Wheat.  326,  336. 
5   L.   Ed.  100. 

The  17th  section  of  the  act,  incorporat- 
ing the  Mechanics'  Bank  of  Alexandri.n. 
providing  'that  all  bills,  bonds,  notes  and 
every  other  contract  or  engagement  en 
behalf  of  the  corporation,  shall  be  .-igned 
by  the  president,  and  countersigned  by 
the  cashier;  and  the  funds  of  the  corpora- 
tion shall,  in  no  case,  be  liable  for  any 
contract  or  engagement,  unless  the  same 
shall  be  signed  and  countersigned  as 
aforesaid,"  does  not  extend  to  contracts 
and  undertakings  implied  in  law.  Me- 
chanics' Bank  z'.  Bank  of  Columbia  -> 
Wlieat.    326.    5   L.    Ed.    100. 

£0.     Payment    of    individual    debt    with 
cashier's   check.— The    cashier   of   bank    E. 
borrowed   for  his   individual  account   from 
bank    C.   a    sum    of   money,   and    his   debt, 
evidenced    by    his    demand    note,    secured 
by      stock     of     bank      E.     as     collateral, 
arnounted,    on    the    4th    of    May,    1893,    in 
principal    and    interest,    to    a    sum    slightly 
exceeding  fifteen   thousand   dollars.     Being 
requested     to    pav    or     furnish     additional 
security,   after  offering  $8,000  in   cash   and 
a  draft  for  $7,000.  signed   by  him  as  cash- 
ier of   the   bank   E.,  drawn   on   a    Philadel- 
phia   bank,    which    was    declined,     it      was 
thereupon    agreed    that    the   cashier   would 
give  his   individual   check  on   his  bank   for 
the  principal  and  interest  of  his  drht;  that 
this  check  should  be  by  him   certified  and 
made  payable  at  bank  C.  that  the  cash  of- 
fered   should    be    received,    and    that     the 
check  and  cash   should  be  at  once  put,  re- 
spectively,  to   the   debit   and   credit   of'  thf^ 
account    of   bank    E.      It    was   also    under- 
stood   that     the      draft      on      Philadelphia 
s<liouId    be    taken,    and    when    collected    its 
proceeds   should    be   credited    to   the    Bank 
E.    account.      Held,    that     the      draft      for 
$7,000.    which    was    collected    by    bank    C.. 
not  drawn  by  the  cashier  to  his  individual 
order,    but    drawn    by    him    as    cashier    to 
his  order  as  cashier,  and  endorsed  for  de- 
posit  to   his   credit   as   cashier,   was   there- 
fore  but   an    order   transferring   the    funds 
of  bank   E.   which   were  on   deposit  in   the 
Philadelphia  bank,  to  the   deposit  account 
of  bank  E.  with  bank  C.     The  money  col- 
lected bv  bank  C.   for  account  of  bank   E. 
was   obviously  the   property   of   the   latter. 
The  draft  on  Philadelphia  was  refused  be- 
cause   of    the    delay    which    it    was    feared 
would   attend   its  collection.     The  certified 
check   was    taken.      It    was    for    the    entire 
debt,    principal    and    interest.      It    was    at 
once   charged.     The   sum   to   the   credit   of 
the    account  of  bank  E.  when  the  check  was 
charged    was   more    than    sufficient   to   pay 
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bank,®^  but  not  as  accommodation  indorser  on  his  own  note.^^  A  resolution  of  the. 
directors  requiring  president  and  cashier  to  liquidate  the  debts  of  the  bank,  was 
held  to  authorize  the  cashier,  with  the  sanction  of  the  president,  to  indorse  the 
paper  of  the  bank,  even  if  he  lacked  such  authority  before  ;  and  if  it  did  not,  a  sub- 
sequent ratification  thereof  made  same  binding;'^-'  or  by  his  declarations  touching 
matters  under  his  charge,  made  during  the  transaction  thereof  ;^^  or  by  an  offi- 


it.  Upon  the  theory  of  the  good  faith  of 
the  transaction,  on  the  part  of  bank  C. 
its  debt  was  paid  by  the  check,  and  it 
could  have  no  possible  interest  in  the  pro- 
ceeds of  the  collection  of  the  draft  drawn 
by  the  cashier.  Rankin  v.  Chase  Nat. 
Bank,  188  U.  S.  557.  559,  565,  47  L.  Ed. 
594. 

Held,  also  that  the  question  of  the  le- 
gality of  the  check  could  not  be  raised, 
no  exception  having  been  saved  thereto; 
but  that  the  cash  actually  received  by 
bank  C,  having  been  received  in  good 
faith,  as  settled  by  the  verdict  of  the  jury, 
could  not  be  recovered  by  bank  E.  as  hav- 
ing been  embezzled  by  its  cashier,  unless 
fraud  should  be  afifirmatively  shown  by 
bank  E.  Rankin  z'.  Chase  Nat.  Bank,  188 
U.   S.    557.   565.  47    L-    Ed.    594. 

Quaere,  whether,  if  the  draft  had  been 
to  the  cashier's  individual  order,  and  so 
accepted  by  bank  C,  under  the  authority 
implied  from  a  course  of  business  as  an- 
nounced by  the  lower  court  in  its  instruc- 
tions, if  the  facts  brought  this  case  within 
such  rule,  bank  C.  could  have  retained 
the  money  proceeds  thereof.  Rankin  v. 
Chase  Nat.  Bank,  188  U.  S.  557.  566,  47 
L.    Ed.   594. 

81.  Indorsing  note. — Pease  v.  Dwight. 
6  How.  190.  199,  12  L.  Ed.  399;  Fleckner 
V.  United  States  Bank,  8  Wheat.  338,  360, 
5  L.  Ed.  631;  West  St.  Louis  Sav.  Bank 
V.  Shawnee,  etc.,  Bank,  95  U.  S.  557.  559, 
24  L.  Ed.  490. 

"An  indorsement  by  the  cashier  of  a 
bank  of  a  note  payable  directly  to  the 
bank  is  good,  upon  the  ground  that  he 
represents  the  interest  of  the  bank  in  it, 
though  he  is  not  officially  or  otherwise  a 
payee  upon  the  face  of  the  note."  Pease 
V.  Dwight,  6  How.  190,  199,  12  L.  Ed. 
399. 

He  is  generally  understood  to  have  au- 
thority to  indorse  the  commercial  paper 
of  his  bank  and  bind  the  bank  by  the 
indorsement.  So,  too,  in  the  absence  of 
restrictions,  if  he  has  procured  a  bona 
fide  rediscount  of  the  paper  of  the  bank, 
his  acts  will  be  binding,  because  of  his 
implied  power  to  transact  such  business. 
West  St.  IvOuis  Sav.  Bank  v.  Shawnee, 
etc..  Bank,  95  U.  S.  557,  559,  24  L.  Ed.  490. 

Semble,  th?t  the  indorsement  of  notes, 
for  the  use  of  the  bank,  falls  within  the 
ordinary  duties  and  rights  belonging  to 
the  cashier  of  the  bank,  at  least,  if  his 
office  be  like  that  of  similar  institutions, 
and  his  rights  and  duties  are  not  other- 
wise restricted.  The  cashier  is  usually  in- 
trusted  with    all    the    funds    of   the    bank. 


in  cash,  notes,  bills,  etc.,  to  be  used,  from 
time  to  time,  for  the  ordinary  and  extra- 
ordinary exigencies  of  the  bank.  He  re- 
ceives, directly,  or  through  the  subordi- 
nate officers,  all  moneys  and  notes.  He 
delivers  up  all  discounted  notes,  and  other 
property,  when  payments  have  been  duly 
made.  He  draws  checks,  from  time  to 
time,  for  moneys,  wherever  the  bank  has 
deposits.  In  short,  he  is  considered  the 
executive  officer,  through  whom,  and  by 
whom,  the  whole  moneyed  operations  of 
the  bank,  in  paying  or  receiving  debts, 
or  discharging  or  transferring  securities, 
are  to  be  conducted,  ft  does  not  seem 
too  much,  then,  to  infer,  in  the  absence 
of  all  positive  restrictions,  that  it  is  his 
duty  as  well  to  apply  the  negotiable  funds, 
as  the  moneyed  capital,  of  the  bank,  to 
discharge  its  debts  and  obligations. 
Fleckner  v.  United  States  Bank,  8  Wheat. 
338.    360.   5    L.    Ed.    631. 

82.  Accommodation  endorsement. — 
The  cashier  of  a  bank  is  not,  by  reason 
of  his  official  position,  presumed  to  have 
the  power  to  bind  it  as  an  accommoda- 
tion indorser  on  his  individual  note;  and 
the  payee  who  fails  to  prove  that  the 
cashier,  as  such,  had  authority  to  make 
the  indorsement,  cannot  recover  against 
the  bank.  West  St.  Louis  Sav.  Bank  v. 
Shawnee,  etc..  Bank.  95  U.  S.  557,  24  L. 
Ed.   490. 

83.  Under  resolution  or  directors. — 
Fleckner  v.  United  States  Bank,  8  Wheat. 
338,  5   L.  Ed.   631. 

84.  Declarations. — The  declarations  of 
the  cashier  of  a  bank  touching  a  disputed 
payment  of  a  note  held  by  it  for  collec- 
tion, as  to  whether  the  bank  furnished  the 
money  therefor,  as  claimed  by  it,  made  to 
the  owner  at  the  time  that  he  paid  the 
amoimt  of  the  note  to  the  owner,  were 
clearly  a  part  of  the  transaction.  For  the 
owner  being  the  holder  of  a  certificate  of 
stock  ns  collateral  security  for  the  note, 
was  entitled  to  know  by  whom  the  pay- 
ment of  the  note  was  made,  so  as  to  de- 
cide whether  to  return  the  certificate  to 
the  debtor  or  turn  it  over  to  the  bank,  or, 
if  it  was  left  with  the  bank,  in  what  ca- 
pacity the  bank  took  it,  whether  for  its 
own  security,  or  as  agent  for  debtor.  The 
declarations  of  the  cashier  were  made  to 
the  owner  of  the  note  in  explanation  of 
the  payment  of  the  money  to  him,  and 
were,  therefore,  admissible  as  a  part  of 
t'  e  act  of  payment,  against  the  bank,  in 
a  suit  against  it  for  the  sale  and  conver- 
sion to  its  own  use  of  such  stock  under 
claim  that  it  was  held  by  the  bank  as 
security   for   a  debt   to   itself.      First   Nat. 


BANKS  AND  BANKING. 


93 


cial  letter  ;^^  or  by  a  false  certificate  of  deposit,  or  a  false  certification  of  a  check 
(by  teller).*^  And  the  teller  may  bind  the  bank  by  receiving,  with  or  without  a 
credit  thereof  on  his  books,  a  deposit  of  money.*'^  But  the  cashier  cannot  bind 
bank  by  a  contract  involving  the  payment  of  money  otherwise  than  in  the  usual 
way  of  a  loan,  without  special  authority;**^  or  release  a  debtor,  or  surrender  assets 
and  securities  of  the  bank,  without  payment  of  the  debt  first  made  ;^^  or  purchase 
or  sell  property  or  create  an  agency  for  the  bank,^*'  although  he  may  purchase  ex- 


Bank  z'.  Stewart,   114  U.  S.  224,  228,  29  L. 
Ed.   101. 

And  such  declarations  made  by  the 
cashier,  in  response  to  timely  inquiries, 
properly  addressed  to  him  and  relating 
to  matters  under  his  charge,  in  respect 
to  which  he  is  authorized  in  the  usual 
course  of  business  to  give  information, 
may  be  given  in  evidence  against  the 
bank.  First  Nat.  Bank  v.  Stewart,  114  U. 
S  2?4,  229.  29  L.  Ed.  101.  See  the  title 
DECLARATIONS  AND  ADMISSIONS. 

85.  By  letter. — A  letter  written  upon 
the  paper  of  the  bank  and  by  the  person 
showrt  to  be  its  cashier,  which  appears 
with  reasonable  certainty  to  have  referred 
to  the  business  of  the  bank,  written  to  a 
party  to  the  transaction  in  reference 
thereto  and  contemporaneously  therewith, 
is  admissible  against  the  bank  in  a  suit 
growing  out  of  that  transaction.  First 
Nat.  Bank  v.  Stewart,  114  U.  S.  224,  230, 
29    L.    Ed.   101. 

"The  legality  or  validity  of  the  letter 
of  the  cashier,  and  his  authority  to  write 
that  letter,  do  not  depend  solely  and 
necessarily  upon  the  fact  of  knowledge 
in  the  directory  at  the  time  of  writing 
that  letter,  nor  on  that  of  express  direc- 
tion or  permission  given  at  the  time  of 
its  composition.  The  letter  might  have 
been  legal  and  valid  in  the  absence  of 
either  such  knowledge  or  direction,  or 
of  both."  United  States  v.  City  Bank, 
19  How.  385.  387.  15  L.   Ed.   002. 

Where  a  question  was  certified  from  the 
circuit  court  to  this  court,  viz:  Whether 
a  certain  letter,  written  by  the  cashier  of 
a  bank  without  the  knowledge  of  the  di- 
rectory, though  copied  at  the  time  of  its 
date  in  the  letter  book  of  the  bank,  was 
a  legal  and  valid  act  of  authority;  and  the 
record  afforded  no  evidence  relevant  to 
the  acts  and  authority  of  the  cashier,  or 
to  the  practice  of  the  bank  in  ratifying  or 
rejecting  similar  acts,  this  court  cannot 
answer  the  question,  and  the  case  must 
be  remanded  to  the  circuit  court,  to  be 
tried  in  the  usual  manner.  United  States 
V.  City  Bank.  19  How.  385,  15  L.  Ed. 
662. 

86.  Certificate  of  deposit  or  certifica- 
tion of  check. — Where  the  cashier  had  is- 
sued a  false  certificate  of  deposit,  and 
where  the  teller  had  fraudulently  certified 
a  check  to  be  good,  in  each  case  the  bank 
has  been  held  liable  to  an  innocent  holder. 
Merchants"  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.    604,   650.    19   L.    Ed.   1008. 

It  is  the  cashier's  duty  to  receive  all 
the  funds  which  come  into  the  bank,  and 


to  enter  them  upon  its  books.  The  au- 
thority to  receive  implies  and  carries  with 
it  authority  to  give  certificates  of  de- 
posit and  other  proper  vouchers.  Where 
the  money  is  in  the  bank,  he  has  the  same 
authority  to  certify  a  check  to  be  good, 
charge  the  amount  to  the  drawer,  appro- 
priate it  to  the  payment  of  the  check,  and 
make  the  proper  entry  on  the  books  of 
the  bank.  This  he  is  authorized  to  do  vir- 
tute  officii.  The  power  is  inherent  in  the 
office.  Merchants'  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  649,  650,  19  L.  Ed. 
1008.  See  ante.  "Certification  of  Checks," 
III,  B,  2.  b,  (2),  (d). 

87.  Teller  receiving  deposit. — In  the 
case  of  money  credited  in  the  books  of  a 
teller,  or  proved  to  have  been  deposited 
with  him,  though  he  omits  to  credit  it, 
the  liability  of  the  bank  depends  upon  the 
facts:  1.  That  the  act  was  done  in  the 
exercise,  and  3.  Within  the  limits  of  the 
powers  delegated.  These  facts  are  neces- 
sarily inquirable  into  by  a  court  and  jury. 
Mechanics'  Bank  v.  Bank  of  Columbia,  5 
Wheat.   326,   337,   5  L.    Ed.    100. 

88.  Contract  involving  payment  of 
money  other  than  by  loan. — "A  ca-'nier  of 
a  bank  has  no  power  by  virtue  of  his  of- 
fice, to  bind  the  corporation  except  in  the 
discharge  of  his  ordinary  duties,  and  the 
ordinary  business  of  a  bank  does  not  com- 
prehend a  contract  made  by  a  cashier — • 
without  delegation  of  power  by  the  board 
of  directors — involving  the  payment  of 
money  not  loaned  by  the  bank  in  the  cus- 
tomary way.  United  States  Bank  v.  Dunn, 
6  Pet.  51,  8  L.  Ed.  316;  United  States  v. 
City  Bank,  21  How.  356,  16  L.  Ed.  130; 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  004.  19  L.  Ed.  1008."  Martin 
V.  Webb.  110  U.  S.  7,  14.  28  L.  Ed.  49. 

89.  Release  of  bank's  debt  or  security. 
— "Ordinarily,  he  has  no  power  to  dis- 
charge a  debtor  without  payment,  nor  to 
surrender  the  assets  or  securities  of  the 
bank.  And,  strictly  speaking,  he  may 
not,  in  the  absence  of  authority  conferred 
by  the  directors,  cancel  its  deeds  of  trust 
given  as  security  for  money  loaned — cer- 
tainly not  vmless  the  debt  secured  is  paid. 
As  the  executive  officer  of  the  bank,  he 
transacts  its  business  under  the  orders 
and  supervision  of  the  board  of  directors. 
He  is  their  arm  in  the  management  of 
its  financial  operations."  Martin  v.  Webb. 
110  U.   S.  7.   14,  28  L.  Ed.  49. 

90.  Purchase  or  sale  of  property  or 
creation  of  agency. — It  has  never  been 
decided  that  a  cashier  could  purchase  or 
sell   the  property   of   or   create   an   agency 
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change.^^  Nor  can  he  bind  the  bank  by  his  representations  or  acts  in  relation  to 
a  transaction  in  which  he  is  acting  for  his  own  belialf.  to  the  knowledge  of  the 
other  party,  without  ratification  by  the  bank  ;^-  nor  is  discounting  paper  one  of  his 
implied  powers. ^^ 

Keeping  List  of  Stockholders. — It  is  the  duty  of  a  director  appointed  as 
acting  cashier,  and  in  the  absence  of  any  regular  cashier,  and  of.  any  other  person 
authorized  to  act  as  cashier,  to  cause  to  be  kept,  under  §  5210,  the  list  of  share- 
holders and  of  the  number  of  their  shares,  therein  specified ;  and  the  conclusive 
presumption  must  be  that  he  kept  such  list  and  was  cognizant  of  its  contents.^"* 


of  any  kind  tor  a  bank  which  he  had  not 
been  authorized  to  make  by  those  to 
whom  has  been  confided  the  power  lo 
manage  its  business,  both  ordinary  and 
extraordinary.  United  States  v.  City 
Bank,  21  How.  356.  364.  365,  16  L.  Ed. 
130. 

91.  Purchase  of  exchange. — Contracts 
for  the  purchase  and  sale  of  New  York 
funds  are  authorized  by  the  directors,  and 
are  sanctioned  by  usage  (dissenting  opin- 
ion). Merchants'  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  675,  676,  19  L.  Ed. 
1008. 

92.  As  to  personal  sale  of  stock  and  is- 
sue of  certificate. — Moores  i'.  Citizens' 
Nat.  Bank.  Ill  U.  S.  156.  169,  28  L.  Ed. 
385. 

There  is  no  precedent  for  holding  that 
one  who  has  dealt  with  the  cashier  in- 
dividually, and  lent  money  to  him  for  his 
private  use.  and  received  from  him  a  cer- 
tificate in  her  own  name,  which  stated 
that  shares  were  transferable  only  on  the 
books  of  the  bank  and  on  surrender  of 
former  certificates,  and  no  certificate  hav- 
ing been  surrendered  by  him  or  by  her, 
and  there  being  no  evidence  of  the  bank 
having  ratified  or  received  any  benefit 
from  the  transaction,  can  recover  from 
the  bank  the  value  of  the  certificate  de- 
livered to  her  by  its  cashier.  Moores  ta 
Citizens'  Nat.  Bank,  111  U.  S.  156,  169, 
28    L.   Ed.    385. 

B.  lent  money  to  A.,  cashier  of  a  na- 
tional bank,  for  his  private  use,  on  his 
representations  to  her  that  he  owned 
stock  in  the  bank,  and  that  such  stock 
had  been  transferred  to  her.  These  were 
representations  made  by  him  personally, 
and  not  as  cashier;  and  there  is  no  evi- 
dence that  the  plaintiff  understood,  or 
had  any  reason  to  understand,  that  those 
representations  were  made  by  him  in  be- 
half of  the  bank.  The  duty  of  trans- 
ferring his  stock  to  the  plaintiff  before 
taking  out  a  new  certificate  in  her  name 
•was  a  duty  that  he.  and  not  the  bank, 
owed  to  the  plaintiff.  The  making  of  such 
a  transfer  was  an  act  to  be  done  by  him 
in  his  own  behalf  as  between  him  and  the 
plaintiff,  and  in  the  plaintiff's  behalf  as 
between  her  and  the  bank.  There  is  noth- 
ing, therefore,  in  his  extrinsic  representa- 
tions, for  which  the  bank  is  responsible. 
Moores  v.  Citizens'  Nat.  Bank,  111  U.  S. 
156.    164,    28    L.    Ed.    385. 

'One  having  distinct  notice  that  the  sur- 


render and  transfer  of  a  former  certificate 
were  prerequisites  to  the  lawful  issue  of 
a  new  one.  and  having  accepted  a  certifi- 
cate that  she  owned  stock,  without  tak- 
ing any  steps  to  assure  herself  that  the 
legal  prerequisites  to  the  validity  of  her 
certificate,  which  were  to  be  fulfilled  b)'' 
the  former  owner  and  not  by  the  bank, 
had  been  complied  with,  does  not,  as 
against  the  bank,  stand  in  the  position  of 
one  who  receives  a  certificate  of  stock 
from  the  proper  officers  without  notice 
of  any  facts  impairing  its  validity.  Moores 
f.  Citizens'  Nat.  Bank,  111  U.  S.  156,  165, 
28    L.    Ed.    385. 

"Evidence  that  in  one  or  two  other  in- 
stances stock  was  issued  by  the  cashier 
without  the  surrender  of  old  certificates, 
and  that  the  directors  of  the  bank  ap- 
proved certain  transfers  to  its  president 
of  shares  once  belonging  to  the  cashier, 
was  quite  insufficient  to  prove  that  the 
bank  ratified  or  received  any  benefit  from 
the  issue  of  the  certificate  to  the  plain- 
tiff, or  was  guilty  of  any  fraud  towards 
her.  The  action  of  the  directors  was 
adapted  to  the  single  purpose  of  securing 
pa3'ment  of  a  debt  due  from  the  cashier 
to  the  bank."  Moores  v.  Citizens'  Nat. 
Bank,  111  U.   S.   156.   170,  28  L.   Ed.  385. 

As  to  transfer  of  shares  of  stock  gen- 
erally, see  post,  "Assignment  and  Trans- 
fer."'V.   G. 

93.  Discounting  paper. — "It  was  held 
by  this  court  in  Bank  of  the  United  States 
Bank  v.  Dunn,  6  Pet.  51,  8  L.  Ed.  316, 
that  the  power  to  discount  paper  was  not 
one  of  the  implied  powers  of  the  cashier, 
and  this  is  believed  to  be  the  law  at  the 
present  dav."  Evans  t'.  United  States, 
153  U.  S.   584.   593,   38   I^.    Ed.  830. 

94.  List  of  stockholders. — Einn  z'. 
Brown,  142   U.    S.   56.  69.   35   L.   Ed.   936. 

Authority  to  certify  check. — See  ant°, 
"Certification  of  Checks,"  III.  B.  2,  b, 
(2).    (6). 

Certificate  of  deposit. — See  ante.  "Cer- 
tificate of  Deposit."  III.  B.  2.  d. 

Keeping  record  of  directors"  meetings, 
see   post.   "Directors."   IV.  B.  1.   e. 

Suit  by  cashier. — See  post.  ".\^tions  and 
Suit-^  bv  and   against   Banks."  VTT. 

Wrongful  draft  by  cashier — Right  to 
recover  proceeds  from  U.  S.  treasury. — 
Se^   the   title   UNITED   STATES. 

Wrongful  application  of  funds  by  ca^'i- 
ier — Recovery  from  U.  S.  treasury. — See 
the  title  UNITED   STATES. 
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(3).  £zVrf('nf(?.— Negotiation  of  Loan. — Where  the  cashier  of  a  bank  effects 
a  loan,  and  it  becomes  material  to  ascertain  whether  it  was  made  for  his  own  ac- 
count or  for  the  use  of  the  bank,  evidence  of  the  negotiation  and  circumstances 
may  be  given  for  that  purpose,  whatever  may  be  the  form  of  the  securities  given 
or  received,  when  the  latter  are  introduced  only  collaterally  in  the  cause.'-''' 

e.  Directors. — The  directors  are  given  authority  to  transact  the  usual  and  ordi- 
nary business  of  national  banks.  Obviously,  the  power  conferred  may  be  exer- 
cised in  all  usual  transactions  through  the  executive  officers  of  the  bank  without 
consultation  with  the  stockholders.^^  Directors  cannot,  in  justice  to  those  who 
deal  with  the  bank,  shut  their  eyes  to  what  is  going  on  around  them.  It  is  their 
duty  to  use  ordinary  diligence  in  ascertaining  the  condition  of  its  business,  and 
to  exercise  reasonable  control  and  supervision  of  its  officers.  They  have  some- 
thing more  to  do  than,  from  time  to  time,  to  elect  the  officers  of  the  bank,  and  to 
make  declarations  of  dividends.^"  And  the  board  has  power  to  grant  leave  of 
absence  to  a  director,  for  good  cause  such  as  illness,  which  will  excuse  him  from 
all  duties  for  such  time.^'^ 

Delegation  of  Powers. — But  a  bank  (national)  may,  certainly  since  the 
amendment  of  the  banking  act  in  1873-4,  delegate  the  exercise  of  its  powers  to 
officers  or  agents. ^^ 

As  to  Discounts. — All  discounts  are  made  unrler  the  autliority  of  the  directors 
and  it  is  for  them  to  fix  any  conditions  which  may  be  proper,  in  loanin"-  moncv.^ 


95.  Evidence  as  to  character  in  which 
made. — National  Bank  v.  Kennedy,  17 
Wall.   19,  21   L.  Ed.  554. 

96.  In  general. — Commercial  Nat.  Bank 
V.  Weinhard.  192  U.  S.  24.'],  248,  48  L.   Ed.  ^ 
425.     And  see  ante,  "National  Banks,"  III,* 
B,   7.  c;   "Director,"  IV,   A,  1. 

But  they  cannot  bind  the  bank  by  any 
act  of  fraud,  departure  from  duty,  or  other 
illegal  act.  done  by  themselves,  or  by  their 
connivance  and  permission,  however  sanc- 
tioned by  the  uniform  usage  of  the  board. 
United  States  v.  Robertson,  5  Pet.  641, 
665,  8  L.  Ed.  257,  per  Baldwin.  J.,  dis- 
senting. 

And  however  broad  their  powers  of  di- 
rection may  be,  they  are  not  unlimited, 
but  must  receive  a  rational  exposition. 
Minor  v.  Mechanics'  Bank.  1  Pet.  40.  71, 
7  L.  Ed.  47. 

97.  Duty  to  exercise  proper  supervision. 
—Martin  v.  Webb.  110  U.  S.  7,  15,  28  L. 
Ed.  49;  Auten  v.  United  States  Nat.  Bank. 
174  U.  S.  125,  147,  4,3  L.  Ed.  920;  Brip-crs 
V.  Spaulding,  141  U.  S.  l.'?2,  165,  35  L.  Ed. 
602. 

That  which  directors  ought,  by  proper 
diligence,  to  have  known  as  to  the  gen- 
eral course  of  business  in  the  bank,  they 
may  be  presumed  to  have  known  in  any 
contest  between  the  corporation  and  those 
who  are  justified  by  the  circumstances  in 
dealing  with  its  officers  upon  the  basis 
of  that  course  of  business.  Martin  v. 
Webb,  110  U.  S.  7.  15.  28  L.  Ed.  49;  Auten 
V.  United  States  Nat.  Bank,  174  U.  S.  125, 
147,  43  L.  Ed.  920.  See  post,  "Of  Direct- 
ors." TV.   B,  2.  a.   d). 

98.  Leave  of  absence. — Briggs  v.  Spauld- 
ing. 141  U.  S.  132.  155.  35  L.  Ed.  662.  See 
post,  "Tn  General."  TV,  B,  2.  a,  Cl).   (a). 

99.  Delegation  of  powers. — When  the 
banking  act  was  originally  passed  and  this 


bank  was  organized,  that  which  is  now 
subdivision  seven  of  §  5136  did  not  con- 
tain the  words  "or  duly  authorized  oin- 
cers  or  agents,  subject  to  law;"  that  i.-. 
the  original  act  provided  that  the  board 
of  directors  might  exercise  all  such  inci- 
dental powers  as  should  be  necessary  to 
carry  on  the  business  of  banking,  as  there 
specified,  but  said  nothing  about  the  exer- 
cise of  those  powers  by  the  bank  officers 
or  agents.  The  words  were  inserted  in 
the  Revised  Statutes,  1873.  1874.  After 
this  amendment  a  bank  had  power  to 
carry  on  its  business  through  its  officers. 
Briggs  V.  Spaulding,  141  U.  S.  132,  144, 
146.  35  L.  Ed.  662.  See  post,  "Of  Di- 
rectors."  IV,   B,  2,   a.    (1). 

Directors  of  the  Bank  of  the  United 
States.— "In  Flcckner  v.  Bank  of  United 
States. _  8  Wheat.  338.  356,  357,  5  L-  EJ. 
631.  this  court  said,  the  charter  authorizes 
the  president  and  directors  to  appoint  a 
cashier  and  other  officers  of  the  bank,  and 
gives  the  president  and  directors,  or  a 
majority  of  them,  full  power  and  authority 
to  make  all  such  rules  and  regulations  for 
the  government  of  the  affairs  and  con- 
ducting the  business  of  said  bank,  as  shall 
not  be  contrary  to  the  act  of  incorporn- 
tion."  United  States  v.  City  Bank  21 
How.   356,  363,  364.   16  L.   Ed.   130. 

"In  the  general  power  given  to  the  cli- 
rectors  to  appoint  officers  to  do  the  or- 
dinary business  of  the  bank,  they  have  an 
authority  to  appoint  a  cashier,  and  such 
an  appointment  is  a  limitation  of  that  of- 
ficer's executive  function  in  doing  the 
business  of  the  bank."  United  States  v. 
City  Bank.  21  How.  356.  365,  16  L  Ed 
130. 

1.  Authority  over  discounts. — United 
States  Bank  ;•.  Dunn,  0  Pet.  51.  8  L  Ed 
310;  United  States  v.  City  Bank,  21   How" 
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Fixing  Cashier's  Duties. — When  the  act  of  incorporation  contains  no  regu- 
lations as  to  the  (hities  of  cashiers,  with  the  directors  it  would  rest  to  fix  the  duties 
of  cashier  or  other  officers. - 

Preference  of  Bank  Officer. — As  against  third  parties,  the  terms  of  a  reso- 
lution of  the  directors  of  a  national  banking  association,  when  the  exigencies  of 
a  financial  crisis  are  upon  them,  in  the  attempt  to  prefer  one  of  the  bank's  offi- 
cers, cannot  properly  be  regarded  as  decisive  upon  the  question  of  the  facts 
actually  existing  in  respect  to  such  third  parties  in  a  given  case.^*^ 

Negligent  Keeping  of  Record. — But  the  neglect  by  the  cashier  of  a  directory 
by-law,  as  to  keeping  a  record  of  the  proceeding  of  the  directors,  will  not  affect 
their  validity.-^ 

2.  LiABiLiTiijs — a.  Ciznl  Liability-^ {\)  Of  Directors — (a)  In  General. — The 
degree  of  care  to  which  directors  of  a  bank  are  bound  is  that  which  ordinarily 
prudent  and  diligent  men  would  exercise  under  similar  circumstances,  and  in  de- 
termining that,  the  restrictions  of  statute  and  the  usages  of  business  should  be 
taken  into  account.  What  may  be  negligence  in  one  case  may  not  be  want  of  ordi- 
nary care  in  another,  and  the  question  of  negligence  is,  therefore,  ultimately  a 
question  of  fact,  to  be  determined  under  all  the  circumstances,^  and  illness  may 


356,  364,  16  L.  Ed.  130;  United  States  v. 
Britton,  108  U.  S.  192,  193,  27  L.  Ed.  703. 
See  Evans  v.  United  States,  153  U.  S. 
584.   593.   38  L.   Ed.   830. 

Or  it  may  be  done  by  duly-authorized 
officers  or  agents.  United  States  v.  Brit- 
ton, 108  U.  S.  192,  193,  27  L-  Ed.  703. 

2.  Duties  fixed  by  directors. — United 
States  V.  City  Bank,  21  How.  356,  364,  16 
L.  Ed.  130;  Fleckner  v.  United  States 
Bank,  8  Wheat.  338,  356.  5  L.  Ed.  631. 
See.  also.  Baldwin  v.  Bank  of  Newbury, 
1    Wall.   234,  240,   17   L.    Ed.  534. 

2a.  Resolution  preferring  bank  officer 
—Effect.— Reynes  v.  Dumont,  130  U.  S. 
354,    387,   32   L.    Ed.    934. 

3.  Neglect  of  cashier  to  keep  record — 
Effect. — Where  the  cashier  is  required  to 
keep  a  fair  and  regular  record  of  the  pro- 
ceedings of  the  directors,  it  is  a  by-law 
of  the  corporation,  directory  to  its  of- 
ficers, enacted  for  its  own  security  and 
benefit,  and  not  for  the  purpose  of  re- 
stricting the  acts  of  the  directors.  Tf  the 
cashier  should  neglect  to  keep  such  rec- 
ords, or  should  omit  any  single  vote,  the 
by-law  has  not  declared  that  the  vote 
shall  be  void,  and  the  proceedings  nuga- 
tory. United  States  Bank  v.  Dandridge, 
12  Wheat.  64,  83,  6  L.   Ed.  552. 

Mr.  Justice  Story,  in  discussing  the  sub- 
ject in  Bank  v.  Dandridge.  said:  "A  board 
may  accept  a  contract,  or  approve  a 
security,  by  a  vote,  or  by  a  tacit  or  im- 
plied assent.  The  vote  or  assent  may  be 
more  difficult  of  proof  by  parol  evidence 
than  if  reduced  in  writing.  But  this  is. 
surely,  not  a  sufficient  reason  for  declar- 
ing that  the  vote  or  assent  is  inoperative." 
Jacksonville,  etc.,  R.  Co.  v.  Hooper,  160 
U.   S.    514,   522,   40   L.    Ed.   515. 

4.  Care  required  and  negligence — Dele- 
gation.— Briggs  V.  Spaulding.  141  U.  S. 
132,    152,    35    L.    Ed.    662. 

"Directors  must  exercise  ordinary  care 
and  prudence  in  tl  •  administration  of  the 
affairs     of     a     bank,     and     this     includes 


something  more  than  officiating  as  figure- 
heads. They  are  entitled  under  the  law 
to  commit  the  banking  business,  as  de- 
fined, to  their  duly-authorized  officers,  but 
this  does  not  absolve  them  from  the  duty 
of  reasonable  supervision,  nor  ought  they 
be  permitted  to  be  shielded  from  liability 
because  of  want  of  knowledge  of  wrong- 
doing, if  that  ignorance  is  the  result  of 
gross  inattention;  but  in  this  case  we  do 
not  think  these  defendants  fairly  liable 
for  not  preventing  loss  by  putting  the 
bank  into  liquidation  within  ninety  days 
after  they  became  directors,  and  it  is  reall}' 
to  that  the  case  becomes  reduced  at  last." 
Briggs  V.  Spaulding,  141  U.  S.  132.  165,  35 
L.   Ed.   662. 

"In  relation  to  these  officers,  the  duties 
of  directors  are  those  of  control,  and  the 
neglect  which  would  render  them  respon- 
sible for  not  exercising  that  control  prop- 
erly, must  depend  on  circumstances,  and 
in  a  great  measure  be  tested  by  the  facts 
of  the  case.  If  nothing  has  come  to  their 
knowledge,  to  awaken  suspicion  of  the 
fidelity  of  the  president  and  cashier,  or- 
dinary attention  to  the  affairs  of  the  in- 
stitution is  sufficient.  If  they  become  ac- 
quainted with  any  fact  calculated  to  put 
prudent  men  on  their  guard,  a  degree  of 
care  commensurate  with  the  evil  to  be 
avoided  is  required,  and  a  want  of  that 
care  certainly  makes  them  responsible." 
Briggs  V.  Spaulding,  141  U.  S.  132.  148, 
35    L.    Ed.   662. 

Although  no  formal  resolution  au 
thorized  the  president  to  transact  the 
business  of  the  bank,  yet  in  view  of  the 
practice  of  fourteen  years  or  more,  it 
must  be  held  that  he  was  duly  authorized 
to  do  so.  It  does  not  follow  that  the  ex- 
ecutive officers  should  have  been  left  to 
control  the  business  of  the  bank  absolutely 
and  without  supervision,  or  that  the  stat- 
ute furnishes  a  justification  for  the  pur- 
suit of  that  course.  Its  language  does  en- 
able individual  directors  to  say  that   they 
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be  a  sufficient  excuse  for  passive  negligence.-''  A  mere  failure  to  make  or  cause 
an  investigation,  in  a  short  term  of  service,  nothing  appearing  to  cause  suspicion, 
is  not  negligence.*'  And  a  director  of  a  bank  (national),  who  has  been  granted 
leave  of  absence  by  the  board  on  account  of  illness,  is  not  responsible  for  what 
occurs  in  his  absence." 

Untrue  Reports  of  Condition  of  National  Bank. — \\  bile  the  national  bank- 
ing laws  require  the  directors  to  make  report  to  the  comptroller  of  the  currency 
of  the  condition  of  their  banks,  and  such  reports  must  by  implication  be  true,  yet 
directors  of  a  national  bank  who  merely  negligently  participated  in  or  assented  to 
the  making  and  publishing  of  an  untrue  ofificial  report  of  the  condition  of  the 
bank  were  not  civilly  liable  to  anyone  deceived  to  his  injury  by  such  report.  It 
is  not  true  that,  despite  the  exercise  of  diligence  by  the  directors,  if  he  attested 
an  untrue  report  he  was  civilly  liable  because  he  did  so  at  his  risk,  since  it  was 
his  duty  to  know  or  to  refrain  from  acting.  That  this  imposed  a  higher  standard 
of  conduct  than  was  required  by  the  statute,  is  obvious,  but  is  clearly  also  es- 
tablished by  previous  decisions  of  this  court,  pointing  out  that  where  by  law  a 
responsibility  is  made  to  arise  from  the  violation  of  a  statute  knowingly,  proof  of 
something  more  than  negligence  is  required,  that  is,  that  the  violation  must  ia 
effect  be  intentional.'' 


were  guilty  of  no  violation  of  a  duty  di- 
rectly devolved  upon  them.  Whether 
they  were  responsible  for  any  neglect  "t 
the  board  as  such,  or  in  failing  to  obtain 
proper  srtion  on  its  part,  is  another  ques- 
tion. Eriggs  V.  Spaulding,  141  U.  S.  132, 
14(1.   .-^.T    L.    Ed.   662. 

"Bank  directors  are  often  styled  trus- 
tees, but  not  in  any  technical  sense.  The 
relation  between  the  corporation  and 
them  is  rather  that  of  principal  and  agent, 
certainly  so  far  as  creditors  are  concerned, 
between  whom  and  the  corporation  the 
relation  is  that  of  contract  and  not  of 
trust.  But,  undoubtedly,  under  circum- 
stances, they  may  be  treated  as  occupying 
the  position  of  trustees  to  cestui  ciue 
trust."  Briggs  r.  Spaulding.  141  U.  S. 
132.   147.   35   L.   Ed.  662. 

A  liability  of  this  kind  should  not 
lightly  be  imposed  upon  directors  in  the 
absence  of  any  element  of  positive  mis- 
feasance, and  solely  upon  the  ground  of 
passive  negligence;  and  it  must  be  made 
to  appear  that  the  losses  for  which  de- 
fendants are  required  to  respond  were  the 
natural  and  necessary  consequence  of 
omission  on  their  part.  Briggs  v.  Spauld- 
ing, 141  U.  S.  132,  1.51.  3.5  L.  Ed.  662.  And 
see   ante,   "Directors."   TV.    R.   1.  e. 

5.  Illness  for  entire  period. — ■\  director 
chosen  to  fill  a  vacancy  created  by  death, 
who  was  at  the  time  an  invalid,  and  by 
reason  of  his  infirmity  in  health  unable  to 
transact  business,  at  least  with  facility, 
his  codirectors  at  the  time  of  his  election 
being  supposedly  conversant  with  and 
capable  of  managing  tlie  banks  afifairs, 
while  it  may  be  said  that  he  should  not 
have  accepted  the  position  of  director,  and 
should  not  have  allowed  himself  to  be  re- 
elected, yet  upon  this  question  of  passive 
negligence  the  rule  would  be  an  exceed- 
ingly rigorous  one  which  made  no  allow- 
ance for  the  person  charged  under  such 
circumstances,  and  held  him  liable  there- 
3  U  S  Enc— 7 


for.      Briggs   r.   Spaulding,    141    U.    S.   13?, 
1G4.   35    L.    Ed.    662. 

6.  Failure  to  make  investigation. — Di- 
rectors should  not  be  subjected  to  lia- 
bility upon  tl-e  ground  of  want  of  ordi- 
nary care,  where  the  bank  became  in- 
solvent within  ninety  days  after  their 
election  to  the  boar!  because  they  did  not 
compel  the  board  of  directors  to  make  an 
investigation  and  did  not  themselves  in- 
dividually conduct  an  examination,  dur- 
ing their  short  period  of  service;  or  be- 
cause they  did  not  happen  to  go  among 
the  clerks  and  look  through  the  books, 
or  call  for  and  run  over  the  bills  receiv- 
able, where  there  was  no  obvious  reason 
to  suspect  anything  wrong.  Briggs  v. 
Spaulding,  141  U.  S.  132,  163.  35  L.  Ed. 
6  02. 

7.  Leave  of  absence  absolves  from  lia- 
bility.— Where  a  director  (who  was  also 
president)  of  a  national  bank  became 
seriously  ill,  it  was  within  the  authority 
of  the  board  to  grant  him  a  leave  of  ab- 
sence for  a  year.  Tt  cannot  be  contended 
that  the  resolution  referred  to  absence  as 
president  and  not  as  director,  and  that  no 
power  existed  to  allow  leave  of  absence 
to  a  member  of  the  board,  and  so  that 
the  resolution  should  be  limited  to  ex- 
cuse him  from  attendance  at  the  bank, 
but  not  to  permit  him  to  leave  the  city; 
or  that  if  he  wished  to  be  absolved  from 
responsibility  while  absent  in  search  of 
restored  health,  he  should  have  resigned. 
He  was  guilty  of  no  want  of  ordinary 
care  in  acting  upon  the  leave  of  absence, 
and  is  not  to  be  held,  because  he  did  not 
resign,  to  responsibility  for  what  oc- 
curred in  his  absence.  Briorgs  f.  Spauld- 
ing,   141    U.    S.    132.    155.    35    L.    F.d.    662. 

8.  Untrue  reports  by  national  bank  di- 
rectors.*—-Yates  V.  Jones  Nat.  Bank.  206  U. 
S.   158,    179,    180.   51    L.    Ed.   1002. 

Considering  the  text  of  the  national 
bank  act,  as  ..ow  embodied  in  the  Revised 
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Exceeding  Limit  of  Indebtedness. — Under  a  statute  making  the  trustees  of 
a  savings  bank  liable  to  creditors  for  any  excess  of  indebtedness,  contracted  over 
a  certain  amount,  it  was  held,  the  remedy  was  ni  ecjuity  alone,  for  the  benefit  of 
all  the  creditors. ** 

Individual  Liability  for  Official  Act. — Where  the  ])resident  and  directors  of 
a  bank  execute  an  agreement,  signing  otificially  and  not  as  individuals,  they  are 
not  individually  liable  thereon. i" 

(b)  To  Bank  and  Stockholders. — A  stockholder  has  a  remedy  in  chancery 
against  the  directors  of  a  bank,  to  prevent  them  from  doing  acts  which  would 
amount  to  a  violation  of  its  charter,  or  to  prevent  them  from  any  misapplication 
of  its  capital,  which  might  lessen  die  value  of  the  shares,  if  the  acts  intended  to 
be  done  shall  amount  to  what  the  law  deems  to  be  a  breach  of  trust. ^^    The  illegal 


Statutes,  including  §  5239,  the  latter  sec- 
tion affords  the  exclusive  rule  by  which 
to  measure  the  right  to  recover  damages 
from  directors  based  upon  a  loss  alleged 
to  have  resulted  solely  from  the  viola- 
tion by  such  directors  of  a  duty  expressly 
imposed  upon  them  by  a  provision  of  the 
act.  Yates  v.  Jones  Nat.  Bank.  206  U.  S. 
158.   177,  51    L.    Ed.    1002. 

"And  general  consideration  as  to  the 
spirit  and  intent  of  the  national  bank  act. 
Easton  V.  Iowa.  188  U.  S.  220,  47  L.  Ed. 
452;  Davis  v.  Elmira  Savings  Bank,  161 
U.  S.  275,  40  L.  Ed.  700,  also  render 
necessary  the  conclusion  that  the  rneasure 
of  responsibility,  concerning  the  violation 
by  directors  of  express  commands  of  the 
National  Bank  Act,  is  in  the  nature  of 
things  exclusively  governed  by  the  spe- 
cific provisions  on  the  subject  contained 
in  that  act."  Yates  v.  Jones  Nat.  Bank, 
206   U.   S.    158.    178,    51    L.    Ed.   1002. 

Purely  voluntary  statements. — Qu?ere. 
whether,  and  to  what  extent,  directors  of 
national  banks  may  be  civilly  liable  by  the 
principles  of  the  common  law  for  purely 
voluntary  statements  made  to  individuals 
or  the  public,  embodying  false  represen- 
tations as  to  the  financial  condition  of  the 
bank,  by  which  one  who  has  rightfully 
relied  upon  such  representation  has  been 
damaged.  Yates  v.  Jones  Nat.  Bank,  206 
U.    S.    158,    180,    51    L.    Ed.    1002. 

9.  Liability  for  exceeding  limit  of  in- 
debtedness.— The  act  of  congress  (10 
Stat.  98),  under  which  certain  corpora- 
tions are  organized  in  the  District  of  Co- 
lumbia, contains  a  provision,  that,  "if  the 
indebtedness  of  any  company  organized 
under  this  act  shall  at  any  time  exceed 
the  amount  of  its  capital  stock,  the  trus- 
tees of  such  company  assenting  thereto 
shall  be  personally  and  individually  liable 
for  such  excess  to  the  creditors  of  the 
company."  Held:  1.  That  an  action  at 
law  cannot  be  sustained  by  one  creditor 
of  a  savings  bank  organized  thereunder 
among  many,  for  the  liability  thus  created. 
or  for  anv  part  of  it,  but  that  the  remedy 
is  in  equity.  2.  That  this  excess  con- 
stitutes a  fund  for  the  benefit  of  all  the 
creditors,  so  far  as  the  condition  of  the 
company  renders  a  resort  to  it  necessary 
for  the  pavment  of  its  debts.  Hornor  v. 
Henning.  93  U.   S.  228,  23  L.   Ed.   879. 


"There  is  an  obvious  distinction  be- 
tween the  liability  of  stockholders  to  the 
amount  of  their  stock,  which  is  a  part  of 
the  obligation  assumed  when  the  stock 
is  taken  and  which  is  an  exact  sum,  as- 
certainable by  the  number  of  shares  owned 
by  the  shareholder,  and  the  case  of  the 
managing  trustees,  jointly  liable  for  a 
violation  of  their  trust  to  all  the  creditors 
of  the  corporation  who  may  be  injured 
thereby."  Hornor  v.  Henning,  93  U.  S. 
228.   233.   23   L.   Ed.   879. 

10.  An  agreement  executed  by  the  presi- 
dent and  directors  of  a  bank  as  such  is 
the  agreement  of  the  bank  alone.  The 
president  and  directors  must  have  signed 
as  individuals  had  they  intended  to  bind 
themselves  individually  by  that  agreement 
for  a  bond.  As  an  official  act,  it  was 
sufficient  that  it  be  entered  on  their 
journals;  as  an  undertaking  of  individuals, 
it  ought  to  be  signed  by  them.  It  is  re- 
ferred to  in  the  recital  of  the  condition, 
in  these  words:  "and  whereas,  an  agree- 
ment has  this  day  been  entered  into  be- 
tween the  United  States  on  the  one  part, 
and  the  president  and  directors  of  the 
said  Bank  of  Somerset  of  the  other  part, 
in  these  words,"  etc.  This  language  in- 
dicates an  agreement  by  the  president 
and  directors,  in  the  corporate  character 
in  which  they  are  mentioned,  rather  than 
in  their  individual  characters  in  which 
they  are  not  mentioned.  United  States  v. 
Robertson.   5   Pet.   641.   650,   8   L.    Ed.   257. 

11.  Stockholders'  remedy. — JeflFerson 
Branch   Bank   v.   Skelly,   1   Black  436,   449, 

17  L.  Ed.  173. 

And,  where  the  directors  of  a  bank  re- 
fused to  take  the  proper  measures  to  re- 
sist the  collection  of  a  tax,  which  they 
themselves  believed  to  have  been  im- 
posed upon  them  in  violation  of  their 
charter,  this  refusal  amounted  to  what  is 
termed  in  law  a  breach  of  trust,  and  a  stock- 
holder had  a  right  to  file  a  bill  in  chan- 
cery asking  for  such  a  remedy  as  the 
case    might    require.      Dodge   v.    Woolsey^ 

18  How.  331.  15  L.  Ed.  401.  citing  Me- 
chanics' and  Traders'  Bank  v.  Debolt,  18 
How.  380.  15  L.  Ed.  458;  Mechanics'  and 
Traders'  Bank  v.  Thomas,  18  How.  384, 
15   L.   Ed.   460. 

If  the  stockholder  be  a  resident  of  an- 
other  state  than    that  in  which   the   bank 
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declaration  of  a  dividend,  where  there  are  no  net  profits  to  pay  it,  may  subject 
the  directors  to  a  personal  liability  to  the  association  or  its  stockholders  for  dam- 
ages sulTered  in  consequence  thereof. ^2 

(2)  Of  Cashier  or  Other  Officer,  and  His  Sureties— (a)  Scope  of  Bond  atid 
Liability  Thereon. — The  official  bond  of  a  cashier  must  be  cons'.rued  to  cover  all 
defaults  in  duty  which  are  annexed  to  the  ofifice,  from  time  to  time,  by  those  who 
are  authorized  to  control  the  afifairs  of  the  bank ;  and  the  sureties  in  the  bond 
are  presumed  to  enter  into  a  contract,  with  reference  to  the  rights  and  authorities 
of  the  president  and  directors,  under  the  charter  and  by-laws. i'"*'  It  obli'^ates  not 
only  to  honesty,  but  to  reasonable  skill  and  diligence. '■*  covers  willful  or  per- 
missive misapplication  of  the  bank's  funds, '-^  and  default  cannot  be  excused  by 
any  act  or  vote  of  the  directors  in  violation  of  their  duties. ^*''  such  as  an  at- 
tempted sanction  of  an  usage  to  allow  overdrafts,^"  or,  in  the  absence  of  ex- 
press agreements  by  the  laches  or  negligence  of  the  directors,  not  amounting  to 
fraud   or  bad   faith,   or  by   the  connivance   of  ordinarv  agents  or   employees. ^^ 


and  persons  attempting  to  violate  its 
charter,  or  commit  a  breach  of  trust  or 
duty,  have  their  domicile,  he  may  ti'e  his 
bill  in  the  courts  of  the  United  States. 
He  has  this  right  under  the  constitution 
and  laws  of  the  United  States.  Dodge  v. 
Woolsey,  18  How.  331,  15  L.  Ed.  401. 
citing  Mechanics'  and  Traders'  Bank  v. 
Debolt,.  18  How.  380,  15  L.  Ed.  458;  Me- 
chanics' and  Traders'  Bank  v.  Thomas, 
18  How.  384.  15  L.  Ed.  460.  See,  also, 
Jefferson  Branch  Bank  v.  Skelly,  1 
Black     436,     449,      17      L.      Ed.    173. 

12.  Illegal  declaration  of  dividend.— 
United  States  v.  Britton,  108  U.  S.  190, 
206,  27  L.  Ed.  698;  Evans  v.  United  State?, 
153  U.  S.  584.  588,  38  L.  Ed.  830.  See 
post,  "Application  of  Rules  to  Specific 
Acts,"   IV,   B,  2.   b.    (3).    (b).   bb. 

13.  Bond  and  scope  thereof. — Minor  v. 
Mechanics'  Bank,  1  Pet.  46,  7   L.   Ed.  47. 

14.  Reasonable  skill  and  diligence. — 
The  condition  of  a  cashier's  bond.  "Weil 
and  truly  to  execute  the  duties  of  the  of- 
fice," includes  not  only  honesty,  but  re.i- 
sonable  skill  and  diligence.  If  the  duties 
are  performed  negligently  and  unskill- 
fully — if  they  are  violated,  from  want  of 
capacity  or  want  of  care — they  can  never 
be  said  to  be  "well  and  truly  executed." 
The  operations  of  a  bank  require  dili- 
gence, with  fitness  and  capacity,  as  well 
as  honestv.  in  its  cashier;  and  the  security 
for  the  faithful  di'^charge  of  his  duties, 
would  be  utterly  illusory,  if  we  were  to 
narrow  down  its  import  to  a  grantee 
against  personal  fraud  only.  Minor  v. 
Mechanics'  Bank,  1  Pet.  46,  69,  7  L. 
Ed.   47. 

15.  'Willful  or  permissive  misapplication. 
— The  sureties  are  liable  upon  the  cash- 
ier's bond,  for  any  willful  or  permissive 
misapplication  of  the  moneys  of  the  bank, 
which  the  cashier  knowingly  made,  or 
suffered,  without  authority,  whereby  the 
s-ime  moneys  have  been  lost  to  the  bank. 
Minor  7-.  Mechanics'  Bank.  1  Pet.  46.  69, 
7  L.   Ed.   47. 

16.  Authorization  of  directors  no  ex- 
cuse.— Minor  v.  Mechanics'  Bank,  1  Pet. 
40,  71,  7  L.  Ed.  47. 


No  act  or  vote  of  the  board  of  directors 
of  a  bank,  in  violation  of  their  own  du- 
ties, and  in  fraud  of  the  rights  and  in- 
terests of  the  stockholders  of  the  bank, 
will  justify  the  ca  hier  of  the  bank  in 
acts  which  are  in  violation  of  the  stipu- 
lation in  his  official  bond,  "well  and  truly" 
to  execute  the  duties  of  his  office.  Acts 
done  by  a  cashier,  under  the  authority  of 
such  a  vote,  or  of  a  usage  permitted  by 
the  directors,  in  violation  of  the  trusts 
assumed  by  them,  are  on  the  responsi- 
bility of  the  cashier,  and  of  his  sureties. 
Minor  v.  Mechanics'  Bank,  1  Pet  46 
7  L.  Ed.  47. 

17.  "A  usage  to  allow  customers  to 
overdraw,  and  to  have  their  checks  and 
notes  charged  up,  without  present  funds 
in  the  bank— stripped  of  all  technical  dis- 
guise, the  usage  and  practice,  thus  at- 
tempted to  be  sanctioned,  is  a  usage  and 
practice  to  misapply  the  funds  of  the 
bank;  and  to  connive  at  the  withdrawal  of 
the  same,  without  any  security,  in  favor 
of  certain  privileged  persons.  Such  a  usage 
and  practice  is  surely  a  manifest  depar- 
ture from  the  duty,  both  of  the  directors 
and  the  cashier,  as  cannot  receive  any 
countenance  in  a  court  of  justice.  It 
could  not  be  supported  by  any  vote  of 
the  directors,  however  formal;  and  there- 
fore, whenever  done  by  the  cashier,  is  at 
his  own  peril,  and  upon  the  responsibility 
of  himself  and  his  sureties."  Minor  v. 
Mechanics'  Bank,  1  Pet.  46,  72  7  L 
Ed.  47. 

18.  It  is  well  settled  that,  in  the  absence 
of  express  agreement,  the  surety  on  a  bond 
given  to  a  bank,  conditioned  for  the  faith- 
ful performance  by  an  employee  of  his 
duties,  is  not  relieved  from  liability  for  a 
loss  within  the  condition  of  the  bond  by 
reason  of  the  laches  or  neglect  of  the 
board  of  directors,  not  amounting  to  fraud 
or  bad  faith,  and  that  the  act.s  of  ordi- 
nary agents  or  employees  of  the  indemni- 
fied corporation,  conniving  at  or  co- 
operating with  the  wrongful  act  of  the 
bonded  employee,  will  not  be  imputed  to 
the  corporation.  Eidelity,  etc..  Co.  v. 
Courtney,    180    U.    S.    342,'  361,    46    L.    Ed. 
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And  the  liability  of  the  sureties  continues  after  the  cashier's  suspension  from 
office  by  the  board  until  communicated  to  the  cashier  and  carried  into  effect, 
three   days  later. ^'-^ 

Construction  of  Bond  in  Favor  of  Liability. — \\  here  a  bond  given  by  a 
surety  company  to  a  bank  for  its  cash.icr  is  sued  on  after  breacn,  if,  looking  at 
all  its  provisions,  the  bond  is  fairly  and  reasonably  susceptible  of  two  construc- 
tions, one  favorable  to  the  bank  and  the  other  favorable  to  the  surety  company, 
the  former,  if  consistent  with  the  objects  for  which  the  bond  was  given,  must 
be  adopted,  and  this  for  the  reason  that  the  instrument  wdiich  the  court  is  invited 
to  interpret  was  drawn  by  the  attorneys,  officers  or  agents  of  the  surety  com- 
pany. ^^ 

(b)  False  Representations  in  Procuring  Bond. — \\'here  a  certificate,  required 
by  a  bonding  company,  tl  at  the  bonded  officer's  accounts  had  been  examined 
and  found  correct,  was  false  as  furnished  by  the  bank,  the  bond  issued  thereon 
is  not  binding  on  the  company. -^  A  bank  is  responsible  for  the  representations 
of  its  cashier  and  its  president  in  procuring  these  contracts  of  indemnity.  \\'here 
the  representations  made  in  the  certificate  or  declaration  on«  which  the  officer's 
bond  was  issued  were  clearly  misrepresentations,  by  such  officer,  made  on  behalf 
of  the  bank  to  procure  the  bond  for  the  bank,  and  acting  for  the  bank,  the  bank 
cannot  recover  on  the  bond. 22     But  where  the  certifying  officer   (president)  was 


1193,  reaffirmed  in  Cherry  v.  Fidelitj%  etc., 
to..  205  U.   S.  537.   51  L.    Ed.   920. 

•'It  cannot  be  said  that  if  one  servant 
of  a  bank  neglects  his  duty,  and  by  his 
carelessness  permits  another  servant  of 
the  bank  to  commit  a  fraud,  the  surety  of 
the  fraudulent  servant  shall  be  thereby 
discharaed."  Fidelity,  etc..  Co.  v.  Court- 
ney, 186  U.  S.  342,  362,  A"  L.  Ed.  1193, 
reaffirmed  in  Cherry  v.  Fi;lelity,  etc.,  Co., 
205   U.    S.   537.   51    L.   Ed.   920. 

19.  Termination. — A.  W.  McG.  gave  a 
bond  to  the  Bank  of  the  United  States, 
with  sureties,  conditioned  for  the  faithful 
performance  of  the  duties  of  the  office  of 
cashier  of  one  of  the  offices  of  discount 
and  deposit,  during?  the  term  he  should 
hold  that  office;  the  president  and  directors 
of  the  bank  having  discovered  that  he  had 
been  guilty  of  a  gross  breach  of  trus*-. 
passed  a  resolution,  at  Philadelphia,  on 
the  27th  of  October,  1820,  "that  A.  W. 
McG.,  cashier,  etc.,  be  and  he  is  hereby 
suspended  from  office,  till  the  further 
pleasure  of  the  board  be  known;"  and  an- 
other resolution,  "that  the  president  of 
the  office  at  Middletown,  be  authorized 
and  requested  to  receive  into  his  care, 
from  A.  W.  McG.,  the  cashier,  the  cash, 
bills  discounted,  books,  papers  and  other 
property  in  said  office,  and  to  take  such 
measures  for  having  the  duties  of  cashier 
discharged,  as  he  may  deem  expedient;" 
these  resolution  were  immediately  trans- 
mitted by  mail,  to  the  president  of  the 
office  at  Middletown.  who  received  them 
on  the  morning  of  Sunday,  the  29th  of 
the  same  month,  but  did  not  communicate 
them  to  the  cashier,  nor  carry  them  into 
cfifect,  until  the  afternoon  of  the  30th, 
between  four  and  five  o'clock.  Held,  that 
the  sureties  continued  liable  for  h^'s  de- 
faults until  that  time.  McGill  z\  United 
States  Bank,  12  Wheat.  511,  512.  6  L.  Ed. 
711. 


"The  resolution  was  only  to  suspend, 
and  this  implies  the  right  to  restore.  The 
cashier's  salary  went  on.  and  haa  the 
board  rescinded  their  resolution,  what 
necp«-ity  wou'd  there  have  existed  for  a 
redeliver-  of  his  bond?"  McGill  v.  United 
States  Bank.  12  Wheat.  511,  514.  6  L.  Ed. 
711. 

20.  Ccnstruction  of  bond  in  favor  of 
liability  therecn. — American  Surety  Co. 
r.  Paulv  (Xo.  1),  170  U.  S.  133,  144.  42 
L.  Ed.  977;  S.  C.  (No.  2).  170  U.  S.  160, 
164,  168,  42  L.  Ed.  987.  See  post.  "Super- 
vision and  Notice  of  Default  or  Loss," 
IV,  B.  2.  a.   (2),   (c). 

21.  False  certificate  by  bank  as  bar  to 
recovery  on  bord. — Where  a  bank  teller's 
bond  provided  that  a  certificate  must  'n>e 
furnished  before  each  renewal  every  year 
that  the  accounts  of  the  teller  had  been 
examined  by  the  bank's  finance  committee 
and  found  correct,  and  when  the  bond 
was  renewed  in  January,  1892,  the  bank's 
books  showed  that  the  employee  was  a 
defaulter  in  the  sum  of  $19,600  under- 
stated liabilities,  and  of  $3,765.44  ab- 
stracted from  bills  receivable,  both  of 
which  could  have  been  detected  by  the 
taking  of  a  trial  balance  as  is  customary, 
or  a  mere  comparison  between  the  books 
kept  by  teller  and  the  individual  ledger, 
and  a  correct  footing  of  the  notes,  the 
bank  had  not  only  not  complied  with  its 
engagements  above  referred  to,  and 
falsely  certified  to  a  verification  which  in 
fact  had  not  been  had,  but  was  guilty  of 
such  laches  as  in  itself  to  defeat  a  re- 
covery. Guarantee  Co.  v.  Mechanics'  Sav. 
Bank,  etc.,  Co.,  183  U.  S.  402,  417.  46  L. 
Ed.  253,  reaffirmed  in  Cherry  v.  Fidelity, 
etc..  Co.,  205  U.   S.   537,  51   L.  Ed.  920. 

22.  Where  made  by  officer  of  bank. — ■ 
Guarantee  Co.  z\  Mechanics'  Sav.  Bank, 
etc.,  Co..  183  U.  S.  402.  423,  46  L.  Ed. 
253;  Fidelity,  etc.,  Co.  v.  Courtney.  186  U. 
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a  confederate  in  the  dishonesty  of  the  bonded  officer,  and  the  procuring  of  the 
bond  was  the  business  of  the  officer  to  be  bonded  and  not  of  the  bank,  it  was 
held  that  it  was  no  part  of  the  duties  of  the  president  to  make  such  a  certificate 
as  to  the  honesty  and  fidelity  of  the  applicant,  and  the  bank  was  not  responsible 
for  his  misrepresentation  so  as  to  bar  recovery  on  the  bond. 2''     And  such  cer- 


S.  342,  349,  46  L.  Ed.  1193,  reaffirmed  in 
Cherry  v.  Fidelity,  etc.,  Co.,  205  U.  S. 
537.    51    L.    Ed.    920. 

It  was  competent  for  the  defendant 
bonding  company  to  show  that  the  bank 
had  concerned  itself  in  and  about  the  ob- 
taining of  the  bond  and  renewals  in  such 
manner  as  to  cause  the  transaction  to  be- 
come in  effect  the  business  of  the  bank. 
The  bank  had  notice  from  the  terms  of 
the  original  bond  that  it  was  issued  in 
reliance  upon  statements  and  represen- 
tations made  on  its  behalf  to  the  surety 
company,  and  that,  in  the  ordinary  course, 
renewals,  which  were  to  be  optional  with 
the  surety  company,  might  also  be  based 
upon  further  statements  to  be  made  on 
behalf  of  the  bank.  Thus,  in  the  original 
bond,  it  was  recited  that  "The  said  em- 
ployer has  delivered  to  the  company  a 
certain  statement,  it  being  agreed  and 
understood  that  such  statement  consti- 
tutes an  essential  part  of  the  contract 
hereinafter  expressed."  It  was  a  rea- 
sonable and  proper  precaution,  in  antici- 
jjation  of  a  desired  renewal,  to  propound 
the  inquiries  which  were  submitted  by 
the  suret}'  company.  The  inquiry  was 
contained  in  a  written  communication, 
addressed  to  the  bank;  it  was  received  by 
the  bank,  and  it  was  proper  to  presume 
that  it  was  delivered  to  the  official  who 
made  reply  thereto,  by  authority  of  the 
hank,  he  being  the  executive  officer  who 
was  charged  with  conducting  the  corre- 
spondence of  the  bank.  The  making  of 
the  certificate  was  an  act  done  in  the 
course  of  the  business  of  the  bank,  by  an 
agent  dealing  with  the  surety  company 
for  and  on  behalf  of  the  bank.  It  did  not 
purport  to  be.  nor  was  it  designed  to  be, 
the  mere  personal  representation  of  the 
individual  who  filled  the  office  of  cashier, 
but  it  was  an  official  act,  performed  on 
behalf  of  the  bank.  The  information  so- 
licited was  such  as  was  proper  to  be 
asked  of  and  communicated  by  the  bank, 
and  as  the  renewal  was  presumably  made 
upon  the  faith  of  the  statements  contained 
in  the  certificate,  the  bank  ought  not  to 
be  heard,  while  seeking  to  obtain  the  ben- 
efits of  the  stipulations  agreed  to  be  per- 
formed by  the  surety.  to  deny  the 
authority  of  its  officer  to  make  the  repre- 
sentations which  induced  the  surety  to 
again  bind  itself  to  be  answerable  for  the 
faithful  performance  by  the  defaulting  of- 
ficer of  the  duties  of  his  employment. 
Fidelity,  etc.,  Co.  v.  Courtney.  186  U.  S. 
342,  349,  46  L.  Ed.  1193.  reaffirmed  in 
Cherry  v.  Fidelity,  etc.,  Co.,  205  U  S 
537,   51    L.    Ed.   920. 

Where    the    officer's    bond    required    no- 
tification   if    the    bank    were    informed    of 


speculation  on  the  officer's  part,  and  the 
president  had  heard  of  such  speculation, 
and  knew  that  speculating  was  something 
unfavorable  as  to  teller's  habits,  the  presi- 
dent of  course  knew  that  the  matters  con- 
cerning him,  of  which  he  had  heard,  were 
such  as  it  was  advisable  for  the  company 
to  make  inquiry  about,  althtaigh  the 
second  question  was  if  he  had  heard  of 
matters  about  which  he  deemed  it  ad- 
visable for  the  company  to  inquire  and 
the  word  "deem"  might  be  said  to  give 
a  considerable  discretion,  it  was  not  a 
discretion  to  be  abused.  That  the  com- 
pany would  consider  it  advisable  to  make 
inquiry  is  too  plain  for  argument,  and  the 
bank  was  responsible  for  the  misrepre- 
sentation in  the  answer.  Guarantee  Co. 
V.  Mechanics'  Sav.  Bank,  etc.,  Co.,  183  Q. 
S.  402.  423,  46  L.  Ed.  253.  reaffirmed  in 
Cherry  v.  Fidelity,  etc.,  Co.,  205  U.  S. 
537.    51    L.    Ed.    920. 

23.  Excess  of  authority  by  officer. — 
American  Surety  Co.  v.  Paulv,  170  U.  S. 
133,  156,  42  L.  Ed.  977,  distinguished  in 
Guarantee  Co.  v.  Merchants'  Sav.  Bank, 
etc..  Co.,  183  U.  S.  402,  423,  46  L.  Ed. 
253,  where  it  was  said:  "In  Pauly's  Case, 
the  president  and  the  cashier  were  con- 
federates in  the  dishonesty  of  the  cashier, 
for  the  purpose  of  defrauding  the  bank; 
and  also  it  was  held  no  part  of  the  duties 
of  the  president  under  the  circumstances 
there  disclosed  to  certify  to  the  integrity 
of  the  cashier  as  he  did.  In  this  case  the 
dishonesty  was  that  of  the  cashier  alone; 
the  statements  were  required  to  be  and 
were  made  on  behalf  of  the  bank,  and  the 
president  acted  for  the  bank  in  so  doing; 
and  the  bonds  were  procured  by  the  bank, 
and  the  bank  paid  the  premiums."  Guar- 
antee Co.  V.  Mechanics'  Sav.  Bank,  etc., 
Co.,  183  U.  S.  402,  423,  46  L.  Ed.  253.  re- 
affirmed in  Cherry  v.  Fidelitj-.  etc..  Co., 
205    U.    S.    537.    51    L.    Ed.    920. 

There  are  many  acts  which  the  presi- 
dent of  a  bank  may  do  without  express 
authority  of  the  board  of  directors,  in 
some  cases  because  the  usage  of  the  par- 
ticular bank  impliedly  autliorized  them, 
in  other  cases  because  such  acts  were 
fairly  within  the  ordinary  routine  of  his 
business  as  president;  but  the  making  of 
a  statement,  as  to  the  honesty  and  fidelity 
of  an  emploj'ce  for  the  benefit  of  the  em- 
ployee, and  to  enable  the  latter  to  obtain 
a  bond  insuring  his  fidelity,  was  no  part 
of  the  ordinary  routine  business  of  a  bank 
president,  and  there  was  nothing  to  show 
tliat  by  any  usage  of  this  particular  bank 
such  function  was  committed  to  its  presi- 
dent. American  Surety  Co.  v.  Pauly,  170 
U.   S.   133,    156.   42   L.   Ed.  977. 

The  procunng  uf  a  bond  for  the  cash- 
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tificate  is  competent  evidence  to  go  to  the  jury.^-i 

(c)  Supervision  and  Notice  of  Default  or  Loss. — A  stipulation  for  due  super- 
vision, contained  in  a  bank  officer's  bond,  means  that  it  is  to  be  exercised  by  the 
bank,  and  the  neglect  or  omission  of  a  minority  of  the  board  or  of  a  subordinate 
officer  or  agent,  is  not  a  breach  thereof. ^^     And  where,  in  addition  to  the  pro- 


ier,  in  order  that  he  might  become  quali- 
fied to  act  as  cashier,  was  no  part  of  the 
business  of  the  bank  nor  within  the  scope 
of  any  duty  imposed  upon  the  president 
of  the  bank.  It  was  the  business  of  the 
cashier  to  obtain  and  present  an  accept- 
able bond.  And  it  was  for  the  bank,  by 
its  constituted  authorities,  to  accept  or 
reject  the  bond  so  presented.  The  bank 
did  not  authorize  its  president  to  give, 
nor  was  it  aware  that  he  gave,  nor  was 
he  entitled  by  virtue  of  his  office  as  presi- 
dent to  sign,  any  certificate  as  to  the  effi- 
ciency, fidelity  or  integrity  of  the  cashier. 
No  relations  existed  between  the  bank  and 
the  surety  company  until  cashier  pre- 
sented to  the  former  the  bond  in  suit. 
What  therefore  the  president  assumed  in 
his  capacity  as  president  to  certify  as  to 
the  cashier's  fidelity  or  integrity,  was  not 
in  the  course  of  the  business  of  the  bank 
nor  within  any  authority  he  possessed. 
He  could  not  create  such  authority  by 
simply  assuming  to  have  it.  American 
Surety  Co.  v.  Pauly,  170  U.  S.  133,  155,  4:2 
L.   Ed.  977. 

If  he  gave  the  certificate  that  he  might. 
with  the  aid  of  the  cashier,  carry  out  his 
purpose  to  defraud  the  bank  for  his  per- 
sonal benefit,  the  law  will  not  presume 
that  he  communicated  to  the  bank  what 
he  had  done  in  order  to  promote  the 
scheme  devised  by  him  in  hostility  to  its 
interests.  American  Surety  Co.  v.  Pauly, 
170  U.   S.  133,   159,  42   L.   Ed.  977. 

As  between  the  bank  and  the  surety 
company,  the  former  cannot  be  deemed, 
merely  by  reason  of  the  president's  rela- 
tion to  it,  to  have  had  constructive  notice 
that  he  as  president  gave  the  certificate 
in  question.  American  Surety  Co.  v. 
Pauly,   170   U.    S.   133,    156,    42   L.    Ed.   977. 

24.  Certificate  in  evidence. — "As  held 
in  First  Nat.  Bank  v.  Stewart,  114  U.  S. 
224.  29  L.  Ed.  101,  a  communication  which 
on  its  face  evidences  that  it  was  written 
by  the  cashier  of  a  bank,  should  not  be 
excluded  from  the  jury  as  not  being  an 
act  of  the  bank,  where  'it  appears  with  rea- 
sonable certainty  to  have  regard  to  the 
business  of  the  bank.'  In  the  case  at  bar 
it  is  manifest  these  elements  were  pres- 
ent, and  the  exclusion  of  the  certificate, 
as  also  of  the  evidence  designed  to  es- 
tablish that  the  giving  of  the  certificate 
was  an  act  done  in  the  course  of  the 
business  of  the  bank,  was  erroneous." 
Fidelity,  etc.,  Co.  z:  Courtney,  186  U.  S. 
342,  351.  46  L.  Ed.  1193.  reaffirmed  in 
Cherry  i:  Fidelity,  etc.,  Co.,  205  U.  S. 
537,  51    L.   Ed.   920. 

But  where  the  very  question  which  the 
jury  would  have  been  called  upon  to   de- 


termine if  the  certificate  had  been  re- 
ceived in  evidence  was  fully  submitted  to 
them  and  was  necessarily  negatived  by 
their  verdict,  no  foundation  exists  for 
holding  that  prejudicial  error  resulted 
from  excluding  the  certificate.  Fidelity, 
etc.,  Co.  V.  Courtney,  186  U.  S.  342,  359. 
46  L.  Ed.  1193.  reaffirmed  in  Cherry  v. 
Fidelity,  etc.,  Co.,  205  U.  S.  537.  51  L. 
Ed.   920. 

25.  Stipulation  for  due  supervision  con- 
strued.— .-\  stipulation  in  a  bank  officer's 
bond:  ''That  the  emploj-er  shall  observe, 
or  cause  to  be  observed,  due  and  custom 
ary  supervision  over  the  employee  for 
the  prevention  of  default,  and  if  the  em- 
ployer shall  at  any  time  during  the  cur- 
rency of  this  bond  condone  any  act  or 
default  upon  the  part  of  the  employee 
which  would  give  the  employer  the  right 
to  claim  hereunder,  and  shall  continue  the 
employee  in  his  service  without  written 
notice  to  the  conipany,  the  company  shall 
not  be  responsible  hereunder  for  any  de- 
fault of  the  employee  which  may  occur 
subsequent  to  such  act  or  default  so  con- 
doned," is  not  fairly  subject  to  the  con- 
struction that  it  was  the  intention  that 
the  neglect  or  omission  of  a  minority  in 
number  of  the  board  of  directors  or  the 
neglect  or  omission  of  subordinate  offi- 
cers or  agents  of  the  bank  should  be 
treated  as  the  neglect  or  omission  of  the 
bank.  The  provision  is  not  that  a  mi- 
nority in  number  of  the  board  of  direc- 
tors or  that  subordinate  officers  or  agents 
would  exercise  due  and  customary  super- 
vision, and  would  not  condone  a  default 
of  the  bonded  employee  or  retain  him  in 
his  employment  after  the  commission  of 
a  default,  but  the  agreement  is  that  the 
bank  would  do  or  not  do  these  things. 
Fidelity,  etc.,  Co.  v.  Courtney,  186  U.  S. 
342.  362,  46  L.  Ed.  1193,  reaffirmed  in 
Cherry  t-.  Fidelity,  etc..  Co.,  205  U.  S. 
537,    51    L.    Ed.    920. 

"The  court  rightly  refused  to  instruct 
the  jury  that  the  mere  knowledge  of  one 
or  more  directors,  less  than  a  majority  of 
the  board,  and  of  the'  vice  president  of 
the  bank,  of  the  default  of  the  president, 
was  imputable  to  the  bank.  Indeed,  when 
the  charge  which  the  court  gave  is  con- 
sidered, it  is  apparent  that  the  court  went 
cuite  as  far  as  the  law  warranted,  in 
favor  of  the  defendant,  since  the  court 
instructed  that  knowledge  acquired  by  the 
cashier  in  the  course  of  the  business  of 
the  bank,  and  not  communicated  by  him 
to  the  board  of  directors,  should  be  re- 
garded as  the  knowledge  of  the  bank."' 
Fidelitv.  etc.,  Co.  v.  Corrtney,  J86  U.  3. 
342,    363,    48    L.    Ed.    1193,    reaffirmed    in 
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visions  already  mentioned,  it  was  agreed  "that  the  employer  shall  at  once  notify 
the  company,  on  his  becoming  aware  of  the  said  employee  being  engaged  in 
speculation  or  gambling,  or  indulging  in  any  disreputable  or  unlawful  habits  or 
pursuits,"  and  the  cashier  did  become  informed  of  speculation  by  the  teller,  and 
told  the  president,  but  on  the  teller's  assurance  that  he  had  ceased  such  prac- 
tices, did  not  inform  the  bonding  company,  this  was  a  breach  of  the  bank's  duty 
to  that  company  which  would  defeat  recovery  on  the  bond.2«  But  notice  need 
not  be  given  of  mere  suspicions  of  an  act  which  may  involve  a  loss ;  there  must 
be  knowledge, 2'  and  the  notice  need  not  be  given  instantly,  but  within  a  reason- 


Cherry   V.    Fidelity,    etc.,    Co.,    ;J05    U.    S. 
537,   51   L.    Ed.   920. 

To  instruct  the  jury  in  broad  terms  that 
if  they  found  that  the  directors  were  care- 
less in  the  management  of  the  bantc  gen- 
erally they  should  find  for  the  defendant 
bonding  company,  could  only  have  served 
to  mislead.  The  court  did  not  err  in  re- 
fusing the  requested  instruction.  Fidelity, 
etc.,  Co.  V.  Courtney,  186  U.  S.  342,  364, 
46  L.  Ed.  1193,  reafiirmed  in  Cherry  z\ 
Fidelity,  etc.,  Co..  205  U.  S.  537.  51  L.  Ed. 
920. 

26.  Speculation  and  other  bad  habits. 
— Guarantee  Co.  v.  Mechanics"  Sav.  Bank, 
etc.,  Co..  183  U.  S.  402,  417.  46_  L.  E'l. 
"253,  reaf^rmed  in  Cherry  v.  Fidelity,  etc., 
Co..  205   U.    S.  537,   51    L.   Ed.   920. 

What  the  company  stipulated  for  was 
prompt  notification  of  information  by  the 
bank  in  regard  to  speculation  or  gambling 
on  the  part  of  the  employee.  It  v^^as  en- 
titled to  exercise  its  own  judgment  on  that 
information  and  had  not  agreed  to  rely 
on  the  bank's  belief  in  that  regard.  It 
had  the  right  to  investigate  for  if^^lf 
whether  the  bank  did  so  or  not.  Notifi- 
cation of  the  existence  of  reason  for  in- 
quiry was  exactly  what  the  clause  was  in- 
tended to  secure.  The  bank  neither  in- 
vestigated nor  gave  the  company  notice 
of  the  information  it  had.  and  substituted 
■tc  own  iiidgment  as  to  the  value  of  that 
information  for  that  of  the  company.  This 
conduct  on  its  part  amounted  to  a  brench 
of.  the  stipulation.  Guarantee  Co.  v.  Me- 
chanics' Sav.  Rank,  etc.,  Co.,  183  U.  S. 
402,  420,  46  L.  Ed.  253. 

It  was  the  duty  of  this  bank  to  have 
made  prompt  investigation,  or  at  all  events 
to  have  notified  the  company  at  once  of 
the  information  that  it  had.  and  the  bank's 
misplaced  confidence  in  its  officer  aflfords 
insufficient  ground  for  enforcing  the  lia- 
bility of  the  suretv  company  on  the 
theory  of  good  faith.  The  failure  of  the 
bank  in  the  particulars  adverted  to  de- 
feats a  recovery  on  the  teller's  bond  for 
defalcation  after  information  of  his  be- 
ing engaged  in  speculation  was  received. 
Gu.irnntee  Co.  z'.  Mechanics'  Sav.  Rank, 
etc..  Co..  183  U.  S.  402,  422.  46  L.  Ed.  253, 
reaffirmed  in  Cherry  ?'.  Fidelity,  etc..  Co.. 
205  IT.  S.   537,  51   L.   Ed.   920. 

"Whatever  the  common-law  duty  on 
the  part  of  the  employer  to  notify  the 
guarantor  of  the  fraud  or  dishonesty  of 
the  employee  whose  fidelity  is  guaranteed, 


the  parties  to  this  contract  undertook  to 
declare  the  duty  of  the  hank  to  the  com- 
pany in  certain  specified  particulars.  It 
required  that  the  employee  should  not 
have  been  guilty  of  previous  default  or 
dereliction  within  the  knowledge  of  the 
employer.  It  provided  for  notification  of 
any  act  of  the  employee  which  might  in- 
volve a  loss  without  unreasonable"  delay 
after  the  occurrence  of  the  act  came  to 
the  knowledge  of  the  employer.  And  it 
re(|uired  immediate  notification  on  the  em- 
ployer becoming  aware  of  the  employee 
being  engaged  in  speculation  or  gambling. 
The  words,  'becoming  aware,'  were  mani- 
festly used  as  expressive  of  a  different 
meaning  from  having  'knowledge.'  "  Guar- 
antee Co.  V.  Mechanics'  Sav.  Rank  etc 
Co..  183  U.  S.  402,  419,  46  L.  Ed.  253.  re- 
afiirmed  in  Cherry  v.  Fidelity,  etc  Co 
205   U.   S.  537,  51   L.  Ed.   920. 

27.  Mere  suspicion  without  knowl- 
edge.—Where  the  bond  for  the  cashier 
required  written  notice  to  be  given 
to  the  company,  at  its  office  in  New 
York,  of  any  act  on  the  part  of  the 
cashier  "which  may  involve  a  loss  for 
which  the  company  is  responsible  here- 
under, as  soon  as  practicable  after  the  oc- 
currence of  such  act  shall  have  come  to 
the  knowledge  of  the  emplover,"  the  de- 
fendant was  entitled  to  notice  in  writing 
of  any  act  of  the  cashier  %vhich  came  to 
the  knowledge  of  the  plaintifif  of  a  fraudu- 
lent or  a  dishonest  character  as  soon  as 
practicable  after  the  plaintiff  acquired 
knowledge.  It  is  not  sufficient  to  defeat 
tlie  plaintifT's  right  of  action  upon  the 
policy  that  it  be  shown  that  the  plaintiff 
may  have  had  suspicions  of  dishonest  con- 
duct of  the  cashier:  but  it  was  plaintiffs 
duty  under  the  policy,  when  it  came  to 
his  knowledge,  when  he  was  satisfied  that 
the  casliier  had  committed  acts  of  dis- 
honesty or  fraud  likelv  to  involve  loss  to 
the  defendant  rnder  the  bond,  as  soon  as 
was  practicable  thereafter  to  frive  writ- 
ten notice  to  the  defendant.  Though  he 
mav  have  had  suspicions  of  irregularities, 
and  of  fraud,  he  was  not  bound  to  act  un- 
til he  hnd  acquired  knowledge  of  some 
specific  fraudulent  or  dishonest  act  which 
might  involve  the  defendant  in  liability 
for  the  misconduct.  .American  Surety  Co 
7'.  Pauly,  170  U.  S.  133.  144.  42  L  Ed 
977. 

Where  a  suretv  company  gave  bond  for 
the    president    of    a    national    bank,    which 
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able  time  under   the  circumstances. -^ 

(d)  Time  for  Filing  Claim  of  Loss. — A  requirement  in  a  bank  officer's  bond 
that  claim  of  loss  be  filed  "as  soon  as  practicable"  after  written  notice,  means 
that  a  full  statement  thereof  shall  be  filed  as  soon  as  it  can  be  prepared  with  rea- 
sonable diligence.-^     The  period  of  six  months  from  "the  deaJi  or  dismissal  or 


was  sued  upon  by  the  bank's  receiver,  it 
was  proper  to  instruct  the  jury  that  the 
receiver  need  not  have  given  the  required 
notice  on  mere  suspicion  as  to  acts  by 
the  president  involving  fraud  or  dis- 
honesty on  his  part  as  president  of  the 
bank,  but  was  bound  to  do  so  only  when 
satisfied  that  he  had  committed  some  spe- 
cific act  of  fraud  or  dishonesty  likely  to 
involve  loss  to  the  company.  American 
Surety  Co.  v.  Pauly,  170  U.  S.  160.  164, 
42   L.    Ed.  987. 

The  provision  in  the  bond  in  these 
words:  "Now,  therefore,  in  considera- 
tion," etc.  *  *  *  "It  is  hereby  declared  and 
agreed,  that  subject  to  the  provision 
herein  contained,  the  company  shall, 
within  three  months  next  after  notice, 
accompanied  by  satisfactory'  proof  of  a 
loss,  as  hereinafter  mentioned,  has  been 
given  to  the  company,  make  good  and 
reimburse  to  the  employer  all  and  any 
pecuniary  loss  sustained  by  the  employer 
of  moneys,  securities  or  other  personal 
property  in  the  possession  of  the  em- 
ployee, or  for  the  possession  of  which  he 
is  responsible,  by  any  act  of  fraud,  or  dis- 
honesty, on  the  part  of  the  employee,  in 
connection  with  the  duties  of  the  ofifice 
or  position  hereinbefore  referred  to.  or 
the  duties  to  which  in  the  employer's 
service  he  may  be  subsequently  appointed. 
and  occurring  during  the  continuance  of 
this  bond,  and  discovered  during  said  con- 
tinuance, or  within  six  months  thereafter. 
and  within  six  months  from  the  death  or 
dismissal  or  retirement  of  the  employee 
from  the  service  of  the  employer.  It  be- 
ing understood  that  a  written  statement 
of  such  loss,  certified  by  the  duly  au- 
thorized officer  or  representative  of  the 
employer,  and  based  upon  the  accounts 
of  the  employee,  shall  be  prima  facie  evi- 
dence thereof."  is  so  drawn  as  to  leave 
room  for  two  constructions  of  its  pro- 
visions, either  of  which,  it  may  be  con- 
ceded, is  reasonable,  one  favorable  to  the 
companj',  and  the  other  favorable  to  the 
bank  and  most  likely  to  subserve  the  pur- 
poses for  which  the  bond  was  given.  In 
such  a  case  the  terms  used  must  be  in- 
terpreted most  strongly  against  the  party 
who  prepared  the  bond  and  delivered  it 
to  the  party  for  whose  protection  it  was 
executed,  ft  has  been  so  held  in  the  case 
(No.  1)  just  decided,  ante.  p.  133.  Ameri- 
can Suretv  Co.  V.  Paulv  (No.  2),  170  U. 
S.    160.    164.    168.    42    L.    Ed.    987. 

23.  "Immediately"  not  necessarily  in- 
st?ntly. —  Fidelitv.  etc..  Co.  :■  Cfuirtnev, 
186  U.  S.  342.  346.  46  L.  Ed.  1193;  Ameri- 
can Surety  Co.  r.  Pauly,  170  U.  S.  160, 
164,  42  L.  Ed.  987,  reauirmed  in  Cherry  v. 


Fidelitv.  etc..  Co.,  205  U.  S.  537,  51  L.  Ed. 
920. 

A  requirement  in  the  bond  of  a  bank  of- 
ficer "that  the  emploj-er  shall  immediately 
give  the  companj-  notice  in  writing  of  the 
discovery  of  any  default  or  loss"  ought 
not  to  receive  the  construction  that  it  was 
intended  by  the  parties  that  notice  of  a 
default  should  be  given  instantly  on  the 
discover}'  of  a  default,  but  that  what  was 
meant  was  that  notice  should  be  given 
within  a  reasonable  time,  having  in  view 
all  the  circumstances  of  the  case.  Fidel- 
ity,  etc.,   Co.   z:    Courtnev,   186   U.    S.    342, 

346.  46  L.  Ed.  1193. 

The  trial  court  was  right  in  refusing  to 
instruct,  as  a  matter  of  law,  that  the  no- 
tice was  not  given  as  soon  as  reasonably 
practicable  under  the  circumstances  of  the 
case,  or  without  unnecessary  delay,  and 
in  leaving  the  jurj'  to  determine  the  ques- 
tion whether  the  receiver  had  acted  with 
reasonable  promptness  in  giving  the  no- 
tice, as  he  did.  from  ten  to  seventeen  days 
after  the  first  discover^'  of  a  default.  Fi- 
delity,  etc.,   Co.   v.    Courtney.  186  U.  S.  342, 

347.  46  L.  Ed.  1193.  reatifirmed  in  Cherrv 
V.  Fidelitv,  etc.,  Co..  205  U.  S.  537,  51  L. 
Ed.    920.  ' 

It  was  not  error  to  leave  it  to  the  jury 
to  sa}'  whether,  under  the  proof,  and  look- 
ing at  all  the  circumstances,  a  notice  given 
May  23d,  of  a  loss  discovered  after  May 
1st.  was  given  with  reasonable  prompt- 
ness. American  Surety  Co.  v.  Paulv.  170 
U.  S.   160.   164.  42   L.   Ed.   987. 

29.  Ti-^e  for  filing  claim. — Where  the 
requirement  of  the  bond  was  that  the  em- 
ployer "shall  file  with  the  company  his 
or  her  claim  hereunder,  with  full  particu- 
lars thereof,  as  soon  as  practicable"  after 
the  giving  of  written  notice  of  a  default 
or  loss,  what  was  required  was  not  a  par- 
tial, but  a  full  statement  of  all  the  items 
of  claimed  misappropriation  on  which  the 
right  to  recover  upon  the  bond  was  based^ 
The  investigation  to  ascertain  the  various 
defaults  continued  after  the  giving  of  the 
preliminary  notice  of  default,  and  the  evi- 
dence in  the  record  fails  to  give  any  sup- 
port to  the  contention  that  the  proof  of 
claim  was  unreasonably  delaved.  and  was 
not  made  as  soon  as  practicable  after  the 
full  particulars  thereof  were  ascertained. 
Fidelitv,  etc..  Co.  v.  Courtney.  186  U.  S. 
342.  34'8.  46  L.  Ed.  1193,  reafiirmed  in 
Cherry    v.     Fidel-'ty.    etc..    Co..    205    U.    S. 

537.  51  L.  Ed.  o^rr. 

Evidence   of    knowledge    of    defaults. — 

The  court  did  not  err  in  instmcting  the 
jurv  that  the  averments  contained  in  a 
pet'tion  filed  bj'  the  receiver  in  an  action 
in    attachment    against    the    defaulting    of- 
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retirement"  of  cfficer  from  employment,  within  which  a  bond  required  that  the 
default  be  discovered  and  notice  given,  did  not  begin  with  the  suspension  of  the 
bank,  but  only  ran  from  either  the  officer's  death  or  actual  retirement  or  dis- 
missal, or  possibly  from  his  taking  service  under  the  receiver.-"*" 

(e)   President  and  Directors. — See  ante,  "In  General,''  I\',  B,  2,  a,   (1),   (a). 

(3)  Enforcement. — Jurisdiction. — Jurisdiction  of  an  action  to  enforce  the 
civil  liability  of  the  directors  of  a  national  bank  for  wrongs  committed  by  them, 
is  not  exclusive  in  the  federal  courts.-'*  ^ 

Limit  of  Liability. — On  a  cashier's  bond,  the  recovery  against  the  sureties  is 
limited  to  the  penalty.-"*- 


ficer  brovight  to  recover  various  items  of 
alleged  indebtedness  to  the  bank,  should 
be  given  no  effect  in  their  deliberations, 
as  but  one  of  said  items  was  em.braced  in 
the  present  action.  The  petition  referred 
to  was  presumably  introduced  in  evidence 
on  behalf  of  the  defendant,  as  tending  to 
establish  that  the  proof  of  claim  was  not 
made  by  the  receiver  as  soon  as  prac- 
ticable after  the  giving  of  notice  that  the 
officer  had  been  guilty  of  a  default.  The 
petition  counted  upon  various  items,  a 
portion  only  of  which  were  embraced  in 
the  petition  in  the  action  on  trial,  and  the 
fact  that  the  pe'^'tion  in  the  attachment 
action  showed  that  when  tiled  the  receiver 
knew  of  some  of  the  misappropriations  of 
the  officer,  did  not  tend  to  prove  that  he 
then  had  knowledge  of  all  of  his  defaults. 
Fidelity,  etc.,  Co.  v.  Courtney,  ]86  U.  S. 
342.  348,  46  L.  Ed.  1103,  reaffirmed  in 
Cherry  v.  Fidelity,  etc..  Co.,  205  U.  S.  537, 
51    L.    Ed.    920. 

30.  Termination  of  liability. — When  the 
bank  suspended  business,  and  the  investi- 
gation by  the  examiner  commenced,  the 
cashier  ceased  to  perform  the  ordinary 
duties  of  a  cashier,  but  within  the  mean- 
ing of  the  bond,  did  not  retire  from,  but 
remained  in,  the  service  of  the  employer 
during  at  lerst  the  investigation  of  the 
bank's  affairs  and  the  custody  of  its  as- 
sets by  the  national  bank  examiner,  which 
lasted  until  the  appointment  of  a  receiver 
and  his  qualification  on  the  29th  day  of 
December,  1891.  Certainly,  the  six  months 
from  "the  death  or  dismissal  or  retirement 
of  the  emplovee  from  the  service  of  the 
employer,"  within  which  his  fraud  or  dis- 
honesty must  have  been  discovered  in  or- 
der to  hold  the  company  liable,  did  not 
commence  to  run  prior  to  the  date  last 
named.  American  Suretv  Co.  t'.  Pauly, 
170   U.    S.    133,   148.  42   L.    Ed.   977. 

Of  course  the  cashier's  death  would 
have  terminated  his  employment  as  cash- 
ier. But  he  was  never  dismissed,  for  his 
dismissal  could  only  have  occurred  by  the 
act  of  the  bank  or  of  some  one  who  repre- 
sented it  before  or  after  it  suspended  busi- 
ness. His  "retirement."  which  would 
arise  from  his  voluntary  act,  occurred 
either  when  he  took  service  under  the 
receiver,  or  when  he  voluntarily  left  that 
service  on  the  2d  day  of  March,  1892. 
Whether  within  the  meaning  of  the  bond 
he  was  in  "the  service  of  the  employer" 
while  he  was  in  the  service  of  the  receiver, 


or  not.  it  is  sufficient  for  this  case  to  hold 
that  he  was  in  the  service  of  the  em- 
ployer at  ka-^t  up  to  the  time  of  the  re- 
ceiver's appointment  and  qualification, 
which  occurred  within  six  months  prior 
to  the  discovery  of  his  fraud  and  dis- 
honesty and  the  giving  of  notice  thereof. 
.^merican  Suretv  Co.  7'.  Pauly.  170  U.  S. 
133,    149.    42    L.    Ed.    977. 

Tt  is  sufficient  in  this  case  to  adjudge 
that  the  officer,  within  the  meaning  of  the 
bond,  was  in  the  service  of  the  bank  uo 
at  least  to  the  date  on  which  the  receiver 
took  possession,  and  that  his  fraudulent 
acts  were  discovered  and  notice  thereof 
given  within  six  months  after  that  date. 
The  acts  of  fraud  and  dishonesty  com- 
plained of  were  discovered  a  few  days 
prior  to  May  23,  1892,  and  notice  thereof 
to  the  company  was  given  on  that  day, 
and  was  followed  by  a  claim  or  proof  of 
loss  inailed  June  24,  1892,  and  received 
by  the  company  July  1,1892.  Such  are  the 
facts  which  the  verdict  of  the  jury  must 
be  taken  to  have  established.  And  if  it 
be  further  true,  as  the  verdict  imports, 
that  the  notice  of  May  23,  1892,  was  given 
as  soon  as  practicable  after  the  occur- 
rence of  the  alleged  fraudulent  acts  came 
to  the  knowledge  of  the  receiver,  then 
the  loss  was  discovered  during  the  con- 
tinuance of  the  bend  and  "wit'^in  six 
months  from  the  *  *  *  retirement  of  the 
employee  from  the  service  of  the  em- 
plover."  And  if  the  bond  is  to  be  re- 
garded as  having  expired  upon  his  death. 
it  also  results  that  the  claim  of  loss  was 
made  within  the  time  required.  .Ameri- 
can Suretv  Co.  7'.  Pauly,  170  U.  S.  160, 
171,   ■\-^    L.    V.(\.    987. 

31.  Jurisdiction. — It  does  not  follow  from 
the  'provision  of  §  5239.  Rev.  Stat.,  con- 
ferrincr  exclusive  jurisdiction  on  courts  of 
the  T'ni'tcd  States  to  declare  a  forfeiture 
of  the  charter  of  a  national  bank  as  the 
result  of  wr'  ngs  committed  by  the  di- 
rectors, and  the  contention  that  a  declara- 
tion of  such  forfeiture  is  a  prerequisite  to 
an  action  to  enforce  the  civil  liability  of 
directors,  that  such  action  could  only  be 
brought  in  the  courts  of  the  United  States 
after  a  forfeiture  has  been  adjudged. 
Yates  V.  Jones  Nat.  Bank.  206  U.  S.  158, 
180,  181,  51  L.  Ed.  1002,  followed  in  Yates 
7'.  Utica  Bank,  200  U.  S.  181,  51  L.  Ed. 
1015. 

32.  Recovery  limited  to  penalty. — Mc- 
Gill  V.  United  States  Bank,  12  Wheat  511. 
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Application  of  Payments  and  Interest.— Partial  payment  having  been  made 
by  the  sureties  (subject  to  all  questions),  the  application  of  these  payments  was 
made  by  deducting  them  from  the  penalty  of  the  bond,  and  allowing  interest  on 
the  balance  thus  resulting,  from  the  commencement  of  the  suit,  there  having  been 
no  previous  demand  of  the  penalty,  or  acknowledgment  that  the  whole  was  due. 
But  interest  was  refused  to  the  sureties  on  the  payments.'"^ 

Evidence  and  Presumption. — The  objection  that  error  was  committed  in 
admitting  in  evidence  the  defaulting  president's  ledger  account,  and  proof  of  al- 
leged prior  frauds,  as  well  as  evidence  showing  the  extent  of  his  indebtedness  to 
the  bank,  is  not  well  taken.  The  case  was  fairly  tried,  and  there  is  no  ground  for 
supposing  that  any  error, of  law  was  committed  by  the  trial  court,^*  and  record 
evidence  of  the  approval  of  a  cashier's  bond  by  the  directors  is  not  necessary,  but 
presumptive  evidence  is  sufficient  with  proof  of  its  execution. •^'^  Willful  waste  or 
misapplication  may  be  presumed  from  a  failure  to  pay  over  and  account  for 
funds,  rebuttable  by  evidence  of  loss  by  negligence  or  accident.^*^ 

Action  for  Refusing  Examination  of  Checks  to  Collector. — The  declara- 
tion, in  an  action  against  a  cashier  for  refusing  to  allow  a  collector  to  examine  its 
paid  bank  checks,  must  allege  that  the  checks  were  not  duly  stamped  when  made, 
signed  and  issued.^''' 

b.  Criminal  Liability— (I)  Construction  of  Statutes. — While  it  is  true  that 
care  must  be  taken  not  to  weaken  the  wholesome  provisions  of  the  statutes  de- 
signed to  protect  depositors  and  stockholders  against  the  wrongdoings  of  banking 
officials,  it  is  of  equal  importance  that  they  should  not  be  so  construed  as  to 
make  transactions  of  such  officials,  carried  on  with  the  utmost  honesty  and  in  a 
sincere  belief  that  no  wrong  was  being  done,  criminal  otTenses,  and  subject 
them  to  the  severe  punishments  which  may  be  imposed  under  those  statutes.^s 


512.  6  L.  Ed.  711;  Farrar  v.  United  States, 

5  Pet.      373.     8     L.    Ed.    159;    Leggett    v. 
Humphreys,  21   How.  66.  67,  16  L.  Ed.  50. 

33.  McGill  V.  United  States  Bank,  12 
Wheat.   511,   6   L.    Ed.   711. 

34.  Competency  of  evidence. — Ameri- 
can Surety  Co.  v.  Pauly,  170  U.  S.  160, 
172,   42   L.    Ed.   987. 

35.  Proof  of  execution  and  approval  of 
bond. — In  a  suit  brought  bj'  the  president, 
directors  and  company  of  the  Bank  of 
the  United  States,  upon  a  bond  given  to 
the  bank  to  secure  the  faithful  perform- 
ance of  the  official  duties  of  one  of  its 
cashiers,  evidence  of  the  execution  of  the 
bond,  and  of  its  approval  by  the  board  of 
directors  (according  to  the  rules  and  regu- 
latirns  contained  in  the  charter  of  the 
bank).  is  admissible  notwithstanding 
there  was  no  record  of  such  approval;  and 
the  plaint'ff  may  prove  the  fact  of  such 
approval  by  the  board,  by  presumptive 
evidence,  in  the  same  manner  as  such  fact 
might  be  proved  in  the  case  of  private 
persons,  not  acting  as  a  corporation,  or 
as  the  agents  of  a  corporation.  United 
States   Bank  v.    Dandridge,    12   Wheat.   64, 

6  L.  Ed.   552. 

36.  Presumption  of  willful  waste  or 
misapplication. — The  presumption  of  a 
willful  waste  or  misapplication  of  the 
funds  of  the  bank  by  the  cashier,  was  a 
natural  conclusion  from  his  failure  to  pay 
over  or  account  for  the  same,  and  an  in- 
struction to  that  effect  is  proper,  if  it  is  not 


put  to  the  jury  as  a  presumption  incapable 
of  being  rebutted  by  evidence  showing  a 
loss  by  negligence  or  accident.  If  such  a 
loss  actually  occurred,  it  was  incumbent 
on  the  cashier  to  prove  it.  and  his  total 
omission  to  ofYer  any  such  proof,  which, 
from  the  nature  of  the  case,  must  be  more 
within  his  own  power,  than  that  of  the 
bank,  ought  to  lead  the  jury  to  the  pre- 
sumption of  the  nonexistence  of  any  such 
negligence,  or  accidental  loss.  Minor  v. 
Mechanics'  Bank,  1  Pet.  46,  68,  7  L.  Ed.  47. 

37.  Under  §  3177  of  the  Revised  Stat- 
utes, authorizing  any  collector,  deputy 
collector,  or  inspector,  to  enter,  in  the 
daytime,  any  building  or  place  where  any 
articles  or  objects  subject  to  tax  are 
made,  produced,  or  kept,  within  his  dis- 
trict, so  far  as  it  may  be  necessary  for 
the  purpose  of  examining  said  articles  or 
objects,  the  United  States  brought  suit 
against  the  cashier  of  a  national  bank, 
having  charge  of  its  place  of  business, 
where  were  kept  checks  drawn  upon  and 
paid  by  it.  who  refused  to  permit  the  col- 
lector of  the  proper  district  to  examine 
said  bank  checks.  Held,  that  the  declara- 
tion was  bad  in  not  alleging  that  the  paid 
checks  on  the  bank  remaining  in  its  pos- 
session were  not  duly  stamped  at  the 
time  thev  were  made,  signed,  and  issued. 
United  States  v.  Mann,  r*  U.  S.  580,  24 
L.  Ed.  531. 

38.  Potter  v.  United  States,  155  U.  S. 
438,  447.  39  L.  Ed.  214;  Spurr  z'.  United 
States,  174  U.  S.  728,  735,  43  L.  Ed.  1150. 
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(2)  Mode  of  Prosecution  and  Gen\eral  Form  of  Indictment. — Necessity  for 
Indictment. — The  crime  of  embezzlement  and  making  false  entries  as  the  pres- 
ident of  a  national  bank,  in  violation  of  §  5209  of  the  Revised  Statutes,  which 
prescribes  the  punishment  of  imprisonment  for  not  less  than  five  years  nor  more 
than  ten  years,  which  imprisonment  may  be  ordered  to  be  executed  hi  a  state  jail 
or  penitentiary  (Rev.  Stat..  §  5541),  cannot  be  prosecuted  on  information,  but 
only  on  j^rescntmcnt  or  indictment  by  a  grand  jury,  being  an  infamous  crime.^^ 

Place  of  Indictment. — Where  the  alleged  criminal  acts  of  a  bank  president 
in  defrauding  his  bank  under  Rev.  Stat.,  §  5209,  were  begun  in  one  state,  but 
were  completed  in  another,  it  was  therefore  within  the  jurisdiction  of  the  court 
for  the  latter  state  to  have  cognizance  of  the  prosecution.'*'^ 

Certainty  and  Accuracy  Required  in  Indictment. — An  indictment  under 
the  national  banking  act  is  sufficiently  certain  where  it  contains  every  element  of 
the  offense  alleged ;  sufficiently  apprises  the  defendant  of  the  charge,  and  sup- 
plies record  evidence  on  which  a  plea  of  former  acquittal  or  conviction  may  be 
founded.^  ^ 


39.  Embezzlement  and  making  false  en- 
tries require  indictment. — United  States 
V.  DeWalt.  128  U.  S.  393.  32  L.   Ed.  485. 

"In  Mackin  v.  United  States.  117  U.  S. 
348,  352,  29  L.  Ed.  909,  this  court  held, 
speaking  through  Mr.  Justice  Gray,  'that, 
at  the  present  day,  imprisonment  in  a 
state  prison  or  penitentiary,  with  or  with- 
out hard  labor,  is  an  infamous  punish- 
ment.'" United  States  v.  DeWalt.  128 
U.   S.  393.  394.  32  L.   Ed.   485. 

And  so  also  of  making  a  false  report 
or  statement  under  the  same  statute.  Ex 
parte   Bain,  121  U.  S.   1,  12.  30   L.   Ed.  849. 

40.  Jurisdiction  of  prosecu'-ion. — Put- 
nam V.  United  States,  162  U.  S.  G87,  711, 
40   L.   Ed.    1118. 

In  view  of  the  fact  that  the  power  to 
draw  the  checks  which  constituted  the 
alleged  misappropriation,  did  not  inheio 
in  the  functions  of  the  president,  and  in 
consequence  of  the  absence  of  proof  as 
to  a  course  of  business  implying  the 
power,  as  also  in  consideration  of  the 
fact  that  the  January  checks  were  not 
drawn  at  the  banking  establishment,  but 
in  another  city,  the  proof  was  adequate  to 
justify  the  court  in  refusing  to  take  the 
case  from  the  jury,  and  in  leaving  it  to 
th^m  to  determnie  whether  ihcv<^  was  such 
informality  in  the  checks  as  made  a  subse- 
quent ratilication,  obtained  in  tlie  state 
where  the  prosecution  was  instituted  by 
the  fraudulent  representation  of  the  de- 
fendant, one  of  the  efficient  causes  for  the 
absorption  of  the  credit  resulting  from  the 
debit  of  the  checks,  so  as  to  defer  the 
completion  of  the  ofYense  to  the  time  of 
such  ratification  and  give  the  courts  of 
the  state  where  it  was  made  jurisdiction. 
Putnam  v.  United  States,  162  U.  S  687, 
713.  40  L.  Ed.  1118. 

,,  *^-  Certainty  required  in  indictment. — 
''Few  indictments  under  the  national  bank- 
ing law  are  so  skillfully  drawn  as  to  be 
I'cvond  the  hvpercriticism  of  astute  coun- 
sel—few which  might  not  be  made  more 
definite  by  additional  allegations.  But  the 
true  test  is,  not  whether  it  might  possibly 
have  been  made  more  certain,  but  whether 


it  contains  every  element  of  the  ofTense 
intended  to  be  charged,  and  sufficiently  ap- 
prises the  defendant  of  what  he  must  be 
prepared  to  meet,  and,  in  case  any  other 
proceedings  are  taken  against  him  for  a 
similar  ofTense.  whether  the  record  shows 
with  accuracy  to  what  extent  he  may 
plead  a  former  acquittal  or  conviction. 
Evans  V.  United  States,  153  U.  S.  584.  587 
588,  38  L.  Ed.  830;  Batchelor  7'.  United 
States,  156  U.S.  426,  39  L.Ed.  478."  Coch- 
ran V.  United  States,  157  U.  S.  286.  290, 
•'iO  L.  Ed.  704.  See.  generally.  the 
title  INDICTMENTS.  I  N  K  O  R  M  \- 
TIONS  AND  PRESENTMENTS.  And 
see  post,  "Where  the  Specific  Offenses 
Are   Considered." 

While  the  rules  of  criminal  pleading  re- 
quire that  the  accused  shall  be  fully  ap- 
prised of  the  charge  made  against'  him, 
it  should,  after  all,  be  borne  in  mind  that 
the  object  of  criminal  proceedings  is  to 
convict  the  guilty,  as  well  as  to  shield  the 
innocent,  and  no  impracticable  standards 
of  particularity  should  be  set  up,  whereby 
the  government  may  be  entrapped  into 
making  allegations  which  it  would  be  im- 
possible to  prove,  although  the  note  which 
defendant  is  charged  with  receiving  and 
misappropriating,  might  have  been  deliv- 
ered to  the  defendant  for  a  score  of  hon- 
est purposes,  which  it  would  be  utterly 
impossible  to  anticipate,  neither  in  crim- 
inal nor  in  civil  pleading  is  it  required  to 
anticipate  or  negative  a  defense.  Evans 
V.  United  States.  153  U.  S.  584.  590.  38  L. 
Ed.   830. 

Description  of  bank.— Where  the  lan- 
guage (if  an  indictment  is  that  the  defend- 
ant "was  then  and  there  president  a^.d 
agent  of  a  certain  national  banking  asso- 
ciation, to  wit:  "The  Second  National 
Bank  of  Jeflferson,'  theretofore  duly  or- 
ganized and  established  and  then  existing 
and  doing  business  at  the  village  of  Jef- 
ferson and  county  of  Ashtabula,  in  the  di- 
vision and  district  aforesaid  under  the 
laws  of  the  United  States,"  this  can  mean 
only  that  it  was  organized  and  established 
as  a  banking  association  under  the  act  of 
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Capacity  in  Which  Act  Was  Done.^ — The  charging  of  the  defendant  pres- 
ident of  a  national  bank,  wirh  committing  the  acts  therein  charged  against  him  as 
"president  and  agent"  did  not  vitiate  said  counts  of  an  indictment  under  §  5209, 
Rev.  Stat.42 

(3)  Euibccslcinciiit,  Misappropriation,  or  Misapplication  of  Funds. — As  to  lia- 
bility of  sureties  on  bond,  see  ante.  "Of  Cashier  or  Other  Officer,  and  His  Sure- 
ties,"  IV,  B,  2,  a,  (2). 

(a)  Enibczzlcnicnt. — An  allegation  that  the  moneys  and  funds  charged  to  have 
been  embezzled  were  at  the  time  in  the  possession  of  the  defendant  as  president 
and  agent,  is  a  sufficient  averment  as  to  the  character  in  which  they  were  held.^^ 

(b)  Misappropriation  or  Misapplication  of  Funds — aa.  Elements  of  Offense 
and  Indictment  Therefor. — To  constitute  a  willful  misapplication  by  an  officer  of 


congress  authorizing  the  organization  and 
establishment  of  national  banks,  and  that 
it  was  in  existence  and  doing  business  at 
the  time  of  the  alleged  offense  as  such 
national  banking  association.  United 
States  f.  Xorthway,  120  U.  S.  327,  336,  30 
L.  Ed.  664. 

Variance. — Where  the  bank  alleged  to 
have  been  defrauded  b}^  its  president  was 
referred  to  in  the  indictment  of  the  latter 
as  "a  certain  national  banking  association, 
then  and  there  known  and  designated  as 
the  National  Granite  State  Bank,  which 
said  association  had  been  heretofore 
created  and  organized  under  and  by  vir- 
tue of  the  laws  of  the  United  States  of 
America,  and  which  said  association  was 
then  and  there  acting  and  carrying  on  a 
national  banking  business  at  the  city  of 
Exeter  under  the  laws  aforesaid.'"  and  the 
evidence  offered  proved  that  the  author- 
ized name  of  the  bank  was  the  National 
Granite  State  Bank  of  Exeter,  the  omis- 
sion of  the  words  "of  Exeter"  was  not  a 
material  variance,  if  the  bank  carried  on 
its  business  and  was  as  well  known  by  the 
one  name  as  the  other.  Putnam  v.  United 
States,   162   U.   S.   687,  690.   4C    L.    Kd.    1118. 

42.  Acts  done  "as  president  and  agent." 
— "The  allegation  is  not  uncertain,  as  it 
might  have  been  if  it  had  been  'president 
or  agent.'  In  that  case,  it  might  have 
been  urged,  that,  as  the  offense  was 
charged  to  have  been  committed  by  the 
defendant  either  as  president  or  agent,  it 
was  uncertain  in  which  of  these  capacities 
he  was  charged.  For.  although  it  might 
be  said  that  a  president  is  ex  officio  agent 
of  the  association,  there  may  be  many 
agents  who  are  not  president."  United 
States  7'.  North  way,  120  U.  S.  327,  330,  30 
L.   Ed    664. 

"Neither  is  the  description  contradic- 
tory, because  he  may  be  both  president 
and  agent.  There  is  no  repugnance  in  the 
two  characters.  Even  on  the  supposition 
that  the  statute  means  to  make  a  distinc- 
tion between  the  two  offices  of  president 
and  agent,  there  is  nothing  in  the  nature 
of  either  to  prevent  them  both  being  held 
at  the  same  time  by  one  person,  and  the 
acts  charged  may  in  contemplation  of  law 
have  been  committed  by  him  in  both  ca- 
pacities.    A  fortiori  may  this  be  the   case, 


if  every  president  of  such  an  association 
is  to  be  held  b}'  virtue  of  his  office  to  be 
also,  within  the  meaning  of  the  act,  an 
agent  of  the  association.  In  that  case, 
the  use  of  the  words  'and  agent'  would  be 
mere  surplusage  in  the  indictment." 
United  States  v.  Northway.  120  U.  S.  327, 

330,  30  L.  Ed.  664.  See  post,  "]\Iisappro- 
priation  or  Misapplication  of  Funds," 
IV,  B.  2,  b.   (:),    (b). 

43.  Embezzlement — Sufficiency  of  in- 
dictment.— In  respect  to  the  counts  for 
embezzlement,  it  is  quite  clear  that  the  al- 
legation is  sufficient,  as  it  distinctly  al- 
leges that  the  moneys  and  funds  charged 
to  have  been  embezzled  were  at  the  time 
in  the  possession  of  the  defendant  as  pres- 
ident and  agent.  This  necessarily  means 
that  they  had  come  into  his  possession  m 
his  official  character,  so  that  he  held  them 
in  trust  for  the  use  and  benefit  of  the  as- 
sociation. In  respect  to  those  funds,  the 
charge  against  him  is  that  he  embezzled 
them  by  converting  them  to  his  own  use. 
This  fully  and  exactly  describes  the  of- 
fense of  embezzlement  under  the  act  by 
an  officer  and  agent  of  the  association. 
United  States  v.  Northway.  120  U.  S.  327, 

331.  30  L.   Ed.  664. 

There  can  be  no  doubt  of  the  sufficiency 
of  a  coimt  of  an  indictment  which  avers 
that  the  defendant  was  president  of  a  na- 
tional banking  association;  that  by  virtue 
of  his  office  he  received  and  took  into  his 
possession  certain  bonds  (fully  described), 
the  property  of  the  association;  and  that, 
with  intent  to  injure  and  defraud  the  as- 
sociation, he  embezzled  the  bonds  and 
converted  them  to  his  own  use.  On  prin- 
ciple and  precedent,  no  further  averment 
was  reouisite  to  a  complete  and  sufficient 
description  of  the  crime  charged.  United 
States  V.  Britton.  107  U.  S.  6.55.  669,  27  L. 
Ed.  520;  Claasen  v.  United  States.  142  U. 
S.  140,  146.  35  L.  Ed.  966.  See  ante. 
"Mode  of  Prosecution  and  General  Form 
of  Indictment."  IV,  B,  2,  b.  (2).  And  see. 
generallv,  the   title   EMBEZZLEMENT. 

By  officer  of  depositary  bank,  see  ante, 
"Special  Deposits  and  Depositaries,"  III, 
B,  2,  c. 

Reccvery  of  embezzled  funds  from  bona 
fide  recipient. — Sec  ante,  "Application  of 
Rule,"  IV,  B,  1,  d,  (2). 
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a  national  bank,  of  its  funds,  under  §  5209,  Rev.  Stat.,  there  must  be  a  conver- 
sion by  the  party  charged  to  his  own  use  or  the  use  of  some  one  other  than  the 
bank,'**  and  where  tlie  alleged  misapplication  consisted  in  the  purchase  of  stock 
in  violation  of  §  5201,  Rev.  Stat.,  it  was  necessary  to  allege  that  tlie  purchase  of 
stock  was  not  made  in  order  to  prevent  loss  on  some  previously  contracted  debt.'*^ 
It  is  not  sufficient  to  charge  a  willful  misapplication,  without  averments  to  show 


44.    Use  to  which  converted  other  than 

bank's.— United  States  v.  P,ritton,  108  U. 
S.  102.  :^7  L.  Ed.  70.3,  reaffirming  United 
States  r.  Britton,  107  U.  S.  6.5.5.  27  L.  Ed. 
520;  United  States  v.  Northway.  120  U.  S. 
327,  332,  30  L.  Ed.  664;  Coffin  v.  United 
States.  156  U.  S.  432,  449,  39  L.   Ed.  481. 

Tt  is  not  an  offense  under  §  5209,  Rev. 
Stat.,  for  the  president  and  a  director  of 
a  national  banking  association  conjointly 
to  apply  funds  of  the  bank  to  the  purchase 
of  its  capital  stock  and  hold  same  in  trust 
for  the  use  of  the  bank,  whether  it  is 
charged  to  have  been  done  with  intent  to 
injure  and  defraud  or  not.  There  must 
be  a  conversion  by  the  party  charged  to 
his  own  use  or  use  of  some  one  other  than 
the  bank.  United  States  r.  Britton,  108 
U.  S.  192,  27  L.  Ed.  703.  reaffirming  United 
States  V.  Britton,  107  U.  S.  655.  27  L.  Ed. 
520. 

A  count  charging  tliat  the  defendant, 
being  president  of  the  association,  paid  to  a 
certain  person  unknown  the  sum  of  $2,400  of 
the  moneys  of  the  association  in  the  pur- 
chase of  forty  shares  of  its  capital  stock, 
which  stock,  so  purchased,  was  held  by 
the  defendant  in  trust  for  the  use  of  the 
association,  and  the  same  was  not  pur- 
chased to  prevent  loss  on  any  debt  there- 
tofore contracted  with  the  association  "n 
go^d  faitli,  and  that  so  the  defendant  did 
willfully  misapply  the  moneys  of  the  as- 
sociation with  intent  to  injure  and  defraud 
the  association  and  certain  per^-^ns  to  the 
grand  jurors  unknown,  is  insuffi'^'ent  un- 
der §  5209.  Rev.  Stat.  United  States  v. 
Britton,  107  U.  S.  655.  666,  27  L.  Ed.  520. 

The  willful  misapplication  made  an  of- 
fense by  §  5209  means  a  misapplication 
for  the  use,  benefit,  or  gain  of  the  party 
charged,  or  of  some  company  or  person 
other  than  the  association.  Therefore,  to 
constitute  the  offense  of  willful  misappli- 
cation, there  must  be  a  conversion  to  his 
own  use  or  the  use  of  someone  else  of 
the  moneys  and  funds  of  the  association 
by  the  party  charged.  This  essential  ele- 
ment of  the  offense  is  not  averred  in  the 
counts  under  consideration,  but  is  nega- 
tived by  the  averment  that  the  shares  pur- 
chased by  the  defendant  were  held  by 
him  in  trust  for  the  use  of  the  association, 
and  there  is  no  averment  of  a  conversion 
by  the  defendant  to  his  own  use  or  the 
use  of  any  other  person  of  the  funds  used 
in  the  purchase  of  the  shares.  The  counts, 
therefore,  charge  maladministration  of  the 
affairs  of  the  bank,  rather  than  criminal 
misapplication  of  its  funds.  United  States 
?'.  Britton.  107  U.  S.  655.  666,  27  L.  Ed. 
520;  Coffin  v.  United  States.  156  U.  S.  432, 


449,  39  L.  Ed.  481;  Evans  t'.  United  States, 
153  U.  S.  584,  587.  38  L.  Ed.  830. 

"The  willful  misapplication  of  the 
moneys  and  funds  of  the  banking  associa- 
tion, which  is  made  an  offense  by  §  5209, 
means  sometiiing  different  from  the  acts 
of  official  maladministration  referred  to  in 
§  5239,  and  it  must  be  a  willful  misappli- 
cation for  the  use  or  benefit  of  the  party 
charged,  or  of  some  person  or  company 
other  than  the  association,  with  intent  vo 
injure  and  defraud  the  association  or  some 
other  body  corporate  or  some  natural  per- 
son." United  States  f.  Britton.  107  U.  S. 
655,   668.   27   L.    Ed.   520. 

In  Coffin  ?'.  United  States,  156  U.  S.  43'^, 
449,  39  L.  Ed.  481.  it  was  held  that  this 
essential  was  complied  with,  and  that  the 
various  counts  of  the  indictment  were  all 
substantially  alike  in  stating  the  conver- 
sion. They  clearly  stated  the  misapplica- 
tion and  actual  conversion  of  the  money 
by  the  methods  described,  that  is  to  say, 
by  paying  it  out  of  the  funds  of  the  bank 
to  a  designated  person  when  that  person 
was  not  entitled  to  take  the  funds,  and 
that  owing  to  the  insolvency  of  such  per- 
son  the  money  was  lost   to  the  brink. 

The  counts  are  bad  also  for  repugnancy, 
in  that  they  aver  that  the  defendant  pur- 
chased the  shares  of  the  association,  and 
held  them  in  trust  for  the  association. 
This  charge,  without  further  averments, 
is  clearly  re])ugnant.  United  St'^tes  v. 
Britton,  107  U.  S.  655.   668.   27  L.    Ed.   .520. 

It  is  true  that  it  is  possible  for  an  offi- 
cer of  a  banking  association,  with  intent 
to  defraud  it,  to  misappropriate  its  funds 
in  the  purchase  for  its  use  of  its  own 
stock.  But  the  count  which  avers  such  an 
act  should  also  make  other  averments  to 
show  that  the  application  was  not  merely 
a  use  of  the  mnncy  for  the  benefit  of  the 
association  forbidden  by  law,  but  a  crim- 
inal misapplication,  by  which  it  was  pos- 
sible that  the  association  could  be  de 
frauded.  United  States  v.  Britton,  107  U. 
S.  655.  668.  :27  L.   Ed.  520. 

45.  Purchase  of  stock — Necessity  of 
preventing  loss. — The  purchase  of  stock 
in  violation  of  §  5201  of  the  revised  stat- 
utes of  the  United  States,  if  made  with 
intent  to  defraud,  and  by  one  or  more  of 
the  officers  of  the  bank  named  in  said  § 
5209  of  the  Revised  Statutes,  is  not  a 
crime  punishable  under  the  latter  section 
as  a  willful  misapplication  of  funds.  It 
should  have  been  averred  that  the  pur- 
chase was  not  necessarj'  to  prevent  loss 
upon  a  debt  previously  contracted  in  good 
faith.  United  States  r-.  Britton.  107  tj.  S. 
655.  660,  27   L.    Ed.  520. 

"It    is    not    every    purchase    of    its    own 
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how  it  was  made  and  that  it  was  an  unlawful  one,^*^  although  it  is  not  necessary 
to  allege  that  the  moneys  or  funds  had  been  previously  intrusted  to  defendant.-*" 
The  intent  to  injure  and  defraud  is  an  essential  ingredient  to  every  offense  spec- 


shares  by  an  association  that  is  forbidden. 
The  very  section  and  sentence  of  the  stat- 
ute which  declares  that  no  banking  asso- 
ciation shall  be  a  purchaser  of  its  own 
shares,  contains  the  exception  'unless  such 
purchase  shall  be  necessary  to  prevent 
loss  upon  a  debt  previously  contracted  in 
good  faith."  This  exception  should  have 
been  negatived  in  these  counts."  United 
States  z\  Britton,  107  U.  S.  655,  669.  27  L. 
Ed.  520;  United  States  z\  Xorthway,  120 
U.  S.  327.  332,  30  L.  Jid.  064. 

46.  Charge  of  "willful  misapplication" 
insufficient. — By  the  settled  rules  of  crirn- 
inal  pleading,  and  by  the  previous  deci- 
sions of  this  court,  the  words  "willfully 
misapplies,"  in  Rev.  Stat.,  §  5209,  having 
no  settled  technical  meaning  (such  as  the 
word  "embezzle"  has  in  the  statutes,  f-^r 
the  words  "steal,  take  and  carry  away" 
have  at  common  law),  do  not.  of  them- 
selves, fully  and  clearly  set  forth  everj'  el- 
ement necessary  to  constitute  the  offense 
intended  to  be  punished;  but  they  must 
be  supplemented  by  further  averments, 
showing  how  the  misapplication  was 
made,  and  that  it  was  an  unlawful  one. 
Without  such  averments,  there  is  no  suf- 
ficient description  of  the  exact  offense 
with  which  the  defendant  is  charged,  so 
as  to  enable  him  to  defend  himself  against 
it,  or  to  plead  an  acquittal  or  conviction 
in  bar  of  a  future  prosecution  for  the 
same  cause.  Batchelor  t'.  United  States, 
156  U.  S.  426,  429,  39  L.  Ed.  478;  United 
States  V.  Britton.  107  U.  S.  655.  661.  669, 
27  L,.  Ed.  520;  United  States  v.  Xorthway, 
120  U.  S.  327,  332,  334.  30  L.  Ed.  664; 
Evans  V.  United  States,  153  U.  S.  584,  587, 
588,  38  L.  Ed.  830. 

A  general  allegation,  at  the  beginning 
of  the  count  in  question,  that  the  defend- 
ant, on  January  1,  1891.  and  at  divers 
times  between  that  date  and  July  8,  1893, 
being  president,  director  and  agent  of  a 
certain  national  banking  association,  did, 
as  such  president,  director  and  agent, 
"willfully  misapply  forty  thousand,  four 
hundred  and  twenty-one  dollars  and  sev- 
enty-nine cents,  of  the  moneys,  funds  and 
credits  then  and  there  belonging  to  and 
the  propert}'  of  said  association,  in  the 
manner  following."  is  insufficient,  unless 
the  acts  afterwards  alleged  amount  to  a 
willful  misapplication  of  funds  of  the  as- 
sociation, within  the  meaning  of  the  stat- 
ute, as  in  this  indictment  they  do  not.  See 
statement  of  case  for  form  of  indictment. 
Batchelor  r.  United  States,  156  U.  S.  426, 
429.  39   L.   Ed.  478. 

Where  counts  simply  charge  that  the 
defendant,  being  president  of  the  associa- 
tion, willfully  misapplied  its  moneys  and 
funds  by  buj'ing  therewith  certain  shares 
of  its  stock,  with  intent  to  injure  and  de- 
fraud the  association  and  certain  persons 


to  the  grand  jurors  unknown,  the  words 
"willfully  misapplied"  are  new  in  statutes 
creating  offenses,  and  they  do  not,  there- 
fore, of  themselves  fully  and  clearly  set 
forth  elements  of  the  offense  charged.  It 
would  not  be  sufficient  simply  to  aver  that 
the  defendant  "willfully  misapplied"  the 
funds  of  the  association.  There  must  be 
averments  to  show  how  the  application 
was  made  and  that  it  was  an  unlawful  one. 
United  States  v.  Britton,  107  U.  S.  655. 
669.  27  L.   Ed.  520. 

47.  "A  willful  and  criminal  misapplica- 
tion of  the  funds  of  the  association  may 
be  made  bj'  an  officer  or  agent  of  the  bank 
without  having  previously  received  them 
into  his  manual  possession."  United 
States  V.  Xorthway,  120  U.  S.  327.  331,  30 
L.  Ed.  664:  Evans  v.  United  States,  153 
U.  S.  584.  588.  38  L.  Ed.  830.  See.  also, 
Claasen  v.  United  States,  142  U.  S.  140, 
35  L.  Ed.  966. 

If  it  be  necessary  to  the  commission  of 
the  offense  of  willfully  inisapplying  the 
funds  of  the  bank  that  they  should  have 
come  previously  into  the  possession  of  the 
defendant  in  his  official  capacity,  so  that 
he  could  be  said  to  have  been  intrusted 
with  their  possession,  all  distinction  be- 
tweei.  the  offenses  of  willfully  misapplj^- 
ing  the  funds  and  of  embezzlement  would 
disappear.  But  it  is  evidently  the  inten- 
tion of  the  statute  not  to  use  the  words 
"embezzle"  and  "willfully  misapply"  as 
synonym.ous.  In  order  to  misapply  the 
funds  of  the  bank  it  is  not  necessary  that 
the  officer  charged  should  be  in  ..ctual  pos- 
session of  them  by  virtue  of  a  trust  com- 
mitted to  him.  He  may  abstract  them 
from  the  other  funds  of  the  bank  unlaw- 
fully, and  afterwards  criminally  misapply 
them,  or  by  virtue  of  his  official  relation 
to  the  bank  he  may  have  such  control,  di- 
rection, and  power  of  manageinent  as  to 
direct  an  application  of  the  funds  in  such 
a  manner  and  under  such  circumstances  as 
to  constitute  the  offense  of  willful  mis- 
application. United  States  z'.  Xorthway, 
120  U.   S.  327,  332,  30   L.   Ed.   664. 

And  when  it  is  charged,  that  he  did  will- 
iuWy  misapply  certain  funds  belonging  to 
the  association,  by  causing  them  to  be 
paid  out  to  his  own  use  and  benefit  in  un- 
authorized and  unlawful  purchases,  with- 
out the  knowledge  and  consent  of  the  as- 
sociation, and  with  the  intent  to  injure  it, 
it  necessarily  implies  that  the  acts  charged 
were  done  by  him  in  his  official  capacity, 
and  by  virtue  of  power,  control,  and  man- 
agement which  he  was  enabled  to  exert 
by  virtue  of  his  official  relation.  This 
completes  the  offense  intended  by  the 
statute  of  a  willful  misapplication  of  the 
mone}''S  and  funds  of  a  national  banking 
association.  United  States  v.  Xorthway, 
120  U.  S.  327,  332,  30  L.  Ed.  66i. 
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ified  in  §'  5209,  and  the  failure  to  aver  the  intent  is  a  fatal  defect  in  the  counts 
in  which  it  occurs.^ ^ 

Evidence. — Upon  the  trial  of  a  national  bank  president  for  misapplication  of 
its  funds,  it  was  proper  to  ask  the  cashier  on  cross-examination  why  he  resigned 
as  cashier  shortly  after  the  commission  of  the  misapplications  charged.  Because 
he  was  the  officer  next  in  rank  to  the  president  and  had  testified  on  defendant's 
behalf,  his  personal  action  was  relevant  on  cross-examination  as  testing  his  tes- 
timony in  chief.  If  the  voluntary  resignation  had  no  connection  with  the  pres- 
ident's conduct,  the  answer  could  not  be  injurious,  and  besides  these  answers  were 
practically  immaterial.'*^ 

bb.  Apl^Ucation  of  Rules  to  Specific  Acts. — Procuring  Discount  of  His  Own 
Note. — To  charge  that  the  president  and  director  of  a  national  banking  associa- 
tion, being  insolvent,  procured  to  be  discounted  his  own  note,  the  same  not  being 
well  secured,  the  payee  and  indorser  thereof  being  also  insolvent,  which  he,  the 
defendant,  well  knew,  and  converted  to  his  own  use  the  proceeds  of  the  discount, 
does  not  charge  a  willful  misapplication  of  its  moneys  within  the  meaning  of  § 
5209,  Rev.  Stat.    It  is  not  even  necessarily  a  fraud  on  the  association.''*^ 


48.  Intent— United  States  v.  Britton,  107 
U.  S.  655,  6G9,  27  L.  Ed.  520;  United  States 
V.  Northway,  120  U.  S.  '■.'7,  .332,  30  L.  Ed. 
664;  Agnew  v.  United  States,  165  U  S. 
36,  41  L.  Ed.  6C4. 

"It  is  necessary  in  an  indictment  under 
§  5209  of  the  Revised  Statutes,  charging 
willful  misapplication  of  the  funds  of  a 
banking  association,  to  allege  that  such 
misapplication  was  with  intent  to  de- 
fraud." United  States  v.  Rrltton,  107  U. 
S.  655,  660,  27  L.  Ed.  520. 

In  fact,  the  gravamen  of  the  offense 
consists  in  the  evil  design  with  which  the 
misappropriation  is  made,  and  a  count 
which  should  omit  the  words  "willfully," 
etc.,  and  "with  intent  to  defraud,"  wnuld 
be  clearly  bad.  Evans  v.  United  States, 
153  U.  S.  584,  594,  38  L.  Ed.  830;  Potter  v. 
United  States,  155  U  S.  438,  446,  39  L.  Ed. 
214;  Spurr  v.  United  States,  174  U.  S.  728, 
735.  43  L.   Ed.   1150. 

Instructions. — The  court  advised  the 
jury  that  in  determining  defendant's  in- 
tent they  might  consider  testimony  tend- 
ing to  show  that  defendant,  without  notice 
to  the  board  of  directors,  and  without  their 
knowledge  or  consent,  had  invested  one- 
half  the  liank's  capital  in  the  bonds  in 
question,  and  then  said:  "The  rule  of  law 
in  regard  to  intent  is  that  intent  to  defraud 
is  to  be  inferred  from  willfully  and  know- 
ingly doing  that  which  is  illegal,  and 
which,  in  its  necessary  consequences  and 
results,  must  injure  another.  The  intent 
may  be  presumed  from  the  doing  of  the 
wrongful  or  fraudulent  or  illegal  act,  and 
in  this  case,  if  you  find  tii.nt  the  defendant 
placed  that  which  was  worthless  or  of  little 
value  among  the  assets  of  the  bank  at  a 
greatly  exaggerated  value  and  had  that 
exaggerated  value  placed  to  his  own  per- 
sonal account  upon  the  books  of  the  bank, 
from  such  finding  of  fact  you  must  neces- 
sarily infer  that  the  intent  with  winch  he 
did  that  act  was  to  injure  or  defraud  the 
bank,  but  this  inference  or  presumption  is 
not  necessarily  conclusive,"  etc.     Held,  to 


be  no  error.  Agnew  v.  United  btates,  165 
U.  S.  36,  49,  41  L.  Ed.  624.  See,  generally, 
ante,  "Mode  of  Prosecution  and  General 
Form  of  Indictment,"  IV,  B,  2.  b,  (2). 

49.  Evidence. — Agnew  v.  United  States, 
165   U.    S.   36,   41    L.   Ed.   624. 

On  the  trial  of  the  president  of  a  national 
bank  for  criminal  misapplication  of  its 
funds,  the  cashier  at  the  time  of  the  al 
ieged  criminal  misapplication  having  tes- 
tified fully,  on  behalf  of  the  defendant,  as 
to  its  financial  condition  and  standing,  was 
asked  if  he  knew  defendant's  financial 
rating  at  that  time,  and  was  not  allowed 
to  answer.  The  ruling  was  correct,  as  the 
point  of  inquiry  was  defendant's  actual 
financial  condition  or  what  he  knew  or 
must  be.  held  to  have  known  or  actually 
and  with  reason  believed  that  it  was,  and 
his  commercial  rating  was  not  relevant. 
Agnew  V.  United  States,  165  U.  S.  36,  41 
L.  Ed.  6-^4. 

50.  Officer  having  his  own  ill-secured 
note  discounted. — "One  braiicli  of  the 
business  of  a  banking  association  is  the 
discounting  and  negotiating  of  promissory 
notes,  and  this  is  to  be  done  by  its  board 
of  directors  or  duly  authorized  oflicers  or 

.agents.  Section  5136,  Rev.  Stat.  There 
is  no  provision  of  the  statute  which  for- 
bids the  discounting  of  a  note  not  well 
secured,  or  both  the  maker  and  indorser 
of  which  are  insolvent.  It  is  within  the 
discretion  of  the  directors,  or  the  officers 
or  agents  lawfully  appointed  by  them,  to 
discount  such  a  note  if  they  see  fit  and  it 
might,  under  certain  circumstances,  tend 
to  the  advantage  of  the  association." 
United  States  v.  Britton,  108  U.  S.  193,196, 
27  L.    Ed.    701. 

"Whether  the  discounting  of  the  nott 
was  an  advanta<rc  to  the  association  or  not. 
and  whether  the  note  was  paid  or  not,  is 
immaterial.  If  an  officer  of  a  banking  as- 
sociation, being  insolvent,  submits  his  own 
note,  with  an  insolvent  indorser  as  se- 
curity, to  the  board  of  directors  for  dis- 
count, and   they,  knowing  the  facts,   order 
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Discounting  Worthless  Paper. — While  the  mere  discount  of  an  unsecured 
note,  even  if  the  maker  and  the  officer  making  the  discount  knew  it  was  not  se- 
cured, would  not  necessarily  be  a  crime,  if  the  maker  believed  tk.at  he  would  be 
able  to  provide  for  it  at  maturity ;  yet  if  his  original  intent  was  to  procure  the 
note  to  be  discounted  in  order  to  defraud  the  bank,  as  charged  in  this  count,  every 
clement  of  criminality  is  present. ^^ 

Permitting  Indebted  Depositor  to  Withdraw  Deposit. — Merely  to  allow 
a  depositor  who  was  indebted  to  the  bank  to  withdraw  his  deposit,  is  not  a  crim- 
inal misapplication  by  the  president  of  bank's  funds. •^- 

Declaration  of  Dividend  without  Net  Profits  to  Pay  It. — The  directors  of 
a  national  banking  association  are  not  liable  to  the  penalties  provided  by  the  said 
§  5209  upon  proof  that  they,  as  such  directors,  willfully  voted  for  the  declaration 
of  a  dividend,  knowing  that  there  were  no  net  profits  out  of  which  to  pay  the 
same. ^2 


it  to  be  discounted,  it  would  approach  the 
verge  of  absurditj'  to  say  that  the  use  by 
the  officer  of  the  proceeds  of  the  discount 
for  his  own  purposes,  would  be  a  willful 
misapplication  of  the  funds  of  the  l)r.nk, 
and  subject  him  to  a  criminal  prosecu- 
tion." United  States  v.  Britton,  108  U.  S. 
193,  197,  27  L.  Ed.  701. 

51.  Evans  v.  United  States,  1.53  U.  S. 
584.  592,  38  L.  Ed.  830,  followed  in  Evans 
V.  United  States,  153  U.  S.  60S.  38  L.  Ed. 
839. 

"In  this  particular  of  an  intent  to  de- 
fraud, the  case  is  distinguishoble  from,  that 
of  United  States  z:  Britton.  108  U.  S.  193. 
27  L.  Ed.  701,  in  which  the  charge  was 
that  the  defendant,  being  president  and 
director  of  the  association,  and,  being  in- 
solvent, procured  his  own  note  to  be  dis- 
counted, the  same  no:  being  well  secured, 
the  payee  and  the  endorser  thereof  bcmg 
also  insolvent,  which  he.  defcndint,  well 
knew.  The  incriminating  facts  were  that 
the  note  was  not  well  secured,  and  that 
both  the  maker  and  endorser  were,  to  the 
knowledge  of  the  defendant,  insolvent 
■when  the  note  was  discounted.  The  ques- 
tion there  presented  was  whether  the  pro- 
curing of  the  discount  of  such  a  note  by 
an  officer  of  the  association  was  a  willful 
misapplication  of  its  moneys  within  the 
meaning  of  the  law.  It  was  held  that  it 
was  not.  The  criminalitj'  really  depends 
upon  the  question  whether  there  was,  at 
the  time  of  the  discount,  a  deliberate  pur- 
pose on  the  part  of  the  defendant  to  de- 
fraud the  bank  of  the  amount."  Evans  X'. 
United  States.  153  U.  S.  584.  592,  38  L.  Ed. 
830. 

Renewal. — "If  the  money  of  a  bank  be 
misapplied  by  paying  it  oiit  on  worthless 
paper,  it  is  obvious  that  a  subse(!ue?it  re- 
newal of  such  paper  npon  which  nothing 
was  actually  obtained  could  not  have  mis- 
applied the  monev  of  the  bank."  Coffin  Z'. 
United  States.  162  U.  S.  664.  677.  40  L.  Ed. 
1109. 

52.  The  fact  that  the  president  who  was 
also  a  director,  permitted  a  depositor, 
while  mdebted  to  the  association,  to  with- 
draw his  deposit,  would  not  constitutt  a 
criminal   misapplication    by   the   defendant 


of  the  funds  of  the  association  under  the 
provisions  of  §  5209,  Rev.  Stat.  The  count 
charges  neither  application  nor  misappli- 
cation by  the  defendant  of  the  funds  of  the 
association.  It  merely  charges  that  he 
failed  to  apply  certain  funds  standing  to 
tile  credit  of  depositor  to  the  paj-ment  of 
his  debt.  It  charges  that  he  permitted 
him  to  do  a  perfectly  lawful  act,  namely, 
to  withdraw  his  own  funds  from  the  asso- 
ciation and  transfer  them  to  another  bank. 
United  States  :■.  Britton,  108  U.  S.  193,  198, 
27  L.  Ed.  701. 

"This  might  be  an  act  of  maladministra- 
tion on  the  part  of  the  defendant.  It 
might  show  neglect  of  official  duty,  in- 
difference to  the  interests  of  the  associa- 
tion or  breach  of  trust,  and  subject  the  de- 
fendant to  the  severest  censure  and  to 
removal  from  office:  but  to  call  it  a  crimi- 
nal misapplication  by  him  of  the  moneys 
and  funds  of  the  association,  would  be  to 
stretch  the  words  of  this  highh-  penal  stat- 
ute beyond  all  reasonable  limits."  United 
States'r.  Britton.  108  U.  S.  193,  199,  27  L- 
Ed.   701. 

53.  Declaration  of  dividend  not  from 
profits. — United  States  r.  Britton.  108  U. 
S.  199.  202.  27  L.  Ed.  698;  Evans  v.  United 
States,  153  U.  S.  584,  588.  38  L.  Ed.  830. 

The  declaring  of  a  dividend  by  the  as- 
sociation when  there  were  no  net  profits 
to  pay  it  is  not  a  criminal  misapplication 
of  its  funds.  It  is  an  act  done  by  an  offi- 
cer of  the  association  in  his  official  and  not 
in  his  individual  capacity.  It  is,  therefore, 
an  act  of  maladministration  and  nothing 
more,  which,  while  it  may  subject  the  as- 
sociation to  a  forfeiture  of  its  charter,  and 
the  directors  to  a  personal  liability  for 
damages  suffered  in  consequence  thereof 
by  the  association  or  its  shareholders,  does 
not  render  them  liable  to  a  criminal  prose- 
cution. The  act  belong?  to  the  same  class 
as  the  purchase  by  a  banking  association 
of  its  own  shares  when  not  necessary  to 
prevent  a  loss  on  a  debt  due  it.  which,  in 
United  States  v.  Britton.  107  U.  S.  655,  27 
L.  Ed.  520  we  held  not  to  be  a  criminal 
misapplication  of  the  funds  of  the  associa- 
tion. United  States  v.  Britton.  108  U.  S. 
199.  206.  27  L.  Ed.  698;  Evans  v.  United 
States,  153  U.  S.  584.  588.  38  L.  Ed.  830. 
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Procuring'  Entry  of  False  Credit  with  Bank. — For  the  president  of  a  na- 
tional bank  to  place  among  the  assets  of  the  bank,  securities  of  little  or  no  value, 
and  procure  an  entry  to  be  made  to  his  personal  credit  r  '  their  face  value,  con- 
stitutes, prima  facie,  a  willful  misapplication  of  the  bank's  funds,  and  the 
fact  that  he  gave  a  personal  guaranty  that  the  securities  were  good  and  would 
be  paid,  does  not  alter  the  case,  except  that  it  may  be  considered  on  the  question 
of  the  value  of  the  securities  and  the  intent  of  the  president. "^^ 

cc.  Aiding  and  Abetting  Misapplication. — x\n  indictment  for  aiding  and  abet- 
ting an  officer  of  a  national  bank  in  an  ofifense  under  §  5209,  Rev.  Stat.,  need  not 
allege  that  defendants  were  officers  of,  or  occupied  any  specific  relation  to,  the 
bank.-'''*  And  it  is  not  necessary  in  charging  a  national  bank  president  with  aiding 
and  abetting  the  cashier  of  bank,  in  the  misapplication  of  the  funds  of  said  bank, 
to  charge  that  the  defendant  then  and  there  knew  that  said  cashier  was  such 
cashier.^*'     Nor,  where  every  element  of  the  ofifense  is  set  forth  in  the  earlier  part 


54.  Procuring  false   credit  with  bank. — 

Agncw  7'.   United   States,   165   U.   S.  3(5,   56, 
41    L.    Ed.    624. 

55.  Allegation  of  relationship  to  bank. — 
It  cannot  be  contended  that  no  offense  is 
stated  against  the  aiders  and  abettors  of 
an  otificer  of  a  national  bank  in  committing 
an  offense  under  §  5209,  Rev.  Stat.,  be- 
cause in  none  of  the  counts  is  it  asserted 
that  they  were  officers  of  the  bank  or  oc- 
cupied any  specific  relation  to  the  bank 
which  made  aiding  and  abetting  possible. 
The  language  of  the  statute  fully  answers 
this  contention.  It  provides  that  "every 
president,  director,  cashier,  teller,  clerk,  or 
agent  of  any  association,  who,"  etc.,  and 
adds,  after  defining  the  acts  which  are 
made  misdemeanors,  "that  every  person 
who  with  like  intent  aids  and  abets,"  etc. 
The  phrase,  "every  person,"  is  manifestly 
broader  than  the  enumeration  made  in  the 
first  nnrtion  of  the  statute.  Coffin  z'. 
United  States,  156  U.  S.  432,  446,  39  L. 
Ed.  481,  reafifirmed  in  Coffin  :■.  United 
States,  162  U.  S.  664,  40  L.  Ed.  1109. 

Not  only  may  one  not  an  officer  or  agent 
of  the  bank  be,  under  some  circumstances, 
an  aider  or  abettor  in  violation  of  §  5209, 
Rev.  Stat.,  but  in  order  to  be  such  aider 
or  abettor,  the  person  so  charged,  when 
not  an  officer  of  the  bank,  need  not  stand 
in  any  particular  relation  to  the  recreant 
bank  officer,  or  have  such  interest  with 
him  in  other  enterprises,  "as  that  they 
may  work  together  for  the  hurt  of  the 
bank  for  a  common  purpose."  In  other 
words,  it  is  not  an  essential  element  of 
the  offense  of  aiding  and  al)etting  that 
there  be  a  comnvn  purpose  between  the 
officer  and  the  aider  and  abettor  to  pro- 
mote or  subserve  the  joint  interest  of  the 
wrongdoers  in  enterprises  in  which  they 
nre  nnitupllv  interested.  Coffin  z:  United 
States,  162  U.  S.  664,  667,  40  L.  Ed.  1109, 
reaffirming-  CoOin  :•.  United  States,  156  U. 
S.  432,  .39  L.  Ed.  -181. 

It  is  clear  that  tlie  statute  has  been  vio- 
lated if  the  one  charged  witli  aicb'ng  and 
abetting  is  shown  to  have  actually  aided 
and  abetted  the  officer  of  the  liank  in  mis- 
applying its  funds,  no  matter  whom  the 
accused  may  have  ultimately  intended  to 
X  TT  S  TT.Mo—H 


benefit  by  his  misconduct,  provided,  of 
course,  there  existed  the  intent  to  defraud 
emimerated  in  the  act  of  congress.  Coffin 
v.  United  States,  162  U.  S.  664,  666,  40  L. 
Ed.    1109. 

"The  citation  made  from  United  States 
V.  Northway,  120  U.  S.  327,  333,  30  L.  Ed. 
664,  is  not  apposite.  True,  we  there  said: 
'The  acts  charged  against  Fuller  could 
only  be  committed  bv  him  by  virtue  of  his 
official  relation  to  the  bank;  the  acts 
charged  against  the  defendant  likewise 
could  only  be  commiitted  by  him  in  his 
official  capacity.'  But  in  that  case  the  in- 
dictment itself  charged  Northway,  as  pres- 
ident and  agent,  with  aiding  and  abetting 
Fuller,  the  cashier  of  the  bank,  and  the 
language  quoted  referred  to  the  matter 
under  consideration,  and  hence  it  was  in- 
cidentally stated  that  the  proof  and  aver- 
ment must  correspond."  Coffin  v.  United 
States,   156  U.   S.  432,  447.  39   L.    Ed.  481. 

56.  Knowledge  of  abetted  officer's  offi- 
cial capacity. — 'I'he  acts  charged  against 
the  cashie-r  could  onb'  be  committed  by 
him  by  virtue  of  his  official  relation  to  the 
bank:  the  acts  charged  against  the  defend- 
ant likewise  could  only  be  committed  by 
him  in  his  official  capacity.  Both  are  al- 
leged to  be  officers  of  the  same  corpora- 
tion. The  knowledge  that  each  had  of  the 
official  relation  of  the  other  is  neccs-^arily 
implied  in  the  coexistence  of  this  official 
relation  on  the  part  of  both  towards  the 
same  corporation.  It  is  as  cashier  that  he 
was  aided  and  abetted  by  the  defendant  in 
the  commission  of  his  offense.  This  al- 
legation necessarily  imputes  knowledge  of 
his  official  character.  United  States  v. 
Northway.  120  U.  S.  327,  333,  30  L.  Ed.  664. 

Whether  the  fact  that  the  aider  or  abet- 
tor knew  that  the  person  who  misapplied 
the  funds  was  an  officer,  etc.,  must  be 
specifically  charged,  or  not,  it  may  be  ob- 
served that  it  has  no  application  to  this 
cause.  Each  and  every  count  here  specif- 
ically avers  that  "the  said  Theodore  P. 
liaugliey,  then  and  there  being  president 
of  the  bank,"  and  "then  and  there  bv  virtue 
of  his  said  office  as  such  president  as 
aforesaid,"  "misapplied  the  funds"  and 
having   thus   fully   averred   the   relation   of 
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of  a  count,  need  they  be  repeated  when  the  particular  misapplication  is  de- 
scribed, nor  every  possible  defense  negatived/''  Where  the  alleged  misapplica- 
tion aided  and  abetted  consisted  in  the  fraudulent  discount  of  an  ill-secured  note, 
want  of  authority  to  discount  need  not  be  alleged,  nor  that  the  discount  was  pro- 
cured bv  fraudulent  means,  nor  that  the  defendant,  whose  note  was  thus  dis- 
counted, was  at  the  time  insolvent  or  knew  himself  to  be  so.^^ 


Haughey  to  the  bank,  and  the  commission 
of  the  acts  complained  of  in  his  official 
capacity  with  intent  to  defraud,  etc.,  the 
counts  go  on  to  charge  that  the  plaintiffs 
in  error  did  unlawfully,  willfully,  feloni- 
ously, knowingly,  and  with  intent  to  de- 
fraud, aid,  and  abet  the  "said  Haughey  as 
aforesaid."  The  words  '"as  aforesaid" 
clearly  relate  to  Haughey  in  the 
capacit}^  in  which  it  is  stated  that 
he  committed  the  offense  charged  against 
him  in  the  body  of  the  indictment.  With- 
out entering  into  any  nice  question  of 
grammar,  or  undertaking  to  .  discuss 
whether  the  word  "said"  before  Haughey's 
name  and  the  words  "as  aforesaid" 
which  follow  it  are  adverbial,  the  plain 
and  unmistakable  statement  of  the  in- 
dictment as  a  whole  is,  that  the  acts 
charged  against  Haughey  were  done  by 
him  as  president  of  the  bank,  and  that  the 
aiding  and  abetting  was  also  knowingly 
done  by  assisting  him  in  the  official  ca- 
pacity in  which  alone  it  is  charged  that  he 
misapplied  the  funds.  Coffin  :■.  United 
States,  156  U.  S.  432,  448,  39  L.  Ed.  481, 
reaffirmed  in  162  U.  S.  664,  671,  40  L.  Ed. 
1109. 

57.  Where  a  count  charging  the  presi- 
dent with  aiding  and  abetting  the  cashier 
in  misapplying  funds,  etc.,  charges  defend- 
ant with  willfully  misappropriating  the 
money  and  credits  of  the  bank  for  hi?  own 
use,  benetit.  and  advantage,  and  with  in- 
tent to  defraud  the  bank,  the  object  of  the 
subsequent  language  of  the  count  is  rather 
to  identify  the  propertj^  misapplied  than 
to  charge  a  distinct  offense,  although  the 
allegation  of  a  willful  misappropriation, 
with  intent  to  defraud,  is  repeated.  The 
count  charges,  as  ingredients  of  the  crime, 
first,  that  the  defendant  knowingly,  will- 
fully, unlawfully  and  fraudulently  aided  and 
abetted  the  cashier;  second,  in  willfully  mis- 
appropriating the  funds  and  credits  of  the 
bank;  third,  that  he  did  this  for  his  own  use 
and  benefit;  fourth,  with  intent  to  defraud 
the  bank;  fifth,  the  credit  misapplied  is  then 
described  as  a  note  of  one  Nettleton, 
which  was  then  overdue  and  unpaid;  si.xth, 
the  manner  of  the  misapplication  is  then 
set  forth  as  consisting  in  the  surrender  and 
delivery  of  the  same  by  the  cashier  to  the 
defendant,  without  receiving  any  part  of 
the  sum  represented  by  the  note.  It  is 
sufficient.  Every  element  of  the  offense 
being  set  forth  in  the  earlier  part  of  the 
count,  there  was  no  necessity  of  repeating 
it  when  the  particular  credit  misapplied  is 
described,  nor  of  negativing  every  possible 
theory  censistent  with  an  innocent  deliv- 
ery of  the  note  to  the  defendant.     Evans  v. 


United  States,  153  U.  S.  584,  589,  590,  38 
L.  Ed.  830. 

"It  was  equalh'  unnecessary  to  charge 
that  the  bank  did  not,  either  at  the  time  of 
surrendering,  or  at  any  subsequent  time, 
receive  security,  value,  or  renewals  for  the 
notes  surrendered,  or  that  it  had  been  the 
loser  by  such  surrender,  since  there  was 
an  allegation  that  the  surrender  was  made 
without  receiving  therefor,  for  the  bank, 
the  sum  represented  by  the  notes,  or  any 
part  thereof.  If  it  did  receive  such  value 
thereafter  it  was  clearly  a  matter  of  de- 
fense. The  misdemeanor  was  complete 
when  the  note  was  fraudulently  misap- 
plied to  the  use  of  the  defendant,  with  in- 
tent to  defraud  the  bank,  and,  if  the  bank 
subsequently  saved  itself  from  loss,  it  was 
a  matter  to  be  proven  by  the  accused,  if, 
indeed,  it  were  any  defense  at  all.  If,  at 
the  time  of  the  surrender,  the  bank  re- 
ceived security,  value,  or  renewals,  as  a 
part  of  the  same  transaction,  this  would 
undoubtedl)-  be  a  defense;  but  if  the  ac- 
cused subsequently  repented  and  indem- 
nified the  bank,  or  the  latter  was  able  to 
protect  itself  from  loss,  it  is  very  doubtful 
whether  this  would  inure  to  the  benefit  of 
the  defendant,  or  purge  him  of  the  charge." 
Evans  v.  United  States,  153  U.  S.  584,  591, 
38  L.  Ed.  830. 

58.  The  fourteenth  count,  which  may  be 
treated  as  a  representative  of  all  the  "un- 
lawful discount"  counts,  charged  in  st'b- 
stance  that  defendant  knowingly,  willfully, 
unlawfrlly,  and  fraudulently  aided  and 
abetted  the  cashier  to  willfully  misapply 
the  money,  funds  and  credits  of  the  bank, 
for  the  use,  benefit,  and  advantage  of  the 
defendant,  with  the  intent  on  defendant's 
part  to  injure  and  defraud  the  bank,  in 
that  the  said  cashier  knowingly,  unlaw- 
fully, fraudulently,  and  willfullj',  with  the 
intent  to  defraud  the  bank,  and  for  the  use, 
etc.,  of  the  said  defendant,  misapplied  the 
sum  of  $15,000  by  receiving  and  discount- 
ing, with  the  mone\'  and  funds  of  the  bank, 
a  note  made  by  Evans  for  this  amount 
(giving  copy),  which  note,  when  so  dis- 
counted, "was  not  then  and  there  well  se- 
cured," as  the  cashier  and  defendant  both 
well  knew,  and  which  note  was  never  paid, 
bv  reason  of  which  the  bank  suffered  loss 
in  this  amount,  with  intent,  in  the  said  de- 
fendant, to  injure  and  defraud  the  bank. 
Evans  z:  United  States.  153  U.  S.  584,  591, 
592,    38    L.    Ed.    830. 

It  cannot  be  objected,  however,  to  this 
count  that  there  was  no  averment  that  the 
cashier,  in  discounting  the  note,  acted  in 
excess  of  his  powers  or  outside  of  his  reg- 
ular  duties,   nor   was   there   any   averment 
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(c)  Abstraction  of  Funds. — The  offense  of  abstracting  the  moneys  and  funds 
of  a  national  bank  is  complete  where  they  are  "abstracted"  from  the  bank  with- 
out its  knowledge  and  consent,  with  intent  to  injure  or  defraud  it  or  some  other 
company  or  person,  or  to  deceive  some  officer  of  the  association,  or  an  agent  ap- 
pointed to  examine  its  affairs,  and  a  count  containing  all  these  elements  is  suffi- 
cient.-^^ It  is  not  necessarily  equivalent  to  larceny,  and  may  be  complete  without 
the  animus  furandi.^^ 


that  the  cashier  was  not  the  duly  author- 
ized officer  of  the  bank  to  discount  paper, 
nor  was  there  any  averment  that  the  dis- 
count Avas  procured  by  any  fraudulent 
means  or  that  Evans  was  at  the  time  of 
such  discount  insolvent,  or  knew  himself 
to  be  so.  Evans  v.  United  States,  15.3 
U.   S.   584,   592,   593,   38   L.   Ed.   830. 

"If  the  directors  of  this  bank  had  au- 
thorized their  cashier,  either  generally  or 
in  this  particular  case,  to  discount  paper, 
(a  power  he  does  not  possess  virtute 
officii),  it  was  clearly  matter  of  defense. 
But  even  if  he  did  possess  such  power, 
and  willfully  abused  it  by  discounting 
notes  which  he  knew  to  be  worthless,  and 
did  this  with  deliberate  intent  to  defraud 
the  bank,  it  is  not  perceived  that  his  crim- 
inality is  any  less  than  it  would  have  been 
if  lie  had  acted  beyond  the  scope  of  his 
authority."  Evans  z\  United  States,  153  U. 
S.  584,  593,  38  L.  Ed.  830. 

"No  averment  was  necessary  tliat  such 
discount  was  procured  by  fraudulent 
means,  since  the  offense  consists  not  in 
the  use  of  fraudulent  means,  but  m  the  dis- 
count of  a  note  which  both  parties  knew 
to  be  unsecured,  with  the  intent  thereby 
to  defraud  the  bank."'  Evans  v.  United 
States,  153  U.  S.  584,  593,  38  L.  Ed.  830. 

59.  Abstraction  of  funds. — Where  a 
count  of  an  indictment  under  §  5209,  Rev. 
Stat.,  for  the  offense  of  abstracting  the 
moneys  and  funds  of  the  association,  in 
substance  charges  that  the  defendant 
was  president  and  agent  of  the  National 
Bank,  theretofore  duly  organized  and  es- 
tablished, and  then  existing  and  doing 
business,  under  the  laws  of  the  United 
States;  and  that  the  defcnda  '-,  being  presi- 
dent and  agent  as  aforesaid,  did  then  and 
there  "willfully  and  unlawfully,  and  with 
intent  tn  iniure  the  said  l3;mViniT  associa- 
tion, and  without  the  knowledge  and  con- 
sent thereof,  abstract  and  convert  to  his 
own  use  certain  moneys  and  funds  of  the 
property  of  said  association,  of  the  amount 
and  value,"  etc.,  there  is  no  reason  to 
doubt  the  sufficiency  of  this  description 
of  the  offense.  United  States  t'.  North- 
way,   120   U.   S.   327,   334,  30   L.    Ed.   664. 

"Unlike  the  word  'misapply,'  as  used  in 
the  same  section,  the  worci  'abstract'  is 
not  ambiguous,  because  it  does  not  appear 
from  other  parts  of  the  statute  that  there 
are  two  or  more  kinds  of  abstracting,  both 
unlawful,  but  only  one  described  as  a  crim- 
inal offense.  The  word  'abstract,'  as  used 
in  the  •  statute,  therefore,  has  but  one 
meaning,  being  that  which  is  attached  to 
it    in    its    ordinary    and    popular    use.      It 


is  to  be  accepted  with  that  meaning  in 
framing  an  indictment  under  the  section, 
wliich  is  not  required,  in  order  to  be  suf- 
ficient, to  contain  more  than  those  al- 
legations which  are  necessary,  when 
added  to  the  allegation  of  abstracting,  to 
complete  the  description  of  the  offense 
intended  by  the  statute."  United  States  v. 
Northway,  120  U.  S.  327,  335,  30  L  Ed. 
664. 

"It  is  true  that  the  word  'abstract,'  as 
used  in  this  statute,  is  not  a  word  of  set- 
tled technical  meaning  like  the  word  'em- 
bezzle' as  used  in  statutes  defining  the 
offense  of  embezzlement,  and  the  words 
'steal,  take,  and  carry  away,'  as  used  to 
define  the  offense  of  larceny  at  common 
law.  It  is  a  word,  however,  of  simple, 
popular  meaning,  without  ambiguity.  It 
means  to  take  or  withdraw  from,  so  that 
to    abstract    the    funds   of    the    bank,    or   a 

-ftion  of  them,  is  to  take  and  withdraw 
from  tiie  possession  and  control  of  the 
bank  the  moneys  and  funds  alleged  to  be 
so  abstracted.  This,  of  course,  does  not 
embrace  every  element  of  that  which 
under  this  section  of  the  statute  is  made 
the  offense  of  criminally  abstracting  the 
funds  of  the  bank.  To  constitute  that 
offense,  within  the  ineaning  of  the  act, 
it  is  necessary  that  the  moneys  and  funds 
should  be  abstracted  from  the  bank  with- 
out its  knowledge  and  consent,  with  the 
intent  to  injure  or  defraud  it  or  some  other 
company  or  person,  or  to  deceive  some 
officer  of  the  association,  or  an  agent  ap- 
pointed to  examine  its  affairs.  All  these 
elements  are  contained  in  the  description 
of  the  offense  in  the  count  in  question; 
the  count  is,  therefore,  sufficient  within 
the  decisions  of  this  court  uoon  similar 
statutes.  United  States  r.  Mills,  7  Pet. 
138.  8  L.  Ed.  636;  United  States  i'.  Sim- 
mons, 96  U.  S.  360,  24  L.  Ed.  819;  United 
States  V.  Carll,  105  U.  S.  611,  26  L.  Ed. 
1135;  United  States  v.  Britton,  107  U.  S. 
655,  27  L.  Ed.  520."  United  States  v. 
Northway,  120  U.  S.  327,  334,  30  L.  Ed. 
664. 

60.  Intent. — The  offense  of  "abstract- 
injc"  the  funds  of  the  bank  under  this 
section  is  not  necessarily  equivalent  to 
the  offense  of  larceny.  The  offense  of 
larceny  is  not  complete  without  the  ani- 
mus furandi,  the  intent  to  deprive  the 
owner  of  his  property,  but  under  §  5209 
an  officer  of  the  bank  may  be  guilty  of 
"abstracting"  the  funds  and  money  and 
credits  of  the  bank  without  that  particular 
intent.  The  statute  may  be  satisfied  with 
an  intent  to  injure  or  defraud  some  other 


116 


BANKS  AND  BANKING. 


(4)  Making  False  Entries — (a)  In  General.— Necessary  Averments. — To 
describe  the  offense  of  making  a  false  entry  on  the  books  or  reports,  etc.,  of  a 
national  bank,  §  5209  requires  the  following  averments:  1.  That  the  accused  was 
the  president  or  other  officer  of  a  national  banking  association,  which  was  carry- 
ing on  a  banking  business.  2.  That  being  such  president  or  other  officer,  he  made 
in  a  book,  report,  or  statement  of  the  association,  describing  it,  a  false  entry,  de- 
scribing it.  3.  That  such  false  entry  was  made  with  intent  to  injure  or  defraud 
the  association,  or  to  deceive  any  agent,  describing  him,  appointed  to  examine  the 
affairs  of  the  association.    4.  Averments  of  time  and  place.^^ 

Relation  to  Forgery. — The  offense  described  in  §  5209  of  the  Revised  Stat- 
utes, namely,  the  making,  by  an  officer  or  agent  of  a  national  banking  association, 
of  a  false  entry  in  its  books,  reports  or  statements,  with  intent  to  injure  or  de- 
fraud the  association,  or  others,  or  with  the  intent  to  deceive  its  officers  or  any 
agent  appointed  to  examine  its  aft'airs,  does  not  necessarily  involve  the  crime  of 
forgery.'' - 

Punishment. — "The  oft'ense  denounced  by  §  5209  of  the  Revised  Statutes 
(making  false  entries),  is  punishable  by  imprisonment  not  less  than  five  nor  more 
than  ten  years,  and  is  therefore  an  infamous  crime."^-^ 

(b)  In  Books. — An  entry  made  knowingly  and  purposely  in  the  books  of  the 
bank,  with  the  intent  to  deceive  or  defraud,  as  charged,  which  represented  as  an 
rrtual  transaction  one  which  did  not  exist,  or  an  entry  knowingly  and  purposely 
made  with  the  intent  to  deceive  and  defraud,  which  was  false  in  a  material  part, 
constituted  a  false  entry  within  the  statute.^"*  The  gravamen  of  the  oft'ense  of 
making  a  false  entry  by  the  president  of  a  national  banking  association,  in  the 
books  thereof,  is  the  false  entry  with  intent  to  injure,  defraud,  or  deceive.^^     And 


connan}-,  body  politic  or  corporate,  or 
inc>ividual  person,  than  the  banking  as- 
sociation whose  property  is  abstracted, 
or  merely  to  deceive  some  other  officer 
of  the  association,  or  an  agent  appointed 
to  examine  its  affairs.  This  intent  may 
exist  in  a  case  of  abstracting  without 
that  intent  which  is  necessary  to  consti- 
tute the  offense  of  stealing.  United  States 
V.  Northway,  120  U.  S.  327.  "35,  30  L.  Ed. 
664. 

61.  Necessary  averments. — United  States 
V.  Britton,  107  U.  S.  6.55,  662,  27  L.  Ed. 
520,  reaffirmed  in  United  States  v.  Britton, 
108   U.   S.   192,   27   L.    Ed.   703. 

It  cannot  be  objected  that  the  false 
entries  as  set  out  ir  'he  counts  do  not  of 
themselves  have  any  significance,  and  are 
unintelligible  without  explanation.  This 
is  mere  assumption.  Conceding  that  the 
entries  ma}'  be  unintelligible  to  persons 
not  skilled  as  accountants,  it  does  not  follow 
that  they  are  so  to  the  agent  appointed 
by  the  comptroller,  who,  it  it  alleged,  was 
the  person  whom  the  entries  were  intended 
to  deceive.  But,  if  the  entries  needed  ex- 
planation, it  was  perfectly  competent  for 
the  pleader  to  explain  them  by  innuendo. 
United  States  z:  Britton,  107  U.  S.  655, 
663.    27    L.    Ed.    520. 

They  need  not  contain  an  averment  that 
the  false  entry  was  made  "in  an  account 
of  and  in  the  due  course  of  business  of 
the  bank."  United  States  :■.  Britton,  107 
U.    S.    655,    662,    27    L.    Ed.    520. 

62.  Forgery  not  necessarily  involved. 
— "If  the  notes  in  question  had  not  been 
forged,   but,   with   or   without   the   consent 


of  the  obligors,  had  been  temporarilv 
placed  by  the  defendants  among  the  assets 
of  the  bank,  and  entered  upon  its  books, 
when  thev  were  not  its  property,  with  in- 
tent to  deceive  the  agent  appointed  to 
examine  its  affairs,  they  could  have  been 
punished  under  §  5209.  On  the  other  hand, 
the  crime  defined  in  §  1029  of  the  Code 
of  Xorth  Carolina  would  have  been  com- 
plete, if  the  defendants  simply  made  and 
forged,  or  caused  to  be  made  and  forged, 
or  willingly  assented  to  the  making  or 
forgery  of  th  ^  notes  described  in  the  in- 
dictment, with  intent  to  defraud,  and  did 
not  follow  it  up  by  committing  the  crime 
against  the  United  States  of  making  false 
entries  in  respect  thereto  upon  the  books 
or  the  bank,  with  the  intent  to  deceive  the 
agent  designated  to  examine  its  affairs. 
The  crime  against  the  state  could  not  be 
excused  or  obliterated  by  committing  an- 
other and  distinct  crime  against  the  United 
States."  Cross  z:  North  Carolina,  132  U. 
S.  131,  137,  33  L.  Ed.  287.  See,  generally, 
the  title  FORGERY  AND  COUNTER- 
FEITING._ 

63.  Punishment  as  felony. — Folsom  v. 
United  States,  160  U.  S.  121,  123,  40  L.  Ed. 
363.  See,  also.  In  re  Claassen,  140  U.  S. 
200,  35  L.   Ed.   409. 

64.  Making  false  entries  in  books. — Cof- 
fin z:  United  Slates,  162  U.  S.  064,  679,  40 
L.   Ed.   1109. 

65.  Gravamen  of  offense. — Allis  v. 
United  States,  155  U.  S.  117,  119,  39  L. 
Ed.  91;  Graves  z:  United  Stales,  165  U. 
S.  323,  41  L.  Ed.  732;  Agnew  z\  United 
States,  165  U.  S.  36,  41  L.  Ed.  624. 
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ii; 


the  falsity  of  a  false  entry  of  receipt  of  money  consists  in  the  fact  that  no  money 
was  received. ^'^  Whether,  at  the  time  the  false  entries  were  made  an  agent  had 
been  appointed  to  examine  the  afTairs  of  the  association,  is  immaterial  ;'^'  but  the 
state  of  defendant's  account  may  be  material.*^** 

Intent. — The  intent  to  injure  and  defraud  is  the  essential  element,^^  and  it 
may  be  charged  as  aimed  at  both  the  association  and  other  unknown  persons."® 
Where  a  count  of  an  indictment  is  for  the  aiding  and  abetting  of  an  officer  in  a 
false  entry,  and  the  false  entry  by  the  principal  as  well,  it  is  enough  to  charge  each 
with  the  intent  to  deceive  the  comptroller's  agent  specified  in  the  statute,  although 
the  principal  is  charged  with  intent  to  injure  and  defraud  the  bank  as  well.'^^ 
But  the  willful  commission  of  an  illegal  and  injurious  act  may  raise  at  least  a 
prima  facie  presumption  of  an  intent  to  de fraud." - 


66.  False  entry  of  receipt  of  money. — 

Where  the  charge  is  that  a  false  entry 
was  made  on  the  books  of  the  associa- 
tion which  purported  that  a  certain  sum 
was,  on  a  day  named,  received  from  a 
person  named,  on  account  of  interest  then 
and  there  due  from  him  to  the  association; 
that  the  said  sum  was  not  then  and  there 
received  on  account  of  interest  due,  and 
was  not  received  on  any  account  from 
any  sources  whatever,  the  falsity  of  the 
entry  does  not  consist  in  the  fact  that 
iliere  was  no  interest  due  from  the  person 
lamed,  but  in  the  fact  that  money,  which 
the  entries  declared  had  been  received 
from  him  on  account  of  interest  due,  had 
not  been  received  from  him  on  that  or 
any  other  account.  It  was,  therefore,  en- 
tirely unnecessary  to  aver  that  no  such 
interest  was  due,  and  the  want  of  such 
averment  does  not  render  the  counts  ar- 
jjumentative  or  repugnant.  United  States 
r.  Britton,  107  U.  S.  655,  663,  664,  27  L. 
Ed.    520. 

67.  Appointment  of  agent  not  material. 
—United  States  7-.  Britton,  107  U.  S.  655, 
665.   27    L.    Ed.    520. 

"The  appointment  of  these  agents  is 
not  permanent,  but  occasional  and  tem- 
porary, and  *  *  *  the  appointments  are 
made  as  often  as  shall  be  deemed  neces- 
sary and  proper.  It  is,  therefore,  apparent 
that  the  statute  which  punishes  false  en- 
tries, made  with  intent  to  deceive  such 
agents,  refers  to  any  entries  made  with 
that  intent  whether  before  or  after  the 
appointment  of  the  agent."  United  States 
V.  Britton,  107  U.  S.  655,  665,  27  L.  Ed.  520. 

68.  State  of  defenr'ant's  account. — The 
gravamen  of  the  offense  of  making  a 
false  entry  by  the  president  of  a  national 
banking  association,  in  the  books  thereof, 
being  the  false  entry  with  intent  to  injure, 
defraud,  or  deceive,  it  was  competent  to 
show  the  state  of  the  defendant's  account, 
not  merely  at  the  very  day  the  false  entry 
was  miade,  but  also  before  and  after  (hat 
date,  for  the  purpose  of  throwing  light 
on  the  intent  with  which  it  was  made.  Al- 
lis  V.  United  States,  155  U.  S.  117,  119, 
39  L.   Ed.   91. 

69.  Intent  to  deceive  the  essential. — 
United  States  t'.  Britton,  107  U.  S.  655,  27 
L.  Ed.  520;  Graves  v.  United  States,  165 
U.^^S.   .323,    41    L.    Ed.   732. 

"If  the   false   entrv  is   calculated   to   de- 


ceive, the  making  of  it  in  the  books  of 
the  association,  with  intent  to  deceive,  is 
all  that  is  necessary  to  bring  the  act 
within  the  meaning  of  the  statute.  It 
is  perfectly  apparent  that  any  false  entry 
in  any  account  book  of  a  bank  used  in 
transacting  its  banking  business  is  calcu- 
lated to  deceive.  The  fact  that  its  falsity 
may  be  exposed  by  an  examination  of 
other  books  of  account,  does  not  render 
it  any  the  less  a  false  entry  made  with 
intent  to  deceive.  The  circumstance  that 
the  attempt  to  deceive  by  making  a  false 
entry  was  not  an  adroit  and  skillful  one, 
does  not  relieve  the  act  of  its  criminal 
character."  United  States  v.  Britton,  107 
U.    S.    655,   664,   27   L.    Ed.    520. 

70.  Where  the  intent  is  charged  to  be 
"to  injure  and  defraud  the  said  association, 
and  certain  persons  to  the  grand  jurors 
unknown,"  this  follows  the  language  of 
the  statute.  Clearly  it  is  possible  to  in- 
jure and  defraud  the  association  or  its 
stockholders  or  other  persons,  by  false 
entries  in  its  account  of  profit  and  loss, 
and  the  charge  is  not  repugnant  or  im- 
possible. United  State?  r.  Britton,  107  U. 
S.    655,    665,    666,   27    L.    Ed.    520. 

71.  Intent  of  principal  and  of  aider  and 
abettor. — Where  it  was  contended  that  a 
count  was  defective,  because  tlie  principal 
offender  was  charged  with  having  made 
the  false  entries  with  the  intent  to  injure 
and  defraud  the  bank,  and  also  with  the 
intent  to  deceive  any  agent  appointed  and 
any  agent  or  agents  who  m-glit  thereafter 
be  appointed  I)y  the  comi)trollcr  of  the 
currency  to  examine  the  afifairs  of  the  as- 
sociation, whilst  the  aiders  and  abettors 
were  charged  only  with  having  had  an  in- 
tent to  deceive  the  agent  appointed  by  the 
comptroller,  the  answer  is  self-evident.  It 
was  wholly  immaterial  that  the  principal 
offender  should  have  had  several  intents, 
provided  the  principal  and  the  aider  and 
abettor  A-ere  both  actuated  by  the  crim- 
inal intent  specified  in  the  statute.  The 
alleged  additional  intent  on  the  part  of 
the  principal  offender  might  well  have 
been  treated  as  surplusage.  Coffin  v. 
United  States,  162  U.  S.  664,  686,  40  L.  Ed. 
1109.  See,  generally,  as  to  indictment, 
ante,  "Mode  of  Pro'jeri'tion  and  General 
Form  of  Indiclmcnt,"  IV,   B,  2,  b.   (2). 

72.  Presumption  frcm  comuiission  of 
illegal    act. — The    court    advised    the    jury 
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Falsity  and  Bad  Faith  Essential. — It  is  clear  that  the  making  of  a  false 
entry  is  a  concrete  ottense  which  is  not  committed  where  the  transaction  entered 
actually  took  place,  and  is  entered  exactly  as  it  occurred,'^  or  if  the  entry  was 
made  in  good  faith  by  the  officer  as  to  his  right  to  so  make  the  entry  ;"^  or  where 
it  was  made  negligently  or  through  ignoranceJ^ 

(c)  In  Reports. — The  crime  of  making  a  false  entry  in  a  report,  under 
§  5209.  Rev.  Stat.,  may  be  committed  by  any  officer  or  agent  of  the  bank  who 
actually   makes    the    entry,    whether   he    makes    the    report    or    not.*''      But    cir- 


that  in  determining  defendant's  intent  they 
might  consider  testimony  tending  to  show 
that  defendant,  without  notice  to  the  board 
of  directors,  and  without  their  knowledge 
or  consent,  had  invested  one-half  the 
bank's  capital  in  the  bonds  in  question, 
and  then  said:  "The  rule  of  law  in  regard 
to  intent  is  that  intent  to  defraud  is  to 
be  inferred  from  willHilly  and  knowingly 
doing  that  which  is  illegal,  and  which,  in 
its  necessary  consequences  and  results, 
must  injure  another.  The  intent  may  be 
presume^!  from  the  doing  of  the  wrong- 
ful or  fraudulent  or  illegal  act,  and  in  this 
case,  if  you  find  that  the  defendant  placed 
that  which  was  worthless  or  of  little  value 
among  the  a^^sets  of  the  bank  at  a  greatly 
exaggerated  value  and  had  that  exagger- 
ated value  placed  to  his  own  personal 
account  upon  the  books  of  the  bank,  from 
such  finding  of  fact  you  must  necessarily 
infer  that  the  intent  with  which  he  did 
that  act  was  to  injure  or  defraud  the  bank, 
but  this  inference  or  '^resumption  is  not 
necessarily  conclusive,"  etc.  Held,  to  be 
no  error.  Agnew  v.  United  States,  16.5  U. 
S.    36,   40.    41    L.    Ed.   624. 

73.  Coffin  V.  United  States,  156  U.  S. 
432,  463,  39  L.  Ed.  481;  See,  also.  Coffin  v. 
United  States.  162  U.  S.  664,  40  L.  Ed. 
1109;  Agnew  v.  United  States,  165  U.  S. 
36,  52,  41  L.  Ed.  624;  Graves  v.  United 
States.  165  U.  S.  323,  41  L.  Ed.  732. 

Instruction?. — The  court  did  not  err  in 
giving  the  following  instruction  on  behalf 
of  the  government  in  the  trial  of  a  nat'onal 
bank  pres'dent.  "The  crime  of  making 
false  entries  by  an  officer  of  a  national 
bank  with  the  intent  to  defraud,  defined 
in  the  Revised  Statutes  of  the  United 
States,  §  5209,  includes  any  entry  on  the 
books  of  the  bank  which  is  intentionally 
made  to  represent  what  is  not  true  or 
does  not  exist,  with  the  intent  either  to 
deceive  its  officers  or  to  defraud  th--  as- 
sociation. The  crime  may  be  committed 
personally  or  by  direction."  The  exception 
was  confined  to  the  foregoing,  but  tlie  in- 
struction thus  continued:  "Therefore  the 
entry  of  a  slip  upon  the  books  of  the 
bank,  if  the  matter  contained  in  that  de- 
posit slip  is  not  true,  is  a  false  entry.  If 
the  statement  made  upon  the  deoosit  slip 
is  false,  the  entry  of  it  in  the  bank  and 
the  books  of  the  bank  is  false."  Or  in 
refusing  to  give  the  following  instructions 
asked  by  defendant:  "The  making  of  a 
false  entry  is  a  concrete  ofifense  which  is 
not  committed  where  the  transaction  en- 
tered   actually   took   place    and   is    entered 


exactly  as  it  occurred."  "The  truthful  en- 
try of  a  transaction  charged  as  fraudulent 
does  not  constitute  a  false  entry  within 
the  meaning  of  the  statute."  The  in- 
struction as  siven  was  correct  and  in  ac- 
cordance witii  rule  indicated  in  Coffin  %■ 
United  States,  156  U.  S.  4  32,  39  L.  Ed 
481.  Agnew  v.  United  States,  165  U.  S. 
36,    52,    41    L.    Ed.    624. 

And  where  the  charges  asked  were  ir 
some  respects  unsound,  yet  the  exception 
reserved  to  the  charge  actually  given  by 
the  court  was  well  taken,  because  therein 
the  questions  of  misapplication  and  of 
false  entries  are  interblended  in  such  r 
way  that  it  is  difficult  to  understand  ex- 
actly what  was  intended.  The  language 
used  must  have  tended  to  confuse  the  jury 
and  leave  upon  their  minds  the  impres- 
sion that  if  the  transaction  representee' 
by  the  entry  actually  occurred,  but 
amounted  to  a  misapplication,  then  it? 
entry  exactly  as  it  occurred  constituted  "a 
false  entry;"  in  other  words,  that  an  entry 
would  be  false,  though  it  faithfully  de- 
scribed an  actual  occurrence,  unless  the 
transaction  which  it  represented  involved 
full  and  fair  value  for  the  bank.  The 
thought  thus  conveyed  implied  that  the 
truthful  entry  of  a  fraudulent  transaction 
constitutes  a  false  entry'  within  the  mean- 
ins:  of  the  statute.  Coffin  v.  United  States, 
156  U.   S.  432,  463,  39  L.  Ed.  481. 

74.  Good  faith  as  defenre — Graves  v. 
United  States.  165  U.  S.  323,  329,  41  L.  Ed. 
732:  Coffin  r.  United  States,  156  U.  S.  432. 
39  L.   Ed.  -"81. 

75.  Negligence  or  ignorance. — "Certainly 
the  jury  could  not  have  convicted  if  they 
had  found  that  the  entry  had  been  omitted 
through  any  inadvertence  or  negligence, 
>"•  in  ignorance  of  its  untrue  character." 
Cochran  v.  United  States,  157  U.  S.  286, 
298.   39   L.    Ed.   704. 

76.  "By  §  5211,  the  reoort  must  be  made 
by  the  as=;ociation,  and  must  be  verified 
by  the  oath  or  affirmation  of  the  president 
or  cashier,  and  attested  by  the  signature 
of  at  lea«t  three  of  the  directors.  But, 
under  §  5209,  there  is  no  oenalty  affixed  to 
the  association  or  its  officers  for  making 
a  false  report,  nor  to  the  president  or 
cashier  for  verifying  such  report.  The 
penalty  imposed  by  §  5209  is  affixed  to  the 
one  who  makes  any  false  entry  in  any 
book,  renort,  or  statement  of  the  associa- 
tion; and  that  penalty  is  applicable  to  any 
officer  or  agent  of  the  bank,  who  actually 
makes  the  entry,  with  intent  to  injure  or 
defraud,     or     to     deceive     any     agent     ap- 
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'•iimstances  may  excuse  an  error  in  making  such  entries  where  made  in  good  faith 
.'ind  in  the  belief  of  right  so  to  make  them."" 

Necessary  Averments. — The  report  need  not  be  described  in  the  indictment 
with  technical  accuracy,  nor  need  it  be  averred  that  the  report  was  required  to  be 
made  by  the  association,"^  nor  that  it  was  actually  verified  and  attested,  except 
perhaps  by  implication  from  its  beirg  made  in  accordance  with  the  statute."^  And 
the  willful  omission  to  report  a  liability,  under  a  head  of  the  report  calling  for 
same,  is  equivalent  to  asserting  that  it  does  not  exist  and  is  a  false  entry. ^"^ 


pointed  to  examine  the  affairs  of  any  «uch 
association."  Cochran  v.  United  States, 
157  U.  S.  286.  293,  39  L.   Ed.  704. 

"While,  under  §  5211,  the  report  in  ques- 
tion ought  to  be  made  by  the  association, 
verified  by  the  oath  or  aflfirmation  of  the 
president  or  cashier,  and  attested  by  the 
signature  of  three  directors,  it  was  no 
less  an  offense,  under  §  5209,  for  an  as- 
sistant cashier  to  make  a  false  entry  in  a 
report  which  was  to  be  subsequently 
verified  by  the  oath  of  the  pres'dent  or 
cashier  in  person,  than  it  would  have  been 
if  the  entry  had  been  made  by  the  cashier 
who  verified  the  report."  Cochran  v. 
United  States,  157  U.  S.  286,  289,  39  L. 
Ed.   704. 

The  objection,  that  no  one  except  he 
who  verifies  the  reports  can  be  convicted 
under  said  indictments,  is  unsound  as 
matter  of  law,  for  the  reason  above  stated, 
that  the  penalty  is  aifl.xed  to  the  making 
of  the  false  entry,  and  not  at  all  to  the 
making  of  the  report.  While  the  ofificers 
of  the  bank  who  verify  and  attest  the  re- 
ports are  doubtless  responsible  for  what 
is  contained  in  them;  if,  as  matter  of  fact, 
and  as  often  happens,  the  entries  in  such 
reports  are  actually  made  by  other  agents 
of  the  association,  it  does  not  diminish 
the  criminality  of  such  agents  in  the  eye 
of  the  law,  that  the  reports  are  ostensibly 
those  of  the  president  and  cashier.  Coch- 
ran V.  United  States,  157  U.  S.  286,  293, 
39   L.    Ed.    704. 

77.  Good  faith  a  defense. — Graves  v. 
United  States.  165  U.  S.  323,  329.  41  L. 
Ed.  732. 

If  the  jury  believed  the  testimony  given 
by  the  plaintiff  in  error  in  regard  to  the 
arrangements  which  had  been  made  by 
certain  depositors  in  the  bank  with  its 
proper  managers  to  give  them  credit  at 
the  bank  for  a  larger  sum  than  appeared 
on  the  credit  side  of  their  accounts,  up  to 
a  certain  amount  and  for  a  certain  time, 
and  if  under  such  circumstances  the  plain- 
tiff in  error  made  the  entries  in  good  faith 
and  in  the  belief  of  his  right  so  to  do, 
they  were  not  false  entries  within  the 
meaning  of  the  statute,  and  he  was  not 
guilty  of  a  violation  thereof  in  making 
them.  A  charge  which  substantially  took 
away  this  defense  and  held  the  plaintiff 
in  error  guilty  if  he  knowingly  and  will- 
fully placed  the  alleged  overdrafts  under 
the  heading  of  loans  and  discounts,  a  fact 
about  which  there  was  no  dispute,  ignoring 
thereby  the  right  of  the  plaintiff  in  error 
to  have   the   jury   pass   upon    the   question 


whether  they  had  been  arranged  for  in 
good  faith  as  demand  loans,  h.id  neces- 
sarily a  prejudicial  effect  upon  the  defend- 
ant with  regard  to  the  other  counts 
(fifth  and  eighth)  of  the  indictment. 
Graves  v.  United  States,  165  U.  S.  323, 
329.    41    L.    Ed.    732. 

78.  Averments  as  to  report. — Where  the 
offense  charged  is  not  the  making  or  the 
failure  to  make  the  report  under  §  5211, 
the  failure  to  make  which  report  subjects 
such  association  to  a  penalty  under  §  5213, 
but  the  making  of  a  false  entry  in  a  report, 
under  §  5209,  which  provides  that  ""every 
president,  director,  cashier,  teller,  clerk, 
or  agent  of  any  association,"  who  makes 
any  such  false  entry  in  any  report,  shall 
be  guilty  of  a  misdemeanor,  §  5209  is  the 
statute  \iolatcd,  and  the  reference  to  § 
.[)211  is  merely  for  the  purpose  of  identify- 
ing the  report,  as  one  required  by  law  to 
be  made.  In  addition  to  this,  the  indict- 
ment refers  to  the  report  as  one  made  "ii; 
accordance  with  the  provisions  of  §  5211," 
which  would  imply  that  it  was  made  by 
the  association,  and  was  properly  verified 
and  attested,  as  required  by  that  section. 
Had  the  indictment  been  against  the  as- 
sociation for  a  failure  to  make  such  re- 
ports, it  would  doubtless  be  necessary 
to  aver  that  the  report  was  required  to 
be  made  by  the  association,  but  as  the 
report  is  mentioned  only  for  the  purpose 
of  showing  that  it  was  one  required  by 
law  to  be  made,  it  need  not  be  described 
with  technical  accuracy.  Cochran  v. 
United  States,  157  U.  S.  286,  288  39  L 
Ed.    704. 

79.  As  to  verification  and  attestation. — 
It  is  not  necessary  to  allege  that  the  re- 
port in  which  the  false  entry  was  made 
was  actually  verified  by  the  oath  or  affir- 
mation of  the  president  or  cashier,  or  at- 
tested by  the  signature  of  the  directors — 
or  at  least  the  fact  that  it  is  averred 
to  have  been  made  "in  accordance  with 
the  provisions  of  §  5211"  is  a  sufficient 
averment  that  it  was  properly  verified  and 
attested.  Cochran  z'.  United  States,  157 
U.    S.    386.    289,    39    L.     Ed.    704. 

80.  Willful    omission    of    liability. .An 

unmatured  note,  the  i>ayment  of  which  at 
maturity  is  guaranteed  by  the  bank,  is 
such  a  liab'lity  as  is  required  by  law  (Rev 
Stat.,  §  5211),  to  be  shown  in  the  report 
to  the  comptroller  of  the  currency,  and  the 
willful  failure  to  enter  same  as  a  liability 
is  a  false  entry.  The  fact  that  the  note 
had  not  matured  cuts  no  figure  in  the 
case.     If   the   bank  had  made   the  note,  it 
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(5)  Orer-Cei-tification  of  Checks. — The  wrongful  intent  is  the  essence  of  lUc 
crime.  If  an  officer  certifies  a  cheque  with  the  intent  that  the  drawer  shall  obtain 
so  much  money  out  of  the  bank  when  he  has  none  there,  such  officer  not  only  cer- 
tifies unlawfully,  but  the  specific  intent  to  violate  the  statute  may  be  imputed. 
And  so  evil  design  may  be  presumed  if  the  officer  purposely  keeps  himself  in  ig- 
norance of  whetner  the  drawer  has  money  in  the  bank  or  not,  or  is  grossly  in- 
different to  his  duty  in  respect  to  the  ascertainment  of  that  fact.^^  And  if  the 
overdraft  has  in  form  been  canceled  on  the  books  of  the  bank  and  a  note  taken  for 
the  amount  thereof,  so  that  the  obligation  of  the  drawers  was  evidenced  only  by 
a  note,  and  not  left  as  an  open  account,  it  would  not  be  over-certification,  and  any 


would  not  be  claimed  that  the  note  was 
not  a  liability,  though  it  were  not  yet  due. 
Cochran  z:  United  States,  157  U.  S.  286, 
295,  39   L.    Ed.   7U4. 

81.  Wrongful  intent  essential. — Spurr  v. 
United  States,  174  U.  S.  728,  735,  43  L. 
Ed.    1150. 

"Section  5208  of  the  Revised  Statutes 
makes  it  unlawful  for  any  officer  of  a  na- 
tional bank  to  certify  a  cheque  unless  the 
drawer  has  on  deposit  at  the  time  an  equal 
amount  of  n^oney.  But  this  section  car- 
ries with  it  no  penalty  against  the  wrong- 
doing officer.  Section  13  of  the  act  of 
1882  imposes  the  penalty,  and  imposes 
it  upon  'one  who  shall  willfully  violate,' 
etc.,  as  well  as  upon  one  'who  shall  re- 
sort to  any  device,'  etc.,  "to  evade  the  pro- 
visions of  the  act;'  'or  who  shall  certify 
cheques  before  the  amount  thereof  shall 
have  been  regularly  entered  to  the  credit 
of  the  dealer  upon  the  books  of  the  bank- 
ing association.'  The  word  'willful'  is 
omitted  from  the  description  of  offenses 
in  the  latter  part  of  this  section.  Its  pres- 
ence in  the  first  cannot  be  regarded  as 
mere  surplusage;  it  means  something.  It 
implies  on  the  part  of  the  officer  knowl- 
edge and  a  purpose  to  do  wrong.  Some- 
thing more  is  required  than  an  act  of  certi- 
fication made  in  excess  of  the  actual 
deposit,  but  in  ignorance  of  that  fact  or 
without  any  purpose  to  evade  or  disobey 
the  mandates  of  the  law."  Spurr  v. 
United  States,  174  U.  S.  728,  734,  43  L. 
Ed.  1150;  Potter  v.  United  States,  155 
U.   S.  438,  445,   39  L.   Ed.  214. 

Where  the  defense  was  that  defendant 
had  no  actual  knowledge  that  there  were 
not  sufficient  funds  in  the  bank  to  meet 
the  cheques,  nor  knowledge  of  facts  put- 
ting him  on  inquiry;  that,  on  the  contrary, 
he  believed  that  drawers  had  such  funds; 
that  this  belief  was  founded  on  informa- 
tion he  received  from  the  cashier  or  the 
exchange  clerk,  the  proper  sources  of  in- 
formation, in  response  to  inquiries  which 
he  made  in  each  instance  before  he  cer- 
tified; that  he  honestly  relied  on  that  in- 
formation, and  that  he  had  the  right  to  do 
so,  defendant  was  entitled  to  the  full 
benefit  of  this  defense,  and  in  order  to 
that,  it  was  vital  that  the  meaning  of 
"willful  violation,"  as  used  in  §  13  of  the 
act  of  1882,  should  be  clearly  explained 
to  the  jury.  Spurr  v.  United  States,  174 
U.   S.   728,  735,  43  L.   Ed.   1150. 


An  indictment,  which  charged  that  the 
defendant  P.  was  president  of  a  national 
bank  and  authorized  to  lawfully  certify 
cheques,  and  "that  said  P.  as  such  presi- 
dent as  aforesaid  did  then  and  there,  to 
wit,  on  said  twenty-third  day  of  July,  al 
Boston  aforesaid,  within  said  district  and 
within  the  jurisdiction  of  this  court,  un- 
lawfully, knowingly,  and  willfully  certify 
a  certain  cheque,  which  said  cheque  was 
then  and  there  drawn  upon  said  associa- 
tion" (describing  it)  ;  and  that  the  drawees 
did  not  tnen  and  there,  to  wit,  at  the  time 
said  cheque  was  so  certified  as  aforesaid, 
have  on  deposit  with  said  association  an 
amount  of  money  then  and  there  equal 
to  the  amount  then  and  there  specified 
in  said  cheque,  to  wit,  is  a  sufficient  aver- 
ment of  an  offense  under  Rev.  Stat.,  § 
5208.  Potter  v.  United  States,  155  U.  S. 
438,  440,  39   L.  Ed.   214. 

Instructions.^ — -The  record  shows  thai 
then  "as  the  jury  were  retiring  (after  ask- 
ing additional  instructions,  and  having  re- 
ceived the  law  as  given  in  §  5208,  Rev. 
Stat.,  1st.  pt.),  counsel  for  the  defendant 
said  to  the  court  that  he  thought  what  the 
jury  wanted  was  the  act  of  1882  making 
it  a  misdemeanor  to  willfully  violate  the 
sect' on  of  the  Revised  Statutes  which  the 
court  had  read  to  them,  and  that  the  court 
ought  to  read  and  explain  that  act  to  the 
jury;  the  court  asked  if  counsel  referred 
to  the  act  prescribing  the  penalty  for  false 
certification,  and  on  being  answered  in 
the  affirmative,  stated  that  the  jury  had 
nothing  to  do  with  that."  Exception  was 
taken  to  the  reading  twice  of  the  part  of 
§  5208,  and  the  failure  to  read  and  explain 
the  act  of  1882,  and  to  the  additional  in- 
structions gi\en  by  the  court.  The  learned 
circuit  judge  clearly  erred  in  declining  the 
request  of  counsel  in  respect  of  the  act 
of  1882.  Spurr  v.  United  States,  174  U. 
S.    728,    736,    43    L.    Ed.    1150. 

"The  jury  desired  further  advice  as  to 
what  constituted  criminal  certification,  or 
willful  violation  of  §  5208,  anu  preferred 
a  request  which  required  a  comprehensive 
answer.  The  response  was  in  the  nature 
of  a  separate  charge,  and  we  are  unable 
to  conclude  that  the  error  in  declining  at 
that  time  to  call  attention  to  §  13  was 
cured  by  the  bare  reference  to  the  orig- 
inal charge."  Spurr  v.  United  States,  174 
U.  S.  728,  739,  43  L.  Ed.  1150. 
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wrong  done  by  the  defendant  in  making  or  continuing  such  a  loan  would  have  to 
be  punished  by  proceedings  under  some  other  section. *2 

Delivery, — The  certifying  officer  need  not  himself  deliver  the  check  to  some 
one  outside  the  bank,  or  have  any  part  in  such  delivery,  to  constitute  the  crime. •^•'^ 

(6)  Permitting  Overdraft. — A  bank  president,  not  acting  in  good  faith,  has  no 
right  to  permit  overdrafts  when  he  does  not  believe  and  has  no  reasonable  ground 
to  believe  that  the  moneys  can  be  repaid.  And  if,  coupled  with  such  wrongful  act, 
the  proof  establishes  that  he  intended  by  the  transaction  to  injure  and  defraud  the 
bank,  the  wrongful  act  becoines  a  crime. ^-^ 

C.  Liability  of  Bank  for  Acts  of  Officers  and  Ag-ents. — See  ante,  "Powers 
and  Duties,"  IV,  B,  1. 

Negligence. — A  bank  cannot  ignore  the  negligence  of  all  its  officers  and  profit 
bv  their  omission  of  duty.^-* 

Deed  of  President  and  Cashier. — A  paper  executed  by  the  president  and 
cashier  of  a  bank,  purporting  to  convey  a  lot  of  ground  held  by  the  bank,  is  not 
the  deed  of  the  corporation.^^ 


82.  Covering  over  certification  by  note. 

—Potter  z:  United  States,  15a  U.  S.  438, 
446,  39  L.   Ed.  214. 

.^nd  where  the  testimony  offered  tended 
to  show  an  agreement  on  the  part  of  the 
officers  of  the  bank  to  treat  the  overdraft 
as  a  loan,  drawing  interest  and  secured 
by  collateral,  and  that  such  agreement 
was  carried  into  effect  by  the  deposit  of 
the  collateral  and  the  casting  up  of  inter- 
est, if  the  defenaant  in  good  faith  sup- 
posed that  this  arrangement  was  the 
cfjuivalent  of  a  loan  by  note,  and  that  the 
indebtedness  of  drawers  was  fully  se- 
cured by  collateral,  it  seems  that  the 
jury  would  have  a  right  to  be  in- 
formed of  the  fact  as  bearing  upon 
the  question  whether  he  had  "will- 
fully" violated  the  statute.  It  cannot 
be  that  the  guilt  or  innocence  of  the  de- 
fendant under  this  indictment  turns  upon 
the  mere  matter  of  bookkeeping.  Potter 
V.  United  States,  155  U.  S.  438.  447,  39  L. 
Ed.   214. 

While  it  must  not  be  understood  as 
holding  that  this  testimony  established  an 
absolute  defense,  and  that  by  the  form  of 
such  an  agreement  the  mandatory  terms  of 
§  5208  can  be  evaded,  evidence  of  a  posi- 
tive agreement  upon  the  part  of  the  offi- 
cers of  the  bank  that  this  overdraft  account 
should  be  practically  treated  as  a  loan 
from  day  to  day,  to  be  and  in  fact  secured 
by  ample  collateral — coupled  with  testi- 
mony that  for  the  cheques  certified  each 
day  there  was  deposited  in  advance  an 
ample  amount  of  cash — should  have  been 
submitted  to  the  jury  on  the  question  of 
''willful"  wrongdoing.  As  "willful"  wrong 
is  of  the  essence  of  the  accusation,  testi- 
mony bearing  directly  on  the  question  of 
willfulness  is  of  vital  importance,  and  er- 
ror in  rejecting  it  cannot  be  regarded 
otherwise  than  as  material  and  manifestly 
prejudicial.  Potter  v.  United  States,  155 
U.   S.    438.   447,   39   L.    Ed.   214. 

83.  I>€livery  to  third  party  outside  bank. 
—Potter  :•.  United  States,  155  U.  S  438, 
444,   39    L.    Ed.    214. 

"The  word  'certify'  as  commonly  under- 


stood implies  that  the  cheque,  upon  which 
the  words  of  certification  have  been  writ- 
ten, has  passed  from  the  custody  of  the 
bank  and  into  the  hands  of  some  other 
party,  and  when  the  charge  is  that  the 
defendant  'did  unlawfull\\  knowingly  and 
willfully  certify  a  certain  cheque,'  the  im- 
port of  that  accusation  is  not  simply  that 
he  wrote  certain  words  on  the  face  of  the 
c)-pque,  but  that  he  did  it  in  sucli  a  man- 
ner as  to  create  an  obligation  of  the  bank; 
in  such  a  way  as  to  make  an  instrument 
which  can  properly  be  called  a  certified 
cheque.  And  the  subsequent  recital,  'by 
then  and  there  writing,  placing,  and  put- 
ting in  and  upon  and  across  the  face  of 
said  cheque  the  words  and  figures  follow- 
ing.' etc..  is  not  to  be  taken  as  absolutely 
limiting  the  import  of  the  word  'certi- 
fied' to  the  mere  act  of  so  writing,  placing, 
etc.,  but  as  simply  descriptive  of  the  form 
of  the  certification — of  that  which  he 
personally  did.  It  was  not  necessary,  to 
constitute  the  offense,  that  he  slT-nild  him- 
self deliver  the  cheque  to  some  third  party 
outside  the  bank,  or  even  that  he  should 
take  any  part  in  such  delivery.  His  of- 
fense would  be  complete  if,  after  he  had 
written  the  words  of  certification  as  stated, 
with  the  intent  that  they  should  be  used 
to  create  a  contract  on  the  part  of  the 
bank,  the  actual  delivery  had  been  made 
by  some  clerk  or  other  officer  of  the  bank 
without  his  actual  knowledge."  Potter  7'. 
United  States.  155  U.  S.  438,  444.  39  L. 
Ed.  214.  See.  generally,  ante,  "Certifi- 
cations  of  Checks,"  III,   B,  2,  b,   (2),   (d). 

84.  Permitting  overdraft  as  crime. — 
Coffin  7'.  United  States.  162  U.  S.  664.  683, 
40  L.  Ed.  1109.  See  ante.  "Scope  of  Bond 
and  Liability  Thereon,"  IV,  B,  2,  a, 
(2),  (a). 

85.  Liability  for  negligence. — Kissam 
V.  Anderson,  145  U.  S  435,  443,  36  L.  Ed. 
763. 

86.  Bank  of  the  Metropolis  v.  Guttsch- 
lick,   14   Pet.   19,   10   L.   Ed.  335. 

Representation  of  bank. — See  ante, 
"Mode  of  Exercise,"  III,  A,  3;  post,  "Com- 
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D.  Notice  and  Knowledge  of  Officers. — In  General. — Where  the  proper 
officers  of  a  bank  are  chargeable  with  knowledge  of  the  state  of  its  account  with 
another  bank,  such  knowledge  is  that  of  the  bank.^'^ 

President. — Where  a  bank  was  hopelessly  insolvent  when  the  deposit  was 
made,  the  knowledge  of  the  president  was  the  knowledge  of  the  bank.^^ 

Directors. — Where  the  directors  of  a  bank  were  informed  of  all  facts  es- 
sential to  put  them  upon  notice  that  collateral  upon  which  they  were  making  a 
loan  was  held  by  the  party  pledging  it  in  a  trust  capacity,  this  was  the  knowledge 
of  the  bank  and  the  trust  property  could  be  followed  into  the  hands  of  the  bank 
and  recovered. ^^ 

Cashier. — Notice  to  the  casliier  of  a  bank  or  banker,  as  to  matters  coming 
within  the  scope  of  his  duties,  is  notice  to  them.*"^ 

E.  Liability  of  Third  Party  for  Funds  Misapplied  by  Officer. — The  man- 
aging officer  of  a  bank  who  had  practically  the  eniire  control  of  its  affairs,  being 
engaged  in  stock  speculations,  on  his  own  account,  used  the  funds  of  the  bank 
on  deposit  with  a  correspondent  bank,  for  that  purpose,  by  drawing  thereon  in 
favor  of  his  brokers  for  large  sums.  In  a  suit  to  recover  from  such  brokers  funds 
of  the  bank  so  received  by  them,  if  the  circumstances  were  such  as  to  affect  them 
with  notice  that  such  funds  were  being  improperly  used  bv  the  officer  for  his 
own  purpose  and  make  them  liable  to  refund  same,  still,  where  the  brokers  had 
from  time  to  time  also  deposited  with  the  correspondent  bank  various  sums  to 
the  credit  of  the  defrauded  bank,  thus  reducing  the  net  amount  of  its  funds  re- 
ceived by  them  and  not  so  returned,  the  brokers  were  entitled  to  have  it  sub- 
mitted to  a  iury  whether  the  officers  of  the  bank,  other  than  the  defaulting  officer, 
in  the  exercise  of  reasonable  and  proper  care  could  have  ascertained  that  these 
moneys  had  been  deposited  to  the  account  of  their  bank,  and  would  or  would  not 
have  accepted  such  deposits  as  the  return  of  the  money  to  the  bank.^^ 

V.    Stock  and  Stockholders. 

A.  Necessity,  Definition  and  Nature  of  Stock. — v'^avings  banks  incorpo- 
rated under  the  act  of  congress  of  1870,  could  have  no  capital  stock. ''- 


pelling  Transfer   and   Bank's   Liability   for 
Refusal,"  V,  G,  4. 

Waiver  of  bank's  lien. — See  post, 
"Bank's   Lien."  V.  G,  2. 

87.  Knowledge  of  officers  imputed  to 
batik. — Kissam  v.  Anderson,  145  U.  S. 
435.   443,  36  L.   Ed.   765. 

Of  officers'  defaults. — See  ante  "Of 
Cashier  or  other  Officers,  and  His  Sure- 
ties," IV,  B.  2,  a,  (2). 

88.  President's  knowledge. — St.  Louis, 
etc.,  R.  Co.  V.  Johnston,  133  U.  S.  566, 
576,  33  L.  Ed.  683;  Martin  v.  Webb,  110 
U  S.  7,  15,  28  L.  Ed.  49;  Manhattan  Bank 
V.   Walker.  130  U.  S.  267,   32   L.   Ed.  959. 

89.  Directors'  knowledge. — Smith  v. 
Ayer,   101  U.  S.  320,  25   L.  Ed.  955. 

A  subsequent  board  of  directors  of  a 
bank  is  to  be  considered  as  knowing  all 
the  circumstances  communicated,  or 
known,  to  a  previous  board.  Mechanics' 
Bank  v.  Seton,  1  Pet.  299,  7  L.  Ed.  152. 
See   post,   "Bank's  Lien,"  V,   G,  2. 

90.  Cashier's  knowledge. — Duncan  v. 
Jaudon,  15  Wall.  165,  21  L.  Ed.  142;  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  604,  674,  19  L.  Ed.  1008. 

Semble,  that  knowledge  acquired  by  the 
cashier  in  the  course  of  the  business  of 
the  bank,  and  not  communicated  by  him 
to    the    board    of   directors,    should   be   re- 


garded as  the  knowledge  of  the  bank. 
Fidelity,  etc.,  Co.  v.  Courtney,  186  U.  S. 
342,  363,  46  L.  Ed.  1193,  reaffirmed  in 
Cherry  v.  Fidelity,  etc.,  Co.,  205  U.  S.  537, 
51   L.   Ed.  920. 

Notice  to  the  cashier  of  a  bank,  or  of 
bankers,  that  the  stock  pledged  is  trust 
stock,  is  notice  to  them.  Duncan  v.  Jau- 
don. 15  Wall.  165,  21   L.   Ed.   142. 

"Beyond  all  question  the  cashier  of  the 
plaintifT  bank  represented  his  bank,  he 
was  an  agent  with  full  authority,  and  what 
he  knew  in  resoect  to  the  transaction  in 
question  must  be  regarded  as  known  to 
his  bank."  Merchants'  Nat.  Bank  v.  Stato 
Nat.  Bank.  10  Wall.  604,  674,  19  L.  Ed. 
1008.  And  see,  generally,  the  title  NO- 
TICE. 

91.  Liability  of  third  party  for  misap- 
plied funds. — Kissam  v.  Anderson,  145  U. 
S.  4-^..-,.  ''c  T.,   Fd.  76 V 

92.  Necessity  for  capital  stock — Na- 
tional savings  banks. — The  act  of  congress 
approved  Alay  24.  1870  (■]6  Stat.  137).  in- 
corporating the  National  Savings  Bank 
of  the  District  of  Columbia,  does  not  au- 
thorize the  creation  of  any  corporate 
stock  or  capital.  The  profits  of  the  insti- 
tution, after  deducting  the  necessary  ex- 
penses of  condti'-'^'ne  it.  inure  whoUv  to 
the  benefit  of  the  depositors,  in  dividends, 
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Capital. — The  capital  is  not  an  ideal,  fictitious,  arbitrary  sum  of  money  set 
down  in  the  articles  of  association,  but,  in  the  theory  and  practical  operation  of 
the  system,  is  composed  of  substantial  property,  and  which  gives  value  and 
solidity  to  the  stock  of  the  institution.  It  is  the  foundation  of  its  credit  in  the 
business  community. ^^  And  capital  used  in  the  business  of  banking  is  none  the 
less  so  because  it  is  borrowed.  The  mere  fact  that  the  money  permanentlv  in- 
vested in  the  business  is  borrowed  does  not  alter  its  character  as  capital,  but  a 
temporary  loan  obtained  to  meet  an  emergency  is  not  capital.^-* 

Capital  and  Shares  Distinguished.— The  capital  stock  of  a  bank,  and  the 
shares  of  the  capital  stock,  are  distinct  things. ^-^ 

Shares  of  stock  in  national  banks  are  personal  property,  and  although  a 
share  of  bank  stock  may  be  in  itself  intangible,  it  represents  that  which  is  tan- 
gible.. It  represents  money  or  property  invested  in  the  capital  stock  of  the  bank. 
That  capital  is  employed  in  business  by  the  bank,  and  the  business  is  very  likely 


or  in  a  reserved  surplus  for  their  greater 
security.  Huntington  v.  National  Sav. 
Bank,  96  U.  S.  388,  24  L.   Ed.  777. 

The  bond  filed  pursuant  to  the  11th 
section  of  that  act  is  in  no  sense  capital 
owned  by  the  bank  or  the  corporators. 
It  was  required  solely  to  secure  deposi- 
tors and  creditors.  Huntington  v.  Na- 
tional Sav.  Bank,  96  U.  S.  388,  24  L.  Ed. 
777.     And  see  ante,  "Savings  Banks,"  I,  B. 

Liability  to  corporators. — "The  institu- 
tion having  no  capital  stock,  whatever 
liability,  if  any,  there  may  be  to  the  corpo- 
rators, must  be  satisfied  out  of  the  profits 
made  from  the  deposits."  Huntington  v. 
National  Sav.  Bank,  96  U.  S.  388,  393,  24 
L.    Ed.    777. 

93.  Nature  of  capital. — Bank  Tax  Case, 
2  Wall.  200,  208,  17   L.   Ed.  793. 

"When  banks  are  created  upon  private 
capital,  they  stand  upon  that  capital;  and 
their  credit  is  limited  to  the  personal  or 
corporate  responsibility  of  the  stock- 
holders, as  provided  for  in  the  charter. 
If  the  corporate  stock,  and  that  only,  by 
the  charter,  is  made  liable  for  the  debts 
of  the  bank,  and  that  capital  stock  is 
paid  in,  every  holder  of  its  bills  must  be 
presumed  to  trust  exclusively  to  the  fund 
thus  provided,  and  the  general  credit  of 
the  corporation.  And  in  such  a  case,  a 
state  owning  a  portion  of  the  funds,  and 
having  paid  in  its  share  of  the  capital 
stock,  is  treated  like  every  other  stock- 
holder; and  is  understood  to  incur  no  pub- 
lic responsibility  whatsoever."  Per  Story, 
J.,  dissenting.  Briscoe  v.  Bank  of  Ken- 
tucky,  11    Pet.   2.-)7.   348,  9   L.    Ed.    709. 

Individual  and  corporate  alike. — "There 
is  no  difference  in  the  business  of  banking 
as  conducted  by  individuals  from  the  busi- 
ness as  conducted  by  corporations,  which 
would  warrant  any  different  meaning  to 
be  given  to  the  term  capital  in  the  two 
cases.  Nor  can  any  good  reason  be 
stated  why  a  distinction  should  be  made 
between  banking  corporations  and  individ- 
ual bankers  in  this  respect."  Bailey  v. 
Clark,  21  Wall.  284,  287,  22  L.  Ed.  G51 
See    the    title    TAXATION. 

94.  Borrowed  capital. — Bailcv  v.   Clark, 


21   Wall.  284,  288.  22   L.   Ed.  651.     See  the 
title   TAXATION. 

95.  Capital  stock  and  shares  diflFerent 
thmgs. — Farrington  z'.  Tennessee,  95  U  S 
679,  686,  24  L.  Ed.  558;  Van  Allen  v.  The 
Assessors,  3  Wall.  573,  583,  18  L.  Ed.  229; 
New  York  State  v.  Commissioners  of 
Taxes.  4  Wall.  244,  18  L.  Ed.  344;  Bradley 
V.  Ilhnois.  4  Wall.  459,  18  L.  Ed.  433;  First 
Nat.  Bank  v.  Kentucky,  9  Wall.  353,  19 
L.  Ed.  701;  Bank  v.  Tennessee,  161  U  S 
134,  146,  40  L.  Ed.  645;  Bank  v  Tennes- 
see, 163  U.  S.  416,  41  L.  Ed.  211:  New  Or- 
leans Z'.  Citizens'  Bank,  167  U.  S  371  402 
42  L.  Ed.  202.  See  the  titles  CORPORA- 
TIONS; TAXATION. 

The  capital  stock  of  a  bank,  and  the 
shares  of  the  capital  stock,  are  distinct 
things.  The  capital  stock  is  the  money 
paid  or  authorized  or  requir  '  to  be  paid 
in  as  the  basis  of  the  business  of  the  bank, 
and  the  means  of  conducting  its  opera- 
tions. It  represents  whatever  it  may  be 
invested  in.  If  a  large  surplus  be  ac- 
cumulated and  laid  by,  that  does  not  be- 
come a  part  of  it.  Farrington  v  Ten- 
nessee,  95  U..  S.   679,   686,   24   L.    Ed.   558. 

"The  shares  of  capital  stock  are  usually 
represented  by  certificates.  Every  holder 
is  a  cestui  que  trust  to  the  extent  of  his 
ownership.  The  shares  are  held  and  may 
be  bought  and  sold  and  taxed  like  other 
property.  Each  share  represents  an  ali- 
quot part  of  the  capital  stock.  But  the 
holder  cannot  touch  a  dollar  of  the  prin- 
cipal. He  is  entitled  only  to  share  in  the 
dividends  and  profits.  Upon  the  dissolu- 
tion of  the  institution,  each  shareholder 
IS  entitled  to  a  proport'onate  share  r>i  the 
residuum  after  satisfying  all  liabilities. 
The  liens  of  all  creditors  are  prior  to  his." 
Farrington  v.  Tennessee,  95  U  S  679 
687.   24   L.    Ed.    558. 

The  corporation,  though  holding  and 
owning  the  capital  stock,  cannot  vote  upon 
it.  It  is  the  right  and  duty  of  the  share- 
holders to  vote.  They  in  this  way  give 
continuity  to  the  life  of  the  corporation, 
and  may  thus  control  and  direct  its  man- 
psrement  and  onerations.  Farrington  v 
lennessce,  95  U.  S.  679,  687,  24  L  Ed 
558. 


124 


BAXKS  AXD  BAXKIXG. 


carried  on  at  a  place  other  than  the  residence  of  some  of  the  shareholders.  The 
shareholder  is  protected  in  his  person  by  the  government  at  the  place  where  he 
resides  ;  but  his  property  in  this  stock  is  protected  at  the  place  where  the  bank 
transacts  its  business.^" 

B.  Who  May  Be  Stockholders. — State. — A  state  may  own,  in  part  or  en- 
tirely, the  stock  of  a  bank.''" 

National  Bank. — A  national  bank  cannot  legally  purchase  its  own  stock,  ex- 
cept to  secure  a  debt  due  it,^^  or  the  stock  of  another  national  bank  merely  for 
the  purposes  of  investment. ^^ 

Married  "Women. — The  capacity  of  married  women  to  subscribe  for  or  take 
by  assignment  shares  of  stock  in  national  banks,  is  governed  by  the  state  laws.i 
And  a  married  woman  is  not  incapacitated  by  the  laws  in  force  in  the  District 
of  Columbia  from  becoming  the  owner  of  bank  stock. - 

List  of  Stockholders. — See  ante.  "Application  of  Rule,""  IX,  B,  1,  d,  (2)  ; 
post,  "Right  to  Inspection  of  Books,"  X,  E.   1.-^ 


96.  National  bank  shares. — Tappan  v. 
Merchants'  Xat.  Bank,  19  Wall.  490,  503, 
22   L.   Ed.   189. 

"Shares  of  the  national  banks,  while 
they  constitute  the  capital  stock  of  the 
corporations,  do  not  represent  the  whole 
amount  of  the  capital  'actually  employed 
by  them."  National  Bank  of  Redemption 
r.  Boston,  125  U.  S.  60,  67,  31  _L.  Ed.  689. 

Necessity  for  new  stock  issue  on  na- 
tionahzation  of  establis'ied  bank. — See 
ante,  "Incorporation  of  Xational  Banks,"' 
II,    A,   4. 

Powers  and  duties  of  cash'er  as  to  is- 
sue and  transfer. — See  ante,  "Application 
of  Rule."'  IV,  B,  1.  d.  (2). 

97.  State  as  stockholder. — Briscoe  v. 
Bank  of  Kentucky,  11  Pet.  257,  9  L.  Ed. 
709:  Bank  z:  Planters'  Bank,  9  Wheat.  904, 

6  L.  Ed.   244;   Bank  v.  Wister,  3   Pet.  318, 

7  L.  Ed.  437;  Curran  v.  Arkansas,  15  How. 
304.  14  L.  Ed.  705.     See  the  title  ST.\TE. 

But  by  doing  so  it  imparts  none  of  the 
attributes  of  sovereignty  to  the  institution. 
Briscoe  r.  Bank  of  Kentucky,  11  Pet.  257, 
325,  327,  9  L.  Ed.  709:  Curran  v.  Arkansas, 
15  How.  304,  14  L.   Ed.  705. 

Its  funds  and  property  of  every  de- 
scription are  liable  for  its  debts  and  may 
be  reached  by  legal  or  equitable  process. 
Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257, 
327,  9  L.  Ed.  709. 

98.  National  bank  acquiring  own  stock. 
— United  States  z'.  Britten,  107  U.  S.  655, 
666,  27  L.  Ed.  520:  Johnston  z'.  Laflin,  103 
U.  S.   800,  802,  26   L.   Ed.   532. 

The  purchase  of  its  own  stock  by  a  na- 
tional banking  association,  except  to  se- 
cure a  debt  due  it,  is  forbidden  by  law. 
United  States  v.  Britton,  107  U.  S.  655, 
666,    27    L.    Ed.    520. 

The  statute  declares  that  no  association 
shall  be  the  purchaser  of  any  shares  of  its 
own  capital  stock,  unless  the  purchase 
be  necessary  to  prevent  a  loss  unon  a  debt 
previously  contracted.  Johnston  v.  Laflin, 
103   U.   S.  800,  802.  26  L.   Ed.   532. 

Purchase  by  officer  as  misapplication  of 
funds. — See  post.  "Embezzlement,  Mis- 
appropriation, or  Misapplication  of  Funds," 
IV,  B,  2,  b,  (3). 


99.  Purchase  of  stock  in  another  na- 
tional bank. — Scott  z\  Deweese.  181  U.  S. 
202,  218,  45  L.  Ed.  822,  reaffirmed  in  Shaw 
f.  Xational.  etc..  Bank,  199  U.  S.  603,  50 
L.  Ed.  328:  First  Xat.  Bank  v.  Hawkins, 
174  U.   S.   364,  366,   43  L.    Ed.   1007. 

"The  reasons  which  disqualify  a  national 
bank  from  investing  its  money  in  the  stock 
of  another  corporation  are  quite  as  obvious 
when  the  other  corporation  is  a  national 
bank  as  in  the  case  of  other  corporations, 
■j-he  investment  by  national  banks  of  their 
surplus  funds  in  other  national  banks, 
situated,  perhaps,  in  distant  states,  as  in 
the  present  case,  is  plainly  against  the 
meaning  and  policy  of  the  statutes  from 
which  they  derive  their  powers,  and  evil 
consequences  would  be  certain  to  ensue 
if  such  a  course  of  conduct  were  coun- 
tenced  as  lawful."  F'rst  X'^at.  Bank  v. 
Hawkins.  174  U.  S.  364,  368,  43  L.  Ed. 
1007,  reaffirmed  in  Shaw  z'.  X'^ational,  etc.. 
Bank,  199  U.  S.  603,  50  L.  Ed.  328.  See 
post,  "Liability  of  Xational  Bank  on 
X'ational  Bank  Stock  Owned  bv  It."  V, 
E,   2,    b,    (2). 

1.  Capacity  governed  by  state  law. — 
Under  §  4194  of  the  digest  of  the  stat- 
utes of  Arkansas,  published  in  1874,  ch.  93, 
p.  756,  if  it  was  in  force  at  the  time  of 
the  transaction,  it  would  seem  that  a 
married  woman  might  lawfully  have  either 
subscribed  for  or  taken  an  assignment  of 
the  shares,  they  being  shares  of  a  national 
bank  in  Arkansas,  and  the  transaction 
being,  therefore,  governed  bj'  the  statutes 
of  Arkansas,  unless  under  soecial  circum- 
stances, a  different  rule  ought  to  goverri. 
Bundy  z:  Cocke,  128  U.  S.  185,  188.  32  L. 
Ed.  396.  See.  generally,  the  title  HUS- 
BAXD  AXD  WIFE. 

2.  District  of  Columbia. — Kevser  v.  Hitz, 
133   U.   S.   138.   150,  33  L.   Ed.   531. 

Liability. — See  post,  "Liability  of  Mar- 
ried W'oman  on  X^ational  Bank  Stock," 
V,   E,  2,  b,   (3). 

2a.  List  of  stockholders. — As  to  reg- 
istry and  effect  thereof,  see  nost.  "Extra- 
ordinary   Statutory    Liability,"    V,    E,   2,  b. 
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C.  Subscription.— Necessity  for  Certificate. — Without  express  regulation 
to  the  contrary,  a  person  becomes  a  stockliolder  in  a  national  bank  by  subscribing 
for  stock,  pacing  the  amount  to  the  company  or  its  proper  officer,  and  being  en- 
tered on  the  stock  book  as  a  stockholder.  He  may  take  out  a  certificate  or  not, 
as  he  sees  fit.-^ 

Payment  in  Stock. — When  not  prohibited  by  law  or  the  charter,  payment  for 
the  capital  stock  of  a  bank  may  be  made  in  stock,  and  if  so  paid  in  and  accepted, 
the  stock  becomes  the  common  property  of  the  association."* 

Fraud. — Even  if  the  subscriptions  were  fraudulently  made,  with  a  view  to 
evade  the  provisions  of  the  charter,  the  law  will  hold  the  parties  bound  bv  their 
subscriptions,  and  compellable  to  comply  with  all  the  terms  and  responsibilities 
imposed  upon  them,  in  the  same  manner  as  if  they  were  bona  fide  subscribers. 
It  will  not  make  the  subscription  itself  a  nullity,  but  it  will  deprive  the  subscrib- 
ers of  the  power  of  availing  themselves  of  the  same,  although  it  will  not  affect 
subsequent  bona  fide  purchasers  of  the  stock. ^ 

D.  Increase  and  Reduction  of  Capital  Stock  (National  Banks). — • 
Requisites  to  Valid  Increase. — On  looking, at  the  terms  of  §  5142  of  the  Re- 
vised Statutes,  it  appears  that  three  things  must  concur  to  constitute  a  valid 
increase  of  the  capital  stock  of  a  national  banking  association :  1st.  That  the  as- 
sociation, in  the  mode  pointed  out  in  its  articles,  and  not  in  excess  of  the  max- 
imum provided  for  by  them,  shall  assent  to  an  increased  amount;  2d.  That  the 
whole  amount  of  the  proposed  increase  shall  be  paid  in  as  part  of  the  capital 
of  such  association;  and  3d.  That  the  comptroller  of  the  currency,  by  his  certifi- 
cate specifying  the  amount  of  such  increase  of  capital  stock,  shall  approve 
thereof,  and  certify  to  the  fact  of  its  payment.^  The  fact  that  the  amount  of 
increase  originally  proposed  was  not  subscribed  for.  does  not  afTect  the  validity 
of  the  increase  as  made,  where  the  original  amount  was  reduced  to  the  amount 
taken  and  paid  in,  in  the  manner  provided  by  law  ■"'   nor  the  fact  that  the  whole 


3.  Certificate  unnecessary  to  subscrip- 
tion.— "A  certificate  is  authentic  evidence 
of  title  to  stock;  but  it  is  not  the  stock  it- 
self, nor  is  it  necessary  to  the  existence 
of  the  stock.  It  certifies  to  a  fact  whicli 
exists  independently  of  itself.  And  an 
actual  suI)scription  is  not  necessary. 
There  may  be  a  virtual  subscription,  de- 
ducible  from  the  acts  and  conduct  of  the 
party."  Pacific  Nat.  Bank  v.  Eaton,  141 
U.  S.  227.  234,  35  L.  Ed.  702.  See,  also, 
Scott  V.  Deweese,  181  U.  S.  202,  216,  45 
i..  Ed.  822:  Thayer  v.  Butler,  141  U.  S. 
234,  35  L.  Ed.  711:  Finn  v.  Brown,  142  U. 
S.  56.   71,  35  L.   Ed.  936. 

4.  Payment  of  subscription  in  stock,  and 
effect. — Tiolhrook  v.  Union  Bank,  7  Wheat. 
553.  5  L.   Ed.  .-,21. 

Stock,  paid  in  as  a  part  of  the  capital 
of  the  Union  Bank  of  Alexandria,  before 
its  incorporation,  became  the  common 
property  of  the  associat'-^n,  so  as  to  be 
subject  to  be  sold  and  distributed  among 
the  members,  after  the  charter,  which  di- 
rected that  the  canital  stock  should  con- 
sist of  money  only,  was  accepted:  and 
those  who  subscribed  the  road  stock,  or 
their  assignees,  were  not  entitled  to  have 
the  same  returned  snecificallv  to  them. 
Holbronk  ?•.  Union  Bank,  7  Wheat  553, 
5    L.    Ed.    521. 

"Each  share  represented  an  equal  p.nrt 
of  the  whole  capital,  comprehending  each 
description  of  road  stock,  and  of  the 
money  paid  in;  and  there  was  nothing  on 


the  face  of  the  certificate,  which  was 
transferable,  indicating  that  one  share 
was  more  valuable  than  another. 
If,  instead  of  obtaining  the  act  of  incorpo- 
ration, the  company  had  expired  or  been 
dissolved  by  consent,  the  shares  would 
have  been  equal,  and  would  have  entitled 
the  holders  to  equal  portions  of  the  whole 
capital.  The  dividends,  during  the  con- 
tinuance of  the  company,  must  have  been 
equal.  Had  the  road  stock  been  sold, 
it  must  have  been  carried  to  the  credit  of 
the  whole  company."  Holbrook  v.  Union 
Bank,  7  Wheat.   553,  555,   5   L.   Ed.  521. 

5.  Fraudulent  subscriptions. — Mnor  v. 
Mechanics'  Bank.  1  Pet.  46,  65,  7  L.  Ed.  47. 

Even  if  fraud  had  existed  in  the  original 
subscription  of  this  stock  of  the  bank,  it 
would  be  extremely  difficult  to  maintain, 
that  such  a  fraud,  which  was  private,  be- 
tween the  original  subscribers  to  the  stock 
and  the  commissioners,  could  be  set  up  to 
injury  of  the  subsequent  purchasers  ©f 
the  stock  who  became  bona  fide  holders 
of  the  same,  without  part'cinat'on  in,  or 
notice  thereof.  Minor  f.  Mechanics'  Bank, 
1    Pet.  4  6,  7  L.   Ed.  47. 

Subscrintion  as  condition  precedent  to 
or-^anizTt'on. — Sec  ante,  "Conditions  pre- 
ccr'cnt  "   II,  A.  2. 

6.  Steps  essential  to  valid  incre'»se. — 
Delano  v.  Butler,  118  U.  S.  634.  640.  30 
L.    Ed.    260. 

7.  Reduction  of  originally  prooosed  in- 
crease.— Delano   r.    Butler,    118   U.   S.   634, 
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increase  was  not  paid  in  as  certified  to  by  the  comptroller. ^     And    the  acceptance 
of  the  stock  and  payment  of  the  subscription,  with  knowledge  of  the  fact,  would 


650,  30  L.  Ed.  260;  Aspinwall  v.  Butler, 
133  U.  S.  595,  33  L.  Ed.  779;  Pacific  Nat. 
Bank  v.  Eaton.  141  U.  S.  227,  233.  35  L. 
Ed.  702:  Thayer  v.  Butler,  141  U.  S.  234, 
35  L.  Ed.  711;  Butler  v.  Eaton,  141  U  S. 
240,  35  L.  Ed.  713;  Scott  v.  Deweese,  181 
U  S  202,  210,  45  L.  Ed.  822,  reaffirmed  in 
Shaw  V.  National,  etc..  Bank,  199  U.  S.  603, 
50   L.    Ed.   328. 

"The  circumstance  that  the  original  pro- 
posal was  for  an  increase  of  $500,000,  sub- 
sequently reduced  to  the  amount  actually 
paid  in,  does  not  seem  to  affect  the  ques- 
tion, for  the  amount  of  the  increase  within 
the  maximum  was  always  subject  to  the 
discretionary  power  of  the  association  it- 
seli,  exerted  in  accordance  with  its  articles 
of  association,  and  to  the  approval  and 
confirmation  of  the  comptroller  of  ^the 
currency."  Aspinwall  v.  Butler,  133  U.  S. 
595,  609,  33  L.  Ed.  779;  Delano  v.  Butler, 
118  U  S.  634,  649,  30  L.  Ed.  260;  Pacific 
Nat.  Bank  v.  Eaton,  141  U.  S.  227,  35  L. 
Ed.   702. 

Section  5142  of  the  Revised  Statutes, 
which  declares  that  any  banking  associa- 
tion may,  by  its  articles,  provide  for  an 
increase  of  its  capital  from  time  to  time, 
but  adds,  "no  increase  of  capital  shall  be 
valid  until  the  whole  amount  of  such  in- 
crease is  paid  in,  and  notice  thereof  has 
been  transmitted  to  the  comptroller  of  the 
currency,  and  his  certificate  obtained  speci- 
fying the  amount,"  etc.,  would  have  been 
violated  by  an  issue  of  $500,000  of  new 
stock,  when  only  $461,300  was  paid  in; 
but  not  by  an  issue  of  the  exact  amount 
that  was  paid  in.  The  clause  in  question 
was  intended  to  secure  the  actual  payment 
of  the  stock  subscribed,  and  so  to  prevent 
what  is  called  watering  of  stock.  In  the 
present  case  the  statute  was  strictly  and 
honestly  complied  with.  Aspinwall  v.  But- 
ler. 133  U.  S.  595,  608,  33  L.  Ed.  779. 

The  filing  of  the  amount  of  addi- 
tional stock  was  not  a  condition  of  the 
liability  of  the  subscribers  to  the  new 
stock,  but  the  association  always  retained 
the  power  of  reducing  the  amount  of 
stock,  with  the  approval  of  the  comp- 
troller of  the  currency.  Pacific  Nat.  Bank 
V.  Eaton,  141  U.  S.  227,  233,  35  L.  Ed.  702; 
Aspinwall  7'.  Butler,  133  U.  S.  595,  33  L. 
Ed.  779;  Thayer  v.  Butler,  141  U.  S.  234, 
35  L.  Ed.  711;  Butler  v.  Eaton,  141  U.  S. 
240,    35    L.    Ed.    713. 

"Under  §  5142,  as  modified  by  the  act 
of  May  1,  1886,  each  subscription  for 
portions  of  increased  capital  'when  paid 
up  in  full  becomes  valid  and  binding  until 
the  maximum  is  reached,  and  the  statute 
does  not  incorporate  into  such  subscrip- 
tions, a  condition  that  the  subscriber  pay- 
ing such  subscription  in  full  cannot 
become  a  holder  of  valid  stock  un- 
less the  maximum  amount  of  the  pro- 
posed    increase    is     subscribed     and     paid 


for.'  *  *  *  jt  follows  that  one  holding 
stock  in  a  national  bank  which  is  so  far 
valid  as  to  entitle  him  to  enjoy,  and  who 
is  accorded  the  right  to  enjoy,  the  privi- 
leges of  a  shareholder,  as  against  the  bank, 
is  a  shareholder  upon  whom  assessments 
maj'  be  made  in  conformity  with  §  5151." 
Scott  V.  Deweese,  181  U.  S.  202,  213,  45 
L.  Ed.  822,  reafifirmed  in  Shaw  v.  National, 
etc..  Bank,  199  U.  S.  603,  50  L.  Ed.  328. 
"There  may  be  cases  in  which  equity 
would  interfere  to  protect  subscribers  to 
stock  where  a  large  and  material  deficiency 
in  the  amount  of  capital  contemplated  has 
occurred.  But  such  cases  would  stand  on 
their  own  circumstances.  It  could  hardly 
be  contended  that  the  present  case,  in 
which  more  than  ninety-two  per  cent,  of 
the  contemplated  increase  of  capital  was 
actually  subscribed  and  paid  in,  would  be- 
long to  that  category.  In  Minor  v.  Me- 
chanics' Bank.  ]  Pet.  46,  7  L.  Ed.  47,  only 
$320,000  out  of  $500,000  of  capital  author- 
ized by  the  charter  was  subscribed  in  good 
faith,  but  the  court  did  not  regard  this  de- 
ficiency in  the  subscriptions  as  at  all  af- 
fecting the  status  of  the  corporation,  or 
the  validity  of  its  operations."  Aspinwall 
V.  Butler, '  133  U.  S.  595,  608,  33  L.  Ed. 
779. 

8.  Illegality  in  increase  of  stock. — By 
force  of  the  words  in  §  5142,  that  "no  in- 
crease of  capital  shall  be  valid  until  the 
whole  amount  of  such  increase  is  paid  in," 
and  until  the  comotroller  shall  certify 
that  the  amount  of  the  proposed  increase" 
has  been  duly  paid  in  as  part  of  the  capital 
of  such  association,"  it  does  not  follow 
that  one  who  claimed  to  be  a  shareholder 
in  respect  of  an  increase  of  the  bank's 
capital,  and  who  was  recognized  as  such  by 
the  bank,  particularly  if  he  held  a  formal 
certificate  stating  that  he  was  a  share- 
holder, can  escape  liability,  under  §  5151, 
by  simply  proving — after  the  bank  has 
suspended  and  has  been  placed  into  the 
hands  of  a  receiver — that  the  whole 
amount  of  the  proposed  increase  was  not 
in  fact  "paid  in"  as  required  by  §  5142, 
although  the  contrary  was  certified  by  the 
comptroller  upon  the  banks'  report  to  that 
officer.  Scott  v.  Deweese,  181  U.  S.  202, 
209.  45  L.  Ed.  822,  reaffirmed  in  Shaw  v. 
National,  etc..  Bank,  199  U.  S.  603,  50  L- 
Ed.    328. 

As  between  the  bank  and  the  defendant, 
the  latter,  having  paid  the  amount  of  his 
subscription  for  shares  in  the  proposed 
increase  of  capital,  was  entitled  to  all  the 
rights  of  a  shareholder,  and  therefore,  as 
between  himself  and  creditors  of  the 
bank,  became  a  shareholder  to  the  extent 
of  the  stock  subscribed  and  paid  for  by 
him,  although  the  bank,  a^^ter  obta'ning 
authority  to  increase  its  capital,  issued  cer- 
tificates of  stock  without  the  knowledge  or 
approval  of  the  comptroller  and  proceeded 
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certainly  be  a  waiver  of  any  right  to  insist  on  the  full  amount  being  taken, ^  and 
the   payment  of  a  voluntary   assessment   to  restore   impaired   capital   is   such   a 


waiver. 


Right  to  Recover  Back  Payment  Where  Increase  Fails.— The  vice  pres- 
ident of  a  national  bank,  having  procured  an  issue  to  himself  of  certificates  of 


to  do  business  upon  the  basis  of  such  in- 
crease before  the  whole  proposed  increase 
was  paid  in.  Scott  v.  Deweese,  181  U.  S. 
202,  210,  45  L.  Ed.  822,  reaffirmed  in  Shaw 
V.  National,  etc,  Bank,  199  U.  S.  603,  50 
L.    Ed.    328. 

"Immediately  upon  the  failure  of  the 
bank  the  rights  of  creditors  attached  un- 
der §  5151,  and  a  shareholder  who  was 
such  when  the  failure  occurred  could  not 
escape  the  individual  liability  prescribed 
by  that  section  upon  the  ground  that  the 
bank  had  issued  to  him  a  certificate  of 
stock  before,  strictly  speaking,  it  had  au- 
thority to  do  so."  Scott  V.  Deweese,  181 
U.  S.  202,  213,  45  L.  Ed.  822,  reaffirmed  in 
Shaw  V.  National,  etc..  Bank,  199  U.  S. 
603,    50    L.    Ed.    328. 

If  this  prohibition  be  disregarded  by  a 
national  bank,  the  conduct  of  its  business 
could  no  doubt  be  controlled  by  the  rep- 
resentatives of  the  government  so  far  as 
might  be  necessary  to  compel  obedience 
to  the  law.  Rev.  Stat.,  §  5205.  But  the 
statute  does  not,  in  terms,  make  void  a 
subscription  or  certificate  of  stock  based 
ur>on  increased  capital  stock  actually  paid 
in,  simply  because  the  whole  amount  of 
any  proposed  or  authorized  increase  has 
not  in  fact  been  paid  into  the  bank.  Cer- 
tainly, the  statute  should  not  be  so  ap- 
plied in  behalf  of  a  person  sought  to  be 
made  liable  as  a  shareholder,  when,  as,,  in 
the  present  case,  he  held,  at  the  time  the 
bank  suspended  and  was  put  into  the  hands 
ot  a  receiver,  a  certificate  of  the  shares 
subscribed  for  by  him;  enjoyed,  by  re- 
ceiving and  retaining  dividends  the  rights 
of  a  shareholder;  and  appeared  as  a  share- 
holder upon  the  books  of  the  banlc  which 
were  open  to  inspection,  as  of  right,  by 
creditors.  Rev.  Stat.,  §  5210."  Scott  v. 
Deweese,  181  U.  S.  202,  210,  45  L.  Ed.  822, 
reaffirmed  in  Shaw  v.  National,  etc.,  Bank, 
199  U.   S  603,   50  L  Ed.  328. 

9.  Waiver. — Delano  v.  Butler.  118  U. 
S.  634,  650.  30  L.  Ed.  2G0;  Aspinwall  v. 
Butler.  133  U.  S.  595.  33  L.  Ed.  779;  Pa- 
cific Nat.  Bank  v.  Eaton,  141  U.  S.  227. 
35  L.  Ed.  702;  Butler  v.  Eaton.  141  U.  S. 
240,  35  L.  Ed.  713;  Hcrhold  v.  Jpton,  154 
U.  S.  624,  23  L.  Ed.  892. 

"The  principles  decided  in  Upton  v.  Tri- 
bilcock,  91  U.  S.  45,  23  L.  Ed.  203;  Sanger 
V.  Upton.  91  U.  S.  56.  23  L.  Ed.  220,  and 
Webster  v.  Upton.  91  U.  S.  65,  23  L.  Ed. 
384,  are  conclusive  of  this  case.  The  judg- 
ment of  the  circuit  court  is,  therefore,  af- 
firmed upon  the  authority  of  those  cases. 
If  the  stock  held  by — is  part  of  the 
increased  capital,  he  is  estopped  by  his 
acceptance  of  the  certificate  from  denying 
the    regularity    of    the    proceedings    under 


which  the  increase  was  effected.  If  it  is 
part  of  the  original  stock,  his  liability  ex- 
ists whether  the  increase  was  made  or  not. 
In  either  event  the  testimony  offered  fo 
show  that  he  did  not  sign  the  assent  to 
the  increase  of  the  capital  stock,  riled 
with  the  auditor  of  public  accounts,  was 
immaterial  and  properly  excluded."  Her- 
hold  r.  Upton,  154  U.  S.  624,  23  L.  Ed. 
892. 

Where  a  stockholder  paid  for  his  shares 
and  accepted  his  certificate,  in  legal  con- 
templation, with  knowledge  of  the  law 
which  authorized  the  association  and  the 
comptroller  of  the  currency  to  reduce  the 
amount  of  the  proposed  increase  to  a  less 
sum  than  that  fixed  in  the  original  pro 
posal  of  the  directors,  such  payment  and 
acceptance  of  certificates  in  accordance 
therewith  might  amount,  under  such  cir- 
cumstances, on  his  part,  to  a  waiver  of 
the  right  to  insist  that  he  should  not  be 
bound  unless  the  whole  amount  of  the 
nroposed  increase  should  be  subscribed 
for  and  paid  in.  Delano  v.  Butler,  118  U. 
S.  634,   650,   30   L.   Ed.    260. 

There  was  no  express  condition  that  tht 
individual  subscriptions  should  be  void  if 
the  whole  $500,000  was  not  subscribed; 
and  there  was  no  implied  condition  in  law 
to  that  effect.  Each  subscriber,  by  pav- 
ing the  amount  of  his  subscription, 
thereby  indicated  that  it  was  not  made  on 
any  such  condition.  Aspinwall  v.  Butler 
133   U.   S.   595.   607.  33   L.   Ed.   779. 

And  the  same  principle  applies  where 
the  stock  was  paid  for,  though  no  certifi- 
cate was  taken  out.  The  money  paid  can- 
not be  recovered  back,  after  demand 
therefor  upon  the  bank.  Pacific  National 
Bank  r.  Eaton,  141  U.  S.  227,  35  L.  Ed. 
702;  Thayer  v.  Butler,  141  U.  S.  234.  2.39, 
35  L.  Ed.  711;  Butler  v.  Eaton,  141  U  S. 
f'^O.  35  L.  Ed.  713.  See,  also.  Scott  v. 
D'^weese.  181  U.  S.  202.  215,  45  L.  Ed  822 
829. 

10.  Payment  of  voluntary  assessment 
as  waiver. — Where  the  stncklioldcrs  of  an 
insolvent  national  bank  voted  to  make  an 
hundred  per  cent,  assessment,  in  order  to 
be  allowed  by  the  comptroller  to  continue 
business  under  §  5205,  Rev.  Stat.,  although 
a  stockholder  was  not  present  at  this 
meeting,  yet  where  he  had  notice  of  it.s 
proceedings,  and  in  pursuance  of  its  vote 
paid  the  full  amount  of  the  assessment  so 
imposed  upon  him,  it  was  not  open  to  him 
afterwards  to  say  that  he  made  this  pay- 
ment in  ignorance  of  the  facts,  or  in  ig- 
norance of  the  legal  right  to  refuse  to  pay 
it  which  he  now  seeks  to  assert  to  avoid 
the  obligation  upon  his  ownership  of  the 
shareb.      His    payment    was    voluntary;    it 
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paid-up  stock,  was  in  no  position,  when  the  bank  became  insolvent,  before  the 
necessary  steps  to  legitimate  the  increase  of  stock  had  been  taken,  to  demand 
back  his  money,  as  if  it  were  trust  money,  or  constituted  a  preferred  claim  against 
the  assets  of  the  bank  in  the  hands  of  the  receiver.  The  utmost  that  he  coul.i 
claim  would  be  to  be  treated  as  a  general  creditor,  and  entitled  as  such  to  partic- 
ipate in  the  payments  made  by  the  receiver.  But  such  a  question  could  not  be 
raised  in  the  present  case,  to  which  he  uas  not  a  party. ^' 

Eight  to  Surplus  on  Reduction. — Upon  a  valid  reduction  of  the  capital 
stock  of  a  national  bank,  certain  assets  were  set  apart  in  compliance  with  the 
requirement  of  the  comptroller  that  certain  bad,  doubtful  and  unproductive  as- 
sets should  be  charged  ofif  or  set  aside  for  the  benefit  of  those  who  were  stock- 
holders at  the  date  of  the  approval.  This  requirement,  though  not  stated  in  the 
certificate  of  approval  of  the  reduction,  was  evidently,  on  the  facts,  made  a  con- 
dition thereof  and  presumably  in  accordance  with  the  practice  of  the  comptrollerV 
ofiice,  and  was  imposed  to  the  end  that  justice  might  be  done  to  the  owners  of 
the  original  shares,  who  are  entitled  to  such  surplus,  and  not  transferrees  of  th- 
shares  since  the  reduction. ^- 

E.  Rights  and  Liabilities  of  Stockholders. — As  to  action  for  corporation. 
see  ante,  "Mode  of  Exercise,"  III,  A,  3. 

1.  Right  to  Inspection  of  Books. — In  General. — There  can  be  no  question 
that  the  decisive  weight  of  American  authority  recognizes  the  common-law  right 
of  the  shareholder,  for  proper  purposes  and  under  reasonable  regulations  as  to 
place  and  time,  to  inspect  the  books  of  the  corporation  of  which  he  is  a  member, 
nor  do  we  find  the  authorities  making  an  exception  as  to  this  right  when  a  cor- 
poration which  does  a  banking  business  is  the  subject  of  consideration. ^^ 


was  made  either  with  actual  knowledge 
of  the  facts,  or  with  such  opportunity 
and  means  of  knowledge  as.  by  the  exer- 
cise of  common  diligence,  would  have 
made  him  acquainted  with  the  facts,  and 
the  payment  made  upon  a  distinct  consid- 
eration, whereby  the  bank  in  which  he 
was  interested  was  enabled  to  undertake 
anew  its  regular  and  active  business. 
It  amounts  to  a  ratification  of  the  action 
of  the  association,  and  of  the  comptroller 
in  fixing  the  amount  of  increase  of  stock 
at  the  less  sum.  Delano  v.  Butler.  118  U. 
S.    fi34,   6.50.   601.   30   L.    Ed.   2(V\ 

Where  the  new  stock  was  created  in  a 
regular  manner  by  the  board  of  directors, 
who  had  authority  for  that  purpose;  it 
was  subscribed  and  actually  paid  in  by  the 
stockholders;  it  wtis  certified  to  the  comp- 
troller of  the  currency,  and  approved  by 
him;  and  it  was  reported  to  the  meeting 
of  stockholders  and  approved  by  them,  as 
their  almost  unamimous  vote  for  an  as- 
^'^'isment  shows,  an  objection  to  the  va- 
lidity of  the  increased  capital,  that  it  did 
not  equal  the  amount  first  voted  for  by 
the  directors,  where  as  reduced,  it  had  the 
sanction  of  the  directors,  the  approval  of 
the  comptroller  of  the  currency,  and  the 
assent  of  the  stockholders  at  their  meet- 
ing on  the  10th  of  January,  1882,  is  not 
a  valid  one.  Aspinwall  t'.  Butler,  133  U. 
S.  59.5.  607.  33  L.  Ed.   779. 

11.  Insolvency  before  increase  com- 
pleted— Recovery. — Western  Xat.  Bank  z\ 
Armstrong.  152  U.  S.  346.  353,  38  L.  Ed. 
470. 

12.  Surplus,    on    reduction,    belongs    to 


then  owners  of  stock. — Jerome  v.  Cogs- 
well, 204  U.  S.  1,  7,  51  L.  Ed.  343. 

As  a  general  rule,  it  may  be  adinitted 
that  where  capital  stock  is  impaired  and 
a  reduction,  is  made  merely  to  meet  that 
impairment,  there  can  be  no  distribution. 
But  that  is  not  this  case,  in  which  the 
stockholders  of  record  at  the  time  of  the 
reduction  had  a  right  to  require  a  distri- 
bution among  them  of  an  excess  upon  re- 
duction in  proportion  to  their  respective 
holdings.  Jerome  z'.  Cogswell,  204  U.  S. 
1,  7.  51   L.  Ed.  343. 

The  right  to  receive  what  might  ulti- 
mately be  realized  from  the  fund  thus  set 
apart  became.  therefore.  irrevocably 
vested  in  those  who  were  shareholders 
on  that  date,  and  they  or  their  assigns  are 
now  entitled  to  whatever  is  to  be  distrib- 
uted from  it.  It  follows,  as  held,  that 
the  transfer  of  shares  after  the  reduction, 
did  not  carry  any  right  to  an  interest  in 
the  special  trust  fund,  the  proportionate 
interest"  therein  hn-c'np-  vested  'n  the  tlien 
shareholders  as  individuals.  The  result 
is  unaffected  by  the  fact  that  distribution 
in  cash  may  have  been  contemplated  as 
the  assets  set  a=ide  were  realized  upon. 
Jerome  v.  Cogswell.  204  U.  S.  1,  8.  51  L. 
Ed.  343. 

13.  Right  of  stockholder  to  inspect 
bocks.— Grthric  t'.  Harkness.  199  U.  S. 
14S.  153.  .-0  L.  Ed.  130.  See  the  title 
CORPORATIONS. 

"It  is  said  to  be  customary  for  banking 
companies  in  England  to  insert  in  their 
constitutions  a  provision  forbidding  the 
inspection     of     customers'     accounts     by 
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National  Banks. — And  the  common-law  right  of  the  shareholder  to  I'lave  the 
inspection  demanded  has  not  been  cut  down  by  the  act  of  congress  regulating  the 
business  of  national  banks. ^^ 

Enforcement. — But  in  enforcing  this  right  of  inspection,  thxi  courts  will  ex- 
ercise a  sound  discretion  and  only  grant  it  with  proper  safeguards  to  th(?  rights 
of  all  concerned. ^-^  And  the  state  courts  have  jurisdiction  to  enforce  it,  even  in 
the  case  of  a  national  bank.'*' 

2.  Liabilities. — a.  On  Unpaid  Subscriptions. — Stockholders  of  record  are 
liable  for  unpaid  installments,  though  in  fact  they  may  have  parted  with  their 
stock,  or  held  it  for  others.'^ 


shareholders  or  creditors.  Morgan's  Case, 
L.  R.  28  Ch.  D.  620  (188.5);  Cook  Corp., 
§  .517,  note.  The  subject  appears  to  be 
now  regulated  by  statute  in  England. 
Cook  Corp.,  §  518."  Guthrie  v.  Harkness, 
199   U.    S.   148,    153,    50   L.    Ed.    130. 

14.  National  banking  act  has  not  cut  off 
right.— Guthrie  v.  Harkness,  199  U.  S.  148, 
1.53.  50  L.   Ed.  130. 

In  §  5210  it  is  provided  that  a  list  of 
shareholders  shall  be  kept,  subject  to  in- 
spection by  the  shareholders  and  cred- 
itors of  the  corporation  and  the  officers 
authorized  to  assess  taxes  under  state  au- 
thority. The  purpose  of  this  section  seems 
obvious,  in  view  of  the  other  provisions 
of  the  statute,  authorizing  taxation  by  the 
state,  upon  the  shareholder  (§  5219).  and 
providing  for  the  individual  liability  of 
the  shareholder  to  an  amount  equal  to 
his  stock  in  cases  of  insolvency.  (Sec- 
tion 5151.)  This  court  has  said  that  one, 
if  not  the  principal,  object  of  this  section 
was  to  require  information  as  to  the 
shareholders  upon  whom  may  rest  indi- 
vidual liability  for  contracts,  debts  '^r 
other  engagements  of  the  bank.  Guthrie 
V.  Harkness.  199  U.  S.  148.  156.  50  L.  Ed. 
130.  citing  Pauly  v.  State  Loan,  etc.,  Co., 
16'   U.    S.    606.   608.   6-^1.   41    J^.    Ed.   844. 

There  is  nothing  in  §  5211,  requiring 
reports  tu  be  made  to  tue  comptroller  ot 
the  currency,  or  in  §  5240,  providing  for 
the  appointment  of  examiners  to  investi- 
gate the  condition  of  national  banks,  which 
cuts  down  the  usual  common-law  right 
in  shareholders  in  such  corporations. 
Guthrie  v.  Harkness,  199  U.  S.  148.  15(3, 
50  L.   Ed.  130. 

The  right  of  the  shareholder  to  inspect 
the  books  is  not  cut  off  by  §  5241.  pro- 
viding "no  association  shall  be  subject  Lo 
any  visitorial  powers  other  than  such  as 
are  authorized  by  this  title,  or  are  vested 
in  the  courts  of  justice."  No  definition 
of  "visitorial  powers"  can  be  held  to  in- 
clude the  common-law  right  of  the  share- 
holder to  inspect  the  books  of  the  corpo- 
rntion.  Guthrie  v.  Harkness,  199  U.  S.  148, 
157.  50  L.  Ed.  130. 

"That  the  statute  did  not  intend  in  with- 
holding visitorial  powers  '  to  take  away 
the  right  to  proceed  in  courts  of  justice 
to  enforce  such  recognized  rights  as  are 
here  involved  is  evident  from  the  lan- 
guage used.  If  the  right  to  compel  the 
mspcction  of  books  was  a  well-recognized 
3  U  S  Enc— 9 


common-law  remedy,  as  we  have  no  doubt 
it  was,  even  if  included  in  visitorial  pow- 
ers as  the  terms  are  used  in  the  statute, 
it  would  belong  to  that  class  'vested  m 
courts  of  justice'  which  are  expressly  ex- 
cepted from  the  inliibition  of  tine  statute." 
Guthrie  v.  Harkness,  199  U.  S.  148,  159, 
50  L.  Ed.  130.  See  ante,  "Control  and 
Regulation,"    II,   B. 

15.  Enforcement  of  right. — Guthrie  7\ 
Harkness,  199  U.  S.  148,  156.  50  L.  Ed. 
130. 

"It  docs  not  follow  that  the  courts 
will  compel  the  inspection  of  tlie  bank's 
books  under  all  circumstances.  In  issu- 
ing the  writ  of  mandamus,  the  court  will 
exercise  a  sound  discretion  and  grant  the 
right  under  proper  safeguards  to  protect 
the  interests  of  all  concerned.  The  writ 
should  not  be  granted  for  speculative  pur- 
poses or  to  gratify  idle  curiosity  or  to  aid 
a  blackmailer,  but  it  may  not  be  denied  to 
the  stockholder  who  seeks  the  informa- 
tion for  legitimate  purposes."  Guthrie  v. 
H.irkness,  199  U.  S.  148.  156,  50  L-  Ed. 
130.     See   the   title   MANDAMUS. 

16.  Jurisdiction. — If  the  stockholders 
had  the  legal  right  to  enforce  inspection 
of  the  books  of  a  national  bank,  there  is  no 
room  to  question  the  authority  of  the  state 
courts  to  enforce  the  rieht  by  granting 
the  proper  relief  in  a  judicial  proceeding. 
Guthrie  v.  Harkness,  199  U.  S.  148.  152. 
50  L.  Ed.  130;  Petri  v.  Commercial  Nat. 
Bank.  142  U.  S.  644,  35  L.  Ed.  1144;  Con- 
tinental Nat.  Bank  v.  Buford,  191  U.  S. 
119,  123,  48  L.  Ed.   119. 

"While  the  state  has  no  power  to  en- 
act legislation  contravening  the  federal 
laws  for  the  control  of  national  banks 
(Davis  V.  El'iiira  Savings  Rank.  161  U.  S. 
275,  40  L.  Ed.  700)  congress  has  provided 
that  for  actions  against  them  at  law  or 
in  equity  they  shall  be  deemed  citizens 
of  the  state  in  which  they  are  located, 
and  that  in  such  cases  the  circuit  and  dis- 
trict courts  of  the  United  States  shall 
have  such  jurisdiction  only  as  they  would 
have  in  cases  between  individual  citizens 
of  the  same  state.  25  Stat.  433."  Guthrie 
7'.  Harkness,  199  U.  S.  148,  152.  50  L.  Ed. 
130. 

17.  Unpaid  subscription  installments. — 
Rankin  v.  Fidelity  Ins.  Trust,  etc.,  Co.. 
189  U.  S.  242,  246.  47  L.  Ed.  792;  Hawkins 
V.  Glenn.  131  U.  S.  319,  33  L.  Ed.  1S4. 
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Passage  under  General  Assignment. — The  liability  of  stockholders  for 
unpaid  balances  on  stock  subscriptions  passes  under  a  general  assignment  of  the 
bank's  property,  assets,  etc.^* 

Enforcement. — Quaere,  can  a  creditor  of  a  dissolved  bank,  who  has  not  re- 
covered a  judgment  and  exhausted  his  remedies  at  law,  proceed  in  equity  to  sub- 
ject choses  in  action,  such  as  unpaid  balances  on  stock  subscriptions,  to  the  pay- 
ment of  his  demand. 1^  But  a  creditor  need  not  make  all  the  stockholders  par- 
ties  to   his  bill.-*^ 

b.  Extraordinary  Statutory  Liability— (1)  Nature  and  Terms — (a)  In  General. 
— The  additional  liability  of  a  stockholder  depends  on  the  terms  of  the  statute 
creating  it,  and  as  it  is  in  derogation  of  the  common  law,  the  statute  cannot  be 
extended  beyond  the  words  used. 21  It  is  a  several  liability  of  each  stockholder, 
depending  on  the  statutory  contract  arising  from  the  ownership  of  the  shares  ;22 


18.  Passage  under  general  assignment. — 
Terry  v.  Anderson,  95  U.  S.  628,  636,  24 
L.    Ed.    365. 

Compared  to  statutory  individual  lia- 
bility.— The  liability  of  the  stockholders 
upon  their  unpaid  subscriptions  is  that 
of  debtors  to  the  bank.  Ogilvie  v.  Knox, 
Ins.  Co.,  22  How.  380,  16  L.  Ed.  349.  Con- 
sequently the  balances  passed  to  the  as- 
signees under  the  assignment,  which  was 
"of  all  the  property,  estate,  credits,  and 
assets  of  the"  bank.  The  liability  of  a 
stockholder  for  his  subscription  is  en- 
tirely different  from  that  imposed  by  the 
charter  "for  the  ultimate  redemption  of 
the  bills"  issued  by  the  bank.  The  sub- 
scription inures  to  the  benefit  of  all  cred- 
itors, while  the  individual  liability  under 
the  charter  operates  only  in  favor  of  bill- 
holders.  Terry  v.  Anderson,  95  U.  S.  628, 
636,  24  L.   Ed.  365. 

That  balance  is  a  debt  to  the  bank,  and 
enures  to  the  benefit  of  all  its  creditors, 
while  the  individual  liability  for  the  re- 
demption of  its  bills  operates  only  in  fa- 
vor of  the  holders  of  them.  Terry  v.  An- 
derson. 95  U.   S.  628,  24  L.   Ed.  365. 

Quaere,  whether,  under  a  general  as- 
signment for  creditors  any  right  to  col- 
lect unpaid  stock  subscriptions  passed  to 
the  assignee,  but  if  it  did,  as  to  which 
there  is  great  doubt,  where  the  parties  in 
control  of  the  proceedings  to  enforce  the 
assignment  take  no  steps  towards  having 
them  collected,  it  may  be  regarded  as 
waived  and  abandoned  by  them.  Terrj'-  v. 
Abrahnm.   03   U.    S.    38,   41,   23    L.    Ed.   794. 

19.  Enforcement  in  equity. — "If  he  can. 
however,  it  is  upon  the  ground  that  the 
assets  of  the  corporation  constitute  a 
trust  fund  which  wnll  be  administered  by 
a  court  of  equity  in  the  absence  of  a  trus- 
tee; the  principle  being  that  equity  will 
not  permit  a  trust  to  fail  for  want  of  a 
trustee.  But  here  there  was  a  trustee  in- 
vested with  amnle  powers  to  collect  and 
dispose  of  all  the  assets  belonging  to  the 
alleged  trust  fund."  Terry  v.  Anderson, 
95  U.  S.  628.  636.  24  L.  Ed.  365. 

20.  Parties. — The  complainant  seeking 
to  enforce  unoaid  subscriptions  was  un- 
der no  obligation  to  make  all  the  stock- 
holders   of    the    bank    defendants    in    his 


bill.  It  was  not  his  dutj-  to  marshal  the 
assets  of  the  bank,  or  to  adjust  the  eq- 
uities between  the  corporators.  In  all 
that  he  had  no  interest.  The  defendants 
may  have  had  such  an  interest,  and,  if  so, 
it  was  quite  in  their  power  to  secure  its 
protection.  They  might  have  moved  for 
a  receiver,  or  they  might  have  filed  a 
cross  bill,  obtained  a  discovery  of  the 
other  stockholders,  brought  them  in,  and 
enforced  contribution  from  all  who  had 
not  paid  their  stock  subscriptions.  Their 
equitable  right  to  contribution  is  not  j-et 
lost.  Hatch  z:  Dana,  101  U.  S.  205,  214. 
25    L.   Ed.  885. 

21.  General  nature  and  terms. — Bruns- 
w-ick  Terminal  Co.  v.  National  Bank,  192 
U.  S.  386,  390,  48  L.  Ed.  491;  Carrol  v. 
Green,   92    U.    S.    509,    512,    23    L.    Ed.    738. 

Under  its  charter,  the  stockholders  of 
the  Exchange  Bank  of  Columbia,  S.  C. 
were  severally  compellable  to  contribute 
according  to  the  amount  of  the  stock  they 
respectively  held,  and  the  liabilities  of  the 
bank  to  be  met,  after  exhausting  its 
means,  the  maximum  of  the  liability  of 
each  stockholder  not  to  exceed  in  any 
event  twice  the  amount  of  his  stock.  Car- 
rol V.  Green,  92  U.  S.  509,  512.  23  L.  Ed. 
738.  Comnared  to  unpaid  subscriptions, 
see  ante,  "On  Unpaid  Subscriptions,"  V,. 
E,  2,   a. 

22.  Several  and  contractual. — Where  a 
state  bank  charter  contains  a  provision 
that,  "in  case  of  the  failure  of  the  said 
bank,  each  stockholder,  copartnership,  or 
body  politic,  having  a  share  or  shares  in 
the  said  bank  at  the  time  of  such  failur;^. 
or  who  shall  have  been  interested  therein 
at  any  time  within  twelve  months  previous 
to  such  failure,  shall  be  liable  and  held 
bound  individually  for  any  sum  not  ex- 
ceeding twice  the  amount  of  his.  her,  or 
their  share  or  shares,"  the  liability  of 
each  one  of  the  stockholders,  if  liable  at 
all,  is  his  several  liability.  It  is  a  liabil- 
ity depending  upon  the  statutory  con- 
tract. It  depends  on  the  fact  of  the  failure 
of  the  bank,  and  on  his  holding  shares  in 
the  bank  when  it  failed,  or  within  twelve 
months  before  its  failure.  His  liabilitv 
depends  in  every  instance  on  facts  pecul- 
iar to  his   own  case;   for,  if  the   failure   of 


BAXKS  AND  BAXKIXG. 


131 


and  does  not  pass  under  a  general  assignment  for  creditors  ;-•''  and  such  a  lia- 
bility may  be  imposed,  by  a  constitutional  amendment  and  act  to  carry  it  into 
effect,  upon  the  stockholders  of  banks  organized  previously  under  a  general  bank- 
ing law  which  made  the  assumption  of  such  liability  optional  with  the  banks,  but 
reserved  to  the  legislature  the  right  to  repeal  any  provision  of  it  at  anv  time.--* 

(b)  National  Banks. — By  the  Revised  Statutes  of  the  United  States  it  is  pro- 
vided that  the  shareholders  of  every  national  banking  association  shall  be  held  in- 
dividually responsible,  equally  and  ratably,  and  not  one  for  another,  for  all  con- 
tracts, debts,  and  engagements  of  such  association,  to  the  extent  of  the  amount 
of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the  amount  in- 
vested in  such  shares;  that  persons  holding  stock  as  executors,  administrators, 
guardians  or  trustees,  shall  not  be  personally  subject  to  any  liabilities  as  stock- 
holders, the  estates  and  funds  in  their  hands  being  liable  in  like  manner  and  to 
the  same  extent  as  the  testator,  intestate,  ward,  or  person  interested  in  such  trust 
funds  would  be,  if  living  and  competent  to  act  and  hold  the  stock  in  his  own 
name;  and,  that  a  receiver  of  a  national  bank  may,  if  necessary  to  pay  the  debts 
of  such  association,  enforce  the  individual  liability  of  the  stockholders.  Rev. 
Stat.,  §§  5151,  5152,  5234.2^     It  is  contractual  in  its  nature  although  there  is  no. 


the  bank  and  the  date  of  the  failure  may 
be  common  to  all  parties  charged,  it  still 
remains  that  the  ownership  of  shares,  the 
number  of  shares,  and  the  time  when 
they  were  owned,  are  facts  to  be  estab- 
lished against  each  man  charged,  and  with 
which  no  other  defendant  has  any  connec- 
tion; and  in  regard  to  which,  if  a  prima 
facie  case  is  made,  each  man  may  have  a 
distinct  defense  depending  on  different 
testimony.  Godfrey  v.  Terry,  97  U.  S. 
171,   175.   24    L.   Ed.    944. 

"The  liability  of  the  storkholder  does 
not  depend  on  forfeiture  of  the  charter. 
It  is  a  right  given  to  the  creditor  of  the 
bank  against  its  stockholders  whenever 
it  fails.  The  duties  of  the  bank  to  the 
state  depend  on  other  principles,  and  are 
within  the  subsequent  control  of  the  leg- 
islature. The  right  of  the  creditor  is  be- 
yond its  control  altogether."  Godfrey  z'. 
Terry,  97  U.  S.  171,  179.  180.  24  L.  Ed. 
944. 

23.  Passage  under  general  assignment. 
— A  general  assignment  executed  by  a 
b^nk  of  its  cffpf'ts  to  a  trustee  for  the  ben- 
efit of  its  creditors,  in  1866,  did  not  carry 
the  statutory  liability  of  the  stockholders 
for  debts  outside  of  unpaid  subscriptions. 
Terry  v.  Abraham,  93  U.  S.  ?>S.  40,  23  L. 
Ed.  794.  Sec  ante,  "On  Unpaid  Subscrip- 
tions," V.  E,   2,  a. 

24.  Creation  of  liability  as  to  banks  or- 
ganized under  different  law. — The  state 
of  New  York  establisjied  a  general  banking 
law,  containing  a  provision  that  members 
of  an  association,  organized  under  it, 
should  not  be  individually  liable  for  its 
debts  unless  by  their  own  agreement,  but 
reserving  to  the  state  the  right  to  repeal 
or  change  the  law.  Afterwards  an  amend- 
ment to  the  state  constitution  and  an  act 
of  the  legislature  declared  that  the  share- 
holders of  all  banks  which  should  con- 
tinue to  issue  notes  after  a  certain  time 
must  be  individually  responsible.  Held, 
that  the  stockholders  of  a  bank,  organized 


under  the  general  banking  law  before  the 
amendment  of  the  constitution,  are  liable 
for  the  subsequently  contracted  debts  of 
the  association  in  their  individual  capac- 
ity. Sherman  v.  Smith,  1  Black  587.  17 
L.  Ed.  163. 

The  articles  of  association  made  by 
the  stockholders  at  the  time  they  organ- 
ized themselves  as  a  bank,  were  not  a 
contract  with  the  state,  and  there  was  no 
necessity  or  propriety  in  incorporating 
the  law  as  to  individual  liability  therein. 
Sherman  v.  Smith,  1  Black  587,  17  L  Ed. 
163. 

The  chansres  made  by  the  constitution 
and  subsequent  act  of  the  legislature  were 
not  the  less  constitutional  and  valid,  as 
against  this  bank,  because  the  stockhold- 
ers, in  their  articles  of  association,  had 
declared  that  they  would  not  be  individu- 
ally bound  for  the  debts  of  the  concern. 
Sherman  v.  Smith,  1  Black  587.  17  L  Ed. 
163. 

The  saving  clause  in  the  constitution 
of  the  state  of  New  York,  which  provided, 
that  nothing  contained  in  this  constitu- 
tion shall  affect  any  grants  or  charters  to 
bodies  politic  or  corporate  made  bv  this 
state,  or  by  persons  acting  under  its  au- 
thority, saved  the  charter  of  the  bank  in 
this  case  and  all  others  organized  under 
the  general  banking  law.  as  well  as  all 
those  created  by  special  charters,  but  it 
saved  each  of  them  as  a  whole,  as  an  en- 
tirety; the  charters  remained  after  the 
adoption  of  the  constitution  the  same  as 
bei^ore.  with  all  their  privileges  and  disa- 
bilities intact.  This  ha-;  no  hcnrinr; 
on  the  present  case.  Sherman  f.  Smith  1 
BInck  587.  594,  17  L.  Ed.  163. 

To  pay  defaulted  notes. — See  ante,  "Li- 
abilitv  on  Bank  Xotcs.  and  Payment"  III 
B,  6,'d. 

25.  Nature  and  terms  of  liability  in  case 
of  national  banks. — Christoplicr  7'  Nor- 
vell,  201  U.  S.  216,  221.  50  L.  Ed.  Tir:; 
Robinson  t'.   Southern   Nat.   Bank:  iso   U. 
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direct  contract  with  any  one,  as  well  as  arising  by  force  of  the  staUite,-'"'  survives 
as  against  the  personal  representatives  of  the  stockholders, 2"  and  is  several  and 


S.  295,  305,  45  L.  Ed.  536;  Delano  v.  But- 
ler, 118  U.  S.  634,  646,  30  L.  Ed.  260;  Ken- 
nedy V.  Gibson,  8  Wall.  498,  505,  19  L- 
Ed.  476;  Ohio  Valley  Nat.  Bank  v.  Hu- 
litt.  204  U.  S.  162.  166,  51  L.  Ed.  423. 
The   first   bank   law  was   passed   Feb.   25, 

1863.  c.  58,  12  Stat.  665.  The  last  clause 
of  §  12  is  as  follows:  "For  all  debts  con- 
tracted by  such  association  for  circula- 
tion, deposits,  or  otherwise,  each  share- 
holder shall  be  liable  to  the  amount  of 
the  par  value  of  the  shares  held  by  him, 
in  addition  to  the  amount  invested  in  such 
shares."      This    provision   was    changed   in 

1864,  and  has  been  since  and  is  now  in 
force  in  the  terms  first  above  stated. 
United  States  v.  Knox,  102  U.  S.  422,  424, 
26  L.   Ed.   216. 

"All  shareholders  of  stock  in  national 
banks  become  such,  subject  to  the  condi- 
tion, declared  by  statute,  that  liability,  to 
the  extent  of  their  shares,  is  imposed 
upon  them  for  the  contracts,  debts  and 
engagements  of  the  bank.  The  statute, 
in  effect,  says  to  all  who  become  owners 
of  national  bank  stock,  no  matter  in  what 
way  they  become  shareholders,  that  they 
cannot  enjoy  the  benefits  accruing  to 
shareholders,  and  escape  liability  for  the 
contracts,  debts  and  engagements  of  the 
bank.  In  other  words,  the  government 
that  created  the  bank  has  prescribed  the 
terms  upon  which  ownership  of  its  shares 
could  be  acquired,  and  individual  liability 
incurred  by  shareholders — executors,  ad- 
ministrators, guardians  or  trustees  only 
being  exempted  from  individual  liability." 
Christopher  v.  Norvell.  201  U.  S.  216.  229, 
50   L.    Ed.    732. 

26.  Contractual  in  nature. — Richmond  v. 
Irons,  121  U.  S.  27,  55,  30  L.  Ed.  864; 
Stuart  V.  Hayden,  169  U.  S.  1,  8,  42  L. 
Ed.  639;  Matteson  v.  Dent,  176  U.  S. 
521.  525,  44  L.  Ed.   571. 

"  'The  individual  liability  of  the  stock- 
holders is  an  essential  element  in  the  con- 
tract by  which  the  stockholders  became 
members  of  the  corporation.  It  is  vol- 
untarily entered  into  by  subscrib-ng  for 
and  accepting  shares  of  stock.  Its  obli- 
gation becomes  a  part  of  every  contract, 
debt  and  engagement  of  the  bank  itself, 
as  much  so  as  if  they  were  made  directly 
by  the  stockholder  instead  of  by  the  cor- 
poration. There  is  nothing  in  the  statute 
to  indicate  that  the  obligation  arising  upon 
these  undertakings  and  promises  should 
not  have  the  same  force  and  effect,  and 
be  as  binding  in  all  respects,  as  any  other 
contracts  of  the  individual  stockholders.' 
Richmond  v.  Irons,  121  U.  S.  27,  55,  30 
L.  Ed.  864."  Stuart  v.  Hayden,  169  U. 
S.   1,   8.  42   L.   Ed.   639. 

By  entering  into  the  relation  of  a  share- 
holder in  a  national  banking  association, 
the  shareholder  subjected  himself  to  the 
obligation   created   by   the   statute.    Stufio- 


baker  z:  Perry,  184  U.  S.  258.  261,  46  L- 
Ed.  528,  reaffirmed  in  Smith  v.  Brown. 
187  U.  S.  637.  47  L.  Ed.  344;  Horner  v. 
Henning,  93  U.   S.  228.  233,  23  L.   Ed.  879. 

"Undoubtedly,  the  obligation  is  declared 
by  the  statute  to  attach  to  the  owners'iip 
of  the  stock,  and  in  that  sense  may  be  said 
to  be  statutory.  But  as  the  ownership  of 
the  stock,  in  most  cases,  arises  from  the 
voluntary  act  of  the  stockholder,  he  must 
be  regarded  as  having  agreed  or  con- 
tracted to  be  subject  to  the  obligation." 
First  Nat.  Bank  v.  Hawkins.  174  U.  S 
364,  372.  43  L-  Ed.  1007,  reaffirmed  ni 
Shaw  V.  National,  etc..  Bank,  199  U.  S.  603, 
50  L.  Ed.  328.  See,  also.  Whitman  z-. 
National  Bank,  176  U.  S.  559,  565,  44  L. 
Ed.    587. 

"The  obligation  of  a  subscriber  to  stock, 
to  contribute  to  the  amount  of  his  sub- 
scription for  the  purpose  of  the  payment 
of  debts,  is  contractual,  and  arises  from 
the  subscription  to  the  stock.  True, 
whether  there  is  to  be  a  call  for  the  oer- 
formance  of  this  obligation  depends  on 
whether  it  becomes  necessary  to  do  so  in 
consequence  of  the  happening  of  insol- 
vency. But  the  obligation  to  respond  is 
engendered  by  and  relates  to  the  con- 
tract from  which  it  arises."  Matteson  v. 
Dent,   176  U.   S.  521,  525,  44  L.  Ed.   571. 

The  liability  of  a  national  bank  share- 
holder does  not  arise  wholly  out  of  con- 
tract between  hiin  and  the  bank  or  its 
creditors;  but.  upon  becoming  a  share- 
holder, there  is  no  direct  contract  with 
anyone,  and  he  becomes,  as  was  held  in 
Keyser  v.  Hitz,  133  U.  S.  138,  33  L.  Ed. 
531,  "by  force  of  the  statute  individually 
responsible  to  the  amount  of  his  stock, 
for  the  contracts,  debts  and  engagements 
of  the  bank  equally  and  ratably  with 
other  shareholders.  Such  statutory  lia- 
bilitv  was  created  for  the  protection  of 
creditors,  and  in  order  to  strengthen  the 
bank  in  the  confidence  of  the  public.  The 
bank,  although  its  shares  of  stock  were 
private  property,  was  an  instrumentality 
of  the  general  government  in  the  conduct 
of  its  affairs.  Farmers',  etc.,  Nat.  Bank 
V.  Dearing,  91  U.  S.  29.  33,  23  L.  Ed.  196. 
In  Davis  v.  Elmira  Savings  Bank,  161  U. 
S.  275,  283,  40  L.  Ed.  700,  the  court  said 
that  'national  banks  are  instrumentalities 
of  the  federal  government,  created  for 
public  purposes,  and  as  such  are  necessa- 
rily subject  to  the  paramount  authority 
of  the  United  States.'  This  principle  was 
reaffirmed  in  Easton  v.  Iowa,  188  U.  S. 
220,  237,  47  L.  Ed.  452.  See  also.  Pacific 
Nat.  Bank  z:  Mixter,  124  U.  S.  721.  31  L- 
Ed.  567."  Christopher  v.  Norvell,  201  U.  & 
S.   216,  225,  228,   50   L.   Ed.  732.  ^| 

As  respects  statutes  of  limitation. — 
See  post,  "Limitations."  V.  E,  2,  b, 
(7).    (d). 

27.    Survival    of   liability. — Richmond    v. 
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not  joint, 28  but  is  conditional  only,  in  that  all  the  ordinary  resources  of  the  bank 
must  be  first  exhausted  before  the  stockholders  are  proceeded  against,  and  they 
ought  not  to  be  prosecuted  without  due  regard  to  the  circumstances  of  the  case.-'-* 
It  is  entirely  distinct  from  the  assessment  to  restore  impaired  capital  under  § 
5205,  Rev.  Stat.,  which  is  voluntary  and  imposed  by  the  stockholders'  own  vote.-*" 
The  obligations  of  the  shareholders  under  the  two  sections  are  entirely  diverse, 
and  payments  made  under  §  5205  cannot  be  applied  to  the  satisfaction  of  the  in- 
dividual responsibility  secured  by  §  5151. •'^^ 

funds  of  the  bank  as  a  further  investment 
in  the  capital  stock,  and  disposed  of  by 
its  officers  in  the  ordinary  course  of  its 
business.  It  may  or  may  not  be  applied 
by  them  to  the  payment  of  creditors,  and 
in  the  ordinary  course  of  business  cer- 
tainly would  not  be  applied,  as  in  cases 
of  liquidation,  to  the  payment  of  creditors 
ratably;  whereas  under  §  5151  the  individ- 
ual liability  docs  not  arise,  except  in 
case  of  liquidation  and  for  the  purpose 
of  winding  up  the  affairs  of  the  bank.  The 
assessment  under  §  5151  is  made  by 
authority  of  the  comptroller  of  the  cur- 
rency, is  not  voluntary,  and  can  be  ap- 
plied only  to  the  satisfaction  of  the 
creditors  equally  and  ratably.  Delano  v. 
Butler,    118   U.   S.   634,   635,   30   L.    Ed.  260. 

31.  Payments  under  latter  not  applica- 
ble on  former. — Delano  t'.  lUitler.  lis  U. 
S.  634,  654.  30  L.  Ed.  260;  Scovill  f. 
Thayer,  105  U.   S.  143,  26   L.  Ed.  968. 

There  is  no  equity  which  entitles  a 
stockholder  to  apply  the  payment  which 
he  has  made  under  §  5205  to  extinguish 
his  liability  under  §  5151,  resting  upon  the 
facts  that  the  money  paid  by  the  stock- 
holders under  the  assessment  was  in  fact 
applied  to  the  satisfaction  of  the  debts 
of  the  bank;  that  such  application  was  in- 
tended by  the  appellant  when  the  assess- 
ment was  paid;  and  that  he  paid  it  in  the 
belief  that  it  would  exonerate  him  from 
further  liability  as  a  stockholder,  induced 
by  representations  made  to  him  to  that 
efTect  by  others  interested  in  the  affairs 
of  the  bank.  Whatever  hardship  there 
may  be  in  the  circumstances  of  the  cas-^, 
there  is  no  ground  of  equitable  relief.  If 
the  assessment  was  applied  by  the  officc-s 
of  the  bank  to  the  satisfaction  of  its 
debts,  there  is  nothing  to  show  that  it 
was  done  ratably,  as  recjuired  by  §  5151. 
The  assessment  was  not  paid  by  the 
stockholders  for  the  purpose  of  effecting 
a  liquidation  of  the  aflfairs  of  the  bank, 
but  was  understood  to  be  the  price  paid 
for  the  privilege  of  continuing  its  busi- 
ness, in  the  hope  of  saving  their  invest- 
ment. If  it  was  paid  under  a  mistaken 
su])position  that,  in  the  event  of  future 
failure,  nothing  more  could  be  required 
of  them,  there  is  nothing  to  show  that 
the  shareholders  were  led  into  the  mis- 
take by  any  misrepresentations  cither  of 
fact  or  of  law  on  the  part  of  the  creditors 
for  whose  benefit  the  receiver  is  now  act- 
ing. The  mistake,  if  any,  is  one  for  which 
each  shareholder  is  alone  responsible. 
Delano  v.  Butler,  118  U.  S.  634,  654,  30 
L.  Ed.  260. 


Irons,  121  U.  S.  27,  55,  30  L.  Ed.  8G4; 
Matteson  v.  Dent,  176  U.  S.  521,  44  L. 
Ed.    571. 

"In  Matteson  v.  Dent,  176  U.  S.  521, 
44  L.  Ed.  571,  the  stockholder,  while  the 
stock  was  yet  owned  by  him  and  stood 
registered  in  his  name,  died  intestate,  and 
the  stock  was  distributed  to  the  widow 
and  heirs  by  decree  of  the  probate  court. 
Shortly  thereafter  the  bank  became  insol- 
vent and  the  rece'ver  brougiU  suit  against 
the  widow  and  children  for  an  assessment. 
The  defendants  were  held  to  be  liable 
upon  the  ground  that  the  obligation  of  a 
subscriber  of  stock  is  contractual  in  its 
nature,  and  is  not  extinguished  by  death, 
but,  like  any  other  contract  obligation, 
survives  and  is  enforcible  against  the  es- 
tate of  the  stockholder,  notwithstanding 
that  the  estate  of  the  decedent  had  been  set- 
tled and  fully  administered  according  lo 
law,  and  that  the  insolvency  of  the  bank 
occurred  after  the  death  of  the  intestate. 
Citing  Richmond  v.  Irons,  121  U.  S.  27, 
30  L.  Ed.  864."  McDonald  v.  Dewey,  202 
U.    S.   510,   524.    50   L.   Ed.    1128. 

28.  Several,  not  joint.— Kennedv  v.  Gib- 
son, 8  Wall.  498,  505,  19  L.  Ed.  476; 
United  States  v.  Knox,  102  U.  S.  422.  425, 
26   L.    Ed.   216. 

The  individual  liability  in  addition  to 
the  amount  invested  in  the  shares,  as  is 
entirely  clear  from  the  language  employed 
in  creating  it,  is  several  and  cannot  be 
made  joint,  and  the  shareholders  were 
not  intended  to  be  put  in  the  relation  of 
guarantors  or  sureties,  "one  for  another," 
as  to  the  amount  which  each  might  bo 
required  to  pay.  United  States  v.  Knox. 
102  U.  S.   422,  425,  26   L.    Ed.  216. 

29.  Liability  conditional. —  National 
Bank  v.  Kennedy.  17  Wall.  19,  22,  21  L. 
Ed.  554.  .^nd  see  Kennedy  v.  Gibson,  8 
Wall.  498,  19  L.   Ed.  476. 

30.  Distinguished  from  assessment  to 
restore  capital. — The  assessment  imposed 
upon  the  stockholders  by  their  own  vote, 
for  the  purpose  of  restoring  their  "lost 
capital,  as  .-i  consideration  for  the  privi- 
lege of  continuing  business,  and  to  avoid 
liquidation  under  §  5205  of  the  Revised 
Statutes,  is  not  the  assessment  contem- 
plated by  §  5151,  by  which  the  share- 
holders of  every  national  banking  asso- 
ciation may  be  compelled  to  discharge 
their  individual  responsibility  for  the  con- 
tracts, debts,  and  engagements  of  the  as- 
sociation. The  assessment  as  made  under 
§  520.)  is  voluntary,  made  by  the  stock- 
hold  ,rs   themselves,  paid   into   the  general 
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Liability  Dependent  on  Ownership,  Real  or  Apparent. — And  it  may  arise 
in  two  classes  of  cases:  i.  e.,  in  the  case  of  the  registered  owner  of  stock,  al- 
though he  may  not  be  the  real  owner,  and  of  the  real  owner  although  the  stock 
may  be  registered  in  another's  name.^^  fhe  real  owner  of  the  shares  of  the  cap- 
ital' stock  of  a  national  banking  association  may,  in  every  case,  be  treated  as  a 


32.  Ownership  may  be  real  or  apparent. 

— '"The  reported  decisions  show  that  there 
are  two  classes  of  cases  of  this  character 
— one,  wherein  the  liability  has  been  en- 
forced against  a  party  defendant  in  whose 
name  the  stock  was  registered  on  the 
books  of  the  bank,  regardless  of  the  ques- 
tion whether  he  was.  in  point  of  fact,  the 
owner  of  said  stock;  and  the  other,  where 
the  liability  has  been  enforced  against  the 
real  owner  of  the  stock,  although  the 
stock  stood  registered  on  the  books  in 
the  name  of  a  third  person.  In  the 
former  class,  the  liability  is  said  to  be 
created  by  the  act  of  the  party  in  whose 
name  the  stock  is  registered,  in  holding 
himself  out  as  a  stockholder,  and  thus  in- 
viting others  to  deal  with  the  bank  and 
become  creditors,  relying  on  the  rep- 
utation and  financial  strength  of  the  nom- 
inal stockholders."  Robinson  v.  Southern 
Nat.  Bank.  180  U.  S.  295,  30.5.  45  L.  Ed. 
536.  See,  also,  Ohio  Valley  Nat.  Bank  v. 
Hulitt,  204  U.  S.  162,  167,  170,  51  L.  Ed. 
423;  Paulv  v.  State  Loan,  etc.,  Co.,  165  U. 
S.  606,  610,  41  L.  Ed.  844,  reaffirmed  in 
Harmon  v.  National  Park  Bank,  172  U. 
S.  644,  43  L.  Ed.  1182;  Matteson  v.  Dent. 
176  U.  S.  521.  530.  44  L.  Ed.  571. 

An  individual  may  become  a  share- 
holder in  a  national  bank  by  his  own 
voluntary  act.  He  can,  if  he  choose,  so 
act  as  to  be  estopped  from  saying  that  he 
is  not  a  shareholder  and  liable  as  such  for 
the  contracts,  debts  and  engagements  of 
the  bank.  Scott  v.  Deweese.  181  U.  S. 
202,  218,  45  L.  Ed.  822,  reaffirmed  in  Shaw 
V.  National,  etc.,  Bank,  199  U.  S.  603,  50 
L.   Ed.  328. 

As  already  indicated,  those  may  be 
treated  as  shareholders,  within  the  mean- 
ing of  §  5151,  who  are  the  real  owners  of 
the  stock,  or  who  hold  themselves  out,  or 
allow  themselves  to  be  held  out,  as  own- 
ers in  such  way  and  under  such  circum- 
stances as.  upon  principles  of  fair  deal- 
ing, will  estop  them,  as  against  creditors, 
from  claiming  that  they  were  not,  in  fact, 
owners.  Pauly  v.  State  Loan,  etc.,  Co., 
165  U.  S.  606.  623,  41  L.  Ed.  844,  re- 
affirmed in  Harmon  v.  National  Park 
Bank,  172  U.  S.  644,  43  L.  Ed.  1182;  An- 
derson V.  Philadelphia  Warehouse  Co., 
Ill   U.   S.  479.   483,  28  L.    Ed.   478. 

A.  was  sued  to  enforce  his  alleged  lia- 
bility upon  certain  shares  of  stock  of  an 
insolvent  national  bank  standing  in  his 
name.  The  certificate  for  the  stock  had 
been  transferred  to  him,  without  his 
knowledge,  just  before  his  election  as  a 
director  of  the  bank.  He  accepted  the  di- 
rectorship and  acted  as  such  up  to  the 
insolvency  and  failure,  being  subsequently 
made  vice  president  and  appointed  acting 


cashier.  He  owned  no  other  stock  than 
this  up  to  a  time  subsequent  to  his  elec- 
tion, when  he  bought  certain  other 
shares,  on  which  his  liability  is  admitted. 
He  never  received  a  certificate  for  the 
former  shares,  but  the  certificate  remained 
in  the  stock  book  in  his  name,  and  other 
papers  of  the  bank  showed  his  apparent 
ownership.  Shortly  before  the  failure, 
while  the  bank  was  insolvent,  a  dividend 
was  fraudulently  declared  and  the  amount 
thereof  according  to  A.'s  apparent  hold- 
ings was  transferred  to  his  credit.  He 
then  repudiated  his  ownership  of  the  other 
shares  and  gave  the  president  his  check 
for  the  amount  of  the  dividend  thereon, 
instructing  that  they  be  retransferred  at 
once.  Nothing  further  was  done  until 
the  failure.  It  was  held  that,  in  view  of 
the  provisions  of  §§  5146,  5147  and  5210. 
Rev.  Stat.,  it  must  be  presumed  conclu- 
sively that  A.  knew  from  the  time  of  his 
appointment  as  cashier  that  the  books 
showed  that  he  was  a  shareholder  to  the 
full  amount  charged,  and  he  was  liable 
to  assessment  thereon.  Finn  v.  Brown, 
142  U.   S.  56.  35  L.   Ed.   936. 

No  general  rule  can  be  laid  down  as 
to  what  will  constitute,  in  anj^  particular 
case,  an  acceptance  of  the  transfer  of 
stock  or  the  equivalent  thereof,  in  a  case 
where  the  transferee  is  in  fact  ignorant 
of  the  fact  of  transfer;  but  each  case  must 
be  decided  on  its  own  facts.  In  the  pres- 
ent case,  the  defendant  testifies  that  on 
the  2d  of  January,  1884,  when  he  was  in- 
formed of  the  25  per  cent,  dividend  and 
of  the  transfer  to  his  credit  of  $1,250 
thereof,  he  at  once  repudiated  the  trans- 
action and  ordered  the  Pres.  to  transfer 
the  50  shares  to  his  own  name  without 
delay.  But  this  was  of  no  more  eflfect 
than  his  drawing  his  check  for  the  $1,250 
to  the  order  of  the  president  individually, 
and  handing  it  to  him.  The  defendant, 
as  vice  president  and  acting  cashier  of 
the  bank,  had  the  power  himself  to  re- 
transfer  the  shares  back  to  their  former 
owners.  He  did  not  do  so.  but,  knowing 
that  the  50  shares  had  been  transferred 
to  his  credit  and  stood  in  his  name  upon 
the  books,  he  suffered  the  matter  to  re- 
main in  that  shape  for  twenty  days,  until 
the  doors  of  the  bank  were  closed.  He 
states  that  he  did  not  go  upon  the  jury 
until  after  the  transaction  which  resulted 
in  the  drawing  of  the  check  to  the  order 
of  the  president  for  $1,250.  It  was  the 
defendant's  duty,  and  he  had  the  power 
himself  to  make  the  transfer  upon  the 
books  of  the  bank.  Whitney  v.  Butler.  US 
U.  S.  655,  662.  30  L.  Ed.  266;  Richmond 
V.  Irons,  121  U.  S.  27,  58,  30  L.  Ed.  864, 
and  it  made  no  difference  as  to  his  power 
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shareholder  within  the  meaning  of  §  5151,33  whether  the  shares  are  registered  in 
his  name  or  not.s-*  Of  course  a  transferee  may  repudiate  a  transfer  made  to  him 
without  his  knowledge  or  consent,  but  the  burden  of  proving  himself  not  the 
owner  is  upon  him.-^     The  fact  that  new  certificates  had  never  been  issued  to  the 


to  transfer,  that  the  certificate  for  the  .')0 
shares  had  not  been  delivered  to  him. 
Pacific  Nat.  Bank  v.  Eaton.  141  U.  S.  227, 
233.  35  L.  Ed.  702.  It  appears  by  the  evi- 
dence that  the  bank  had  a  stock  register 
and  a  book  of  certificates  of  shares,  and 
that  a  list  of  stockholders  and  of  trans- 
fers was  kept  in  one  of  its  books,  although 
it  had  no  regular  stock  book.  Finn  v. 
Brown,  142  U.  S.  56,  70,  71,  35  L.  Ed. 
936. 

"The  statutes  of  the  United  States  are 
explicit  as  to  the  necessary  ownership  of 
stock  in  a  national  bank  by  a  director 
thereof,  and  as  to  his  taking  an  oath  to 
that  effect,  and  as  to  the  keeping  by  the 
cashier  of  a  correct  list  of  the  sharehold- 
ers and  of  the  number  of  shares  each  of 
them  holds;  and  it  cannot  be  held,  with 
any  safety  to  the  interests  of  the  public 
and  of  those  who  deal  with  national  banks, 
that  a  director,  who  also  is  vice  president 
and  acts  as  cashier,  can  shield  himself 
from  liability  by  alleging  ignorance  of 
what  appears  by  the  books  of  which  he 
has  charge."  Finn  v.  Brown,  142  U.  S. 
56.  71.  35  L.   Ed.   936. 

His  action  in  respect  of  the  25  per  cent, 
dividend,  after  he  learned  of  it  on  the  2d 
of  January,  1884,  was  such  as  not  to  re- 
lieve him  from  his  liability  for  the  $1,250. 
Finn  v.  Brown,  142  U.  S.  56.  72,  35  L.  Ed. 
936. 

In  the  absence  of  any  proof  on  the  sub- 
ject, it  is  to  be  presumed  that  a  director 
took  the  oath  prescribed  in  §  5147,  when 
he  was  appointed,  that  he  owned  10  shares 
of  the  stock.  From  the  time  he  was  ap- 
pointed a  director  and  vice  president  and 
acted  as  such  until  he  purchased  the  20 
shares  he  was  violating  the  law  during 
that  interval,  unless  he  owned  during  that 
space  of  time  at  least  10  shares  of  the 
stock;  and  if  he  took  the  oath  prescribed 
by  §  5147,  he  took  it  untruly  if  he  did  not 
own,  when  he  took  it,  10  shares  of  the 
stock.  Finn  z'.  Brown.  142  U.  S.  56.  68. 
35   L.   Ed.   936. 

The  act  of  congress  requiring  of  each 
national  bank  that  a  list  of  its  stockhold- 
ers shall  be  kept  posted  in  some  place  in 
their  business  office,  was  merclv  designed 
to  furnish  to  the  public  dealing  with  the 
bank  a  knowledge  of  the  names  of  its 
corporators,  and  to  what  extent  they 
might  be  relied  on  as  giving  safety  to 
dealing  with  the  bank.  Waite  v  Dowley, 
94  U.  S.  527.  633,  634,  24  L.  Ed.  181.  See 
Pauly  V.  State  Loan,  etc.,  Co.,  165  U  S 
60(;.    621,    A]     L.    Ed.    84  4.    850. 

33.  Real  owner.— Pauly  v.  State  Loan, 
etc..  Co..  165  U.  S.  606,  619,  41  L.  Ed.  844, 
reaftirnied  in  Harmon  7'.  National  Park 
Bank,  172  U.  S.  644,  43  L.  Ed.  1182;   Rob- 


inson z>.  Southern  Nat.  Bank.  ISO  U  S 
295,  305,  45  L.  Ed.  536.  See  Ohio  Valley 
Nat.  Bank  v.  Hulitt,  204  U.  S.  162,  167  51 
L.    Ed.   423. 

34.     Registry    immaterial.— Robinson    v. 

Southern  Nat.  Bank,  ISO  U.  S.  295.  305, 
45  L.  Ed.  536;  Rankin  v.  Fidelity  Ins 
Trust,  etc..  Co..  189  U.  S.  242.  252,  47 
L.  Ed.  792;  Anderson  v.  Philadelphia 
Warehouse  Co.,  Ill  U.  S.  479,  483  28  L 
Ed.    478. 

It  is  well  settled,  both  from  the  terms 
of  the  statute  attaching  the  liability  and 
the  decisions  which  have  construed  the 
act,  that  the  real  owner  of  the  shares  mny 
be  held  responsible,  although  in  fact  the 
shares  are  not  registered  in  his  name. 
As  to  such  owner  the  law  looks  through 
subterfuges  and  apparent  ownerships  and 
fastens  the  liability  upon  the  shareholder 
to  whom  the  shares  really  belong.  Ohio 
Valley  Nat.  Bank  v.  Hulitt,  204  U  S  16-J 
168.    51    L.    Ed.    423.  '        '  ' 

Notwithstanding  the  registered  owner- 
ship is  in  the  name  of  a  person,  fictitious 
or  otherwise,  who  holds  for  him.  Ohio 
Valley  Nat.  Bank  v.  Hulitt.  204  U  S  162 
170,   51    L.    Ed.    423. 

Congress  did  not  say  that  those  only 
should  be  regarded  as  shareholders,  liable 
for  the  contracts,  debts  and  engagements 
ot  the  banking  association,  whose  names 
appear  on  the  stock  list  distinctly  as 
shareholders.  A  mistake  or  error  in  keep- 
ing the  official  list  of  shareholders  would 
not  prevent  creditors  from  holding  liable 
all  who  were,  in  fact,  the  real  owners  of 
the  stock,  and  as  such  had  invested  money 
in  the  shares  of  the  association.  Pauly  v. 
State  Loan.  etc..  Co..  165  U.  S.  606,  623' 
41  L.  Ed.  844.  reaffirmed  in  Harmon  v' 
National  Park  Bank,  172  U  S  644  43  L 
Ed.    1182. 

35.    Right  to  repudiate  transfer— Burden 

of  proof.— Where  shares  of  national  bank 
stock  were  transferred  to  one  originally 
without  his  knowledge  and  consent,  he 
had  a  right  to  repudiate  the  transaction; 
but  he  is  presumed  to  be  the  owner  of 
the  stock  when  his  name  appears  upon 
the  books  of  the  bank  as  such  owner  and 
the  burden  of  proof  is  upon  him  to  show 
that  he  is  in  fact  not  the  owner.  Webster 
r.  Upton.  91  U.  S.  65,  72.  23  L.  Ed.  384; 
Turnbull  v.  Payson,  95  U.  S.  418,  421,  24 
L.  Ed.  437;  Keyser  v.  Hitz,  133  U.  S.  138. 
33  L.  Ed.  531.  Here  it  is  entirely  clear, 
on  the  evidence,  that  the  defendant  did 
not  sustain  such  burden  of  proof;  and 
that  there  was  no  question  thereon  for 
the  jury.  Finn  v.  Brown.  142  U.  S.  56, 
67.  35  L.  Ed.  936.  See  post.  "Transferee's 
Liability,"   V,   E,   2,  b,   (5),   (c) 
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stockholders  of  a  bank  which  had  become  a  national  bank  with  their  consent, 
does  not  prevent  their  being  liable  as  national  bank  stockholders.-''*' 

(2)  Liability  of  Nafio)ial  Bonk  on  National  Bank  Stock  O-wncd  by  It. — As 
Investment. — The  national  bank  cannot  lawfully  acquire  and  hold  the  stock  of 
another  as  an  investment,  and,  if  not,  in  the  case  of  such  an  actual  purchase,  the 
bank  is  not  estopped  to  deny  its  liability,  as  an^  apparent  stockholder,  for  an  as- 
sessment on  such  "stock  ordered  by  the  comptroller  of  the  currency  under  § 
5151  Rev.  Stat..  U.  S.^' 

As  Pledge  or  Security. — But  where  such  stock  was  accepted  as  pledge  or 
collateral  security  and  caused  to  be  transferred  to  it  on  the  books  as  owner 
thereof,  the  bank  is  liable  as  a  stockholder,^^  or  where  it  has  become  the  owner 
thereof,  lawfully,  by  foreclosure  or  satisfaction  of  a  debt;^^  though  not  where  the 
transfer  is  to  the  bank  as  pledgee,'*'^  and  where  the  stock  was  never  transferred 
at  all,  but  remains  in  real  owner's  name,  no  question  of  the  bank's  liability  can 
arise."*  ^      But  where  the  bank  pledgee  subsequently  became  the  real  owner,  al- 


36.  Where  parties  had  owned  shares  of 
the  stock  of  a  bank  before  it  became  a 
national  bank,  and  though  the  state  b"  ik 
had  become  a  national  bank  with  their 
consent,  and  they  had  received  dividends, 
they  had  not  received  new  certificates,  but 
the  stock  ledgers  of  the  bank,  however, 
show  that  one  hundred  and  thirty  shares 
stood  in  their  name  when  the  bank  failed, 
therefore  taking  their  averment  to  be  true, 
it  is  impossible  to  find  any  reason  why 
they  are  not  subject  to  the  liabilities  of 
stockholders.  Germania  Nat.  Bank  v. 
Case.  9^  U.  S.  628,  634,  35  L.  Ed.  448.  See 
ante,  "Incorporation  of  National  Banks,'" 
II,  A,  4. 

Irregularity  of  increase  of  stock — Effect. 
— See  ante,  "Increase  and  Reduction  of 
Capital  Stock   (National   Banks)."  V.   D. 

37.  Stock  purchased  as  an  investment. 
—First  Nat.  Bank  v.  Hawkins.  174  U.  S. 
364,  366,  43  L.  Ed.  1007.  reaffirmed  in 
Shaw  V.  National,  etc..  Bank,  199  U.  S. 
603.  50  L.  Ed.  328;  Scott  v.  Deweese,  181 
U.  S.  202,  218,  45  L.  Ed.  822;  Robinson  v. 
Southern  Nat.  Bank,  180  U.  S.  295,  309. 
45   L.    Ed.    536. 

A  national  bank,  having,  as  a  matter  of 
fact,  but  without  authority  of  law.  pur- 
chased and  held  as  an  investment  shares 
of  stock  in  another  national  bank,  can 
protect  itself  from  a  suit  by  the  receiver 
of  the  latter  brought  to  enforce  the  stock- 
holders' liability,  arising  under  an  assess- 
ment by  the  comptroller  of  the  currency, 
by  alleging  the  unlawfulness  of  its  own 
action.  First  Nat.  Bank  v.  Hawkins.  174 
U.  S.  364,  369.  370,  43  L.  Ed.  1007.  re- 
affirmed in  Shaw  v.  National,  etc.,  Bank, 
199  U.  S.  603.  50  L.  Ed.  328.  See  ante. 
"National   Banks,"    TTI.   B.   7.   c. 

38.  Stock  accepted  as  security  and  trans- 
ferred absolutely. — A  national  bank  which 
had  accepted  by  way  of  pledge  or  col- 
lateral security  for  a  loan  and  caused  to 
be  transferred  to  it,  shares  of  stock  of 
another  national  bank,  was,  on  the  latter 
becoming  insolvent,  sued  as  a  stockholder. 
Held,  that  a  loan  of  money  by  a  national 
bank  on  such  security  is  not  prohibited 
by   law;    and,  if  it  were,  the  defendant  could 


not  set  up  its  own  illegal  act  to  escape 
the  responsibility  resulting  therefrom.  A 
colorable  transfer  of  the  stock  to  another 
will  not  change  the  rule.  Germania  Nat. 
Bank  v.  Case.  99  U.  S.  628.  25  L.  Ed.  448. 
cited  and  approved  in  Rankin  v.  Fidelity 
Ins.  Trust,  etc.,  Co..  189  U.  S.  242.  247, 
47  L.  Ed.  792.  And  see  Scott  v.  Deweese, 
181  U.  S.  202.  218.  45  L.  Ed.  822.  reaffirmed 
in  Shaw  v.  National,  etc..  Bank,  199  U.  S. 
603,    50    L.    Ed.    328. 

This  court  has  held  in  California  Bank 
V.  Kennedy.  167  U.  S.  362.  42  L.  Ed.  198. 
and  First  Nat.  Bank  7'.  Hawkins,  174  U. 
S.  364.  43  L.  Ed.  1007,  that  it  is  not  com- 
petent for  national  banking  associations 
to  invest  any  portion  of  their  capital 
permanently  in  the  stock  of  another  cor- 
poration, and  that  they  are  not  estopped 
from  setting  up  such  want  of  power 
against  suits  to  enforce  liability  for  as- 
sessments made  by  the  comptroller  of  the 
currency.  While  not  disposed,  as  at  pres- 
ent advised,  to  push  the  principle  of  these 
cases  so  far  as  to  exempt  such  banks 
from  liability  as  other  shareholders,  where 
they  have  accepted  and  hold  stock  of  other 
corporations  as  collateral  security  for 
money  advanced  (a  proposition  which  we 
withhold  from  decision),  there  is  a  pre- 
sumption in  such  cases  against  any  inten- 
tion on  the  part  of  the  lending  bank  to 
become  an  owner  of  the  collateral  shares. 
Robinson  z'.  Southern  Nat.  Bank,  180  U. 
S.    295.    309.    45    L.    Ed.    536. 

39.  Merchants'  Nat.  Bank  v.  Wehrman, 
202  U.  S.  295,  299.  50  L.  Ed.  1036;  Cali- 
fornia Bank  7'.  Kennedy,  167  U.  S.  362, 
42  L.  Ed.  198;  Germania  Nat.  Bank  v. 
Case.  99  U.  S.  628.  25  L.  Ed.  448.  See 
ante,  "Dealing  in  Stocks."  Ill,  B.  7,  c.  (4). 

40.  Transfer  to  bank  "as  pledgee." — 
Robinson  v.  Southern  Nat.  Bank.  180  U. 
S.  295.  309,  45  L.  Ed.  536.  See  Pauly  Z'. 
State  Loan,  etc.,  Co.,  165  U.  S.  606,  41  L. 
Ed.  844;  Merchants'  Nat.  Bank  z:  Wehr- 
man,  202  U.    S.   295,  301,   50   L.    Ed.   1036. 

41.  Stock  never  transferred  to  bank. — 
The  conceded  facts  in  the  case  being  that 
the  one  hundred  and  eighty  shares  of  the 
stock    embraced    in    the    assessment   were 
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though  never  receiving  a  transfer,  either  by  purchase  under  a  sale  of  the  pledge 
or  by  application  of  the  value  of  the  stock  to  the  debt  with  the  consent  of  the 
pledgor,  the  bank  is  liable  as  a  stockholder.'* 2 

(3 )  Lability  of  Married  IVomait  on  National  Bank  Stock.— 'Whtre  the 
constitution  and  statutes  of  a  state  do  not  expressly  incapacitate  or  for- 
bid a  married  woman  to  become  the  owner  of  national  bank  shares 
under  any  circumstances,  she  may  acquire  such  shares  and  incur  the 
statutory    double     liability     under     §    5151,    Rev.    Stat.,    U.    S.,^^    and     there 


the  property  of  C.,  in  whose  name  they 
were  registered  on  the  books  of  the  bank, 
and  who  held  the  certificates  therefor; 
that  the  certificates  were  deposited  with 
the  defendant  bank  as  collateral;  but  that 
the  stock  remained  in  the  name  of  C,  and 
so  continued  to  be  at  the  time  of  the 
bringing  of  this  suit,  it,  therefore,  follows 
that  the  case  is  not  one  in  which  the  de- 
fendant bank  is  estopped  by  having  as- 
sumed an  apparent  ownership  of  the  stock. 
Robinson  7K  Southern  Nat.  Bank,  180  U. 
S.    295.    306,    45    L.    Ed.    536. 

42.  Subsequent  acquisition  of  owner- 
ship without  transfer. — Where  shares  •  if 
national  bank  stock  were  pledged  with  a 
national  bank  as  security  for  a  loan,  with 
power  of  sale,  and  pledgor  died,  and,  after 
having  the  shares  transferred  to  an  irre- 
sponsible employee  of  the  bank,  instead 
of  selling  the  stock,  the  bank,  in  execut- 
ing the  authority  conferred,  indorsed  what 
it  deemed  the  value  of  the  •stock,  as  of 
the  date  of  the  credit,  upon  the  note,  and, 
reduced  by  the  amount  of  this  valuation, 
presented  the  note  to  the  administrator 
of  Price,  who  must  have  allowed  the 
claim  in  this  form,  as  it  is  specifically 
stated  that  the  subsequent  dividends  upon 
the  claim  were  paid  to  the  bank,  by  this 
transaction  the  bank  became  the  real 
owner  of  the  stock,  and  is  liable  as  such. 
Ohio  Valley  Nat.  Bank  v.  Hulitt.  204  U. 
S.    162,   169,    51    L.    Ed.    423. 

If  the  pledgor's  representative  could 
have  objected  to  the  form  in  which  the 
bank  liquidated  the  pledge,  he  did  not  do 
so,  but  accepted  the  bank's  method  of 
divesting  him  of  title  by  allowing  tlie 
claim  with  the  credit  upon  it.  The  bank 
thus  became  the  beneficial  owner  of  the 
stock,  and  had  the  national  bank  con- 
tinued solvent  it  certainly  could  not  have 
denied  to  the  pledgee  after  this  transac- 
tion the  rights  and  privileges  of  a  stock- 
holder. Ohio  Valley  Nat.  Bank  v.  Hulitt, 
204  U    S.    162,   169.    51    L.    Ed.    423. 

But  by  the  mere  act  of  bidding  in  the 
stock  held  as  a  pledge  at  a  nominal  price, 
when  put  up  for  sale,  a  national  bank 
should  not  be  regarded  as  having  sub- 
jected itself  to  liability  as  the  real  owner 
thereof.  Robinson  v.  Southern  Nat.  Bank, 
180  U.  S.   295,  306.   45   L.   Ed.   536. 

When  it  was  decided,  in  the  suit  on  tlio 
note,  that  the  bank  did  not,  by  bidding  in 
the  stock  at  the  auction  sale  for  a  nominal 
price,  cease  to  be  the  pledgee,  and  that 
the  stock  remained  the  property  of 
pledgor,    the    receiver,    as     respects      that 


question,  is  in  no  better  position.  Robin- 
son V.  Southern  Nat.  Bank,  180  U.  S.  295, 
309,    5    L.    Ed.    536. 

Whether  it  was  competent  to  get  at  the 
intention  of  the  bank  officer  in  bidding  in 
this  stock  at  a  nominal  price,  by  examin- 
ing one  of  such  officers,  might  not  be 
clear,  if  this  were  a  contest  between 
pledgor  and  pledgee.  In  the  present  case 
the  question  was  an  immaterial  one,  par- 
ticularly as  the  case  was  not  submitted  to 
the  jury,  and  as  the  other  undisputed  facts 
of  the  case  showed  that,  as  matter  of  law, 
the  bank  was  not,  in  any  proper  sense, 
the  real  owner  of  the  stock.  Robinson  v. 
Southern  Nat.  Bank,  180  U.  S.  295,  310, 
46  L.   Ed.  536. 

It  having  been  finally  adjudicated  between 
the  lending  banks  and  the  pledgors  of  the 
stock  that  there  had  been  no  conversion 
of  tlie  stock  as  alleged,  and  that  the  bank, 
having  waived  its  right  as  purchaser 
thereof,  the  stock  has  been  decreed  to  be 
the  property  of  pledgors,  subject  to  the 
payment  by  them  of  the  judgment  in 
favor  of  the  bank;  as  between  those  par- 
ties, then,  it  cannot  be  pretended  that  the 
bank  is  under  any  legal  or  equitable  obli- 
gation to  the  owners  or  pledgors  to  as- 
sume or  answer  for  the  assessment  made 
by  the  comptroller  on  the  stock.  Having 
denied  the  validity  of  the  auction  sale, 
and  forced  an  issue  on  that  question,  they 
cannot  now,  after  a  decision  in  their  favor 
as  respects  the  ownership  of  the  stock, 
be  heard  to  allege  that  the  stock  is  really 
owned  by  the  bank,  and  that  the  owner 
in  whose  name  thej'  stand  has  been  re- 
leased from  his  liability  as  a  shareholder. 
Robinson  v.  Southern  Nat.  Bank,  180  (J. 
S.  295.  308,  45  L.  Ed.  536.  See  ante,  "Who 
May  be   Stockholders,"   V.   B. 

43.  Liability  of  married  woman. — 
Christopher  7'.  Norvell.  201  U.  S.  216.  224, 
227,  50  L.  Ed.  732;  Keyser  v.  Hitz,  133  U. 
S.  138.  152,  33  L.  Ed.  531.  See.  also. 
Bundy  v.  Cocke,  128  U.  S.  185,  188,  32  L- 
Ed.   396. 

The  coverture  of  the  defendant  does  not 
prevent  the  plaintiff  from  recovering  a 
judgment  against  her  for  the  amount  of 
the  assessment  in  question,  if  she  was. 
within  the  meaning  of  the  statute,  a  share- 
holder in  the  bank  at  the  time  of  its  sus- 
pension. But  the  question  as  to  what 
property  may  be  reached  in  the  enforce- 
ment of  such  judgment  vvas  not  decided. 
Keyser  r.  llitz.  133  U.  S.  138,  152,  33  L 
Ed.   531. 

Assuming   that    a    married    woman    was 
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may  be  a  personal  judgment  against  her.-^^  If  a  married  woman  to  whom 
shares  of  national  bank  stock  were  transferred  by  her  husband,  became  aware 
of  the  transfers,  after  they  were  made,  and  thereafter  received  the  div- 
idends, she  became  a  shareholder  for  all  purposes  of  individual  liability  in  re- 
spect to  the  contracts,  debts  and  engagements  of  the  bank,  as  fully  as  if  the  trans- 
fers had  been  made  originally  with  her  knowledge  and  consent.  Whether  she 
received  the  dividends  or  not  depended  upon  the  inquiry  as  to  whether  the  checks 
for  them  were  endorsed  by  her.  If  she  endorsed  them,  or  either  of  them,  she  is 
estopped  to  say  that  she  did  not  know  their  contents,  and  was  not  the  owner  of 
the  shares  of  stock  upon  which  dividends  were  declared;  for  each  check  dis- 
closes upon  its  face  that  it  was  payable  to  her  order,  and  was  for  dividends  on 
stock  standing  in  her  name  on  the  books  of  the  bank.  This  result  is  not  at  all 
affected  by  the  fact  that  the  proceeds  of  the  checks  went  to  the  credit  of  the 
husband's  account  as  consul  general.  If  the  defendant  endorsed  the  checks  in 
blank  or  to  the  order  of  her  husband,  and  delivered  them  to  him,  the  mode  in 
which  he  disposed  of  the  proceeds  is  of  no  consequence  in  the  present  suit.-^^ 


not  incapacitated  from  becoming  the 
owner  of  stock  in  a  bank,  and  that  she 
was  a  shareholder  in  the  savings  bank, 
she  became,  upon  the  conversion  of  that 
bank  into  a  national  bank,  a  shareholder 
in  the  latter.  Rev.  Stat.,  §  5154.  In  that 
event  she  became,  by  force  of  the  statute, 
individually  responsible  to  the  amount  of 
her  stock,  at  the  par  value  thereof,  for 
the  contracts,  debts  and  engagements  of 
the  national  bank  equally  and  ratably  with 
other  shareholders.  Section  5151,  which 
imposes  such  individual  responsibility 
upon  the  shareholders  of  national  banks, 
makes  no  exception  in  favor  of  married 
women.  Keyser  v.  Hitz,  133  U.  S.  138. 
150,  33  L.  Ed.  531,  reaffirmed  in  Christo- 
pher V.  Norvell,  201  U.  S.  216,  223,  50  h- 
Ed.   732. 

"The  only  persons  holding  shares  of 
national  bank  stock,  whom  the  statute 
exempts  from  this  personal  responsibility, 
are  executors,  administrators,  guardians, 
or  trustees.  Section  5152.  It  is  not  for 
the  courts,  by  mere  construction,  to  rec- 
ognize an  exemption  which  congress  has 
not  given.  The  hardship  that  may  result 
where  the  ownership  of  national_  bank 
stock  by  a  married  woman  is  subject  to 
the  common-law  rights  of  the  husband,  in 
respect  to  its  alienation,  cannot  control 
the  interpretation  of  the  statute.  Such 
considerations  are  more  properly  for  the 
legislative  department."  Keyser  v.  Hitz, 
133  U.  S.  138,  151,  33  L.  Ed.  531. 

44.  Personal  judgment. — The  coverture 
of  the  inheritor  of  shares  of  bank  stock, 
transferred  to  her  on  the  books  of  the 
bank  and  treated  by  her  as  her  property 
at  the  time  her  name  was  placed  on  the 
books  of  the  bank  as  a  shareholder  as 
well  as  when  she  received  the  certificate 
of  stock,  did  not  protect  her  against  a 
personal  judgment  at  law  for  the  amount 
due  under  the  assessment  made  by  the 
comptroller  of  the  currency,  to  pay  its  lia- 
bilities under  §  5151.  Rev.  Stat.,  U.  3.,  al- 
though the  law  of  the  state  of  her  domicile 
forbade  a  married  woman  to  contract. 
Christopher  v.  Norvell,  201  U.  S.  216,  223, 


50  L.  Ed.  732;  Keyser  v.  Hitz,  133  U.  S. 
138.    152,   33    L.    Ed.   531. 

45.    Shares  transferred  from  husband. — 

"The  intent  with  which  the  husband 
caused  the  transfers  to  be  made  to  his 
wife  was  wholly  immaterial.  Even  if  the 
object  was  to  conceal  his  property  from 
creditors,  the  vital  question  remained 
whether  the  defendant  became  the  owner 
of  the  stock  within  the  meaning  of  the 
statute  regulating  the  individual  liability 
of  the  shareholders  of  national  banking 
associations.  In  other  words,  the  hus- 
band may  have  intended  to  commit  a 
fraud  upon  his  creditors,  and  the  trans- 
fers of  stock  may  have  been  made  to  the 
wife  without  first  obtaining  her  consent; 
and  yet  she  may  have  been,  at  the  time 
of  the  bank's  failure,  liable  to  be  assessed 
as  a  shareholder."  Keyser  v.  Hitz,  133 
U.   S.   138,   148,  33   L.   Ed.   531. 

Florida. — Nothing  in  the  law  of  Florida 
disables  married  women  from  owning  in 
their  own  right  stock  in  national  bank- 
ing associations,  and  from  inrnrring  the 
liabilities  resulting  therefrom.  Christopher 
V.  Norvell,  201  U.  S.  216,  222,  227.  50  L- 
Ed.   732. 

"If  the  constitution  or  statutes  of 
Florida  had  expressly  incapacitated  or 
forbidden  a  married  woman  from  becom- 
ing under  any  circumstances  the  owner 
of  bank  shares — as  counsel  for  plaintiff 
in  error  insists  is  the  case — a  question 
would  be  presented  that  does  not  arise 
upon  the  record  of  this  case;  and  as  the 
local  law  does  not  forbid  married  women 
from  becoming  the  owners  of  bank  stock, 
we  do  not  go  beyond  what  is  necessary  for 
the  decision  of  the  present  case  under  the 
national  banking  law."  Christopher  7). 
Norvell,  201  U.  S.  216.  229,  230.  50  L.  Ed. 
732. 

The  liability  for  the  debts  of  the  bank 
is  created  by  the  statute,  although  in  a 
limited  sense  there  is  an  element  of  con- 
tract in  her  having  become  a  shareholder; 
and  the  right  of  the  receiver  to  maintain 
this  action  depends  upon,  and  has  its 
sanction    in,    the   statute   creating    liability 
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(4)  LhhUity  of  Pledgee  of  National  Bank  Stock — fa)  IVithout  Transfer  to 
Pledgee. — The  mere  pledgee  of  national  bank  stock  cannot  be  held  liable  as  a  share- 
holder so  long  as  the  shares  are  not  registered  in  his  name,-^^'  although  an  irresponsi- 
ble person  has  been  selected  as  the  registered  shareholder,-*"  unless  he  has  otherwise 


against  each  shareholder,  in  whatever  way 
he  or  she  may  have  become  such.  There 
have  been  cases  in  which  there  appeared 
such  elements  of  contract  as  were  deemed 
sufficient,  in  particular  circumstances,  to 
support  an  action.  First  Nat.  Bank  v. 
Hawkins,  174  U.  S.  364.  372.  43  L.  Ed. 
1007;  Whitman  v.  National  Bank,  176  U. 
S.  559,  565,  44  L.  Ed.  587;  Matteson  v. 
Dent,  176  U.  S.  521.  44  L.  Ed.  571.  But 
that  fact  does  not  justify  the  contention 
that  an  action  upon  an  assessment  made 
by  the  comptroller  is  not  based  upon  tlie 
statute,  but  was  upon  a  contract,  which, 
by  the  laws  of  Florida,  she  was  incapable 
of  makin.s:.  See,  generally,  ante,  "Who 
May   Be   Stockholders,''    V,    B. 

46.  Unregistered  pledgee  not  liable. — 
Ohio  Valley  Nat.  Bank  v.  Hulitt.  204  U. 
S.  162,  169,  51  L.  Ed.  423;  Rankin  v.  Fi- 
delity Ins.  Trust,  etc..  Co.,  189  U.  S.  242. 
252,  47  L.  Ed.  792;  Pauly  v.  State  Loan, 
etc.,  Co.,  165  U.  S.  606,  610,  41  L.  Ed.  844, 
reaffirmed  in  Harmon  v.  National  Park 
Bank,  172  U.  S.  644,  43  L.  Ed.  1182;  Wil- 
son c'.  Merchants',  etc.,  Trust  Co.,  183  U. 
S.   121,   126,  46   L.    Ed.   113. 

Where  "there  is  no  doubt  whatever 
that  the  defendant  originally  took  blank 
transfers  of  the  certificates  of  stock  in 
question  as  securit}-  for  its  loan  to  the 
owners;  that  at  that  time  the  stock  was 
worth  its  face  value.  $23,000;  had  paid 
dividends  for  twenty-seven  years  prior 
thereto,  and  was  in  good  credit;  to  charge 
the  defendant  with  liability  as  a  share- 
holder n  must  be  made  to  appear  that  it 
had  either  become  the  owner  of  the  shares 
in  fact,  or  had  held  itself  out  to  be  the 
owner,  and  thereby  estooped  itself  to  deny 
its  liability  as  such."  Rankin  v.  Fidelity 
Ins.  Trust,  etc.,  Co.,  189  U.  S.  242,  249,  47 
L.    Ed.  792. 

"The  statute  requires  that  there  shall 
be  kept,  at  all  times,  in  the  oftice  where 
the  business  of  a  national  banking  asso- 
ciation is  transacted,  and  subject,  during 
business  hours,  to  the  inspection  of  share- 
holders and  creditors  of  the  association, 
as  well  as  of  officers  authorized  to  assess 
taxes  under  state  authority,  a  full  and 
correct  list  of  the  names  and  residences 
of  all  the  shareholders  of  the  association, 
and  of  the  number  of  shares  held  by  each. 
Section  5210.  Manifestly,  one,  if  not  the 
principal,  object  of  this  requirement,  was 
to  give  creditors  of  the  association,  as 
well  as  state  authorities,  information  as 
to  the  shareholders  upon  whom,  if  the  as- 
sociation becomes  insolvent,  will  rest  the 
individual  liability  for  its  contracts,  debts 
and  engagements.  Referring  to  this  pro- 
vision this  court  said,  in  Waite  v.  Dowley 
94  U.  S.  527,  534.  24  L.  Ed.  181,  that  the 
act   of  congress   'was   merely  designed  to 


furnish  to  the  public  dealing  with  the 
bank  a  knowledge  of  the  names  of  its 
corporators,  and  to  what  extent  they 
might  be  relied  on  as  giving  safety  to 
dealing  with  the  bank.'  ,\nd,  let  it  be  ob- 
served, the  liability  upon  shareholders  is 
to  the  extent  of  the  amount  of  their  stock 
at  the  par  value  thereof,  'in  addition  to 
the  amount  invested  in  such  shares.'  The 
word  'invested'  plainly  has  reference  to 
those  who  originally  or  by  subsequent 
purchase  become  the  real  owners  of  the 
stock,  and  cannot  refer  to  those  who 
never  invested  money  in  the  shares,  bat 
only  received  the  certificates  of  stock,  or 
it  may  be  the  legal  title  thereto,  as  col- 
lateral security  for  debts  or  obligations 
already  or  to  be  contracted."  Pauly  v. 
State  Loan,  etc..  Co..  165  U.  S.  606.  621. 
41  L.  Ed.  844,  reaffirmed  in  Harmon  v. 
National  Park  Bank.  172  U.  S  644  43  L 
Ed.    1182.  '  ' 

47.  Ohio  Valley  Nat.  Bank  v.  Hulitt 
204  U.  S.  162.  168.  170,  51  L.  Ed.  423; 
Germania  Nat  Bank  7a  Case,  99  U  s' 
628,  25  L.  Ed.  448;  .Anderson  v.  Phila- 
delphia Warehouse  Co..  Ill  U.  S.  479  28 
L.  Ed.  478;  Rankin  v.  Fidelity  Ins  Trust 
etc..  Co..  189  U.  S.  242.  252  47  L  Ed 
792. 

"In  Anderson  v.  Philadelphia  Ware- 
house Co.,  Ill  U.  S.  479,  28  L.  Ed.  478. 
it  was  held  that  Ihc  mere  pledgee  who  had 
never  acted  as  a  shareholder  would  not 
be  liable  as  such,  notwithstanding  the 
stock  was  transferred  on  the  books  of  the 
bank  and  the  certificate  issued  to  an  irre- 
sponsible person,  in  that  instance  a  porter 
in  the  employment  of  the  comnany,  .nnd 
this  although  the  transfer  had  been't'ius 
made  for  the  purpose  of  avoiding  liab''lity 
which  miarht  be  incurred  by  the  share- 
holders of  the  bank,  in  case  of  insolvency. 
In  the  course  of  the  opinion.  Mr.  Chief 
Justice  Waite.  speaking  for  the  c-urt, 
recognized  that  the  real  owner  might  be 
held  liable  as  a  shareholder,  but  in  that 
case  the  facts  showed  the  warehouse  com- 
pany, sought  to  be  held  as  a  shareholder, 
was  never  other  than  a  pledgee,  and  that 
notwithstanding  the  transfer  to  the  irre- 
sponsible person,  the  real  ownership  of 
llie  stock  remained  'n  the  orip^inal  holder." 
Ohio  Valley  Nat.  Bank  7'.  Hulitt  '>04  U 
S.    162.    166.    51    L.    Ed.    423. 

The  fact  that  the  certificates  were  put 
in  the  name  of  an  irresponsible  employee, 
thoush  calculated  upon  its  face  to  awaken 
suspicion,  wrouo^ht  no  material  change  in 
the  situation.  If  defendant  were  in  fact 
the  owner  of  the  shares,  it  could  not  avoid 
liability  bv  listing  them  in  the  name  of 
another.  Germania  Nat.  Bank  v.  Case,  P9 
U.  S.  628,  25  L.  Ed.  448.  If  it  were  the 
pledgee,  it  had  the  option  of  listing  these 
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become  the  real  owner,  in  which  case  it  makes  no  difference  in  what  name  the  stock 
stands.-*^  And  the  question  of  the  actual  ownership  of  the  stock,  upon  the  evi- 
dence, is  one   for  the  jury.'*-' 

Entries  made  by  the  assignees  of  the  pledgors  of  national  bank  stock 
in  their  account  tiled  of  their  trust,  as  to  said  stock  having  been  converted  by  the 
pledgee,  being  a  mere  assertion  of  fact  made  by  these  assignees  without  the  knowl- 
edge of  the  defendant,  the  pledgee,  will  not  bind  the  pledgee.  The  company  could 
not  be  bound  by  a  statement  thus  made  by  these  assignees  without  its  knowledge 
or  acquiescence.  Again,  it  was  obviously  untrue,  as  the  stock  had  never  been 
sold.  Evidently  all  that  was  intended  by  the  w^ord  'converted'  was  that  the  stock 
was  not  worth  enough  'to  pay  the  debtor  for  which  it  was  pledged.'  "^^ 

(b)   After  Transfer  to  Pledgee. — But  where  the  pledgee  causes  or  allows  the 


shares  in  its  own  name  as  pledgee.  Pauly 
V.  State  Loan,  etc.,  Co.,  165  U.  S.  606,  41 
L.  Ed.  844;  or  in  the  name  of  another  and 
irresponsible  party,  even  though  this  were 
done  for  the  purpose  of  avoiding  liability. 
Anderson  v.  Philadelphia  Warehouse  Co., 
Ill  U.  S.  479,  28  L.  Ed.  478.  The  cred- 
itors were  not  injured,  since  if  the  exact 
truth  had  appeared  upon  the  face  of  the 
certificates,  by  registering  the  shares  as 
pledgee,  they  would  have  had  no  recourse 
against  the  defendant.  Upon  the  other 
hand,  if  defendant  had  really  owned  the 
shares,  it  would  have  been  a  fraud  to  list 
them  in  the  name  of  another.  Perhaps  it 
would  have  been  less  open  to  criticism  to 
have  listed  them  in  its  own  name  as 
pledgee,  but  as  its  failure  to  do  so  under 
the  theory  of  the  defendant  that  it  was  in 
fact  the  pledgee,  misled  no  one,  it  should 
not  be  held  liable  for  what  was  done  in 
good  faith  and  with  no  intent  to  defraud. 
Rankin  v.  Fidelity  Ins.  Trust,  etc.,  Co., 
189   U.    S.   242,   252,   47   L.    Ed.   792. 

Where  plaintiff  relies  chiefly  upon  the 
fact  that  defendant,  in  its  correspondence 
with  the  bank,  spoke  of  itself  as  owning 
or  holding  the  shares  standing  in  the 
name  of  such  person  under  the  circum- 
stances, it  is  entirely  possible  that  the 
word  "owner"  may  have  been  used  in  its 
ordinary  sense,  or  as  representing  a 
pledgee  upon  whom  the  ownership  of  the 
shares  had  been  cast  by  the  failure  of  the 
pledgor,  and  the  depreciation  of  the  value 
of  the  shares  to  an  amount  insufficient  to 
pay  the  note.  It  can  hardly  be  possible 
that  the  statute  was  intended  to  impose  a 
liability  upon  a  pledgee,  who  had  taken 
the  shares  as  collateral  security  and, 
though  the  failure  of  the  pledgors,  had 
been  forced  against  its  will  into  the  posi- 
tion of  ownership.  Such  a  result  might 
operate  to  destroy  altogether  the  possi- 
bility of  raising  money  upon  the  deposit 
of  national  bank  shares  as  collateral. 
Rankin  v.  Fidelity  Ins.  Trust,  etc.,  Co., 
189  U.    S.   242.   253,   47    L.    Ed.    792. 

If  one  receives  shares  of  the  stock  of  a 
national  banking  association  as  collateral 
security  to  him  for  a  debt  due  from  the 
owner,  with  power  of  attorney  authoriz- 
ing him  to  transfer  the  same  on  the  books 
of  the  association,  and  being  unwilling  to 
incur  the  responsibilities  of  a  shareholder 


as  prescribed  by  the  statute,  causes  the 
shares  to  be  transferred  on  such  books  to 
another,  under  an  agreement  that  they  arc- 
to  be  held  as  security  for  the  debt  due 
from  the  real  owner  to  his  creditor — the 
latter  acting  in  good  faith  and  for  the 
purpose  only  of  securing  the  payment  of 
that  debt  without  incurring  the  responsi- 
bility of  a  shareholder — he,  the  creditor, 
will  not,  although  the  real  owner  may,  be 
treated  as  a  shareholder  within  the  mean- 
ing of  §  5151.  Pauly  v.  State  Loan,  etc., 
Co.,  165  U.  S.  606,  619,  620,  41  L.  Ed.  844, 
reaffirmed  in  Harmon  v.  National  Park 
Bank.   172  U.  S.  644,  43  L.   Ed.   1182. 

Where  the  stock  stood  in  the  name  of 
a  third  person,  a  mere  pencil  memoran- 
dum over  his  name  in  the  stock  ledger  of 
the  pledgee's  name,  has  no  tendency  to 
prove  ownership  in  another  than  the  reg- 
istered owner.  Rankin  v.  Fidelity  Ins. 
Trust,  etc..  Co.,  189  U.  S.  242,  252,  47  L- 
Ed.   792. 

48.  Acquisition  of  ownership. — Rankin 
v.  Fidelity  Ins.  Trust,  etc.,  Co.,  189  U.  S. 
242.  252,  47  L.  Ed.  792;  Germania  Nat. 
Bank  v.  Case,  99  U.  S.  628,  25  L.  Ed.  448; 
Ohio  Valley  Nat.  Bank  v.  Hulitt,  204  U. 
S.    162,   167.   51  L.    Ed.   423. 

Where  the  real  ownership  of  the  stock 
is  in  one  his  liability  may  be  established, 
notwithstanding  the  registered  ownership 
is  in  the  name  of  a  person,  fictitious  or 
otherwise,  who  holds  for  him.  Ohio  Val- 
ley Nat.  Bank  v.  Hulitt,  204  U.  S.  162. 
170,    51    L.    Ed.   423. 

49.  Question  for  jury. — Where  the  case 
really  turned  upon  the  actual  ownership 
of  the  shares,  this  question  was  properly 
left  to  the  jury  as  one  of  fact.  Although 
the  construction  of  written  instruments 
is  one  for  the  court,  where  the  case  turns 
upon  the  proper  conclusions  to  be  drawn 
from  a  series  of  letters,  particularly  of  a 
commercial  character,  taken  in  connectioi^ 
with  other  facts  and  circumstances,  it  i^ 
one  which  is  properly  referred  to  a  jury. 
Rankin  v.  Fidelity  Ins.  Trust,  etc.,  Co., 
189  U.  S.  242,  252,  47  L.  Ed.  792.  See  Ohio 
Valley  Nat.  Bank  v.  Hulitt,  204  U.  S.  162. 
167.    51    L.    Ed.    423. 

50.  Evidence  as  to  ownership. — Rankin 
7'.  Fidelitv  Ins.  Trust,  etc.,  Co.,  189  U.  S- 
242,  251,  47   L.   Ed.   792. 
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stock  to  be  transferred  to  himself  as  owner  on  the  books  of  the  bank,  he  becomes 
liable  as  a  stockholder,  regardless  of  a  colorable  transfer  to  another  for  his  own 
benefit.-''^  But  a  transfer  to  him  as  "pledgee"  will  not  subject  him  to  personal 
liability  as  a  shareholder/'"-  though  the  pledgor  may  continue  to  be  liable. •^■* 

National  Bank  as  Pledgee.— See  ante,  "Liability  of  National  Banks  on  Na- 
tional Bank  Stock  Owned  by  It."  V.  E.  2.  b,  (2). 

(5)  As  Affected  by  Transfer  of  Stock — (a)  In  General. — While  it  is  true  that 
shareholders  of  the  stock  of  a  bank  generally  have  a  right  to  transfer  their  shares, 
and  thus  disconnect  themselves  from  the  corporation  and  from  any  responsibility 
on  account  of  it.^^  the  transfer  is  ineffectual   to  cut  off  liability  unless  accom- 


51.     Stock    transferred     to     pledgee. — A 

party,  who  by  way  of  pledge  or  collateral 
security  for  a  loan  of  money,  accepts 
stock  of  a  national  bank  and  puts  his 
name  on  the  registry  as  owner,  incurs  an 
immediate  liability  as  a  stockholder,  and 
cannot  relieve  himself  therefrom  by  mak- 
ing a  colorable  transfer  of  his  stock  to 
another  person  for  his  own  benefit.  Mc- 
Donald V.  Dewey,  202  U.  S.  510.  520,  50 
L.  Ed.  1128;  Germania  Nat.  Bank  t/.  Case, 
99  U.  S.  628.  25  L.  Ed.  4  48;  Rankin  v.  Fi- 
delity Ins.  Trust,  etc..  Co..  189  U.  S.  242. 
246.  47  L.  Ed.  792;  Pullman  v.  Upton.  96 
U.  S.  328.  24  L.  Ed.  818;  Bowden  v.  John- 
son.   107  U.    S.  251,   27    L.    Ed.   386. 

Or  with  the  understanding  that  at  his 
request  it  shall  be  retransferred.  Ger- 
mania Nat.  Bank  v.  Case.  99  U.  S.  628, 
25  L.  Ed.  448;  Rankin  v.  Fidelity  Ins. 
Trust,  etc..  Co.,  189  U.  S.  242,  247.  47  L. 
Ed.  792;  Bowden  v.  Johnson.  107  U.  S. 
251,  27  L.  Ed.  386;  Stuart  v.  Hayden,  169 
U.   S.   1,   42   L.    Ed.    639. 

For  this  several  reasons  are  given.  One 
is,  that  he  is  estopped  from  denying  his 
liability  by  voluntarily  holding  himself 
out  to  the  public  as  the  owner  of  the 
stock,  and  his  denial  of  ownership  is  in- 
consistent with  the  representations  he 
has  made;  another  is,  that  by  taking  the 
legal  title  he  has  released  the  former 
owner;  and  a  third  is,  that  after  having 
taken  the  apparent  ownership  and  thus 
become  entitled  to  receive  dividends,  vote 
at  elections,  and  enjoy  all  the  privileges 
of  ownership,  it  would  be  inequitable  to 
allow  him  to  refuse  the  responsibilities  of 
a  stockholder.  Germania  Nat.  Bank  v. 
Case.  99   U.  S.   628,   631,  25   L.    Ed.   448. 

If  the  owner  transfers  his  shares  to  an- 
other person  as  collateral  security  for  a 
debt  due  to  the  latter  from  such  owner, 
and  if,  by  the  direction  or  with  the  knowl- 
edge of  the  pledgee,  the  shares  are  placed 
on  the  books  of  the  association  in  such 
way  as  to  imply  that  the  pledgee  is  the 
real  owner,  then  the  pledgee  may  be 
treated  as  a  shareholder  within  the  mean- 
ing of  §  5151  of  the  Revised  Statutes  of 
the  United  States,  and  therefore  liable 
upon  the  basis  prescribed  by  that  section 
for  the  contracts,  debts  and  engagements 
of  the  association."  Paulv  v.  State  Loan, 
etc..  Co.,  165  U.  S.  606.  619,  41  L.  Ed.  844, 
reaffirmed  in  Harmon  v.  National  Park 
Bank.  172  U.  S.  644.  43   L.   Ed.  1182. 

In  Anderson  v.  Philadelphia  Warehouse 


Co..  Ill  U.  S.  479.  28  L.  Ed.  478,  the  law 
as  laid  down  in  Germania  Nat.  Bank  v. 
Case,  99  U.  S.  628,  25  L.  Ed.  448.  was 
somewhat  rela.xed.  and  a  tendency  mani- 
fested to  look  more  closely  at  the  equi- 
ties. Rankin  v.  Fidelity  Ins.  Trust,  etc. 
Co.,    189    U.    S.   242,   248.   47    L.    Ed.    792. 

52.  To  pledgee  as  such. — A  mere 
pledgee,  however,  who  receives  from  his 
debtor  a  transfer  of  shares,  surrenders 
the  certificate  to  the  bank  and  takes  out 
new  ones  in  his  own  name,  in  which  he 
is  described  as  •'pledgee,"  and  holds  them 
afterwards  in  good  faith,  and  as  collateral 
security  for  the  payment  of  his  debt,  is 
not  subject  to  personal  liability  as  a 
shareholder.  Pauly  v.  State  Loan.  etc.. 
Co.,  165  U.  S.  606,  41  L.  Ed.  844;  Rankin 
V.  Fidelity  Ins.  Trust,  etc.,  Co..  189  U.  S. 
242,   246,   47    L.    Ed.   792. 

One  who  does  not  appear  in  the  cer- 
tificate, or  upon  the  official  list  of  the 
names  and  residences  of  the  shareholders 
of  a  national  banking  association  other- 
wise than  as  "pledgee"  of  a  given  number 
of  shares  of  the  capital  stock  of  such  as- 
sociation— nothing  else  appearing — is  not 
liable  as  a  "shareholder"  of  such  associa- 
tion under  §  5151  of  the  Revised  Statutes 
of  the  United  States  declaring  that  "the 
shareholders  of  every  national  banking  as- 
sociation shall  be  held  individually  respon- 
sible, equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts  and  en- 
gagements of  such  association,  to  the 
amount  of  their  stock  therein,  at  the  par 
value  thereof,  in  addition  to  the  amount 
invested  in  such  shares.  Pauly  f.  State 
Loan,  etc.,  Co.,  165  U.  S.  606.  610.  41  L. 
Ed.  844.  reatitirmed  in  Harmon  v.  National 
Park  Bank.  172  U.  S.  644,  43  L.  Ed.  1182; 
Ohio  Valley  Nat.  Bank  v.  Hulitt,  204  U. 
S.  162,  167.  51  L.  Ed.  423;  Matteson  v. 
Dent,  176  U.  S.  521,  531.  44  L.  Ed.  571; 
Robinson  z'.  Southern  Nat.  Bank.  180  U. 
S.  295.  309,  45  L.  Ed.  536.  Sec  Merchants' 
Nat.  Bank  ■:■.  Wehrmann,  202  U.  S.  295, 
301,   50    L.   Ed.    1036. 

54.  Pauly  v.  State  Loan,  etc.,  Co..  165 
U.  S.  606,  41  L.  Ed.  844;  Matteson  r.  Dent, 
176  U.  S.  521.  531.  44  L.  Ed.  571;  Robin- 
son V.  Southern  Nat.  Bank,  180  U.  S.  295. 
309.    45    L.    Ed.    536. 

55.  Right  to  terminate  liability  by 
transfer. — Germania  Nat.  Bank  f.  Case. 
99  U.  S.  628,  631.  25  L.  Ed.  448.  See  post, 
"Assignment   and   Transfer,"   V,   G. 
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panied  by  a  change  of  registry  on  the  stock  books,^^  or  unless  the  transferrer  has 
done  all  that  can  be  required  of  him  to  obtain  a  transfer  on  the  books,  the  failure 
to  make  it  being  due  to  neglect  of  the  officials  of  the  bank.^"  But  it  is  not  enough 
to  rely  on  the  vendee  to  have  the  transfer  made,  and  the  certificates  must  be 


56.  Transfer  on  registry  books  essential. 
— "The  settled  doctrine  is  that,  as  a  gen- 
eral rule,  the  legal  owner  of  stock  of  a 
national  banking  association — that  is,  the 
one  in  whose  name  stock  stands  on  the 
books  of  the  association — remains  liable 
for  an  assessment  so  long  as  the  stock  is 
allowed  to  stand  in  his  name  on  the  books, 
and,  consequently,  that  although  the  reg- 
istered owner  may  have  made  a  transfer 
to  another  person,  unless  it  has  been  ac- 
companied by  a  transfer  on  the  books  of 
registry  of  the  association,  such  registered 
owner  remains  liable.  Upton  v.  Tribil- 
cock,  91  U.  S.  45,  23  L.  Kd.  203;  Sanger 
V.  Upton,  91  U.  S.  56,  23  L.  Ed.  220;  Web- 
ster V.  Upton.  91  U.  S.  65,  23  L.  Ed.  384; 
Pullman  v.  Upton,  96  U.  S.  328,  24  L.  Ed. 
818;  Anderson  v.  Philadelphia  Warehouse 
Co.,  Ill  U.  S.  479,  28  L.  Ed.  478;  and 
Richmond  v.  Irons,  121  U.  S.  27,  58,  30 
L.  Ed.  864.  This  principle  thus  settled 
as  to  the  stockholders  in  national  banks 
is  in  entire  accord  with  the  rule  estab- 
lished by  state  courts  in  construing  stat- 
utes containing  substantially  similar  pro- 
visions." Matteson  v.  Dent,  176  U.  S. 
521,  530,   44   L.   Ed.  571. 

Where  the  stockholder  died  before  in- 
solvency of  the  bank  and  his  estate  was 
distributed  under  the  state  law,  but  no 
notice  thereof  conveyed  to  the  bank,  or 
any  transfer  made  on  its  books,  and  suit 
was  brought  by  the  receiver  under  the 
state  statute  against  the  distributees  to 
recover  an  assessment  on  the  stock,  held 
that  as  in  this  case  the  stock  remained  on 
the  books  in  the  name  of  the  deceased 
owner,  continued  as  a  liability  of  the  es- 
tate and  was  never  transferred  under  the 
allotment,  it  follows  that  the  allottees 
have  no  right  to  complain  because  the  re- 
ceiver has  availed  himself  of  the  pro- 
visions of  the  state  statute.  The  estate 
remained  liable,  and  the  assessment  could 
be  recovered  from  the  distributees  served 
in  the  suit  to  the  extent  that  they  had 
received  the  estate.  Matteson  v.  Dent, 
176.  U.   S.   521,   532,  44  L-   Ed.   571. 

Where  the  issue  is  between  the  receiver, 
representing  the  creditors,  and  the  person 
standing  on  the  register  of  the  bank  as  a 
shareholder,  it  is  said,  generally,  that  the 
creditors  of  a  national  bank  are  entitled 
to  know  who.  as  shareholders,  have 
pledged  their  individual  liability  as  secu- 
rity for  its  debts,  engagements,  and  con- 
tracts; that  if  a  person  permits  his  name 
to  appear  and  remain  in  its  outstanding 
certificates  of  stock,  and  on  its  register, 
as  a  shareholder,  he  is  estopped,  as  be- 
tween himself  and  the  creditors  of  the 
bank,  to  deny  that  he  is  a  shareholder; 
and   that   his   individual   liability   continues 


until  there  is  a  transfer  of  the  stock  on 
the  books  of  the  bank,  even  where  he  has 
in  good  faith  previously  sold  it  and  de- 
livered to  the  buyer  the  certificate  of 
stock,  with  a  power  of  attorney  in  such 
form  as  to  enable  the  transfer  to  be  made. 
Whitney  v.  Butler.  118  U.  S.  655,  660,  661, 
30    L.    Ed.   266. 

57.  Diligence  to  obtain  transfer. — Mat- 
teson V.  Dent.  176  U.  S.  521,  531,  44  L. 
Ed.  571;  Briggs  v.  Spaulding,  141  U.  S. 
132,  153,  35  L.  Ed.  662;  Whitney  v.  But- 
ler. 118  U.  S.  655,  662,  30  L.  Ed.  266. 

"Where  a  transfer  of  stock  is  made  and 
delivered  to  officers  of  a  bank,  and  such 
officials  fail  to  make  entry  of  it,  the  acts 
referred  to  will  operate  a  transfer  on  the 
books,  and  extinguish  the  liability  as 
stockholder  of  the  transferrer.  Whitney 
V.  Butler,  118  U.  S.  655,  30  L.  Ed.  266.  In 
the  case  just  cited,  in  applying  the  ex- 
ception, the  court  very  carefully  and  ac- 
curately restated  the  general  rule.''  Mat- 
teson V.  Dent,  176  U.  S.  521,  531.  44  L- 
Ed.    571. 

"In  Whitney  v.  Butler,  118  U.  S.  655. 
662,  30  L.  Ed.  266,  it  was  held  that  where 
stock  had  been  sold,  and  the  certificates, 
with  power  of  attorney  for  transfer  duly 
executed  in  blank,  delivered  to  the  presi- 
dent of  the  bank,  the  responsibility  of  the 
original  stockholder  terminated."  Briggs 
V.  Spaulding,  141  U.  S.  132,  153,  35  L.  Ed. 
662. 

A  stockholder  in  a  national  bank,  hav- 
ing no  reason  to  suspect  insolvency, 
placed  his  certificates  in  the  hands  of 
brokers  for  sale,  with  power  of  attorney 
executed  in  blank  to  make  transfer 
thereof.  The  brokers  offered  the  stock 
for  sale  at  auction  and  it  was  bought  by 
E.  at  the  request  of  the  president  of  the 
bank,  with  whom  C.  had  placed  an  order 
for  stock  of  the  bank  and  a  special  de- 
posit to  pay  therefor.  The  stock  was 
paid  for  to  the  brokers  and  the  certificates 
and  power  of  attorney  delivered,  the 
former  owner  receiving  the  proceeds 
without  knowing  who  the  purchaser  was. 
The  bank  president  received  and  held  the 
certificates  waiting  until  he  should  fill 
C.'s  order,  intending  then  to  transfer  same 
to  him.  C.  never  took  the  stock,  nor  was 
it  transferred  to  him,  and.  the  bank  hav- 
ing failed,  the  receiver  found  the  certifi- 
cates in  an  envelope  purporting  to  repre- 
sent a  security  for  a  demand  loan  to  the 
president.  It  was  held,  that  the  former 
owner  had  done  all  that  was  required  of 
him  to  terminate  his  liability  as  a  stock- 
holder and  his  responsibility  ceased  upon 
the  delivery  of  the  certificates  to  the  bank 
with  the  power  of  attorney  to  effect  the 
transfer,     and     for     that     purpose    to     the 
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delivered  to  the  bank  with  all  information  necessary  to  transfer  them,-^^  and  not 
merely  to  an  officer  acting,  not  in  an  official,  but  in  a  personal  capacity.-^ **^ 

In  case  of  pledge  of  stock  and  transfer  to  an  irresponsible  person  at  re- 
quest of  pledgee,  the  former  owners  still  remained  the  owners  of  the  stock,  though 
registered  in  the  name  of  others,  and  pledged  as  collateral  security  for  their  debt. 
They  consented  to  the  transfer,  not  to  escape  liability  as  shareholders,  but  to 
save  the  company  from  a  liability  it  was  unwilling  to  assume,  and  at  the  same 
time  to  perfect  the  security  it  required  for  the  credit  to  be  given.-^^ 

(b)  Transfer  to  Avoid  Lability. — It  is  equally  true  that  there  are  some  limits 
to  this  right.  A  transfer  by  a  stockholder  for  the  mere  purpose  of  avoiding  his 
liability  to  the  company  or  its  creditors  is  fraudulent  and  void,  and  he  remains 
still  liable.'^'^     And  a  merely  colorable  transfer  on  the  books  of  the  bank,  without 


knowledge    of    the    president.     Whitney   v. 
Butler,  118  U.  S.  655,  30  L.  Ed.  266. 

Had  anything  occurred  that  would  have 
justified  the  former  owner  in  believing, 
or  even  in  suspecting,  that  the  transfer 
had  not  been  promptly  made  on  the  books 
of  the  bank,  they  would,  perhaps,  have 
been  wanting  in  due  diligence  had  they 
not,  by  inspection  of  the  bank's  stock 
register,  ascertained  whether  the  proper 
transfer  had  in  fact  been  made.  Whitney 
V.  Butler,  118  U.  S.  655,  662.  30  L.  Ed. 
266. 

The  controlling  considerations  are  the 
good  faith  of  the  stockholders  in  making 
the  sale,  believing  the  bank  to  be  solvent, 
and  the  fact  that  they  have  done  all  that 
they  can  reasonably  be  expected  to  do  to 
make  a  valid  sale  of  the  stock  and  a 
transfer  of  the  certificate  on  the  stock 
register.  McDonald  v.  Dewey,  202  U.  S. 
510,    521,    50   L.    Ed.   1128. 

The  presumption  of  liability  begotten 
by  the  presence  of  the  name  on  the  stock 
register  would  be  rebutted  if  the  jury 
found  the  fact  to  be  that  a  bona  fide  sale 
of  the  stock  had  been  made  and  that  the 
defendant  had  performed  every  duty 
which  the  law  imposed  on  her  in  order 
to  secure  a  transfer  on  the  registry  of  the 
bank.  Earle  zk  Carson,  188  U.  S.  42,  44, 
47  L.  Ed.  373;  Matteson  v.  Dent,  176  U. 
S.  521.  44  L.  Ed.  571;  Whitney  V.  Butler. 
118   U.    S.   655.  30   L.    Ed.   266. 

58.  Essential  steps  by  vendor. — "Some 
of  the  cases  hold  that  the  seller  is  liable 
as  a  shareholder  even  where  the  buyer 
agreed  to  have  the  transfer  made  on  the 
books  of  the  bank,  but  fraudulently  or 
negligently  fatted  to  do  so.  But  it  will 
be  found,  upon  careful  examination,  that 
in  no  one  of  the  cases  in  which  these  gen- 
eral principles  have  been  announced,  as 
between  creditors  and  shareholders,  doe.s 
it  appear  that  the  precaution  was  taken, 
after  the  sale  of  the  stock,  to  surrender 
the  certificates  therefor  to  the  bank  it- 
self, accompanied  (where  such  surrender 
was  not  by  the  shareholder  m  person) 
bv  a  power  of  attorney,  which  would  en- 
able its  officers  to  make  the  transfer  on 
the  register."  Whitney  v.  Butler,  118  U. 
S.   655,   661,   30   L.    Ed.   266. 

"Where  the  seller  delivers  the  stock 
certificate   and    power    of   attorney    to    the 


buyer,  relying  upon  the  promise  of  the 
latter  to  have  the  necessary  transfer  made, 
or  where  the  certificate  and  power  of  at- 
torney are  delivered  to  the  bank  without 
communicating  to  its  officers  the  name  of 
the  buyer,  the  seller  may  well  be  held  li- 
able as  a  shareholder  until,  at  least,  he 
shall  have  done  all  that  he  reasonably  can 
do  to  effect  a  transfer  on  the  stock  reg- 
ister." Whitney  v.  Butler,  118  U.  S.  65^5. 
661,   30    L.    Ed.    266. 

58a.    Delivery  to  president  as  vendee. 

The  sale  of  national  bank  stock  without 
actual  transfer  on  the  books,  will  not  re- 
lease the  individual  liability  within  the 
rule  laid  down  in  Whitney  v.  Butler,  118 
U.  a  655,  30  L.  Ed.  266,  where  there  is 
no  proof,  as  there  was  in  that  case,  of 
the  delivery  of  the  certificates  to  the  bank 
and  a  power  of  attorney  authorizing  its 
transfer,  with  a  request  to  do  so  made 
at  the  time  of  the  transaction.  The  de- 
livery to  the  president,  not  as  president, 
but  as  vendee,  is  not  sufficient.  Rich- 
mond V.  Irons,  121  U.  S.  27,  58,  30  L  Ed. 
864. 

59.  Pledged  stock.— Anderson  v.  Phila- 
delphia Warehouse  Co.,  Ill  U  S  470 
484,  28  L.  Ed.  478.  See  ante,  "Liability 
of  Pledgee  of  National  Bank  Stock "  V 
E,  2,  b.   (4). 

60.  Transfer   to    avoid    liability    void. 

Germania  Nat.  Bank  v.  Case,  90  U  S  628 
631,  25  L.  Ed.  448;  Rankin  v.  Fidelitv  Ins. 
Trust,  etc.,  Co.,  180  U.  S.  242  25"  '47  L 
Ed.  792;  Ohio  Valley  Nat.  Bank  v.  Hulitt 
204  U.  S.  162,  167,  51  L.  Ed.  423;  Stuart 
V.  Hayden,  169  U.  S.  1,  7,  42  L.  Ed.  639; 
Peters  v.  Bain,  133  U.  S.  670,  691.  33  L. 
Ed.    696. 

If  the  real  owner  of  the  shares  trans- 
fers them  to  another  person,  or  causes 
them  to  be  placed  on  the  books  of  the 
association  in  the  name  of  another  per- 
son, with  the  intent  simply  to  evade  the 
responsibility  imposed  by  §  5151  on  share- 
holders of  national  banking  associations, 
such  owner  may  be  treated,  for  the  pur- 
poses of  that  section,  as  a  shareholder, 
and  liable  as  therein  prescribed.  Pauly 
T'.  State  Loan,  etc.,  Co..  165  U.  S.  606,  619, 
41  L.  Ed.  844,  reaffirmed  in  Harmon  v. 
Nntional  Park  Bank,  172  U.  S.  644  43  L 
Ed.   1182. 

It   is   true   that   the  case   of   Matteson  v. 
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a  real   transfer  of  the  ownership  as  between   the  parties  being  intended,  is  in- 
effectual,'^ ^  regardless  of  whether  there  was  a   full  or  partial  consideration   for 


Dent,  176  U.  S.  521,  44  L.  Ed.  571,  did 
not  involve  the  question  here  presented, 
but,  in  delivering  the  opinion,  the  prior 
cases  of  Germania  Nat.  Bank  v.  Case.  99 
U.  S.  628,  25  L.  Ed.  448,  and  Bowden  z: 
Johnson,  107  U.  S.  251.  27  L.  Ed.  386, 
were  cited  in  support  of  the  proposition, 
treated  as  elementary,  that  "where  a 
transfer  has  been  fraudulently  or  collu- 
sively  made  to  avoid  an  obligation  to  pay 
assessments,  such  transfer  will  be  disre- 
garded, and  the  real  owner  be  held  liable." 
McDonald  v.  Dewey,  202  U.  S.  510,  524, 
50   L.    Ed.   1128. 

"That  the  transfer  of  stock  in  corpora- 
tions, even  when  in  failing  circumstances, 
should  not  be  unduly  impeded,  is  essen- 
tial not  only  to  the  prosperity  of  such  cor- 
porations and  the  value  of  their  stock. 
but  to  the  interest  of  stockholders  who 
may  desire  for  legitimate  reasons  to 
change  their  investments  or  to  raise 
money  for  debts  incurred  outside  the  busi- 
ness of  such  corporation.  First  Nat.  Ban!-: 
V.  Lanier,  11  Wall.  369,  377,  20  L.  Ed.  172. 
At  the  same  time  the  frequency  with 
which  such  transfers  are  made  for  the  pur- 
pose of  evading  the  double  liability  im 
posed  by  the  National  Banking  Act,  has 
given  rise  to  a  large  amount  of  litigation 
turning  upon  their  legality.  In  this  con- 
nection certain  propositions  have  been 
laid  down  by  so  many  courts  and  in  so 
many  cases  that  they  may  be  regarded  as 
fundamental  principles  of  law  applicable 
to  all  cases  of  this  character."  McDon- 
ald V.  Dewey,  202  U.  S.  510.  .520,  50  L 
Ed.    1128. 

Where  the  transferrer,  possessed  of  in- 
formation showing  that  there  is  good 
ground  to  apprehend  the  failure  of  the 
bank,  colludes  and  combines,  with  an  irre- 
sponsible transferee,  with  the  design  of 
substituting  the  latter  in  his  place,  and 
of  thus  leaving  no  one  with  any  liability 
to  respond  for  the  individual  liability  im 
posed  by  the  statute,  in  respect  of  the 
shares  of  stock  transferred,  the  transac- 
tion will  be  decreed  to  be  a  fraud  on  the 
creditors,  and  he  will  be  held  to  the  same 
liability  to  the  creditors  as  before  the 
transfer.  He  will  be  still  regarded  as  a 
shareholder  quoad  the  creditors,  although 
he  may  be  able  to  show  that  there  was 
a  full  or  a  partial  consideration  for  the 
transfer  as  between  him  and  the  trans- 
feree. Bowden  v.  Johnson,  107  U.  S.  251, 
261,  27  L.  Ed.  386. 

61.  Colorable  transfer. — McDonald  2'. 
Dewey,  202  U.  S.  510,  50  L.  Ed.  1128;  An- 
derson V.  Philadelphia  Warehouse  Co.. 
Ill  U.  S.  479,  483.  28  L.  Ed.  478;  Rankin 
V.  Fidelity  Ins.  Trust,  etc.,  Co.,  189  U.  S. 
242,  246,  252,  47  L.  Ed.  792;  Ohio  Valley 
Nat.  Bank  v.  Hulitt,  204  U.  S.  162,  167,  51 
L.  Ed.  423;  Germania  Nat.  Bank  v.  Case, 
59    U.    S.    628,    25    L.    Ed.    448;    Bowden    v. 


Johnson,  107  U.  S.  251,  27  L.  Ed.  386; 
Pauly  V.  State  Loan.  etc..  Co.,  165  U.  S. 
606,  610,  41  L.  Ed.  844,  reaffirmed  in  Har- 
mon V.  National  Park  Bank,  172  U.  S.  64 1, 
43    L.    Ed.    1182. 

"It  was  held  by  this  court  in  Germania 
Nat.  Bank  v.  Case,  99  U.  S.  628,  25  L.  Ed. 
448.  that  a  transfer  on  the  books  of  the 
bank  is  not  in  all  cases  enough  to  extin- 
guish liability.  The  court,  in  that  case, 
defined  as  one  limit  of  the  right  to  trans- 
fer, that  the  transfer  must  be  out  and  out, 
or  one  really  transferring  the  ownership 
as  between  the  parties  to  it.  But  there  is 
nothing  in  the  statute  excluding,  as  an- 
other limit,  that  the  transfer  must  not  be 
to  a  person  known  to  be  irresponsible, 
and  coilusively  made,  with  the  intent  of 
escaping  liability,  and  defeating  the  rights, 
given  by  statute  to  creditors."  Bowden 
V.  Johnson,  107  U.  S.  251,  261,  27  L.  Ed. 
386. 

The  transferee  might  be  liable  as  a 
shareholder  succeeding  to  the  liabilities, 
because  he  has  voluntarily  assumed  that 
position;  but  that  is  no  reason  why  trans- 
ferrer should  not,  at  the  election  of  cred- 
itors, still  be  treated  as  a  shareholder,  he 
having,  to  escape  liability,  perpetrated  a 
fraud  on  the  statute.  Bowden  v.  Johnson, 
107   U.    S.  251,  261,  262,  27    L.    Ed.    386. 

"Under  the  English  law  a  shareholder 
may  transfer  his  shares  to  an  irrespon- 
sible party  for  a  nominal  consideration, 
though  the  sole  purpose  of  the  transfer  be 
to  escape  liability,  provided  the  transfer 
be  out  and  out,  and  not  merely  colorable 
or  collusive,  with  a  secret  trust  attached. 
Under  such  circumstances  the  person 
mnking  the  transfer  is  released  from  lia- 
bility, both  as  to  corporate  creditors  and 
the  other  shareholders.  Cook  on  Stock- 
holders, §  266;  2  Morawetz  on  Private 
Corporations.  §  859."  McDonald  v.  Dewey, 
202   U.    S.   510,    .521,   50   L.    Ed.    1128. 

"The  law  is  quite  different  in  this  coun- 
try. At  the  same  time  the  original  stock- 
holder cannot  be  held  liable,  unless  the 
bank  were  practically  insolvent  at  the  time 
the  transfer  was  made,  and  its  condition 
was  known  or  ought  to  have  been  known 
to  the  stockholder  making  the  transfer. 
If  the  bank  were  in  fact  solvent  and  able 
to  pay  its  debts  as  they  matured  when  the 
transfer  was  made,  the  creditors  having 
ample  security  in  the  solvency  of  the 
bank,  have  no  special  interest  in  knowing 
who  the  stockholders  are.  since  their  only 
recourse  to  them  would  be  in  the  remote 
contingency  of  the  insolvency  of  the  bank. 
The  transferrer  can  only  be  held  liable  if 
the  bank  be  insolvent,  and  such  insolvency 
be  known,  or  ought  to  have  been  known, 
to  him  from  his  relations  to  the  bank, 
since  the  transfer  is  prima  facie  valid,  and 
shifts  to  the  transferee  the  burden  of  the 
responsibility,  which  can  be   laid  upon  the 
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such  transfer  or  not/'^ 

The  intent  to  avoid  liability,  when  coupled  with  knowledge  or  reasonable 
belief  by  transferrer  that  the  bank  is  insolvent  or  failing,  will  avoid  the  at- 
tempted transfer,''^  and  the  intent  may  be  gathered   from  declarations,  or"  facts 


original  stockholder  only  in  case  of  bad 
faith,  or  evidence  of  a  purpose  to  evade 
liability."  McDonald  v.  Dewey,  202  U. 
S.   .510,   521.   .522,   .50   L.   Ed.    1128. 

The  real  owner  of  national  bank  shares 
cannot  avoid  liability  by  listing  them  in 
the  name  of  another.  Rankin  v.  Fidelity 
Ins.  Trust,  etc.,  Co.,  189  U.  S.  242,  2.52, 
47  L.  Ed.  792. 

62.  Consideration  immaterial. — "The 
same  result  follows  if  the  stockholder, 
knowing,  or  having  good  reason  to  know, 
the  insolvency  of  the  bank,  colludes  with 
an  irresponsible  person  with  design  to 
substitute  the  latter  in  his  place,  and  thus 
escape  individual  liability,  and  transfers 
his  stock  to  such  person.  It  is  imma- 
terial in  such  case  that  he  may  be  able 
to  show  a  full  or  partial  consideration  for 
the  transfer  as  between  liimself  and  the 
transferee.  Bowden  v.  Johnson,  107  U. 
S.  251,  27  L.  Ed.  386."  McDonald  v. 
Dewey,  202  U.  S.  510.  520,  50  L.   Ed.   1128. 

63.  Intent  a  material  point. — Stuart  v. 
Havden,  169  U.  S.  1,  7,  42  L.  Ed.  639; 
McDonald  v.  Dewey,  202  U.  S.  510,  520. 
.50  L.  Ed.  1128;  Bowden  v.  Johnson,  107 
U.  S.  251.  261,  27  L.  Ed.  386. 

One  who  holds  national  bank  shares — 
the  bank  being  at  the  time  insolvent — 
cannot  escape  the  individual  liability  im- 
posed by  the  statute  by  transferring  his 
stock  with  intent  simply  to  avoid  that  lia- 
bility, knowing  or  Iiaving  reason  to  be- 
lieve, at  the  time  of  the  transfer  on  the 
books  of  the  bank  (Richmond  v.  Irons, 
121  U.  S.  27,  58,  30  L.  Ed.  864)  that  it  is 
insolvent  or  about  to  fail.  Stuart  v. 
Hayden.  169  U.   S.   1,  8,   42   L.   Ed.   639. 

"Cases  are  also  to  be  found  in  the 
books  where  transfers,  made  by  share- 
holders in  anticipation  of  a  bank's  in- 
solvency, to  irresponsible  persons,  have 
been  held  to  be  a  fraud  on  the  statute  (§ 
5139,  Rev.  Stat.,  U.  S),  and  inefficacious 
to  relieve  the  original  holder  from  lia- 
bility. Bowden  v.  Johnson,  107  U.  S.  251. 
27  L.  Ed.  386;  Richmond  v.  Irons,  121  U. 
S.  27,  30  L.  Ed.  864;  Pauly  v.  State  Loan, 
etc.,  Co.,  165  U.  S.  606,  619,  41  L.  Ed. 
844;  Matteson  v.  Dent.  176  U.  S.  521,  44 
L.  Ed.  571."  Robinson  v.  Southern  Nat. 
Bank,   180  U.   S.  295,   306.  45   L.   Ed.  536. 

If  a  registered  owner,  acting  in  bad 
faith,  transfers  his  stock  in  a  failing  bank 
to  an  irresponsible  person,  for  the  pur- 
pose of  escaping  liability,  or  if  his  trans- 
fer is  colorable  only,  the  transaction  is 
void  as  to  creditors.  Citing  Germani.i 
Xat.  Bank  v.  Case.  99  U.  S.  628,  25  L. 
Ed.  448;  Bowden  v.  Johnson,  107  U.  S. 
251,  27  L.  Ed.  386.  It  was  further  said 
to  be  beyond  question  that  the  beneficial 
owner  of  stock  registered   in  the   name  of 
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an  irresponsible  person  may.  under  some 
circumstances,  be  liable  to  creditors  as 
the  real  shareholder.  Pauly  v.  State 
Loan.  etc..  Co..  165  U.  S.  606,  610,  41  L. 
Ed.  844,  reaffirmed  in  Harmon  v.  National 
Park  Bank,  172  U.  S.  644,  43  L.  Ed.  1182; 
Anderson  v.  Philadelphia  Warehouse  Co., 
Ill  U.   S.   479,  483,  28  L.    Ed.   478. 

It  is  a  proper  deduction  from  the  prior 
cases,  and  as  such  held  to  be  the  law,  that 
the  gist  of  the  liability  is  the  fraud  im- 
plied in  selling,  with  notice  of  the  in- 
solvency of  the  bank  and  with  intent  to 
evade  the  double  liability  imposed  upon 
the  stockholder  by  the  National  Banking 
Act.  In  short,  the  question  of  liability 
is  largely  determinable  by  the  presence 
or  absence  of  an  intent  to  evade  liability. 
McDonald  v.  Dewey,  202  U.  S.  510,  526, 
50   L.    Ed.   1128. 

The  contention  that  if  the  transfer  was 
absolute  and  to  persons  who  were  at  the 
time  solvent  and  able  to  respond  to  an 
assessment  upon  the  shares,  the  motive 
with  which  the  transfer  was  made  is  of 
no  consequence  seems  to  find  some  sup- 
port in  the  general  language  used  in  a 
few  cases,  but  it  will  be  found  upon  ex- 
amination that  those  cases  were  dealt 
with  upon  the  basis  that  the  facts  therein 
sliowed  not  only  an  intent  upon  the  part 
of  the  shareholder  to  escape  liability  by 
transferring  his  stock,  but  that  the  trans- 
fer was  either  cc  lorable  or  to  a  person 
who  was  financially  irresponsible  at  the 
time  of  such  transfer.  There  is  no  case 
in  which  this  court  has  held  that  the  in- 
tent with  which  the  shareholder  got  rid 
of  his  stock  was  of  no  consequence;  cer- 
trnnly.  no  case  in  which  the  intent  was 
held  to  be  immaterial,  when  coupled  with 
knowledge  or  reasonable  belief  upon  the 
part  of  the  transferrer  that  the  bank  was 
insolvent  or  in  a  failing  condition.  Stuart 
V.  Hayden.  169  U.  S.  1,  7,  42  L.  Ed.  639. 
And  see  McDonald  v.  Dewey,  202  U.  S. 
510,  526,  528,  50  L.  Ed.  1128.  and  quoting 
this    paragraph    at    p.    523. 

A  stockholder  of  a  national  bank,  who 
was  also  an  officer  thereof,  sold  some  of 
his  stock  through  one  who  acted  merely 
as  agent  but  held  it  for  vendor  in  his  name, 
at  a  time  when  the  bank  was  insolvent 
in  renlity.  as  was  known,  or  should  have 
been  known,  to  the  vendor,  and  the  bank 
suspended  two  years  afterwards,  with  this 
stock  standing  on  the  books  in  the  name 
of  the  irresponsible  agent.  It  was  held, 
in  a  suit  by  the  receiver  of  the  bank  to 
enforce  against  the  transferrer  his  statu- 
tory I'nbility  to  an  assessment,  that  he 
was  liable  for  his  full  assessment  on  such 
shares.  McDonald  v.  Dewey,  202  U.  S. 
510,  50    L.    Ed.    1128. 
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and  circumstances.'^'*  Although  mere  insolvency  of  the  vendee,  while  doubtless 
evidence  of  fraudulent  intent,  is  nol  sufficient  to  avoid  transfer  without  notice 
of  the  bank's  insolvency.'"'"'  And  the  mere  reduction  of  the  reserve  below  the 
standard  does  not  constitute  such  insolvency.*^"  and  the  vendee's  insolvency  too 
must  be  known  to  the  vendor."^  But  even  if  such  is  the  intent,  if  the  transfer 
is  to  a  person  of  proven  financial  responsibility,  it  is  eltectual  to  terminate  lia- 
bility, though  alleging  or  proving  the  negative  is  not  a  part  of  the  receiver's  case, 
and  he  may  proceed  against  the  transferrer  without  regard  thereto.  It  is  purely 
matter  of  defense  and  must  be  proved  affirmatively;''^  at  least  if  vendee  is  re- 


64.  Evidence  of  intent. — The  intern  with 
which  the  act  was  done  maj-  be  proved  by 
the  declarations  of  the  party  concerned. 
or  by  facts  and  circumstances  from  which 
the  existence  of  the  intent  may  be  rea- 
sonably inferred.  Stuart  v.  Hayden,  169 
U.    S.   1,   9,  42  L.   Ed.  639. 

The  sale  and  transfer  of  national  bank- 
stock  upon  the  very  day  when  the  in- 
solvency of  the  bank  occurred,  must  be 
presumed  to  have  been  in  contemplation 
thereof  and  fraudulent  in  law  as  to  cred- 
itors, and  the  stockholder's  liability  is  un- 
affected thereby.  Richmond  v.  Irons,  121 
U.    S.    27.   58.    ?,0    L.    Ed.   864. 

65.  Insolvency  of  bank  and  knowledge 
thereof. — The  fact  that  the  sale  was  made 
to  an  insolvent  buyer  is  doubtless  addi- 
tional evidence  of  the  original  fraudulent 
intent,  but  would  not  be  in  itself  sufficient 
to  constitute  fraud  without  notice  of  the 
insolvency  of  the  bank.  The  stockholder 
is  not  deprived  of  his  right  to  sell  his 
stock  by  the  fact  that  the  sale  is  made  to 
an  insolvent  person,  unless  it  be  made 
with  knowledge  of  the  insolvency  of  the 
bank.  This  was  practicallv  the  ruling  in 
Earle  z:  Carson,  188  U.  S'  42,  47  L.  Ed. 
373,  in  which  it  was  held  that  a  bona  fide 
sale  would  not  be  void,  though  the  vendee 
were  insolvent,  if  the  fact  of  such  in- 
solvency were  at  the  time  unknown  to 
the  seller.  McDonald  tj.  Dewey.  202  U. 
S.    510,    526,    50    L.    Ed.    1128. 

Although  the  e.xercise  of  the  power  to 
transfer  stock  in  a  national  bank  is  con- 
trolled by  the  rules  of  good  faith  appli- 
cable to  other  contracts,  the  qualification 
just  stated  gives  no  support  to  the  propo- 
sition that  where  a  sale  of  stock  in  a  na- 
tional bank  is  made  in  good  faith,  never- 
theless the  consequences  of  the  sale  are 
avoided  if  subsequently  it  developed  that 
the  bank  was  insolvent  at  the  time  of  the 
transfer,  in  the  sense  that  its  assets  were 
then  unequal  to  the  discharge  of  its  lia- 
bilities, when  such  fact  was  unknown  to 
the  seller  of  the  stock  at  the  time  of  the 
sale.  Earle  v.  Carson,  188  U.  S.  42,  49,  47 
L.  Ed.  373.  See  quaere  in  Stuart  v.  Hay- 
den,  169   U.   S.   1,   9,  42  L.    Ed.   639. 

66.  Reduction  of  reserve. — It  is  not 
true  that  by  operation  of  law  when  the 
reserve  of  a  national  bank  falls  below  the 
maximum  provided  in  the  statute,  every 
transfer  of  stock  made  by  a  person  hav- 
ing knowledge  of  the  fact  creates  a  legal 
presumption   of   bad    faith,    and    therefore, 


in  the  event  of  the  future  suspension  of 
the  bank,  avoids  the  transaction.  Earle 
r.   Carson.   188  U.   S.   42,  44,  47   L.   Ed.  373. 

67.  Vendee's  insolvency  unknown  to 
vendor. — Where  the  person  to  whom  th'.> 
stock  was  sold  in  the  case  in  question  was 
in  fact  insolvent,  and  hence  unable  to  re- 
spond to  the  double  liability,  the  sale  was 
not  void,  if  the  fact  of  such  insolvency  of 
the  buyer  was  unknown  to  the  seller. 
Earle  z'.  Carson,  188  U.  S.  42.  54.  47  L- 
Ed.   373. 

68.  Transfer  to  responsible  person.— 
McDonald  v.  Dewey.  202  U.  S.  510,  522, 
526,  50  L.  Ed.  1128,  distinguishing  and 
approving  Pauly  v.  State  Loan,  etc.,  Co., 
165  U.  S.  606, '41  L.  Ed.  844;  Stuart  v. 
Haj'den.  169  U.  S.  1,  42  L.  Ed.  639;  Mat- 
teson  ZJ.  Dent,  176  U.  S.  521,  44  L.  Ed.  571; 
Earle  v.  Carson.  188  U.  S.  42.  47  L.  Ed. 
373. 

Bad  faith  may  be  shown  by  the  fact 
that  the  bank  was  known  to  vendor  to  be 
insolvent;  but  notwithstanding  this  the 
transfer  would  be  valid  if  made  to  a  per- 
son of  known  financial  responsibility, 
since  the  creditors  could  not  suflter  by  the 
substitution  of  one  solvent  stockholdiT 
in  place  of  another.  McDonald  z'.  Dewey, 
202   U.    S.   51G,    522,   50   L.    Ed.    1128. 

The  solvency  of  the  vendee  is  pertinent 
in  showing  that  no  damage  could  have  re- 
sulted to  the  creditors  of  the  bank  by  the 
transfer.  Though  not  a  necessary  part 
of  the  plaintiff's  case,  it  may  be  a  com- 
plete defense,  if  it  be  shown  that  the  sale, 
however  fraudulent,  was  made  to  a  vendee 
who  was  as  able  to  respond  to  the 
double  liability  as  was  the  vendor,  but, 
on  the  proposition  that  the  vendors  are 
not  responsible  because  the  sales  were 
made  to  solvent  vendees,  being  defensive 
in  its  character,  the  burden  of  proof  was 
upon  them.  McDonald  z'.  Dewey,  202  U. 
S.   510,   527.  50   L.   Ed.   1128. 

The  fraud  was  consummated  bj'  the 
sale  of  the  stock  of  a  bank  known  to  be 
insolvent,  with  intent  to  evade  liability, 
and  the  fraud  is  not  less  though  the  trans- 
ferees happened  to  be  solvent,  but  t'l-ir 
solvency  may  be  proved  to  rebut  the  pre- 
sumption that  injury  resulted  to  the  cred- 
itors from  the  transfers.  McDonald  z'. 
Dewey,  202  U.  S.  510,  527,  50  L.  Ed.  112e. 

See,  however,  Stuart  v.  Hayden,  169 
U.  S.  1,  9,  42  L.  Ed.  639,  where  it  was 
said:  "If  the  bank  be  solvent  at  the  ti;ne 
of   the   transfer,  that   is,   able  to   meet   its 
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sponsible  to  an  amount  sufficient  to  prevent  injury  to  creditors.*^^ 

Burden  of  Proof. — The  receiver  is  not  bound,  as  part  of  his  case,  to  estab- 
lish the  fact  that  the  transferee  was  insolvent  and  known  to  the  transferrer  to  be 
so  at  the  time  of  the  transfer,  but  the  burden  of  proving  vendees  solvent  is  upon 
the  vendorsJ^ 


existing  contracts,  debts  and  engage- 
ments, the  motive  with  which  the  trans- 
fer is  made  is,  of  course,  immaterial.  But 
if  the  bank  be  insolvent,  the  receiver  may, 
at  least,  without  suing  the  transferee  and 
litigating  the  question  of  his  liability,  look 
to  those  shareholders  who,  knowing  or 
having  reason  to  know,  at  the  time,  that 
the  bank  was  insolvent,  got  rid  of  their 
stock  in  order  to  escape  the  individual 
hnhili'tv  to  which  the  statute  subjected 
them." 

And  "A  transfer  with  such  intent  and 
under  such  circumstances,  is  a  fraud  upon 
the  creditors  of  the  bank,  and  may  be 
treated  by  the  receiver  as  inoperative  be- 
tween the  transferrer  and  himself  and  the 
former  held  liable  as  a  shareholder  with- 
out reference  to  the  financial  condition  of 
the  transferee."  Stuart  v.  Hayden,  169 
U.   S.    1.   8.   42  L.   Ed.   639. 

And  "The  right  of  creditors  of  a  na- 
tional bank  to  look  to  the  individual  lia- 
bility of  shareholders,  to  the  extent  in- 
dicated by  the  statute,  for  its  contracts, 
debts  and  engagements,  attaches  when 
the  bank  becomes  insolvent,  and  the 
shareholder  cannot,  by  transferring  his 
stock,  require  creditors  to  surrender  this 
security  as  to  him,  and  compel  the  re- 
ceiver and  creditors  to  look  to  the  person 
to  whom  his  stock  has  been  transferred." 
Stuart  V.  Hayden,  169  U.  S.  1,  S,  42  L. 
Ed.  639. 

It  was  there  held  that  where  the  evi- 
dence shows  that  a  stockholder  in  a  na- 
tional bank,  with  knowledge  of  the  in- 
solvency of  the  bank,  or  at  all  events  with 
such  knowledge  of  facts  as  reasonably 
justified  the  belief  that  insolvency  ex- 
isted or  was  impending,  sold  and  trans- 
ferred his  stock  with  the  intent  to  escape 
the  individual  liabilitv  which  the  statute 
imposed  upon  shareholders  of  national 
banks  for  their  contracts,  debts  and  en- 
gagements, and  the  bank  having  been,  in 
fact,  insolvent  at  the  time  of  the  transfer 
of  his  stock — which  fact  is  not  disput'-d— 
he  remained,  notwithstanding  such  trans- 
fer, and  as  between  the  receiver  and  him- 
self, a  shareholder,  subject  to  the  individ- 
ual liability  imposed  by  §  5151.  Stuart  v. 
Hayden.  169  U.  S.  1,  14,  42  L.  Ed.  639. 

It,  commenting  on  Stuart  r.  Hayden,  169 
U.  S.  1,  42  L.  Ed.  639,  Brown,  J.,  speaking 
for  the  majority  of  the  court,  said:  "No 
stress^  was  laid  upon  their  (the  trans- 
ferees'") financial  condition,  but  i'^e  c-ise 
was  disposed  of  as  one  of  bad  faith  *  *  * 
in  transferring  the  shares  at  a  time  when 
lie  knew  the  bank  to  be  insolvent.  There 
IS  certainly  nothing  in  this  case  to  jusvifv 
the  inference  thai:  the  receiver  was  bound 


in  making  out  his  case  to  establish  the' 
fact  that  the  transferee  was  insolvent,  and 
was  known  to  ihe  stockhoM.-r  lo  ho  so 
when  he  transferred  his  stock.''  Mc- 
Donald V.  Dewey.  202  U.  S.  510,  5:.M.  5(1 
L.   Ed.    1128. 

Thus  the  cases  are  reconcilable,  as  is 
apparent  from  the  approval,  in  McDonald 
V.  Dewey,  202  U.  S.  510,  50  L.  Ed.  WIS, 
of  Stuart  z'.  Hayden,  169  U.  S.  1,  42  L. 
Ed.  639.  The  earlier  case  simply  held 
that  the  receiver  could  proceed  against 
the  transferrer  without  regard  to  the  fi- 
nancial responsibility  of  transferee,  so  far 
as  making  out  his  case  is  concerned,  ::nd 
this  is  expressly  approved  in  McDonald 
V.  Dewey.  The  insolvency  of  the  trans- 
feree was  really  not  a  point  in  the  case, 
being  merely  alleged  by  defendant,  and 
the  question  whether  it  v  onld  have  'jeeii 
a  defense  if  proved  was  not  touched.  Tiie 
claim  that  the  receiver  had  to  negative 
the  solvency  of  transferee,  on  the  ground 
that  the  motive  would  then  be  immaterial, 
was  refuted,  and  this  was  approved  by  the' 
later  case.  In  McDonald  v.  Dewey,  not 
only  was  the  claim  made  that  the  trans- 
feree was  solvent,  but  evidence  thereof 
was  introduced.  The  court  held,  foUoxv- 
ing  Stuart  z'.  Hayden,  that  the  receiver 
did  not  have  to  establish  insolvency  of 
transferee  in  order  to  make  out  his  case, 
but  held,  as  well,  that  such  insolvenoy 
^yould  be  a  defense  to  defendant  if  estab- 
lished by  him  (in  which  case,  pres'jm.ibiv, 
the  receiver  would  be  turned  over  to  an- 
other suit  against  the  transferee  for  his 
remedy).  McDonald  7;.  Dewey,  202  U 
S.   510,  523.   524,  526,   527,  50   L.   Ed.  1128. 

69.  Degree  of  responsibility. — As  to 
whether  the  transferees  were  financially 
responsible  to  the  amount  of  the  assess- 
ment, it  is  not  necessary  to  show  that 
they  were  persons  of  responsibility  equal 
to  that  of  the  original  stockholder,  it  is 
siifificient  that  they  were  responsible  to 
the  amount  called  for  by  the  necessities 
of  the  case — in  other  words,  in  an  amount 
sufficient  to  indicate  that  the  creditors  of 
the  bank  were  not  damnified  by  the 
change  of  ownership.  :McDonald  v 
Dewey.  202  U.  S.  510,  528,  50  L.   Ed.   1128. 

This  burden  of  proof  is  not  sustained 
where  there  is  no  satisfactory  evidence 
that  a  decree  against  any  one  of  the 
vendees  for  the  amount  of  his  assessment 
could  have  been  collected  by  ordinary 
process  of  law.  McDonald  7'.  Dewcv,  202 
U.    S.    510.    528.    .50    L.    Ed.    1128. 

70.  Burden  of  proof  on  transferrer. — 
McDonald  v.  Dewey,  202  U.  S  510.  525, 
527,   50    L.    Ed.    1128. 


148 


BANKS  AND  BANKING. 


(c)  Transferee's  Liability. — The  mere  transfer  of  the  stocks  on  the  books  of 
the  bank,  to  the  name  of  the  transferee,  does  not  impose  upon  him  the  individual 
Habihty  attached  by  law  to  the  position  of  shareholder  in  a  national  banking  as- 
sociation. If  the  transfers  were,  in  fact,  without  his  knowledge  and  consent,  and 
he  was  not  informed  of  what  was  so  done — nothing  more  appearing — he  would 
not  be  held  to  have  assumed  or  incurred  liability  for  the  debts,  contracts  and  en- 
gagements of  the  bank.  But  if,  after  the  transfers,  he  jomed  in  the  application 
to  convert  the  savings  bank  into  a  national  bank,  or  in  any  other  mode  approved, 
ratified  or  acquiesced  in  such  transfers,  or  accepted  any  of  the  benefits  arising 
from  the  ownership  of  the  stock  thus  put  in  his  name  on  the  books  of  the  bank, 
he  was  liable  to  be  treated  as  a  shareholder,  with  such  responsibility  as  the  law- 
imposes  upon  the  shareholder  of  national  banks."  ^ 

(d)  Invalid  as  to  Existing  Creditors  Only. — But  it  is  only  creditors  existing  at 
the  time  of  such  fraudulent  transfer  that  are  injured  thereby,  and  only  as  to  such 
is  the  transfer  invalid. "- 


71.  Keyser  v.  Hitz,  133  U.  S.  138.  149. 
33  L.  Ed.  531.  See  ante,  "National 
Banks,"   V,    E,   2,   b.    (l),    (b). 

The  purchaser  of  national  bank  stock, 
as  such  shareholder,  becomes  subject  to 
the  individual  liability  prescribed  by  the 
statute.  This  liability  attaches  to  him 
until,  without  fraud  as  against  the  cred- 
itors of  the  bank,  for  whose  protection 
the  liability  was  imposed,  he  relieves  him- 
self from  it.  He  can  do  so  by  a  bona  fide 
transfer  of  the  stock.  Bowden  z'.  John- 
son,   107    U.    S.   2.51.   261.    27    L.    Ed.    386. 

72.  As  to  existing  and  not  subsequent 
creditors. — "There  are,  undoubtedly,  cases 
in  which  we  have  used  the  general  ex- 
pression that  in  the  event  of  a  fraudulent 
transfer  of  stock  the  stockholder  remains 
liable  to  the  creditors  of  the  bank,  but  in 
none  of  them  were  we  called  upon  to  dis- 
criminate between  existing  and  subse- 
quent creditors,  since  as  a  rule  the  in- 
solvency of  the  bank  followed  soon  after 
the  transfer,  and  the  distinction  was  not 
called  to  our  attention  by  counsel."  Mc- 
Donald V.  Dewey,  202  U.  S.  510,  530,  50 
L.    Ed.   1128. 

"The  National  Banking  Act  requires 
(Rev.  Stat.,  §  5210)  a  list  of  the  names 
and  residences  of  all  the  shareholders, 
and  the  number  of  shares  held  by  each  to 
be  kept  in  the  banking  house,  subject  to 
the  inspection  of  all  the  shareholders  and 
creditors  of  the  association;  and  (§  5139), 
that  every  person  becoming  a  shareholder 
by  a  transfer  of  shares  to  himself  shall 
succeed  to  all  the  rights  and  liabilities  of 
the  prior  holder  of  such  shares,  and  no 
change  shall  be  made  in  the  articles  of 
association  by  which  the  rights,  remedies 
or  securities  of  the  existing  creditors  of 
the  association  shall  be  impaired.  The 
object  of  this  legislation  is  evidently  to 
apprise  persons  dealing  with  the  bank  of 
the  names  of  the  shareholders,  upon  whom 
the  double  liability  shall  be  imposed  in 
case  of  the  insolvency  of  the  bank.  In 
the  event  of  such  insolvency  it  is  only 
existing  creditors  who  can  claim  to  have 
been  damnified  by  a  fraudulent  transfer 
of  shares.  As  to  them  such  transfer  is 
voidable.      Subsequent    creditors    are     ap- 


prised b}'  the  published  list  of  the  names 
of  the  shareholders,  to  whom  transfers 
have  been  made,  and  of  the  persons  to 
whom  they  may  have  recourse  for  the 
double  liability."  McDonald  v.  Dewey, 
202    U.    S.    510,    529,   50    L.    Ed.    1128. 

Where  an  agent  to  whom  stock  had 
been  colorably  transferred,  had  sold  and 
transferred  before  the  suspension,  to  per- 
sons of  doubtful  financial  responsibility, 
a  part  of  the  stock  transferred  to  him,  it 
was  held  that  the  original  vendor  was 
liable  to  assessment  to  such  amount  as 
was  necessary  to  satisfy  the  creditors  ex- 
isting at  the  time  of  the  transfer,  but  not 
subsequent       creditors.  McDonald       v. 

Dewey,  202  U.   S.  510,  50  L.   Ed.   1128. 

Where  the  charter  of  a  state  bank  pro- 
vided "that  said  corporation  shall  be  re- 
sponsible to  its  creditors  to  the  extent  of 
its  property  and  assets,  and  the  stockhold- 
ers, in  addition  thereto,  shall  be  individ- 
ually liable  equally,  ratably,  and  not  one 
for  another,  as  sureties  to  the  creditors 
of  such  corporation,  for  all  contracts  and 
debts  of  said  corporation,  to  the  extent  of 
the  amount  of  their  stock  therein,  at  the 
par  value  thereof,  respectively,  at  the  time 
the  debt  was  created  in  addition  to  the 
amount  invested  in  such  shares,"  a  na- 
tional bank,  a  pledgee  of  its  stock,  even 
if  this  national  bank  could  have  been  re- 
garded as  the  owner  of  these  shares  from 
August  25  to  October  20,  1890,  notwith- 
standing the  actual  facts  and  the  limita- 
tions on  its  powers,  was  not  such  stock- 
holder, in  fact,  or  in  appearance,  at  the 
time  complainants'  debts  were  created.  It 
acquired  the  stock  as  pledgee,  August  2.'), 
1890,  and  the  note  to  which  it  was  collat- 
eral having  been  paid,  retransferred  it  Oc- 
tober 20,  1890,  the  retransfer  being  regu 
larly  entered  on  the  books  of  the  bank.  Tt 
was  after  this  that  the  transactions  com- 
menced from  which  the  indebtedness  to 
complainants  arose,  aixl  no  element  of  es- 
toppel was  involved.  Brunswick  Terminal 
Co.  V.  National  Bank,  192  U.  S.  386,  390. 
48  L.   Ed.  491 

Publication  of  notice  under  state  statute. 
— "As  by  tlic  cliarter  of  the  state  bank  a 
stockholder   was    onlj'   liable    as    surety   to 
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(e)  Recourse  on  Vendee  for  Failure  to  Transfer. — \\'here  a  vendor  of  shares 
in  a  national  bank,  who  has  been  forced  to  respond  to  the  individual  liability  at- 
taching to  the  apparent  ownership  thereof  upon  the  bank's  insolvency,  brings  ac- 
tion against  his  vendee  for  his  failure  to  insert  his  own  name,  or  that  of  some 
other  responsible  person,  in  the  blank  which  had  been  left  by  them  in  the  transfer 
vendor  signed  on  the  books  of  the  bank  for  the  stock  he  had  bought,  his  obliga- 
tion to  vendor,  if  any  there  is,  grows  out  of  his  contract  with  him  as  a  purchaser, 
and  not  out  of  the  banking  law.  That  presents  no  federal  question.  There  is 
nothing  in  that  law  which  makes  it  his  duty  to  save  his  assignors  from  harm  by 
reason  of  their  former  ownership,  or  which  required  him  to  register  his  owner- 
ship for  their  protection."^ 

(6)  Release  or  Discharge  of  Liability. — The  fact  that  a  national  bank  share- 
holder was  induced  to  become  such  by  fraud  will  not  discharge  him  from  liability 
on  such  stock  to  creditors  whose  rights  accrued  while  he  occupied  such  posilion.'^-* 


creditors  to  the  extent  of  his  stock  in  the 
bank  at  the  time  the  debt  was  created,  and 
as  the  defendant  at  the  time  the  debts  of 
the  plaintiffs  were  created  had  no  stock 
in  the  bank,  and  was  therefore  under  no 
liability,  it  does  not  appear  that  §  1496  of 
the  Georgia  Code  (requiring  notice  of 
transfer  to  be  given  to  escape  liability) 
could  have  any  application  to  this  defend- 
ant. This  section  is  applicable  to  a  stock- 
holder who,  being  individually  liable  to  a 
creditor  or  creditors,  shall  then  transfer 
his  stock.  The  stockholders  in  the  state 
bank  were  only  liable  for  debts  created 
while  they  held  their  stock,  and,  as  applied 
to  them,  this  section  means  that  a  stock- 
holder who  has  become  individually  liable 
to  a  creditor  by  holding  stock  at  the  time 
the  creditor's  debts  were  created  shall  be 
exempt  from  such  liability,  provided  he 
publishes  a  notice  that  he  has  transferred 
his  stock,  unless  within  six  months  after 
the  transfer  the  creditor  gives  him  notice 
that  he  intends  to  hold  him  liable.  This 
would  seem  to  be  the  plain  meaning  and 
intention  of  the  statute."  Brunswick  Ter- 
minal Co.  V.  National  Bank,  192  U.  S.  386, 
391,  392,  -18  L.   Ed.  491. 

"The  charter  of  the  Brunswick  Bank- 
was  granted  in  1889,  at  which  time  §1496 
had  been  in  force  for  manj'  years,  and  its 
application  could  only  extend  to  the  lia- 
bility imposed  by  the  charter,  namely,  lia- 
bility for  indebtedness  created  while  the 
relation  of  stockholder  existed.  The 
words  'at  the  time  the  debt  was  created,' 
must  be  held  to  have  been  providently  in- 
serted as  words  of  limitation,  and  cannot 
be  rejected,  nor  rendered  inefiicacious  by 
the  prior  law,  which  only  applied  to  the 
actual  situation,  and  did  not  control  it  nor 
purport  to  do  so.  The  question  is  not 
whether  all  stockholders  remained  such  if 
notice  were  not  published,  but  whether 
the  liability  as  stockholders,  as  to  subse- 
quent transactions,  continued  in  spite  of 
the  termination  of  that  relation,  and  that 
question  is  answered  by  the  explicit  terms 
of  the  ninth  section  of  the  charter." 
Brunswick  Terminal  Co.  v.  National  Bank 
102  U.   S.   386,   396.  397,   48    L.    Ed.    491. 

Transfer    of    pledged    stock.— See    ante, 


"Liability    of    Pledgee    of    Stock,"    V,    E, 
2,    (4). 

73.  Recourse  on  vendee. — Le  Sassier  v. 
Kennedy.  123  U.  S.  521,  .524,  31  L.  Ed.  262. 

74.  Fraud  practised  to  obtain  subscrip- 
tion.— Scott  c'.  Deweese,  181  U.  S.  202.  213, 
4.5  L.  Ed.  822.  reafifirmed  in  Shaw  v.  Na- 
tional, etc.,  Bank.  199  U.  S.  603,  50  L.  Ed. 
328;  Lantry  v.  Wallace,  182  U.  S.  536,  547, 
45  L.  Ed.  1218;  Hood  v.  Wallace,  182  U. 
S.  555,  45   L.   Ed.   1227. 

"If  the  subscriber  became  a  shareholder 
in  consequence  of  frauds  practised  upon 
him  by  others,  whether  they  be  otificers  of 
the  bank  or  officers  of  the  government,  he 
must  look  to  them  for  such  redress  as  the 
law  authorizes,  and  is  estopped,  as  against 
creditors,  to  deny  that  he  is  a  shareholder, 
within  the  meaning  of  §  5151,  if  at  the 
time  the  rights  of  creditors  accrued  he 
occupied  and  was  accorded  the  rights  ap- 
pertaining to  that  position."  Scott  v. 
Deweese.  181  U.  S.  202.  213,  45  L.  Ed.  822, 
reaffirmed  in  Shaw  v.  National,  etc.,  Bank, 
199   U.  S.   603.  50  L.   Ed.  328. 

"Assuming  that  the  defendant  became 
a  shareholder  in  consequence  of  the  fraud- 
ulent representations  of  the  bank's  offi- 
cers, as  set  forth  in  the  answer  and  cross 
petition  or  counterclaim,  two  principal 
questions  are  presented  for  determination: 
Whether  such  representations,  relied  upon 
by  the  defendant,  constituted  a  defense  in 
the  present  action  brought  bj'  the  receiver 
only  for  the  purpose  of  enforcing  the  in- 
dividual liability  imposed  by  §  5151  of  the 
Revised  Statutes  upon  the  shareholders  of 
national  banking  associations."  Held. 
that  thev  did  not.  Lantry  v.  Wallace.  182 
U.  S.  536.  547,  45  L.  Ed.  1218;  Hood  v. 
Wallace.  182  U.  S.  555.  45   L.   Ed.  1227. 

Qu.'cre.  whether  the  defendant  could 
have  been  discharged  from  liabilitv  as  a 
shareholder  if  the  facts  stated  in  h's  an- 
'^wer  by  way  of  defense  had  been  estab- 
lished in  a  separate  suit  in  equitj'. 
Whether  a  decree  based  upon  the  facts 
set  forth  in  the  answer,  even  if  established 
in  a  suit  in  equity  brought  against  the 
bank  and  the  receiver  aftpr  the  apooint- 
ment  of  a  receiver,  would  be  consistent 
with   sound    principle    or   with   the    statute 
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Nor  is  the  illegal  purchase  by  the  bank  of  the  shares  afterwards  sold  to  the  de- 
fendant any  defense  to  his  liability  thereon."^  Nor  could  the  bank,  after  its  sus- 
pension and  the  appointment  of  a  receiver,  have  assumed  to  discharge  the  de- 
fendant from  any  liability  attaching  to  him  as  a  shareholder.  Upon  the  failure 
of  the  bank  the  rights  of  creditors  attached  and  could  not  be  affected  by  anything 
that  the  bank  or  its  officers  might,  after  such  failure,  have  done  or  omitted  to  do,'*' 
and  same  is  true  of  the  receiver."" 

Assertion  of  Right  to  Discharge  or  Release. — The  defendant,  because  of 
alleged  frauds  of  the  bank  whereby  he  was  induced  to  become  a  purchaser  of  its 
stock,  cannot  have  a  judgment  against  the  receiver  on  the  counterclaim  in  this 
action  for  the  money  paid  by  him  for  stock,  to  be  satisfied  out  of  the  bank's  as- 
sets and  funds  in  his  control  and  possession.' ^ 


regulating  the  affairs  of  national  banks 
and  securing  the  rights  of  creditors,  is  a 
question  not  decided  here.  Lantry  v. 
Wallace,  182  U.  S.  536,  550,  45  L.  Ed.  1218; 
Hood  V.  Wallace,  182  U.  S.  555,  45  L.  Ed. 
1227. 

75.  Illegal  purchase  by  bank. — Although 
it  is  true  that  the  statute  declares  that  no 
national  bank  shall  be  the  purchaser  or 
holder  of  any  of  its  own  shares  of  capital 
stock  (Rev.  Stat.,  §  5201),  violation  of 
this  provision  by  the  bank  will  not  re- 
lieve from  liability  one  who  holds  a  cer- 
tificate of  its  stock  and  enjoys  the  right 
of  a  shareholder,  though  it  be  the  same 
stock  so  illegally  purchased  by  the  bank. 
Lantry  v.  Wallace,  182  U.  S.  536.  551,  45 
L.  Ed.  1218;  Hood  v.  Wallace,  182  U.  S. 
555.  45  L.  Ed.  1227. 

••ft  cannot  be  held  that  the  purchase  by 
the  bank  of  its  own  shares  of  stock  was 
void.  It  was  of  course  a  matter  of  which 
the  government  by  its  officers  could  take 
cognizance;  and  it  may  be  that  it  was  a 
matter  of  which  stockholders,  having  an 
interest  in  the  proper  administration  of 
the  affairs  of  the  bank,  could  complain  in 
a  proceeding  instituted  by  them  to  restrain 
the  bank  from  violating  the  statute.  But, 
when  the  violation  of  the  statute  has  oc- 
curred, it  is  not  a  matter  of  which  a  share- 
holder can  complain  in  order  that  he  may 
be  relieved  from  the  liability  attaching  to 
him  as  a  shareholder  and  which  the  re- 
ceiver seeks  to  enforce  under  the  orders 
of  the  comptroller."  Lantry  v.  Wallace, 
182  U.  S.  536,  552,  45  L.  Ed.  1218;  Hood  z: 
Wallace,  182  U.  S.   555.  45   L.   Ed.  1227. 

Illegality  in  increase  of  stock. — See 
ante,  "Increase  and  Reduction  of  Capital 
Stock   (National  Bank),"  V,  D. 

76.  Bank  powerless  to  discharge  after 
suspension. — Lantry  r.  Wallace.  182  U.  S. 
536,  547.  45  L.  Ed.  1218;  Hood  v.  Wallace, 
182   U.   S.  .-.55.  45  L.   Ed.   1227. 

77.  Receiver's  power. — Although  "the 
defendant  alleges  that  he  tendered  to  the 
receiver  the  certificate  of  stock  received 
by  him  for  cancellation,  notifying  and  in- 
forming the  latter  that,  because  of  the 
fraud  and  deceit  practised  upon  him  by 
which  he  was  induced  to  purchase  or  at- 
tempt to  purchase  the  stock  represented 
by  the  certificate,  he  disaffirmed  the  con- 
tract  of   purchase    or   pretended  purchase 


of  the  stock,  and  demanded  that  the  re- 
ceiver receive  the  certificate  and  cancel  it 
and  repay  the  sum  of  twenty  thousand 
dollars  paid  by  him,  or  such  proportionate 
part  thereof  as  he  would  be  entitled  to  re- 
ceive as  a  creditor  of  the  bank  for  that 
amount,  which  tender  and  demand  the  re- 
ceiver refused  to  accept  or  accede  to,  such 
tender  was  an  idle  ceremony  and  added 
nothing  to  the  rights  of  the  defendant;  for 
the  receiver  had  no  power  to  accept  or  can- 
cel the  certificate  or  to  relieve  the  defend- 
ant from  the  responsibility  attaching  to 
him  as  one  appearing  upon  the  books  of  the 
bank  as  a  shareholder  and  to  whom  had 
been  accorded  by  the  bank  the  privileges 
of  a  shareholder.  His  duty  was  to  take 
charge  of  the  assets  of  the  bank  and  to 
enforce  such  assessment  upon  sharehold- 
ers as  was  made  by  the  comptroller  in 
virtue  of  the  statute."  Lantry  v.  Wallace, 
182,  U.  S.  536,  548,  549,  45  L.  Ed.  1218; 
Hood  z\  Wallace,  182  U.  S.  555,  45  L. 
Ed.    1227. 

Novation  of  creditor's  claim  after  sus- 
pension.— See  post,  "Enforcement  of  Lia- 
bility." V.  E.  2.  b,   (7). 

78.  By  counterclcim  in  action  by  re- 
ceiver.— Lantry  v.  Wallace,  182  U.  S.  536. 
548,  45  L.  Ed.  1218;  Hood  v.  Wallace,  182 
U.   S.   555.   45   L.    Ed.   1227. 

The  only  way  in  which  the  defendant 
could  have  effectively  raised  the  question 
of  his  liability  as  a  shareholder,  arising 
from  frauds  committed  by  the  bank  or 
its  officers  before  its  suspension  whereby 
he  was  induced  to  become  a  shareholder, 
was  by  a  suit  in  equity  against  the  bank 
and  the  receiver.  Instead  of  pursuing  that 
course,  he  sought  by  interposing  an  equi- 
table defense  to  defeat  this  action  at  law 
brought  by  the  receiver  under  the  statute. 
That  cannot  be  done,  because  under  the 
constitution  of  the  United  States  the  dis- 
tinction between  law  and  equity  is  recog- 
nized, so  that  in  actions  at  law  in  a  circuit 
court  of  the  United  States  equitable  de- 
fenses are  not  permitted.  So,  also  "if  the 
defendant,"  the  supreme  court  has  said, 
"have  equitable  grounds  for  relief  against 
the  plaintiff,  he  must  seek  to  enforce  them 
by  a  separate  suit  in  equity."  Lantry  v. 
Wallace,  182  U.  S.  536,  549.  550,  45  L.  Ed. 
1218.  citins:  Northern  Pac.  R.  Co.  v.  Paine, 
119  U.  S.  561,  563,  30  L-  Ed.  513.     See.  also. 
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(7)  Enforcement  of  Liability — (a)  For  Whose  Benefit  Enforced  and  Clai)ns 
Provable. — No  person  is  entitled  to  recover  as  a  creditor  who  does  not  come  for- 
ward to  present  his  claim  J '^  Nor  are  creditors  who  made  settlements  after  the 
bank  was  put  into  liquidation  and  received  from  the  president  in  that  settlement 
paper  of  the  bank,  or,  as  in  some  cases,  the  individual  notes  of  the  president  him- 
self, endorsed  or  guaranteed  in  the  name  of  the  bank,  to  be  considered  as  cred- 
itors of  the  bank  entitled  to  subject  the  stockholders  to  individual  liabilitv.  The 
individual  liability  of  the  stockholders,  as  imposed  by  and  expressed  in  the  stat- 
ute, is  indeed  for  all  the  contracts,  debts,  and  engagements  of  such  association, 
but  that  must  be  restricted  in  its  meaning  to  such  contracts,  debts,  and  engage- 
ments as  have  been  duly  contracted  in  the  ordinary  course  of  its  business.  That 
business  ceased  when  the  bank  went  into  liquidation.'^'^ 


Bennett  z'.  Butterworth,  11  How.  669.  13 
L.  Ed.  8,59;  Thompson  v.  Railroad  Com- 
panies, 6  Wall.  134.  18  L.  Ed.  765;  Scott  v. 
Ncely,  140  U.  S.  106.  35  L.  Ed.  358;  Scott 
V.  Armstrong,  146  U.  S.  499,  512,  36  L.  Ed. 
1059;  Hood  v.  Wallace,  183  U.  S.  555,  45 
L.  Ed.  1227. 

In  any  view  of  the  case,  the  cross  peti- 
tion or  counterclaim  cannot  be  sustained. 
The  receiver  sued  in  this  case  for  the  ben- 
efit of  creditors  who,  it  must  be  assumed 
upon  this  record,  knew  nothing  of  the  cir- 
cumstances under  which  the  defendant  be- 
came a  shareholder.  They  trusted  the 
bank  and  those  who  appeared  on  the  list 
of  shareholders  required  to  be  kept  by  § 
5210  of  the  Revised  Statutes,  which  list, 
that  section  declares,  "shall  be  subject  to 
the  inspection  of  all  the  shareholders  and 
creditors  of  the  association."  Lantry  x'. 
Wallace,  182  U.  S.  536,  554,  45  L.  Ed.  1218; 
Hood  V.  Wallace.  182  U.  S.  555,  45  L.  Ed. 
1227. 

There  is  no  ground  whatever  upon 
which  the  defendant  can  have  a  judgment 
upon  his  cross  petition  or  counterclaim 
against  the  receiver.  That  officer  had 
nothing  to  do  with  the  fraudulent  trans- 
actions of  the  bank  prior  to  its  suspension. 
His  duty  was  to  take  charge  of  its  assets, 
and  have  them  administered  according  to 
the  rights  of  parties  existing  at  the  time 
of  such  suspension.  Whether,  if  the  de- 
fendant claimed  a  judgment  against  the 
bank  or  its  officers  for  the  alleged  fraud 
or  deceit  of  the  latter  officers,  he  could 
participate  in  the  distribution  of  the  pro- 
ceeds of  the  stock  assessment  until  all 
the  contract  obligations  of  the  bank  had 
been  met,  was  not  decided  by  the  circuit 
court  of  appeals.  That  question  was 
wisely  reserved  for  decision  when  it 
should  arise  and  become  necessary  to  be 
decided.  Lantry  z'.  Wallace.  182  U'.  S.  536. 
554,  45  L.  Ed.  1218;  Hood  v.  Wallace,  182 
U.   S.    555,   45   L.    Ed.   1227. 

"The  present  action  is  beyond  question 
one  at  law.  Its  object  is  to  enforce  a  lia- 
bility created  by  statute  for  the  benefit  of 
creditors  who  have  demands  against  the 
bank  of  which  the  plaintiff  is  receiver.  The 
defendant  stood  upon  the  books  of  the 
bank  as  a  shareholder  at  the  time  it  was 
placed  in  the  hands  of  the  receiver  and  he 


was  accorded  the  privileges  appertaining 
to  that  position.  He  claims  exemptini 
from  the  rcsi)onsibility  attaching  to  him, 
under  the  statute,  as  a  shareholder  upon 
the  ground  that  in  consequence  of  the 
frauds  practiced  upon  him  he  was  entitled 
to  disaffirm,  and  that  he  had  upon  due  no- 
tice to  the  receiver  disaffirmed,  the  con- 
tract under  which  he  purchased  the  stock 
in  question.  He  seeks  to  have  the  certifi- 
cate received  by  him  treated  as  cancelled. 
Clearly  such  a  defense  is  of  an  equitable 
nature,  and  could  not  be  recognized  and 
sustained  except  in  some  proceeding  to 
which  the  bank,  at  least,  was  a  party.  If 
the  defendant  was  entitled,  under  the' facts 
stated,  to  a  rescission  of  his  contract  of 
purchase,  and  to  a  cancellation  of  his 
stock  certificate,  and  consequentfy  to  bo 
relieved  from  all  responsibility  as  a  share- 
holder of  the  bank,  he  could  obtain  such 
a  relief  only  by  a  suit  in  equity  to  which 
the  bank  and  the  receiver  were  parties." 
Lantry  v.  Wallace,  182  U.  S.  536.  548,  45 
L.  Ed.  1218;  Hood  c'.  Wallace,  1 82  U  S 
555,  45  L.   Ed.  1227. 

79.  Only  creditors   presenting  claims. 

Richmond  v.  Irons.  121  U.  S.  27.  66    30  L 
Ed.   864. 

80.  Creditors  settling  with  bank  after 
suspension. — RicluiKind  :■.  Irons,  121  U 
S.  27.   60,  30   L.   Ed.   864. 

Where  the  bank  was  in  liquidation,  and 
the  officers  were  not  authorized  to  enter 
into  new  contracts,  the  presumption  is,  in 
every  case  where  the  creditor  accepted 
paner  in_  settlement  of  his  claim,  that  it 
was  received  in  payment  and  operated  as 
a  satisfaction.  If  there  was  any  other 
agreement  by  which  that  paper  was  re- 
ceived merely  as  collateral  to  the  original 
debt  and  received  as  security  and  not  in 
nnvment,  it  must  be  affirmatively  shown. 
Richmond  v.  Irons,  121  U.  S.  27,  63,  30  L- 
Ed.   864. 

Such  settlements  cannot  be  set  aside, 
and  the  creditors,  restored  to  the  situa- 
tion in  which  they  were  at  the  time  of 
the  suspension  of  the  bank.  The  circum- 
stances of  the  situation  have  greatly 
changed  by  the  lapse  of  time.  The  cred- 
itors who  entered  into  these  settlements 
have  no  ground  of  complaint  against  the 
bank   as   a    corporation    or   as    against    its 
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Interest  on  Debts. — As  the  liability  of  the  shareholder  is  for  the  contracts, 
debts,  and  engagements  of  the  bank,  the  creditor  has  against  the  shareholder  the 
same  right  to  recover  interest  which,  according  to  the  nature  of  the  contract  or 
debt,  would  exist  as  against  the  bank  itself;  of  course,  not  in  excess  of  the  maxi- 
mum liability  as  hxed  by  the  statute.^ ^ 

Guaranty  on  Which  Principal  Has  Been  Released. — \\  here  the  principal 
obligor  upon  paper  guaranteed  by  a  national  bank  has  been  released  from  liabil- 
ity thereon,  the  bank  being  thus  released,  it  is  not  a  claim  against  the  stockholders, 
and  cannot  be  made  so  by  an  ultra  vires  agreement  of  the  officers.*^ 

Expenses  of  Receivership. — The  stockholders  cannot  be  required  to  contrib- 
ute, as  a  debt  due  from  the  bank  or  themselves,  to  a  fund  for  the  payment  of  the 
expenses  of  the  receivership,  where  the  receiver  appointed  under  the  original  bill, 
before  any  claim  was  set  up  on  behalf  of  the  complainant  and  the  other  creditors 
against  the  stockholders  upon  their  individual  liability,  to  collect  the  proper 
assets  of  the  bank  and  reduce  them  to  money,  so  that  they  might  be  applied  to 
the  payment  of  its  creditors.     Such  expenses  must  be  paid  by  the  creditors  at 


stockholders:  they  were  not  misled  to 
their  hurt  by  any  fraudulent  misrepre- 
sentations or  concealments  of  an}'  matters 
of  fact.  Whatever  mistake  was  made  was 
their  own.  and  it  was  a  mistake  consist- 
ing merely  in  a  misapprehension  of  their 
legal  rights.  Richmond  v.  Irons,  121  U. 
S.  27,  61,  30  L.  Ed.  864. 

81.  Interest  on  claims  of  creditors. — "In 
the  case  of  book  accounts  in  favor  of 
depositors,  which  was  the  nature  of  the 
claims  in  this  case,  interest  would  begin 
to  accrue  as  against  the  bank  from  the 
date  of  its  suspension.  The  act  of  going 
into  liquidation  dispenses  with  the  neces- 
sity of  any  demand  on  the  part  of  the 
creditors,  and  it  follows  that  interest 
should  be  computed  upon  the  amounts 
then  due  as  against  the  shareholders  to 
the  time  of  payment."  Richmond  v. 
Irons,  121  U.  S.  27,  64,  30  L.  Ed.  864. 

82.  A  guaranty  of  payment  was  made 
by  a  national  bank  of  notes  given  P. 
dated  August,  1873,  and  due  in  one  year 
from  date,  which  were  discounted  for  the 
bank,  soon  after  their  date,  bj'  the  state 
bank  of  B.  These  notes  were  secured  b^' 
a  trust  deed  upon  land  in  the  vicinity  of 
the  city  of  Chicago.  The  national  bank 
suspended  payment  and  went  into  volun- 
tary liquidation  on  or  about  the  23d  of  Sep- 
tember, 1873,  and,  when  these  notes  ma- 
tured, about  a  year  afterwards,  dealings 
were  had  between  the  state  bank  and  H., 
then  acting  as  president  of  the  national 
bank,  in  liquidation,  and  assuming  to  act 
also  for  his  bank,  by  which  the  title  to 
the  real  estate  held  as  security  for  the 
payment  of  these  notes  was  transferred 
to  H.,  and  H.  thereupon  gave  his  notes  for 
the  amount  due  on  the  other  notes,  and 
also  for  a  large  amount  of  other  indebted- 
ness held  by  the  state  bank,  on  which  the 
national  bank  or  H.,  or  both,  were  liable, 
and,  as  is  found  by  the  master.  P.,  in  con- 
sideration of  a  quitclaim  deed  from  him- 
self and  wife  to  H.,  of  the  land  covered 
by  the  trust  deed  securing  his  notes,  was 
released  from  further  liability  on  these 
notes.     This  rexcase  of  P.  from  the  notes 


which  the  national  bank  had  guaranteed, 
operated  to  release  the  guarantor,  and 
hence  there  was  no  valid  claim  against  the 
stockholders  on  their  individual  liability 
on  account  thereof.  Schrader  v.  Manu- 
facturers' Xat.  Bank,  133  U.  S.  67,  71,  33 
L.   Ed.   564. 

Although  the  state  bank  brought  suit  on 
this  guarant}'  now  in  question  and  obtained 
judgment  thereon,  such  judgment  is  'not 
conclusive  against  the  defendants  in  this 
case,  who  are  stockholders  in  the  Manu- 
facturers' National  Bank,  against  whom 
an  assessment  is  asked.  Aside  from  the 
authorities  cited,  which  show  that  the 
stockholders  of  the  national  bank  are  not 
concluded  by  this  judgment,  which  was 
rendered  after  the  bank  went  into  liqui- 
dation, the  fact  shown  in  this  record,  that 
the  dealings  between  the  state  bank  and 
H.  and  P.,  by  which  P.  was  released,  were 
unknown  to  the  defendant  stockholders 
at  the  time  this  judgment  was  rendered, 
should  allow  these  stockholders  to  go  be- 
hind the  record  of  that  judgment,  and 
raise  the  question  before  the  court,  in  this 
suit,  whether  the  guaranty  was  released 
by  the  release  of  P.,  the  principal  debtor, 
whose  notes  were  guaranteed.  Schrader 
V.  Manufacturers'  Xat.  Bank,  133  U.  S.  67, 
72,   33    L.    Ed.    564. 

It  was  proper  for  the  circuit  court,  after 
the  decision  in  Richmond  f.  Irons,  121  U. 
S.  27,  30  L.  Ed.  864,  to  permit  the  claim 
of  the  state  bank  to  be  re-examined,  to 
ascertain  whether  it  was  a  valid  claim 
against  the  stockholders  of  the  national 
bank.  Schrader  z:  Manufacturers'  Nat. 
Bank,  133   U.   S.  67,  76,  33  L.   Ed.  564. 

The  agreement  of  H.,  made  after  the 
bank  went  into  liquidation,  to  continue  its 
guaranty  upon  the  notes,  a  liability  under 
which  the  state  bank  is  now  attempting 
to  enforce  against  the  stockholders,  is  not 
binding  upon  them,  in  view  of  what  was 
said  by  this  court  in  the  case  of  Rich- 
mond V.  Irons.  121  U.  S.  27,  30  L.  Ed.  864. 
Schrader  v.  Manufacturers'  Nat.  Bank,  13;; 
U.  S.  67,  77,  33  L.  Ed.  564. 
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whose  instance  he  was  appointed.  But  on  involuntary  liquidation  under  comp- 
troller's supervision,  the  rule  is  different  and  such  costs  and  expenses  muse  ue 
paid  out  of  fund.^-'^ 

Loans  Incurred  as  Step  to  Voluntary  Liquidation. — Notes  given  by  the 
proper  authorities  of  a  national  bank,  for  money  borrowed  to  meet  pressing  de- 
mands, shortly  before  the  bank,  by  vote  of  the  stockholders,  went  into  voluntary 
liquidation,  are  claims  for  which  both  assenting  and  nonassenting  stockholders  are 
liable  under  their  statutory  liability.^'*-* 

(b)  Jurisdiction  and  Procedure — aa.  In  General. — Regulation  by  Remedial 
Legislation. — A  liability  by  statute  is  as  much  the  subject  of  remedial  legislation 
as  a  liability  by  contract,  unless  the  remedy  enters  into  and  forms  part  of  the 
obligation  which  the  statute  creates,  as  is  not  the  c^se  here.^" 

Equity  Jurisdiction. — This  individual  liability  of  bank  stockholders  for  the 
payment  of  debts  being  always  a  creature  of  statute,  where  the  statute  provide"; 
for  the  manner  of  its  enforcement,  this  is  exclusive  of  all  others,  and  where  such 
remedy  is  in  equity,  a  common-law  action  is  excluded. ^^    And  where  a  bank  char- 


83.  Expense  of  receivership  as  charge 
on  fund,  to  be  provided  for. — "The  case 
differs  in  this  respect  from  that  of  an  in- 
voluntary liquidation  under  the  super- 
vision of  the  comptroller  of  the  currency. 
The  receiver  appointed  by  him  is  the  only 
person  authorized  to  enforce  the  liability 
of  the  stockholders,  as  well  as  to  collect 
and  distribute  the  assets  of  the  bank; 
everything  to  be  done  must  be  done  by  and 
through  him,  and  in  his  name;  he  is  the 
only  person  charged  with  all  the  active 
duties  and  responsibilities  of  the  liquida- 
tion of  the  bank,  inchuiing  the  enforcement 
ot  the  individual  liability  of  the  stock- 
holders. The  fund  realized  for  distribu- 
tion must,  of  course,  include  the  costs  and 
expenses  necessarily  incurred  by  him  in 
the  performance  of  these  statutory  duties. 
The  equivalent  for  them,  in  the  case  of 
creditors,  who  upon  the  voluntary  liqui- 
dation of  the  bank  seek  to  enforce  the 
individual  liability  of  the  stockholders,  is 
the  ordinary  costs  of  the  court  taxable  in 
the  cause."  Richmond  v.  Irons,  121  U.  S. 
27,  65.  30  L.  Ed.  864. 

Existing  and  subsequent  creditors. — See 
ante,  "Invabd  as  to  Existing  Creditors 
Only,"  V,   E,  2,  b,    (5),    (d). 

84.  Wyman  v.  Wallace,  201  U.  S.  230, 
50  L.  Ed.  738;  Frenzer  v.  Wallace,  201  U. 
S.  244,  50  L.  Ed.  742;  Poppleton  v.  Wal- 
lace.  201   U.    S.    245,    50   L.    Ed.    743. 

85.  Remedial  legislation. — Terry  7-.  An- 
derson,  95    U.    S.    628,    637,    24    L.    Ed.    365. 

86.  Equitable  jurisdiction  as  exclusive. 
— "In  the  leading  case  of  Pollard  v. 
Bailey,  20  Wall.  520,  22  L.  Ed.  376,  under 
a  statute  of  the  state  of  Alabama  incor- 
porating a  bank,  and  providing  in  one  sec- 
tion that  the  stockholders  should  'be 
bound  respectively  for  all  the  debts  of 
the  bank  in  proportion  to  their  stock 
holden  therein,'  and  in  other  sections  that 
they  might  be  charged  by  bill  in  equity, 
it  was  held  that  the  remedy  prescribed  [n 
these  sections  was  the  onlv  one,  and  a 
creditor  of  the  bank  could  not  maintain 
an  action  at  law  against   the   stockholders 


in  the  Circuit  Court  of  the  United  States; 
ana  the  Chief  Justice,  in  delivering  judg- 
ment, affirmed  the  following  principles, 
which  have  been  constantly  adhered  to  in 
subsequent  cases:  'The  individual  liabil- 
ity of  stockholders  in  a  corporation  for 
the  payment  of  its  debts  is  always  a 
creature  of  statute.  At  common  law  it 
does  not  exist.  The  statute  which  creates 
it  may  also  declare  the  purnoses  of  its 
creation,  and  provide  for  the  manner  of 
its  enforcement.'  'The  liability  and  the 
remedy  were  created  by  the  same  statute. 
This  being  so,  the  remedy  provided  is 
exclusive  of  all  others.  A  general  liabil- 
ity created  by  statute,  without  a  remedy, 
may  be  enforced  by  an  appropriate  com- 
mon-law action.  But  where  the  provision 
for  the  liability  is  coupled  with  a  pro- 
vision for  a  special  remedy,  that  remedy, 
anti  that  alone,  must  be  employed.'  Pol- 
lard V.  Bailev,  20  Wall.  520,  526,  527,  22 
L.  Ed.  376."  Fourth  Nat.  Bank  v. 
Francklyn,  120  U.  S.  747,  756,  30  L.  Ed. 
825. 

Where  by  the  charter  of  a  bank,  stock- 
holders are  "bound  respectively  for  all  the 
debts  of  the  bank  in  proportion  to  their 
stock  holden  therein,"  one  creditor  cannot 
sue  a  stockholder  at  law  (there  being  nu- 
merous other  creditors)  to  recover  the 
full  amount  of  his  debt,  without  regard  to 
those  other  creditors  or  to  the  ability  of 
the  other  stockholders  to  respond  to  their 
obligations  under  the  charter;  and  so  ap- 
propriate to  himself  the  entire  benefit  of 
that  stockholder's  security  and  exclude  all 
other  creditors  from  it.  He  should  pro- 
ceed in  equity,  where  the  "proportion  can 
be  ascertained  upon  an  account  taken  of 
debts  and  stock,  and  a  pro  rata  distribu- 
tion of  the  debts  among  the  several  stock- 
holders." Pollard  V.  Bailey,  20  Wall.  520, 
22  L.   Ed.  376. 

Especially  i.'^  this  so  when  other  parts 
of  the  charter  indicate  plainlj'  that  the 
exercise  of  the  powers  of  a  court  of  chan- 
cery which  could  bring  before  it  all  the 
necessary     parties,    and    adjust     all     their 


154 


BAXKS  AXD  BAXKIXG. 


ter  provides  that  on  the  faihire  of  the  bank  "each  stockholder  shall  be  liable  and 
held  bound  *  *  *  for  any  sum  not  exceeding  twice  the  amount  of  *  *  * 
his  shares,"  a  suit  in  equity  by  or  for  all  creditors  is  the  appropriate  mode  of  en- 
forcing the  liability  incurred  on  such  failure.*" 

bb.  Xational  Bank  Stockholders — aaa.  Oii<  Involuntary  Liquidation. — In  the 
ease  of  an  involuntary  liquidation  under  §  5234,  the  business  of  liquidation,  as 
defined  and  required  by  the  law,  involves  the  appointment  of  a  receiver,  who  shall, 
in  addition  to  the  collection  of  the  ordinary  assets  of  the  bank,  also  enforce  against 
the  stockholders  their  individual  liability,  so  far  as  necessary  to  create  a  fund 
sufficient  to  pay  all  the  debts  of  the  association.**  When  the  comptroller's  order 
is  to  collect  an  amount  equal  to  the  full  par  value  of  the  stock,  the  suit  by  the 
receiver. against  the  stockholder  must  be  at  law,  and  that  amount  will  bear  interest 
from  the  date  of  the  order,*^  but  where  only  a  portion  of  the  full  liability  is  to 
be  enforced,  the  jurisdiction  at  law  and  in  equity  is  concurrent. ^"^     And  the  pro 


rights,  was,  in  a  case  of  insolvency,  con- 
templated. Pollard  V.  Bailey,  20  Wall. 
520.  22  L.  Ed.  376. 

"His  liability  is  not  limited  to  the  par 
Talne  of  his  stock,  neither  is  he  bound 
absolutely  for  the  payment  of  the  full 
amount  of  that.  He  must  pay  a  sum 
which  shall  bear  the  same  proportion  to 
the  whole  indebtedness  that  his  stock 
bears  to  the  whole  capital,  and  is  not  re- 
quired to  pay  more."  Pollard  v.  Bailey, 
20  Wall.   520,  524,  22  L.   Eu.   376. 

As  this  proportion  can  onlj-  be  ascer- 
tained upon  an  account  of  debts  and  stock 
and  a  pro  rata  distribution  of  the  in- 
debtedness among  the  several  stock- 
holders, the  provision,  therefore,  for  a 
proportionate  liability  is  equivalent  to  a 
provision  for  an  appropriate  form  of  equi- 
table action  to  enforce  it.  The  case  is 
different  from  what  it  would  be  if  the 
charter  had  provided  generally  that  all 
stockholders  should  be  individually  liable 
for  the  payment  of  the  debts.  Pollard  v. 
Bailey,  20  Wall.  520,  525,  22  L.  Ed.  376. 

The  cases  of  Pollard  v.  Bailey,  20  Wall. 
520,  22  L.  Ed.  376,  and  Terry  v.  Tubman, 
92  U.  S.  156.  23  L.  Ed.  537,  arose  under 
statutorj^  provisions  imposing  upon  the 
stockholders  of  banks  a  liability  for  the 
debts  of  the  corporation,  "in  oroportion 
to  their  stock  held  therein."  When  this 
liability  beyond  the  stock  subscription 
Tvas  sought  to  be  enforced,  as  it  was  only 
a  proportional  liability,  its  extent  could 
be  ascertained  only  when  the  obligation 
of  the  other  shareholders  was  taken  into 
consideration,  and  hence  it  was  ruled  that 
the  proper  mode  of  proceeding  was  by 
bill  in  equity  in  which  an  account  of  the 
debts  and  stock  could  be  taken  and  a  pro 
Tata  distribution  could  be  made.  Hatch 
V.  Dana,  101  U.  S.  205,  213,  25  L.  Ed.  885. 

87.  Where  an  action  at  law  is  maintain- 
able by  one  creditor,  the  stockholders 
must  be  separately  si'ed.  as  the'r  b'-'bility 
is  several.  Terry  v.  Little,  101  U.  S.  216, 
25  L.  Ed.  864;  Pollard  v.  Bailey,  20  Wall. 
520,  22  L.  Ed.  376,  cited  and  approved. 

"In  equity  it  is  diflferent,  for  there  the 
decree  can  be  moulded  to  suit  the  exi- 
gencies of  the  case,  and  each  stockholder 


can  be  held  lipble  and  proceeded  against 
for  what  he  is  bound  to  pay,  and  no  more. 
Undoubtedly,  under  the  provisions  of 
some  charters,  suits  at  law  may  be  main- 
tained by  one  creditor  against  one  or 
more  of  the  stockholders.  The  form  and 
extent  of  a  statutory  liability  of  this  kind 
depend  upon  the  particular  phraseology 
of  the  statute  which  creates  the  lability." 
Terrv  v.  Little,  101  U.  S.  216,  218,  25  L. 
Ed.  8'64. 

88.  Involuntary  liquidation. — "It  is  pro- 
vided by  §  5234  that  when  the  comptroller 
of  the  currency  has  become  satisfied  of 
the  default  of  the  association  under  §§ 
52?6  and  5227  to  redeem  any  of  its  cir- 
culating notes,  he  may  forthwith  appoint 
a  receiver,  who,  under  his  direction,  shall 
take  possession  of  the  books,  records,  and 
assets  of  the  association,  collect  all  debts, 
dues,  and  claims  belonging  to  it,  'and  may, 
if  necessary  to  pay  the  debts  of  such  as- 
sociation, enforce  the  individual  liability 
of  the  stockholders.  Such  receiver  shall 
pay  over  all  money  so  made  to  the  Treas- 
urer of  the  United  States,  subject  to  the 
order  of  the  comptroller,  and  also  make 
report  to  the  comptroller  of  all  his  acts 
and  proceedings.'  "  Richmond  v.  Irons, 
121  U.  S.  27,  47,  30  L.  Ed. -864.  See,  also. 
Turner  v.  Richardson,  180  U.  S.  87,  90,  45 
L.   Ed.   438. 

89.  Action  for  entire  amount  must  be  at 
law.— Casey  v.  Galli,  94  U.  S.  673,  24  L. 
Ed.  168:  Kennedy  v.  Gibson,  8  Wall.  498, 
505,  19  L.  Ed.  476;  Studebaker  v.  Perry, 
184  U.  S.  258.  264,  46  L.  Ed.  528,  reaf- 
firmed in  Smith  v.  Brown,  187  U.  S.  637, 
47  L.  Ed.  344:  United  States  v.  Knox.  102 
U.  S.  422,  26  L.  Ed.  216;  Hale  v.  Allison, 
188  U.  S.  56,  78,  47  L.  Ed.  380.  See 
Keyser  v.  Hitz,  133  U.  S.  138,  33  L-  Ed. 
531. 

90.  Jurisdiction  to  collect  part  of  lia- 
bility concurrent. — Mills  v.  Scott.  99  U.  S. 
25.  29,  25  L.  Ed.  294;  Studebaker  v.  Perry, 
184  U.  S.  258,  264,  46  L.  Ed.  528,  reaf- 
firmed in  Smith  v.  Brown.  187  U.  S.  637, 
47  L.  Ed.  344;  Kennedy  v.  Gibson,  8  Wall. 
489.  .505,   19  L.   Ed.   476. 

"The  comptroller,  in  the  exercise  of  his 
discretion,    may     levy     successive    assess- 
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ceecHng  against  a  married  woman  to  subject  her  separate  property  to  the  Hability, 
it  not  appearing  she  could  be  sued  at  law,  must  be  in  equity.^^  The  proceedings 
may  be  in  the  courts  of  the  United  States  without  reference  to  the  personal  cit- 
izenship of  the  receiver. '■^- 

Decision  of  Question  of  Enforcement  and  Receiver's  Action. — It  is  for 
the  comptroller  to  decide  when  to  proceed  against  the  stockdiolders  to  enforce 
their  personal  liability,  and  whether  the  whole  or  a  part,  and  if  only  a  part,  how 
much,  shall  be  collected.  These  questions  are  referred  to  his  judgment  and  dis- 
cretion, and  his  determination  is  conclusive,  but  this  action  on  his  part  is  indis- 
pensable, and  must  precede  the  institution  of  suit  by  the  receiver  ;^''^  and  a  letter 


merits  as  they  may  appear  to  be  necessary. 
If  the  power  can  be  exercised  only  once, 
no  reason  is  apparent  why  equity  should 
have  jurisdiction  for  the  collection  of  an 
assessment  less  than  one  hundred  per 
cent.  If  the  stockholders'  liability  is  fixed 
once  for  all  by  the  first  assessment  of  the 
comptroller,  the  legal  remedy  for  the  col- 
lection of  a  ten  per  cent,  assessment  is  as 
full,  adequate  and  complete  as  it  is  for 
the  collection  of  the  one  hundred  per 
cent,  assessment.  The  reason  why,  when 
the  assessment  is  for  the  one  hundred 
per  cent,  the  proceedings  must  be  at  law, 
and  when  for  a  less  amount  it  may  be  in 
equity,  is  obvious.  When  the  full  amount 
is  assessed  there  can  be  but  one  suit 
against  each  stockholder.  He  is  suable 
for  his  full  liability  at  once,  and  there  is 
no  reason  for  equitable  jurisdiction.  If  a 
partial  assessment  is  made,  there  may  be 
other  assessments,  when  the  receiver  has 
liberty  to  sue  at  law  for  even  a  partial 
assessment,  though  equity  has  concurrent 
jurisdiction  to  prevent  a  multiplicity  of 
suits."  Studebaker  v.  Perry,  184  U.  S.  258, 
264.  46  L.  Ed.  528,  reaffirmed  in  Smith  v. 
Brown,  187  U.  S.  637,  47  L.  Ed.  344. 

And  in  such  case  an  interlocutory  de- 
cree may  be  taken  for  contribution,  and 
the  case  may  stand  over  for  the  further 
action  of  the  court — if  such  action  should 
suhsequently  prove  to  be  necessary — until 
the  full  amount  of  the  liability  is  ex- 
hausted. Kennedy  v.  Gibson,  8  Wall. 
498,  505,  19  L.   Ed.  476. 

A  court  of  equity  is  the  proper  tribunal 
to  ascertain  the  proportion  of  indebted- 
ness chargeable  to  a  stockholder  of  a 
bank  on  his  personal  liability.  But  where, 
by  the  law  of  the  state,  as  declared  by  its 
highest  tribunal,  an  action  of  debt  will 
lie  where  the  amount  of  the  bank's  out- 
standing indebtedness  and  the  num])cr  of 
shares  held  by  the  stockholder  are  known 
and  can  be  stated,  the  extent  of  his  lia- 
bility in  such  cases  being  fixed,  and  the 
amount  with  which  he  should  be  charged 
being  a  mere  matter  of  computation,  a 
similar  action  at  law  will  be  sustained  in 
such  cases  in  the  circuit  court  of  the 
United  States.  Mills  v.  Scott,  99  U.  S.  25, 
25   L.    Ed.    294. 

"Such  liability  may  undoubtedly  be  en- 
forced by  a  suit  in  equity,  and  in  many 
cases  such  a  proceeding  would  seem  to  be 
the  only  appropriate  one,  as   was  held  by 


this  court  in  Pollard  v.  Bailey,  20  Wall. 
520.  22  L.  Ed.  376."  Mills  v.  Scott,  99  U. 
S.  25,  29,  25  L.  Ed.  294.  See,  also,  Terry 
V.   Tubman,  92   U.    S.   156,  23   L.   Ed.  537. 

A  bill  for  discovery  as  vi^ell  as  relief  will 
lie,  the  fraudulent  transfer  being  good  be- 
tween the  parties,  and  only  voidable  at  the 
election  of  the  plaintiff,  and  it  is  clear  that 
equity  has  jurisdiction  to  set  it  aside  and 
enforce  the  liability  of  the  transferrer. 
Bowden  f.  Johnson,  107  U.  S.  251,  263  27 
L.    Ed.    386. 

91.  Against  married  v(^oman. — Where  the 
bill  alleges  that  the  married  woman  owner 
is  possessed  of  property  in  her  own  right 
amply  sufficient  to  pay  the  assessment, 
and  the  prayer  of  the  bill  is  for  a  decree 
for  the  payment  of  the  amount  of  the 
assessment  out  of  the  separate  property 
held  by  her  in  her  own  right,  and  the  bill 
of  revivor  prays  for  relief  against  her  hus- 
band out  of  the  assets  received  by  him 
as  the  legatee  or  devisee  of  his  wife,  or 
as  executor  of  her  will,  the  case  is  clearly 
one  of  equitable  cognizance,  because  it 
does  not  appear  that  she  could  be  sued 
at  law,  to  reach  her  separate  property.  3 
Pomeroy's  Eq.  Jur.,  §  1099.  Bund'y  v 
Cocke.  128  U.  S.  185.  188,  32  L.  Ed.  396. 

92.  United  States  courts. — "The  59th 
section  {National  Banking  Act,  1863.  See 
§  57,  act  of  1864,  13  Stat,  at  Large,  99', 
116),  directs  'that  all  suits  and  proceed- 
ings arising  out  of  the  provisions  of  this 
act,  in  which  the  United  States  or  its  offi- 
cers or  agents  shall  be  parties,  shall  be 
conducted  by  the  district  attorneys  of  the 
several  districts,  under  the  direction  and 
supervision  of  the  solicitor  of  the  treas- 
ury.' Considering  this  section  in  connec- 
tion with  the  succeeding  section,  the  im- 
plication is  clear  that  receivers  also  may 
sue  in  the  courts  of  the  United  States  by 
virtue  of  the  act,  without  reference  to  the 
locality  of  their  personal  citizenship." 
Kennedy  v.  Gibson,  8  Wall.  498,  507  19 
L.   Ed.  476.     See  the  title  COURTS. 

93.  Decision  of  question  of  enforcement 
by  comptroller. — So  it  was  said  in  Ken- 
nedy f.  Gibson.  8  Wall.  498,  505,  19  L.  Ed. 
476:  "'The  stockholders  cannot  controvert 
it.  It  is  not  to  be  questioned  in  the  liti- 
gation that  may  ensue.  He  may  make  it 
at  such  times  as  he  may  deem  proper,  and 
upon  such  data  as  shall  be  satisfactory  to 
him.  This  action  on  his  part  is  indis- 
pensable,  whenever   the    personal    liability 
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from  him  to  the  receiver  directing  him  to  proceed,  where  no  further  proof  is  de- 
manded, is  sufficient  evidence  of  such  decision. ^^ 

Parties. — It  is  no  objection  to  an  action  by  the  receiver  that  there  are  other 
stockholders  beyond  the  jurisdiction  of  the  court,  who  cannot,  for  that  reason,  be 
made  codefendants.^^  The  assessment  of  each  stockholder  is  such  part  of  the 
deficit  as  his  stock  is  of  the  capital  stock  at  par  value,  but  the  par  value  is  the 
limit  of  liability  ■,^^  and  the  insolvency  of  one  stockholder,  or  his  being  beyond  the 
jurisdiction  of  the  court,  does  not  in  any  wise  afifect  the  liability  of  another ;  and 
if  the  bank  itself,  in  such  case,  holds  any  of  its  stock,  it  is  regarded  in  all  respects 
as  if  such  stock  were  in  the  hands  of  a  natural  person,  and  the  extent  of  the  sev- 
eral liability  of  the  other  stockholders   is  computed  accordingly. 9"      But  equit}- 


of  the  stockholders  is  sought  to  be  en- 
forced, and  must  precede  the  institution 
of  suit  by  the  receiver.  I'he  fact  must 
be  distinctly  averred  in  all  such  cases, 
and  if  put  in  issue  must  be  proved.'  Sub- 
sequent cases  have  reiterated  the  doctrine. 
McDonald  z:  Thompson,  184  U.  'S.  71,  46 
L.  Ed.  437;  Studebaker  v.  Perry.  184  U.  S. 
258,  46  L.  Ed.  528.  See,  also,  Bowden  v. 
Johnson,  107  U.  S.  251,  263,  27  L.  Ed.  386. 
As  the  power  of  the  comptroller  is  de- 
rived from  a  statute  of  the  United  States, 
it  cannot  be  controlled  or  limited  J^y  state 
statutes."  Rankin  z\  Barton,  199  U.  S. 
228.  232.  50  L.  Ed.  163.  See,  also,  Sanger 
V.  Upton,  91  U.  S.  56,  59,  23  L.  Ed.  220. 

"That  the  comptroller  had  authority  to 
make  the  assessment  against  stockholders, 
and  that  such  assessment  is  conclusive 
as  to  the  amount  to  be  collected,  cannot 
be  questioned.  Kennedy  v.  Gibson,  8 
Wall.  498,  19  L.  Ed.  476;  Casey  v.  Galli, 
94  U.  S.  673,  681,  24  L.  Ed.  168:  Keyser 
V.  Hitz.  133  U.  S.  138,  33  L.  Ed.  531; 
Bushnell  v.  Leland,  164  U.  S.  684.  685, 
41  L.  Ed.  598."  Christooher  v.  Xorvell, 
201  U.   S.  216,  222.   50  L.   Ed.  732. 

When  a  national  banking  association  is 
insolvent,  the  order  of  the  comptroller  of 
the  currency-,  declaring  to  what  extent  the 
individual  liability  of  the  stockholders 
shall  be  enforced,  is  conclusive  and  can- 
not be  questioned  collaterallv.  Casey  v. 
Galli,  94  U.  S.  673,  24  L.  Ed.  168:  Ken- 
nedy z:  Gibson,  8  Wall.  498,  19  L.  Ed.  476, 
cited  and  approved:  Germania  Nat.  Bank 
z'  Case,  99  U.  S.  628,  25  L.  "Ed.  448:  Rich- 
mond V.  Irons,  121  U.  S.  27,  30  L.  Ed.  864. 

Where  the  comptroller  has  ordered  that 
each  stockholder  shall  pay  to  the  re- 
ceiver the  par  of  his  stock,  this  order  can- 
not be  controverted  in  a  suit  against  the 
stockholder.  It  is  conclusive  upon  him, 
and  makes  it  his  duty  to  pay.  Kennedy 
z.:  Gibson,  8  Wall.  498,  19  L.  Ed.  476. 
What  may  be  done  or  intended  with 
respect  to  other  stockholders  is  imma- 
terial in  his  case.  Casey  v.  Galli,  94  U. 
S.  673,  681,  24  L.  Ed.  168. 

But  it  does  not  involve  any  judgment 
by  him  as  to  the  judicial  rights  of  the 
parties  to  be  affected  or  liable  for  the 
assessment.  First  Nat.  Bank  z'.  Hawkins, 
174  U.  S.  364.  373,  43  L.   Ed.  1007. 

A   plea   is   bad   which    sets   up    that    the 


comptroller  has  decided  to  pay  a  large 
amount  of  claims  for  which  the  bank  is 
not  responsible,  and  that,  aside  from  these 
claims,  there  are  means  enough  to  meet 
the  iust  liabilities  of  the  bank.  Casey  v. 
Galli,  94  U.   S.   673,  24  L.   Ed.  168. 

94.  Evidence  of  decision. — A  letter  ad- 
dressed to  the  receiver  and  signed  by 
the  comptroller,  no  objection  being  made 
to  it,  and  no  requirement  of  further  proof 
made,  which  directs  the  receiver  to  in- 
stitute legal  proceedings  to  enforce 
against  every  stockholder  of  the  bank 
owning  stock  at  the  time  the  bank  sus- 
pended, his  or  her  personal  liability,  as 
such  stockholder,  under  the  statute,  was 
sufficient  evidence  of  the  decision  of  the 
comptroller  to  enforce  the  personal  lia- 
bility of  the  stockholders.  Bowden  z\ 
Johnson,  107  U.  S.  251,  263,  27  L.  Ed. 
386. 

95.  Parties. — Kennedy  v.  Gibson,  8 
Wall.  49S,  19  L.  Ed.  476. 

96.  Calculation  of  assessment. — "In  the 
process  to  be  pursued  to  fix  the  amount  of 
the  separate  liability  of  each  of  the  share- 
holders, it  is  necessary  to  ascertain,  1. 
the  whole  amount  of  the  par  value  of 
all  the  stock  held  by  all  the  shareholders: 
2,  the  amount  of  the  deficit  to  be  paid 
after  exhausting  all  the  assets  of.  the 
banks;  3,  then  to  apply  the  rule  that  each 
shareholder  shall  contribute  such  sum  as 
will  bear  the  same  proportion  to  the 
whole  amount  of  the  deficit  as  his  stock 
bears  to  the  whole  amount  of  the  capital 
stock  of  the  bank  at  its  par  value.  There 
is  a  limitation  of  this  liability.  It  cannot 
in  the  aggregate  exceed  the  entire  amount 
of  the  par  value  of  all  the  stock."  United 
States  z:  Knox,  102  U.  S.  422,  425,  26 
L.  Ed.  216;  Kennedy  v.  Gibson,  8  Wall. 
498.    505,    19   L.    Ed.    476. 

97.  Effect  of  insolvency  or  stock  held 
by  bank. — United  States  z\  Knox,  102  U. 
S.   422,   425,   26    L.    Ed.   216. 

Where  the  comptroller  assessed  each 
shareholder  a  certain  per  cent,  upon  the 
par  value  of  each  share  of  his  stock,  and 
ordered  the  receiver  to  collect  the  assess- 
ment, which  sum,  if  it  could  have  been 
collected  in  full,  would  have  paid  all  the 
debts  of  the  bank  and  left  a  balance  over, 
but  b}'  reason  nf  the  insolvency  of  many 
of  the  shareholders  the  assessment  netted 
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would  no  doubt  enjoin  a  palpably  erroneous  assessment.'''^  The  claims  of  cred- 
itors may  be  proved  before  the  comptroller,  or  established  by  suit  against  the  as- 
sociation. Creditors  must  seek  their  remedy  through  the  comptroller  in  the  mode 
prescribed  by  the  statute ;  they  cannot  proceed  directly  in  their  own  names  against 
the  stockholders  or  debtors  of  the  bank.  The  receiver  is  the  statutory  assignee 
of  the  association,  and  is  the  proper  party  to  institute  all  suits ;  they  may  be 
brought  both  at  law  and  in  equity,  in  his  name,  or  in  the  name  of  the  association 
for  his  use.  He  represents  both  the  creditors  and  the  association,  and  when  he 
-ues  in  his  own  name,  it  is  not  necessary  to  make  either  a  party  to  the  suit.^'' 

If  too  much  be  collected,  it  is  provided  by  the  statute,  that  any  surplus  which 
may  remain  after  satisfying  all  demands  against  the  association,  shall  be  paid  over 
to  the  stockholders.^ 

Successive  Assessments.— Comptroller  of  the  currency,  acting  under  the 
national  banking  laws,  can  validly  make  more  than  one  assessment  upon  the  share- 
holders of  an  insolvent  national  banking  association. ^ 


an  inadequate  sum,  no  furtlier  assess- 
ment can  be  made.  United  States  v. 
Knox,    102   U.    S.    422,    423,    26   L.    Ed.   216. 

98.  Rel'ef  apainst  erroneous  assess- 
ment.— "Although  assessments  made  by 
the  comptroller,  under  the  circumstances 
of  the  first  assessment,  in  this  case,  and 
all  other  assessments,  successive  or  other- 
wise, not  exceeding  the  par  value  of  all 
the  stock  of  the  bank,  are  conclusive 
upon  the  stockholders,  yet  if  he  were  to 
attempt  to  enforce  one  maae,  clearly  and 
palpably,  contrary  to  the  views  we  have 
expressed,  it  cannot  be  doubted  that  a 
court  of  equit}',  if  its  aid  were  invoked, 
would  promptly  restrain  him  by  injunc- 
tion." United  States  v.  Knox.  102  U.  S. 
422,  425,  26  L.  Ed.  216.  And  see  First 
Nat.  Bank  v.  National  Pahquioque  Bank, 
14   Wall.   383,  395,   20   L.    Ed.    840. 

"Nothing  in  this  opinion  is  intended  in 
any  wise  to  afifect  the  authority  of  Ken- 
nedy V.  Gibson,  8  Wall.  498,  19  L.  Ed. 
476,  and  Casey  v.  Galli,  94  U.  S.  673,  24 
L.  Ed.  168.  On  the  contrary,  we  approve 
and  reaffirm  the  rule  laid  down  in  those 
cases."  United  States  v.  Knox,  102  U.  S. 
422,  426,  26  L.   Ed.  216. 

Even  his  decision  does  not  determine 
the  liability  except  as  to  contr;icts,  debts, 
and  engagements  of  the  bank  lawfully 
incurred.  McClaine  7'.  Rankin,  197  U.  S. 
154.  159,  49  L.  Ed.  702;  Schrader  v.  Manu- 
facturers' Nat.  Bank,  133  U.  S.  67,  33  L. 
Ed.   564. 

Proceedings  to  enjoin  the  comjitrollcr 
of  currency  under  the  national  bank  act 
must,  it  is  true,  be  instituted  and  prose- 
cuted in  a  circuit,  district,  or  territorial 
court  of  the  United  States,  but  the  act 
allows  creditors  to  sue  in  the  proper 
state  courts  in  all  suits,  actions,  and  pro- 
ceedings against  the  association,  as  spe- 
cifically provided  in  the  fifty-seventh  sec- 
tion of  the  act.  Authorities  to  support  the 
proposition  are  not  necessary,  as  it  rests 
upon  an  exnress  provision  in  the  act  of 
congress.  First  Nat.  Bank  v.  National 
Pahquioque  Bank,  14  Wall.  383,  395,  20 
L.    Ed.   840. 

99.  Receiver's  action. — Kennedy   v.  Gib- 


son, 8  Wall.  498,  506,  19  L.  Ed.  476;  Ran- 
kin V.  Barton,  199  U.  S.  228,  231,  50  L. 
Ed.  163;  Casey  v.  Galli,  94  U.  S.  673,  681, 
24  L.  Ed.  168;  Robinson  v.  Southern  Nat. 
Bank-.  180  U.  S.  295.  305,  45  L.  Ed.  536; 
Christooher  v.  Norvell,  201  U.  S.  216,  221. 
50   L.    Ed.    732. 

"A  national  bank  is  an  instrumentality 
of  the  United  States,  its  circulating  notes 
guaranteed  by  the  United  States,  and  if 
the  United  States  should  be  compelled  to 
pay  them  the  United  States  has  a  para- 
mount lien  on  the  assets  of  the  bank  for 
reimbursement.  The  administration  of  the 
bank's  assets  is,  therefore,  vested  in  the 
comptroller  of  the  currency  as  an  officer 
of  the  United  States.  He  appoints  the 
receiver  and  directs  his  acts.  The  indi- 
vidual liability  of  a  stockholder  can  only 
be  enforced  by  his  order.  The  provision 
is  as  much  for  the  benefit  of  the  stock- 
holders as  for  the  United  States,  and  it 
is  indispensable  to  the  bringing  of  a  suit 
against  the  stockholder.  In  other  words, 
the  liability  dates  from  the  order  of  the 
comptroller."  Rankin  f.  Barton,  199  U. 
S.  228.  231.  50  L.  Ed.  163.  See.  also, 
Robinson  v.  Southern  Nat.  Bank.  180  U. 
S.  295.  305,  45  L.  Ed.  536;  Christooher  v. 
Norvell.  201   U.   S.  216,  221,  .50  L.   Ed.   732. 

"The  act  of  1863  made  no  provision 
for  enforcing  the  personal  liability  of 
shareholders,  while  that  of  1864  provided 
that  it  might  be  done  through  a  receiver 
appointed  by  the  comptroller,  and  acting 
under  his  direction.  Id.,  §  5234."  United 
States  V.  Knox.  102  U.  S.  422,  424.  26  L. 
Ed.  216.  See  Kennedy  v.  Gibson.  8  Wall. 
498  504.  19  L.  Ed.  476.  for  provisions  of 
§   50   of   the   act   of   18'^4. 

Violation  of  duty  by  receiver. — "If  the 
receiver  intends  to  violate,  or  shall  vio- 
late, his  duty  in  discharging  the  trust 
confided  to  him.  the  remedy  must  be 
soutrht  in  another  proceeding."  Casey  Z'. 
Galli.   94   U.   S.   (•.73,   f.81,  24   L.   Ed.    168. 

1.  Return  of  surplus. — Kennedy  v.  Gib- 
son. S  W.ill.  49S,   .•.06,   19  L.  Ed.  476. 

2.  Rig'r-  to  make  successive  assess- 
ments.— "The  .general  purpose  of  tiie  stat- 
ute  undoubtedly   was   to   confer   upon   the 
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Conduct  of  Suit. — The  50th  section  of  the  National  Bank  Act  of  Ji-ine  3d, 
1864  (13  Stat,  at  Large,  116),  which  provides  that  suits  under  it.  in  which  offi- 
cers or  agents  of  the  United  States  are  parties,  shall  be  conducted  by  the  district 
attorney  of  the  district,  is  in  so  far  but  directory,  that  it  cannot  be  set  up  by 
stockholders  to  defeat  a  suit  brought  against  them  by  a  receiver,  under  the  act, 
which  receiver,  with  the  approval  of  the  treasury  department,  and  after  the  mat- 
ter had  been  submitted  to  the  solicitor  of  the  treasury,  had  employed  private  coun- 
sel, bv  whom  alone  suit  was  conducted.-'' 

Substitution  of  New  Receiver. — In  an  action  by  the  receiver  of  a  national 
bank  to  enforce  the  stockholders'  personal  liability,  the  decree  of  the  lower  court 
dismissing  the  bill  was  not  made  until  after  the  appointment  of  a  new  receiver  in 
the  place  of  the  one  filing  the  bill,  and  the  appeal  to  the  supreme  court  was  taken 
in  the  name  of  the  old  receiver,  the  new  receiver  not  having  been  substituted  as 
plaintiff.  The  new  receiver  became  surety  in  the  appeal  bond  and  thus  treated 
the  decree  as  valid  and  adopted  the  appeal.  The  motion  of  the  new  receiver  in 
the  supreme  court  to  be  substituted  as  plaintiff  and  appellant  in  place  of  the  old 
receiver,  without  prejudice  to  the  proceedings  already  had,  was  granted,  and 
the  motion  of  the  appellees  to  dismiss  the  appeal,  denied,  although  they  and 
their  counsel  first  heard  of  the  new  appointment  from  the  papers  served  on  the 
motion  for  substitution.'* 

bbb.  Bill  in  Equity  by  Creditors  on  J^oluntary  Liquidation. — Although  in  the 
original  banking  act  there  was  no  provision  for  enforcing  the  individual  liabil- 
ity in  case  of  voluntary  licjuidation.''  such  omission  did  not  leave  the  creditors 
without  remedv  until  it  w^as  supplied  by  the  act  of  June  30.  1876.  which  provided 
for   a   proceeding  by   any   creditor   in   the   nature   of   a   creditor's   bill,^   but   the 


creditors  of  the  bank  a  right  to  resort 
to  the  individual  liability  of  the  share- 
holders to  the  extent,  if  necessary,  of  the 
amount  of  their  stock  therein,  and  it 
would  be  a  singular  construction  of  law 
that  would  empower  the  comptroller,  by 
making  an  inadequate  assessment,  to  re- 
lieve the  shareholders,  upon  paying  such 
assessment,  from  their  entire  liability." 
Studebaker  v.  Perry,  184  U.  CL-.  258.  261, 
46  L.  Ed.  528,  reaffirmed  in  Smith  v. 
Brown,  187  U.  S.  637,  47  L.  Ed.  344;  Mc- 
Claine  v.  Rankin,  197  U.  S.  154,  159.  49 
L.    Ed.    702. 

3.  Conduct  of  suit  by  special  counsel. — 
Kennedy  v.  Gibson,  8  Wall.  49S,  19  L. 
Ed.   476. 

4.  Bowden  v.  Johnson,  107  U.  S.  251, 
27  L.    Ed.   386. 

Against  married  women. — See  ante, 
'"Liability  of  ^farried  Woman  or  National 
Bank  Stock,"  V.  E.  2.  b,   (?,). 

Survival  of  obligation  after  death. — See 
ante,  "Nature  and  Terms,"  V,  E,  2,  b,  (1). 

5.  By  the  original  national  banking 
act,  §  5151,  Rev.  Stat.,  the  individual  lia- 
bility was  provided  for,  and  "by  §  5220,  it 
was  also  provided  that  'Any  association 
may  go  into  liquidation  and  be  closed  by 
the  vote  of  its  shareholders  owning  two- 
thirds  of  its  stock.'  But  no  provision 
is  contained  in  the  original  act  specifj'- 
ing  what  course  may  or  shall  be  taken, 
in  case  of  voluntary  liquidation,  to  en- 
force the  individual  liability  of  the  share- 
holders." Richmond  v.  Irons,  121  U.  S. 
27,  47.  30   L.    Ed.   864. 

6.  "It  can  hardly  be   supoosed  that   the 


omission  in  the  statute  to  provide  an 
express  and  specific  course  of  proceeding, 
by  way  of  judicial  remedy,  in  case  of  vol- 
untary liquidation,  left  the  creditors  of 
such  an  association  in  such  circumstances 
without  remedy  against  either  a  deficiency 
of  assets  or  the  results  of  a  fraudulent 
maladministration.  Section  5151  imposes 
upon  the  shareholders  of  every  national 
banking  association  an  individual  respon- 
sibilit'^  for  all  its  contracts,  debts,  and 
engagements,  and  the  terms  in  which  the 
obligation  is  created  are  unconditional 
and  unqualified,  except  that  the  liability 
shall  be  equal  and  ratable  as  among  the 
shareholders."  Richmond  v.  Irons,  121 
U.    S.    27,    48,    30    L.    Ed.    864. 

"The  omission  in  the  original  banking 
act  of  1864  to  provide  expressly  similar 
remedies  in  case  of  voluntary  liquidation 
to  those  specified  in  case  of  involuntary 
liquidation  was  supplied  by  the  act  of 
June  30.  1876,  19  Stat.  63;  Supplement  to 
Rev.  Stat.,  216.  The  first  section  of  that 
act  provides  for  the  appointment  of  a 
receiver  b\'  the  comptroller  of  the  cur- 
renc}'.  as  provided  in  §  5234  of  the  Re- 
vised Statutes,  whenever  any  national 
bank  shall  be  dissolved  and  its  charter 
for^e'ted  ^s  prescribed  in  §  5239  of  the 
Revised  Statutes,  or  whenever  any  cred- 
itor shall  have  obtained  a  judgment  against 
it  which  has  remained  unpaid  for  the 
space  of  thirty  days,  or  wh.  never  the 
comptroller  shall  become  ?atislied  of  its 
insolvency  after  due  -examination.  This 
receiver,  it  is  declared,  shall  proceed  to 
close  up  such  association  and  enforce  the 
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proceeding  must  have  been  in  equity  J  and  is  not  multifarious  because  it  com- 
bines the  subjects  of  applying  the  assets  of  the  bank  and  enforcing  the  liability 
of  a  stockholder.^  And  the  nature  of  the  proceeding  is  similar  to  that  in  cases 
of  involuntary  liquidation.'^     And   recovery  of  judgment  at   law   is  not   a   pre- 


personal  liability  of  the  shareholders.  Sec- 
tion 2  of  the  act  of  June  30,  1876,  is  as 
follows:  'That  when  any  national  bank- 
ing association  shall  have  gone  into  liqui- 
dation, under  the  provisions  of  section 
five  thousand  two  hundred  and  twenty  of 
said  statutes,  the  individual  liability  of  the 
shareholders,  provided  for  bv  section  fifty- 
one  hundred  and  fifty-one  of  said  statutes, 
may  be  enforced  by  any  creditor  of  such 
association  by  bill  in  equity,  in  the  nature 
of  a  creditor's  bill,  brought  by  such 
creditor  on  behalf  of  himself  and  of  all 
other  creditors  of  the  association,  against 
the  shareholders  thereof,  in  any  court  of 
the  United  States  having  original  juris- 
diction in  equity  for  the  district  in  which 
such  association  may  have  been  located 
or  established.'  This  section  was  in  force 
when  the  first  amended  bill  was  filed  in 
October,  1876.  Whether  we  regard  it  as 
merely  declaratory  of  the  law  as  it  stood 
under  the  original  banking  act,  or  as 
giving  a  new  remedy  which  could  not 
have  been  resorted  to  before,  we  think 
it  warranted  the  court  below  in  permitting 
the  complainant  to  file  his  first  amended 
bill."  Richmond  r.  Irons,  121  U.  S.  27, 
49,  30  L.  Ed.  864.  See  Wyman  v.  Wallace, 
201   U.  S.   230,   50   L.    Ed.   738. 

If  such  a  bill  would  have  been  objec- 
tionable without  the  act  of  June  30,  1876, 
19  Stat.  63,  it  is  warranted  by  the  stat- 
ute. It  is  no  objection  that  the  original 
bill  was  filed  prior  to  the  passage  of  the 
act  of  June  30,  1876.  The  bill  as  amended, 
being  authorized  by  the  statute  in  force 
at  the  time  the  amendment  was  filed, 
would  justify  such  a  proceeding  in  a 
pending  suit  to  which  it  was  made  ger- 
mane by  the  statute  itself,  as  well  as  an 
original  bill  then  for  the  first  time  filed. 
Neither  is  the  objection  valid  that  it  does 
not  purport  to  have  been  filed  in  pur- 
suance of  the  act  of  June  30,  1876,  and  is 
not  filed  by  the  complainant  on  behalf  of 
all  the  creditors.  The  scope  and  prayer 
of  the  bill  under  the  operation  of  the 
statute  made  it  a  bill  for  the  benefit  of  all 
the  creditors,  notwithstanding  it  erro- 
neously claimed  priority  on  Iichalf  of  the 
complainant  individually.  Richmond  v. 
Irons,   121   U.   S.   27,   50,   30   L.    Ed.  864. 

7.  As  all  the  shareholders  are  bound  in 
that  way  to  all  the  creditors,  any  pro- 
ceeding to  enforce  this  liability  must  be 
such  as  from  its  nature  would  enable 
the  court  to  ascertain  for  what  the  stock- 
holders ought  to  be  made  liai)le,  to  wiiom, 
and  in  what  proportion  as  respects  each 
other.  This  can  only  be  done  by  the 
methods  and  machinery  of  a  court  of 
equity.  Besides,  this,  it  must  be  admitted 
that  a  court  of  equity  would  be  entitled, 
'Jpon  the  general  principles  of  its  jurisdic- 


tion, to  entertain  a  bill  by  one  or  more 
creditors  whose  suit  would  necessarily  be 
for  the  benefit  of  all,  against  the  associatioa 
and  its  officers  and  managers,  and  all 
those  participating  in  its  voluntary  liqui- 
dation, for  the  purpose  of  preventing  and 
redressing  any  maladministration  or  fraud 
against  creditors,  contemplated  or  execu- 
ted. Richmond  v.  Irons,  121  U.  S  27, 
48.    30    L.    Ed.    864. 

8.  Multifariousness. — "The  bill  is  not 
multifarious.  'The  two  subjects  of  apply- 
ing the  assets  of  the  bank  and  enforcing 
the  liability  of  a  stockholder,  however 
otherwise  distinct,  are  by  the  statute  made 
connected  parts  of  the  whole  series  of 
transactions  which  constitute  the  liquida- 
tion of  the  affairs  of  the  bank.'  Rich- 
mond V.  Irons,  121  U.  S.  27,  50,  30  L.  Ed. 
864  "  Wyman  v.  Wallace,  201  U.  S  230, 
242,    50    L.    Ed.    738. 

9.  In  the  case  of  involuntary  liquida- 
tion under  the  supervision  of  the  comp- 
troller of  the  currency,  the  receiver  ap- 
pointed by  him  is  authorized  and  re- 
quired, not  only  to  collect  and  apply  the 
proper  assets  of  the  bank  to  the  payment 
of  its  debts,  but  also,  so  far  as  may  be 
necessary,  to  enforce  the  individual  lia- 
bility of  the  shareholders.  It  thus  an- 
pcars  that  the  enforcement  of  this  lia- 
bility is  a  part  of  the  liquidation  of  the 
aflfairs  of  the  bank;  at  least,  so  closelv 
connected  with  it  as  to  constitute  but 
one  continuous  transaction.  When,  in  the 
case  of  voluntary  liquidation,  the  pro- 
ceeding is  instituted  by  one  or  more 
creditors  for  the  benefit  of  all,  by  means 
of  the  jurisdiction  of  a  court  of  equity., 
there  seems  to  be  no  reason  why  the 
nature  of  the  proceeding  should  be  con- 
sidered as  changed.  The  two  subjects 
of  applying  the  assets  of  the  bank  and 
enforcing  the  liability  of  the  stockholders, 
however  otherwise  distinct,  are  by  the 
statute  made  connected  parts  of  the  whole 
series  of  transactions  which  constitute 
the  liquidation  of  the  affairs  of  the  ban.L 
It  was.  therefore,  proper  to  describe  the 
bill  to  be  filed  by  and  on  behalf  of  cred- 
itors as  in  the  nature  of  a  creditors'  bill 
so  as  to  enlarge  the  scope  and  purpose 
of  a  bill  that  might  be  more  strictly  lim- 
ited as  a  creditors'  bill  merely.  Ric'r- 
mond  V.  Irons,  121  U.  S.  27,  49,  30  L.  Ed. 
864. 

"In  the  licpiidation  of  such  an  associa- 
tion, those  entrusted  with  its  manage- 
ment occupy  the  relation  of  trustees,  first 
for  creditors,  and  the  terms  of  that  trust, 
implied  by  law,  require  them  to  reduce 
the  assets  of  the  association  to  money 
or  its  equivalent,  and  to  pay  out  those 
assets    or    their    proceeds    equally    among 
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requisite. 1^  And  the  result  is  the  same,  where  the  requisite  amount  of  stock 
voted  in  favor  of  what  was  done  in  the  way  of  voluntary  hquidation,  whether 
the  particular  stockholder  proceeded  against  voted  for  or  against  same.  He  is 
bound  by  such  action. ^^ 

(c)  Plead iii-g — aa.  Xcccssary  Allegations. — The  fact  that  the  comptroller  has 
ordered  the  proceedings  against  the  stockholders  must  be  distinctly  averred  in 
all  such  cases,  and  if  put  in  issue,  must  be  proved. ^^  ,\ni(j  \^  proceeding  against 
a  married  woman,  it  need  not  be  expressly  alleged,  in  addition  to  averring  her 
ownership,  that  she  had  the  capacity  to  become  a  stockholder  when  she  became 
such.^'^ 

In  such  a  suit,  the  stockholder  is  estopped  from  denying  the  existence  or 
the  validity  of  the  corporation.^^ 

bb.  Amendment . — An  amended  bill  may  be  filed  in  a  suit  in  the  nature  of  a 
creditors'  suit,  brought  to  obtain  a  judicial  administration  of  the  affairs  of  a 
national  bank  which  has  voluntarily  gone  into  liquidation,  where  not  a  depart- 
ure from  the  case  stated  in  the  original  bill  and  sufficiently  germane  thereto  not 
to  be  multifarious  or  foreign  to  its  general  purposes. ^-^ 


creditors."     Richmond  v.   Irons.   121   U.  S. 
27.  48,  30  L.   Ed.   864. 

■'In  the  present  case,  the  suit,  although 
in  the  nature  of  a  creditors'  bill,  is  not 
a  bill  merely  for  the  administration  of  the 
assets  of  an  insolvent  corporation.  There 
is  no  fund  formerlj^  belonging  to  the  cor- 
poration in  court  for  distribution.  It  is 
a  suit  for  the  enforcement  of  a  personal 
liability  of  the  defendant  stockholders  to 
pay  the  debts  of  the  corporation,  in  which 
the  creditors  are  the  complainants.  Each 
creditor  becomes  a  party  to  the  suit,  it  is 
true,  only  when  he  appears  to  prove  his 
claim.  His  right  to  proceed  depends  upon 
the  fact  of  his  being  the  owner  of  a  valid 
claim  against  the  corporation;  but  if  he 
proves  such  a  claim,  then  he  does  prove 
himself  to  be  a  creditor,  and  as  such  is 
entitled  to  come  in  under  the  decree,  and 
has  a  right  to  be  considered  as  a  party 
complainant  from  the  beginning  by  re- 
lation to  the  time  of  filing  the  bill.  The 
beginning  of  the  suit  as  between  the  cred- 
itor and  the  stockholder  is  the  date  of  the 
filing  of  the  bill,  if  during  its  progress 
and  pendency  he  proves  his  right  to  be 
considered  as  a  cocomplainant."  Rich- 
mond V.  Irons,  121  U.  S.  27,  54,  30  L.  Ed. 
864. 

10.  Recovery  of  judgment  not  a  pre- 
requisite.— W'vman  v.  Wallace,  201  U.  S. 
230.   242.   50   L.    Ed.  738. 

11.  Dissenting  stockholder  bound. — 
Poppleton  V.  Wallace,  201  U.  S.  24.5.  50  L. 
Ed.    743. 

12.  Previous  action  by  comptroller. — 
Upon  a  bill  filed  under  the  50th  section 
of  the  National  Bank  Act  of  1864  by  a 
receiver,  against  the  stockholders,  where 
the  bank  fails  to  paj'  its  notes,  it  is  in- 
dispensable, that  action  on  the  part  of  the 
comptroller  of  the  currency,  touching  the 
personal  liability  of  the  stockholders,  pre- 
cede the  institution  of  any  suit  by  the  re- 
ceiver, and  the  fact  must  be  averred  in  the 
bill.  Kennedy  v.  Gibson,  8  Wall.  498,  19 
L.   Ed.  476. 

The    contention,    that    no    cause    of    ac- 


tion arises  until  a  demand  has  been  made, 
is  fully  met  bj'  the  allegation  of  the  bill 
that  on  June  10,  1893,  the  comptroller  of  the 
currency  made  an  order  in  which  he  de- 
clared that  he  had  made  an  assessment 
and  requisition  upon  the  shareholders, 
"and  that  he  did  thereby  make  demand 
upon  each  and  every  share  of  the  capital 
stock  of  the  said  association,"  and  directed 
the  receiver  to  take  proceedings  b}'  suit 
to  enforce  the  individual  liabilitj'  of  the 
shareholders.  McDonald  v.  Thompson, 
184  U.  S.  71,  76,  46  L.  Ed.  437,  reaffirmed 
in  Smith  v.  Brown.  187  U.  S.  637,  47  L. 
Ed.   344. 

13.  Married  woman's  capacity  to  become 
stockholder. — A  bill  in  equity  by  a  re- 
ceiver of  an  insolvent  national  bank, 
against  a  married  woman  to  enforce  her 
individual  liabilit}-  on  stock  of  the  bank 
owned  by  her,  along  with  her  husband, 
out  of  her  separate  property,  was  not  de- 
fective in  not  alleging  that,  at  the  time 
she  became  a  stockholder,  she  had  the 
capacity  to  become  a  stockholder.  It 
alleges  that,  at  the  time  the  bank  sus- 
pended, she  "was  the  ow-ner"  of  the  shares. 
This  is  an  allegation  that  she  was  then 
the  lawful  owner  of  those  shares,  and  had 
lawfully  become  such  owner,  with  the 
capacity  to  become  such  owner  at  the 
time  she  became  such  owner.  It  is  con- 
sistent with  this  allegation,  that  she  may 
have  owned  the  shares  before  she  mar- 
ried, or  that,  when  she  became  such 
owner,  if  she  was  then  married,  she  had 
the  right  to  become  such  owner,  by 
virtue  of  the  laws  of  the  state,  where 
the  bank  was  located,  in  connection 
with  the  provisions  of  the  statutes  of 
the  United  States  in  regard  to  national 
banks.  Bundy  v.  Cocke,  128  U.  S.  185, 
187,    188.    32    L.    Ed.    396. 

14.  Estoppel  of  stockholder. — Casey 
i:   Galli.   94  U.   S.   673.  24  L.    Ed.    168. 

Assertion  of  right  to  release  or  dis- 
charge.— See  ante.  "Release  or  Discharge 
of   Liability."   V,   E.  2,   b,   (6). 

15.  Amended  bill. — A  bill  was   filed  by 
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cc.  Parties. — Creditors  of  the  bank  are  not  proper  parties  to  such  a  bill  filed 
by  a  receiver.  The  receiver  is  the  proper  party  to  bring  suit,  whether  at  law 
or  in  equity, i*"'  and  all  the  stockholders  need  not  be  made  codefendants.^'  But 
no  decree  should  be  made  discharging  from  liability  stockholders  who  are  not 
parties  and  whose  liability  is  not  in  issue. ^^ 


a  judgment  creditor  against  a  national 
bank,  alleging  the  recovery  of  a  judgment 
and  execution  thereon  unsatisfied;  that 
the  bank  had  suspended  and  gone  into 
voluntary  liquidation  under  the  charge  of 
its  president:  that  such  president  had  con- 
verted its  assets  to  his  own  use  and  that 
of  others,  in  violation  of  his  trust  and 
in  fraud  of  creditors,  to  create  prefer- 
ences, and  was  otherwise  dissipating  and 
squandering  them:  that  the  capital  stock 
amounted  to  a  stated  sum  and  was  owned 
by  named  stockholders  in  specified 
amounts:  it  praved  for  a  full  discovery 
of  all  the  transactions  of  the  president 
in  reference  to  the  affairs  of  the  bank 
since  its  suspension,  and  all  the  assets 
of  the  bank  since  he  had  been  in  posses- 
sion and  control,  and  what  disposition 
had  been  made  thereof;  and  that  all  sales 
and  conveyances  made  by  the  bank  or 
the  president  be  set  aside  as  fraudulent, 
and  all  its  property  in  its  possession  or 
the  president's  be  delivered  up  to  the 
court  and  applied  to  complainant's  judg- 
ment so  far  as  necessary;  for  an  injunc- 
tion against  any  further  transfers  of 
the  assets;  for  the  appointment  of  a 
receiver  with  the  general  powers  of 
receivers  in  like  cases:  and  for  general 
relief.  It  was  held  that  the  bill  was  not 
strictly  and  technically  a  creditor's  bill 
merely  for  the  pm-noti^  of  s-dii^ctirsr  onui- 
table  assets  to  the  payment  of  complain- 
ant's judgment,  althorgh  that  was  a  part 
of  its  purpose,  but  it's  main  purpose  was 
to  obtain  a  judicial  administration  of  the 
affairs  of  the  bank  on  the  ground  that  its 
capital  stock  and  property  was  a  trust 
fund  for  its  creditors,  it  being  insolvent 
and  in  liquidation,  and  that  under  the 
management  of  its  officers  and  directors 
this  trust  was  being  violated  and  per- 
verted. Richmond  v.  Irons,  121  U.  S. 
27,  .-50  L.  Ed.  8f)4. 

An  amended  bill  was  filed,  after  the 
resources  of  the  bank  discovered  and  de- 
livered to  the  receiver  had  been  exhausted, 
which  set  out  the  names  of  all  the  stock- 
holders with  their  holdings,  charging  that 
certain  of  them  combined  with  the  presi- 
dent to  commit  a  fraud  upon  the  creditors 
of  the  bank  by  surrendering  and  trans- 
ferring their  shares  of  stock  in  exchange 
for  a  portion  of  the  assets  applicvble  to 
debts,  and  praying  as  part  of  the  relief 
that  these  transactions  be  inquired  into 
and  set  aside,  the  assets  so  received  be 
delivered  up  and  applied  to  debts,  and 
account  be  taken  of  all  the  indebtedness 
of  the  bank  and  the  amounts  due  from 
each  of  the  defendants  to  the  creditors 
under    their    statutory    individual    liability. 

3  U  S  Enc-11 


This  amended  bill,  although  in  some  re- 
spects a  departure  from  the  case  stated 
in  the  original  bill,  was  held  sufficiently 
germane  to  the  original  bill  not  to  be 
multifarious,  or  inappropriate  or  foreign 
to  its  general  purposes,  and  that  the  va- 
rious matters  of  the  amended  and  original 
bills  were  connected  together  in  such  way 
as  fairly  to  bring  the  question  of  grant- 
ing leave  to  file  the  amended  bill  within 
the  discretion  of  the  court  below.  Rich- 
mond V.  Irons,  121  U.  S.  27,  30  L.  Ed. 
864. 

The  amendment  made  at  the  hearing, 
whereby  the  amended  bill  was  changed 
so  as  to  state  that  it  was  filed  by  the 
complainant  on  behalf  of  himself  and  all 
other  creditors,  was  purely  formal  and 
properly  permitted  for  the  purpose  of 
making  the  bill  explicitly  to  conform  to 
all  that  had  taken  place  previously  in  the 
progress  of  the  cause.  Richmond  v.  Irons, 
121    U.    S.   27,   46,   30   L.    Ed.    864. 

The  action  of  the  circuit  court  in  per- 
mitting these  amendments  is  justified  by 
the  rules  on  that  subject  as  stated  by 
this  court  in  the  case  of  Neale  v.  Neale,  9 
Wall.  1,  19  L.  Ed.  ,590;  in  The  Tremolo 
Patent,  23  Wall.  518,  23  L.  Ed.  97:  and 
Hardin  v.  Boyd,  113  U.  S.  7.56,  761,  28  L. 
Ed.  1141.  Richmond  v.  Irons,  121  U.  S. 
27,    47,    30    L.    Kd.    864. 

16.  Creditors  not  proper  parties. — 
Kennedy  v.  Gibson,  8  Wall.  498,  19  L. 
Ed.    476. 

17.  Stockholders. — When  contribution 
only  is  sought,  all  the  stockholders  who 
can  be  reached  by  the  process  of  the 
court  may  be  joined  in  the  suit.  It  is 
no  objection  to  such  a  bill  properly  filed 
against  stockholders  within  the  jurisdic- 
tion of  the  court,  that  stockholders  named 
in  the  bill,  and  averred  in  it  to  be  with- 
out the  jurisdiction,  are  not  made  co- 
defendants.  Kennedy  i'.  Gibson,  8  Wall. 
498,    506.    19    L.    Ed.    476. 

18.  The  holder  of  the  notes  of  an  in- 
solvent bank,  the  stockholders  whereof 
are  liable  for  so  much  of  the  just  claims 
of  creditors  as  remain  unpaid  after  the 
assets  of  the  bank  shall  be  exhausted, 
filed  a  bill  in  equitv  to  wind  up  the  affairs 
of  the  institution  u'  'er  the  provisions 
of  its  charter.  The  s  -kh'^lders  were  not 
made  parties,  nor  sc  ved  with  process; 
vor  was  any  motion,  petition,  or  prayer, 
filed  to  subject  them  to  liability.  Held, 
that  so  much  of  the  final  decree  as  dis- 
charged them  from  all  li.ibility  for  and 
on  account  of  any  debt  or  demand  against 
them  or  the  bank  was  erroneous,  as  their 
liability  was  not  put  i  issue.  It  cannot 
stand    in    the    way    of    proceeding    against 
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(d)  Lmiitations. — In  General. — It  has  been  repeatedly  held  that  suits,  either 
at  law  or  in  eqtiitv,  in  the  circuit  court,  by  creditors  to  enforce  the  stockholders' 
liability  under  a  state  statute,  are  governed  by  the  state  statute  of  limitations.is 
And  where  the  charter  of  a  state  bank  made  its  stockholders,  at  the  time  of  its 
failure  or  within  a  year  prior  thereto,  liable  individually  for  a  sum  not  over 
twice  the  amount  of  their  holdings,  such  failure  occurred  when  the  bank  failed 
to  pay  its  depositors  or  the  outstanding  circulating  notes,  and  the  statute  then 
began  to  run  against  such  liability.-'' 

As  to  National  Bank  Stockholders. — In  the  absence  of  any  provision  of 
the  act  of  congress  creating  the  liability,  fixing  a  limitation  of  time  for  com- 
mencino-  actions  to  enforce  it,  the  statute  of  limitations  of  the  particular  state 


the  stockholders  and  should  be  set  aside. 
Terry  v.  Commercial  Bank,  92  U.  S.  454, 
23   L.    Ed.   620. 

19.  State  law  governs. — Fourth  Nat. 
Bank  v.  Francklyn,  120  U.  S.  747,  756,  30 
L.  Ed.  825,  citing  Terry  v.  Tubman,  92 
U.  S.  156,  23  L.  Ed.  537;  Carrol  v.  Green, 
92  U  S.  509,  23  L.  Ed.  738;  Terry  v.  An- 
derson, 95  U.   b.   628,  24  L.   Ed.  365. 

The  Exchange  Bank  of  Columbia,  S. 
C,  failed  in  February,  1865.  In  June,  1872, 
its  creditors  filed  a  bill  in  equity  to  en- 
force their  claims  against  the  stockholders 
under  a  clause  of  the  charter,  which, 
"upon  the  failure  of  the  bank,"  rendered 
them  individually  liable  for  any  sum  not 
exceeding  double  the  value  of  their  re- 
spective shares.  The  defense  set  uo  the 
Statute  of  Limitations  of  1712,  which 
requires  actions  upon  the  case,  and  ac- 
tions of  debt,  grounded  upon  any 
contract  without  specialty,  to  be 
brought  within  four  years.  Held,  that  as 
the  liability  of  the  stockholders  arose  from 
their  acceptance  of  the  act  creating  the 
cornoration,  and  their  implied  promises  to 
fulfill  its  requirements,  the  proper  remedy 
was  an  action  upon  the  case;  and  that,  as 
the  statute  barred  such  an  action  at  law, 
it  was  also  a  good  defense  in  equity. 
Carrol  v.  Green,  92  U.  S.  509,  23  L.  Ed. 
738. 

The  Statute  of  Georgia  of  1869,  limiting 
the  time  for  enforcing  rights  accrued  prior 
to  June  1,  1865,  may  be  set  up  as  a  valid 
bar  to  suits  brought  after  Jan.  1,  1870,  to 
enforce  the  individual  liability  of  the 
stockholders  of  a  bank  in  that  state  for 
the  ultimate  redemption  of  its  bills  which 
it  ceased  and  failed  to  pay  before  June 
1,  1865,  or  to  recover  the  unpaid  balance 
due  on  stock  subscriptions  at  the  time  of 
such  failure,  as  it  allowed  sufficient  time, 
before  the  bar  attached.  Terry  v.  Ander- 
son, 95  U.  S.  628,  24  L.  Ed.  365. 

In  Terry  v.  Tubman,  92  U.  S.  156,  23 
L.  Ed.  537,  it  was  decided  that  where  the 
charter  of  a  bank  contained  a  provision 
binding  the  individual  property  of  its 
stockholders  for  the  ultimate  redemption 
of  its  bills  in  proportion  to  the  number 
of  shares  held  by  them  respectively,  the 
liability  of  the  stockholder  arose  when 
the  bank  refused  or  ceased  to  redeem,  and 
was-  notoriously  insolvent;  and  that  when 


such  insolvency  occurred  prior  to  June 
1,  1865,  an  action  against  a  stockholder 
not  commenced  by  Jan.  1,  1870,  was 
barred  by  the  statute  of  limitations  of 
Georgia  of  March  16,  1869.  That  act,  as 
recited  in  its  preamble,  was  passed  on  ac- 
count of  the  confusion  that  had  "grown 
out  of  the  distracted  condition  of  affairs 
during  the  late  war,"  and  substantially 
barred  suits  upon  all  actions  which  ac- 
crued before  the  close  of  the  war,  if  not 
commenced  by  the  first  day  of  January, 
1870.  Terry  v.  Anderson,  95  U.  S.  628, 
632,    24    L.    Ed.    365. 

20.  Date,  af  failure  and  commencement 
of  statute  to  run. — Where  a  South  Caro- 
lian  state  bank  failed,  within  the  meaning 
of  the  clause  of  its  charter,  in  November, 
1860,  it  follows  that  only  those  who  were 
then  shareholders,  or  who  had  been  within 
twelve  months  before,  are  liable,  or  could 
be  liable,  in  this  suit,  and  as  to  those  who 
were  then  stockholders  the  statute  of 
limitation  is  a  perfect  bar,  and  no  action 
can  be  maintained  against  them.  God- 
frey v.  Terry,  97  U.  S.  171,  180,  24  L.  Ed. 
944. 

Where  a  bank  failed  to  pay  the  deposits 
then  held,  or  the  circulating  notes  it  had 
then  out,  according  to  its  legal  obligations 
to  do  so,  it  was  not  able  to  do  so,  and 
therefore  was  insolvent.  It  did  not  do  so, 
and  was  therefore  bankrupt.  It  refiised 
to  do  so,  and  therefore  it  had  failed. 
Godfrey  v.  Terry,  97  U.  S.  171,  179,  24  L. 
Ed.   944. 

"Since  it  never  did  pay  or  offer  to  pay 
these  obligations,  since  it  was  never  after 
this  able  to  pay  these  obligations,  it  was 
ever  afterwards  insolvent,  and  its  failure 
must  bear  date  of  this  first  and  continued 
refusal  and  inability  to  pay."  Godfrey  v. 
Terry,  97   U.   S.   171,   179,   24  L.   Ed.  944. 

The  suspension  of  specie  payments  took 
place  on  the  twenty-seventh  day  of  No- 
vember, 1860,  and  the  statute  of  limitations 
of  four  years  of  the  state  of  South  Caro- 
lina, applicable  to  such  cases,  bars  the 
right  of  recovery  by  a  holder  of  its  notes 
upon  the  statutory  individual  liability  of 
its  stockholders.  This  point  was  adjudged 
in  this  court  against  the  present  com- 
plainant in  Godfrey  v.  Terry,  97  U.  S.  171, 
24  L.  Ed.  944.  Terry  v.  McLure,  103  U. 
S  442.  26  L.  Ed.  403.  See,  also.  Carrol  v. 
Green,  92  U.  S.  509,  23  L.   Ed.  738. 
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is  applicable^!  and  where  the  state  statute  makes  no  distinction  between  foreign 
and  domestic  corporations,  none  obtains. 2-  So  far  as  the  statute  of  limitations 
is  concerned  at  least,  the  liability  is  one  arising  from  the  statute,  not  a  liability 
by  contract,-'^   certainly  not  upon  a   written   contract. ^^     The  stockholders'  stat- 


21.  State  statute  applicable. — Rev.  Stat., 
§  721;  Campbell  v.  Haverhill,  1.5.5  U.  S. 
610,  .38  L.  Ed.  280:  McClaine  v.  Rankin, 
197  U.  S.   154,  158,  49  L.  Ed.  702. 

22.  Foreign  and  domestic  corporations. 
— Section  :!94  of  the  Code  of  Civil  Pro- 
cedure of  New  York,  which  excepts  from 
the  general  limitation  statutes  an  action 
against  a  director  or  stockholder  of  a 
moneyed  corporation,  or  banking  associa- 
tion, to  recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability  created 
by  the  common  law  or  by  statute  (but 
such  an  action  must  be  brought  within 
three  years  after  the  cause  of  action  has 
accrued),  applies  to  directors  and  stock- 
holders of  foreign  corporations.  Piatt  v. 
Wilmot,  19.3  U.   S.   602.  607,  48  L.   Ed.  809. 

"The  substance  of  the  legislation  is  that 
when  suits  are  brought  in  the  state  of 
New  York  to  enforce  therein  the  liabili- 
ties of  directors  or  stockholders,  the  stat- 
ute of  limitation  enacted  by  the  legisla- 
ture of  that  state  in  regard  to  directors  or 
stockholders  of  domestic  corporations 
shall  also  apply  to  directors  or  stock- 
holders of  foreign  corporations.  This 
is  what  the  legislature  has  done  and  this 
is  what  it  had  the  right  to  do."  Piatt  v. 
Wilmot,  193  U.  S.  602,  610,  48  L.   Ed.  809. 

23.  Liability  statutory. — "It  is  true  that 
in  particular  cases  the  liability  has  been 
held  to  be  in  its  nature  contractual,  yet 
it  is  nevertheless  conditional,  and  enfor- 
cible  only  according  to  the  federal  stat- 
ute, independent  of  which  the  cause  of 
action  does  not  exist,  so  that  the  remedy 
at  law  in  efifect  given  by  that  statute  is 
subject  to  the  limitations  imposed  by  the 
state  statute  on  such  actions."  McClaine 
V.  Rankin,  197  U.  S.  154,  162,  49  L.  Ed. 
702. 

"In  Matteson  v.  Dent,  176  U.  S.  521, 
44  L.  Ed.  571,  the  stock  still  stood  in  the  ' 
name  of  the  decedent,  and  it  was  decided 
that  the  statutory  liability  was  a  debt 
within  the  state  law,  but  not  that  it  was 
a  true  contract."  McClaine  v.  Rankin, 
197  U.   S.  154,  162,  49  L.   Ed.   702. 

"Some  statutes  imposing  individual  lia- 
bility are  merely  in  affirmation  of  the  com- 
mon law,  while  others  impose  an  individ- 
ual liability  other  than  that  at  common 
law.  If  §  5151  had  provided  that  sub- 
scribing to  stock  or  taking  shares  of  stock 
amounted  to  a  promise  directly  to  every 
creditor,  then  that  liability  would  have 
been  a  liability  by  contract.  But  the 
words  of  §  5151  do  not  mean  that  the 
stockholder  promises  the  creditor  as  sur- 
ety for  the  debts  of  the  corporation,  but 
merely  impose  a  liability  on  him  as  sec- 
ondary to  those  debts,  which  debts  re- 
mam    distinct,    and    to    which    the    stock- 


holder is  not  a  party.  The  liability  is  a 
consequence  of  the  breach  by  the  corpo- 
ration of  its  contract  to  pay,  and  is  col- 
lateral and  statutory."  McClaine  z:  Ran- 
kin,   ]97    U.    S.    154,    161,    49    L.    Ed.    702. 

24.  Not  upon  written  contract. — In  Mc- 
Donald V.  Thompson,  184  U.  S.  71,  46  L. 
Ed.  437,  the  action  was  brought  on  an  as- 
sessment upon  the  stockholders  of  a  na- 
tional bank  to  the  amount  of  the  par 
value  of  the  shares,  and  not  to  recover 
an  amount  unpaid  on  the  original  sub- 
scription, and  it  was  held  that  the  five- 
year  limitation  did  not  apply,  because  the 
cause  of  action  was  not  upon  a  written 
contract,  but  that  the  four-year  limita- 
tion applied,  "whether  the  promise  raised 
by  the  statute  was  an  implied  contract 
not  in  writing  or  a  liability  created  by 
statute,"  no  distinction  between  them  as 
to  the  limitation  being  made  bv  the  state 
statute.  McClaine  z:  Rankin,  "l97  U.  S. 
154,   160,  49  L.   Ed.   702. 

There  is  no  contract  in  writing  with 
the  creditors  or  depositors  of  the  bank, 
and  none  with  the  bank  itself,  to  which 
the  receiver  could  be  said  to  be  a  privy, 
except  to  pay  for  the  stock  as  originally 
issued.  Granting  there  was  a  contract 
with  the  creditors  to  pay  a  sum  equal  to 
the  value  of  the  stock  taken,  in  addition 
to  the  sum  invested  in  the  shares,  this 
was  a  contract  created  by  the  statute,  and 
obligatory  upon  the  stockholders  by  rea- 
son of  the  statute  existing  at  the  time  of 
their  subscription;  but  it  was  not  a  con- 
tract in  writing  under  the  statute  of  limi- 
tations. McDonald  v.  Thompson  184  U 
S.  71,  73,  46  L.  Ed.  437,  reaffirmed  in 
Smith  V.  Brown,  187  U.  S.  637,  47  L  Ed 
344. 

Whether  the  promise  raised  by  the  stat- 
ute was  an  implied  contract  not  in  writ- 
ing or  a  liability  created  by  statute,  it  is 
immaterial  to  inquire.  For  the  purposes 
of  this  case  it  may  have  been  both.  The 
statute  was  the  origin  of  both  of  the  right 
and  the  remedy,  but  the  contract  was  the 
origin  of  the  personal  responsibility  of 
the  defendant.  Did  the  statute  make  a 
distinction  between  them  with  reference 
to  the  time  within  which  an  action  must 
be  brought,  it  might  be  necessary  to 
make  a  more  exact  flcfinition;  but  as  the 
action  must  be  brought  in  any  case  within 
four  j'ears,  it  is  unnecessary  to  go  farther 
than  to  declare  that  it  is  not  a  contract 
in  writing  within  the  meaning  of  §  10  of 
the  Nebraska  act.  McDonald  f.  Thomp- 
son, 184  U.  S.  71,  74,  46  L.  Ed.  437,  re- 
affirmed in  Smith  v.  Brown,  187  U.  S.  637, 
47   L.    Ed.  344. 

Nature  in  general. — See  ante,  "National 
Banks,"   V,   E,  2,  b,    (1),    (b). 
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utory  liability  is  conditional,  and  the  statutes  of  limitation  do  not  commence  to 
run  until  after  assessment  has  been  made.-^ 

(e)  Judgment  or  Decree. — Where  the  charter  of  a  state  bank  provided  that, 
in  case  of  failure,  the  shareholders  at  the  time  or  within  a  year  prior  thereto 
should  be  individually  liable  for  any  sum,  not  exceeding  twice  the  amount  held, 
it  was  held,  not  that  the  stockholders  must  each  be  sued  in  a  different  action,  but 
no  judgment  can  be  rendered  against  a  man  who  is  not  brought  within  the  juris- 
diction of  the  court,  because  somebody  else  is  on  a  similar  liability,  and  it  should 
not  be  joint  but  against  each  party  served,  severally. 2*5 

Interest  on  Liability. — The  liability  of  the  stockholders  bears  interest  from 
the  time  of  the  decision  of  the  comptroller  to  enforce  their  personal  liability, 
and  where  this  was  communicated  to  the  receiver  by  a  letter  from  the  comp- 
troller, it  bears  interest    from  the  date  of  this  letter.-'^ 

3.  Rights  of  Action. — See  post.  "Actions  and  Suits  by  Receiver,"  VIII,  F, 
6 :  "Dissolution  and  Forfeiture."   IX. 

F.  Dividends. — Liability  to  Refund  Fraudulent  One. — Where  a  div- 
idend was  fraudulently  made  for  the  stock  of  a  national  bank  after  it  was  in 
realitv  insolvent,  a  stockholder  receiving  the  same  is  liable  to  refund  at  the  suit 
of  the  receiver  of  the  bank,  and  the  fact  that  he  had  paid  for  the  same  by 
check  to  the  president  of  the  bank  individually,  will  not  relieve  him  of  his  lia- 
bility therefor.-^ 

G.  Assignment  and  Transfer — 1.  Assigxability  Generally  oe  Bank 
Stock. — In  General. — Every  bank  stockholder,  unless  prohibited  by  statute  or 
the  charter  of  the  bank,  or  by-law  legally  enacted,  has  the  right  to  sell,  assign 


25.  Commencement  of  period. — McDon- 
ald V.  Thompson,  184  U.  S.  71.  46  L.  Ed. 
437,  reaffirmed  in  Smith  z\  Brown,  187 
U.  S.  6.37.  47  L.  Ed.  344,  McClaine  z'.  Ran- 
kin,  197  U.   S.   154,  160,  49  L.   Ed.  702. 

"The  right  to  sue  did  not  obtain  until 
the  comptroller  of  the  currency  had 
acted,  and  his  order  was  the  basis  of  the 
suit.  The  statute  of  limitations  did  not 
commence  to  run  until  assessment  made, 
and  then  it  ran  as  against  an  action  to  en- 
force the  statutory  liability  and  not  an 
action  for  breach  of  contract."  Subdivi- 
sion 3  of  §  4800  of  Bollinger's  Washington 
did  not  apply,  and  §  4805  did.  McCla'ne 
r.  Rankin,  197  U.  S.  154,  162,  49  L.  Ed. 
702. 

Where  the  action  is  not  brought  by 
the  creditors  under  the  second  section  of 
the  act  of  June  30,  1876,  but  by  the  re- 
ceiver under  Rev.  Stat.,  §  5234,  in  such 
cases  no  debt  becomes  due  to  the  re- 
ceiver as  such  until  a  deficiency  has  been 
ascertained  and  an  assessment  made,  when 
the  statute  begins  to  run.  McDonald  v. 
Thompson,  184  U.  S.  71,  76,  46  L.  Ed. 
437,  reaflfirmed  in  Smith  v.  Brown,  187 
U  S.  637,  47  L.  Ed.  344:  Scovill  v.  Thayer, 
105  U.  S.  143,  145.  26  L.  Ed.  968;  Haw- 
kins i:  Glenn,  131  U.  S.  319,  33  L.  Ed.  184; 
Wyman  v.  Wallace,  201  U.  S.  230,  241,  50 
L.    Ed.   738. 

"Cases  such  as  Carrol  v.  Green,  92  U. 
S.  509,  23  L.  Ed.  738.  and  Metropolitan 
R.  Co.  v.  District  of  Columbia,  132  U.  S. 
1,  33  L.  Ed.  231,  are  not  controlling,  for 
in  them  the  right  to  recover  was  direct 
and  immediate  and  not  secondary  and  con- 
tingent. *  *  *  In  Carrol  i'.  Green  it 
was   said:     'According  to  the   statute,  the 


liability  of  "each  stockholder"  arose  upon 
"the  failure  of  the  bank."  The  liability 
gave  at  once  the  right  to  sue;  and.  by 
necessary  consequence,  the  period  of  limi- 
tr'tion  began  at  the  same  time.'  "  Mc- 
Claine z'.  Rankin,  197  U.  S.  154,  162,  49 
L.    Ed.    702. 

26.  Form  of  decree. — A  decree  which 
leaves  the  marshal  of  the  court  to  collect 
the  whole  of  each  execution  out  of  one 
man,  or  any  number,  as  he  pleases,  is 
erroneous.  It  was  no  trouble  to  take  the 
sum  due  to  each  creditor  and  the  sums  due 
from  each  holder,  give  a  decree  nisi  with 
time  for  each  man  to  pay  the  sum  as- 
sessed. Against  such  as  did  not  pay  let 
execution  issue;  and  if  nulla  bona  was  re- 
turned, there  must  be  a  new  assessment 
against  the  others  until  all  should  be  paid 
or  the  sum  of  the  several  liabilities  ex- 
hausted. On  the  other  hand,  the  whole 
benefit  of  the  chancery  remedy,  namely, 
the  power  to  do  justice  to  all  by  equal- 
izing and  properly  distributing  the  relief 
and  the  biirden  was  not  exercised  by  this 
decree.  Godfrey  v.  Terry,  97  U.  S.  171, 
176,  24  L.  Ed.  944,  citing  Pollard  v.  Bailey, 
20  Wall.  520,  22  L.  Ed.  376;  Hornor  v. 
Henning,   93   U.    S.   228,   23    L.    Ed.   879. 

27.  Decree  for  interest  on  liability. — 
Bowden  r.  Johnson,  107  U.  S.  251,  263,  27 
L.  Ed.  386:  Casey  z:  Galli,  94  U.  S.  673,  24 
L.    Ed.    168. 

Decree  without  proper  parties. — See 
ante,  "Parties,"  V.  E,  2,  b,  (7),  (c),  cc. 

28.  Dividend  declared  after  insolvency. — 
Finn  z:  Brown,  142  U.  S.  56,  35  L.  Ed. 
936.  See  ante,  ".\pplication  of  Rules  to 
Specific  Acts,"  IV,  B,  2,  h,  (3),  (b),  bb. 


BANKS  AND  BANKING. 


165 


and  transfer  his  stock  freely  and  without  limitation, ^^  and,  as  between  the  par- 
ties, passes  by  mere  delivery  of  the  shares,-'-  and  charter  provisions  limiting  this 
right  are  intended  for  the  protection  of  the  bank  merely,  and  do  not  affect  the 
rights  of  the  parties  to  a  transfer  in  breach  thereof  as  between  themselvcs.^i 

Of  National  Bank  Stock. — The  rules  governing  the  transferability  of  na- 
tional bank  shares  are  the  same  in  general  as  those  applicable  to  other  corporate 
shares,  i.  e.,  they  are  salable  and  transferable  at  the  will  of  the  owner,  under 
regulations  of  the  association  as  to  the  manner  of  transfer.-'*^*  But  by  §  5139 
of  the  Revised    Statutes,  those  persons  only  have  the  rights   and   liabilities   of 


29.  Freedom  of  transfer. — "One  essen- 
tial feature  of  an  incorporated  joint  stock 
company  is  the  right  of  each  stockholder, 
without  restraint,  to  sell  or  transfer  his 
shares  at  pleasure.  Thompson,  Liability 
of  Stockholders,  §  210,  and  cases  there 
cited.  So  well  established  is  this  right 
that  a  by-law  of  a  bank  putting  restric- 
tions upon  the  transferability  of  stock  in 
the  hands  of  its  members  has  been  held 
void  as  being  in  restraint  of  trade."  Mor- 
gan V.  Struthers,  131  U.  S.  246,  252,  33  L- 
Ed.  132. 

30.  By  delivery. — As  between  the  stock- 
holder and  the  pledgee,  the  property  in 
the  shares  of  stock,  undoubtedly,  passed 
to  the  latter  without  the  formality  of  a 
transfer  on  the  books  of  the  bank.  As 
collateral  security  for  the  payment  of  their 
notes,  discounted  and  held  by  the  Cecil 
National  Bank,  and  with  the  nowcr  to  sell 
for  the  purpose  of  payment,  the  title 
passed  by  the  de4ivery  of  the  certificate, 
with  the  accompanying  power  of  attorney. 
Johnston  %>.  Laflin,  103  U.  S.  800,  26  L. 
Ed.  532;  Cecil  Nat.  Bank  <'.  Watsontown 
Bank,  105  U.  S.  217,  220,  221,  26  L.  Ed. 
1039.      See   post,    "Bank's    Lien,"    V,    G,   2. 

31.  Effect  of  charter  regulations. — "In 
Black  V.  Zacharic,  3  How.  4S3,  513,  11 
L.  Ed.  690,  it  was  said:  "It  is  true  that 
the  charters  of  the  Carrollton  Bank  and 
of  the  Gaslight  and  Banking  Company 
provide  that  no  transfer  of  the  stock 
of  these  corporations  shall  be  valid  or 
effectual  until  such  transfers  shall  be  en- 
tered or  registered  in  a  book  or  books  to 
be  kept  for  that  purpose  by  the  corpo- 
ration. But  this  is  manifestly  a  regula- 
tion designed  for  the  security  of  the  bank 
itself,  and  of  third  persons  taking  trans- 
fers of  the  stock  without  notice  of  any 
prior  equitable  transfer.  It  relates  to  the 
transfer  of  the  legal  title,  and  not  of  any 
equitable  interest  in  the  stock  subordinate 
to  that  title.  In  the  case  of  the  Union 
Bank  v.  Laird,  2  Wheat.  390,  4  L.  Ed.  269, 
this  court  took  notice  of  the  distinction 
between  the  legal  and  equitable  title  in 
ca'^es  of  bank  stock,  where  the  charter 
of  the  bank  had  provided  for  the  mode 
of  transfer.  The  general  construction 
which  has  bee»n  put  upon  the  charters  of 
other  banks  containing  similar  provisions 
as  to  the  transfer  of  their  stock,  is,  that 
the  provisions  are  designed  solely  for  the 
s.ifety  and  security  of  the  bank  itself,  and 
of  purchasers  without  notice;  and  that  as 
between    vendor    and    vendee    a    transfer, 


not  in  conformity  to  such  provisions,  i.i 
good  to  pass  the  equitable  title  and  divest 
the  vendor  of  all  interest  in  the  stock." 
Leyson  v.  Davis,  170  U.  S.  36,  40,  42  L. 
Ed.  939,  reaffirmed  in  Farmers'  Xat.  Bank 
V.  Robinson,  176  U.  S.  681,  44  L.  Ed.  637. 
See  Moores  v.  Citizens'  Nat.  Bank,  in 
U.  S.  156,  165,  28  L.  Ed.  385.  See  post, 
"Bank's    Lien,"    V,    G,    2. 

31a.    Same  generally  as  other  share-;. — 

Johnston  z\  Laflin,  103  U.  S.  800  804  :^6 
L.  Ed.  532. 

So  far  as  the  act  of  congress  is  con- 
cerned, the  doctrine  is,  as  stated  in  John- 
ston 7'.  Laflin,  103  U.  S.  800,  804,  26  L.  Hd. 
.532,  that:  "The  transferability  of  share'; 
in  the  national  banks  is  not  governed  by 
different  rules  from  those  which  are  or- 
dinarily applied  to  the  transfer  of  shares 
in  other  corporate  bodies."  Leyson  v. 
Davis,  17Q  U.  S.  36,  40.  42  L.  Ed.  939,  re- 
affirmed in  Farmers'  Nat.  Bank  v.  Rob- 
inson,   176  U.   S.  681,  44   L.    Ed.  637. 

"By  §  5139  of  the  Revised  Statutes  of 
the  United  States,  it  is  provided  tliat  the 
capital  stock  of  banking  associations  shr'l 
be  divided  into  shares  of  one  hundred  d -li- 
lars  each,  and  be  deemed  personal  prop- 
erty, and  transferable  on  the  books  of  the 
association  in  such  manner  as  may  be 
prescribed  in  the  by-laws  or  articles  ot 
association:  that  every  person  becoming 
a  shareholder  by  such  transfer  shall,  in 
proportion  to  his  shares,  succeed  to  all 
the  rights  and  liabilities  of  the  prior 
holder  of  such  shares:  and  that  no  change 
shall  be  made  in  the  articles  of  association 
by  which  the  rights,  remedies  or  security 
of  the  existing  creditors  of  the  assoc'a- 
tion  shall  be  impaired."  Robinson  :', 
Southern  Nat.  Bank,  180  U.  S.  295,  304, 
305,  45  L.   Ed.  536. 

"The  power  to  transfer  their  stock  is 
one  of  the  most  valuable  franchises  con- 
ferred by  congress  on  banking  associa- 
tions. Without  this  power,  it  can  readily 
be  seen  the  value  of  the  stock  would  be 
greatly  lessened,  and,  obviously,  what- 
ever contributes  to  make  the  shares  of 
the  stock  a  safe  mode  of  investment,  and 
easily  convertible,  tends  to  enhance  their 
value.  It  is  no  less  the  interest  of  the 
shareholder,  than  the  public,  that  the  cer- 
tificate representing  his  stock  should  be 
in  a  form  to  secure  public  confidence,  for 
without  this  he  could  not  negotiate  it  to 
any  advantage."  First  Nat.  Bank  :•.  Lan- 
ier, 11  Wall.  369,  377,  20  L.  Ed.  172. 
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stockholders  who  appear  to  be  such  as  are  registered  on  the  books  of  the  as- 
sociation, the  stock  being  transferable  only  in  that  way.  No  person  becomes  a 
shareholder,  subject  to  such  liabilities  and  succeeding  to  such  rights,  except  by 
such  transfer ;  until  such  transfer  the  prior  holder  is  the  stockholder  for  all  the 
purposes  of  the  law.^^     And  new  certificates  are  unnecessary .^s 

2.  Bank's  Lien. — In  General. — Banks  other  than  national  may  have  a  lien 
upon  the  shares  of  their  stock  in  the  hands  of  the  stockholders,  for  indebtedness 
due  the  bank,  where  such  lien  is  given  by  general  law,  or  by  the  charter,  or  le- 
gally enacted  by-laws,^"*  and  this  lien  may  be  prior  to  that  of  the  United  States 
for  debts  due  them,'^^  and  is  prior  to  the  claim  of  an  equitable  assignee  of  the 


32.  Transfer    upon    books    of    bank. — 

Richmond  r.   Irons,  121  U.  S.  27,  58,  30  L. 
Ed.    S64. 

33.  New  certificates  unnecessary. — The 
record  made  of  the  transfers  upon  the 
books  of  the  bank  is  sufficient,  as  between 
the  transferee  and  the  bank,  to  work  a 
change  of  ownership,  and  new  certificates 
are  not  necessary  to  his  becoming  the 
owner  of  the  stock  so  transferred.  Key- 
ser  z:  Hitz,  133  U.  S.  138,  149,  33  L.  Ed. 
531. 

Cashier's  duties. — See  ante,  "Applica- 
tions of  Rule,"  IV,  B,  1,  d,  (2);  post, 
"Requisites  and  Validity  of  Transfer,  and 
Authority   Therefor,"   V,   G,   3. 

Effect  on  liability. — See  ante,  "As  Af- 
fected by  Transfer  of  Stock."  V,  E,  2,  h,  5. 

34.  Lien  ef  banks  generally. — Cecil  Nat. 
Bank  z:  Watsontown  Bank,  105  U.  S.  217, 
221,  26  L.  Ed.  1039;  Brent  v.  Bank,  10  Pet. 
596,  9  L.  Ed.  547;  Mechanics'  Bank  v. 
Seton,  1  Pet.  299,  7  L.  Ed.  152. 

Every  stockholder  of  a  bank,  who 
makes  or  indorses  a  note,  to  procure  a 
loan  from  the  bank,  is  bound  to  know  the 
terms  of  the  charter  and  by-laws;  his 
signature  to  the  note  is  an  inchoate  pledge 
of  his  stock  for  security,  if  so  provided  in 
the  charter;  his  stock  gives  credit  to  his 
name,  and  the  bank  grants  the  loan  on  its 
faith.  Brent  v.  Bank,  10  Pet.  596,  9  L. 
Ed.   547. 

"Though  the  charter  has  not  made  the 
note  a  lien  on  the  stock,  till  the  note  is 
protested,  so  as  to  give  the  bank  both  a 
legal  and  equitable  right  to  refuse  the 
transfer  till  it  is  paid;  yet  it  has  given 
them  the  power  to  prevent  a  transfer  on 
their  books,  unless  by  such  rules  as  they 
may  prescribe;  which  gives  them  power 
to  prevent  the  legal  title  from  passing  to  a 
purchaser.  Connecting  this  with  the 
power  to  make  by-laws  for  the  govern- 
ment of  the  bank  and  the  management  of 
their  concerns,  the  bank  would  have  a 
strong  case  in  equity,  had  the  latter 
clause  in  the  11th  section  of  their  charter 
been  omitted."  Brent  v.  Bank,  10  Pet. 
596,  615,   9   L.   Ed.  547. 

Although  the  legal  remedy  is  barred, 
but  the  debt  remains  as  an  unextinguished 
right,  the  bank,  when  called  into  a  court 
of  equity,  may  hold  to  any  equitable  lien, 
or  other  means  in  their  hands,  till  it  is 
discharged.  Brent  v.  Bank,  10  Pet.  596, 
617,  9  L.  Ed.  547. 


Such  a  provision,  restraining  transfer 
while  stockholder  is  indebted  to  the  bank, 
is  intended  to  give  the  bank  additional  se- 
curity for  debts  due  it  from  stockholders. 
Meclianics'  Bank  v.  Seton,  1  Pet.  299,  7 
L.    Ed.   152. 

Delivery. — The  title  acquired  by  the 
mere  delivery  of  bank  stock  was  unques- 
tionably subject  to  the  lien  given  by  its 
charter  to  the  bank.  That  provision, 
when  insisted  on  and  enforced,  would  be 
effectual  to  subject  the  beneficial  interest 
in  the  stock  to  the  payment  of  any  indebt- 
edness from  the  stockholder,  making  the 
transfer,  to  the  bank  for  a  debt  which,  at 
the  time  of  the  proposed  transfer,  was  ac- 
tually due  and  unpaid.  Cecil  Nat.  Bank 
v.  Watsontown  Bank,  105  U.  S.  217,  221, 
26  L.  Ed.  1039. 

35.  B.  was  the  holder  of  659  shares  of 
stock  in  the  Bank  of  Washington,  and  was 
indebted  to  the  bank,  as  indorser  on  cer- 
tain promissory  notes,  one  of  which  be- 
came due  after  his  death;  he  was  also  in- 
debted to  the  United  States,  as  paymas- 
ter; and  he  made  an  assignment  of  his 
property  to  satisfy  the  debt;  the  assignees 
did  not  accept  the  assignment;  he  died 
some  time  afterwards.  The  bank,  under 
the  provision  of  their  charter,  which  gives 
a  lien  on  the  stock  held  bj'  a  debtor,  for 
the  payment  of  debts  due  to  them,  be- 
fore the  transfer  of  the  stock  held  by  a 
stockholder,  insisted  on  the  lien,  against 
the  claim  of  priority  by  the  United  States, 
and  their  claim  was  sustained  by  the 
court.  Brent  v.  Bank,  10  Pet.  596,  9  L. 
Ed.   547. 

It  has  been  the  uniform  construction  of 
the  5th  section  of  the  act  of  1797,  giving 
a  preference  to  debts  due  the  United 
States  from  an  insolvent,  and  of  the  sim- 
ilar provision  in  the  65th  section  of  the 
collection  act  of  1799,  that  whether  in  a 
case  of  insolvency,  death  or  assignment, 
the  property  of  the  debtor  passes  to  the 
assignee,  executor  or  administrator;  the 
priority  of  the  United  States  operating, 
not  to  prevent  the  transmission  of  the 
property,  but  giving  them  a  preference  in 
paj^ment  out  of  the  proceeds.  Brent  z: 
Bank.  10  Pet.  596,  9  L.  Ed.  547. 

This  preference  is  in  the  appropriation 
of  the  debtor's  estate;  so  that  if.  before 
it  has  attached,  the  debtor  has  conveyed 
or  mortgaged  his  property,  or  it  has  been 
transferred  in  the  ordinary  course  of  busi- 
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shares  from  holder,  after  the  bank's  lien  attached.-^*  Where  the  stock  is  held 
in  trust,  to  the  knowledge  of  the  bank  through  its  directors,  there  can  be  no  lien 
unless  given  by  the  clear  and  positive  provisions  of  the  charter,  and  the  "holder" 
against  whom  such  a  lien  is  so  given  may  mean  beneficial  as  well  as  nominal 
holder.'^^  But  the  lien  may  be  waived  by  the  bank  or  a  duly-authorized  officer, 
such  as  the  cashier.'^^      But   it   is  not  waived   where   the   bank,   holding  a   note 


ness,  neither  are  overreached  by  the  stat- 
utes; it  has  never  been  decided,  that  it 
afifects  any  lien,  general  or  specific,  ex- 
isting when  the  event  took  place  which 
gave  the  United  States  a  claim  of  priority. 
Brent  v.  Bank,  10  Pet.  50fi.  0  L.  Ed.  .547. 

36.  Prior  to  equitable  assignment. — 
Union  Bank  v.  Laird,  2  Wheat.  390,  4  L- 
Ed.    269. 

37.  Stock  held  in  trust. — Mechanics' 
Bank  v.  Seton,  1  Pet.  299,  7  L.  Ed.   152. 

It  is  not  a  correct  construction  of  the 
3d  and  21st  sections  of  the  act  of  con- 
gress, incorporating  the  Mechanics'  Bank 
of  Alexandria,  that  the  stock  of  the  bank 
shall  be  deemed  to  belong  to  the  persons 
in  whose  names  it  stands  upon  the  books 
of  the  bank,  and  that  the  bank  is  not  bound 
to  recognize  the  interests  of  any  cestui 
que  trust,  and  may  refuse  to  permit  the 
stock  to  be  transferred,  whilst  the  nom- 
inal holder  is  indebted  to  the  bank.  Me- 
chanics' Bank  v.  Seton.  1  Pet.  299,  7  L. 
Ed.   152. 

The  word  "holder,"  in  the  21st  section 
prohibiting  transfer  of  stock  "the  holder 
thereof  being  indebted  to  the  bank,"  is 
not.  necessarily,  restricted  to  the  nominal 
hoWer.  It  will  admit  of  a  broader  and 
more  enlarged  meaning;  and  may  well  be 
applied  to  the  party  really  and  benefi- 
cially interested  in  the  stock.  And  there 
can  be  no  good  reason  why  it  should  not 
be  so  applied,  when  the  bank  is  fully  ap- 
prised of  all  circumstances  in  relation  to 
the  stock,  and  knows  who  is  the  real 
holder  thereof.  Mechanics'  Bank  v.  Seton, 
1  Pet.  299,  ^8,  7  L.  Ed.  152,  distinguish- 
ing Union  Bank  v.  Laird,  2  Wheat.  390, 
4  L.  Ed.  269,  as  being  a  case  where  the 
debtor  was  the  real  as  well  as  nominal 
owner  of  the  shares. 

The  third  section  applies  to  the  first 
subscription  for  the  stock,  and  was  in- 
tended to  prevent  one  person  subscribing 
for  stock  in  the  name  of  another,  for  his 
own  Iienefit.  Mechanics'  Bank  v.  Seton,  1 
Pet.  299,  308,  7  L.  Ed.   152. 

Notice  to  an  agent  is  notice  to  his  prin- 
cipal. Tf  it  were  held  otherwise,  it  would 
cause  great  inconvenience;  and  notice 
would  be  avoided  in  everv  case,  by  em- 
ploying agents.  2  Mruld.  Ch.  326.  Notice 
to  the  board  of  a  bank,  when  stock  was 
transferred  to  a  person,  that  he  held  it 
as  trustee  only,  was  notice  to  the  bank; 
and  no  subsequent  change  of  directors 
could  require  a  new  notice  of  this  fact. 
So  that,  if  the  bank  has  sustained  anv  in- 
jury, by  reason  of  a  subsequent  board  not 
I  knowing  that  such  person  held  the  stock 
in   trust,   it   would   result   from   the    negli- 


gence  of  its  own  agents,  and  could  not  be 
visited  upon  the  complainants.  Mechan- 
ics' Bank  v.  Seton,  1  Pet.  299,  309.  7  L. 
Ed.    152. 

If  the  bank  was  chargeable  with  the 
knowledge  that  a  holder  of  stock  was  a 
mere  trustee,  it  could  acquire  no  title 
from  him,  discharged  of  the  trust;  and  if 
necessary,  might  itself  be  compelled  to 
execute  the  trust.  Nor  has  the  bank  any 
title  to  this  stock,  under  a  transfer  made 
by  its  cashier  by  virtue  of  a  power  of  at- 
torney given  by  the  trustee.  Mechanics' 
Bank  v.  Seton,  1  Pet.  299,  310,  7  L.  Ed. 
152. 

38.  Waiver.— A  complete  transfer  of  the 
title  to  the  stock  upon  the  books  of  the 
bank,  it  is  not  doubted,  would  have  the 
effect  to  vest  it  in  the  transferee,  free 
from  any  claim  or  lien  of  the  bank.  The 
consent  of  the  bank,  made  necessary  to 
such  transfer,  is  the  waiver  of  its  right, 
as  its  refusal  would  be  the  assertion  of  it. 
Cecil  Nat.  Bank  v.  Watsontown  Bank, 
105  U.  S.  217,  221.  26  L.  Ed.  1039. 

"The  clause  which  denies  to  the  stock- 
holder the  privilege  of  making  a  tMBsfer 
of  his  stock,  while  a  debtor,  until  his 
debt  is  discharged  or  secured  to  the  satis- 
faction of  the  directors,  does  not  forbid 
the  bank  to  waive  its  rights,  or  prevent 
cashier  from  acting  for  the  directors,  by 
virtue  of  an  express  or  implied  authority. 
In  this,  as  in  other  matters  of  ordinary- 
business,  within  the  general  scope  of  his 
official  duty,  he  is  their  appropriat-e  rep- 
resentative." Cecil  Nat.  Bank  v.  Watson- 
town Bank,  105  U.  S.  217.  221,  26  L.  Ed. 
1039,  citing  Case  v.  Citizens'  Bank,  100  U. 
S.    446.    25    L.    Ed.    69.5. 

Bank  stock  which  had  been  pledged  as 
collateral  by  owner,  with  A.  with  power  of 
sale  on  default  in  debt  secured,  was  sent 
by  A.  to  the  cashier  of  the  bank  with  in- 
structions to  sell  and  power  of  attorney 
to  transfer  same.  The  cashier  received 
the  certificate,  telling  A.  there  was  no  need 
to  forward  him  a  new  one  as  he  intended 
to  sell,  to  which  A.  assented,  and  made 
the  proper  entries  in  the  stock  book  show- 
ing the  transfer  to  A.  When  the  cashier 
of  the  bank  received  from  A.  the  certifi- 
cate, with  the  authority  for  its  transfer 
to  him  duly  executed  by  owner  and,  in 
pursuance  of  the  request  to  make  the 
transfer,  charged  it  in  the  account  against 
tlie  former  owner,  and  gave  to  A.  the 
corresponding  credit,  the  latter  became  a 
stockholder  ih  the  bank,  invested  with 
the  legal  title  to  the  stock,  and  with  all 
the  rights,  powers,  and  privileges  belong- 
ing to  that  character.     Nothing  more  re- 
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accepted  by  one  of  its  stockholders,  takes  additional  security  for  the  acceptance 
from  the  indorser  thereon,  as  it  has  a  perfect  right  to  do.^^ 

National  Banks. — Loans  by  national  banks  to  their  stockholders  do  not  give 
a  lien  to  the  bank  on  the  stock  of  such  stockholders.^^^  Although,  as  originally 
enacted  in  1863,  such  a  lien  was  provided,  it  was  repealed  by  the  act  of  1864.4^ 
And  provisions  of  the  charter,  articles  of  association  and  by-laws  of  a  national 
bank  forbidding  a  transfer  of  stock  where  the  stockholder  was  indebted  to  the 
bank  and  the  insertion  of  a  condition  to  the  same  effect  in  its  certificates  of 
stock,  are  void,  because  repugnant  to  the  text  of  the  national  bank  law  and  in 
conflict  with  the  public  policy  which  that  act  embodies.-*^  and  the  repealed  law 


mained  to  be  done  to  make  the  convey- 
ance of  title  complete  and  absolute,  and, 
so  far  as  the  bank  was  concerned,  it  was 
irrevocable.  It  had  consented  to  the 
transfer,  and  the  transfer  had  been  made. 
Cecil  Nat.  Bank  v.  Watsontown  Bank, 
105  U.   S.   217,  222,  223,  26   L.   Ed.   1039. 

On  the  supposition  that  not  the  legal 
title,  but  only  an  equity,  based  on  an  ex- 
ecutory contract  for  a  transfer,  passed 
to  A.,  by  virtue  of  the  transaction  with 
the  cashier  of  the  bank,  his  right  to  the 
relief  prayed  for  is  not  less  clear.  Aside 
from  the  recognition  of  the  title,  as  com- 
plete, by  accepting  and  acting  upon  the 
power  of  attorney  to  sell  and  transfer  it 
as  his  stock,  and  the  sale  was  made  to 
purchasers  under  it,  whose  title  is  not 
denied,  and  yet  cannot  be  better  than  that 
of  their  vendor,  which  is  disputed,  the  sub- 
sequent conduct  of  the  bank  raises  an 
equity  against  it,  which  is  superior  to  its 
legal  right  to  insist  upon  a  lien  on  ac- 
count of  this  debt.  Cecil  Nat.  Bank  v. 
Watsontown  Bank,  105  U.  S.  217,  223,  26 
L.  Ed.  1039. 

39.  Taking  additional  security. — Union 
Bank  v.  Laird,  2  Wheat.  390,  4  L.  Ed. 
269.  See,  also,  Mechanics'  Bank  v.  Seton, 
1  Pet.  299.  309,  7  L.  Ed.  152. 

40.  Lien  of  national  banks. — First  Nat. 
Bank  v.  Lanier.  11  Wall.  369,  20  L.  Ed. 
172;  Bullard  v.  National  Eagle  Bank,  18 
Wall.    589,  21   L.    Ed.   923. 

41.  "The  act  of  1864  was  enacted  as  a 
substitute  for  a  prior  act,  enacted  Feb- 
ruary 25th,  1863,  and  in  many  particulars 
the  provisions  of  the  two  acts  are  the 
same.  But  the  earlier  statute,  in  its 
thirty-sixth  section,  declared  that  no 
shareholder  in  any  association  under  the 
act  should  have  power  to  transfer  or  sell 
any  share  held  in  his  own  right  so  long 
as  he  should  be  liable,  either  as  principal 
debtor,  surety,  or  otherwise,  to  the  asso- 
ciation for  any  debt  which  had  become  due 
and  remained  unpaid.  This  section  was 
left  out  of  the  substituted  act  of  1864.  and 
it  was  expressly  repealed.  Its  repeal  was 
a  manifestation  of  a  purpose  to  withhold 
from  banking  associations  a  lien  upon  the 
stock  of  their  debtors.  Such  was  the  opin- 
ion of  this  court  in  First  Nat.  Bank  v. 
Lanier,  11  Wall.  369.  20  L.  Ed.  172."  Bul- 
lard V.  National  Eagle  Bank,  18  Wall. 
589,    594,   21    L.    Ed.   923.   See,   also,   Thl.J 


Nat.    Bank    v.    Buffalo    German    Ins.    Co.. 
193  U.   S.   581,  590,   48   L.   Ed.   801. 

Where  a  thing  is  against  the  spirit  and 
policy  of  a  statute  (as  this  sort  of  lien 
is  here  declared  to  have  been  contrary  to 
the  spirit  and  policy  of  the  Banking  Act 
of  1864),  a  permission  in  favor  of  it  can- 
not be  implied  from  general  expressions; 
even  supposing  that  liberally  construed 
they  embraced  the  case.  Bullard  v.  Na- 
tional Eagle  Bank,  18  Wall.  589,  21  L.  Ed. 
923. 

42.  Charter,  articles  and  by-laws  to  the 
contrary  notwithstanding. — Third  Nat. 
Bank  v.  Buffalo  German  Ins.  Co.,  193  U. 
S.  581.  58S,  48  L.  Ed.  801;  Bullard  v.  Na- 
tional Eagle  Bank,  18  Wall.  589,  21  L.  Ed. 
923;  First  Nat.  Bank  v.  Lanier,  11  Wall. 
369,  376.  20  L.  Ed.  172. 

A  clause  inserted  in  the  articles  of  as- 
sociation, in  the  by-laws  and  tl  i  certifi- 
cates of  stock  of  the  bank  here  being 
considered,  was  directly  repugnant  to  the 
act  of  1864,  and  amounted  simply  to  an 
attempt  on  the  part  of  the  bank  to  ex- 
ercise the  power  which  was  granted  under 
the  act  of  1863,  but  which  was  denied  by 
the  act  of  1864.  And  this  result  was  long 
since  pointed  out  by  the  decisions  of  this 
court.  Third  Nat.  Bank  v.  Buffalo  Ger- 
man Ins.  Co.,  193  U.  S.  581,  591,  48  L.  Ed. 
801.  See  First  Nat.  Bank  v.  Lanier,  11 
Wall.  369,  20  L.  Ed.   172. 

In  Bullock  V.  National  Eagle  Bank.  18 
Wall.  589,  21  L.  Ed.  923,  a  by-law  and 
form  of  certificate,  adopted  after  the  en- 
actment of  the  statute  of  1864.  reserving 
the  right  to  refuse  to  transfer  stock  in  a 
national  bank  where  the  stockholder  was 
indebted  to  the  bank,  was  again  deter- 
mined to  be  ultra  vires,  because  in  con- 
flict with  the  act  of  1864,  and  such  a  pro- 
vision was  decided  to  be  inoperative  even 
as  against  the  assignee  in  bankruptcy  of 
the  stockholder.  Third  Nat.  Bank  v.  Buf- 
falo German  Ins.  Co.,  193  U.  S.  581,  592, 
48  L.   Ed.  801. 

"The  contention  that,  although  the  con- 
dition in  the  certificate  was  void,  never- 
theless it  operated  as  a  notice  to  the 
insurance  company',  and  thereby  de- 
prived it  of  its  right  to  compel  the 
transfer  of  the  stock,  but  asserts  in 
another  form  that  there  was  power, 
by  the  insertion  of  sucIt  a  condition 
in  the  certificate  of  stock  to  deprive  the 
stock  of  a   national  bank   of   its   attribute 
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could  not  be  retained  in  operation  by  a  by-law  of  the  bank.'*^ 

To  constitute  a  pledge  of  such  stock,  there  must  be  an  actual  delivery 
thereof  to  the  bank.     A  mere  verbal  understanding  is  certainly  insufficient.'*^ 

3.  Requisites  and  Validity  of  Transfer  and  Authority  Therefor. — In 
General. — Where  the  charter  of  a  bank,  or  its  legally  enacted  by-laws,  provide 
for  certain  formalities  to  be  observed  in  the  transfer  of  stock,  the  legal  title 
cannot  be  otherwise  acquired  than  by  conformity  thereto.'*-^     The  transfer,  when 


of  sale  like  any  other  personal  property. 
The  extension  wholly  ignores  not  only 
the  text  of  the  law,  but  the  rule  of  public 
policy  which  the  national  bank  act  has 
been  decided  to  embody."  Third  Nat. 
Bank  v.  Buffalo  German  Ins.  Co.,  193  (J. 
S.  581.  593,  48  L.   Ed.  801. 

43.  By-law. — The  provisions  of  the  36th 
section  of  the  currency  act  of  1863,  re- 
stricting a  shareholder  from  transferring 
his  stock  as  long  as  he  owes  the  bank, 
could  not  be  retained  in  operation,  al- 
though the  section  was  repealed  by  the 
act  of  1864,  by  means  of  a  by-law  adopted 
when  the  section  was  in  force,  aeclaring 
that  the  stock  of  the  bank  shall  be  trans- 
ferrable  only  on  the  books  of  the  bank, 
subject  to  the  provisions  and  restrictions 
of  the  act  of  congress  aforesaid.  First 
Nat.  Bank  v.  Lanier,  11  Wall.  369,  376, 
20   L.    Ed.    172. 

A  by-law  giving  to  a  bank  a  lien  on  stock 
of  its  debtors  is  net  "a  regulation  of  t'le 
business  of  the  bank,  or  a  regulation  lor 
the  conduct  of  its  affairs,"  within  the 
meaning  of  the  National  Banking  Act  of 
1864,  and,  therefore,  not  such  a  regulation 
as  under  the  said  act  national  banks  have 
a  right  to  make.  Bullard  v.  National  Ea- 
gle  Bank,   18  Wall.   589,  21   L.    Ed.   923. 

"The  5th  section  of  that  act  enacts 
that  the  articles  of  association  'shall  spec- 
ify in  general  terms  the  object  for  which 
the  association  is  formed,  .nnd  may  con- 
tain any  other  provisions,  not  inconsist- 
ent with  the  provisions  of  this  act,  whnh 
the  association  may  see  fit  to  adopt  for 
the  regulation  of  the  business  of  the  as- 
sociation and  the  conduct  of  its  affair".' 
And  the  8th  section  of  the  same  act  em- 
powers the  board  of  directors  'to  dc-Hre 
and  regulate  by  by-laws,  not  inconsist- 
ent with  the  provisions  of  this  act,  the 
manner  in  which  its  stock  shall  be  trans- 
ferred.' There  are  other  pow-ers  conferred 
by  the  act.  but  unless  these  confer  au- 
thority to  make  and  enforce  a  by-law  giv 
ing  a  lien  on  the  stock  of  debtors  to  a 
banking  association,  very  plainly  it  has 
not  been  given."  Rullard  v.  National  Eagle 
Bank,  18  Wall.   589,  593.  21   L.   Ed.  drA. 

"Whatever  power,  therefore,  the  direct- 
ors of  a  bank  possess  to  regulate  trans- 
fers of  its  stock,  they  derive,  not  from 
the  fifth  section  of  the  act,  and  not  from 
the  articles  of  association,  but  from  the 
eighth  and  twelfth  sections  by  express 
and  direct  grant.  It  cannot,  therefore, 
be  maintained  that  the  present  case  is  not 
governed  by  the  decision  made  in  First 
Nat.   Bank  v.   Lanier,   11   Wall.   369,   20   L- 


Ed.  172,  because  the  articles  of  associa- 
tion for  the  Eagle  Bank  authorized  the 
directors  to  make  a  by-law  restricting 
the  transfer  of  stock.  In  that  case  there 
was  a  by-law  prohibiting  the  transfer,  as 
in  this.  Independent  of  the  36th  section 
of  the  act  of  1863,  there  was  as  much  au- 
thority to  make  and  enforce  such  a  by- 
law as  is  given  by  the  act  of  1864."  Bul- 
lard v.  National  Eagle  Bank,  18  Wall. 
589,    597,   21    L.    Ed.    923. 

44.  Pledge  of  stock. — The  mere  state- 
ment by  L..  a  bank  shareholder,  in  a  con- 
versation with  the  president  of  the  bank 
when  the  last  loan  was  made  to  him,  that 
his  stock  was  a  security  to  the  bank,  did 
not  amount  to  a  pledge  of  such  stock,  as 
there  was  no  delivery  of  the  certificates. 
As  tersely  said  by  the  court  below:  "If 
we  assume  the  existence  of  a  contract 
between  the  defendant  bank  and  L-  (and 
all  we  know  of  it  is  the  testimony 
of  the  president  of  the  defendant 
as  to  a  conversation  with  L.,  in  which 
he  said  the  bank  could  consider  the  stock 
in  his  safe  as  collateral  for  his  loans),  it 
was  executory  in  its  nature  as  long  as  the 
stock  remained  in  his  possession  and  until 
it  w^as  in  fact  pledged  to  the  bank  bv  a 
delivery.  Third  Nat.  Bank  v.  Buffalo 
German  Ins.  Co.,  193  U.  S.  581,  588,  4S 
L.  Ed.  801.  Sec  the  title  PLEDGE  AND 
COLLATERAL  SECURITY. 

45.  Cecil  Nat.  Bank  v.  Watsontown 
Bank,  105  U.  S.  217,  222,  26  L.  Ed.  1039; 
Union  Bank  v.  Laird,  2  Wheat.  390,  4  L. 
Ed.  269;  Brent  v.  Bank,  10  Pet.  596,  9  L. 
Ed.    547. 

Where  by  the  act  of  incorporation  of  a 
bank  (the  Union  Bank  of  Georgetown,  ch. 
86,  §  11"),  the  shares  of  any  individual 
stockholder  are  transferable  only  on  the 
books  of  the  bank,  according  to  the  rules 
(conformable  to  law)  established  by  the 
president  and  directors;  and  all  debts  due 
and  paj'able  to  the  bank,  by  a  stockholder, 
must  be  satisfied,  before  the  transfer  shall 
be  made,  unless  the  president  and  direct- 
ors should  direct  to  the  contrary,  no  person 
could  acquire  a  legal  title  to  any  shares, 
except  under  a  regular  transfer,  according 
to  the  rules  of  the  bank;  and  if  any  per- 
son takes  an  equitable  assignment,  it 
must  be  subject  to  the  rights  of  the  bank, 
under  the  act  of  incorporation,  of  which 
he  is  bound  to  take  notice.  LTnion  Bank 
7:  Lair<l,  2  Wheat.  390,  4  L.  Ed.  269.  See 
Brent  v.   Bank,   10  Pet.  596,  9  L.    Ed.   547. 

"Bj'  the  nth  section  of  the  bank  char- 
ter, the  stock  is  transferable  only  on  the 
books    of    the    bank,    according    to    such 
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consummated,  destroys  the  relation  of  membership  between  the  corporation  and 
the  old  stockholder,  with  all  its  incidents,  and  creates  an  original  relation  with 
the  new  member,  free  from  all  antecedent  obligations.  This  legal  relation  and 
proprietary  interest,  on  which  it  is  based,  are  quite  independent  of  the  certificate 
of  ownership,  which  is  mere  evidence  of  title.  The  complete  fact  of  title  may 
very  well  exist  without  it.  All  that  is  necessary,  when  the  transfer  is  required 
by  law  to  be  made  upon  the  books  of  the  corporation,  is  that  the  fact  should  be 
appropriately  recorded  in  some  suitable  register  or  stock  list,  or  otherwise  for- 
mally entered  upon  its  books.  For  this  purpose  the  account  in  a  stock  ledger, 
showing  the  names  of  the  stockholders,  the  number  and  amount  of  the  shares 
belonging  to  each,  and  the  sources  of  their  title,  whether  by  origir.al  subscription 
and  payment  or  by  derivation  from  others,  is  quite  suitable,  and  fully  meets  the 
requirements  of  the  law.^'^ 

Cashier's  Authority. — The  cashier,  unless  the  charter  or  by-laws  of  the 
bank  forbid  it,  may  properly  make  or  superintend  the  transfer  of  shares  of  the 
capital  stock,  and  a  person  showing  a  prima  facie  legal  right  to  claim  such  a 
transfer  to  himself  may  demand  it  from  that  officer  or  any  other  principal  officer 
left  in  general  charge  and  superintendence  of  the  bank,  during  the  regular  hours 
appointed  by  the  bank  for  the  transaction  of  banking  business.-*" 

National  Bank  Stock. — The  statute  declares  that  the  capital  stock  of  a 
national  bank  shall  be  transferable  on  its  books  in  such  manner  as  may  be  pre- 
scribed in  the  by-law^s  or  articles  of  the  association,  every  person  becoming  a 
shareholder  by  such  transfer  succeeding,  in  proportion  to  his  shares,  to  all  the 
rights  and  liabilities  of  the  prior  holder.-*^  Such  regulations  may  be  embodied 
in  the  by-laws,  or  only  in  a  provision  on  the  face  of  the  certificate  of  stock.'*^ 


rules  as  may.  conformable  to  law,  be  es- 
tablished in  that  behalf,  by  the  president 
and  directors.  (2  U.  S.  Stat.  627.)  On  a 
similar  provision  in  the  charter  of  the 
Union  Bank  of  Georgetown,  this  court,  in 
the  Union  Bank  v.  Laird,  2  Wheat.  390. 
4  L.  Ed.  269,  declared,  that  'no  person, 
could  acquire  a  legal  title  to  any  shares. 
except  under  a  regular  transfer,  according 
to  the  rules  of  the  bank.'  "  Brent  v.  Bank, 
10  Pet.  596,  613.  9  L.  Ed.  547.  See  ante, 
"Bank's    Lien."   V,   G,  2. 

46.  Cecil  Nat.  Bank  v.  Watsontown 
Bank,   105   U.    S.   217.  222.   26   L.    Ed.    1039. 

47.  Cashier  as  transfer  officer. — Case  v. 
Citizens'  Bank,  100  U.  S.  446,  454,  25  L- 
Ed.    695. 

"Where  the  by-laws  of  a  bank  require 
that  the  transfer  of  the  shares  of  the  cap- 
ital stock  shall  be  entered  in  the  books 
of  the  bank,  the  entry  is  usually  made  by 
the  cashier,  and  the  evidence  introduced 
by  the  plaintifif  tended  to  show  that  the 
practice  of  the  defendant  bank  was  in  ac- 
cordance with  the  general  usage."  Case 
V.  Citizens'  Bank,  100  U.  S.  446.  454.  25 
L.  Ed.  695.  See  ante,  "Application  of 
Rule."  TV.  B.  1,  d.  (2). 

48.  Transfer  of  national  bank  stock. — 
Rev.  Stat.,  §  5189.  Whitney  v.  Butler,  118 
U.  S.  655.  657,  658.  30  L.  Ed.  266;  Johns- 
ton V.  Laflin,  103  U.  S.  800,  802,  26  L.  Ed. 
532. 

"Shares  in  the  capital  stock  of  associa- 
tions, under  the  national  banking  law.  are 
salable  and  transferable  at  the  will  of  the 
owner.  They  are.  in  that  respect,  like 
other  personal  property.  The  statute  rec- 
ognizes   this    transferability,    although    it 


authorizes  every  association  to  prescribe 
the  manner  of  their  transfer.  Its  power 
in  that  respect,  however,  can  only  go  to 
the  extent  of  prescribing  conditions  es- 
sential to  the  protection  of  the  associa- 
tion against  fraudulent  transfers,  or  such 
as  may  be  designed  to  evade  the  just  re- 
sponsibility of  the  stockholder.  It  is  to  be 
exercised  reasonably.  Under  the  pretence 
of  prescribing  the  manner  of  the  transfer, 
the  association  cannot  clog  the  transfer 
with  useless  restrictions,  or  make  it  de- 
pendent upon  the  consent  of  the  directors 
or  other  stockholders."  Johnston  v.  Laf- 
lin.   103  U.  S.  800,  804,  26  L.   Ed.  532. 

49.  Regulations  in  stock  certificate. — 
Johnston  v.  Laflin,  103  U.  S.  SOO,  802,  26 
L.    Ed.   532. 

"The  statute  declares  that  the  capital 
stock  of  every  national  banking  associa- 
tion shall  be  divided  into  shares  of  one 
hundred  dollars  each,  and  be  transferable 
on  its  books  in  such  manner  as  may  be 
prescribed  by  its  by-laws  or  articles,  and 
that  every  person  becoming  a  stockholder, 
by  such  transfer,  _  shall,  in  proportion  to 
his  shares,  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder.  There  was 
no  by-law  of  the  association  here  regulat- 
ing transfers  of  its  shares,  but  each  cer- 
tificate of  stock  contained  this  provision: 
'Transferable  only  on  the  books  of  the 
said  bank,  in  person  or  by  attorney,  on 
the  return  nf  this  certificate,  and  in  con- 
formity with  the  provisions  of  the  laws 
of  congress  and  the  by-laws  which  may 
be  in  force  at  the  time  of  such  transfer.'  " 
Johnston  v.  Laflin,  103  U.  S.  800,  802,  26 
L.    Ed.    532. 
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The  transfer  is  consummated  when  the  certificate  is  delivered  to  the  pur- 
chaser with  the  hiank  power  of  attorney  indorsed,  and  the  money  is  received 
from  him.  As  between  them,  the  title  to  the  shares  then  passes ;  whether  that 
be  deemed  a  legal  or  equitable  one  matters  not ;  the  right  to  the  shares  then 
vested  in  the  purchaser,  and  is  not  aflfected  by  the  knowledge  of  the  attorney  in 
fact,  whose  name  is  subsequently  filled  in  to  make  the  transfer,  of  circumstances 
which,  if  known  to  the  transferrer,  would  invalidate  the  transfer. •''"* 

The  entry  of  the  transaction  on  the  books  of  the  bank,  where  stock  is 
sold,  is  required,  not  for  the  translation  of  the  title,  but  for  the  protection  of  the 
parties  and  others  dealing  with  the  bank,  and  to  enable  it  to  know  who  are  its 
stockholders,  entitled  to  vote  at  their  meetings  and  receive  dividends  when  de- 
clared. It  is  necessary  to  protect  the  seller  against  subsequent  liability  as  a  stock- 
holder, and  perhaps  also  to  protect  the  purchaser  against  proceedings  of  the  seller's 
creditors.^  ^ 

4.  CoMPKLLiNG  Transfer  and  Bank's  Liability  for  Refusal. — Jurisdiction 
and  Parties. — A  bill   in  equity  will  lie  to  compel  a  bank  to  open  its  transfer 


50.  When  consumated. — Johnston  v. 
Laflin,    103   U.   S.    800,   804.   26    L.    Eel.   532. 

"The  transferability  of  shares  in  the 
national  banks  is  not  governed  by  differ- 
ent rules  from  those  which  are  ordinarily 
applied  to  the  transfer  of  shares  in  oth<'r 
corporate  bodies.  The  power  of  attorney 
indorsed  on  the  certificate  is  usnally  writ- 
ten or  printed,  with  a  space  in  blank  for 
the  name  of  the  attorney  to  be  mserted. 
for  the  accomodation  of  the  purchaser. 
The  subsequent  filling  up  of  the  blank  by 
him  with  another  name,  instead  of  his 
own.  as  it  may  suit  his  convenience,  does 
not  so  connect  the  vendor  with  the  party 
named  as  to  charge  him  with  the  latter's 
knowledge  and  thus  affect  the  previous 
transaction.  A  different  doctrine  would 
put  a  speedy  end  to  the  signing  of  powers 
of  attorney  in  blank."  Johnston  v.  Laf- 
lin.  103  U.   S.  800,  804,  26   L.   Ed.   .532. 

"The  name  with  which  the  blank  may 
be  subsequently  filled  up  by  the  purchaser 
is  not.  in  practice,  regarded  as  affecting 
the  previous  sale  in  any  respect,  but  as 
a  matter  which  concerns  only  the  pur- 
ch.nser.  It  would  be  a  source  of  dis- 
turbance in  business  if  any  other  result 
were  attached  by  the  law  to  the.  proceed- 
ing." Johnston  v.  Laflin,  103  U.  S.  800, 
805,   26    L.    Ed.    532. 

"The  validity  of  the  sale  of  stock  can- 
not be  made  to  depend  upon  the  accident 
of  the  immediate  purchaser,  or  of  the  party 
to  whom  he  may  transfer  the  certificate, 
in  filling  up  the  blank  in  the  power  of  at- 
torney with  the  name  of  a  person,  lo 
make  the  formal  transfer,  who  is  ac- 
quainted with  the  secret  interests  of  others 
in  the  shares  purchased.  The  validity  of 
a  sale  and  its  completeness  must  be  de- 
termined by  the  relation  which  the  con- 
tracting parties  at  the  time  openly  benr 
to  each  other."  Johnston  z'.  Laflin,  103  U. 
S.    son.    805.   26   L.    Ed.    532. 

Application  cf  rule. — Where  a  stock- 
holder in  a  national  bank,  in  good  faith 
and  without  intent  to  evade  his  legal  lia- 
bility as  a   stockholder,   sold   his   stock   to 


a  broker  and  delivered  the  certificate  with 
blank  power  of  attorney  to  transfer  same 
to  purchaser,  who  was  unknown  to  him, 
and  the  broker  was  acting  for  the  presi- 
dent of  the  bank  who  represented  that  he 
was  purchasing  for  himself  or  an  undis- 
closed party  and  gave  his  individual  check 
in  payment,  but  who  was  really  purchas- 
ing for  the  bank,  and  had  the  certificate 
transferred  to  his  name  as  trustee  and  ap- 
plied the  funds  of  the  bank  in  payment 
therefor,  without  notice  to  the  original 
stockholder  or  the  broker  of  these  facts, 
it  was  held  that  the  attorney  who  made 
the  transfer  by  the  direction  of  the  presi- 
dent, filling  in  his  name  as  attorney,  who 
was  a  bookkeeper  in  the  bank,  was  the 
agent  of  the  bank,  and  his  knowledge  was 
no4;  imputable  to  the  original  stockholder. 
Such  stockholder's  liability  was  termi- 
nated by  this  sale  and  transfer.  Johnston 
V.   Laflin.   103  U.   S.  800,  26   L.   Ed.   532. 

Of  course  the  whole  case  here  would 
be  changed  if  the  sale  had  not  been  made 
in  good_  faith,  but  was  made  merely  to 
evade  his  just  responsibility  as  a  stock- 
holder, or  to  work  a  fraud  upon  other 
stockholders  or  creditors  of  the  bank. 
Johnston  7'.  Laflin,  103  U.  S.  800,  806,  26 
L.   Ed.  532. 

51.  Entry  upon  bank's  transfer  books. 
—Johnston  t'.  Laflin,  103  U.  S.  800.  804. 
20   L.    Ed.   532. 

"Purchasers  and  creditors,  in  the  ab- 
sence of  other  knowledge,  are  only  bound 
to  look  to  the  books  of  registry  of  the 
bank.  But  as  between  the  parties  to  a 
sale,  it  is  enough  that  the  certificate  is  de- 
livered with  authority  to  the  purchaser, 
or  any  one  he  may  name,  to  transfer  it 
on  the  books  of  the  company,  and  the 
price  is  paid.  If  a  subsequent  transfer  of 
the  certificate  be  refused  bv  the  bank,  it 
can  be  compelled  at  the  instance  of  either 
of  them."  Johnston  r.  Laflin.  103  U.  S. 
800.  804,  26 'L.  Ed.  532:  First  Nat.  Bank 
7'.  Lanier,  11  Wall.  369,  20  L.  Ed.  172; 
Webster  v.  Upton,  91  U.  S.  65,  23  L.  Ed. 
384. 


172 


BAXKS  AXD  BAXKIXG. 


books  and  permit  a  transfer  of  stock  thereon.  The  remedy  at  law  is  not  clear 
and  perfect,  and  it  is  not  a  case  for  compensation  in  damages.^-  And  a  mere 
trustee  in  whose  name  bank  stock  stands  is  not  a  necessary  party  to  a  bill  by  the 
equitable  owner  to  compel  the  bank  to  permit  a  transfer  of  such  stock  to  him.^^ 

Bank's  Liability. — A  bank  is  liable  in  damages  for  refusing  to  transfer  upon 
its  books  shares  of  its  stock  on  the  demand  of  the  person  entitled  to  such  shares, 
and  complying  with  the  transfer  regulation s.^''^  and  that  the  bank  may  have  pre- 
viously transferred  to  another,  without  requiring  such  compliance  and  proof  of 
right,  is  no  excuse  for  refusing  transfer  to  such  bona  fide  transferee  for  value, 
though  the  bank  had  no  notice  of  the  latter  transfer. ^^  But  the  existence  of  a 
lien  in  favor  of  the  bank  upon  the  stock  is  a  complete  defense.^'^  The  refusal 
of  the  cashier  to  allow  the  transfer,  he  being  the  transfer  officer,  is  the  refusal 
of  tlie  bank.-"^"  Judgment  having  been  rendered  for  damages,  the  court  below  had 
power  to  order  C.  to  pay  the  claim,  or  certify  it  to  the  comptroller .^'^ 

answer  to  a  suit  at  law  by  his  executor^, 
for  not  permitting  a  transfer;  and  the  same 
objection  would  be  fatal  to  a  suit  in  their 
name,  for  the  use  of  the  United  States  to 
enforce  a  lien  claimed  by  them.  The  de- 
fense is  a  legal  one;  the  case  provided  for 
by  the  charter  and  by  law  had  happened, 
the  bank  had  a  perfect  right  to  hold  on 
to  the  stock;  and  a  rule  of  the  bank  im- 
posing such  a  restriction  on  the  transfer 
of  stock,  is  conformable  to  law.  Brent  v. 
Bank,  10  Pet.  596.  614,  9  L.  Ed.  547;  Union 
Bank  v.  Laird,  2  Wheat.  390,  392,  4  L.  Ed. 
269.      See   ante.   '"Bank's   Lien."  V,   G,  2. 

57.  Representation  by  cashier. — A.,  in 
order  to  secure  the  payment  of  his  note 
to  B.,  pledged  to  the  latter  certain  shares 
of  the  capital  stock  of  a  national  bank  in 
Louisiana,  with  authority  to  sell  them  in 
default  of  such  payment.  Default  having 
been  made,  B.  sold  them,  and  in  March. 
1873,  applied  to  the  casliier  of  the  bank 
to  have  them  tvansferred  on  its  books. 
That  officer  refused  to  allow  the  transfer, 
on  the  ground  that  A.  was  indebted  to 
the  bank.  Before  the  transfer  could  be 
enforced,  the  bank  failed,  and  C.  was  ap- 
pointed a  receiver,  against  whom  B..  Feb. 
24,  1876,  brought  this  action  to  recover 
damages  for  the  loss  sustained  by  him.  It 
does  not  appear  that  the  bank  ever 
adopted  .any  bj^-law  providing  for  a  lien 
on  the  shares  of  a  stockholder  indebted 
to  it.  or  that  A.'s  debt  to  it  had  been  con- 
tracted before  his  stock  was  pledged  to 
B.  Held,  that  the  cashier  having  been 
intrusted  by  the  directors  of  the  bank 
with  the  transfers  of  stock,  his  refusal  to 
permit  the  transfer  was  the  refusal  of  the 
bank.  Case  v.  Citizens'  Bank,  100  U.  S- 
446.  25  L.   Ed.  693. 

"Instructions  from  the  directors  were 
obligatory  upon  the  cashier,  who  in  point 
of  fact  assumed  no  responsibility.  He 
acted  bj'  order  of  the  directors,  who  for 
that  purpose  constituted  the  bank,  it  ap- 
pearing that  he  merelv  obeyed  the'r  in- 
structions nor  to  transfer  any  stock  whose 
owner  had  dir^counted  notes  in  the  bank 
unpaid."  Case  v.  Citizens'  Bank,  100  U. 
S.    446.    452.   ?5   L.   Ed.   695. 

57a.  Judg-"ent. — Case  z'.  Citizens'  Bank, 
100   U.   S.    446.  25   L.   Ed.   695. 


52.  Equity  jurisdiction. — Mechan'cs' 
Bank  z:  Seton,  1  Pet.  299,  305,  7  L.  Ed. 
152. 

53.  Parties. — Mechanics'  Bank  v.  Seton, 

I  Pet.  299.   306.  7   L.    Ed.   152. 

54.  Bank  liable  for  refusal  of  transfer  to 
person  entitled. — Case  v.  Citizens'  Bank, 
100  U.  S.  446,  25  L.  Ed.  695;  First  Nat. 
Bank  z:  Lanier,  11  Wall.  369.  20  L.  Ed. 
172. 

55.  A  bank  whose  certificates  of  stock 
declare  the  stockholder  entitled  to  so 
many  shares  of  stock,  which  can  be  trans- 
ferred on  the  books  of  the  corporation,  in 
person  or  by  attorney,  when  the  certifi- 
cates are  surrendered,  but  not  otherwise, 
and  which  suffers  a  stockholder  to  trans- 
fer his  stock  to  anybody  on  the  books  of 
the  bank,  without  producing  and  sur- 
rendering the  certificates  thereof,  is  liable 
to  a  bona  fide  transferee  for  value,  of  the 
same  stock,  who  produces  the  certificates 
with  properly  executed  power  of  attorney 
to  transfer;  and  this  is  so  altliough  no  no- 
tice have  been  given  to  the  bank  of  the 
latter  transfer.     First  Xat.  Bank  v.  Lanier, 

II  Wall.  369,  20  L.  Ed.  172. 

"This  is  a  notification  to  all  persons  in- 
terested to  know,  that  whoever  in  good 
faith  buys  the  stock,  and  produces  to  the 
corporation  the  certificates,  regularly  as- 
signed, with  power  to  transfer,  is  entitled 
to  have  the  stock  transferred  to  him.  And 
the  notification  goes  further,  for  it  assures 
the  holder  that  the  corporation  will  not 
transfer  the  stock  to  any  one  not  in  pos- 
session of  the  certificates."  First  Nat. 
Bank  v.  Lanier.  11  Wall.  369,  378.  20  L- 
Ed.  172. 

56.  Lien  as  defense. — A  suit  at  law  can- 
not be  sustained  for  refusing  to  permit 
such  transfer,  where,  by  a  clause  of  the 
charter,  it  is  provided;  "but  all  debts  ac- 
tually due  and  payable  to  the  bank  (days 
of  grace  for  payment  being  past),  by  a 
stockholder  requesting  a  transfer,  must  be 
satisfied,  before  such  transfer  shall  be 
made,  unless  the  president  and  directors 
shall  direct  to  the  contrary."  W'here  the 
owner  owed  the  debts  now  claimed  bv 
the  bank,  on  the  notes  due  and  protested 
before  his  death,  this  would  be  a  complete 
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The  claim  for  damages  resulting  from  the  refusal  of  the  bank  to  transfer 
the  stock  was  neither  an  offense  nor  a  quasi  offense  within  the  meaning  of  a 
statute  prescribing  a  limitation  for  an  action  for  damages  arising  thereout. ^^ 

Form  of  Action. — Assumpsit  in  the  form  of  a  special  action  on  the  case  will 
lie  against  a  bank  for  improperly  refusing  to  make  a  transfer  of  shares  of  capital 
slock,  in  the  name  of  the  party  injured  by  the  refusal."'^ 

H.  By-Laws. — See  ante,  "Bank's  Lien,"  V,  G,  2.  And  see,  generally,  this 
title. 

I.  Voting. — See  ante.  "De'initions  General  Considerations,''  I\',  A;  "Neces- 
sity, Definition  and  Nature  of  Stock,"  V,  A. 


VI.    Taxation. 


See  the  title  Taxation. 


VII.  Actions  and  Suits  by  and  against  Banks. 

A.  Lir.bility  to  Suit — 1.  Ix  General. — A  national  bank  may  be  sued  in  the 
state  courts,'"'  or  in  any  court  of  law  and  equity  as  fully  as  natural  persons."^ 
And  such  an  association  may  be  sued  though  a  receiver  has  been  appointed,  and 
is  administering  its  concerns. ''^  But  a  receiver  of  a  national  bank,  whose  opera- 
tions have  been  suspended  by  the  comptroller  of  the  currency  for  causes  specified 
in  the  National  Currency  Act,  in  no  sense  represents  the  government,  and  cannot 
subject  it  to  the  jurisdiction  of  the  courts,"'^  or  even  the  com])troller  himself."'* 

2.  Attachment. — Since  1873,  it  is  the  paramount  law  of  the  land  that  attach- 
ments shall  not  issue  from  state  courts  against  national  banks,  and  this  writes  into 
all  state  attachment  laws  an  exception  in  favor  of  national  banks.  Since  the  act 
of  1873  all  the  attachment  laws  of  the  state  must  be  read  as  if  they  contained 
a  provision  in  express  terms  that  they  were  not  to  apply  to  suits  against  a  national 


58.  Nature  of  claim  and  limitation. — 
Case  V.  Citizens'  Bank.  100  U.  S.  44o,  450, 
25   L.   Ed.  (i<),5. 

59.  Assumpsit  as  form  of  action. — Case 
V.  Citizens'  Bank.  100  U.  S.  446,  455,  25  L. 
Ed.    695. 

60.  Suable  in  state  courts. — "There  is 
notliin^t;;  in  the  banking  act,  as  we  read  it, 
which  limits  a  sharoluldcr  or  shareh*  Jd- 
ers.  seeking  knowledge  for  a  lawful  pur- 
pose of  an  institution  in  which  they  have 
a  proprietary  interest,  to  an  application  to 
the  comptroller  for  an  examination  by  a 
public  officer  of  the  affairs  of  their  com- 
pany." It  is  owned  b}  shareholders,  id-ce 
other  banking  institutions,  and  is  subject 
by  statute  to  be  sued  m  the  state  courts. 
Guthrie  v.  Harkness,  199  U.  S.  14S,  157, 
50  L.  Ed.  130.  See  the  title  COURTS, 
for    full    treatment. 

61.  Petri  v.  Commercial  Nat.  Bank,  142 
"U.   S.  644.  647,  35  L.    Ed.   1144. 

62.  After  appointment  of  receiver.— 
First  Nat.  Bank  :-.  Pahquioque  Bank,  14 
Wall.  383,  20  L.  Ed.  840;  Calhoun  T'. 
Lanaux,  127  U.   S.  G34.   ()39,  32   L.   Ed.  297. 

After  expiration  of  charter. — See  post, 
"Termination    of    Existence,"    IX,    B. 

63.  Government's  right  unaffected. — 
Case  V.  Terrell,  11  Wall.  109,  20  L.  Ed. 
134. 

"The  United  States  cannot  be  subjected 
to  litigation  growing  out  of  its  relation  ^ 
to  these  banks  in  all  the  various  courts  in 
which  their  affairs  may  be  the  subject  cf 


judicial  controversy."  Case  v.  Terrell,  11 
Wall.    199,    203.   20    L.    Ed.    134. 

64.  Comptroller. — Nor  can  the  comp- 
troller of  tlie  currency,  though  he  b."  sued 
himself  and  submit  to  it,  subject  the  gov- 
ment  to  the  jurisdiction  of  the  ordinary 
courts  to  determine  the  conflicting  claims 
of  the  United  States  and  other  creditors 
in  the  funds  of  such  a  bank.  Case  v.  Ter- 
rell,   11    Wall.   199.    20   L.    Ed.    134. 

It  is  doubtful  if  he  has  a  right  to  sub- 
mit liimself  to  the  control  of  the  courts 
in  the  discharge  of  duties  specially  in- 
trusted to  him  by  law.  Case  v.  Terrell,  11 
Wall.    199,   200,   20   L.    Ed.    134. 

Action  against  correspondent  bank  fcr 
receiving  depreciated  money. — See  ante. 
"In   General."    Ill,   B,  3,  c,   Ci),    (a). 

For  dishonoring  check. — See  ante. 
"Duty  to  Pay,"  III,  B,  2,  b,  (2),   (c),  aa. 

For  illegal  issue  of  bills. — See  ante, 
"Liability  on  Bank  Notes  and  Payment," 
III,   B,  6,  d. 

For  recovery  of  deposit. — See  ante, 
"Action  for  Recovery  and  Limitation," 
III.   B.  2.  b,    (1),   (d). 

To  wind  up  bank. — See,  post,  "Insol- 
venc)',  .Assignment  and  Receivership," 
VTII. 

To  enforce  payment  of  bills. — See  ante, 
"Liabilitj'  on  Bank  Notes  and  Pavment," 
III,  B,  6,  d. 

Tc  enforce  right  of  inspection  of  books. 
— See  ante,  "Right  to  Inspection  of 
Books,"  V,  E,  1. 
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bank.^^  And  attachments  in  suits  begun  in  the  federal  circuit  courts  are  also 
prohibited  by  implication.^'^  Although  the  provision  was  evidently  made  to  secure 
equality  among  the  general  crediiors  in  the  division  of  the  proceeds  of  the  prop- 
erty of  an  insolvent  bank,  its  operation  is  by  no  means  confined  to  cases  of  actual 
or  contemplated  insolvency.  The  remedy  is  taken  away  altogether  and  cannot 
be  used  under  anv  circumstances.*'"  And  a  bond  with  sureties,  to  dissolve  such 
void  attachment,  is  illegal  and  void,  and  not  binding  even  as  a  common-law  bond.<^^ 


65.  National  banks  exempt.— Pacihc 
Nat.  Bank  r.  Mixter,  124  U.  S.  T21.  31  L. 
Ed.  567;  Van  Reed  v.  People's  Nat.  Bank, 
198    U.   S.    554.  49   L.    Ed.    1161. 

"Section  5242  of  the  Revised  Statutes 
of  the  United  States  contains  this  pro- 
vision: 'No  attachment,  injunction,  or 
execution  shall  be  issued  against  such  as- 
sociation or  its  property  before  final  judg- 
ment in  any  suit,  action,  or  proceeding, 
in  any  state,  coimty,  or  municipal  court.' 
The  original  national  bank  act  contained 
nothing  of  this  kind,  but  the  prohibition 
first  appeared  in  the  act  of  March  3,  1873, 
17  Stat.  603,  c.  2G9,  §  2,  13  Stat.  116,  c. 
106,  as  a  new  proviso  added  to  §  57  of 
the  act  of  June  3,  1864."  Pacific  Nat.  Bank 
V.  Mixter,  124  U.  S.  721,  724,  31  L.  Ed. 
567. 

This  language  is  too  plam  for  discus- 
sion as  to  its  meaning,  and  since  the  ren- 
dition of  the  decision  in  Bank  v.  Mixter, 
124  U.  S.  721,  it  has  been  generally  fol- 
lowed as  an  authorative  construction  of 
the  statute  holding  that  no  attachment  can 
issue  from  a  state  court  before  judg- 
ment against  a  national  bank  or  its  prop- 
erty. And  this  rule  is  broad  and  appli- 
cable to  all  conditions  of  national  banks, 
whether  solvent  or  insolvent:  and  there 
is  nothing  in  the  statute,  which  is  like- 
wise specific  in  its  terms,  giving  the  right 
of  foreign  attachment  as  against  solvent 
national  banks.  There  is  nothing  in  the 
case  of  Earle  v.  Pennsylvania,  178  U.  S. 
449.  44  L.  Ed.  1146,  which  qualifies  the 
decision  announced  in  the  Mixter  case. 
Van  Reed  r.  People's  Nat.  Bank,  198  U. 
S.   554,   559.   49   L.   Ed.   1161. 

Act  of  1S82. — There  is  nothing  in  the 
national  banking  act  of  1882,  enlarging  the 
right  of  attachment  against  national  banks. 
Before  the  passage  of  this  section  Cir- 
cuit Courts  of  the  United  States  had  ju- 
risdiction of  suits  against  national  banks 
because  they  were  corporations  of 
Federal  origin.  It  was  the  purpose  of  this 
legislation  to  deprive  such  banks  of  the 
right  to  invoke  the  jurisdiction  of  the 
Federal  courts  simply  upon  the  ground 
that  they  were  created  by  and  exercised 
their  powers  under  the  acts  of  Congress. 
Petri  V.  Commercial  Bank,  142  U.  S.  644, 
35  L.  Ed.  1144;  Continental  National  Bank 
V.  Buford,  191  U.  S.  119,  123.  It  regulated 
the  jurisdiction  of  the  courts  to  entertain 
such  actions  against  corporations  of  this 
character,  and  had  nothing  to  do  with  the 
kind  and  character  of  remedies  which 
could  be  had  against  them.  Certainly 
there   is   nothing   in   the   act   repealing   the 


prior  provisions  of  §  5242.  Van  Reed  v. 
People's  Nat.  Bank,  198  U.  S.  554,  560,  49 
L.   T^d.  1161. 

66.  "The  prohibition  does  not  in  ex- 
press terms  refer  to  attachment  in  suits 
begun  in  the  circuit  courts  of  the  United 
States,  but  as  by  §  915  of  the  Revised 
Statutes  those  courts  are  not  authorized 
to  issue  attachments  in  common  law 
causes  against  the  property  of  a  defend- 
ant, except  as  'provided  by  the  laws  of 
the  state  in  which  such  court  is  held  for  the 
courts  thereof,'  it  follows  that,  as  by  the 
amendatory  act  of  1873,  now  part  of  § 
5242  of  the  Revired  Statutes,  all  power 
of  issuing  attachments  against  national 
banks  before  judgment  has  been  elimi- 
nated from  state  statutes,  there  cannot  be 
any  laws  of  the  state  providing  for  such 
a  remedy  on  which  the  circuit  courts  may 
act."  Pacific  Nat.  Bank  v.  Mixter,  124  U. 
S.  721.  726,  31  L.  Ed.  567. 

67.  Pacific  Nat.  Bank  v.  Mixter,  124  U. 
S.  721.  727.  31  L.  Ed.  567;  Van  Reed  ^v 
People's  Nat.  Bank,  198  U.  S.  554,  49  L. 
Ed.   1161. 

"The  fact  that  the  amendment  of  1873 
in  relation  to  attachments  and  injunctions 
in  state  courts  was  made  a  part  of  §  5242 
shows  the  opinion  of  the  revisers  and  of 
congress  that  it  was  germane  to  the  other 
provision  incorporated  in  that  section, 
and  was  intended  as  an  aid  to  the  enforce- 
ment of  the  principle  of  equality  among 
the  creditors  of  an  insolvent  bnnk."  Pa- 
cific Nat.  Bank  v.  Mixter,  124  U.  S.  721, 
726.    31    L.    Ed.    567. 

68.  Bend  also  invalid. — Pacific  Nat. 
Bank  v.  Mixter,  124  U.  S.  721,  726,  31  L. 
Ed.   567. 

Suit  to  discharge  sureties. — Where  the 
sureties  have  in  their  hands  assets  of  the 
bank  (which  had  subsequently  gone  into 
insolvenc}')  which  the  receiver  seeks  to 
reduce  to  his  possession,  and  which  they 
claim  the  right  to  hold  until  they  have 
been  fully  indemnified  against  or  dis-* 
charged  from  liability  on  the  bonds,  and 
the  receiver  says  there  is  no  liability,  be- 
cause the  bonds  are  invalid,  and  to  have 
that  question  settled  once  for  all  he  has 
brought  the  persons  interested,  creditors 
as  well  as  sureties,  before  the  court  in 
order  that  it  may  be  conclusively  adjudi- 
cated between  them,  such  a  suit  is  clearly 
cognizable  in  equity.  The  sureties  are 
in  a  sense  stakeholders.  They  do  not 
claim  the  securities  unless  they  are  liable 
on  the  bonds,  and  the  suit,  although  not 
brought  by  them,  is  in  the  nature  of  an 
interpleader  to  save  them  "from  the  vexa- 
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But  prior  to  that  time  such  attachments  were  legal.*''-' 

B.  Suits  by  Bank — 1.  In  General. — The  change  of  a  state  bank  to  a 
national  bank,  with  change  of  name  accordingly,  does  not  affect  its  right  to  sue 
on  causes  of  action  accruing  to  it  under  its  former  name,"^  and  any  national 
bank  may  sue  in  any  court  of  law  and  equity  as  fully  as  a  natural  person.'^  ^ 

Authority  of  Attorney. — It  is  unnecessary  for  an  attorney  or  solicitor,  who 
prosecutes  a  suit  for  the  Bank  of  the  United  States,  or  other  corporation,  to  pro- 
duce a  warrant  of  attorney,  under  the  corporate  seal."- 

Trial. — Suits  brought  by  the  Bank  of  Alexandria,  upon  promissory  notes, 
made  negotiable  in  that  bank,  are  entitled  to  trial  at  the  return  term  of  the  writ, 
under  the  act  of  1792,  incorporating  said  bank.'^^ 

2.  Attachment. — It  has  been  held,  that  an  act  of  a  state  legislature  giving 
a  bank  a  summary  process  in  the  nature  of  an  attachment,  against  debtors  on 
paper  expressly  made  negotiable  at  the  bank,  was  not  unconstitutional."'* 


tion  of  two  proceedings  on  a  matter 
which  may  be  settled  in  a  single  suit." 
The  decree  will  bind  all  alike,  and  if  the 
sureties  are  held  not  to  be  liable  it  will 
conclude  the  creditors  from  all  further 
proceedings  against  them  on  the  bonds, 
and  leave  them  free  to  surrender  the 
securities  to  the  receiver.  This  will  not 
affect  the  judgments  that  the  creditors 
have  recovered,  any  further  than  to  limit 
their  operation,  so  far  as  the  receiver  and 
the  sureties  on  the  attachment  bonds  are 
concerned,  to  the  adjudication  of  the 
debts  as  claims  entitled  to  dividends  from 
the  proceeds  of  the  assets  of  the  bank. 
To  that  extent,  certainly,  the  court  had 
jurisdiction  in  each  of  the  suits  after  the 
insolvency;  but  as  the  attachments  were 
void  the  judgments  are  inoperative  as  a 
basis  of  recovery  upon  the  bonds.  Pacific 
Nat.  Bank  v.  Mixter,  124  U.  S.  721,  729. 
31  L.  Ed.  567. 

To  enforce  payment  of  bank  bills. — See 
ante,  "Liability  on  Bank  Notes,  and  Pay- 
ment." Ill,  B,  6,  d. 

69.  First  Nat.  Bank  v.  Colbv,  21  Wall. 
609,  22  L.  Ed.  687;  Pacific  Nat.  Bank  ■.-'. 
Mixter,  124  U.  S.  721,  31  L.  Ed.  567; 
United  States  v.  Robertson,  5  Pet.  641, 
659,   8   L.    Ed.  257. 

By  the  act  of  1818.  the  United  States 
were  empowered  to  enforce  payment  of 
the  judgment  they  might  obtain  against 
the  bank,  in  specie,  by  summoning  the 
debtors  of  the  corporation  as  garnishees, 
and  obtaining  judgments  against  them. 
This  act  operated  a  transfer  from  the 
bank  to  the  United  States  of  those  debts 
which  might  be  due  from  the  persons 
who  should  be  summoned  as  garnishees. 
They  became,  by  the  service  of  the  sum- 
mons, the  debtors  of  the  United  States, 
and  ceased  to  be  the  debtors  of  the  bank. 
But  they  owed  to  the  United  States  pre- 
cisely what  they  owed  to  the  bank,  and 
no  more.  United  States  t'.  Robertson.  5 
Pet.  641.  659,  8   L.    ]•>].   257. 

Priorities    and    effect     oif     insolvency 

See  post,  "Priorities  and  Preferences," 
VIII,   H. 

70.  Where   a   bank,    having    been    origi- 


nally created  by  the  laws  of  a  state,  had,  in 
accordance  with  the  National  Banking 
Act,  become  a  national  bank,  and  its  name 
been  changed  accordingly,  this  was  with- 
out affecting  its  identity,  or  its  right  to 
sue  upon  obligations  or  liabilities  in- 
curred to  it  by  its  former  name.  Act  of 
June  3.  1864,  c.  106,  »ec.  44;  13  Stat.  112; 
Rev.  Stat..  §  5154;  Metropolitan  Nat. 
Bank  v.  Claggett,  141  U.  S.  520,  35  L.  Ed. 
841.  Michigan  Ins.  Bank  v.  Eldred,  143 
U.   S.   293,  300,  36   L.   Ed.   162. 

71.  Petri  v.  Commercial  Nat.  Bank,  142 
U.  S.  644.  647,  35  L.  Ed.  1144.  And  see 
Osborn  v.  United  States  Bank,  9  Wheat. 
738,    823.    6    L.    Ed.    204. 

72.  Attorney's  authority  need  not  be  un- 
der seal. — Osborn  v.  United  States  Bank, 
9  Wheat.  738,  6  L.  Ed.  204.  See  the  title 
ATTORNEY  AND  CLIENT,  vol.  3,  p. 
703. 

After  insolvency.— See  post,  "Effect  of 
Insolvency,"    VIII.    B. 

73.  Trial,— Young  v.  Bank,  5  Cranch  45, 
3  L.   Ed.  32.     See  the  title  TRIAL. 

Against  directors.— See  ante,  "To  Bank 
and  Stockholders,"  IV,  B,  2,  a.   (1),   (b). 

To    enforce     liability     of     ofRcers. See 

ante,    "]'".nforcemciit,"    IV,    B.    2,    a.    (3). 

To  recover  payment  on  forged  paper. — 
See  ante,  "Forged  Check  or  Indorse- 
ment," III.  B,  2.  b,   (2).   (c),  bb.  bhb. 

74.  Attachment  against  parties  to  pa- 
per negotiable  at  Bank.— The  act  of 
assembly  of  Maryland,  of  1793,  c.  30,  incor- 
porating the  Bank  of  Columbia,  and 
giving  to  the  corporation  a  summary  proc- 
ess, by  execution  in  the  nature  of  an  at- 
tachment, against  its  debtors  who  have, 
by  an  express  consent,  in  writing,  made 
the  bonds,  bills  or  notes,  by  them  drawn 
or  indorsed,  negotiable  at  the  bank,  is  not 
repugnant  to  the  constitution  of  the 
United  States  or  of  Maryland.  Bank  7J. 
Okcly,  4  Wheat  235,  4  L.  Ed.  559.  See 
Bank  v.  Sweeney,  2  Pet.  671,  7  L.  Ed. 
557. 

But  the  last  provision  in  the  act  of  in- 
corporation, which  gives  this  summary 
process  to  the  bank,  is  no  part  of  its  cor- 
porate franchises,  and  may  be  repealed  or 
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C.  Jurisdiction — 1.  Of  Courts. — See  the  title  Courts. 

2.  Appellate  Jurisdictiox.— See  the  title  Appeal  axd  Error,  vol.  1,  p.  333. 

3.  Equity  Jurisdiction. — Suits  against  Bank. — A  suit  is  plainly  one  of 
equitable  cognizance,  where  the  bill  is  tiled  to  charge  a  bank,  as  a  trustee,  for  a 
breach  of  trust  in  regard  to  a  specific  deposit;"^  or  to  enforce  a  trust  generally;'^'' 
or  to  enforce  the  payment  by  the  bank  of  moneys  in  its  hands  to  which  the  com- 
plainant's title  is  equitable  merely,  as  where  a  principal  is  seeking  to  recover  funds 
deposited  by  his  factor.'"  Where  the  act  of  incorporation  of  a  bank  has  ex- 
pired no  action  can  be  maintained  at  law  by  the  bank  itself.  Hence  the  assignees 
of  the  bank  may  sue  in  equity  for  the  bank."^ 

D.  Pleading  and  Practice — 1.  Declaration  or  Bill,  and  Plea. — A  corpora- 
tion may  be  bound  by  contracts,  not  executed  urder  their  common  seal,  and  by  the 
acts  of  its  officers,  in  the  course  of  their  official  duties,  and  when,  in  a  declaration,  it 
is  averred,  that  a  bank,  by  its  officers,  agreed  to  a  certain  contract,  this  averment 
imports  everything  to  make  the  contract  binding," ^  and  the  want  of  a  conclusion 
to  counts  of  the  declaration  was  cured,  on  special  demurrer,  by  §  32  of  the  ju- 
diciary act  of  1789.^^'  The  defective  averment  of  matter  of  mere  surplusage  is 
immaterial. ^1    In  a  suit  by  a  depositor  against  the  receiver  of  an  insolvent  national 


altered,  at  pleasure,  by  the  legislative  will. 
Bank  v.  Okely,  4  Wheat.  2.35,  4  L.  Ed.  5.59. 

The  courts  of  the»  District  of  Cclumbia 
are  empowered  to  carry  into  effect  the 
summary  remedy  given  to  the  bank  in 
this  case.  Bank  v.  Okely,  4  Wheat.  235. 
245.    4    L.    Ed.    559. 

This  act  did  not  intend  to  interfere  with 
anj-  legal  defense  against  the  claim  of  the 
bank  the  party  might  have;  it  does  not 
prescribe  the  nature  of  the  defense,  nor 
deprive  him  of  any  which  might  have  been 
used,  had  the  action  been  commenced  in 
the  usual  way.  Bank  r.  Sweene^^  2  Pet. 
671.   7    L.    E.   557. 

75.  Suit  for  breach  of  trust  as  to  deposit. 
— Mrnhattan  Bank  r.  Walker,  130  U.  S. 
267,    271.    32    L.    Ed.   959. 

Recovery  of  deposit  from  bank  claim- 
ing lien. — See  ante.  ''Special  Deposits  and 
D      Ts-tar^es."   Ill,   B.  2.  c. 

76.  Enforcement  of  trust. — As  one  ob- 
ject of  a  suit  against  a  national  bank  and 
its  stockholders,  upon  a  debt  evidenced 
by  a  note,  was  to  subject  to  the  satisfac- 
tion of  the  debt  certain  property  conveyed 
to  a  trustee  as  securitj^  therefor,  no  judg- 
ment at  law  was  a  prerequisite.  Wyman 
V.  Wallace,  201  U.  S.  230.  242,  50  L.  Ed. 
738. 

77.  Equitable  title. — While,  when  a 
bank  has  money  in  its  possession  which, 
in  fact,  belongs  to  a  third  party,  received 
from  whatever  source,  it  may  be  an  ac- 
tion at  law  will  lie.  and  therefore,  no  case 
for  equitable  cognizance  is  presented,  this 
latter  proposition  has  some  limitations. 
It  may  be  true  if  the  full  legal  title  to  the 
moneys  is  in  such  third  party;  but  it  is 
not  true  when  his  title  is  equitable  rather 
than  legal;  and  the  right  of  these  com- 
plainants as  against  the  bank,  to  the 
moneys  deposited  by  their  factor,  is  equi- 
table. True,  the  obligation  of  a  factor  to 
his  principal  for  moneys  received  on  the 
sale    of    property    consigned    to    him    for 


sale  is  not  a  debt  created  bj''  one  acting 
in  a  fiduciary  capacity,  within  the  meaning 
of  the  bankrupt  law,  but  it  does  not  fol- 
low that  no  fiduciary  obligation  inheres 
in  such  debt.  Union  Stock  Yards  Xat. 
Bank  v.  Gillespie,  137  U.  S.  411.  420,  34 
L.    Ed.   724. 

78.  After  expiration  of  charter. — Lenox 
V.   Roberts,  2  Wheat.  373.  4  L.   Ed.  264. 

79.  Averring  execution  of  contract 
by  officers. —  Bank  of  Metropolis  v. 
Grtt^=chlick.   14    Pet.    19.    10   L.    Ed.    335. 

80.  Want  of  conclusion  cured. — Action 
on  an  agreement  in  writing,  by  which 
GuttschHck  had  purchased  a  lot  of  ground 
in  the  city  of  Washington,  from  the  Bank 
of  the  Metropolis,  for  which  he  had  paid 
a  part  of  the  purchase  mi^ney.  and  given 
a  note  for  the  residue;  bv  the  contract, 
the  Bank  of  the  Metropolis,  through  its 
president  and  cashier,  was  pledged  to  con- 
vey the  lot  in  fee  simple  to  GuttschHck, 
when  the  whole  purchase  money  was 
paid.  The  declaration,  in  each  count, 
averred  the  payment  of  the  note,  and  the 
failure  of  the  bank  to  convey;  to  the  three 
special  counts  in  the  declaration,  there 
was  no  conclus'on;  to  the  fourth  count,  for 
money  had  and  received,  there  was  a  gen- 
eral conclusion.  It  was  held,  b}'  the  court, 
that  whatever  might  have  been  the  effect 
of  the  want  of  a  conclusion  to  the  three 
counts,  upon  a  special  demurrer,  the  32d 
section  of  the  judiciarv  act  of  1789.  would 
cure  the  defect,  if  admitted  to  be  one. 
Brink  of  >fetronol's  r.  ikittschlick,  14 
Pet.  19,  10  L.  Ed.  335.  See  the  title 
VENDOR   AND   PURCHASER. 

81.  Defective  averment  cf  matter  of 
surplusage. — The  averments  in  a  declara- 
tion set  forth  that  the  plaintifif  had  been 
turned  out  of  possession  of  a  lot  of 
ground,  but  did  not  state  that  the  eviction 
was  by  due  course  of  law;  the  breach 
alleged  in  the  count  was,  that  the  defend- 
ant  had    refused,    on    demand,    to    convey 
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bank,  to  assert  a  claim  to  the  proceeds  of  a  draft  received  by  the  bank  for  col- 
lection, as  alleged,  after  it  was  hopelessly  insolvent,  where  the  issue  framed  by 
the  averments  of  the  bill  and  the  answer  was  sufificient  to  enable  the  court  to  pro- 
ceed to  a  decree,  the  bill  was  sufificient  without  stating  the  degree  of  insolvency 
which  rendered  the  bank's  conduct  fraudulent. ^2 

Plea  of  Corporate  Incapacity. — Where  the  plea  makes  no  averment  of  tlie 
amount  of  the  capital  stock,  or  of  the  necessity  of  the  whole  being  subscribed  for, 
before  the  bank  is  to  be  put  in  operation ;  it  asserts  no  fraudulent  combination  or 
subscription  ;  but  in  the  most  general  terms,  without  any  certainty  as  to  facts  aiid 
circumstances,  alleges  that  the  capital  stock  was  not  filled  up  by  any  subscription, 
opened  and  conducted  in  pursuance  of  the  act,  so  as  to  entitle  the  subscribers  to 
bring  the  action;  and  that  the  subscribers  did,  unjustly  and  unlawfully,  arrogate 
to  themselves  the  corporate  name,  style  and  privileges,  without  the  capital  stock 
having  been  filled  up  by  subscription,  or  the  corporation  having  been  constituted 
and  composed  of  actual  subscribers,  pursuant  to  the  direction  of  the  act :  in  point 
of  substance,  as  well  as  form,  it  is  bad,  upon  the  established  rules  of  pleading.^^a 

2.  Parties. — Parties  Plaintiff. — A  statute  allowing  suit  to  be  brought  by  a 
bank  on  notes  given  to  its  cashier  as  such,  is  constitutional.*^^  And  where  a  suit 
in  the  name  of  the  president  of  a  bank  has  been  treated  by  both  parties  and  the 
court  as  the  suit  of  the  bank,  no  objection  can  be  raised  at  the  final  hearing. S'* 

Suit  by  Cashier  of  Unincorporated  Bank. — The  holder  of  the  check  being 
the  cashier  of  an  unincorporated  banking  association,  and  holding  it  for  the  use 


the  lot.  The  court  held  the  averment  of 
eviction  to  be  mere  surplusage.  Bank  of 
Metropolis  v.  Guttschlick,  14  Pet.  19, 
10    L.   Ed.    33.5. 

82.  Averring  fraudulent  concealment  of 
insolvency. — St.  Louis,  etc.,  R.  Co.  v. 
Johnston,  133  U.  S.  566,  577.  33  L.  Ed. 
683. 

The  bill  alleged  that  the  bank  was  in- 
solvent on  the  5th  day  of  May;  that  this 
was  well  known  to  its  officers;  that  it 
wrongfully  neglected  to  disclose  its  in- 
solvency to  complainant,  and,  by  con- 
tinuing business  and  otherwise.  repre- 
sented to  complainant  and  all  other 
persons  dealing  with  it,  that  it  was  sol- 
vent; that  complainant,  on  the  faith  of 
these  representations  believed  such  to  be 
the  fact,  without  suspicion  that  the  bank 
was,  or  was  in  danger  of  becoming,  in- 
solvent; that,  acting  upon  the  representa- 
tions, and  relying  on  the  bank's  solvency, 
complainant  delivered  the  draft;  that  ne.xt 
morning  the  bank  closed  its  doors,  and 
the  draft  was  collected  thereafter;  auvl 
that,  by  reason  of  the  premises,  the  draft 
or  its  proceeds  did  not  become  the  prop- 
erty of  the  bank.  The  receiver  in  his  an- 
.'^wer  specifically  denied  these  averments. 
The  issue  thus  framed  was  sufficient  to 
enable  the  court  to  proceed  to  a  decree. 
The  fraudulent  intention  flowed  from  the 
guilty  knowledge,  and  the  bank  must  be 
held  to  the  consequences  of  a  representa- 
tion which  it  knew  to  be  contrary  to  the 
fact,  and  upon  'which  the  complainant  in- 
nocently acted.  Granted  that  the  mere 
omission  to  disclose  the  insolvency,  if 
there  had  been  ground  for  the  supposition 
that  the  bank  might  continue  in  business, 
would  not   be  sufficient,  there   is   nothing 
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for  such  a  belief  to  rest  on  here.  As  a 
matter  of  pleading,  the  averment  was  thai 
the  bank  wrongfully  neglected  to  make 
the  disclosure;  as  a  matter  of  fact,  the 
condition  of  the  bank  was  so  hopeless 
that  it  was  its  duty  to  make  it.  The  omis- 
sion to  specifically  state  in  the  pleading 
the  degree  of  insolvency  which  rendered 
the  bank's  conduct  fraudulent,  was  not 
fatal,  as  the  conclusion  asserted  showed 
the  intention  of  the  pleader,  and  the  par- 
ticular contention  could  fairly  be  tested 
on  the  hearing.  St.  Louis,  etc.,  R.  Co.  v. 
Johnston.  133  U.  S.  566,  577.  33  L.  Ed. 
683. 

82a.     Pleading    corporate     incapacity. — 

Minor  v.  Mechanics'  Bank,  1  Pet.  40,  66,  7 
L.    Ed.   47. 

83.  Where  a  note  was  made  payable  to 
B.  Gayle,  cashier,  this  designation  as 
cashier  was  not  made,  it  is  presumed,  as 
matter  of  description,  but  to  show  that 
the  note  was  given  to  the  agent  of  th'" 
bank,  and  for  its  use.  A  law  was  passed 
in  Alabama  authorizing  suits  to  be 
brought  on  such  notes  in  the  name  of  the 
bank.  The  law  is  strictly  remedial.  It 
in  no  rcsjject  affects  the  oi)ligation  of  the 
contract.  Neither  the  manner  nor  the 
time  of  payment  is  changed.  The  bank, 
being  the  holder  of  the  note,  and  having 
the  beneficial  interest  in  it,  is  authorized 
by  the  statute  to  sue  in  its  own  name. 
This  is  nothing  more  than  carrying  out 
the  contract  according  to  its  original  in- 
tendment. Crawford  v.  Branch  Bank,  7 
How.   279,   282,    12    L.    Ed.   700. 

84.  Suit  in  president's  name  as  suit  of 
bank. — Fortier  v.  New  Orleans  Nat.  Bank, 
112  U.  S.  439,  445,  28  L.  Ed.  764. 
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of  the  concern,  may  recover  upon  it  in  his  own  name.^^ 

Defendant. — And  assumpsit  may  be  maintained  against  a  bank  on  a  contract 
under  the  seals  of  the  president  and  cashier. ^"^ 

3.  EviDExcE. — It  is  clear  that  evidence  may  be  received  to  show  that  a  note 
given  to  the  cashier  of  a  bank  w^as  intended  as  a  promise  to  the  corporation,  and 
that  such  evidence  has  no  tendency  whatever  to  contradict  the  terms  of  the  in- 
strument.^" And  it  may  be  a  question  for  the  jury  to  determine  what  was  the 
intention  of  the  parties  to  a  sale  as  to  what  passed  thereby. ^^ 

VIII.    Insolvency,  Assig-nment  and  Receivership. 

A.  What  Constitutes  Insolvency. — See  the  title  Ixsolvexcy.  See  also, 
ante,  "Federal  Control."  II,  B,  1,  a. 

B.  Effect  of  Insolvency. — A  national  bank  in  voluntary  liquidation  is  not 
thereby  dissolved  as  a  corporation,  but  may  sue  and  be  sued  by  name  for  the 
purpose  of  winding  up  its  business,^^  and  it  had  been  held  of  other  banks  that 
the  power  to  sue  was  not  determined  by  insolvency. ^"^  All  contracts,  otherwise 
lawful,  made  by  a  national  bank  concerning  its  assets  before  its  failure,  albeit 
at  the  time  such  contracts  were  made  the  bank  was  insolvent,  are  valid,  unless 
the  contracts  come  within  the  restrictions  which  the  section  imposes — that  is,  those 
entered  into  after  the  commission  of  an  act  of  insolvency  or  in  contemplation 
thereof  or  made  with  a  view  to  prevent  the  application  of  the  assets  of  the  bank 


85.  Suit  by  cashier. — O'Brien  v.  Smith, 
1   Black  99.   17  L.   Ed.  64. 

86.  Parties  defendant. — Bank  of  Me- 
tropolis V.  Guttschlick,  14  Pet.  19.  10  L. 
Ed.    335. 

The  action,  in  this  case,  was  assumpsit 
against  the  bank,  on  a  contract  under  the 
seals  of  the  president  and  cashier.  Held, 
that  the  action  was  well  brought;  it  makes 
no  difference,  in  an  action  of  assumpsit 
against  a  corporation,  whether  the  agent 
was  appointed  under  the  seal  or  not;  nor 
whether  he  puts  his  own  seal  to  a  contract 
which  he  makes  in  behalf  of  the  corpora- 
tion. Bank  of  Metropolis  v.  Guttsch- 
lick. 14  Pet.   19,  10   L.    Ed.   33.5. 

87.  Evidence  of  capacity  in  which  note 
was  taken  by  cashier. — Baldwin  z\  Bank 
of  Newbury,  1  Wall.  234,  241.  17  L.  Ed. 
534. 

Where  negotiable  paper  is  drawn  to  a 
person  by  name,  with  addition  of  "cash- 
ier" to  his  name,  but  with  no  designation 
of  the  particular  bank  of  which  he  was 
cashier,  parol  evidence  is  allowable  to 
show  that  he  was  the  cashier  of  a  bank 
which  is  plaintiff  in  the  suit,  and  that  in 
taking  the  paper  he  was  acting  as  cashier 
and  agent  of  that  corporation.  Baldwin  z'. 
Bank  of  Newbury,  1  Wall.  234,  17  L.  Ed. 
534. 

'"Where  a  check  was  drawn  by  a  person 
who  was  a  cashier  of  an  incorporated 
bank,  and  it  appeared  doubtful  upon  the 
face  of  the  instrument  whether  it  was  an 
official  or  a  private  act.  this  court  held,  in 
the  case  of  the  Mechanics'  Bank  v.  Bank 
of  Columbia,  5  Wheat.  326,  5  L.  Ed.  100, 
that  parol  evidence  was  admissible  to  show 
that  it  was  an  official  act.  Signature  of  the 
promisor  in  that  case  had  nothing  ap- 
^sded   to   it   to  show  that  he   had   acted 


in  an  official  character,  and  yet  it  was  un- 
hesitatingly held  that  parol  evidence  was 
admissible  to  show  the  real  character  of 
the  transaction."  Baldwin  v.  Bank  of 
Newbury,  1    Wall.   234,  241.  17   L.   Ed.  534. 

88.  Question  for  jury  as  to  subject  of 
sale. — In  an  action  by  a  bank  upon  notes 
given  it  for  the  purchase  price  of  prop- 
erty sold  by  the  bank  and  purchased  by 
the  defendants,  where,  before  the  defend- 
ants became  indebted  to  the  bank,  the 
bank  had  made  a  compromise  of  certain 
claims,  which,  amongst  others,  were  the 
subject  of  the  sale  by  the  bank  and  pur- 
chase by  the  defendants,  two  of  the  de- 
fendants having  knowledge  of  the  condi- 
tions of  this  compromise,  and  their  knowl- 
edge to  be  considered  as  extending  to  the 
other  defendants,  it  was  a  question  for  the 
jury  to  determine  what  the  defendants 
purchased.  Lj^man  r.  United  States  Bank, 
12   How.  225,  13  L.   Ed.  965. 

89.  Power  to  sue  and  be  sued. — Na- 
tional Bank  r.  Insurance  Co..  104  U.  S. 
54.  73.  26  L.  Ed.  693;  Chemical  Nat.  Bank 
r.  Hartford  Deposit  Co.,  161  U.  S.  1,  8,  40 
L.  Ed.  595;  First  Nat.  Bank  v.  National 
Pahquioque  Bank,  14  Wall.  383,  20  L.  Ed. 
840.  See,  also,  Calhoun  i'.  Lanaux,  127  U. 
S.    634.   639,    32    L.    Ed.  297. 

90.  Same. — Where  the  bank  had  be- 
come insolvent  and  had  made  an  assign- 
ment of  its  ef?^ects  to  trustees  for  the  ben- 
efit of  its  creditors,  the  bank  was  allowed 
to  sue  in  its  own  name  at  the  instance, 
and  for  the  benefit  of  creditors,  and  the 
case  was  the  same  as  if  the  law  per- 
mitted the  suit  to  be  brought,  and  the 
same  had  been  brought,  in  the  name  of 
such  trustees.  Lvman  v.  United  States 
Bank,   12   How.   225.  13   L.   Ed.  965. 

Although  the  bank  had  indorsed  a  note 
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in  the  manner  prescribed  by  law  or  with  tlie  purpose  of  giving  a  preference  to  one 
creditor  over  another. ^^ 

Exercise  of  Functions  and  Powers  of  Officers. — DeHnquent  associations 
whose  notes  have  been  protested,  and  whose  officers  have  been  notified  by  the 
comptroller  that  proceedings  for  liquidation  under  the  act  have  been  instituted, 
cannot  lawfully  pay  out  any  of  their  notes,  or  discount  any  notes  or  bills,  or  other- 
wise prosecute  the  business  of  banking,  except  to  receive  and  safely  keep  money 
belonging  to  the  association,  and  to  deliver  special  deposits,  which  of  itself  re- 
futes the  theory  that  the  association  at  that  state  of  the  proceedings  has  ceased 
to  exist. ''^  And  after  liquidation  there  was  no  authority  on  the  part  of  the 
officers  of  the  bank  to  transact  any  business  in  the  name  of  the  bank  so  as  to  bind 
its  shareholders,  except  that  which  is  implied  in  the  duty  of  liquidation,  unless 
such  authority  had  been  expressly   conferred   by   the   shareholders. ^^        gy^   it5 


amongst  its  other  assets  to  its  trustees, 
yet  under  the  circumstances  it  could  main- 
tain a  suit  upon  the  note,  because,  where 
a  party  who  is  the  holder  of  a  note  has 
transferred  it  for  purposes  of  collection, 
and  it  is  not  paid  but  is  found  in  the  pos- 
session of  the  original  holder,  he  can  re- 
cover, as  he  is  remitted  to  his  original 
rights,  notwithstanding  the  indorsement; 
and  if  the  note  is  not  paid,  the  plaintiff 
may  give  it  up  and  recover  upon  the  origi- 
nal consideration.  Lyman  v.  United 
States  Bank,  12  How.  225,  13  L.  Ed.  965. 

91.  Contracts. — Earle  v.  Carson.  188  U. 
S.   42,  47.   47    L.    Ed.   373. 

A  national  bank,  after  leasing  property 
for  a  term  of  years,  suspended  nine  days 
after  the  term  began.  A  receiver  was  ap- 
pointed who  took  possession  and  notified 
the  lessor  of  his  intention  to  terminate 
the  lease  after  three  months  thereof  only 
had  expired,  paying  the  rent  up  to  Chat 
time.  The  lease  in  question  was  a  lawful 
contract  and  engagement  for  the  bank  to 
make.  The  first  monthly  installment  of 
rent  was  due  under  it  nine  days  before  the 
bank  suspended.  By  its  terms  the  de- 
fault that  was  made  by  the  bank  in  the 
nonpayment  of  rent  on  May  1,  gave  the 
right  to  the  appellant  to  re-enter  and 
terminate  the  lease.  The  damages  were 
then  matured  and  could  have  been  at 
once  sued  for,  or  appellant  could  defer 
its  suit,  as  it  did,  until  by  a  reletting  of 
the  premises,  the  extent  of  damages  had 
been  made  certain.  That  they  were  un- 
liquidated did  not  render  tliem  contingent. 
It  was  an  existing  demand,  and  the  bank 
remained  liable 'for  the  rent  for  the  full 
term.  But  after  the  lessor  re-entered  and 
relet,  only  for  the  difference  between  the 
agreed  rent  and  what  was  obtained  on* 
the  reletting.  Chemical  Nat.  Bank  v. 
Hartford  Deposit  Co.,  Kil  U.  S.  1,  10.  40 
L.    Hd.    59.x 

92.  Exercise  of  functions  suspended.— 
First  Xat.  Bank  r.  National  Pahquinque 
Bank.  14  Wall.  383,  S98.  20  L.  Ed.  840; 
White  V.  Knox,  111  U.  S.  784,  28  L.  Ed. 
603.  See  McDonald  v.  Chemical  Nat. 
Bank,  174  U.  S.  610,  619,  43  L.  Ed.  1106; 
Scl-rader  v.  Manufacturers'  Nat.  Bank,  133 
U.   S.  67,  33  L.   Ed.  5G4. 


93.  Pov(^ers  of  officers. — Richmond  r-. 
Irons,   121   U.   S.   27.   60,    30    L.      Ed.      864. 

They  become  trustees  for  creditors  upon 
liquidation.  Richmond  v.  Irons,  121  U. 
S.   27,  30  L.  Ed.  864. 

"The  power  of  the  president  or  other 
officer  of  the  bank  to  bind  it  by  transac- 
tions after  it  was  put  into  liquidation  is 
that  which  results  by  implication  from 
the  duty  to  wind  up  and  close  its  affairs. 
That  duty  consists  in  the  collection  and 
reduction  to  money  of  the  assets  of  the 
bank,  and  the  payment  of  creditors 
equally  and  ratably  so  far  as  the  assets 
prove  sufficient.  Payments,  of  course, 
may  be  made  in  the  bills  receivable  and 
other  assets  of  the  bank  in  specie,  and  th-i 
title  to  such  paper  may  be  transferred  by 
the  president  or  cashier  by  an  endorse- 
ment suitable  to  the  purpose  in  the  name 
of  the  bank,  but  such  endorsement  and 
use  of  the  name  of  the  bank  is  in  liquida- 
tion and  merely  for  the  purpose  of  trans- 
ferring title.  It  can  have  no  other  effect 
as  against  the  shareholders  by  creating  a 
new  obligation.  It  does  not  constitute  a 
liability,  contract,  or  engagement  of  the 
bank  for  which  they  can  be  held  to  be 
individually  responsible.  Every  creditor 
of  the  bank,  receiving  its  assets  undiT 
such  circumstances,  knows  the  fact  of 
liquidation,  and  is  chargeable  with  knowl- 
edge of  its  consequences;  he  takes  the  as- 
sets received  at  his  own  peril;  he  is  deal- 
ing with  officers  of  the  bank  only  for  the 
purpose  of  winding  up  its  affairs."  Rich- 
mond V.  Irons.  121  U.  S.  27.  60,  30  L.  Ed. 
864. 

"Beyond  doubt  the  appointment  of  a 
receiver  supersedes  the  power  of  the  di- 
rectors to  exercise  the  incidental  powers 
nece-ssary  to  carry  on  the  business  of 
banking,  as  the  rec-eiver  is  required  to  take 
possession  of  tlie  books,  records,  and  as- 
sets of  every  description  of  the  associa- 
tion, and  from  that  moment  the  association 
is  forbidden  to  pay  out  any  of  its  notes, 
discount  any  notes  or  bills,  or  otherwise 
prosecute  the  business  of  banking,  but  the 
corporate  franchise  of  the  association  is 
not  dissolved,  and  the  association,  as  a  le- 
lag  entity,  continues  to  exist,  as  is  shown 
to  a   demonstration   by   the   fact   that  it   is 
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corporate  existence  is  not  suspended  by  passing  under  the  control  of  an  ex- 
aminer.^^ 

Loss  by  Failure. — Where  a  loan  was  negotiated  through  a  banker,  who  re- 
ceived the  money  and  failed  before  paying  it  over  to  the  borrower,  it  was  held, 
as  being  purely  a  question  of  fact,  on  the  testimony,  that  the  money  was  held  by 
the  bankers  as  a  deposit  to  the  credit  of  the  borrower,  and  that  he  knew  and  so 
understood  it  before  their  faihn-e.""*^ 

Ground  for  Involuntary  Liquidation. — And  when  the  comptroller  is  satis- 
fied of  the  default  in  redemption  of  the  circulating  notes  of  the  bank,  he  may, 
under  §  5234,  Rev.  Stat.,  U.  S.,  throw  the  bank  into  liquidation  and  appoint  a 
receiver. 92 

C.  Action  or  Suit  to  Wind  Up  Bank. — An  action  on  contract  for  rent  al- 
leged to  be  due  under  terms  of  a  lease  to  a  national  bank  for  its  business  otifices, 
brought  against  the  agent  of  the  shareholders  to  whom  the  comptroller  had  re- 
leased the  assets  of  the  bank  after  the  bank  had  become  insolvent,  is  clearly  one 
to  wind  up  the  affairs  of  the  bank  of  which  the  federal  circuit  court  had  juris- 
diction.'"'^ 

D.  Nature  of  Assets  as  Trust  Fund. — The  capital  stock^"  and  assets  of 


required  safely  to  keep  the  monej'  on  hand 
belonging  to  it,  and  may  deliver  special 
deposits  in  its  keeping  to  the  rightful 
owners."  First  Nat.  Bank  v.  National 
Pahquioque  Bank.  14  Wall.  383.  400,  20 
L.  Ed.  840.  And  see  ante,  "For  Whose 
Benefit  Enforced  and  Claims  Provable," 
V.  E,  2,  b,  (7),  (a);  post,  "Receivers," 
VIII,  G. 

94.  Control  of  examiner. — Notwith- 
standing the  suspension  of  its  business 
while  under  the  control  of  an  examiner 
acting  under  the  supervision  of  the  comp- 
troller of  the  currency,  the  association 
continued  its  corporate  existence,  and  was 
competent  to  exercise  coroorate  functions. 
Delano  v.  Butler,  118  U.  S.  634.  652.  30  L- 
Ed.   260. 

94a.  Liability  for  loss  by  failure. — 
Merriam  v.  Haas,  154  U.  S.,  appx.,  542,  18 
L.    Ed.    29. 

95.  Ground  for  liquidation. — Richmond 
V.   Irons,    121    U.   S.   27,   47,  :i()   L.   Ed.   864. 

Appointment  of  receiver. — See  post, 
"Receivers,"    VIII,   F. 

96.  Action  or  suit  to  wind  up  bank. — 
In  re  Chetwood.  165  U.  S.  443,  459.  41  L. 
Ed.  782;  International  Trust  Co.  v. 
Weeks,  203  U.  S.  364.  366.  51  L.  Ed.  224. 
See  the  title   COURTS. 

97.  Capital  stock  a  trust  fund. — "  'The 
capital  stock  of  an  incorporated  bank  is 
deemed  a  trust  fund  for  all  the  debts  of 
the  corporation;  and  no  stockholder  can 
entitle  himself  to  any  dividend  or  share 
of  such  capital  stock,  until  all  the  debts 
are  paid,  and  if  the  capital  stock  should 
be  divided,  leaving  any  debts  unpaid,  every 
stockholder,  receiving  his  share  of  the 
capital  stock,  would,  in  equity,  be  held 
liable  pro  rata  to  contribute  to  the  dis- 
charge of  such  debts  out  of  the  fund  in 
his  own  hands.'  In  conformity  with  this 
is  the  doctrine  held  by  this  court  in 
Mumma  v.  Potomac  Co.,  8  Pet.  281,  8  L- 
Ed.  945."  Curran  i'.  Arkansas,  15  How. 
304,  307,  14  L.  Ed.  705. 


No  power  to  increase  or  diminish  it  be- 
longs inherently  to  the  bank.  It  is  a  trust 
fund,  held  by  the  corporation  as  a  trus- 
tee. It  is  subject  to  taxation  like  other 
property.  If  the  bank  fail,  equity  may 
lay  hold  of  it,  administer  it,  pay  the  debts, 
and  give  the  residuum,  if  there  be  any,  to 
the  stockholders.  If  the  corporation  be 
dissolved  by  judgment  of  law,  equity  may 
interpose  and  perform  the  same  func- 
tions. Farrington  v.  Tennessee,  95  U.  S. 
679,    686,   24    L.    Ed.    558. 

State  ownership  dees  not  change  rule. 
— "That  a  state,  by  becoming  interested 
with  others  in  a  .banking  corporation,  or 
by  owning  all  the  capital  stock,  does  not 
impart  to  that  corporation  any  of  its 
privileges  or  prerogatives,  that  it  lays 
down  its  sovereignty,  so  far  as  respects 
the  transactions  of  the  corporation,  and 
exercises  no  power  or  privilege  in  re- 
spect to  those  transactions  not  derived 
from  the  charter,  has  been  repeatedly  af- 
firmed bv  this  court,  in  the  Bank  of  the 
United  States  v.  Planters'  Bank,  9  Wheat. 
904,  6  L.  Ed.  244;  Bank  of  Kentucky  v. 
Wistar.  3  Pet.  431,  7  L.  Ed.  731;  Briscoe 
V.  Bank  of  Kentucky,  11  Pet.  257,  324,  9 
L.  Ed.  709;  Darrington  v.  Bank,  13  How. 
12,  14  L.  Ed.  30.  And  our  opinion  is.  that 
the  fact  that  the  capital  stock  of  this  cor- 
poration came  from  the  state  which  was 
solely  interested  in  the  profits  of  the  busi- 
ness, does  not  affect  the  complainant's 
right,  as  a  creditor,  to  be  paid  out  of  its 
property;  a  right  which,  as  we  have  seen, 
follows  the  fund  into  the  hands  of  every 
person,  save  a  bona  fide  creditor  or  pur- 
chaser, and  which  a  court  of  equity  is 
bound  to  enforce  by  its  decree  against 
any  party  except  such  a  creditor  or  pur- 
chaser capable  by  law  of  being  brought 
within  its  jurisdiction."  Curran  v.  Ar- 
kansas,  15   How.   304,  309,  14  L.   Ed.  705. 

"So  far,  therefore,  as  the  property  of 
this  bank  has  become  vested  in  the  state 
or   gone    to   its    use,    it    is    so    vested   and 
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an  insolvent  banking  corporation  constitute  a  trust  fund  for  the  payment  of  the 
debts  of  the  bank.'''^ 

Unpaid  Subscriptions  and  Statutory  Liability. — Undoubtedly  unpaid  sub- 
scriptions to  stock  are  assets,  and  have  frequently  been  treated  by  courts  of  equity 
as  if  impressed  with  a  trust  sub  modo,  in  the  sense  that  neither  the  stockholders 
nor  the  corporation  can  misappropriate  such  subscriptions  so  far  as  creditors  are 
concerned.  Creditors  have  the  same  right  to  look  to  them  as  to  anything  else, 
and  the  same  right  to  insist  upon  their  payment  as  upon  the  payment  of  r;hcr 
debt  due  to  the  corporation.  The  shareholder  cannot  transfer  his  shares  when 
the  corporation  is  failing,  or  manipulate  a  release  therefrom,  for  the  purpose  of 
escaping  his  liability.  And  the  principle  is  the  same  where  the  shares  are  paid  up, 
but  the  shareholder  is  responsible  in  respect  thereof  to  an  equal  additional  amount. 
There  was,  however,  no  attempt  here  to  avoid  this  liability,  and  the  fact  of  its 
existence  did  not  operate  to  fetter  these  assignors  in  the  otherwise  lawful  dispo- 


nsed.  charged  with  a  trust  in  favor  of  this 
complainant,  as  an  unpaid  creditor,  un- 
less there  is  something  in  the  character  oi 
the  parties,  or  the  consideration  upon 
which,  or  the  operation  of  the  laws  by 
force  of  which,  it  has  been  transferred, 
taking  the  case  out  of  the  principles  abov,; 
laid  down."  Curran  v.  Arkansas,  15  How. 
304.   308,    14   L.    Ed.   705. 

98.  Assets  a  trust  fund. — Curran  v.  Ar- 
kansas, 15  How.  304,  307,  14  L.  Ed.  705; 
Baring  v.  Dabney,  19  Wall.  1.  22  L.  Ed. 
90.  See,  generally,  the  title  CORPORA- 
TIONS. 

They  are  a  trust  fund  for  creditors  am' 
may  be  followed  wherever  traceable. 
Johnston  v.  Laflin,  103  U.  S.  800,  805,  26 
L.   Ed.   532. 

The  assets  of  an  insolvent  banking  cor- 
poration are  a  fund  for  the  payment  of 
its  debts.  If  they  are  held  by  the  cor- 
poration itself,  and  so  invested  as  to  be 
subject  to  legal  process,  they  may  be 
levied  on  by  such  process.  If  they  have 
been  distributed  among  stockholders,  or 
gone  into  the  hands  of  others  than  bona 
fide  creditors  or  purchasers,  leaving  debts 
of  the  corporation  unpaid,  such  holders 
take  the  property  charged  with  the  trust 
in  favor  of  creditors,  which  a  court  of 
equity  will  enforce,  and  compel  the  ap- 
plication of  the  property  to  the  satisfac- 
tion of  their  debts.  Curran  v.  Arkansas,  15 
How.  304,  307.  14  L.  Ed.  705. 

A  law  authorizing  and  requiring  a  cor- 
poration to  distribute  its  property  among 
its-  stockholders,  or  to  transfer  it  to  its 
sole  stockholder,  leaving  its  bills  unre- 
deemed, impairs  the  obligation  of  the  con- 
tract contained  in  those  bills.  Curran  v. 
Arkansas,   15   How.  304,  310. 

And  a  law  which  withdraws  from  the 
reach  of  legal  process  the  real  property 
of  a  bank,  which  at  the  time  of  the  ex- 
ecution of  the  contr.Tct  was  liable  to  be 
subjected  to  the  satisfaction  of  such  con- 
tract, and  which  provided  no  substitute 
remedy,  thereby  reducing  the  creditors  of 
the  bank  to  a  condition  in  which  their 
rights  "live  but  in  grace,  and  their  rem- 
edy IS  entreaty  only,"  impairs  the  obliga- 


tion of  their  contracts  and  is  therefore  in- 
valid. Curran  v.  Arkansas,  15  How.  304, 
320. 

Though  the  stock  of  a  bank  be  alto- 
gether owned  by  a  state,  if  the  bank  is 
insolvent  its  assets  cannot  be  appro- 
priated by  legislative  act  or  otherwise  to 
pay  the  debts  of  the  state,  as  distinguished 
from  the  debts  of  the  bank.  Those  as- 
sets are  a  trust  fund  first  applicable  to 
the  payment  of  the  debts  of  the  bank. 
Baring  z-.  Dabney,  19  Wall.  1,  22  L. 
Ed.   90. 

An  act  of  the  legislature  requiring  the 
managers  of  an  insolvent  bank  belonging 
to  the  state  to  hold  its  assets  appropriated 
to  the  payment  of  certain  specified  dcbt>. 
creates  a  trust  in  favor  of  the  creditors 
holding  said  debts,  and,  if  assented  to  by 
them,  amounts  to  a  contract  with  them 
to  carry  out  said  trust.  Baring  v.  Dab- 
ney.  19   Wall.    1,  22   L.    Ed.   90. 

If  such  an  act,  however,  has  the  effect 
to  appropriate  the  assets  of  the  bank  t  :> 
pay  the  debts  of  the  state,  to  the  preju- 
dice of  bill  holders  and  other  creditors  of 
the  bank,  it  is  repugnant  to  that  clause 
of  the  constitution  which  prohibits  a  law 
impairing  the  obligation  of  contracts,  and 
is  void.  Baring  v.  Dabnev,  19  Wall  l. 
22  L.   Ed.  90. 

Where  the  state  was  the  sole  stock- 
holder, the  bank,  as  a  corporation,  could 
not  complain  of  any  course  of  action 
which  the  legislature  saw  lit  to  adopt  or 
prescribe.  In  relation  to  the  state,  it  wa> 
alter  et  idem.  In  this  respect  its  position 
was  very  different  from  tbat  of  private 
corporations.  The  action  of  the  legisla- 
ture could  only  be  questioned  by  the  cred- 
itors of  the  bank.  As  to  the  bank  itself, 
the  wishes  of  the  legislature  were  com- 
mands. Baring  v.  Dabnev,  19  Wall.  1,  8. 
22   L.   Ed.   90. 

In  1836.  the  legislature  of  Arkansas  in- 
corporated a  bank  with  the  usual  banking 
powers  of  discount,  deposit,  and  circula- 
tion, the  state  being  the  sole  stockholder. 
The  bank  went  into  operation,  and  issued 
bills  in  the  usual  form,  but  in  NovembfT, 
1839,    suspended    specie    paymeiots.      The: 
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sition  of  their  property  for  the  benefit  of  their  creditors,  under  the  statute  impos- 
ing the  stockholders'  extraorchnary  habihty."^ 

Trust  Funds  in  Bank's  Custody. — There  is  no  provision  of  the  banking  act 
which  assumes  to  appropriate  trust  funds  in  the  possession  of  insolvent  banks,  or 
other  property  in  their  possession  to  which  they  have  no  title,  and  it  is  clear  that 
the  state  courts  had  jurisdiction  to  determine  whether  this  money  was  or  was  not 
a  trust  fund  belonging  to  plaint  ill". '■'^'^ 

E.  Assignments. — The  fact  that  a  private  banking  firm  may  have  violated 
their  fiduciary  relations  to  a  national  bank,  of  which  they  were  also  officers,  or 
have  not  done  their  duty  by  their  own  depositors,  does  not  in  itself  render  an 
assignment  by  them  for  the  benefit  of  creditors,  fraudulent. ^ 

F.  Receivers — 1.  Nature  and  Reprhsentative;  Character  of  Officer. — 
A  receiver  of  a  national  bank  is  an  officer  and  agent  of  the  United  States,^  not 
the  officer  of  any  court.^  Nor  is  an  agent,  elected  to  succeed  a  receiver,  sucl: 
officer,  but  he  is  like  the  receiver  in  this  respect.-*     The  receiver  does  not  represent 


bills  of  the  bank  being  pa3-able  on  demand, 
there  was  a  contract  with  the  holder  to 
pay  them;  and  laws,  which  withdrew  the 
assets  of  the  bank  into  a  different  chan- 
nel, impaired  the  obligation  of  this  con- 
tract. Curran  v.  Arkansas,  15  How.  30-t. 
14  L.   Ed.  705. 

Nor  does  the  repeal  or  modification  of 
the  charter  of  the  bank  by  the  legislature 
prevent  this  conclusion  from  being  drawn. 
But  in  this  case  the  charter  of  the  bank 
has  never  been  repealed.  Curran  v.  Ar- 
kansas,  15  How.   304,   14  L.   Ed.   705. 

Besides  the  contract  between  the  bill 
holder  and  the  bank,  there  was  a  contract 
between  the  bill  holder  and  the  state, 
which  had  placed  funds  in  the  bank  for 
the  purpose  of  paving  its  debts,  and  which 
had  no  right  to  withdraw  those  funds  after 
the  right  of  a  creditor  to  them  had  ac- 
crued. Curran  v.  Arkansas,  15  How.  304, 
14  L.   Ed.   705. 

The  state  had  no  right  to  pass  these 
laws,  under  the  circumstances,  either  as  a 
creditor  of  the  bank  or  as  a  trustee  taking 
possession  of  the  real  estate  for  the  ben- 
efit of  all  the  creditors.  Curran  v.  Ar- 
knn'^as.    15    How.   ".04,   14   L.    Ed.   705. 

99.  Peters  v.  Bain,  133  U.  S.  670.  691. 
33  L.  Ed.  696.  See  ante.  "Liabilities." 
V,    E,    2. 

99a.  Trust  funds  not  included. — Capital 
Nat.  Bank  v.  First  Nat.  Bank,  172  U.  S. 
425,    433,    43    L.    Ed.    502. 

1.  Assignment  for  benefit  of  creditors. 
Where  the  members  of  a  private  bank- 
ing firm  who  controlled  the  management 
of  a  national  bank,  being  heavilv  indebted 
to  the  bank  and  also  to  their  depositors, 
made  a  general  assignment  of  all  their 
property  to  secure  their  creditors  in 
classes,  and  it  is  said  that  they  indulged 
in  wild  speculations  in  real  and  personal 
estate,  stocks,  bonds,  mines,  railroads, 
etc.;  that  applies  as  well  to  the  squander- 
ing of  the  seven  hundred  thousand  dol- 
lars and  upwards  of  deoosits  with  them 
as  a  banking  firm,  as  it  does  to  the  money 
that  they  absorbed  from  the  bank;  and 
in  any  view,  the  violation   of  their   fiduci- 


ary relations  to  the  bank,  of  which  they 
were  officers,  or  their  treatment  of  th'^ 
depositors  in  the  banking  firm  of  which 
they  were  members,  does  not  render  the 
assignment  of  all  their  property  for  the 
benefit  of  their  creditors  therefore  fraudu- 
lent. Peters  r.  Bain.  133  U.  S.  670,  690 
33  L.  Fd.  696.  S'^p  the  title  ASSIGN 
MENTS  FOR  BENEFIT  OF  CRED- 
ITORS, vol.  2,  p.  599. 

2.  Federal  officer  and  agent. — Gibson  z'. 
Peters.  150  U.  S.  342,  344.  37  L.  Ed.  1104: 
In  re  Chetwood.  165  U.  S.  443,  458,  41  L 
Ed.   782. 

3.  Net  an  officer  of  any  court. — In  r- 
Chetwood,  165  U.  S.  443,  458,  41  L.  Ed. 
782. 

The  receiver  acts  under  the  control  of 
the  comptroller  of  the  currency  and  the 
moneys  collected  by  him  are  paid  over 
to  the  comptroller,  who  disburses  them 
to  the  creditors  of  the  insolvent  bank. 
Under  §  5234  of  the  Revised  Statutes, 
when  the  receiver  deems  it  desirable  to 
sell  or  compound  bad  or  doubtful  debts, 
or  to  sell  the  real  and  personal  property 
of  the  bank,  it  devolves  upon  him  to  pr'^- 
cure  "the  order  of  a  court  of  record  of 
competent  jurisdiction,"  but  the  funds  aris- 
ing therefrom  are  disbursed  bv  the  comp- 
troller, as  in  the  instance  of  other  col- 
lections, but  the  filinof  of  such  petitions 
by  national  bank  receivers  in  the  federal 
courts  does  not  operate  to  make  the  re- 
ceiver an  officer  of  the  court  or  to  place 
the  assets  of  the  bank  within  the  control 
of  the  court  in  the  sense  in  which  control 
is  acquired  where  a  receiver  is  appointed 
bv  the  court.  In  re  Chetwood,  165  U.  S. 
443,   4.-8.   450.   41    L.    Ed.   782. 

4.  Agent  elected  to  succeed  receiver. — 
Where  a  suit  was  properly  brought  bv  a 
receiver  of  a  national  bank  in  a  state 
court,  proceeded  to  judgment,  and  was 
carried  to  the  supreme  court  of  the  state 
on  appeal,  these  courts  undeniably  had 
jurisdiction  over  the  suit  and  the  parties. 
About  four  years  after  the  suit  was  com- 
menced, S.  was  elected  agent  to  succeed 
^e  receiver,  and  the  usual  assignment  by 
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the  bank  alone ;  he  represents  all  the  parties.  He  represents  the  law,  which 
takes  charge  of  the  property  for  the  benefit  of  all  creditors,  according  to  their 
respective  and  mutual  rights.^  The  receiver  represents  the  bank,  its  stockholders, 
its  creditors,  and  does  not  in  any  sense  represent  the  government.'^ 

2.  Appotxtment  and  Removal. — The  comptroller  of  the  currency  has  power 
to  appoint  a  receiver  to  a  defaulting  or  insolvent  national  bank,  or  to  calf  for  a 
ratable  assessment  upon  the  stockholders  of  such  bank,  without  a  previous  judi- 
cial ascertainment  of  the  necessity  for  the  appointment  of  the  receiver  and  of  the 
existence  of  the  liabilities  of  the  bank,  and  the  lodgment  of  authority  in  the  comp- 
troller, empowering  him  either  to  appoint  a  receiver  or  to  make  a  ratable  call 
upon  the  stockholders,  is  not  tantamount  to  vesting  that  officer  with  judicial  power 
in  violation  of  the  constitution.  All  of  these  contentions  have  been  long  since 
settled,  and  are  not  open  to  further  discussion.' 

Conclusiveness  of  Comptroller's  Action.— As  to  debtors,  the  action  of  the 
comptroller  in  making  the  appointment  is  conclusive  until  set  aside  on  the  appli- 


the  comptroller  and  receiver,  to  him  as 
such,  was  executed.  As  the  legality  of 
S.'s  election,  though  converted,  must  be 
conceded  for  the  purposes  of  this  appli- 
cation, the  substitution  of  an  agent  for  the 
receiver  did  not  oust  the  jurisdiction  of 
the  state  court.  He  was  no  more  an  of- 
ficer of  the  federal  court  in  the  first  in- 
stance than  the  receiver  was.  The  agent 
proceeds  in  the  settlement  with  like  au 
thority  to  that  conferred  upon  the  re 
reiver,  although  at  the  conclusion  of  his 
duty  he  is  required  to  render  to  the  cir- 
cuit or  district  court  of  the  United  States, 
for  the  district  where  the  business  of  the 
bank  is  carried  on,  "a  full  account  of  all 
his  proceedings,  receipts  and  expenditures 
as  such  agent,  which  court  shall,  upon 
due  notice,  settle  and  adjust  such  accounts 
and  discharge 'said  agent  and  the  sureties 
I'pon  said  bond;"  and  thus  he  and  his 
bondsmen  are  protected  by  the  final  order 
of  the  federal  court  upon  the  performance 
of  the  conditions  imposed.  In  re  Che"- 
wood,  165  U.  S.  443.  459,  41    L.   Ed.  782. 

"Rut  there  is  nothing  in  the  language 
•of  the  statute  from  which  it  can  be  in- 
ferred that  it  was  the  intention  that  the 
jurisdiction  of  state  courts  of  compeL?nt 
and  concurrent  jurisdiction,  first  obtained, 
shfuild  be  interfered  with  by  restraining 
orders  issued  by  federal  courts  on  the  ap- 
plication of  such  an  agent."  Tn  re  Chet- 
wood,   le.'i   U.   S.   44.3,  4(iO,  41   L.    Ed.   782. 

Obviously  the  federal  circuit  court 
could  not  restrain  the  prosecution  of  this 
suit  in  the  state  courts,  and  it  is  equally 
clear  that  if  federal  questions  arose,  the 
circuit  court  could  not  prevent  the  United 
States  supreme  court,  or  a  justice  thereof, 
or  the  presiding  judge  of  the  state  court, 
from  granting  writs  of  error,  by  restrain- 
ing the  parties  from  applying  therefor; 
nor  could  it  properly  direct  their  dis- 
missal, having  been  granted.  Cases  trans- 
ferred to  this  court  must  be  dealt  with  by 
this  court. _  Of  course  it  is  quite  possible 
that  the  litigation  had  gone  far  enough 
after  the  state  supreme  court  had  pa=sed 
upon   it,   but    parties    cannot    be    deprived 


of  the  right  to  prolong  it.  if  the  right  ex- 
ists, in  this  manner  and  under  such  cir- 
cumstances. In  re  Chetwood.  165  U.  S 
443,   4f;0.    41    L.    Ed.    782. 

5.  Representative  character. — Casey  v. 
Cavaroc,  96  U.  S.  467,  488,  24  L.  Ed.  779. 
And  where  the  bank  would  be  estopped, 
the  receiver  is  likewise  estopped.  .\rm 
strong  V.  American  Exchange  Nat.  Bank, 
133  U.  S.   433,  4,59,  33   L.   Ed.  747. 

"It  may  be  laid  down  as  a  general  rule, 
as  well  at  the  common  law  as  the  civil 
law,  that  a  trustee,  assignee,  or  syndic, 
haying  the  powers  and  occupying  the  re- 
lations which  are  sustained  by  a  receiver 
under  the  National  Ranking  Act,  or  an 
assignee  in  bankruptcy,  may  well  oppose 
any  privilege  or  preference  which  the  law 
itself,  unaided  by  a  bona  fide  purchase  or 
judgment,  would  regard  as  void  against 
the  general  creditors  in  a  direct  contest 
betweeri  them  and  the  parties  claiming 
such  privilege  or  preference;  even  though 
the  debtor  himself,  on  account  of  some 
personal  disability  arising  from  his  own 
acts  or  engagements,  could  not  resist  the 
claim.  That  an  assignee  in  bankruptcy 
has  this  power  cannot  well  be  doubted; 
and  since  a  national  bank  cannot  be  put 
into  bankruptcy,  but  can  only  be  wound 
up  under  the  peculiar  provisions  of  the 
banking  act,  the  receiver  appointed  by 
virtue  thereof  must  have  the  same  power, 
or  the  absurd  consequence  would  follow, 
that  the  property  of  a  bank  disposed  of 
by  voluntary  conveyances,  or  pledges  not 
good  as  to  third  persons,  would  be  bevond 
the  reach  of  creditors.''  Casev  7'.  Cavaroc 
96   U.   S.   467,   489.    490.   24    L.    Ed.   779. 

6.  Not  representative  of  government. 

Case  7'.  Terrell,  11  Wall.  199,  202  20  L. 
Ed.  134. 

7.  Comptroller's  authority. — BushnellT^. 
Leland.  164  U.  S.  684.  (585,  41  E.  Ed.  59S; 
Kennedy  v.  Gibson,  8  Wall.  498.  19  L.  Ed! 
476;  Casey  v.  GalH.  94  l^  S.  673.  24  L. 
Ed.  168;  United  vStates  v.  Knox,  102  U  vS. 
422.  26  L.  Ed.  216;  In  re  Chetwood,  16.5  U 
S.    443,    458,    41    L.    Ed.    782. 
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cation  of  the  bank.     The  bank  may  move  in  that  be!;alf.  but  the  debtor  cannot. 
Section  fifty  makes  express  provision  for  a  contest  by  the  bank.^ 

Removal. — The  receiver  is  the  instrument  of  the  comptroher.  He  is  appointed 
by  the  comptroller,  and  the  power  of  appointment  carries  with  it  the  power  of 
removal.^ 

3.  Title  to  Assets  axd  Recovery  Thereof. — When  a  national  bank  is 
closed  by  order  of  the  bank  examiner,  a  receiver  appointed,  and  the  charter  of 
the  bank  forfeited  and  the  bank  dissolved,  title  to  its  assets  is  necessarily 
thereby  transferred  to  the  receiver, ^^  which  cannot  be  affected  by  any  agree- 
ment of  the  bank,^^  but  only  as  trustee  for  creditors,  and  not  as  a  purchaser  for 
value  and  without  notice.^-  It  is  the  duty  of  the  receiver  to  collect  the  assets 
but  he  does  not  distribute  them.^^a 

Misappropriated  Assets. — Where  the  members  of  a  private  banking  firm 
were  also  controlling  directors  of  a  national  bank,  and  had  wrongfully  converted 
large  sums  belonging  to  the  bank  to  the  use  of  the  firm  and  its  members  and 
used  same  in  the  purchase  of  property  for  the  firm  and  its  members,  and  after- 
wards executed  a  general  assignment  thereof,  with  preferences  for  creditors, 
after  the  failure  of  the  bank  and  the  appointment  of  a  receiver  therefor,  the 
receiver  was  entitled  to  a  surrender  of  such  of  the  property  which  it  was  found 
had  "actually  been  purchased  with  the  moneys  of  the  bank  as  he  elects  to  take, 
but  of  no  other."  In  other  words,  the  receiver  is  not  entitled  to  a  charge  upon 
the  entire  mass  of  the  estate,  with  priority  over  the  other  creditors  of  the  bank- 
ing: firm. 13 


8.  Conclusiveness  of  comptroller's  ac- 
tion.— The  debtors  of  a  national  bank, 
when  sued  by  a  person  whom  the  comp- 
troller, professing  to  act  in  pursuance  of 
the  fiftieth  section  of  the  National  Cur- 
rency Act.  has  appointed  to  be  its  re- 
ceiver, cannot  inquire  into  the  lawfulness 
of  such  receiver's  appointment.  Cadle  v. 
Baker,  20  Wall.   650,  22  L.   Ed.  448. 

For  statement  of  procedure  against  a 
national  bank  for  failure  to  redeem  its 
notes,  and  grounds  and  procedure  for  ap- 
pointment of  a  receiver,  and  his  powers, 
and  duties,  see  First  Nat.  Bank  v.  Na- 
tional Pahquioque  Bank,  14  Wall.  38:5. 
396,    .397,    20    L.    Ed.    840. 

9.  Power  to  remove. — Kennedy  v.  Gib- 
son. 8  Wall.   498.  505.  19   L-   Ed.  476. 

10.  Title  to  assets  of  bank. — Scott  v. 
Armstrong.  146  U.  S.  499,  507,  36  L.  Ed. 
1059;  First  Nat.  Bank  v.  Colby,  21  Wall. 
609,  22   L.   Ed.    687. 

As  stated  in  In  re  Tyler,  149  U.  S.  164, 
181,  37  L.  Ed.  689,  "no  rule  is  better  set- 
tled than  that  when  a  court  has  appointed 
a  receiver,  his  possession  is  the  possession 
of  the  court,  for  the  benefit  of  the  parties 
to  the  suit  and  all  concerned,  and  cannot 
be  disturbed  without  the  leave  of  the 
court;  and  *  *  *  if  any  person,  without 
leave,  intentionally  interferes  with  such 
possession,  he  necessarily  commits  a  con- 
tempt of  court,  and  is  liable  to  punish- 
ment therefor."  In  re  Chetwood,  165  U. 
S.  443,   457.   41    L.   Ed.    782. 

11.  Regardless  of  agreement  of  bank. 
— National  Security  Bank  v.  Butler,  129 
U.    S.    223,   231,    32    L.    Ed.    682. 

12.  As  trustee. — The  receiver  takes  the 
assets  of  the  bank  as  a  mere  trustee  for 


creditors,  and  not  for  value  and  without 
notice,  and.  in  the  absence  of  statute  ti» 
the  contrary,  subject  to  all  claims  and  de- 
fenses that  might  have  been  interposed 
as  against  the  insolvent  corporation  be- 
fore the  liens  of  the  United  States  and  of 
the  general  creditors  attached.  Scott  v. 
Armstrong,  146  U.  S.  499,  507,  36  L.  Ed. 
1059. 

And  he  takes  no  greater  rights  in  the 
property  than  the  insolvent  bank  itself 
possessed.  Hence  it  is  not  material,  as 
respects  his  right  to  a  fund  to  the  bank'.^ 
credit  with  another  bank,  which  was 
claimed  by  a  creditor,  whether  it  was  ex- 
clusively a  cash  indebtedness,  or  partly 
money  or  drafts  in  course  of  transmission 
or  collection  by  that  bank.  Fourth  St. 
Nat.  Bank  v.  Yardley,  165  U.  S.  634,  653. 
41   L.   Ed.   855. 

12a.  Duty  to  collect  but  not  to  dis- 
tribute.— National  Bank  v.  Kennedy,  17 
Wall.   19,  22.  21    L.   Ed.   554. 

The  statute  then  requires  him  to  pay  all 
mone3'S  realized  from  the  assets  into  the 
United  States  treasury,  subject  to  comp- 
troller's order,  and  this  rule  no  order  or 
proceeding  in  a  state  court  can  modify  or 
control.  Earle  v.  Pennsylvania,  178  U.  S. 
449,  454,  44  L.   Ed.   1146. 

After  which  the  receiver  is  not  account- 
able therefor  to  any  claimant  thereof. 
Hitz  V.  Jenks,  123  U.  S.  297.  306,  31  L- 
Ed.   156. 

13.  Following  misappropriated  assets. — 
Peters  v.  Bain,  133  U.  S.  670,  693,  33  L. 
Ed.   696. 

"Purchases  made  and  paid  for  out  of 
the  general  mass  cannot  be  claimed  by 
the  bank,  unless  it  is  shown  that  its  own 
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4.  Effect  on  Legal  Existence  and  Powers  of  Bank  and  Officers. — The 
general  rule  is  that  the  legal  existence  of  a  corporation  cannot  be  cut  short  by 
the  apj)ointment  of  a  receiver  in  itself,  and  there  is  nothing  in  the  statutes  in 
relation  to  insolvent  national  banks  which  gives  that  effect  to  such  an  appoint- 
ment or  justifies  any  distinction  in  that  regard  as  between  them  and  other  in- 
solvent corporations.^^ 

5.  Powers,  Duties  and  Liabilities. — Whether  a  receiver  had  the  power  to 
effect  a  compromise  with  the  bank's  debtors,  or  not,  the  bank  may  elect  to 
affirm  the  transaction  by  electing  to  charge  the  receiver  with  the  value  of  se- 
curities  surrendered   by   him   under   such   compromise. ^-'^ 

Recovery  of  Illegal  Dividend  by  Receiver. — The  receiver  of  a  national 
bank  cannot  recover  a  dividend  paid,  not  at  all  out  of  profits,  but  entirely  out 


moneys  then  in  the  fund  were  appro- 
priated for  that  purpose."  Peters  z'. 
Bain.  133  U.  S.  670,  G94,  33  L.  Ed.  695. 
See  Central  Nat.  Bank  v.  Connecticut  Mut. 
Life  Ins.  Co.,  104  U.  S.  54.  67,  26  L.  Ed. 
693. 

"The  receiver  could  take  'such  of  the 
property  hereinbefore  set  out  and  found 
to  have  been  actually  purchased  with  the 
moneys  of  the  said  bank  as  he  elects  to 
take;  and  by  making  said  election  and  re- 
ceiving such  property  the  said  receiver  is 
not  to  be  estopped  from  receiving  the  full 
benefit  of  the  said  deed  of  trust,  or  the 
provisions  thereof,  in  favor  of  the  Ex- 
change National  Bank.'  "  Peters  v.  Bain, 
133  U.  S.   670,  695.   33  L.    Ed.   696. 

But  the  directors  as  bankers  having  dis- 
counted notes  and  rediscounted  them  with 
the  bank,  the  receiver  cannot,  on  that  ac- 
count lay  claim  to  property,  conveyed  by 
the  makers  of  the  notes  to  the  directors, 
as  being  purchased  with  the  bank's  money 
for  the  benefit  of  the  firm  of  the  directors. 
Peters  r.  Bain,  133  U.  S.  670,  694,  33  L. 
Ed.    696. 

14.  Bank's  existence  not  terminated. — 
Chemical  Nat.  Bank  x).  Hartford  Deposit 
Co..  161   U.   S.  1,  4.  40  L.  Ed.   595. 

By  the  terms  of  the  statutes  a  national 
banking  corporation  continues,  notwith- 
standing the  appointment  of  a  receiver,  if 
its  corporate  life  has  not  been  extin- 
guished by  lapse  of  time,  by  any  provision 
of  its  articles,  by  any  action  of  its  stock- 
holders, or  by  any  judgment  of  forfeiture. 
The  receiver  is  indeed  appointed  to  close 
up  the  association,  that  is  to  say,  to  wind 
up  its  business,  get  in  its  assets,  and  pay 
its  debts,  and,  if  need  be,  to  enforce  the 
personal  liability  of  its  shareholders  for 
all  its  "contracts,  debts,  and  engage- 
ments;" but  the  corporation  lingers  while 
this  is  being  done,  and  on  occasion  when 
the  receiver  has  discharged  his  duty  with 
the  satisfactory  results  enumerated  and 
assets  remain,  an  agent  may  be  chosen, 
who  maysue  and  be  sued  in  the  name  of 
the  association  in  the  conduct  of  the  final 
liquidation.  Of  course  when  insolvency 
is  declared,  the  corporation  is  incapaci- 
tated from  doing  any  new  business.  H 
has  ceased  to  be  a  going  concern,  but  it 
still  survives   for   the   purpose   of   the   dis- 


charge of  its  liabilities  and  the  final  dis- 
tribution of  its  remaining  assets  when  that 
has  been  accomplished.  No  refinement  of 
construction  leads  to  any  other  result  and 
numerous  decisions  preclude  further  dis- 
cussion. Chemical  Nat.  Bank  t\  Hart- 
fn-(]  Deposit  Co.,  161  U.  S.  1.  7,  40  L. 
Ed.  595. 

.Vnd  in  Rosenblatt  v.  Johnston,  104  U. 
S.  462.  463,  26  L.  Ed.  832,  Mr.  Chief  Jus- 
tice Waite,  speaking  for  the  court,  re- 
ferring to  the  assets  and  property  of  an 
insolvent  national  bank,  remarked:  'Such 
property  and  assets,  in  legal  contempla- 
tion, still  belong  to  the  bank,  though  'n 
the  hands  of  a  receiver,  to  be  adminis- 
tered under  the  law.  The  bank  did  not 
cease  to  exist  on  the  appointment  of  the 
receiver.  Its  corporate  capacity  con- 
tinues until  its  affairs  are  finall}'  wound 
up  and  its  assets  distributed.'  "  Chemical 
Nat.  Bank  r.  Hartford  Deposit  Co.,  161 
U.  S.  1.  9,  40  L.  Ed.  595.  See.  also.  First 
Nat.  Bank  7'.  National  Pahquioque  Bank, 
14  Wall.  383.  20  L.  Ed.  840;  Kennedy  :-. 
Gibson.  8  Wall.  498.  19  L.  Ed.  476;  Na- 
tional Bank  v.  Kennedy,  17  Wall.  19,  21 
L.  Ed.  554;  Schrader  r.  .\Ianufacturers' 
Nat.  Bank.   133  U.  S.  67,  33  L.  Ed.  564. 

Such  an  association  does  not  lose  its 
corporate  existence  by  mere  default  in 
paying  its  circulating  notes,  and  upon  the 
mere  appointment  of  a  receiver.  First 
Nat.  Bank  v.  National  Pahquioque  Bank, 
14  Wall.  383,  20  L.  Ed.  840.  See  ante, 
"Contract  of  Guaranty,"  Til,  B,  7.  c,  (2); 
"Efifcct   of  Insolvency,"   VIII,   B. 

15.  Power  to  compromise. — B.  &  Co. 
had  filed  a  creditor's  bill  against  the  Bank 
of  Mississippi  before  having  obtained 
judgment  at  law.  which,  however,  was 
obtained  soon  after  the  bill  was  filed. 
After  this  a  receiver  was  appointed  and 
proceeded  to  take  possession  of  the  as- 
sets of  the  bank,  to  collect  debts  and  com- 
promise with  debtors,  and  with  the  pro- 
ceeds to  pay  the  debts  of  the  bank.  The 
defendant,  Mrs.  Bass,  havintr  purchased 
land  upon  which  the  bank  had  a  mortgage, 
made  an  arrangement  with  the  receivers 
by  which  the  latter  transferred  to  her  the 
mortgage  and  took  her  notes  secured  by 
mortgage  on  the  same  land.  These  notes 
he   passed    to    B.    &   Co.    in    part   satisfac- 
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of  the  capital,  when  the  stockholder  receiving  such  dividend  acted  in  good  faith, 
believing  the  same  to  be  paid  out  of  the  profits,  and  when  the  bank,  at  the  time 
such  dividend  was  declared  and  paid,  was  not  insolvent  ;i"  but  where  the  bank 


tion  of  their  judgment  against  the  bank. 
Subsequently,  after  these  proceedings  had 
gone  on  for  twelve  years,  tlie  creditor's 
bill  filed  by  B.  &  Co.  was  dismissed  for 
want  of  jurisdiction,  because  no  judgment 
had  been  obtained  before  the  bill  was 
filed;  and  the  receiver  was  ordered  to 
bring  into  court  the  assets  of  the  bank 
which  he  had  received,  and  the  proceeds 
of  such  as  he  had  parted  with.  Failing  to 
do  this,  because  he  had  surrendered  the 
assets  to  the  debtors,  and  turned  over  the 
proceeds  to  the  creditors  of  the  bank,  the 
bank  on  his  report  of  these  facts  obtained 
a  decree  for  the  value  of  the  assets  which 
had  come  into  his  possession,  including 
the  mortgage  surrendered  to  Mrs.  Bass. 
This  suit  being  brought  upon  her  notes 
and  to  foreclose  the  mortgage  given  by 
Mrs.  Bass  in  the  settlement  with  the  re- 
ceiver, she  set  up  in  defense,  that  the  notes 
were  without  consideration,  because  the 
receiver  had  no  authority  to  transfer  to 
her  the  mortgage  debt,  in  settlement  of 
which  they  were  given,  and  tlius  that  debt 
was  still  a  charge  upon  her  land.  That 
if  the  notes  given  by  her  were  valid,  they 
belonged  to  the  bank,  and  not  to  the  com- 
plainant, because  the  receiver  had  no  au- 
thority to  transfer  them  to  B.  &  Co.  Held, 
that  the  bank,  by  electing  to  charge  the 
receiver  with  the  value  of  the  securities 
surrendered  by  him  in  the  settlement  with 
Mrs.  Bass,  and  B.  &  Co.,  had  affirmed  the 
transaction,  and  relinauished  all  claim 
against  Mrs.  Bass  or  her  land,  and  that 
consequently  the  defense  set  up  by  her 
was  not  sustained.  Brown  v.  Bass,  4  Wall. 
262,   18   L.    Ed.   330. 

"The  bank  was  insolvent,  and  proceed- 
ings were  pending  to  take  away  its 
charter.  Its  organization  had  been  given 
up  as  early  as  1844,  and  the  business 
abandoned.  In  this  condition  the  receiver, 
under  the  order  of  the  court,  was  the  only 
person  to  deal  with  its  assets,  and  to  ad- 
minister upon  them  in  a  way  most  bene- 
ficial to  all  concerned.  No  doubt  this 
obvious  view  of  the  afifairs  of  the  institu- 
tion, together  with  the  complications  and 
inextricable  confusion  into  which  the  as- 
sets had  become  involved  by  the  dismissal 
of  the  chancery  suit,  led  to  the  elec- 
tion of  a  remedy  against  the  receiver  \n 
preference  to  a  resort  against  the  origi- 
nal debtors."  Brown  v.  Bass,  4  Wall. 
262,  269,  18  L.  Ed.  330,  reaffirmed  in 
Brown  v.  Johnson.  154  U.  S.,  appx.,  551, 
18   L.    Ed.    333. 

Another  reason  for  considering  the  bank 
concluded  by  the  election  is.  that  no  no- 
tice has  been  given  to  the  debtors  of  an 
intention  to  look  to  them  for  payment, 
and  at  the  same  time  forbidding  payment 
to  the  holders  of  the  new  securities.    This 


notice  it  was  a  duty  to  give,  in  all  fair- 
ness, to  prevent  loss  to  the  debtors,  seven 
years  having  elapsed  since  the  decree 
against  the  receiver,  in  which,  doubtless, 
a  large  portion  of  these  new  securities 
have,  in  the  meantime,  been  paid.  Brown 
V.  Bass,  4  Wall.  262,  269,  18  L.  Ed.  330, 
reaffirmed  in  Brown  z'.  Johnson,  154  U. 
S..  appx.,   551,   18   L.   Ed.   333. 

16.  Recovery  of  dividend  paid  out  of 
capital.— McDonald  v.  Williams,  174  U. 
S.   397,   43    L.    Ed.    1022. 

A  national  bank  being  solvent,  although 
it  paid  its  dividends  out  of  capital,  did  not 
pay  them  out  of  a  trust  fund.  Upon  the 
subsequent  insolvency  of  the  bank  and 
the  appointment  of  a  receiver,  an  action 
could  not  be  brought  by  the  latter  to  re- 
cover the  dividends  thus  paid  on  the 
theory  that  they  were  paid  from  a  trust 
fund,  and  therefore  were  liable  to  be  re- 
covered back.  McDonald  v.  Williams,  174 
U.   S.  397,  403,   43  L.    Ed.   1022. 

Section  5204  of  the  Revised  Statutes 
makes  the  payment  of  a  dividend  out  of 
capital  illegal  and  ultra  vires  of  the  cor- 
poration, and  that  money  thus  paid  re- 
mains the  property  of  the  corporation, 
and  can  be  followed  into  the  hands  of  any 
volunteer.  The  section  prov'des  that  "no 
association,  or  any  member  thereof,  shall, 
during  the  time  it  shall  continue  its  bank- 
ing operations,  withdraw,  or  permit  to  be 
withdrawn,  either  in  the  form  of  dividends 
or  otherwise,  any  portion  of  its  capital." 
But  a  shareholder  has  not  withdrawn  or 
permitted  to  be  withdrawn  in  the  form  of 
a  dividend  any  portion  of  the  capital  of 
the  bank  when  he  has  simply  and  in  good 
faith  received  a  dividend  declared  by  a 
board  of  directors  of  wliich  he  was  not  a 
member,  and  which  dividend  he  honestly 
supposed  was  declared  only  out  of 
profits.  McDonaV  -•.  AVilliams,  174  U. 
S.'  397.   405.  43   L.    Ed.    1022. 

"Under  such  circumstances  we  cannot 
think  that  congress  intended  by  the  use 
of  the  expression  'withdraw  or  permit  to 
be  withdrawn,  either  in  the  form  of  divi- 
dends or  otherwise,'  any  portion  of  its 
capital,  to  include  the  case  of  the  passive 
receipt  of  a  dividend  bv  a  shareholder  in 
the  bona  fide  belief  that  the  dividend  was 
paid  out  of  profits,  while  the  bank  was  in 
fact  solvent.  We  think  it  would  be  an 
improper  construction  of  the  language  of 
the  statute  to  hold  that  it  covers  such  a 
case."  MrDonaVI  r.  Williams,  174  U.  S. 
397.  406.   43   L.   Ed.   1022. 

"The  declaration  and  payment  of  a  divi- 
dend is  part  of  the  course  of  business  of 
these  corporations.  Tt  is  the  thme  ff^r 
which  they  are  established,  and  its  pay- 
ment is  looked  for  as  the  appropriate  re- 
sult of  the  business  which  has  been  done 
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was  insolvent  when  it  was  paid,  it  may  be  recovered  back  by  the  receiver. ^'^ 

Accountability  for  Moneys  Received  and  Disbursed. — The  fact  that  an 
instrument  In'  virtue  of  which  mone}-  has  been  received  l)y  the  receiver  and  dis- 
bursed according  to  law,  is  subsequently  declared  invalid  by  decree  of  court, 
does  not  make  the  receiver  Hal)lc  to  refund  the  money. i'* 

Liability  for  Fraud  of  Bank.— But  the  receiver  is  not  liable  to  an  action 
by  a  stockholder  for  the  fraud  of  the  bank  or  its  officers  in  inducing  him  to 
purchase   stock. ^^ 

6.  Actions  and  Suits  by  Receiver  or  Stockholder. — A  receiver  of  a  na- 
tional bank,  appointed  by  the  comptroller  of  the  currency  under  the  .^Oth  section 
of  the  National  Banking  Act,  may  sue  for  demands  due  the  bank  in  his  own 
name  as  receiver,  or  in  the  name  of  the  bank, 2*'  without  special  authority  from 
the  comptroller   of  the   currency,-^    and    without  averring   the   taking  of  all   the 


The  presumption  of  legality  attaches  to 
its  declaration  and  payment,  because  de- 
claring it,  is  to  assert  that  it  is  payable 
out  of  the  profits."  McDonald  7'.  Wil- 
hams,  174  U.  S.  397,  407.  43   L.  Rd.  1022. 

17.  Bank  insolvent  when  dividend  paid. 
— "In  case  of  insolvency,  however,  the 
recovery  of  the  money  paid  in  the  ordi- 
nary way  without  condition  is  allowed,  not 
on  the  ground  of  contract  to  repay,  but 
because  the  money  thus  paid  was  in  equity 
the  money  of  the  creditor;  that  it  did  not 
belong  to  the  bank,  and  the  bank  in  pay- 
ing could  bestow  no  title  in  the  money  it 
paid  to  one  who  did  not  receive  it  bona 
fide  and  for  value.  The  assets  of  the  bank 
while  it  is  solvent  may  clearly  not  be  im- 
pressed with  a  trust  in  favor  of  creditors, 
and  yet  that  trust  may  be  created  by  the 
very  fact  of  the  insolvency  and  the  trust 
enforced  by  a  receiver  as  the  representa- 
tive of  all  the  creditors."  McDonald  r;. 
Williams,  174  U.  S.  397,  403.  404,  43  L. 
Ed.   1022. 

"Rut  we  do  not  wish  to  be  understood 
as  decided  that  the  doctrine  of  a  trust 
fund  does  in  truth  extend  to  a  shareholder 
receiving  a  dividend,  in  good  faith  be- 
lieving it  is  paid  out  of  profits,  even 
though  the  bank  at  the  time  of  the  pay- 
ment be  in  fact  insolvent.  That  question 
is  not  herein  presented  to  us,  and  we  ex- 
press no  opinion  in  regard  to  it.  We  only 
say,  that  if  such  a  dividend  be  recover- 
able, it  would  be  on  the  principle  of  a 
trust  fund."  McDonald  v.  Williams,  174 
U.   S.   397,   404,   43    L.    Ed.   1022. 

18.  Accountability  for  rent  received  un- 
der mortgage  subsequently  declared  void. 
—Where  a  husband  and  his  wife  mort- 
gaged property  belonging  to  the  w'fe  to 
secure  notes  which  passed  into  the  hands 
of  an  insolvent  national  bank,  it  was  he!>l 
that,  for  rents  received  from  such  prop- 
erty, with  the  consent  of  the  husband,  by 
the  receiver  of  the  bank  appointed  by  the 
comptroller  of  the  currency,  from  the  time 
of  his  appointment  to  the  date  of  a  de- 
cree declaring  such  mortgage  void  as  to 
the  wife,  and  paid  bv  him  into  the  treas- 
ury of  the  United  States  subject  to  the 
order  of  the  comptroller,  as  required  by 
§   5234,    Rev.   Stat.,   of   the    United    States, 


and  distributed  among  the  creditors  of 
the  bank,  such  receiver  is  not  to  be  held 
accountable  in  equity  at  the  instance  of 
the  wife.  Hitz  v.  Jenks,  123  U.  S.  297, 
31    L.   Ed.   156. 

19.  Lantry  z:  Wallace,  182  U.  S.  536, 
.■■).-)4.    45    L.    Ed.    1218. 

20.  Suit  by  receiver  in  name  of  self  or 
bank. — National  Bank  z:  Kennedy,  17 
Wall.   19,  21   L.   Ed.  554. 

21.  Necessity  for  special  authority.— 
A  receiver,  in  order  to  sue  for  an  ordi- 
nary debt  due  the  bank,  is  not  obliged  to 
get  an  order  of  the  comptroller  of  the 
currency.  It  is  a  part  of  his  official  duty 
to  collect  the  assets.  National  Bank  v. 
Kennedy,  17  Wall.  19.  21  L.  Ed.  554; 
Turner  z'.  Richardson,  180  U.  S.  87,  91, 
45   L.    Ed.   438. 

The  case  of  Kennedy  v.  Gibson,  8  Wall. 
4'1S,  506,  19  L.  Ed.  476,  distinguished  from 
tliis  case;  as  having  been  a  suit  against 
the  stockholders  of  the  bank,  which  re- 
quired the  direction  of  the  comptroller. 
National  Bank  7-.  Kennedy,  17  Wall  19. 
21    L.   Ed.  554. 

In  Kennedy  z\  Gibson,  8  Wall.  498,  506, 
19  L.  Ed.  476,  the  receiver  had  instituted  a 
suit  in  equity  against  some  of  the  stock- 
holders of  the  bank  for  the  purpose  of 
charging  them  with  the  personal  liability 
prescribed  by  the  twelfth  section  of  the 
act;  and  it  was  held  that  he  liad  no  risrht  to 
do  this  without  the  comptroller's  direc- 
tion. But  it  will  be  perceived  that  that 
was  a  very  special  case,  out  of  the  ordinary 
course,  and  one  which  involved  an  im- 
portant consideration  of  the  policy  to  be 
pursued.  Stockholders  are  not  ordinary 
debtors  of  the  bank,  but  are  rather  in  the 
light  of  creditors,  their  stock  bcmg  re- 
garded as  a  liability.  They  are  entitled 
to  all  the  surplus  that  remains,  if  any 
should  remain,  after  the  pavment  of  the 
debts.  They  are  only  conditionally  liable 
for  those  debts  after  all  the  ordinary  re- 
sources of  the  bank  have  been  exhausted, 
and  they  ought  not  to  be  prosecuted  with- 
out due  regard  to  the  circumstances  of 
the  ease.  The  dete'-'nin.ntir.n  on  th*^  on-t 
of  those  charcrcd  with  winding  up  the  af- 
fairs of  the  bank,  to  resort  to  this  ulti- 
mate remedy,  requires  the  exercise  of  due 
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steps  to  justify  the  comptroller  in  his  action  in  appointing  the  receiver. ^^  And 
a  receiver  of  a  national  bank,  in  all  actions  and  suits  growing  out  of  the  trans- 
actions of  the  bank,  represents  it  as  fully  as  an  executor  represents  his 
testator.-^ 

Conduct  of  Suits. — A  receiver  of  a  national  bank  is  an  officer  and  agent 
of  the  United  States  within  the  meaning  of  §  380  of  the  Revised  Statutes  of  the 
United  States,  providing  that  all  suits  and  proceedings  arising  out  of  the  pro- 
visions of  law  governing  national  banking  associations,  in  which  the  United 
States  or  any  of  its  officers  or  agents  are  parties,  shall  be  conducted  by  the 
District  Attorneys  of  the  several  districts  under  the  direction  and  supervision 
of  the  Solicitor  of  the  Treasury.--^ 

Suit  by  Stockholder. — Where  neither  the  receiver  nor  the  proper  bank 
officer  would  sue  on  demand  of  a  stockholder,  the  latter  might  sue  for  himself 
and   other   stockholders. -"^ 

G.  Allowance  of  Claims  by  Comptroller. — If  the  comptroller  is  satisfied 
with  the  proof  which  is  furnished  to  him,  he  can  allow  the  claim,  and  when  the 
allowance  is  made,  the  creditor  becomes  entitled  at  once  to  participate  in  all 
dividends  that  may  be  declared.  If  the  comptroller  declines  to  recognize  the 
claim  as  valid,  it  must  be  established  by  the  adjudication  of  some  competent 
court  before  it  can  share  in  the  distribution  of  assets.  When  adjudicated  in 
favor  of  the  creditor,  it  is  established  as  a  claim  against  the  bank  and  must  be 
treated  accordingly  by  the  comptroller. .^^^     But  his  decision  is  not  final. ^^^ 

Basis  of  Dividends. — The  basis  of  the  dividend  in  the  distrilxition  of  the 
assets,  should  be  the  amount  of  the  claim  at  the  date  of  the  insolvency, 2'''  and 


consideration;  and  a  receiver  ought  not 
to  take  it  upon  himself  to  decide  so  im- 
portant a  question  without  reference  to  the 
comptroller  under  whose  direction  he 
acts.  Although  it  is  his  duty  to  collect 
the  assets  of  the  institution  he  does  not 
distribute  them,  and  cannot  ordinarily 
know,  without  reference  to  the  corrLp- 
troller,  whether  a  prosecution  of  the 
stockholders  will  be  necessary  or  not. 
Hence  the  decision  in  the  case  of  Kennedy 
I'.  Gibson  cannot  fairly  be  quoted  for  the 
government  of  a  case  like  the  present, 
which  is  a  suit  to  recover  an  ordinary 
debt.  National  Bank  v.  Kennedy,  17  Wall. 
19.  22.  21   L.   Ed.   554. 

Acting  "under  the  direction  of  the  comp- 
troller" means  no  more  than  that  the  re- 
ceiver shall  be  subject  to  the  direction  of 
the  comptroller;  not  that  he  shall  do  no 
act  without  special  instructions.  National 
Bank  v.  Kennedy.  17  Wall.  19.  21  L.  Ed. 
554;  Turner  v.  Richardson,  180  U.  S.  87, 
91,  45   L.    Ed.  438. 

22.  Averments. — It  need  not  be  specific- 
ally averred  that  each  and  all  of  the  sev- 
eral things  had  been  done  which  were 
provided  for  in  sections  fortj^-six  and 
forty-seven  of  the  national  currency  act, 
in  order  to  furnish  the  evidence  to  satisfy 
the  comptroller  that  the  bank  had  re- 
fused to  pay  its  notes  and  was  in  default. 
Cadle  V.  Baker,  20  Wall.  050,  651,  22  L. 
Ed.  448. 

23.  Representation  of  bank. — Butler  v. 
Eaton.  141    U.  S.  240.  242.  ?.r>   L.  Ed.  713. 

24.  Conduct  of  suits  by  district  at- 
torneys.— Gibson  7'.  Peters,  150  U.  S.  342, 
344,  37   L.    Ed.   1104. 


25.  Where  neither  the  bank's  ofificers  or 
directors,  nor  the  receiver,  nor  the  comp- 
troller, would,  on  demand,  bring  suit,  a 
stockholder's  suit  on  behalf  of  himself  and 
other  stockholders  of  a  national  bank  to 
recover  judgment  in  the  bank's  favor  for 
the  alleged  wrongful  acts  of  the  managing 
agents  of  the  corporation,  must  be  as- 
sumed to  have  been  properly  instituted. 
In  re  Chetwood.  165  U.  S.  443,  457,  41  L- 
Ed.  782,  citing  Whittemore  f.  Amoskeag 
Nat.   Bank.   134  U.   S.   527,  33   L.    Ed.    1002. 

26.  Allowance  or  rejection  of  claims. — 
It  is  tlie  duty  of  the  comptroller,  if  not 
satisfied  of  the  correctness  of  the  claim 
when  presented,  to  disallow  it,  and,  if  an 
attempt  is  made  to  obtain  its  adjudica- 
tion, to  make  such  defense  as  in  his  judg- 
ment is  proper.  No  provision  is  made  by 
law  for  the  payment  of  the  expenses  of 
the  claimant  in  his  litigation  beyond  the 
taxable  costs,  and  necessarily  that  loss 
must  fall  on  him  as  it  does  on  every  one 
who  has  the  misfortune  to  be  driven  to 
the  courts  for  the  judicial  determination 
of  his  rights.  White  7'.  Knox,  111  U.  S 
784.  788.  28  L.   Ed.  603. 

26a.  Finality. — The  decision  of  the  re- 
ceiver upon  the  validity  of  a  claim  presented 
to  him  for  a  dividend  is  not  final;  the  cred- 
itor may  proceed  afterwards  to  have  the 
validity  of  the  claim  judicially  adjudicated 
in  a  suit  in  a  proper  state  court,  against 
the  bank.  First  Nat.  Bank  v.  National 
Pahquioque  Bank,  14  Wall.  383,  20  L.  Ed. 
840. 

27.  Dividends  based  on  amount  of  claim 
at  failure. — "The  business  of  the  bank 
must    stop    when    insolvency    is    declared. 
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not  on  the  amount  of  a  judgment  for  a  contested  claim,  including  interest  to 
date,-*'  but  dividends  must  be  paid  upon  the  face  of  the  claim  as  of  that  time, 
without  deducting  either  .collateral  or  collections  therefrom   since  then.-'-* 

Jurisdiction  to  Compel  Allowance  on  Proper  Basis. — As  the  contro- 
versy involved  the  question  on  what  basis  dividends  should  have  been  declared, 
and  therein  the  enforcement  of  the  administration  of  the  trust  in  accordance 
with  law,  there  is  no  doubt  of  the  jurisdiction  in  equity  to  compel  the  allowance 


Rev.  Stat.,  §  5228.  No  new  debt  can  be 
made  after  that.  The  only  claims  the 
comptroller  can  recognize  in  the  settle- 
ment of  the  affairs  of  the  bank  are  those 
which  are  shown  by  proof  satisfactory  to 
him  or  by  the  adjudication  of  a  competent 
court  to  have  had  their  origin  in  some- 
thing done  before  the  insolvency.  It  is 
clearly  his  duty,  therefore,  in  paying  divi- 
dends, to  take  the  value  of  the  claim  at 
that  time  as  the  basis  of  distribution.  If 
interest  is  added  on  one  claim  after  that 
date  before  the  percentage  of  dividend  is 
calculated,  it  should  be  upon  all,  other- 
wise the  distribution  would  be  according 
to  different  rules,  and  not  ratably  as  the 
law  requires."'    White   v.   Knox.   Ill    U.   S. 

784,  787.   28   L.  Ed,   603. 

28.  Interest  excluded  from  judgment  on 
contested  claim. — A  creditor  of  an  in- 
solvent national  bank,  whose  debt  had 
been  disallowed  by  the  comptroller, 
brought  suit  to  have  his  claim  adjudicated, 
and  recovered  a  judgment  against  the 
bank  for  the  amount  of  his  claim  with  in- 
terest added  to  the  date  of  the  judgment. 
Between  the  time  of  the  failure  o*"  the 
bank  and  the  judgment,  the  comptroller 
had  paid  to  the  other  creditors,  under  the 
requirements  of  §  5236  of  the  Revised 
Statutes,  ratable  dividends,  amounting  in 
the  aggregate  to  sixty-five  per  cent,  on 
the  amounts  due  them  respectively,  as  of 
the  date  when  the  bank  failed.  As  soon  as 
this  claim  was  adjudicated,  the  comp- 
troller calculated  tlie  amount  due  him  ac- 
cording to  the  judgment  as  of  the  date  of 
the  failure,  and  paid  him  sixty-five  per 
cent,  on  that  amount.  This  was  correct,  al- 
though the  creditor  claimed  that  the  divi- 
dend should  be  paid  on  the  face  of  the 
judgment.     White  v.  Knox,  111  U.  S.  784, 

785.  28  L.  Ed.   603 

The  comptroller  decided  that  the  pay- 
ment should  be  on  the  basis  of  the  amount 
due  him  on  his  adjudicated  claim  as  of  the 
date  of  the  failure  of  the  liank.  because 
ihe  dividends  to  the  other  creditors  had 
b.een  calculated  in  that  way.  and  all  he 
was  entitled  to  was  a  share  in  the  pro- 
ceeds of  the  assets  equal  to  what  had  been 
distributed  to  others  during  the  pendency 
of  his  litigation,  and  in  this  the  comp- 
troller was  right.  Dividends  are  to  be 
paid  to  all  creditors  ratably,  that  is  to  say, 
proportionally.  To  be  proportionate  they 
must  be  made  by  some  uniform  rule.  They 
are  to  be  paid  on  all  claims  against  the 
bank  previously  proved  and  adjudicated. 
All  creditors  are  to  be  treated  alike.  The 


claim  against  the  bank,  therefore,  must 
necessarily  be  made  the  basis  of  the  ap- 
portionment. White  V.  Knox,  111  U.  3. 
784,   786.   28    L.    Ed.   603. 

29.  Colla.eral  and  credits  not  deducted. 
— "In  Merrill  v.  National  Bank,  173  U.  S. 
i:51,  135,  146,  147,  43  L.  Ed.  640,  in  which 
case  this  court  said  that  the  inquiry  on 
tlie  merits  was  whether  a  secured  cred- 
itor of  an  insolvent  national  bank  may 
prove  and  receive  dividends  upon  the  face 
of  his  claim  as  it  stood  at  the  time  of  the 
declaration  of  insolvency,  without  credit- 
ing either  his  collaterals  or  collections 
made  therefrom  after  such  declaration, 
subject  always  to  the  proviso  that  divi- 
dends must  cease  when  from  them  and 
from  collaterals  realized  the  claim  has 
been  paid  in  full,  it  was  held  that  in  the 
distribution  of  insolvent  estates,  'the 
secured  creditor  is  a  creditor  to  the  full 
amount  due  him  when  the  insolvency  is 
declared,  just  as  much  as  the  unsecured 
creditor  is,  and  cannot  be  subjected  to  .i 
different  rule.  And  as  the  basis  on  which 
all  creditors  are  to  draw  dividends  is  the 
amounj;  of  their  claims  at  the  time  of  the 
declaration  of  insolvency,  it  necessarily 
results,  for  the  purpose  of  fixing  that 
basis,  that  it  is  immaterial  what  collateral 
any  particular  creditor  may  have.  The 
secured  creditor  cannot  be  charsed  with 
the  estimated  value  of  the  collateral,  or 
be  compelled  to  exhaust  it  before  enforc- 
ing his  direct  remedies  against  the  debtor, 
or  to  surrender  it  as  a  condition  thereto, 
though  the  receiver  may  redeem  or  be 
subrogated  as  circumstances  may  re- 
quire.' 'When  secured  creditors  have  re- 
ceived payment  in  full,  their  right  to  divi- 
dends and  their  right  to  retain  their 
securities  cease,  but  collections  therefrom 
are  not  otherwise  material.  Insolvency 
gives  unsecured  creditors  no  greater 
rights  than  they  had  before,  though 
through  redemption  or  subrogation  or  the 
realization  of  a  surplus  they  may  be  bene- 
fited." "  Aldrich  v.  Chemical  Xat.  Bank, 
176   U.    S.    618,    638.    630,   44    L.    Ed.    611. 

Subject  always  to  the  proviso  that  divi- 
dends must  cease  when  from  them  and 
from  collaterals  realized,  the  claim  has 
been  paid  in  full.  Merrill  v.  National 
Bank.    173    U.    S.    131,    135,    43    L.    Ed.    640. 

The  legislation  in  respect  to  the  admin- 
istration of  national  banks  does  not  re- 
quire the  application  of  the  bankruptcy 
rule,  but  what  is  called  the  "equity  rule" 
applies.  Merrill  7'.  National  Bank.  173  U. 
S.   131,  43   L.   Ed.  640;   Cook   County  Nat. 
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of  dividends  by  the  receiver  upon  a  proper  basis,  the  remedy  not  having  lost 
by  laches.^" 

Judgment  against  Receiver. — Where  judgment  is  rendered  against  a  re- 
ceiver in  a  damage  action  against  the  bank,  its  form  should  be  that  the  receiver 
pav  the  claim  or  certify  it  to  the  comptroller  for  payment.-^ ^ 

H.  Priorities  and  Preferences.— In  General. — Undoubtedly,  any  dis- 
position bv  a  national  bank,  being  insolvent  or  in  contemplation  of  insolvency, 
of  its  choses  in  action,  securities  or  other  assets,  made  to  prevent  their  applica- 
tion to  the  payment  of  its  circulating  notes,  or  to  prefer  one  creditor  to  another, 
is  forbidden  r  but  liens,  equities  or  rights  arising  by  express  agreement,  or 
implied  from  the  nature  of  the  dealings  between  the  parties,  or  by  operation  of 
law,  prior  to  insolvency  and  not  in  contemplation  thereof,  are  not  invalidated. 
The  provisions  of  the  act  are  not  directed  against  all  liens,  securities,  pledges 
or  equities,  whereby  one  creditor  may  obtain  a  greater  payment  than  another, 
but  against  those  given  or  arising  after  or  in  contemplation  of  insolvency."^-  a 
judgment  recovered  after  the  failure  gives  no  lien.-'^^  ^nd  the  same  is  true  of 
an  attachment,^^  although  an  attachment  may  be  sued  out  against  such  bank  as 


Bank  r.   United   States,   107   U.   S.   445.   27 
L.    Ed.    537. 

30.  Equity  jurisdiction. — Merrill  :•.  Na- 
tional Bank,  173  U.  S.  131,  135,  43  L.  Ed. 
640. 

Less  than  two  years  havins?  elapsed 
from  the  payment  of  the  first  dividend  to 
the  filing  of  the  bill,  and  the  other  cred- 
itors of  the  insolvent  bank  not  having 
been  harmed  by  the  temporary  submis- 
sion of  complainant  to  the  ruling  of  the 
comptroller,  the  decree  alTected  only  as- 
sets on  hand  or  such  as  might  be  subse- 
quently discovered;  and  if  the  other  cred- 
itors had  no  rights  superior  to  that  of 
complainant,  they  lost  nothing  by  the  re- 
duction of  their  dividends,  if  any,  after- 
wards declared  to  be  paid  out  of  such  as- 
sets. Merrill  '•.  National  Bank,  173  U.  S. 
131,   135.   43   L.   Ed.  640. 

31.  Judgment. — Cas^  f.  Citizens'  Bank, 
100   U.   S.   44(5.   25    L.   Ed.  695. 

32.  In  general. — Scott  z\  Armstrong. 
146  U.  S.  499.  510.  36  L.  Ed.  1059.  and  see 
dissenting  ooinion  of  Baldwin.  J.,  in 
United  States  v.  Robertson,  5  Pet.  641, 
667,   8    L.   Ed.   257. 

"In  Cook  County  Nat.  Bank  z'.  United 
States,  107  U.  S.  445.  27  L.  Ed.  537,  it  was 
ruled  that  the  statute  furnishes  a  com- 
plete code  for  the  distribution  of  the  ef- 
fects of  an  insolvent  national  bank;  that 
its  provisions  are  not  to  be  departed  from; 
and  that  the  bankrupt  law  does  not  gov- 
ern distribution  thereunder.  The  question 
now  before  us  was  not  treated  as  involved 
and  was  not  decided,  but  the  case  is  in 
harmonv  with  First  Nat.  Bank  v.  Colby, 
21  Waif.  609,  22  L.  Ed.  687;  and  Scott  i: 
Armstrong.  146  U.  S.  499,  36  L.  Ed.  1059. 
which  proceed  on  the  view  that  all  rights. 
legal  or  equitable,  existing  at  the  time  of 
the  rommission  of  the  act  of  insolvency 
which  led  to  the  appointment  of  the  re- 
ceiver, other  than  those  created  by  pref- 
erence forbidden  by  §  5242,  are  preserved; 
and  that  no  additional  right  can  thereafter 


be  created,  either  bj'  voluntary  or  invol- 
untarj-  proceedings.  The  distribution  is 
to  be  'ratable'  on  the  claims  as  proved  or 
adjudicated,  that  is,  on  one  rule  of  pro- 
portion applicable  to  all  alike.  In  order  to 
be  'ratable'  the  claims  must  manifestly  be 
estimated  as  of  the  same  point  of  time, 
and  that  date  has  been  adjudged  to  be  the 
date  of  the  declaration  of  insolvency. 
White  f.  Knox,  111  U.  S.  784.  28  L.  Ed. 
603."  Merrill  z:  National  Bank,  173  U.  S. 
131.  143.  43  L.  Ed.  640. 

Preference  of  bank  officer. — See  ante. 
"Directors."  IV,  B.   1.  e. 

33.  Judgment  no  lien. — ''Claims  pre- 
sented by  creditors  may  be  proved  before 
the  receiver,  or  the}-  may  be  put  in  suit  in 
any  court  of  competent  jurisdiction,  as  a 
means  of  establishing  their  validity  and  to 
determine  the  amount  owed  by  the  asso- 
ciation, but  the  judgment  when  recovered 
will  not  give  the  creditor  any  lien  on  the 
property  of  the  delinquent  association, 
nor  secure  to  the  judgment  creditor  any 
preference  over  other  creditors  whose 
claims  are  proven  before  the  receiver.  AU 
alike  must  await  the  action  of  the  comp- 
troller of  the  currenc}'.  and  be  content 
with  a  just  and  legal  distribution  of  the 
proceeds  of  the  assets  collected  by  the  re- 
ceiver and  liquidated  by  the  comptroller 
according  to  the  act  of  congress  in  such 
case  made  and  provided."  First  Nat.  Bank 
z'.  National  Pahquioque  Bank,  14  Wall. 
383.   401.   20   L.   Ed.   840. 

The  claims  of  depositors  in  a  national 
bank  at  the  time  of  its  suspension  for  the 
amount  of  their  deposits  are,  when  proved 
to  the  satisfaction  of  the  comptroller  of 
the  currency,  placed  upon  the  same  foot- 
ing as  if  they  were  reduced  to  judgments. 
National  Bank  z'.  Mechanics'  Nat.  Bank, 
94  U.   S.  437.  24  L.   Ed.   176. 

34.  No  attachment  after  insolvency  of 
national  bank. — The  property  of  a  national 
bank  organized  under  the  act  of  congress 
of  June  3d,  1864,  attached  at  the  suit  of  an 
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garnishee,  and  when  served  will  bind  any  property  of  defendant  in  bank's  hands, 
after  satisfaction  of  bank's  lien,  if  any.^^ 


individual  creditor,  after  the  bank  has  be- 
come insolvent,  cannot  be  subjected  to 
sale  for  the  payment  of  his  demand, 
against  the  claim  for  the  property  by  a 
receiver  of  the  bank  subsequently  ap- 
pointed. First  Nat.  Bank  v.  Colby,  21 
Wall.  609,  22  L.  Ed.  687. 

"It  was  a  proper  proceeding  on  the 
part  of  the  receiver  to  apply  to  the  court 
below  to  discharge  the  attachment,  on 
proof  of  the  facts  presented  by  him,  and 
the  production  of  his  appointment  and 
the  decree  dissolving  the  association.  In- 
vested with  the  rights  of  the  bank  to  the 
possession  of  the  property  by  his  appoint- 
ment, it  was  his  duty  to  take  the  necessary 
steps  to  remove  the  levy.  That  levy  was 
void  as  against  his  claim  to  the  property;" 
it  was  error  for  the  court  to  refuse  to  dis- 
charge it  on  his  application.  First  Nat. 
Bank  v.  Colby,  21  Wall.  609,  614,  22  L.  Ed. 
687. 

35.  Against  bank  as  garnishee. — Sec- 
tions .")234,  .")2.'i5  and  5236  have  reference  to 
the  affairs  and  property  of  national  banks 
in  the  hands  of  receivers  and  the  ad- 
ministration of  its  assets  by  the  comp- 
troller: and  the  words  in  §  5242,  "no  at- 
tachment, injunction  or  execution  shall 
be  issued  against  such  association  or  its 
property  before  final  judgment  in  any  suit, 
action  or  proceeding  in  any  state,  county 
or  municipal  court,"  are  to  be  construed 
in  connection  with  the  previous  parts 
of  the  same  section  declaring  null  and 
void  certain  transfers,  assignments,  de- 
posits and  payments  made  after  the  com- 
mission by  the  bank  "of  an  act  of  insol- 
vency, or  in  contemplation  thereof,"  with 
the  intent  to  prevent  the  application  of 
the  bank's  assets  in  the  manner  prescribed 
by  congress,  or  with  a  view  to  the  pref- 
erence by  the  bank  of  one  creditor  to 
another.  Whatever  may  be  the  scope  of 
s  5242,  an  attachment  sued  out  against  the 
bank  as  garnishee  is  not  an  attachment 
against  the  bank  or  its  property,  nor  a 
suit  against  it,  within  the  meaning  of  that 
section.  It  is  an  attachment  to  reach  the 
property  or  interests  held  by  the  bank  for 
others.  Earle  v.  Pennsylvania,  178  Q.  S. 
449,  453,  44  L-  Ed.  1146. 

By  the  service  of  an  attachment  upon 
the  bank  as  garnishee,  the  plaintiff  in  the 
attachment  acquired  a  right  to  have  the 
money  and  property  belonging  to  defend- 
ant in  the  hands  of  the  bank  applied  in 
satisfaction  of  its  judgment  against  him, 
subject  of  course  to  the  bank's  lien  for 
anv  debt  due  to  it  at  that  time  from 
him.  The  bank,  therefore,  became  bound 
to  account  to  the  plaintiff  in  the  attach- 
ment for  whatever  property  or  money  it 
held  for  the  benefit  or  to  the  use  of  de- 
fendant at  the  time  the  attachment  was 
served   upon   it.      And    the   right   thus    ac- 


quired by  the  service  of  the  attachment 
was  not  lost  by  the  suspension  of  the 
bank  and  the  appointment  of  the 
receiver.  The  assets  of  the  bank  passed 
to  the  receiver  burdened,  as  to  the 
interest  that  defendant  had  in  them, 
with  a  lien  in  favor  of  the  plaintiff  in  the 
attachment  which  could  not  be  disre- 
garded or  displaced  by  the  comptroller  of 
the  currency.  Earle  z\  Pennsylvania,  17$ 
U.    S.    449,    454,    44    L.    Ed.    1146. 

The  receiver  of  a  national  bank  may  be 
notified  by  service  upon  him  of  an  at- 
tachment issued  from  a  state  court  of 
the  nature  and  extent  of  the  interest  as- 
serted or  sought  to  be  acquired  by  the 
plaintiff  in  the  attachment  in  the  assets 
in  his  custody.  But  for  the  reasons  stated 
in  Earle  7'.  Pennsylvania,  178  U.  S.  449.  44 
L.  Ed.  1146,  such  an  attachment  cannot 
create  any  lien  upon  specific  assets  of 
the  bank  in  the  hands  of  the  receiver,  nor 
disturb  his  custody  of  those  assets,  nor 
prevent  him  from  paying  to  the  treasurer 
of  the  United  States,  subject  to  the  order 
of  the  comptroller  of  the  currency,  all 
moneys  coming  to  his  hands  or  realized 
by  him  as  receiver  from  the  sale  of  the 
property  and  assets  of  the  bank.  After 
the  service  of  the  attachment  upon  the 
receiver  it  became  his  duty  to  report  the 
facts  to  the  comptroller,  and  it  then  be- 
came the  duty  of  the  latter  to  hold  any 
funds  coming  to  his  hands  through  the 
treasurer  of  the  United  States  as  the  pro- 
ceeds of  the  sale  of  the  bank's  assets 
subject  to  any  interest  which  the  plain- 
tiff may  have  legally  acquired  therein 
as  against  his  debtor  under  the  attach- 
ment issued  on  the  judgment  in  his  favor 
in  the  state  court.  Earle  i'.  Conway,  178 
U.    S.    456,    457,    458,    44    L.    Ed.    1149. 

But  the  distribution  of  the  bank's  as- 
sets in  the  hands  of  the  receiver  could 
not  have  been  in  anywise  directly  con- 
trolled by  the  state  court  or  seized  un- 
der an  attachment  or  execution  in  the 
hands  of  any  state  officer.  On  the  con- 
trary, the  direction  in  the  statute  that  the 
receiver  pay  over  all  monej^s  realized 
by  him  from  the  assets  of  the  bank  to  the 
treasurer  of  the  United  States,  subject 
to  the  order  of  the  comptroller,  furnished 
a  rule  of  conduct  for  him  which  neither 
an  order  of  nor  any  proceedings  in  the 
state  court  could  affect,  modify  or  change. 
The  scheme  of  the  statute  relating  to 
suspended  national  banks  is  that  from  the 
time  of  a  bank's  suspension  all  its  assets, 
of  whatever  kind,  as  the\'  are  at  the  time 
of  suspension,  pass  in  the  first  instance, 
to  the  receiver,  the  proceeds  thereof  to 
be  distributed  by  the  comptroller  among 
those  whose  claims  are  proved  to  his 
satisfaction  or  are  adjudicated  by  some 
court  of  competent  jurisdiction.     So  when 
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Existing  Contracts  Unaffected.— Whatever  congress  may  be  authorized 
to  enact  by  reason  of  possessing  the  power  to  pass  uniform  laws  on  the  subject 
of  bankruptcies,  it  is  very  clear  that  it  did  not  intend  to  impinge  upon  contracts 
existing  between  creditors  and  debtors,  by  anything  prescribed  in  reference  to 
the  administration  of  the  assets  of  insolvent  national  banks.-^^  And  the  receiver 
cannot  be  required  by  a  state  statute  to  prefer,  in  distribution,  certain  classes 
of  claims.-^" 

Claims  Due  the  United  States. — National  banks,  which  have  failed,  are 
not  in  the  class  of  insolvent  persons  out  of  whose  estates  demands  of  the  United 
States  are  to  be  paid  in  preference  to  the  claims  of  other  creditors.  The  law  of 
1797,  re-enacted  in  the  revised  statutes,  giving  priority  to  the  demands  of  the 
United  States  against  insolvents,  cannot  be  applied  to  demands  against  those 
institutions.  The  provisions  of  that  law  and  of  the  national  banking  law  being, 
as  applied  to  demands  against  national  banks,  inconsistent  and  repugnant,  the 
former  law  must  yield  to  the  latter,  and  is,  to  the  extent  of  the  repugnancy, 
superseded  by  it,^^  and  the  levy  of  attachment  at  the  suit  of  the  United  States 
will  not  displace  the  lien  of  a  prior  attachment  levy  upon  the  same  property  of 
the  bank.    This  was  a  state  bank.^''     Although  the  United  States  has  a  lien  on  all 


the  Chestnut  Street  National  Bank  sus- 
nended  and  went  into  the  hands  of  a  re- 
ceiver the  entire  control  and  administra- 
tion of  its  assets  were  committed  to  the 
receiver  and  the  comptroller,  subject, 
however,  to  any  rights  of  priority  pre- 
viously acquired  by  the  plaintiff  through 
the  proceedings  in  the  suit  against  de- 
fendant. Earle  v.  Pennsylvania,  178  U. 
S.  449,  454.  44  L.  Ed.  1146.  As  to  at- 
tachment against  bank,  see  ante,  "Attach- 
ment." VII.  A. 

36.  Allowance  of  set-ofF  not  a  prefer- 
ence.— Merrill  f.  National  Bank,  173  U. 
S.  131.  147.  43  L.  Eu.  640.  See  cost,  "Set- 
Off,"  VIII.   I. 

37.  Under  state  statute. — A  state  stat- 
ute (New  York  Laws  1892,  §  130,  ch.  689) 
requiring  the  receiver  of  a  national  bank  to 
prefer,  in  the  application  of  its  assets 
upon  insolvency,  the  deposits  of  savings 
banks  with  it,  is  repugnant  to  the  federal 
statute  which  directs  the  comptroller 
"from  time  to  time,  after  full  provision 
has  been  made  for  the  refunding  to  the 
United  States  of  any  deficiency  in  re- 
deeming the  notes  of  such  association, 
*  *  *  to  make  a  ratable  dividend  of 
the  money  paid  over  to  him  *  *  *  on 
all  such  claims  as  may  have  been  proved," 
and  is  void  so  far  as  national  banks  are 
concerned.  Davis  f.  Elmira  Savings 
Bank.  161  U.  S.  275.  283.  40  L.  Ed.  700. 

38.  Priority  of  debts  due  United  States. 
— The  declaration  of  the  banking  law. 
that  for  any  deficiency  in  the  proceeds 
of  the  bonds  deposited  as  security  for  the 
circulating  notes  of  the  bank  of  the  United 
States  shall  have  a  paramount  lien  upon 
all  its  assets,  which  shall  be  made  good  in 
preference  to  all  other  claims,  except  for 
costs  and  expenses  in  administering  the 
s^me,  considered  in  connection  with  the 
ratable  distrilnition  of  the  assets,  pre- 
scribed after  such  deficiency  is  provided 
for,  is  equivalent  to  a  declaration  that  no 


other  priority  in  the  distribution  of  the 
proceeds  of  the  assets  is  to  be  claimed. 
Cook  County  Nat.  Bank  f.  United  States, 
107   U.    S.   445,   451,   27   L.    Ed.   537. 

"This  view  of  the  banking  law  is  not 
affected  by  the  subsequent  enactment  in 
1867  of  the  Bankruot  Act,  giving  priority 
to  the  demands  of  the  United  States 
against  the  estates  of  bankrupts.  That 
enactment  was  dealing  with  the  estates 
of  persons  adjudged  to  be  insolvent  un- 
der that  law,  and  covers  only  the  dis- 
tribution of  their  estates.  It  has  no  fur- 
ther reach."  Cook  County  Nat.  Bank  v. 
United  States.  107  U.  S.  445.  451.  452,  27 
L.    Ed.    r>?,7. 

The  leg.'slature  of  Maryland  passed  an 
act  auth-'rizing  the  stockholders  of  the 
Elkton  Bank  to  elect  trustees,  who  were  to 
take  possession  of  the  funds  and  prop- 
erty of  the  bank,  for  the  purpose  of  dis- 
charging the  debts  of  the  bank,  and  dis- 
tributing the  residue  of  the  funds  which 
might  be  collected  by  them,  among  the 
stockholders:  this,  had  the  law  been  car- 
ried into  effect,  was  not  such  an  assign- 
ment of  all  the  property  of  the  bank,  as 
would  entitle  the  United  States  to  a 
priority  of  payment  out  of  the  funds  of 
the  bank.  So  one  can  be  divested  of  his 
property,  b}'  anj'  mode  of  conveyance, 
statutory  or  otherwise,  unless,  at  the 
same  time  and  bj'  the  same  convey- 
ance, the  grantee  becomes  invested  with 
the  title.  The  inoment  the  transfer  of 
property  takes  place,  the  person  taking 
it,  whether  by  voluntary  assignment,  or 
by  operation  of  law,  becomes,  under  the 
statute,  bound  to  the  United  States  for  the 
faithful  performance  of  the  trust.  Beas- 
ton  r.  Farmers'  Bank,  12  Pet.  102,  9  L. 
Ed.  1017. 

39.  Subsequent  levy  of  attachment. — 
An  attachment,  at  the  suit  of  the  Farmers' 
Bank  of  Delaware,  was  issued  against  the 
effects    of    the    Elkton    Bank,    on   the   24th 
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the  assets  to  make  good  any  deficiency  in  the  bonds  deposited  to  secure  circula- 
tion,'*" the  surpkis  from  the  proceeds  of  bonds  deposited  as  security  for  circulation, 
being  a  fund  for  all  the  creditors,  is  subject  to  be  distributed  to  them  immediately 
upon  the  reimbursement  of  the  advances  of  the  United  States,  and  the  right  of 
the  creditors  to  it  was  not  afifected  by  the  fact  that  it  was  at  the  time  in  the 
actual  possession  of  the  treasury  department.  It  cannot  be  applied  preferentially 
to  other  demands  due  the  United  States.^  ^  Under  §  5242,  Rev.  Stat.,  U.  S., 
the  transfer  or  payment  by  a  bank,  to  be  void,  must  be  made  after  the  com- 
mission of  an  act  of  insolvency,  or  in  contemplation  thereof,  and  with  a  view 
to  prevent  the  application  of  its  assets  as  provided  by  law,  or  with  a  view  to 
giving  a  preference  to  one  creditor  over  another;^-  independently  of  any  knowl- 


of  September,  1830,  and  under  it  were 
rittached  the  funds  of  the  Elkton  Bank 
n  the  hands  of  one  of  its  debtors;  on  the 
8th  day  of  July,  1831,  an  attachment  was 
issued  at  the  suit  of  the  United  States,  the 
united  States  being  creditors  of  the  Elk- 
ton  Bank,  and  it  was  laid  on  the  same 
funds  which  had  been  previously  attached 
at  the  suit  of  the  Farmers'  Bank  of  Dela- 
ware; the  money  thus  attached  by  the 
Farmers'  Bank  of  Delaware,  in  the  hands 
of  a  debtor  to  the  Elkton  Bank,  by  legal 
'"recess,  before  the  issuing  of  the  attach- 
ment i(i  behalf  of  the  United  States,  was 
bound  for  the  debt  for  which  it  was  first 
legally  attached,  by  a  writ  in  the  na- 
ture of  an  execution;  and  the  right  of  a 
private  creditor,  thus  acquired,  could  not 
he  defeated  by  the  process  subsequently 
issued  at  the  suit  of  the  United  States. 
If  the  district  court  of  the  United  States 
had  a  right  to  appoint  receivers  of  the  prop- 
erty of  an  insolvent  bank  which  is  in- 
debted to  the  Un'ted  States,  for  the  pur- 
pose of  having  the  property  of  the  bank 
collected  zTnd  paid  over  to  satisfy  the 
flcbt  due  to  the  United  States  by  the  bank; 
this  would  not  be  a  transfer  and  posses- 
sion of  the  property  of  the  bank,  within 
the  meaning  of  the  act  of  congress;  and 
the  right  of  the  United  States  to  a  prior- 
ity of  payment,  would  not  have  attached 
to  the  funds  of  the  bank.  Beaston  <■'.  Far- 
mers' Bank,  12  Pet.  102,  0  L.  Ed.   1017. 

40.  Making  good  circulating  notes. — 
"To  make  good  any  deficiency  which  may 
exist  in  the  proceeds  of  the  bonds  to  meet 
the  amount  expended  in  paying  the  notes 
of  a  bank,  the  act  declares  that  'the  United 
States  shall  have  a  first  and  paramount 
lien  upon  all  the  assets'  of  the  associa- 
tion. Whatever  disposition,  therefore, 
may  be  made  of  the  property  of  an  insol- 
vent bank,  the  lien  of  the  United  States 
thereon  mpst  exist  until  the  government  is 
fully  reimbursed."  First  Nat.  Bank  v. 
Colby,  21   Wall.  609,  613,  22  L.   Ed.   687. 

"There  is  in  these  provisions  a  clear 
manifestation  of  a  design  on  the  part  of 
congress:  1st,  to  secure  the  government 
for  the  payment  of  the  notes,  not  only  by 
requiring  in  advance  of  their  issue  a  de- 
posit of  bond,s  of  the  United  States,  but 
hy  giving  to  the  government  a  first  lien 
for   any   deficiency   that   may   arise   on   all 
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the  assets  subsequently  acquired  by  the  in- 
solvent bank;  and,  2d,  to  secure  the  as- 
sets of  the  bank  for  ratable  distribution 
among  its  general  creditors."  First  Nat. 
Bank  v.  Colby,  21  Wall.  609,  613,  22  L. 
Ed.    687. 

41.  Surplus  proceeds  of  bonds. — Cook 
Coi'nty  \-'f  Bnnk-  :•.  United  States,  107 
U.  S.  445,  453,  27  L.  Ed.  537. 

"Nor  is  the  relation  of  the  United  States 
to  this  fund  changed  by  the  forfeiture  of 
the  bonds,  which  the  comptroller  of  the 
currency  was  authorized  upon  the  failure 
of  the  bank  to  declare.  The  forfeiture 
was  not  a  confiscation  of  the  bonds  to  the 
government.  It  amounted  only  to  an  ap- 
propriation of  them,  against  any  other 
claim,  to  the  specific  purposes  for  which 
they  had  been  deposited,  authorizing  their 
cancellation  at  market  value  when  not 
above  par,  or  their  sale,  so  far  as  neces- 
sary to  redeem  the  circulation  or  reim- 
burse the  United  States  for  moneys  ad- 
vanced for  that  purpose.  When  that  pur- 
pose was  accomplished,  the  bank  had  the 
right  to  any  surplus  of  their  proceeds, 
equallj'  as  though  that  right  had  been  in 
express  terms  declared."  Cook  County 
Nat.  Bank  v.  United  States,  107  U.  S. 
445,   453,   27    L.    Ed.   537. 

42.  Preferences  that  are  void. — National 
Security  Bank  v.  Butler,  129  U.  S.  223, 
229,  32   L.   Ed.  682. 

Section  5242  of  the  Revised  Statutes  is 
incorporated  in  the  Revised  Statutes  from 
§  52  of  the  act  of  June  3,  1864,  ch.  106,  13 
Stat.  115.  The  two  sections  have  the 
same  meaning.  No  change  was  made  in 
the  meaning  of  the  statute  by  inserting 
in  §  5242  the  word  "made,"  not  found  in 
§  52  of  the  act  of  1864.  National  Security 
Bank  v.  Butler,  129  U.  S.  223,  226,  32  L. 
Ed.    682. 

Where  the  undisputed  facts  of  the  case 
showed  that  the  act  of  the  cashier  could, 
under  the  circumstances,  have  no  other 
result,  if  allowed  to  stand,  than  to  operate 
as  a  preference  in  favor  of  a  creditor;  that 
the  insolvent  bank  had  decided  to  close 
its  doors  and  go  into  liquidation;  after 
that  the  necessary  consequence  of  the 
transfer  was  to  create  a  preference,  and 
it  could  not  be  said  that  the  transfer  was 
made  with  the  intention  of  going  on  in 
business,  nor  could   it   be   contended   that 
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edge  or  suspicion  thereof  on  the  part  of  the  preferred  creditor,  and  though  ap- 
pHcation  for  a  receiver  had  not  been  actually  made.^^  but  such  a  finding  cannoi 
be  based  on  mere  allegations.-'-'  although  a  verdict  may  be  directed  for  plaintiti" 
where  the  intent  to  prefer  is  plain.-*"'     And  in  an   action  by  the  receiver  of  an 


it  was  made  to  sav.e  the  credit  of  the 
bank;  and  after  the  vote  of  the  directors 
to  close  the  bank  and  go  into  liquidation, 
any  transfer  of  its  assets  to  a  creditor, 
wherebj^  that  creditor  secured  a  preference, 
must  be  presumed  to  be  made  with  an  in- 
tent to  prefer.  National  Security  Bank 
V.  Butler,  129  U.  S.  223,  229,  230,  32  L.  Ed. 
682. 

"It  is  sufficient,  under  §  .5242  of  the 
Revised  Statutes,  to  invalidate  such  a 
transfer,  that  it  is  made  in  contemplation 
of  insolvency,  and  either  with  a  view  to 
prevent  the  application  of  the  assets  of 
the  bank  in  the  manner  prescribed  by  ch. 
4  of  title  62  of  the  Revised  Statutes,  or 
with  a  view  to  the  preference  of  one 
creditor  to  another."  National  Security 
Bank  v.  Butler,  129  U.  S.  223,  231,  32  L. 
Ed.     682. 

43.  Knowledge  of  creditor  and  appli- 
cation for  receiver. — The  statute  made  it 
void,  although  there  was  no  such  view  on 
the  part  of  the  creditor  in  receiving  the 
transfer  of  the  assets;  and  a'.though  there 
was  no  knowledge  or  suspicion  at  that 
time  on  his  part  that  the  bank  was  insol- 
vent or  contemplated  insolvency,  or  was 
not  doing  business,  or  that  its  directors 
had  voted  to  close  it,  or  that  application 
was  to  be  made  for  a  receiver;  and  al- 
though the  transfer  took  place  before  the 
application  was  actually  made  to  the 
comptroller  for  the  appointment  of  a  re- 
ceiver. National  Security  Bank  v.  Butler, 
129    U.    S.    223,    232.    32    L.    Ed.    C82. 

44.  Mere  allegations  insufficient. — A 
finding  that  the  payments  and  remittances 
made  to  a  bank,  were  made  in  contempla- 
tion of  insolvency  and  with  an  intent  to 
prefer  that  bank,  cannot  be  based  on  the 
mere  alleo-ation  that  the  remitt'ng  bank 
was  actually  insolvent,  and  that  its  insol- 
vency must  have  been  known  to  its  of- 
ficers. It  is  matter  of  common  knowledge 
that  banks  and  other  corporations  con- 
tinue, in  many  instances,  to  do  their 
regular  and  ordinary  business  for  long- 
periods,  though  in  a  condition  of  actual 
insolvency,  as  disclosed  by  subsequent 
events.  It  cannot  surely  be  said  that  all 
payments  made  in  the  due  course  of  busi- 
ness in  such  cases  are  to  be  deemed  to 
be  made  in  contemplation  of  insolvency, 
or  with  a  view  to  prefer  one  creditor  to 
another.  McDonald  z'.  Chemical  Nat. 
Bank,   174   U.   S.    610,   618.  43   L.    Ed.    1106. 

There  is  nothing  to  justify  the  inference 
that  the  particular  payments  in  question 
were  made  in  contemplation  of  insolvency, 
or  with  a  view  to  prefer  the  defendant 
bank.  That  liank  was  no  more  preferred 
by  these  remittances  several  days  before 
suspension  than  were  the  depositors  whose 


checks  were  paid  an  ho.ur  before  the  doors 
were  closed.  McDonald  v.  Chemical  Nat. 
Bank,  174  U.  S.  610,  618,  43  L.  Ed.  1106. 
"Here  we  have  the  case,  not  of  a  casual 
remittance,  but  of  remittances  sent  from 
time  to  time,  and  frequently,  during  a 
long  course  of  business  between  the 
banks  concerned.  There  may  have  been 
no  special  agreement  as  to  each  particu- 
lar remittance,  but  there  was  plainly  a[ 
general  agreement  that  remittances  were 
to  be  made  by  mail,  and  that  their  pro- 
ceeds were  not  to  be  returned  to  the  (re- 
mitting) bank,  but  were  to  be  credited  to 
its  constantly  overdrawn  account.  Whose 
the  loss  might  be,  if  the  packages  were 
destroyed  in  transitu,  or  if  the  checks 
proved  uncollectible,  are  not  questions 
that  concern  us  now.  It  is  sufificient,  for 
present  purposes,  to  say  that  the 
inference  is  warranted  that  it  was  un- 
derstood between  the  parties  that 
these  remittances  were  to  be  made 
through  the  mails,  and  that  they  were  in 
the  nature  of  payments  on  general  ac- 
count." McDonald  z'.  Chemical  Nat 
Bank,  174  U.  S.  610,  619,  620,  43  L.  Ed. 
1106. 

Under  the  facts  of  this  case,  the  mail- 
ing of  these  checks  and  remittances  was 
a  delivery  to  the  defendant  bank,  whose 
property  therein  was  not  destroyed  or 
impaired  by  a  subsequent  act  of  bank- 
ruptcy, whether  they  had  then  been  re- 
ceived or  not.  McDonald  z).  Chemical 
Nat.  Bank,  174  U.  S.  610,  620,  43  L.  Ed. 
1106. 

As  to  a  remittance  received  the  day 
after  the  insolvencj-  was  declared,  as  to 
which  it  is  claimed  that  there  was  no  evi- 
dence that  this  remittance  came  by  mail, 
and  that  all  there  is  in  the  case  is  the 
admission  bj'^  the  defendant  bank  of  its 
receipt  of  that  sum  on  January  24,  1893, 
it  is  to  be  observed  that  no  mention  is 
made  in  the  bill  of  this  particular  item, 
though  the  other  litigated  items  are  speci- 
Jied,  and  to  the  latter  only  was  the  proof 
directed.  In  the  absence  of  evidence  as 
to  any  other  method  of  transmission,  and 
in  view  of  the  fact  that  all  the  other  pay- 
ments were  made  by  mail,  it  would  seem 
to  be  a  reasonable  inferance  that  such  was 
the  case  of  this  remittance.  McDonald  v. 
Chemical  Nat.  Bank,  174  U.  S.  610,  621, 
43  L.   Ed.  1106. 

45.  Directing  verdict. — Where,  from  the 
facts  proved,  the  intent  to  prefer,  on  the 
part  of  the  bank,  was  a  necessary  con- 
clusion, it  was  correct  in  the  district  court 
to  direct  a  verdict  for  the  .plaintiff.  If 
any  other  verdict,  on  the  facts  proved,  had 
been    rendered,    it    would    have    been    the 
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insolvent  national  bank  to  recover  back  an  unlawful  preference,  the  first  count, 
which  seeks  to  recover  back  the  money  deposited  as  an  unlawful  payment  made 
in  contemplation  of  insolvency,  is  not  inconsistent  with  the  second  count,  which 
seeks  to  recover  on  the  certificate  of  deposit  as  a  valid  instrument."*^' 

By  Private  Banking  Firm. — But  a  private  banking  firm  may  assign  its  prop- 
erty with  j)referenccs  to  certain  creditors.'*^ 

I.  Set -Off. — Where  a  national  bank  becomes  insolvent  and  its  assets  pass 
into  the  hands  of  a  receiver  appointed  by  the  comptroller  of  the  currency,  a  debtor 
of  the  bank  can  set  off  against  his  indebtedness  the  amount  of  a  claim  he  holds 
against  the  bank,  supposing  the  debt  due  from  the  bank  to  have  been  payable 
at  the  time  of  its  suspension,  but  that  due  to  it  to  have  been  payable  at  a  time 
subsequent  thereto;-*^  but  not  where  the  offset  was  acquired  after  the  act  of  in- 
solvency,^^ and  the  allowance  of  a  set-off  does  not  constitute  a  preference.^^     But 


duty  of  that  court  to  set  it  aside.  Na- 
tional Security  Bank  v.  Butler,  129  U.  S. 
::23,  2.32,  ?,2  L.   Ed.   682. 

46.  Pleading — Consistency  of  counts. — 
Xational  vSccurity  Bank  t'.  Butler,  129  U. 
S.   223,   2:!2.    :J2   L.    Ed.    ()S2. 

47.  Preferences  by  private  bankers. — 
The  banking  lirni  had  a  rigiit  to  make  pref- 
erences, and  it  being  evident  that  their 
effort  in  the  assignment  was  to  equalize 
as  between  what  they  owed  their  own 
depositors  and  what  they  owed  a  national 
hank,  taking  into  consideration  what  the 
bank  had  already  obtained,  there  was  no 
fraud  in  this,  of  which  the  bank  could 
complain  as  between  it  and  the  other 
creditors.  Peters  v.  Bain,  133  U.  S.  670, 
691,  33   L.   Ed.   (396. 

48.  Debt  against  which  set-off  claimed 
not  due  at  insolvency. — Scott  v.  Arm- 
strong, 146  U.  S.  499,  ;-)02,  36  L.  Ed.  1059. 
See,  also,  Autcn  7'.  United  States  Nat. 
Bank,    174    U.    S.    12.5,    148,    43    L.    Ed.    920. 

In  questions  of  set-off  courts  of  equity 
frequently  deviate  from  the  strict  rule  of 
mutuality  when  the  justice  of  the  par- 
ticular case  requires  it,  and  the  ordinary 
rule  is  that  where  the  mutual  obligations 
have  grown  out  of  the  same  transaction, 
insolvency  on  the  one  hand  justifies  the 
set-off  of  the  debt  due  upon  the  other. 
Scott  V.  Armstrong,  146  U.  S.  499.  .507, 
36  L.  Ed.  1057:  Blount  v.  Windley,  9.5 
U.  S.   173,    177,  24   L.    Ed.    424. 

Where,  in  an  action  by  the  receiver  of 
an  insolvent  national  bank  against  an- 
other bank,  the  credits  between  the  banks 
were  reciprocal  and  were  parts  of  the 
same  transaction,  in  which  each  gave 
credit  to  the  other  on  the  faith  of  the  sim- 
ultaneous credit,  the  principle  applicable, 
to  mutual  credits  applied.  It  was,  there- 
fore, the  balance  upon  an  ;i(ljustnicnt  of 
tlie  accounts  which  was  tlie  debt,  and 
the  latter  bank  had  the  right,  as  against 
the  receiver  of  the  first  bank,  although 
the  note  matured  after  the  suspension  of 
that  bank,  to  set  off  the  balance  due  upon 
its  deposit  account,  and  the  provisions 
of  the  national  banking  law  do  not  forbid 
such  a  set-off.  Scott  7'.  .Armstrong,  146 
U.   S.    499.    .-OS.   :U]    L.    Ed.    1057. 

49.  Offset  acquired   after   act   of   insol- 


vency.— "The  state  of  case  where  the 
claim  sought  to  be  offset  is  acquired  after 
the  act  of  insolvency  is  far  otherwise,  for 
the  rights  of  the  parties  become  fixed 
as  of  that  time,  and  to  sustain  such  a 
transfer  would  defeat  the  object  of  these 
provisions.  The  transaction  must  neces- 
sarily be  helcl  to  have  been  entered  into 
with  the  intention  to  produce  its  natural 
result,  the  preventing  of  the  application  of 
the  insolvent's  assets  in  the  manner  pre- 
scribed." Scott  V.  Armstrong,  146  U.  S 
499,  511,  36  L.  Ed.  1057.  See,  also,  Mc- 
Donald V.  Chemical  Nat.  Bank,  174  U.  S 
610.  619,  43   L.    Ed.   1106. 

The  taking  possession  of  the  bank  by 
the  comptroller  of  the  currency  is  a  dis- 
tinct declaration  of  insolvency,  and  cases 
are  cited  in  which  it  has  been  said  by  the 
supreme  court  that  the  business  of  the 
bank  must  stop  when  insolvency  is  de- 
clared. McDonald  z:  Chemical  Nat  Bank 
174  U.  S.  610,  619,  43  L.  Ed.  1106:  White 
v.    Knnx.    Ill    U.    S.    784,    28    L.    Ed.    603. 

50.  Set-off  as  preference. — "W^here  a  set- 
off is  utherwise  valid,  it  is  not  perceived 
how  its  allowance  can  be  considered  a  pref- 
erence, and  it  is  clear  that  it  is  only  the 
balance,  if  any,  after  the  set-off  is  de- 
ducted which  can  justlv  be  held  to  form 
part  of  the  assets  of  the  insolvent.  The 
requirement  as  to  ratable  dividends,  is 
to  make  them  from  what  belongs  to  the 
bank,  and  that  which  at  the  time  of  the 
insolvency  belongs  of  right  to  the  debtor 
does  not  belong  to  the  bank."  Scott  v. 
Armstrong,  146  U.  S.  499,  510,  36  L  Ed 
1057. 

"The  succeeding  statutes  were  but  in 
recognition,  in  bankruptcy  and  otherwise, 
of  the  practice  in  chancery  in  the  settle- 
ment of  estates,  and  it  may  be  said  that 
in  the  distribution  of  the  assets  of  insol- 
vents under  voluntary  or  statutory  trusts 
for  creditors,  the  set-off  of  debts  due  has 
been  universally  conceded.  The  equity  of 
equality  among  creditors  is  either  found 
inapplicable  to  such  set-offs  or  yields  to 
their  superior  equity."  Scott  7:  Arm- 
strong,  146   U.    S.   499.  511,  36   L.    Ed.   1057. 

Effect  on  prior  contracts. — The  require- 
ment of  c(iuality  of  distribution  among 
creditors   by    the    national    banking  act   in- 
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an  equitable  set-ofif  cannot  be  maintained  in  a  court  of  law.^^ 
J.   Assessment   to   Restore   Impaired  Capital   of  National  Bank. — The 

authority  vested  in  the  comptroller  to  call  for  a  ratable  assessment  upon  its  stock- 
holders, is  not  open  to  objection  because  vesting  that  officer  with  judicial  power 
in  violation  of  the  constitution, ^^  and  the  assessment  is  an  entirely  different  thing 
from  the  enforcement  of  the  stockholder's  statutory  individual  liability  for 
debts,^3  but  the  payment  of  same  is  optional  with  the  stockholders,  who  must  act 
upon  the  question,  and  the  directors  cannot  bind  them  to  such  assessment.-'^-* 
VVhere  the  assessment  was  made  by  the  directors  without  action  by  the  share- 
holders, not  being  within  the  statute,  it  was  void.^-^ 


volves  no  invasion  of  prior  contract  rights 
of  any  such  creditors,  and  ought  not  to 
be  construed  as  having,  or  being  intended 
to  have,  such  a  result.  The  claims  of 
creditors  are  to  be  determined  as  of  the 
date  of  the  declaration  of  insolvency,  ir- 
respective of  the  question  whether  par- 
ticular creditors  have  security  or  not. 
When  secured  creditors  have  received  pay- 
ment in  full,  their  right  to  dividends,  and 
their  right  to  retain  their  securities  cease, 
but  collections  therefrom  are  not  other- 
•wise  material.  Insolvency  gives  unse- 
cured creditors  no  greater  rights  than 
they  had  before,  though  through  redemp- 
tion or  subrogation  or  the  realization  of 
a  surplus  they  may  be  benefited.  Merrill 
V.  National  Bank,  173  U.  S.  i?-!,  147,  43 
L.    Ed.    640. 

51.  Jurisdiction. — A  circuit  court  of  the 
United  States,  sitting  in  Ohio  as  a  court 
of  law,  has  not  jurisdiction  to  entertain 
a  defense  of  set-off  as  against  an  action 
brought  by  a  receiver  appointed  by  the 
comptroller  of  the  currency  to  wind  up 
the  affairs  of  a  national  bank  doing  busi- 
ness in  Ohio  because  of  its  insolvency, 
upon  a  note  held  by  said  bank,  which  note 
matured  and  became  payable  after  the  ap- 
pointment of  such  receiver.  Scott  v. 
Armstrong,  146  U.  S.  499,  502.  36  L.  Ed. 
1057. 

52.  Comptroller's  authority. — In  re 
Chetwood,  165  U.  S.  443,  458,  41  L.  Ed. 
782;  Bushnell  v.  Leland,  164  U.  S.  684,  41 
L.    Ed.    598. 

53.  Nature  of  assessment. — "When  the 
notice  is  received  from  the  comptroller  by 
the  bank  under  §  5205,  the  association  has 
no  authority  to  review  or  gainsay  the 
necessity  thereof.  That  question  is  con- 
cluded by  the  action  of  the  comptroller. 
The  money  to  be  raised  for  the  continu- 
ance of  the  business  may  or  may  not  be 
used  in  the  liquidation  of  debts.  The  as- 
sessment is  entirely  different  from  that 
provided  for  in  §  5151,  calling  upon  the 
individual  responsibility  of  shareholders 
for  the  payment  of  debts.  Under  the 
last-named  section  the  stockholder  is  re- 
quired to  pay  such  assessments  as  may 
be  made,  to  meet  the  outstanding  obli- 
gations of  tbp  bank,  within  the  limit  of  an 
amount  eqi  1  to  the  par  value  of  the 
stock  in  addition  to  the  amount  invested 
therein.     He   has  no   election  of  payment, 


but  is  required  to  meet  this  liability, 
created  by  law  for  the  benefit  of  creditors. 
Under  §  5205  the  amount  paid  is  subject 
to  the  control  of  the  board  of  directors 
in  the  continued  operations  of  the  bank. 
If  the  stockholders  are  to  have  a  voice 
in  making  or  declining  to  inake  the  as- 
sessment, they  may  well  hesitate  to  en- 
trust more  capital  to  the  control  of  a 
board  under  whose  i-nanagement  it  has 
already  been  impaired.  Certain  powers 
are  conferred  by  law  upon  the  directors." 
Commercial  Nat.  Bank  t'.  Weinhard,  192 
U.  S.  243,  247,  248,  48  L.  Ed.  425.  See 
ante,  "Increase  and  Reduction  of  Capital 
Stock  (National  Bank),"  V,  D;  "Nature 
and   Terms,"   V,    E,   2,   b,    (1). 

54.  Necessity  for  stockholders'  action 
thereon. — Section  5205  is  intended  to  and 
does  confer  upon  the  association  the  privi- 
lege of  declining  to  make  the  assessment 
to  make  good  the  deficiency  to  the  capital, 
and  to  elect  instead  to  wind  up  the  busi- 
ness of  the  bank  under  §  5220,  which  pro- 
vides for  voluntary  liquidation  by  a  vote 
of  two-thirds  of  the  shareholders.  Action 
upon  the  comptroller's  order  involves  ex- 
traordinary action  of  the  association,  and 
determines  its  future  operations  or  liqui- 
dation, and  is  not  found  within  the  powers 
conferred  upon  the  directors  for  the  man- 
agement of  the  business  of  the  bank.  As 
it  is  a  matter  foreign  to  the  powers  of 
such  boards  and  not  conferred  by  statute 
or  required  for  the  transaction  of  the  busi- 
ness of  the  bank,  it  was  intended  to  be 
vested  in  the  shareholders.  Commercial 
Nat.  Bank  t\  Weinhard,  192  U.  S.  243. 
250,   48    L.    Ed.    425. 

"In  §  5205  the  requirement  of  the  comp- 
troller is  that  the  association  make  the 
assessment.  It  is  the  'association'  which 
is  required  to  pay  up  the  stock  or  go  into 
liquidation.  The  payment  of  the  assess- 
ments must  come  from  the  shareholders, 
^^^^  *  *  !)=  ^YiQ  statute  contemplates 
action  upon  the  alternatives  presented  in 
the  statute  by  the  association  composed 
of  its  shareholders."  Commercial  Nat. 
Bank  v.  Weinhard,  192  U.  S.  243,  251,  48 
L.  Ed.  425. 

55.  Assessment  by  directors  void. — 
Commercial  Nat.  Bank  ?■.  Weinhard,  192 
U.   S.   243,  252,   253,  48   L.    Ed.   425. 

Where  the  assessment  for  the  purpose 
of  restoring  the  capital  of  a  national  bank 
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K.  Liability  of  the  Stockholders. — See  ante,  "Extraordinary  Statutory 
Liability,"  \^  E,  2,  b. 

IX.    Dissolution  and  Forfeiture. 

See,  generally,  the  title  Corporations. 

A.  Duration  of  Existence. — A  national  bank  continues  for  twenty  years,  un- 
less sooner  dissolved  or  its  franchise  is  forfeited. ^^ 

B.  Termination  of  Existence. — By  Voluntary  Liquidation. — A  national 
bank  which  goes  into  voluntary  liquidation  under  §  5220,  Rev.  Stat.,  is  not 
thereby  dissolved  in  the  technical  sense  that  it  cannot  sue  and  be  sued  for  the 
purpose  of  liquidation  and  winding  up  its  business.^" 

By  Involuntary  Liquidation. — The  fact  that  a  creditor  has  brought  a  cred- 
itor's suit  against  the  national  bank  under  §  2  of  the  act  of  June  30,  1876,  ch.  156, 
to  enforce  the  individual  liability  of  the  stockholders,  is  no  bar  to  such  creditor's 
right  to  sue  in  equity  independently  to  enforce  its  right  to  a  deposit  with  the 
bank  claimed  by  the  bank  under  a  lien  for  a  debt  due  by  the  nominal  depositor.^* 
Nor  does  the  action  of  the  comptroller  in  appointing  a  receiver  in  a  proceeding 
to  forfeit  a  national  bank  charter  for  violation  of  the  banking  laws,  work  a  com- 
plete dissolution  of  the  association.^* 


and  enabling  it  to  continue  business  un- 
der §  5205,  Rev.  Stat.,  was  made  by  the 
board  of  directors  without  any  action  of 
the  stockholders  of  the  association,  and 
the  defendants  in  error  having  failed  to 
pay  the  same  upon  notice,  their  stock 
was  sold  as  directed  in  the  statute,  an  as- 
sessment by  the  directors  without  action 
of  the  stockholders  was  without  authority 
of  law  and  amounted  to  a  conversion  of 
the  stock.  Commercial  Nat.  Bank  v. 
Weinhard,  192  U.  S.  243,  247,  48  L.  Ed. 
425. 

"The  shareholders  by  their  contracts  of 
subscription  have  agreed  to  pay  in  the 
amount  of  capital  stock  subscribed  and 
to  discharge  the  additional  liability  im- 
posed by  the  statute.  They  have  not  con- 
tracted to  meet  assessments  at  the  will  of 
the  directors  to  perpetuate  the  business 
of  a  possibly  losing  concern.  It  would 
be  going  far  beyond  the  usual  powers 
conferred  upon  directors  to  permit  them 
to  thus  control  the  corporation.  Corpo- 
rate powers  conferred  upon  a  board  of 
directors  usually  refer  to  the  ordinary 
business  transactions  of  the  corporation. 
Railway  Companv  v.  Allerton,  18  Wall. 
233,  21  L.  Ed.  902."  Commercial  Nat. 
Bank  r/.  Weinhard,  192  U.  S.  243,  249,  48 
L.  Ed.  425. 

56.  Continuance. — "By  §  5136  of  the  Re- 
vised Statutes  it  is  provided  that  every  na- 
tional bank,  duly  incorporated,  shall  have 
succession  for  the  period  of  twenty  years 
from  its  organization,  'unless  it  is  sooner 
dissolved  according  to  the  provisions  of 
its  articles  of  association,  or  by  the  act 
of  its  shareholders  owning  two-thirds  of 
Its  stock,  or  unless  its  franchise  becomes 
forfeited  by  some  violation  of  law.' " 
Chemical  Nat.  Bank  v.  Hartford  Deposit 
Co.,  161  U.  S.  1,  4,  40  L.  Ed.  595:  Central 
Nat.  Bank  v.  Connecticut  Mut  Life  Ins. 
Co.,   104  U.   S.   54,  73,  26  L.    Ed.  693.     See 


ante,   "Incorporation   of   National   Banks," 
II,  A,  4. 

Effect  of  nationalization  on  existence  of 
old  bank,  see  ante,  "Liability  on  Bank 
Notes,  and   Payment,"  III,   B,  6.  d. 

57.  Effect  of  voluntary  liquidation. — "It 
is  clearly,  we  think,  the  intention  of  the 
law  that  it  should  continue  to  exist,  as  a 
person  in  law,  capable  of  suing  and  being 
sued,  until  its  affairs  and  business  are 
completely  settled.  The  proceeding  pre- 
scribed by  the  law  seems  to  resemble,  not 
the  technical  dissolution  of  a  corporation, 
without  any  saving  as  to  the  common- 
law  consequences,  but  rather  that  of  the 
dissolution  of  a  copartnership,  which, 
nevertheless,  continues  to  subsist  for  the 
purpose  of  liquidation  and  winding  up  its 
business."  Central  Nat.  Bank  v.  Connecti- 
cut Mut.  Life  Ins.  Co.,  10.^  U.  S.  54,  74, 
26   L.    Ed.   693. 

There  is  nothing  in  the  act  of  1876 
(authorizing  the  appointment  of  receivers 
for  such  banks),  inconsistent  with  the 
continued  existence  of  the  bank  as  a  cor- 
poration for  the  purposes  of  liquidation. 
Indeed,  it  seems  to  confirm  tlie  idea  that 
for  the  purpose  of  being  sued,  in  order 
judicially  to  determine  tlie  question  of  dis- 
puted liability,  it  continues  to  exist,  and 
the  remedy  against  the  shareholders  is 
added  as  a  means  of  execution,  in  case  the 
corporate  assets  have  in  the  meantime 
been  otherwise  applied  or  shown  to  have 
been  insufficient.  It  is  a  cumulative  rem- 
edy and  against  other  persons,  and  can- 
not be  considered  as  an  objection  to  the 
rendition  of  the  present  decree.  Central 
Nat.  Bank  v.  Connecticut  Mut.  Life  Ins. 
Co.,    104   U.   S.   54.   76.   26   L.    Ed.   693. 

58.  Involuntary  liquidation. — Central 
Nat.  Bank  r.  Connecticut  Mut.  Life  Ins. 
Co.,    1(14    V.   S.    54,   26   L.    Va\.   693. 

59.  Forfeiture  proceedings. — First  Nat. 
Bank  v.  National  Pahquioque  3ank,  14 
Wall.   383,  399,  20   L.   Ed.   840. 
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Dissolution  Generally,  or  Expiration. — And  the  dissolution  of  a  banking 
corporation  not  only  does  not  suspend  the  property  rights  of  the  stockholders,  or 
hinder  the  preservation  thereof  by  a  court  of  chancery,  but  furnishes  additional 
ground  therefor.*"'  And  the  right  to  sue  and  be  sued  may  survive,  and  certainly 
a  voluntary  appearance,  unobjected  to,  will  confer  jurisdiction  as  to  both 
parties.'^  ^ 

Decree  of  Forfeiture. — A  suit  against  a  national  bank  to  enforce  the  col- 
lection of  a  demand  is  abated  by  a  decree  of  a  district  court  of  the  United  States 
dissolving  the  corporation  and  forfeiting  its  rights  and  franchises,  rendered  upon 
an  information  against  the  bank  filed  by  the  comptroller  of  the  currency.*^^ 


60.  Property  rights  and  equity  jurisdic- 
tion.— The  tendency  of  the  decisions  and 
judgments  of  the  court  of  chancery  in 
Great  Britain,  and  of  the  courts  of  this 
country,  is  to  concede  the  existence  of 
a  distinct  and  positive  right  of  property 
in  the  individuals  composing  the  corpo- 
ration, in  its  capital  and  business,  which 
is  subject  in  the  main  to  the  management 
and  control  of  the  corporation  itself;  but 
that  cases  may  arise  where  the  corpora- 
tors may  assert  not  only  their  wn  rights, 
but  the  rights  of  the  corporate  body.  And 
no  reason  can  be  given  why  the  dissolu- 
tion of  a  banking  corporation,  whether 
by  judicial  sentence  or  otherwise,  whose 
capital  was  contributed  by  shareholders, 
for  a  lawful  and  perhaps  laudable  enter- 
prise, with  the  consent  of  the  legislature, 
should  suspend  the  operation  of  these 
principles,  or  hinder  the  effective  inter- 
ference of  the  court  of  chancery  for  the 
preservation  of  individual  rights  of  prop- 
erty in  such  a  case.  The  withdrawal  of 
the  charter — that  is,  the  right  to  use  the 
corporate  name  for  the  purposes  of  suits 
before  the  ordinr.ry  tribunals — is  such  a 
substantial  impediment  to  the  prosecu- 
tion of  the  rights  of  the  parties  interested, 
whether  creditors  or  debtors,  as  would 
authorize  equitable  interposition  in  their 
behalf,  within  the  doctrine  of  chancery 
precedents.  Bacon  z'.  Robertson,  18  How. 
480,   486,   15   L.    Ed.    499. 

The  statutes  of  Illinois  of  March  1st, 
1847,  and  those  previous  thereto,  and  the 
deed  of  the  late  Bank  of  Illinois  made  un- 
der them  to  close  its  affairs,  left  the  real 
estate  of  the  bank  liable  to  execution  for 
its  debts.  McGoon  v.  Scales,  9  Wall.  23, 
19    L.    Ed.    54.5. 

Subjection  of  land  lying  in  another  state. 
— And  the  proceedings  of  a  creditor  of 
the  bank  to  subject  such  real  estate  lying 
in  Wisconsin  to  the  payment  of  its  debts, 
had  in  the  courts  of  Wisconsin,  inust  be 
governed  by  the  laws  of  that  state  made 
for  such  cases.  McGoon  v.  Scales,  9  Wall. 
23,  19  L.   Ed.  545. 

The  state  of  Wisconsin  had  a  right  to 
pass  laws  to  subject  such  lands  to  the 
payment  of  the  debts  of  the  bank,  though 
the  corporation  had  ceased  to  exist  as 
such  by  the  laws  of  Illinois,  the  only  limi- 
tations on  the  right  of  the  legislature  to 
prescribe    the   mode    of   doing    this,    being 


the  constitution  of  the  state  and  of  the 
Linited  States.  McGoon  v.  Scales,  9  Wall. 
23,    19    L.    Ed.    545. 

Reversion  of  realty  to  grantor. — Quaere 
whether,  by  the  common  law  (previous  to 
any  state  legislation  on  the  subject),  upon 
the  dissolution  of  a  banking  corporation, 
its  real  estate  reverted  to  the  grantor,  and 
its  personal  property  belonged  to  the  state; 
the  debts  due  to  it  were  extinguished,  and 
the  creditors  without  remedy  against  the 
assets  or  any  of  them  which  belonged  to 
the  bank  at  the  time  of  the  forfeiture. 
Robertson  v.  Coulter,  16  How.  106,  113. 
14    L.    Ed.    864. 

61.  Right  to  sue. — "It  is  by  no  means 
certain  that  the  bank  had  no  capacity  to 
sustain  a  suit,  notwithstanding  the  expira- 
tion of  its  charter  and  the  transfer  of  its 
property  to  trustees.  But,  however  this 
may  be,  where  those  very  trustees,  in 
whom  plaintiff  claims  that  the  title  was 
vested,  and  from  whom  he  derives  title 
by  deed,  appeared  to  this  suit  and  moved 
to  dissolve  the  attachment,  and  the  bank 
appeared  by  attorney  and  defended  the 
suit,  both  must  then  be  bound  by  these 
proceedings,  and  neither  can  deny  a  juris- 
diction to  which  they  voluntarily  submit- 
ted." McGoon  V.  Scales,  9  Wall.  23,  31, 
19  L.  Ed.  545. 

Where  the  charter  of  a  bank  provided 
that  the  bank  should  itself  continue  till 
January  1,  1859,  with  a  proviso  that  all 
banking  powers  should  cease  after  Janu- 
ary 1,  1857,  "except  those  incidental  and 
necessary  to  collect  and  close  up  busi- 
ness," a  motion,  in  1862,  to  dismiss  a  writ 
of  error  in  which  the  bank  was  defendant, 
was  refused.  The  rights  of  a  litigant  with 
it  in  the  supreme  court  are  included  in  such 
excepted  powers.  Pomeroy  z'.  Bank  of 
Indiana,    1    Wall.   23,    17   L.    Ed.   500. 

62.  Decree  of  forfeiture  abates  suit. — 
First  Nat.  Bank  v.  Colby,  21  Wall.  609, 
22   L.   Ed.   687. 

"This  is  the  rule  with  respect  to  all 
corporations  whose  chartered  existence 
has  come  to  an  end,  e'ther  by  lapse  of 
time  or  decree  of  forfeiture,  unless,  by 
statute,  pending  suits  be  allowed  to  pro- 
ceed to  judgment  notwithstanding  such 
dissolution.  The  prolongation  of  the  cor- 
porate life  for  this  specific  purpose  as 
much  requires  special  legislative  enact- 
ment as  does  the  original  creation  of  the 
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Trustees,  Their  Powers  and  Duties. — In  authorizing  the  appointment  of  a 
trustee  where  a  banking  corporation  was  dissolved,  the  state  had  undoubtedly  a 
right  to  restrict  his  power  within  such  limits  as  it  thought  proper.  And  the 
trustee  could  exercise  no  power  over  the  assets  or  credits  of  the  bank  beyond  that 
which  the  law  authorized.''-'^  Where  such  trustee  was  empowered  to  pay  claims 
only  after  allowance  by  commissioners  appointed  therefor,  he  could  not  be  com- 
pelled by  suit  in  a  federal  court  to  pay  claims  rejected  by  them.*'^  And  where 
a  bank  charter  is  forfeited  on  quo  warranto  and  the  corporation  is  dissolved,  and 
a  trustee,  appointed  by  judicial  order  made  under  statute  to  collect  the  debts  due 
to  it  and  apply  them  to  the  payment  of  debts  which  it  owes,  does  so  collect  them 
and  pay — any  surplus,  by  the  laws  of  Mississippi,  and  by  general  laws  of  equity, 
will  belong  to  the  stockholders.*'-^  A  delinquent  debtor  cannot  in  such  case  plead 
the  judgment  of  forfeiture  as  against  a  trustee  seeking  to  reduce  his  debt  to 
money  for  the  benefit  of  the  stockholders.*''- 

C.  Grounds  of  Forfeiture  and  Relief  Therefrom. — The  act  of  congress 
provides  for  forfeiture  whenever  the  directors  themselves  violate,  or  knowingly 
permit  any  officers,  servants,  or  agents  of  the  association  to  violate,  any  of  the 
provisions  of  the  act.^^ 


corporation.  No  such  enactment  is  found 
in  the  act  of  con.9:ress  authorizing  the  crea- 
tion of  national  banks  and  prescribing 
their  powers,  nor  is  there  anj'  provision 
elsewhere  that  we  are  aware  of  which 
would  prevent  the  dissolution  of  a  corpo- 
ration from  working  the  abatement  of  a 
suit  pending  against  it  at  the  time."  First 
Xat.  Bank  v.  Colbv,  21  Wall.  609,  615,  23 
L.  Kd  687.  See  the  title  ABATE- 
MENT, REVIVAL  AND  SURVIVAL, 
vol.   ],  p.  12. 

63.  Restriction  of  authority.— Robertson 
V.  Coulter,  16  How.  106,  113,  14  L.  Ed. 
864. 

And  if  the  statute  clothes  him  with  the 
power  to  collect  the  debts  and  deal  with 
the  assets  of  the  bank  to  a  certain  amount 
only,  and  for  certain  purposes,  such  a  limi- 
tation of  his  authority  does  not  interfere 
in  any  degree  with  the  obligation  of  con- 
tracts. Robertson  f.  Coulter,  16  How. 
106.   U?,,  14   L.    Ed.   864. 

64.  Allowance  of  claims  of  creditor. — 
Two  statutes  of  Mississippi,  one  passed 
in  1843,  and  the  other  in  1846,  provided 
that  where  the  charter  of  a  bank  should 
be  declared  forfeited,  a  trustee  should  be 
appointed  to  take  possession  of  its  effects, 
and  commissioners  appomted  to  audit  ac- 
counts against  it.  Where  these  steps  had 
been  taken,  and  the  commissioners  had 
refused  to  allow  a  certain  account,  the 
circuit  court  of  the  United  States  had  no 
right  to  entertain  a  bill  filed  by  the 
creditors  to  compel  the  trustee  to  pay  the 
rejected  account.  There  was  a  want  of 
jurisdiction.  Peale  v.  Phipps,  14  How. 
368.  14  L.  Ed.  459;  Applied.  Taylor  v. 
Carryl,  20  How.  .583,  596,  15  L.  Ed.  1028; 
Green  v.  Creighton,  23  How.  90,  107,  16 
L.  Ed.  419;  Barton  v.  Barbour,  104  U.  S. 
126,  131,  139,  ;26  L.   Ed.  672. 

A  claim  by  the  trustee,  in  reconvention, 
was  not  a  waiver  of  the  exception  to  the 
jurisdiction,   being   made    conditionally,   in 


case  the  exception  to  the  jurisdiction 
should  be  overruled.  Peale  v.  Phipps  14 
How.   368.    14    L.    Ed.   459. 

65.  Collection  of  debts  and  disposition 
of  surplus. — Lum  r-.  Robertson,  6  Wall. 
277,  18  L.  Ed.  743;  Bacon  v.  Robcrtson. 
18  How.  480.  15  L.   Ed.  499,  affirmed. 

"The  trustee  cannot  deny  the  title  of 
the  stockholders  to  a  distribution,  and 
that,  by  the  laws  of  Mississippi  and  the 
general  principles  of  equity  jurisprudence, 
the  surplus  of  the  assets  which  may  re- 
main after  the  payment  of  debts  and  ex- 
penses, belong  to  the  stockholders  of  the 
bank."  Lum  v.  Robertson,  6  Wall  277 
279.    18   L.    Ed.   743. 

The  modern  rules  of  the  English  courts 
have  been  adopted  in  the  United  States, 
extending  the  protection  of  chancery  over 
the  civil  rights  of  members  of  moneyed 
corporations,  and  recognizmg  the  exist- 
ence of  distinct  and  individual  rights  in 
their  capital  and  business.  Tlie  trustee  is 
estopped  from  denying  the  title  of  the 
stockholders  to  a  distribution,  and  the 
courts  of  the  United  States  have  jurisdic- 
tion over  the  case,  and  a  bill  can  be  main- 
tained, filed  by  a  number  of  stockholders 
owing  one-fifth  part  of  the  capital  stock, 
suing  for  themselves  and  such  of  the 
stockholders  as  were  not  citizens  of  Mis- 
sissippi, nor  defendants  in  the  bill.  Bacon 
V.   Rolicrtson,   IS  How.  480,   15  L.   Ed.  499. 

66.  Suit  by  trustee. — Lum  v.  Robertson, 
6  Wall.  277,   18   L.  Ed.  743. 

Nor  can  a  delinquent  be  permitted  to 
show  (npt  having  a  meritorious  defense 
to  the  suit)  that  the  former  trustee,  the 
nominal  plaintiff,  in  whose  name  the  suit 
is  brought,  is  no  lon.ger  the  real  party  in 
interest.  Lum  v.  Robertson,  6  Wall.  277, 
280,.    15    L.    Ed.   499. 

67.  Misconduct  of  directors. — First  Nat. 
Bank  v.  Colby,  21  Wall.  609,  614,  22  L  Ed. 
687. 

"Such     associations    are    authorized    to 
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Relief  against  Forfeiture. — While  a  state  legislature  may  relieve  a  bank  char- 
tered by  it  from  the  penalty  of  forfeiture  of  its  charter  for  breach  of  its  legal 
obligations,  it  cannot  do  more  or  relieve  against  the  other  legal  consequences 
thereof  as  to  private  contracts/'* 

BAPTISMAL  REGISTER.— See  the  title  Pedigree. 
BARGAIN. — See,  also.  Agreement,  vol.  1,  p.  208.     See  note  1. 
BARGAIN  AND   SALE.— See  note  2. 
BARGE.— See  note  3. 
BAR  IRON.— See  note  4. 


elect  or  appoint  directors,  and  the  di- 
rectors are  empowered  to  exercise 
all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  busi- 
ness of  banking.  They  may  make  by-laws, 
discount  and  negotiate  promissory  notes, 
drafts,  bills  of  exchange,  or  other  evi- 
dences of  debt;  receive  deposits,  buy  and 
sell  exchange,  coin,  and  bullion;  loan 
money  on  personal  security  and  obtain, 
issue,  and  circulate  notes,  according  to 
the  provisions  of  the  act  to  provide  a  na- 
tional currency.  Throughout  they  are  en- 
joined to  conform  to  the  regulations  of 
that  act,  and  the  provision  is  that  if  they 
knowingly  violate  any  of  its  provisions 
or  knowingly  permit  them  to  be  violated, 
all  the  rights,  privileges,  and  franchises  of 
the  association  derived  from  the  act  shall 
be  thereby  forfeited;  but  the  further  pro- 
vision is  that  such  violation,  before  the  as- 
sociation shall  be  declared  dissolved,  shajl 
be  determined  and  adjudged  by  a  proper 
circuit,  district,  or  territorial  court  of  the 
United  States,  which  shows  conclusively 
that  the  act  of  the  comptroller  in  appoint- 
ing a  receiver  does  not  work  a  complete 
dissolution  of  the  association,  as  is  sup- 
posed by  the  defendants."  First  Nat. 
Bank  v.  National  Pahquioque  Bank,  14 
Wall.  383,  399,  20  L.  Ed.  840.  And  see, 
generally,  ante,  "Control  and  Regulation." 
II,  B;  "The  Exercise  of  Banking  Func- 
tions," ITT:  "Officers  and   Agents,"   TV. 

68.  Relief  against  forfeiture. — When  the 
suspension  of  specie  payments  in  1860, 
bj'  the  banks  of  South  Carolina,  was  legal- 
ized by  her  legislature,  the  legislature  did 
no  more,  and  could  do  no  more  than  to 
relieve  them  from  the  penalty  of  the  for- 
feitures of  their  charters.  It  could  not 
relieve  them  from  the  obligation  to  pay 
their  debts  in  specie,  nor  extend  the  time 
for  such  payment.  It  could  not  do  this, 
because  any  such  law  would  impair  the 
obligation  of  the  creditor's  contract.  God- 
frey V.  Terry,  97  U.  S.  171,  179,  24  L.  Ed. 
944.  See.  generally,  the  title  PENAL- 
TIES AND  FORFEITURES. 

1.  Bargain. — In  Salmon  Falls  Mfg.  Co.  v. 
Goddard.  14  How.  447,  453,  14  L.  JEd.  493, 
it  is  said:  "The  statute  of  Massachu- 
setts on  this  subiect  is  substantially  the 
same  as  that  of  29  Car.  II,  ch.  3,  §  17, 
and  declares  that  no  contract  for  the  sale 


of  goods,  etc.,  shall  be  valid,  etc.,  'unless 
some  note  or  memorandum  in  writing  of 
the  bargain  be  made,  and  signed  by  the 
party  to  be  charged  thereby,  or  by  some 
person  thereunto  by  him  lawfully  author- 
ized.' The  word  bargain,  in  the  statute, 
means  the  terms  upon  which  the  respec- 
tive parties  contract:  and  in  the  sale  of 
goods,  the  terms  of  the  bargain  must  be 
specified  in  the  note  or  memorandum,  and 
stated  with  reasonable  certainty,  so  that 
they  can  be  understood  from  the  writing 
itself,  without  having  recourse  to  parol 
proof."  See.  also,  the  title  FRAUDS, 
STATUTE  OF. 

A  power  of  attorney  "to  sell,  dispose 
of,  contract,  and  bargain  for  land,  etc.. 
and  to  execute  deeds,  contracts  and  bar- 
gains for  the  sale  of  the  same,"  did  not 
authorize'  a  relinquishment  to  the  state 
of  Kentucky  of  the  land  of  the  constit- 
uent, under  the  act  of  the  legislature  of 
that  state  of  1794;  which  allowed  per- 
sons who  held  lands  subject  to  taxes,  to 
relinquish  and  disclaim  their  title  thereto, 
by  making  an  entry  of  the  tract,  or  the 
part  thereof  disclaimed,  with  the  surveyor 
of  the  county.  Clarke  v.  Courtney,  5 
Pet.    319,   8   L.    Ed.    140. 

2.  Bargain  and  salp. — In  Iowa  v.  McFar- 
land,  110  U.  S.  471,  488,  28  L.  Ed.  198. 
Miller.  J.,  dissenting,  said:  "The  use  of 
the  old  phrase  bargain  and  sale,  in  regard 
to  land,  never  required  that  the  consider- 
ation should  be  exclusively  a  money  pay- 
ment. 2  Bouv.  Law  Diet.,  p.  494.  cl.  6, 
'Sale.'"     See,  generally,  the  title  DEEDS. 

3.  Barges  are  vessels  in  a  certain  sense. 
See  Cope  v.  Vallette  Dry  Dock  Co.,  119 
U.    S.   62.5,   629,   30   L.   Ed.    501. 

In  Eastern  Transportation  Line  v. 
Cooper,  99  U.  S.  78,  79.  25  L.  Ed.  382. 
it  is  said:  "A  canal  boat  laden  with  coal 
for  transportation,  ha^'ing  on  board  the 
wife  and  children  of  the  captain,  is  not 
'a  barge  carrj'ing  passengers,'  within  the 
meaning  of  §  4492.  Rev.  Stat.,  which  re- 
quires such  a  barge,  while  in  tow  of  a 
steamer,  to  be  provided  with  'fire  buck- 
ets,   axes,    life    preservers,    and    yawls.' " 

4.  Bar  iron. — See  Worthington  v.  Ab- 
bott. 124  U.  S.  434,  31  L.  Ed.  494.  And 
see.  generally,  the  title  REVENUE 
LAWS. 


BARRATRY. 

BV  J.   N.   CI^AYliKOOK. 

I.   What  Constitutes,  201. 

A.  Definitions,    201. 

B.  Necessity  of  Fraud  or  Violation  of  Law,  201. 

C.  Proximate   Cause,   202. 

D.  Particular   Acts   as    Amounting   to   Barratry,   202. 

1.  Negligence,  202. 

2.  Leaving  Port  without   Paying  Duties,  202. 

3.  Loss  by  Fire,  202. 

4.  Failure  to  Obey  Illegal   Orders  of  Government,  202. 

5.  Selling  Cargo  upon  Stranding  of  V'essel,  203. 

n.   Who  May  Commit  Barratry,   203. 

in.   Against  Whom  Barratry  May  Be  Committed,  203. 

CROSS  REFERENCES. 

See  the  titles  Conspiracy;  Marine  Insurance;  Master  of  Vessels;  Siiii-s 
AND  Shipping. 


I.   What   Constitutes. 

A.  Definitions. — Barratry  is  an  act  committed  by  the  master  of  mariners  of 
a  ship,  for  some  unlawful  or  fraudulent  purpose,  contrary  to  their  duty  to  their 
owners,  whereby  the  latter  sustain  an  injury. ^ 

B.  Necessity  of  Fraud  or  Violation  of  Law. — In  order  for  an  act  done 


1.  Barratry  defined. — Marcardier  v. 
Chesapeake  Ins.  Co.,  8  Cranch  39,  3  L. 
Ed.   481. 

Barratry  is  an  act  committed  by  the 
master  of  a  vessel,  of  a  criminal  nature, 
without  the  license  or  consent  of  the  owner. 
There  must  be  fraud  in  the  transaction; 
a  selfish  and  sinster  design  for  the  mas- 
ter's own  interest.  For  if  the  act  is  done 
solely  to  benefit  the  owner,  it  does  not 
constitute  barratry.  Crousillat  v.  Ball,  4 
Dall.   294,  297,   1    L.    Ed.   840. 

The  terms  villainy,  knavery,  cheat,  mal- 
versation, trick,  deceit,  or  fraud,  of  the 
master,  are  used  as  synonymous  with  bar- 
ratry. Hood  V.  Nesbit,  2  Dall.  137,  138,  1 
L.^Ed.   321. 

"Many  attempts  have  been  made  to 
define  the  term  barratry,  in  its  marine 
sense;  but  when  compared  with  the  ideas 
attached  to  the  word,  as  derived  from 
the  most  respectable  sources,  such  defi- 
nitions w-ill  too  generally  be  found  de- 
ficient in  precision  or  comprehensiveness; 
they  need  commentaries  to  apply  or  ex- 
plain them.  And  it  is  remarkable,  that 
the  point  in  which  all  the  definitions  in 
the  English  or  American  authorities  agree; 
to  wit,  that  fraud  must  be  a  constituent 
of  the  act  of  barratrv,  is  that  in  wfiicli. 
practically,  all  the  difficulties  arise.  The 
question  seems  to  be  between  'dolus'  and 


'culpa,'  which  of  those  two  words  best 
conveys  the  sense  of  the  law.  It  cannot 
be  denied,  that  the  etymology  of  the  word 
favors  the  adoption  of  the  former."  Pa- 
tapsco  Ins.  Co.  v.  Coulter,  3  Pet.  222,  23i). 
7   L.   Ed.   659. 

"The  term  barratry  is  known  to  the 
common  law;  and  Cowel's  Interpreter  re- 
fers its  origin  to  a  Latin  word,  which 
would  attach  to  it  the  idea  of  meanness, 
selfishness  and  knavery.  bome  of  our 
English  books,  following  a  French  writer 
(Pasquier  sur  Emerigon),  derive  it  from 
'barat,'  an  old  French  or  Italian  word, 
which  they  explain  by  'tromperie,  fourbe, 
mensonge.'  I  should  myself  derive  the 
word  from  the  Spanish  barateria,  baratero, 
which  are  rendered  fraus  and  fraudulen- 
tus.  But  it  is  worthy  of  particular  notice, 
that  writers  on  maritime  law,  of  the  first 
respectability  (I  think  I'.merigon  gives  six 
in  number),  in  explaining  the  marine  sense 
of  the  word  barratry,  use  the  French  w^or.l 
'prevariquez,'  which  can  only  be  trans- 
lated into  'acting  without  due  fidelity  to 
their  owners.'  The  best  French  dictionary 
we  have  renders  it  by  'agir  contre  les  de- 
voirs de  son  charge,'  acting  contrary  to 
the  duties  of  his  understanding,  and  'trahir 
la  cause  ou  1'  interet  dcs  personnes  qu' 
on  est  oblige  de  defendre,'  to  betray  the 
cause  or   interest  of  those   whom   we   arc 
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by  the  master  or  crew  of  a  vessel  to  constitute  barratry,  there  must  be  intentional 
fraud  or  breach  of  trust  or  a  willful  violation  of  law.- 

C.  Proximate  Cause. — The  fraud  or  illegal  acts  of  the  master  and  crew 
must  be  the  proximate  and  not  the  remote  cause  of  the  loss  in  order  for  it  to 
constitute  a  loss  by  barratry.^  But  on  the  other  hand,  if  the  barratrous  acis  of 
the  master  and  crew  are  the  proximate  cause  of  the  loss,  it  will  be  deemed  a 
loss  by  barratry,  although  other  cause  remotely  contributed  thereto.^ 

D.  Particular  Acts  as  Amounting  to  Barratry — 1.  Xegligence. — Gross 
negligence  of  the  master  of  a  vessel  is  itself  evidence  of  barratry.^ 

2.  Leaving  Port  without  Paying  Duties. — Sailing  out  of  port,  without  pay- 
ment of  duties  is  a  fraudulent  and  criminal  act  by  the  master  exposmg  the  ship  to 
forfeiture,  for  the  dishonest  purpose  of  putting  money  in  his  own  pocket,  and 
amounts  to  barratry.^ 

3.  Loss  BY  Fire. — A  loss  by  fire,  when  the  fire  was  directly  and  immediately 
caused  by  the  barratry  of  the  master  and  crew,  as  the  efificient  agents,  when  the 
fire  was  communicated,  and  occasioned  by  the  direct  act  and  agency  of  the  master 
and  crew,  intentionally  done  from  a  barratrous  purpose,  is  not  a  loss  within  the 
policy,  if  barratry  is  not  insured  against." 

4.  Failure  to  Obey  Illegal  Orders  of  Government. — The  failure  of  the 
master  of  a  vessel  acting  in  good  faith,  to  obey  an  illegal  order  of  a  foreign  gov- 


bound   to   protect."      Patapsco   Ins.   Co.   v. 
Couher.  3  Pet.  222.  230,  7  L.  Ed.  6.59. 

2.  Necessity  of  fraud  or  violation  of 
law. — Compania  De  Xavigacion  La  Flecha 
r.  Brauer,  167  U.  S.  104,  42  L.  Ed.  398,  406; 
Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  222,  7 
L.  Ed.  659:  Crousillat  v.  Ball,  4  Dall.  294, 
296,  1  L.  Ed.  840:  Hood  v.  Nesbit.  2  Dall. 
137,  1  L.  Ed.  321;  Williams  v.  Suffolk  Ins. 
Co..   13    Pet.   415,   420,   10   L.    Ed.   226. 

There  must  be  fraud  in  the  transaction; 
a  selfish  and  sinister  design,  for  the 
master's  own  interest;  for  if  the  act  is 
done  solely  to  benefit  the  owner,  it  does 
not  constitute  barratry'.  Crousillat  :•.  Ball, 
4    Dall.    294,    296.    1    L.    Ed.    840. 

Deviation,  without  fraud,  is  not  bar- 
ratry. Hood  z:  Xesbit,  2  Dall.  137,  1  L. 
Ed.   321. 

If  the  facts  are  not  strong  enough  to 
import  some  fraud  or  criminal  conduct  in 
the  master,  whatever  name  we  may  find 
to  his  conduct,  we  cannot  call  it  barratry. 
Hood  v.  Xesbit,  2  Dall.  137,  138,  1  L.  Ed. 
321. 

Fault  or  negligence  of  the  assured,  or 
his  servants,  unaffected  by  fraud  or  de- 
sign, do  not  constitute  barratry.  Waters 
v.  Merchants'  Louisville  Ins.  Co.,  11  Pet. 
213.  9  L.  Ed.  691. 

3.  Necessity  for  barratrous  acts  to  be 
proximate  cause  of  loss. — ^^'aters  v.  Mer- 
chants' Louisville  Ins.  Co.,  11  Pet.  213,  9 
L.  Ed.  69] :  Swan  v.  Union  Ins.  Co.,  3 
Wheat.    167,   168,  4  L.    Ed.  361. 

But  it  is  immaterial  whether  a  loss 
produced  by  barratry  occurred  during  the 
continuance  of  the  barratry  or  afterwards. 
Swan  V.  Union  Ins.  Co.,  3  Wheat.  167, 
lf8.  4  L.  Ed.  3ol. 

The  rule,  that  a  loss,  the  proximate 
cause  of  which  is  a  peril  insured  against, 
is   a  loss  within  the   policy,  although   the 


remote  cause  may  be  negligence  of  the 
matter  or  mariners,  has  been  affirmed  in 
several  successive  cases  in  the  English 
courts.  Patapsco  Ins.  Co.  v.  Coulter,  3 
Pet.   222,   7   L.    Ed.   659. 

4.  Effect  where  other  acts  than  those  of 
master  and  crew  remotely  contribute  to 
loss. — Waters  v.  Merchants'  Louisville 
Ins.  Co.,  11  Pet.  213,  9  L.  Ed.  691. 

If  the  master  or  crew  should  barra- 
troush'  bore  holes  in  the  botton  of  a  ves- 
sel, and  she  should  thereby  be  filled  within 
water  and  sink,  the  loss  would  probably 
be  deemed  a  loss  by  barratry,  and  not  by 
a  peril  of  the  seas,  or  of  rivers,  though 
the  water  should  co-operate  in  producing 
the  sinking.  Waters  v.  Merchants'  Louis- 
ville  Ins.  Co.,  11  Pet.  213,  9  L.  Ed.  691. 

5.  Negligence. — Patapsco  Ins.  Co.  v. 
Coulter,  3   Pet.  222,  7  L.  Ed.  659. 

Where  fire  and  barratry  are  insured 
against,  and  a  loss  occurs  by  fire  which  is 
due  to  the  negligence  of  the-  master,  the 
negligence  is  no  defense,  as  negligence, 
when  gross,  is  evidence  of  barratry.  Pa- 
tapsco Ins.  Co.  z:  Coulter,  3  Pet.  222,  7 
L.    Ed.   6.-i9. 

6.  Sailing  out  of  port  without  paying 
duties.— Hood  v.  Xesbit,  2  Dall.  137,  138, 
1   L.    Ed.   321. 

7.  Loss  by  fire  due  to  barratry. — Waters 
v.  IMerchants'  Louisville  Ins.  Co.,  11  Pet. 
213,    9    L.    Ed.    691. 

The  British  courts  have  adopted  the 
safe  and  legal  rule  in  deciding  that  where 
the  policy  covers  the  risk  of  barratry,  and 
fire  is  the  proximate  cause  of  the  loss, 
they  will  not  sustain  the  defense,  that  neg- 
ligence was  the  remote  cause,  and  hold 
the  insurers  liable  for  the  loss.  Patapsco 
Ins.  Co.  V.  Coulter,  3  Pet.  222,  7  L.  Ed. 
659. 
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ernment,  which  resuhs   in   forfeiture  of  the   vessel   to  such  government,    is  not 
barratry.^ 

5.  Selling  Cargo  upon  Stranding  of  Vessel. — The  act  of  the  master  of  a 
vessel  in  selling  the  cargo,  upon  the  vessel's  becoming  stranded,  instead  of  gather- 
ing it  up  and  forwarding  to  its  destination,  may  amount  to  barratry.^ 

II,   Who  May  Commit  Barratry. 

The  act  of  a  general  agent  cannot,  any  more  than  the  acts  of  the  principal 
himself,  be  denominated  barratry.^o  Nor  can  barratry  be  committed  by  the  mas- 
ter of  a  vessel  who  is  the  owner  for  the  voyage,  because  he  cannot  commit  a 
fraud  against  himself. ^^ 

III.   Against   Whom  Barratry  May  Be   Committed. 

Barratry  may  be  committed  against  a  person  who  is  owner  for  the  voyage,  al- 
though he  may  not  be  the  general  owner  of  the  ship. ^2 

BARROOM.— See  the  title  Intoxic^t-n  ;  Liquors. 


8.  Failure  to  obey  illegal  orders  of  gov- 
ernment.— Williams  v.  Suffolk  Ins.  Co.,  13 
Pet.   415,   10  L.   Ed.  226. 

Where  a  vessel,  insured  on  a  sealing 
voyage,  was  ordered  by  the  government 
of  Buenos  Ayres  not  to  catch  seal  ofT  the 
Falkland  islands,  and  having  continued  to 
take  seal  tliere,  tlie  vessel  was  seized 
and  condemned,  under  the  authority  of 
the  government  of  Buenos  Ayres;  the 
government  of  the  United  States  not  hav- 
ing acknowledged,  but  having  denied,  the 
right  of  Buenos  Ayres  to  the  Falkland  is- 
lands; the  insurers  are  liable  to  pay  for 
the  loss  of  the  vessel  and  cargo;  the 
master,  in  refusing  to  obey  the  orders  to 
leave  the  island,  having  acted  under  a 
belief  that  he  was  bound  so  to  do,  as 
a  matter  of  duty  to  the  owners,  and  all 
interested  in  the  voyage,  and  in  vindi- 
cation of  the  right  claimed  bv  the  Ameri- 
can government.  The  master  was  not 
bound  to  abandon  the  voyage,  under  a 
threat  or  warning  of  such  illegal  capture. 
Williams  v.  Suffolk  Ins.  Co.,  l.S  Pet.  415, 
10  L.  Ed.  226. 

9.  Selling  cargo  upon  stranding  of  ves- 
sel.— New  Orleans  Ins.  Co.  v.  Albro  Co., 
112  U.  S.  506,  28  L.   Ed.  809. 

Where  a  policy  insures  against  perils 
of  the  sea  and  barratry,  and,  in  an  action 
thereon,   the   defendant,   in   attempting   to 


prove  that  the  master  of  the  vessel  was 
no  justified  in  selling  the  cargo  upon  the 
stranding  of  the  ship,  gives  evidence  tend- 
ing to  prove  that  the  acts  of  the  master 
amounted  to  barratry,  it  is  proper  for  the 
court  to  charge  that  if  the  acts  of  the  mas- 
ter amounted  to  barratry  the  defendant  is 
liable.  Xew  Orleans  Ins.  Co.  v.  Albro  Co 
112  U.  S.  ,'506,  28  L.  Ed.  809  See  gen- 
erally, the  title   MARINE  INSURANCE. 

10.  Who  may  commit  barratry. — Crou- 
sillat  V.  Ball,  4  Dall.  294,  296,  1  L.  Ed.  840. 

11.  Marcardier  v.  Chesapeake  Ins.  Co., 
8   Cranch  39,   49,  3   L.  Ed.  481. 

Where  the  general  owner  of  a  ship  re- 
tains the  possession,  command  and  navi- 
gation of  the  same,  and  contracts  to  carry 
a  cargo  of  freight,  for  the  voyage,  the 
charter  party  is  to  be  considered  as  a 
mere  affreightment,  sounding  in  covenant, 
and  the  freighter  is  not  clothed  with  the 
character  or  legal  responsibility  of  owner- 
ship. In  such  case,  the  general  owner  is 
also  owner  for  the  voyage;  consequently, 
if  he  be  the  master  of  the  vessel,  he  is 
incapable  of  committing  barratry.  Mar- 
cardier  v.  Chesapeake  Ins.  Co.,  8  Cranch 
39,  3  L.   Ed.  481. 

12.  Against  whom  barratry  may  be 
committed. — Marcardier  v.  Chesapeake 
Ins.  Co.,  8  Cranch  39,  49,  3  L.  Ed.  431. 
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As  to  inlTcrilance  from  or  through  bastards,  see  the  title  DkscExt  and  Distribu- 
tion. As  to  evidence  and  proof  of  marriage  of  child's  parents,  see  the  title  Mar- 
riage. As  to  power  of  natural  guardian  to  release  claim  of  illegitimate  child 
to  inheritance,  see  the  title  Guardian  and  Ward.  As  to  validity  of  deed 
made  by  father  for  benefit  of  illegitimate  child,  see  the  title  Dkf.ds.  As  to  right 
of  bastard  to  recover  from  his  father  for  work  and  labor,  see  the  title  Assumpsit, 
vol.  2,  p.  636.  As  to  custody  and  right  of  support,  see  the  title  Parent  and 
Child.  As  to  instructions,  see  the  title  Instructions.  As  to  questions  for  the 
jury,  see  the  title  Jury. 

I.   Who  Are  Bastards. 

A.  In  General. — A  bastard  is  one  having  been  born  of  an  illicit  connection.^ 

B.  Adulterine  Bastards. — An  adulterous  bastard  is  one  produced  by  an 
unlawful  connection  between  two  persons,  who  at  the  time  when  the  child  was 
conceived  were  either  of  them  or  both  connected  by  marriage  with  some  other 
person.- 

C.  Children  of  Void  Marriag-e — 1.  Good  Faith  of  Parents. — P.y  the  law 
of  Louisiana,  children  of  a  putative  marriage,  though  it  be  adulterine  in  fact, 
if  it  was  contracted  in  good  faith  by  the  parties,  or  by  either  of  them,  are  legit- 
imate.^ 

2.  Knowledge  of  Impediment. — But  if  after  both  parties  know  with  certainty 
the  existence  of  the  impediment  to  the  marriage,  they  beget  children,  these  chil- 
dren will  not  be  legitimate.'* 

3.  Children  of  Polygamous  Marriage. — The  statute  in  Utah  permitting  il- 
legitimate children  to  inherit,  does  not  legitimate  them  for  other  purposes.^ 

II.   Evidence. 

A.  Presumption — 1.  Of  Legitimacy — a.  /;;  General. — A  child  born  in  wed- 
lock is  presumed  to  be  legitimate.^ 

b.  Evidence  to   Overthroiv. — If  the   fact  of  marriage  be  proved,   nothing  can 


1.  Bastards  defined. — Gaines  v.  Hennen, 
24   How.  553,  591,   16   L.   Ed.   770. 

Mr.  Chief  Justice  Taney  said:  "All  il- 
legitimate children  are  the  fruits  of  crime; 
differing  indeed,  greatly,  in  its  degree  of 
enormity."  Brewer  v.  Blougher,  14  Pet. 
178.  198,  10  L.  Ed.  408. 

According  to  the  principles  of  the  com- 
mon law,  an  illegitimate  child  is  filius 
nullius,  and  ca  have  no  father  known  to 
the  law.  Brewer  v.  Blougher,  14  Pet.  178, 
198,   10   h.   Ed.    408. 

2.  Definition  of  adulterine  bastards. — 
Gaines  :■.  llenncn,  24  How.  5.").!,  5!):?,  16 
L.  Ed.  770. 

3.  Adulterine  bastards  in  Louisiana. — • 
Gaines  v.  Hennen,  24  How.  553,  002,  16 
L.  Ed.  770;  Gaines  v.  New  Orleans,  6 
Wall.   642,  697,  18   L.   Ed.   950. 

By  the  law  of  Louisiana,  if  a  man  bona 
fide  believe  a  woman  free  to  marry  him  on 
account  of  the  invalidity  of  a  former  mar- 
riage: and  with  such  a  belief  of  this,  does 
marry  her,  such  marriage  has  its  civil  ef- 
fects: and  the  child  born  of  it  is  legiti- 
mate, and  can  inherit  its  father's  estate. 
Gaines  v.  New  Orleans,  6  Wall.  642,  18 
L.  Ed.  9.50;  Gaines  v.  Hennen,  24  How. 
55.1,  594,    16   L.    Ed.    770. 

4.  Gaines  v.  Hennen,  24  How.  553,  595, 
16  L.  Ed.  770. 


5.  The  Utah  statute  permitting  illeglti- 
mate  children  to  inherit  from  their  father, 
docs  not  declare  the  children  of  polyg- 
amous marriages  to  be  legitimate;  in  fact, 
it  treats  them  as  illegitimate,  or  rather,  it 
does  not.  except  by  indirection  or  infer- 
ence, mention  them  at  all;  but  it  puts  all 
ill'^gitimatc  children,  whether  the  fruits  of 
polygamous  or  of  ordinary  adulterous  or 
illicit  intercourse,  upon  an  equalitv.  Cope 
V.  Cone,   137  U.   vS.  682.  686,  34  L.Ed.  832. 

6.  Proof  of  legitimacy  by  presumptions. 
— Patterson  v.  Gaines,  6  How.  550,  12  L. 
Ed.    553. 

When,  in  the  progress  of  a  suit  in 
equity,  a  question  of  pedigree  arises,  and 
there  is  proof  enough,  in  the  opinion  of 
the  court,  to  establish  the  marriage  of  the 
ancestor,  the  presumption  of  law  is  that  a 
child  born  after  the  marriage  is  legiti- 
mate, and  it  will  be  incumbent  on  him 
who  denies  it  to  disprove  it,  although  in 
so  doing  he  may  have  to  prove  a  negative. 
Patterson  v.  Gaines,  6  How.  550,  12  L.  Ed. 
553. 

Where  a  marriage  took  place  in  Penn- 
sylvania, it  nnist  be  proved  l)y  tlie  laws  of 
Pc'iniS3lvania.  In  that  state  it  is  a  civil 
contract,  to  be  completed  by  any  words 
in  the  present  tense,  without  regard  to 
form,    and    every    intendment    is    made    in 
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impugn  the  legitimacy  of  the  issue,  short  of  the  proof  of  facts  showing  it  to  be 
impossible  that  the  husband  could  be  the  father." 

2.  Of  Access — a.  In  General. — Access  between  man  and  wife  is  always  pre- 
sumed unless  the  contrary  is  plainly  proved.^ 

b.  Evidence  to  Overt hrozv. — And  nothing  is  allowed  to  impugn  the  legitimacy 
of  a  child  short  of  proof  by  facts  showing  it  to  be  impossible  that  the  husband 
could  have  been  the  father  of  it.^ 

3.  Of  Good  Faith  of  MarriagF. — In  accordance  with  the  rule  in  Louisiana 
that  if  a  man  bona  fide  believes  a  woman  free  to  marry  him  on  account  of  the 
invalidity  of  a  former  marriage,  the  issue  of  such  marriage  are  legitimate,  the 
fact  of  marriage  being  proved,  the  presumptions  of  law  are  all  in  favor  of  good 
faith-if^ 

B.  Burden  of  Proof. — Those  who  advance  the  fact  of  illegitimacy  have  the 
burden  of  proving  it.^^ 

C.  Hearsay  Evidence — 1.  In  General. — Legitimacy  being  a  question  of 
pedigree,i2  ^lay  be  proven  by  hearsay  evidence. ^^ 

2.  Declarations — a.  Of  Parents — (1)  As  to  Legitimacy  of  Child — (a)  In 
General. — Declarations  by  the  putative  father  or  mother  as  to  the  legitimacy 
of  the  child  are  admissible.^'*  Such  declarations,  where  there  are  probable 
grounds  of  a  marriage,  are  the  best  proof  in  a  question  of  pedigree. ^^ 


favor  of  legitimacy.     Patterson  v.  Gaines, 
6  How.  550,  12  L.  Ed.  553. 

7.  Patterson  v.  Gaines.  6  How.  550,  12 
L.  Ed.  553;  Gaines  v.  Hennen,  24  How. 
553,  609,   1()   L.   Ed.   770. 

8.  Access  is  presumed. — Patterson  v. 
Gaines,  6  How.  550,  12  L.  Ed.  553. 

9.  Gaines  v.  Hennen,  24  How.  553,  609, 
16  L.  Ed.  770;  Patterson  v.  Gained,  6  How. 
550,  588,  12  L.  Ed.  553. 

"In  an  inciuiry  to  deprive  a  child  born 
in  wedlock  of  its  legitimacy,  on  account 
of  .the  nonaccess  of  the  husband,  the  law 
requires  certainty  as  to  the  time  of  ab- 
sence, and  without  it,  a  child's  filiation 
and  its  inheritance  cannot  be  taken  from 
it,  by  any  comparison  of  witnesses  or  in- 
ferences from  evidence.  In  such  a  case 
there  must  be  dates,  not  as  to  a  day  or  a 
month,  but  that  time  enough  has  passed 
from  the  absence  of  the  husband  and  birth 
of  a  child,  to  make  it  certain  that  he  could 
not  have  been  the  father  of  it."  Gaines  v. 
Relf,  12  How.   472,  5-18,   13  L.  Ed.   1071. 

10.  Good  faith  presumed. — Gaines  v. 
New  Orleans,  6  Wall.  642,  18  L.  Ed.  950; 
Gaines  v.  Hennen,  24  How.  553,  591,  16  L. 
Ed.   770. 

11.  Burden  of  proving  illegitimacy. — 
Patterson  v.  Gaines,  6  How.  5.j0,  12  L. 
Ed.   553. 

The  charge  of  adulterous  bastardy,  as 
made  by  the  defendants,  is  not  in  response 
to  the  complainant's  bill,  but  is  an  affirma- 
tive allegation  of  a  fact  by  them,  and  the 
burthen  of  proof  is  upon  them  to  estab- 
lish it  in  contradiction  to  the  declaration 
of  her  father,  in  his  written  will,  that  she 
was  his  legitimate  child.  Gaines  v.  Hen- 
nen, 24   How.   553,  554,  16  L.   Ed.  770. 

12.  See   the  title  PEDIGREE. 

13.  Proof  of  legitimacy  by  hearsay. — 
Independently  of  statute  requiring  it  to  be 
kept,  a  baptismal  register   of  a  church,  in 


which  entries  of  baptism  are  made  in  the 
ordinary  course  of  the  clergyman's  busi- 
ness, is  admissible  to  prove  the  fact  and 
date  of  baptism,  but  not  to  prove  other 
facts,  as  ex.  gr.,  that  the  child  was  bap- 
tized as  the  lawful  child  of  the  parents, 
and  hence  to  infer  a  marriage  between 
them.  Blackburn  v.  Crawfords,  3  Wall. 
175,  18   L.  Ed.  186. 

Where  there  has  been  no  official  regis- 
try of  inarriages  kept  in  the  church  where 
a  clergyman  ministered,  a  private  memo- 
randum, in  which  the  minister,  in  the  or- 
dinary course  of  his  business,  has  entered 
or  intended  to  enter,  as  it  occurred,  each 
marriage  celebrated  by  him,  is  admissible 
on  a  question  whether  such  minister  ever 
did  or  did  not  celebrate  a  particular  mar- 
riage in  question.  Blackburn  v.  Craw- 
fords, 3   Wall.   175,   18   L.   Ed.    186. 

14.  Declarations  of  parents. — A  will 
made  a  short  time  before  a  testator's 
death  acknowledging  a  child  as  his  legiti- 
mate and  only  daughter,  is  to  be  regarded, 
on  a  question  of  legitimacy,  as  an  affirma- 
tive evidence  of  great  weight;  and  in  the 
nature  of  a  dying  testimony  of  the  tes- 
tator to  the  fact.  Gaines  v.  New  Orleans, 
6  Wall.  642,  18  L.  Ed.  950;  Gaines  v. 
Hennen.  24  How.  553,  591,  16  L.  Ed.  770. 

15.  Patterson  v.  Gaines,  6  How.  550,  591, 
12  L.   Ed.   553. 

The  testamentarj'-  recognition  of  a  child 
as  legitimate  is  of  the  highest  legal  au- 
thority. All  presumptions  are  to  be  taken 
in  favor  of  such  a  declaration.  Gaines  v. 
Pelf,  12  How.  472,  593,  13  L.  Ed.  1071; 
Gaines  v.  Hennen,  24  How.  553,  601,  16 
L.    Ed.  770. 

Corroboration  of  declarations.  —  The 
concurring  testimony  of  two  witnesses  in 
the  family  as  to  Mr.  Clark's  proposals  of 
marriage  is  such  a  corroboration  of  the 
declaration  of  one  of  them,  that  the  mar- 
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(b)  Evidence  to  Overthrozv. — To  overcome  a  declaration  of  a  parent,  concern- 
ing the  legitimacy  of  a  child,  the  law  requires  that  there  shall  be  full  proof  to  the 
contrary,  and  will  not  be  satisfied  with  semi  plena  probatio.^" 

(2)  As  to  Good  Faith  of  Marriage. — The  good  faith  of  a  party  to  a  marriage 
may  be  proven  by  his  declarations. ^^ 

b.  Of  Third  Parties. — Legitimacy  may  be  shown  by  the  declarations  of  relatives 
since  deceased. ^^ 

D.  Privileged  Communications. — An  attorney  may  testify  as  to  what  the 
testator  said  as  to  the  legitimacy  of  his  children.' '• 

III.    Legitimation. 

A.  Whether  Adulterine  Bastards   Can  Be   Legitimated. — In  Louisiana. 

adulterine  bastards  cannot  be  legitimated.-" 

B.  How  Legitimation  Is  Affected — 1.  Under  Civil  axd  Common  Law. — 
According  to  the  principles  of  the  common  law,  an  illegitimate  child  is  filius 
nullius.  and  can  have  no  father  known  to  the  law.-' 

But  the  civil  law  permitted  bastards  to  be  legitimated  by  the  subsequent  mar- 
riage of  their  parents. ^2 


riage  took  place  in  her  presence,  as  to 
make  a  basis  broad  enough  to  receive  the 
declarations  of  the  father,  and  his  affec- 
tionate treatment  of  his  child  from  her 
birth  to  his  death,  as  conclusive  of  his 
marriage  with  her  mother,  and  of  her  legit- 
imacy. Such  declarations,  where  there 
are  probable  grounds  of  a  marriage,  are 
the  best  proof  in  a  question  ot  pedigree. 
Just  such — though  they  are  within  what  is 
termed  hearsay — as  experience  has  shown 
to  be  necessary,  in  cases  of  doubt,  to  es- 
tablish conjugal  relations  and  the  legiti- 
macy of  children.  Such  declarations  un- 
like those  which  De  la  Croix  says  Mr. 
Clark  made  to  him,  have  always  been  re- 
ceived to  establish  the  legitimacy  of  a 
child,  with  or  without  proof  of  marriage; 
and  when  there  is  in  a  case  the  positive 
testimony  of  one  witness  to  a  marriage, 
they  are  conclusive  proof  of  legitimacy. 
Patterson  v.  Gaines,  6  How.  550,  591,  12 
L.  Ed.   -j53. 

16.  Rebutting  declarations  of  parents. — 
Gaines  z\  Henncn,  24  How.  553,  591,  16 
L.  Ed.  770. 

The  testimony  of  a  mother  as  to  the 
circumstances  of  her  marriage  to  the 
father  of  her  child,  may  be  overthrown  by 
the  declaration  of  the  fatlier  that  he  would 
not  marry  her,  and  a  declaration  in  his 
will  that  the  child  was  illegitimate.  Black- 
burn V.  Crawfords,  3  Wall.  175,  18  L.  Ed. 
186. 

17.  The  good  faith  of  Clark  in  marrying 
is  proved  by  his  own  declarations  in  the 
last  years  of  his  life.  Gaines  ?'.  Henncn, 
24   How.    553,   600,   16   L.    Ed.   770. 

His  conduct  to  his  child  from  her  birth 
to  his  death,  his  frequent  declarations  of 
his  marriage  to  her  mother,  and  of  her 
legitimacy,  and  his  avowal  of  it  in  his  last 
will,  are  conclusive  of  his  having  married 
in  good  faith.  Gaines  v.  Hennen,  24  How. 
553,   614.   16    L.    Ed.   770. 

18.  Declarations  of  strangers  to  show 
legitimacy.— On    a    question    of    marriage 


and  legitimacy,  it  is  competent,  in  order 
to  prove  an  heirship  asserted,  to  give  in 
evidence  the  declarations  of  any  deceased 
member  of  that  family  to  which  the  per- 
son from  whom  the  estate  descends  be- 
longed, yet  it  is  not  competent  to  give  the 
declarations  of  a  person  belonging  to  an- 
other family — such  person  being  con- 
nected with  the  person  from  whom  the 
estate  descends  only  by  an  asserted  inter- 
marriage of  a  member  of  each  family. 
Blackburn  v.  Crawfords,  3  Wall.  175,  18 
U    Ed.    186.      See   the  title   PEDIGREE. 

19.  Privileged  communications.  —  See 
the  title  PRIVILEGED  CO.MMUNICA- 
TIONS. 

On  a  question  of  marriage  and  legiti- 
macy, an  attorney,  who  drew  a  will  for 
the  alleged  husband  now  deceased,  in 
which  the  children  of  the  connection  set 
up  as  wedlock  are  described  as  the  "nat- 
ural children"  of  the  testator,  may,  with- 
out violating  professional  confidence,  tes- 
tif-"  what  was  said  by  the  testator  about 
the  character  of  the  children  and  his  rela- 
tions to  their  mother,  in  interviews  be- 
tween the  testator  and  himself  preceding 
and  connected  with  the  preparation  of  the 
Mnll.  Blackburn  z\  Crawfords.  3  Wall  175 
18    L.    Ed.    186. 

20.  Legitimation  of  adulterine  bastards. 
— Gaines  v.  Henncn,  24  How.  553,  593,  KJ 
L.   Ed.   770. 

21.  Brewer  z-.  Blougher,  14  Pet.  178,  198. 
10  L.    Ed.   408. 

22.  The  Tiirth  and  subsequent  marriage, 
however,  took  place  in  the  territory  of 
Missouri  in  1814,  when  the  civil  law  pre- 
vailed in  that  territory,  which  legitimates 
the  child  by  a  subsequent  marriage. 
Gregc-  z:  Tcsson,  1  Black  150.  154,  17  L. 
Ed.   74. 

Under  the  Roman  law. — Various  modes 
were  provided  by  the  Roman  law  by 
which  bastards  might  be  legitimated.  1. 
By  subsequent  marriage  of  the  father  and 
mother.         2.       Per       oblationem       curia:. 
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2.  By  Statute — a.  Construction  of  Statutes. — Legislation  admitting  illegit- 
imate children  to  the  rights  of  legitimate  children  is  in  derogation  of  the  common 
law,  and  should  be  strictly  construed.-^ 

b.  Issue  of  Polygamous  Marriage. — By  an  act  of  congress,  commonly  known 
as  the  Edmunds  law,  22  Stat.  30.  c.  47,  which,  while  providing  for  further  punish- 
ment for  polygamy  and  its  accompanying  evils,  in  §  7  expressly  legitimates  the 
issues  of  polygamous  or  Mormon  marriages  born  prior  to  January  1,  1883.2-* 

c.  Subsequent  Marriage  of  Parents  and  Ackmozvlcdgment. — By  statute  in  many 
of  the  states,25  notably  in  Virginia, 2<5  and  in  Maryland, 2'  the  marriage  of  the 
i:)arents  and  a  subsequent  recognition  by  them  of  the  children  born  prior  to  the 
marriage,  will  legitimate  such  issue. 

In  Louisiana,  a  declaration  by  either  father  or  mother  that  children  of  a  pu- 
tative marriage  are  their  children,  without  the  addition  that  they  are  natural  chil- 
dren, w'ill  make  them  legitimate,  and  no  other  proof  can  be  demanded  of  them  to 
enable  them  to  enjoy  all  the  rights  of  legitimate  children. ^s 

C.  Effect  of  Legitimation. — Illegitimate  children  upon  legitimation  will  be 
enabled  to  enjoy  all  the  rights  of  legitimate  children. -^ 

IV.   Rights  and  Status  of  Bastards. 

A.  Rights. — If  one  be  a  bastard,  from  having  been  born  of  an  illicit  connec- 
tion, he  cannot  claim  the  rights  of  a  legitimate  child.^o 

B.  Status. — An  illegitimate  child  takes  the  status  of  his  mother.'^^ 


whereby  the  parent  consecrated  his  child 
to  the  use  of  the  state.  3.  Under  the  Em- 
})eror  Anastasius,  by  adoption  merely. 
<This  law  was,  however,  aljolished  by  Jus- 
tin and  Justinian.)  4.  By  the  last  will  of 
the  father.  cO.firmed  by  the  emperor.  5. 
By  a  special  dispensation  from  the  em- 
peror, granted  upon  the  father's  petition. 
<i.  By  recognition  on  the  part  of  the  fa- 
ther. Stevenson  v.  Sullivant,  5  Wheat. 
207,  5  L.  Ed.  70. 

23.  Lesc-timation  statutes  strictly  con- 
strued.—Cope  V.  Cope,  137  U.  S.  682,  68.5, 
34  L.   Ed.  832. 

"According  to  the  principles  of  the  com- 
mon law,  an  illegitimate  child  is  filius  nul- 
Hus,  and  can  have  no  father  known  to  the 
law.  And  when  the  legislature  speak,  in 
genera]  terms,  of  children  nt  t'l.-'f  fiescrip- 
tion.  without  making  any  exceptions,  we 
^re  bound  to  suppose  they  design  to  in- 
clude the  whole  class."  Brewer  v. 
Blougher,   14   Pet.   178,   198.   10   L.   Ed.  408. 

24.  Issue  of  polygamous  marriages  le- 
gitimate.—Cope  V.  Cope.  137  U.  S.  682, 
ti88,   34   L.   Ed.   832. 

"Sec.  7.  That  the  issue  of  bigamous  or 
polygamous  marriages,  known  as  Mormon 
marriages,  in  cases  in  which  such  mar- 
riages have  been  solemized  according  to 
the  ceremonies  of  the  Mormon  sect,  in  anj^ 
territory  of  the  United  States,  and  such 
issue  shall  have  been  born  before  the  first 
day  of  January,  Anno  Domini  eighteen 
hundred  and  eighty-three,  are  hereby  le- 
gitimated." Cannon  v.  United  States,  116 
U.   S.  55.  58,   29   L.   Ed.  561. 

Legislation  for  the  protection  of  chil- 
dren born  in  polygamy  is  not  necessarily 
legislation  favorable  to  polygamy.  Cope 
V.   Cope,   ]37   U.   S.   682.   687.  34   L.   Ed.  832. 

25.  Legitimation  by  subsequent  mar- 
riage of  parents. — It  has   never  been   sup- 


posed that  the  acts  of  the  several  states  le- 
gitimating natural  children,  whose  parents 
intermarry  after  their  birth,  had  the  slight- 
est tendency  to  shield  or  countenance  il- 
licit cohabitation,  but  they  were  rather  de- 
signed to  protect  the  unfortunate  children 
of  those  who  were  willing  to  do  all  in 
their  power  towards  righting  a  great 
wrong.  Cope  v.  Cope.  137  U.  S.  682,  687. 
34   L.   Ed.   832. 

26.  The  act  of  Virginia,  1785  (§  19).  pro- 
viding that  "where  a  man  having  by  a 
woman,  one  or  more  children,  shall  after- 
wards intermarry  with  such  wife,  such 
child  or  children,  if  recognized  by  him, 
shall  be  thereby  legitimated,"  applies  only 
to  cases  where  the  father  has  died  pos- 
terior to  the  passage  of  act.  Stevenson  r;. 
Sullivant.  5  Wheat.  207,  257,  5  L.  Ed.  70. 

27.  Rule  in  Maryland. — If  parties  hav- 
ing had  children  in  concubinage,  marry, 
and  after  the  marriage  recognize  and 
treat  such  children  as  theirs,  such  children 
by  the  laws  of  Maryland  are  regarded  as 
legitimate.  Blackburn  v.  Crawfords.  3 
Wall.   175,   18   L.    Ed.  186. 

28.  Rule  in  Louisiana. — Gaines  v.  Hen- 
nen,  24  How.  553,  16  L.  Ed.  770. 

29.  Effect  of  legitimation. — Gaines  v. 
Hennen.  24    How.   553,   602,   16  L.   Ed.  770. 

30.  Gaines  v.  Hennen,  24  How.  553.  591, 
16  L.   Ed.  770. 

In  Louisiana,  natural  fathers  and  moth- 
ers can  in  no  case  dispose  of  property  '.n 
favor  of  their  adulterine  or  incestuous 
children,  unless  to  the  mere  amount  of 
what  is  necessary  to  their  sustenance,  or 
to  procure  them  an  occupation  or  posses- 
sion bj'  which  to  support  themselves, 
Gaines  v.  Hennen,  24  How.  553,  593,  16 
L.   Ed.  770. 

31.  Status  of  illegitimates. — Duncan,  the 
deceased,   was   the    illegitimate    child   of  a 


BAYOU. 
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V.    Trial. 

A.  Instructions. — See  the  title  Instructions.  An  instruction  should  not  he 
given  which  tends  to  mislead  or  confuse  the  jury.  Lord  Hale  says,  they  should 
be  told  "where  the  main  question  or  the  knot  of  the  business  lies."32 

B.  Questions  for  Jury. — Legitimacy  is  a  question  of  fact  to  be  decided  by 
the  jury.-^^ 

VI.    Former  Adjudication  or  Res  Adjudicata. 

The  general  rule  is  that  for  a  judgment  to  be  evidence  against  a  party  in  an- 
other suit  upon  a  dififerent  cause  of  action,  it  must  be  rendered  in  a  proceeding 
between  the  same  parties  or  their  privies,  and  the  point  must  be  involved  in  both 
cases  and  must  have  been  determined  upon  its  merits/'*-*  has  been  applied  to  find- 
ings upon  an  issue  as  to  legitimacy .-^-^ 

BATTERY.— See  the  title  Assault  and  Battcry. 
BAY.— See  note   L 
BAYOU.— See  note  2. 


Choctaw  Indian,  by  a  colored  woman, 
who  was  not  his  wife,  but  a  slave  in  the 
Cherokee  Nation.  As  his  mother  was  a 
negro  slave,  under  the  rule  partus  sequitur 
ventrem,  he  must  be  treated  as  a  negro 
by  birth,  and  not  as  a  Choctaw  Indian. 
There  is  an  additional  reason  for  this  in 
the  fact  that  he  was  an  illegitimate  child, 
and  took  the  status  of  his  mother.  Al- 
berty  v.  United  States,  162  U.  S.  499,  501. 
40  L.  Ed.  1051. 

32.  Blackburn  v.  Crawfords,  3  Wall.  175, 
195,  18  L.  Ed.  18G. 

Where  a  regular  marriage  by  a  clergj'- 
man  in  facie  ecclesiae  at  a  specific  time 
and  place  is  set  up  as  evidence  of  the  le- 
gitimacy of  children  suing  as  heirs  at  law 
to  recover,  and  all  the  testimony  in  the 
case  clusters  about  and  relates  to  such  a 
marriage,  it  is  error  to  refer  it  to  the  jury 
to  consider  whether  the  parents  were  at 
any  time  married;  and  in  such  a  case,  un- 
less they  find  that  a  marriage  was  in  fact 
celebrated,  they  cannot  find  that  the  con- 
nection was  wedlock  or  that  the  issue 
from  it  is  legitimate.  Blackburn  v.  Craw- 
fords, 3  Wall.  175,   18  L.   Kd.   180. 

33.  Legitimacy  a  question  of  fact. — It  is 
error  to  instruct  a  jury  that  if  a  man  and 
woman  live  together  as  husband  and  wife 
and  the  man  acknowledged  the  woman  as 
his  wife  and  always  treat  her  as  such,  and 
acknowledge  and  treat  the  children  which 
she  bore  him  as  his  children  and  permit 
them  to  be  called  by  his  name — then  that 
the  presumption  of  law  is  in  favor  of  their 
legitimacy.  The  question  of  legitimacy, 
under  such  circumstances,  is  a  question 
for  the  jury;  the  law  making  no  presump- 
tions about  it.  Blackburn  v.  Crawford's. 
3  Wall.  175,  18  L.  Ed.  186.  See  ante, 
"Of  Legitimacy,"  H,  A,  1. 

Although    parties    have    lived    long    to- 


gether, and  a  marriage  has  been  sworn  to 
and  the  circumstances  particularly  de- 
scribed by  one  of  the  parties,  and  other 
witnesses  have  testified  to  facts  indicative 
of  wedlock  as  distinguished  from  a  con- 
cubinate,  still  a  jury  may  find,  on  counter 
evidence,  that  the  cohabitation  during  the 
whole  term  was  illicit.  Blackburn  v. 
Crawfords.   3    Wall.    175,    18    L.    Ed.    186. 

34.  See  the  title  FORMER  ADJUDI- 
CATION OR  RES  ADJUDICATA. 

35.  The  finding  of  a  probate  court — on 
an  issue  of  legitimacy — that  a  party  is 
legitimate  is  conclusive  of  the  legitimacy 
as  between  the  parties.  Blackburn  v. 
Crawfords,  3  Wall.   175.   18  L.   Ed.  186. 

When  a  grant  of  letters  of  administra- 
tion was  made  on  an  issue  raised  on  a 
question  of  legitimacy  alone,  the  judgment 
is  conclusive  in  other  courts  on  a  ques- 
tion of  legitimacy.  Caujolle  v.  Ferrie.  13 
Wall.  465,  20  L.   Ed.   507. 

A  judgment  of  an  orphans'  court  of 
Maryland  (affirmed  in  the  court  of  ap- 
peals), passing  directly  on  the  legitimacy 
of  a  son  who  was  applying  for  adminis- 
tration to  his  father's  estate,  held  to  be 
inadmissible  to  show  the  illegitimacy  of 
his  sisters  by  the  same  connection,  though 
the  judgment  was  entered  only  after  an 
issue  directed  to  ascertain  whether  the 
father  was  ever  lawfully  married  to  the 
admitted  mother  of  the  children,  either  be- 
fore or  subsequently  to  the  birth  of  the 
son,  and  after  a  verdict  in  the  negative. 
Kearney  z:  Denn,  15  Wall.  51.  21  L.  Ed. 
41. 

1.  Bay.— See  the  title  BOUND.\RTES. 
.'\n<l  sec  United  States  f.  Pacheco.  2  Wall. 
587,   590,   17   L.    Ed.   865. 


2.     Bayou. — See    Surgett 
How.   48.   67,   12   L.   Ed.   982. 


Lapice,     8 
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DELOXG. 


BEANS.— See  note  1. 

BEARING   ARMS. — See   the   titles   Constitutional   Law;  Weapons. 

BECOME  AWARE.— See  note  2. 

BED  OF  RIVER.— See  note  3. 

BEER. — See  note  4. 

BEFORE  MENTIONED.— See  note  5. 

BELIEF.— See  note  6. 

BELLIGERENTS.— See  the  title  War. 

BELONG.— See  note  7. 


1.  Beans. — See  Robertson  v.  Salomon, 
130  U.  S.  412,  414.  32  L.  Ed.  995.  See, 
generally,  the  title  REVENUE  LAWS. 

2.  Become  aware. — The  bond  of  a  bank 
official  provided  that  it  should  be  the  duty 
of  the  company  to  notify  the  surety  on 
becoming  aware  that  the  ofificial  was  en- 
fjaged  in  speculation.  It  was  held  that  it 
was  the  duty  of  the  company  to  notify 
the  surety  where  they  had  knowledge  that 
the  officer  was  engaging  in  speculation,  al- 
though he  promised  not  to  do  so  again. 
The  court  said:  "And  it  required  imme- 
diate notification  on  the  employer  becom- 
ing aware  of  the  employee  being  engaged 
-■n  speculation  or  gambling.  The  words, 
becoming  aware,  were  manifestly  used  as 
expressive  of  a  different  meaning  from 
having  'knowledge.'  "  Guarantee  Co.  v. 
Mechanics',  etc..  Trust  Co.,  183  U.  S.  402, 
419,  46  L.  Ed  253.  See,  generallv,  the  titles 
FIDELITY  A\D  GUARANTY  INSUR- 
ANCE: SURETYSHIP. 

3.  Bed  of  river. — See,  also,  BANK  OF 
RIVER,  vol.  2,  p.  791. 

In  Howard  v.  Ingersoll,  13  How.  381, 
415,  14  L.  Ed.  189,  it  is  said:  "When  banks 
of  rivers  were  spoken  of,  those  boundaries 
were  meant  which  contain  their  waters  at 
their  highest  flow,  and  in  that  condition 
they  make  what  is  called  the  bed  of  the 
r'ver.  They  knew  that  rivers  have  banks, 
shores,  water,  and  a  bed,  and  that  the  outer 
line  on  the  bed  of  a  river,  on  either  side 
of  it,  may  be  distinguished  upon  every 
stage  of  its  water,  high  or  low;  at  its  high- 
est or  lowest  current." 

In  Alabama  v.  Georgia,  23  How.  505,  513, 
3  6  L.  Ed.  556,  it  is  said:  "Vattel  says  that 
the  bed  belongs  to  the  owner  of  the  river. 
It  is  the  running  water  of  a  river  that 
makes  its  bed;  for  it  is  that,  and  that  only, 
which  leaves  its  indelible  mark  to  be  read- 
ily traced  by  the  eye;  and  wherever  that 
mark  is  left,  there  is  the  river's  bed.  It 
may  not  be  there  to-day,  but  it  was  there 
yesterday;  and  when  the  occasion  comes, 
it  must  and  will — unobstructed — again  fill 
its  own  natural  bed.  Again,  he  says,  the 
owner  of  a  river  is  entitled  to  its  whole 
bed,  for  the  bed  is  a  part  of  the  river." 

4.  Beer.— In  Sarlls  v.  United  States,  152 
U.  S.  570,  576,  38  L.  Ed.  556,  it  is  said: 
"Bat  if  beer  is  like  wine,  in  its  appearance 
and  effects,  it  is  plainly  not  wine^^either 
in  its  popular  or  technical  meaning."  See, 
also,  the  title  INTOXICATING  LIQ- 
UORS. 


5.  Before-mentioned. — In  Ex  parte  Val- 
landigham,  l  Wall.  243,  251,  17  L.  Ed. 
589,  it  is  said:  'Nor  is  a  military  com- 
mission a  court  within  the  meaning  of  the 
14th  section  of  the  judiciary  act  of  1789. 
That  act  is  denominated  to  be  one  to  es- 
tablish the  judicial  courts  of  the  United 
States,  and  the  14th  section  declares  that 
all  the  'before-mentioned  courts'  of  the 
United  States  shall  have  power  to  issue 
writs  of  scire  facias,  habeas  corpus,  and 
all  other  writs  not  specially  provided  for 
by  statute,  which  may  be  necessary  for 
the  exercise  of  their  respective  jurisdic- 
tions, agreeably  to  the  principles  and 
usages  of  law.  The  words  in  the  section, 
'the  before-mentioned'  courts,  can  only 
have  reference  to  such  courts  as  were  es- 
tablished in  the  preceding  part  of  the  act, 
and  excludes  the  idea  that  a  court  of  mili- 
tary commission  can  be  one  of  them." 

6.  Belief. — In  Grant  v.  National  Bank, 
97  U.  S.  80.  81,  24  L.  Ed.  971,  it  is  said: 
"Some  confusion  exists  in  the  cases  as  to 
the  meaning  of  the  phrase,  'having  reason- 
able cause  to  believe  such  a  person  is  in- 
solvent.' Dicta  are  not  wanting  which 
assume  that  it  has  the  same  meaning  as 
if  it  had  read,  'having  reasonable  cause  to 
suspect  such  a  person  is  insolvent.'  But 
the  two  phrases  are  distinct  in  meaning 
and  effect.  It  is  not  enough  that  a  cred- 
itor has  some  cause  to  suspect  the  in- 
solvency of  his  debtor;  but  he  must  have 
such  a  knowledge  of  facts  as  to  induce  a 
reasonable  belief  of  his  debtor's  insolvency, 
in  order  to  invalidate  a  security  taken  for 
his  debt.  To  make  mere  suspicion  a 
ground  of  nullity  in  such  a  case  would 
render  the  business  transactions  of  the 
community  altogether  too  insecure." 

In  Ventress  v.  Smith,  10  Pet.  161.  171, 
9  L.  Ed.  382,  it  is  said:  "The  belief  of  a 
witness  is  a  conclusion  from  facts.  The 
witness  should  state  facts,  and  the  con- 
clusion to  be  drawn  from  them  rests  with 
the  jury." 

A  statute  excepted  veins  or  lodes  known 
to  exist  in  public  lands  granted.  It  was 
held  that  belief,  after  examination,  in  the 
existence  of  a  lode,  was  not  knowledge  of 
the  fact.  Iron  Silver  Mining  Co.  v.  Rey- 
nolds, 124  U.  S.  374,  384,  31  L.  Ed.  i'^'^. 
bee,  generally,  the  titles  MINES  AND 
MINERALS;  PUBLIC  LANDS. 

7.  Belong. — A  statute  authorized  a  per- 
son to  establish  a  ferry  "on  any  land  that 
may  belong  to  him."     It  was  held  that  this 


BENEFICIAL  AI\1D  BENEVOLENT  ASSOCIATIONS. 

BY   R.   K.    MAXWKLIv. 

I.    Constitution  and  By-Laws,  211. 
II.    Officers,  211. 

III.  Membership  and  Its  Incidents,  211. 

A.  Assessments,  211. 

B.  Forfeiture  of  Membership,  212. 

IV.  Benefits,  212. 

V.    Foreign  Associations,  212. 

CROSS  REFERENCES. 

See  the  titles  Accident  Insurance,  vol.  1,  p.  58;  As.sociations,  vol.  2,  p.  633; 
Charities;   Corporations;   Mutual  Insurance;   Religious  Societies. 

As  to  impairment  of  association  contracts,  see  the  title  Constitutional  Law. 
As  to  admissibility  of  the  minute  books  of  a  benevolent  association  to  show 
the  age  of  one  insured,  see  the  title  Insurance. 

I.   Constitution  and  By-Laws. 

Enactment  of  Laws,  Rules  and  Regulations. — The  board  of  control  of  a 
beneficial  association  has  authority  to  enact  general  laws,  rules  and  regulation^, 
in  conformity  with  the  constitution  for  the  government  of  sections  and  ihe  mem- 
bership of  the  endowment  rank,  and  to  alter  and  amend  such  laws  at  their  dis- 
cretion.^ 

II.    Officers. 

Secretary. — The  position  of  the  secretary  of  a  benevolent  association  must 
be  determined  by  his  actual  power  and  authority,  and  not  by  the  name  which  the 
association  chooses  to  give  him.- 

Subordinate  Officers. — The  officers  of  a  subordinate  section  of  a  beneficial 
association  are  the  agents  of  the  supreme  lodge. ^ 

III.    Membership  and  Its  Incidents. 

A.  Assessments. — Necessity  for  Making. — Though  the  by-laws  of  an  as- 
sociation provide  that  assessments  shall  be  made  at  particular  times,  it  is  net 
necessary  to  make  such  assessments  unless  it  is  to  meet  existing  debts.* 

must  be  construed  to  apply  to  lands  which  tions. — Knights     of    Pythias    z'.     Kalinski, 

then  belonged  to  him,  and  not  to  such  as  16;!  U.   S.  ?89,  296.  41   L.   Ed.   1G.3. 

he  obtained   after   the   passage   of  the   act.  2.     Secretary. — Knights     of     Pythias     v. 

Mills  V.   St.   Clair  County,  8   How.  569,   12  Withers,  177  U.  S.  260,  267.  44  L.  Ed.  76•^ 

L.  Ed.  1201.  3.      Subordinate      officers.— Knights     of 

Belonging.-" It  is  undoubtedly  true  that  ?J^''^go  '''  ^^''t'^^''^-  ^''  ^-  S-  260.  44  L. 
the  word  belonging  may  mean  ownership,  .;,  T;  r  n  ■  ,  „ 
and  very  often  does.  But  that  is  not  its  „  f"  tlie  following  cases  the  officers  ot 
only  meaning.  Webster's  International  '^^  subordinate  lodge,  or  conclave,  were 
Dictionary  defines  it:  '2.  That  which  is  ^^'"^^^^  ^^,  ^he  agents  of  the  supreme  con- 
connected  with  a  principal  or  greater  ^l^''.^  '"  /'^^  matter  of  grantmg  extensions 
thing;  an  appenoage;  an  appurtenance.'  ?/„  •l"'"'-^  c  P'^y'"'^'^  of  assessments: 
He  also  defines  the  word  'pertain'  as  mean-  jy'''^^„''^<=  l'  .S^Preme  Conclave,  82  Fed. 
Jng,  -to  belong  or  pertain,  whether  by  right  ^''^A  "7./  J?"'^  /^  of  Pythias  v.  Bridges, 
of  nature,  appointment  or  custom:  to  re-  '^  X-  ^^r'^;  ^^^''■*  ^r^r^' o  ^^"'g'lts  of 
late,  as  "things  pertaining  to  life."'"  Pyt  I'as  j.^Withers,  1 . 7  U.  S.  260,  274,  44 
Chicago  Theological   Seminary  t'.   Illinois,  ^\,^^-kt'"-.      r 

188  U.  S.  662,  67:5,  47  L    Ed    cil  ,  .*•     Necessity   for   making.— Mutual,  etc.. 

Life  Ass  n  f.   Hamlin,  139   U.  S.  297.  35    U 

1.    Enactment  of  laws,  rules  and  regula-  Ed.  167. 
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Notice  of  Assessments. — The  members  are  entitled  to  notice  of  each  as- 
sessment.^ 

B.  Forfeiture  of  Membership. — Though  the  by-laws  of  the  association  re- 
quire anv  member  failing  to  receive  notice  of  an  assessment,  to  notify  the  as- 
sociation of  such  fact,  the  failure  to  give  such  notice  does  not  work  a  forfeiture 
of  membership.^ 

Construction  of  Regulations  Governing  Forfeiture. — The  certificate  hold- 
ers are  entitled  to  rely  upon  the  construction  given  to  rules  and  regulations  by  the 
highest  tribunal  of  the  order,  and  to  presume  that  the  supreme  lodge  would  not 
enforce  a  forfeiture  under  circumstances  which  the  board  of  control  had  held  did 
not  create  one." 

Waiver  of  Forfeiture. — A  forfeiture  of  a  certificate  of  membership  in  a  bene- 
ficial association  by  reason  of  the  nonpayment  of  dues  or  assessments  may  be 
waived.^ 

IV.    Benefits. 

Recovery  of  Benefits. — A  clause  of  the  by-laws  of  a  beneficial  association 
which  provides  that  if  the  death  of  a  member  results  from  the  attempt  to  violate 
any  criminal  law,  the  full  benefits  will  not  be  paid,  does  not  apply  where  the 
death  does  not  result  in  the  immediate  attempt  to  violate  the  law.^    • 

V.    Foreign  Associations. 

A  state  has  the  undoubted  right  to  exclude  a  foreign  benefit  association  and 
to  forbid  its  constituting  branches  within  its  boundaries,  and  as  it  has  the  right 
before  the  association  gets  in,  the  state  has  the  right  to  turn  it  out  after  it  gets  in.i" 


5.  Notice  of  assessment. — Mutual,  etc., 
Life  Ass'n  v.  Hamlin,  139  U.  S.  297,  35  L. 
Ed.  167.  See  post.  "Forfeiture  of  Mem- 
bership," III,  B. 

6.  Forfeiture  of  membership. — Mutual, 
etc..  Life  Ass'n  v.  Hamlin.  139  U.  S.  29  7, 
299.  35   L.  Ed.  167. 

The  by-law  of  a  mutual  life  association 
provided:  On  the  first  days  of  February, 
I\[ay,  August  and  November  (or  at  sucii 
other  periods  as  the  board  of  directors 
may  determine)  an  assessment  shall  be 
made  upon  the  entire  membership  in  force 
at  the  date  of  the  last  audited  death  claim 
prior  thereto  for  such  a  sum  as  the  execu- 
tive committee  may  deem  sufficient  to 
meet  the  existing  claims  by  death.  A 
member  failing  to  receive  a  notice  of  an^ 
assessment  on  or  before  the  first  days  of 
February,  May,  August  and  November, 
for  his  share  of  the  losses  occurring  dur- 
ing the  time  specified,  it  shall  be  his  duty 
to  notify  the  home  office  in  writing  of 
such  fact.  A  failure  to  paj^  the  assessment 
within  thirty  days  from  the  first  days  of 
February,  May,  August  and  November  (or 
fit  such  periods  as  may  be  named  by  the 
directors),  shall  work  a  forfeiture  of  mem- 
bership in  this  association  with  all  rights 
thereunder.  Held,  the  failure  of  a  mem- 
ber to  notify  the  association  of  his  failure 
to  receive  notice  of  the  assessment,  did 
not  work  a  forfeiture  of  membership.  Mu- 
tual, etc..  Life  Ass'n  v.  Hamlin,  139  U.  S. 
297,  299.   35    L.    Ed.    167. 

7.  Knights  of  Pythias  v.  Kalinski,  163 
U.  S.  21=9.  29«.   41    L.  Ed.    163. 

8.  Continued  receipt  of  assessments 
upon  a  certificate. — The  continued  receipt 
of    assessments    upon    a    certificate    is    a 


waiver  of  any  technical  forfeiture  of  the 
certificate  by  reason  of  the  nonpaj-ment  of 
the  lodge  dues.  Knights  of  Pythias  v. 
Kalinski,  163  U.  S.  2S9.  298,  41   L.  Ed.  163. 

Continued  assessment. — The  continued 
assessments  upon  a  certificate  is  a  waiver 
of  a  forfeiture  of  membership.  Mutual, 
etc..  Life  Ass'n  v.  Hamlin,  139  U.  S.  297, 
35  L.  Ed.  167. 

Notice  cf  facts  constituting  a  forfeiture. 
— Where  an  association  has  a  separate  en- 
dowment feature  so  connected  with  the 
general  order  that  it  is  chargeable  with 
notice  of  facts  constituting  a  forfeiture  of 
a  certificate  for  nonpayment  of  lodge  dues, 
the  negligence  of  the  secretary  of  the  lo- 
cal lodge  in  failing  to  notify  the  general 
secretary,  as  required  by  the  rules  of  the 
association,  that  the  defendant  was  in  ar- 
rears for  dues,  is  imputable  to  the  associa- 
tion rather  than  to  the  defendant. 
Knights  of  Pythias  v.  Kalinski,  163  U.  S. 
289,   297,   41   L.   Ed.  163. 

9.  Recovery  of  benefits. — Knis:hts  of 
Pvthias  V.  Beck,  181  U.  S.  49,  4.5''L.  E-l. 
74'l. 

10.  Foreign  associations. — Nationr.I 
Council  V.  State  Council,  203  U.  S.  151. 
163.  51  L.  Ed.  132.  See  the  titles  CON- 
STITUTIONAL LAW;  FOREIGN  COR- 
PORATIONS. 

Expelled  from  state  by  special  act. —  A 
single  beneficial  association  especially  one 
unique  in  cliaracter,  like  the  national 
council,  might  be  expelled  from  a  state  by 
a  special  act  of  the  legislature.  It  equally 
could  be  restricted  in  the  more  limited 
way.  National  Council  v.  State  Council, 
203  U.   S.   151,  163,  51  L.   Ed.   132. 
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BENEFICIARIES.— See  the  titles  Death  by  Wrongful  Act-  Tv.t-pvv^.. 

BENEFIT   SOCIETIES.-See   the   title   BeneficiaT  and   bS'.v^le't   As-' 
sociATiONS,  ante,  p    211  •^^i^-i^vui.txM    /\b- 

BENEVOLENT.— See  note  1. 
BEQUESTS.— See  the  title  Wills. 

,07-U.T^nr?87'2"7l°Td^4^  ^ll^s^   °f   the   society   shows   that   all    its 

"The    fact    that    the    gift    to    the    W  dows'  ft    s  onlv""^  charitable,  ,n  the  legal  sense. 

Society  is   directed  't?  be   appropriated  to  iUevo  ent  nZ  '  ^'^' ^'t'  ^'  ^P^''^^  ^° 

the  benevolent    purposes    of^^said    socfetj^  bfe 'rhat  Lnse    t^'J^h'     ""f^  T^  '.^'''^^*^- 

■loes   not    affect    Us    validity,    because    th'e  gnraly\reTtie  CHARITIES    "       ''" 


BEST  AMD  SECOrJDARY  EVIDErJCE. 

BV    H.    W.    WESTER. 

I.    Scope  of  Article,  214. 
II.    Rules  as  to  Best  Evidence,  214. 

A.  General  Statement,  214. 

B.  Reason  for  the  Rule,  215. 

C.  Application  of  the  Rule,  216. 

1.  Writings   Generally,   216. 

2.  Memoranda  and  Inventories,  216. 

3.  Public  Documents  or  Records,  216. 

a.  Public  Records  Generally,  216. 

b.  Grants  and   Patents.  217. 

c.  Treasury  Matters,  217. 

d.  Proceedings  before  Magistrates  in  Insolvency  Matters,  217. 

e.  Records  of  Mining  District,  217. 

f.  Proceedings  in  Which  Technical  Record  Not  Required,  217. 

g.  Instructions  of  Postmaster  General,  217. 
h.  Proof  of  Foreign  Laws.  217. 

i.  Usages  and  Customs,  21S. 

III.    Secondary  Evidence,  218. 

A.  General  Statement,  218. 

B.  Possession  of  Best  Evidence  in  Adverse  Partv,  222. 

C.  As  Affected  by  Rules  of  Court.  223. 

D.  Where  Alleged  Best  Evidence  Immaterial,  223. 

E.  Degrees  of  Secc-ndary  Evidence.  223. 

CROSS   REFERENCES. 

See  the  titles  Evidence;  Hearsay  Evidence;  Handwriting;  Parol  Evi- 
dence; Production  of  Documents;  Witnesses. 

As  to  actions  on  coupons  without  producing  the  bonds  to  which  they  were 
attached,  see  the  title  Coupons.  As  to  the  necessity  for  showing  the  reason  for 
the  absence  of  a  witness  as  a  condition  precedent  to  the  introduction  of  his  depo- 
sition, see  the  title  Depositions  and  Interrogatories.  As  to  parol  evidence  to 
show  .waiver  in  insurance  matters,  see  the  title  Insurance.  As  to  parol  evidence 
to  prove  the  existence  of  a  partnership,  see  the  title  Partnership.  As  to  evi- 
dence to  prove  pedigree,  see  the  title   Pedigree. 

I.    Scope  of  Article. 

This  article  will  be  confined  to  the  general  rules  as  to  best  and  secondary  evi- 
dence and  applied  mainly  where  they  relate  to  parol  evidence.  Treatment  of 
documents,  both  public  and  private,  photographs,  etc.,  will  be  found  elsewhere 
in  this  work.^ 

II.    Rules  as  to  Test  Evidence. 

A.  General  Statement. — One  of  the  fundamental  rules  of  evidence,  of  uni- 
versal anolication.  is.  that  the  best  evidence  must  be  given,  of  which  the  nature 
of  the  thing  is  capable;  that  is,  that  no  evidence  shall  be  received,  which  oresuD- 
poses  greater  evidence  behind,  in  the  party's  possession  or  power. ^     This  rule, 

1.   Scope.— See  th(=  titles  CONTRACTS;  ING  ACTS;  RECORDS;  WILLS.     As  to 

DEEDS-  DEPOSTTIOXS  AND  INTER-  copies   in    evidence,    see    the    title    DOCU- 

ROGATORIKS:  DOCUMENTARY  EVI-  '  MENTARY  EVIDENCE. 

DENCE-    INSURANCE-    MORTGAGES  2.    Rule    requiring    best    evidence.— Wil- 

AND    DEEDS    OF    TRUST;    RECORD-  Hams  v.   Craig,   1   Dall.  313,  315,  1   L.   Ed. 
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speaking  technically,  applies  only  to  the  distinction  between  primary  and  second- 
ary evidence;  but  the  reason  assigned  for  the  application  of  the  rule  in  a  tech- 
nical sense  is  equally  applicable,  and  is  frequently  applied,  to  the  distinction  be- 
tween the  higher  and  inferior  degree  of  proof,  speaking  in  a  more  general  and 
enlarged  sense  of  the  terms,  when  tendered  as  evidence  of  a  fact.     The  meaning 
of  the  rule  is,  not  that  courts  require  the  strongest  possible  assurance  of  the  mat- 
ters in  question  ■,^  but  that  no  evidence  shall  be  admitted,  which,  from  the  nature 
of  the  case,  supposes  still  greater  evidence  behind  in  the  party's  possession  or 
power;  because  the  absence  of  the  primary  evidence  raises  a  presumption,  that, 
if  produced,  it  would  give  a  complexion  to  the  case  at  least  unfavorable,  if  not 
directly  adverse,  to  the  interest  of  the  party ,-*  and  that  the  party  has  some  secret 
or  sinister  motive  in  not  producing  it.^     But  every  case  must  depend  in  a  great 
measure  upon  its  own  circumstances.''  and  this  rule-  of  evidence  must  be  so  ap- 
plied as  to  promote  the  ends  of  justice  and  guard  against  fraud  and  imposition  " 
B.    Reason  for  the  Rule. — The  reason  of  this  rule  is  that  an  attempt  to  sub- 
stitute the  inferior  for  the  higher  implies  that  the  higher  would  give  a  different 
aspect  to  the  case  of  the  party  introducing  the  lesser  j*^  the  ground  of  the  rule  is 
a  suspicion  of  fraud. ^ 


153;   Keely  v.   Ord,   1    Dall.   310,   1    L.   Eti. 
151;     Wood  V.  Roach,  2  Dall.  180.  1  L.  Ed. 
340;     Penn   v.   Hartman.  2   Dall.  230.  1   L. 
Ed.   360;      Church   v.    Hubbard.    2    Cranch 
187,  236,   2   L.   Ed.   249;     Cooke   v.   Wood- 
row,   5   Cranch    13,   14,   3    L.    Ed.   22;     The 
New  York.  3  Wheat.  59.  65,  4  L.  Ed.  333; 
Riggs  V.  Tayloe.   9   Wheat.   483,   6   L.    Ed. 
140;     Sebree   v.   Dorr.  9   Wheat.   558.  6   L. 
Ed.   160;     Brooks   v.    Marbury,   11   Wheat. 
78.   79,   6   L.   Ed.   433;     Tayloe  v.   Riggs.   1 
Pet.   591,   7   L.   Ed.   275;      United   States  v. 
Reyburn,  6  Pet.  352,  8  L.   Ed.  424;     Minor 
V.  Tillotson,  7  Pet.  99.  8  L.  Ed.  621;  Mor- 
ris  V.   Harmer.   7    Pet.    554,    561.   8   L.    Ed. 
781;     United   Stales  v.   Laub.   12  Pet.   1,   9 
L.     Ed.     977;     Clifton    v.    United    States, 
4  How.  242.  247,   11    L.  Ed.  957;     De  Lane 
V.    Mc'^rc.    14    How.    252,    263,    14    L.    Ed. 
409;      United    States    v.    Sutter,    21     How. 
170.  175,  16  L.  Ed.   119;     Simpson  v.  Dall, 
3   Wall.   460,   474,    18    L.   Ed.    265;      Peralta 
V.  United    States,   3   Wall.    434,    440,   18   L. 
Ed.   221 ;      Dwyer  v.   Dunbar.  5   Wall.   318, 
18   L.    Ed.    489;      Gardner   v.    Collector.    6 
Wall.   499.   .508,   18   L.    Ed.    890;   Insurance 
Co.  V.  Weide.  9  Wall.   677,   680,   19   L.    Ed. 
810;      Insurance    Co.   v.    Weidcs,    14   Wall. 
375.    380.    20    L.    Ed.    894;    Stitt    7'.    Huide- 
koper,  17  Wall.  384,   21    L.   Ed.   644;      Cor- 
nett  7'.   Williams,  20  Wall.   226.   22    L.    Ed. 
254;    McPhaul    v.    Lapslcy.    20    Wall.    264, 
288.  22  E.    Ed.   344;      Stebbins   v.   Duncan, 
108  U.  S.  32.  43,  27  L.  Ed.  641;     Insurance 
Co.  V.  Guardiola,  129  U.  S.  642.  32   L.  Ed. 
802. 

3.  Meaning  of  the  rule. — Clifton  v. 
United  States.  4  How.  242.  247,  11  L.  Ed. 
957;  United  States  7'.  Revburn,  6  Pet. 
352,  8  L.  Ed.  424;  United  States  v.  Laub, 
12   Pet.   1,  9  L.  Ed.  977. 

If  there  is  produced  the  best  evidence 
which  is  accessible,  and  it  enable^  the 
court  to  arrive  at  a  proper  conclusion, 
that  is  sufficient.  Harvey  7-.  United  States, 
113  U.  S.  243,  246,  28  L.Ed.  987. 


Where  it  was  sought  to  prove  the  is- 
suance of  a  commission  to  a  privateer  at 
peace  with  the  United  States,  it  must 
have  been  a  voluntary  act  on  the  part  of 
the  foreign  government,  to  have  permitted 
a  copy  to  be  taken;  and  it  is  unreasonable 
to  suppose  that  such  permission  would 
have  been  given.  It  would  have  been  vol- 
untarily furnishing  evidence  against  its 
own  agents,  employed  to  violate  our  laws- 
and  no  comity  of  nations  could  have  re- 
quired this.  United  States  v.  Reyburn  6 
Pet.  352,  368,  8  L.   Ed.  424. 

4  Presumption  arising  from  failure  to 
produce   best   evidence.— Tayloe    v.    Riggs 

I  Pet.  591,  7  L.  Ed.  275;  De  Lane','.' 
Moore,  14  How.  252.  263.  14  L.  Ed  409- 
Clifton  7'.  United  States.  4   How    '>4'>    ''47' 

II  L.  Ed.  957;  United  States  v.  Reyburn" 
6  Pet.  352,  367,  8  L.  Ed.  424;  Runkle  v. 
Rurnham.  153  U.  S.  216,  225.  38  L  Ed 
694.  ^.    lia. 

5.  United  States  v.  Reyburn.  6  Pet  352 
367.   8    L.    Ed.   424. 

6.  Each  case  dependent  upon  circum- 
stances.—Rcnncr  7'.  Rank.  9  Wheat  581 
6  L.  Ed.  166;  McPhaul  7'.  Lap^ley  '>0 
Wall.  264.  288.  22  L.  Ed.  344;  Minor  zr 
Tillotson,  7  Pet.  99,  8  L.  Ed.  621;  United 
States  7'.  Wood,  14  Pet.  430,  10  L.  Ed.  527- 
T''-tcd  States  v.  Laub.  12  Pet.  1  9  L  Ed' 
977. 

7.  Application  of  rule,— Renner  7-  Rank 
9  Wheat.  581.  6  L.  Ed.  166;  McPhaul  'J 
Lnnsley,  20  \  'all.  264.  288.  22  L.  Ed.  344; 
Minor  7'.  Tillotson,  7  Pet.  99  8  h  Ed' 
621. 

8.  Reason  for  the  rule. — United  States 
7'.  Woofl.  14  Pet  430.  10  L  Fd.  r^'^f;  C^^'- 
ton  V.  United  States.  4  How.  242.  247 
11  L.  Ed.  957;  United  States  7-.  Reyburn  «' 
Pet.  352.  367.  8  L.  Ed.  424.  Tayloe  'v 
Ripefs.  1  Pet.  591,  7  L.  Ed.  275;  De  Lane 
7'.   Moore.  14  How.  252.  263.  14  L.   Ed.  409. 

9.  Ground  of  the  rule.— United  States 
V.  Wood,  14   Pet.  430,   10  L.   Ed.  527;   Wil- 
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C.  Application  of  the  Rule — 1.  Writings  Generally. — As  a  general  rule 
if  a  written  paper  be  referred  to,  which  paper  is  in  the  power  of  the  party,  it 
ought  to  be  produced,  and  it  is  not  permitted  to  give  a  copy  in  evidence,  or  to 
prove  its  contents  ;^"  but  it  cannot  be  laid  down  as  a  universal  rule,  that  where 
written  evidence  of  a  fact  exists,  all  parol  evidence  of  the  same  fact  must  be  ex- 
cluded.^ ^ 

2.  MemgranDxV  and  Inventories. — While  memoranda  or  inventories  are  within 
the  reach  of  a  party,  proof  that  they  did  or  did  not  contain  a  particular  entry 
cannot  be  received  without  producing  the  papers  themselves. i- 

3.  Public  Documents  or  Records — a.  Public  Records  Generally. — As  a  gen- 
eral rule,  the  contents  of  a  record  cannot  be  proved  by  parol. ^^     But  generally  it 


liams  V.  Craig.  1  Dall.  313.  315,  1  L.  Ed. 
153;  United  States  v.  Reyburn,  6  Pet. 
352,   367.   8    L.    Ed.    424. 

10.  Writings  generally. — The  Frances, 
8  Cranch  348,  353,  3  L.  Ed.  585;  Riggs  v. 
Tayloe,  9  Wheat.  483,  486,  6  L.  Ed.  140; 
Sebree  v.  Dorr,  9  Wheat.  558.  6  L.  Ed. 
160;  Darby  v.  Mayer,  10  Wheat.  465, 
468,  6  L.  Ed.  367;  Tayloe  v.  Riggs.  1  Pet. 
591.  7  L.  Ed.  275;  De  Lane  v.  Moore,  14 
How.  252,  263,  14  L.  Ed.  409;  Stebbins 
V.  Duncan,  108  U.  S.  32,  43,  27  L.  Ed.  641. 

This  rule  of  evidence  is  not  dispensed 
with,  by  the  local  statutes  of  Kentucky, 
which  provide,  that  no  person  shall  be 
admitted  to  deny  his  signature,  as  maker 
or  assignor  of  a  note,  in  a  suit  against 
him,  unless  he  will  make  an  affidavit,  de- 
nying the  execution  or  assignment;  these 
statutes  do  not  dispense  with  proof  of  the 
existence  of  the  instrument,  or  of  the 
right  of  the  partj^  to  hold  it  by  assign- 
ment. Sebree  v.  Dorr,  9  Wheat.  558,  6 
L.    Ed.  160. 

"The  evidence  must  be  attainable,  or 
within  the  power  of  the  party  who  is 
called  upon  to  produce  it."  United  States 
V.   Reyburn,   6   Pet.   352,   368.   8  L.   Ed.   424. 

11.  Limitation  of  the  rule. — A  witness, 
the  clerk  of  the  plaintiff,  examined  under 
a  commission,  stated  the  payment  of  a 
sum  of  money  to  have  been  made  by  him 
to  the  defendant,  and  that  the  defendant, 
at  his  request,  made  an  entry  in  the 
plaintiff's  rough  cash  book,  writing  his 
name  at  full  length,  and  stating  the  sum 
paid  to  him,  not  so  much  for  the  snke  of 
the  receipt,  as  in  order  for  him,  the  wit- 
ness, to  become  acquainted  with  his  sig- 
nature, and  the  way  of  spelling  his  name. 
It  is  not  necessary  to  produce  the  book 
in  which  the  entry  was  made,  and  parol 
evidence  of  the  payment  of  the  money  'S 
legal.  Keene  v.  Meade,  3  Pet.  1,  7  L.  Ed. 
581. 

Suppose  the  defendant  had  written  a 
letter  to  the  plaintiff,  acknowledging  the 
receipt  of  the  mo'^ey:  it  certainly  could 
not  be  pretended  that  the  production  of 
this  letter  would  be  indispensable,  and  ex- 
clude all  parol  evidence  of  the  advance; 
and  yet  it  would  be  written  evidence. 
Keene  7-.  Meade.  3  Pet.  1,  7,  7  L.   Ed.  581. 

12.  Memoranda  and  inventories. — Black- 
burn  V.    Crawfords,    3    Wall.    175,    191,    18 


L.  Ed.  186;  Insurance  Co.  v.  Weide,  f> 
Wall.  677,  680.  19  L.  Ed.  810. 

"The  defendants  gave  in  evidence,  that 
a  certain  George  Henry  was  two-thirds 
owner  of  the  cargo  of  which  this  rum 
was  a  part;  and,  in  order  to  prove  that 
the  rum  was  purchased  of  George  Henry, 
and  not  of  the  plaintiff,  they  offered  to 
prove  by  Henry's  clerk,  that  he  had  made 
a  charge  in  Henry's  books,  by  the  direc- 
tion of  Henry,  of  the  sale  of  the  rum  to 
the  defendants.  To  this,  it  was  objected 
that  the  books  of  Henry  should  be  pro- 
duced to  show  the  entry;  and  that,  other- 
wise, the  evidence  of  the  clerk  to  the  con- 
tents of  the  books  ought  not  to  be  ad- 
mitted. And  of  this  opinion  was  the 
court."  Keely  v.  Ord,  1  Dall.  310,  1  L.  Ed. 
151. 

A  manuiacturer  of  fermented  liquors, 
from  whom  taxes  had  been  collected  un- 
der a  second  assessment,  was,  in  order  Xc< 
recover  them,  required  by  the  act  of  July 
13.  1866  (14  Stat.  Ill,  Rev.  Stat.,  §  3225), 
to  show  that  his  return  did  not  contain 
any  vmderstatements;  and  he  should,  there- 
fore, prove  that  it  aireed  with  the  quan- 
tity of  liquor  actually  drawn  from  the 
fermenting  vessels.  For  that  purpose,  al- 
though not.  under  all  circumstances,  nec- 
essarily conclusive  for  or  against  the 
government,  his  books,  if  kept  as  the  law 
requires,  ought  to  be  the  best  evidence: 
and,  until  it  is  shown  that  they  cannot  be 
produced,  or  do  not  contain  the  desired 
information,  resort  cannot  be  had  to  the 
recollection  or  knowledge  of  witnesses  as 
to  circumstances  wearing  upon  the  ultimate 
fact  in  issue.  Bergdoll  v.  Pollock,  95  U. 
S.    337.    24    L.    Ed.    -12. 

13.  Public  records. — Weems  t'.  George. 
13  How.  190.  106,  14  L.  Ed.  108.  See  the 
title  RECORDS.  See.  also,  post.  "Gen- 
eral  Statement,"   III,  A. 

The  admission  of  parol  testimony  to 
prove  the  br-nging  of  a  suit  is  not  open 
to  the  objection  that  the  contents  of  a 
record  cannot  be  proved  by  parol,  because 
the  evidence  may  have  been  merely  of- 
fered to  show  demand  of  the  payment  of 
a  note;  a  fact  in  pais,  which  mav  b<^ 
proved  in  parol,  like  any  other  mode  of 
demand,  notwithstanding  it  was  made  by 
presenting  a  writ.  Weems  v.  George,  13 
How.   190,  197,   14   L.   Ed.   108. 
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is  deemed  a  matter  of  public  policy  to  prohibit  public  records  from  being  removed 
from  their  places  of  deposit  ;^^  although  if  their  removal  is  allowed,  or  in  any 
legitimate  way  effected,  they  certainly  constitute  the  best  evidence  of  their  con- 
tents and  authenticity.  1^5 

b.  Grants  and  Patents. — Whenever  a  party  claims  title  to  lands  under  a  Mexi- 
can grant,  the  general  rule  is  that  the  grant  must  be  found  in  the  proper  office 
among  the  public  archives;  this  is  the  highest  and  best  evidence. i"  Likewise  evi- 
dence of  parol  declarations  of  one  of  the  proprietaries  in  Pennsylvania  respecting 
a  sale  of  land  was  rejected.^''' 

c.  Treasury  Matters. — Where  a  permit  to  make  certain  purchases  is  issued  by 
the  treasury  department  under  the  treasury  regulations,  the  permit  itself  is  the 
best  evidence  to  prove  its  contents. ^^  Where  in  a  suit  by  the  United  States 
against  a  depositary  of  public  money,  the  depositary  ofifers  proof  of  credits  for 
clerk  hire,  evidence  from  the  books  of  the  treasury  in  some  form  is  indispensable, 
parol  evidence  in  such  cases  being  wholly  inadmissible."* 

d.  Proceedings  before  Magistrates  in  Insoh'ency  Matters. — Proceedings  before 
magistrates,  in  cases  of  insolvent  debtors,  are  matters  en  pais,  and  may  be  proved 
by  parol  testimony.-" 

^.  Records  of  Mining  District. — \\'hile  the  record  of  a  mining  district  is  the 
best  evidence  of  the  rules  and  customs  governing  its  mining  interests,  it  is  not  the 
best  or  the  only  evidence  of  the  priority  or  extent  of  a  party's  actual  possession. 21 

f.  Proceedings  in  Which  Technical  Record  Not  Required. — In  public  matters 
in  which  no  technical  record  is  required  to  be  made,  facts  arising  under  such 
transactions  may  be  established  by  parol  evidence. -^ 

g.  Instructions  of  Postmaster  General. — Parol  evidence  cannot  be  given  to  the 
etTect  that  one  set  of  written  instructions  from  the  postmaster  general  superseded 
another  set  of  written  instructions,  since  the  instructions  of  the  postmaster  gen- 
eral speak  for  themselves  and  if  the  one  supersedes  or  rescinds  the  other,  the  evi- 
dence is  to  be  sought  by  comparing  them  together.--* 

h.  Proof  of  Foreign  Lazt's. — The  principle  that  the  best  testimonv  shall  be  re- 


14.  Mitchel  7'.  United  States.  9  Pet.  711, 
7.32.  9  L.  Ed.  283;  United  States  v.  Wig- 
gins, 14  Pet.  3.34,  346,  10  L.  Ed.  481;  Mc- 
-Affee  t;.  Doremus,  5  How.  53,  12  L.  Ed. 
46;  Philadelphia,  etc.,  R.  Co.  v.  Howard, 
13  How.  307,  14  L.  Ed.  157;  Williams  7'. 
Conger,  125  U.   S.  397,   410,  31   L.   Ed.  778. 

15.  Williams  v.  Conger,  125  U.  S.  397, 
410,  31  L.  Ed.  778;  Iron  Silver  Min.  Co. 
:•.  Campbell,  135  U.  S.  286,  298,  34  L.  Ed. 
155. 

16.  Grants  and  patents. — See  post,  "Gen- 
eral Statement,"  III,  A.  See  United  States 
7'.  Castro,  24  How.  ;!46,  350,  16  L.  Ed.  659; 
United 'States  7'.  Teschmaker,  22  How.  :!92. 
16  L.  Ed.  353;  United  States  7'.  Vnlleio, 
22  How.  416,  16  L.  Ed.  359;  United  States 
7'.  Pico,  22  How.  406,  16  L.  Ed.  357:  United 
States  V.  Ortiz.  176  U.  S.  422.  448,  44  L. 
Ed.  529.  citing  United  States  v.  Cambns- 
ton,  20  How.  59,  15  L.  Ed.  828;  United 
States  7'.  Knight,  1  Black  227,  17  L.  Ed. 
76:  Peralta  7'.  United  States,  3  Wall.  434. 
18  L.  Ed.  221;  De  Argnello  v.  United 
States,  18  How.  539,  15  U.  Ed.  4  78.  See  the 
t'ties  DOCUMENTARY  EVIDENCE; 
PUBLIC   LANDS. 

17.  Richardson  7'.  Campbell,  1  Dall.  10, 
1   L.   Ed.    15. 

18.  Treasury  matters. — Biitler  v.  Maples, 
9  Wall,  7r,r,.  rrs,  i9  l.  Kd.  822.  See  the 
title  UNITED  STATES. 


19.  United  States  v.  Gilmore.  7  Wall 
491.   494.   19   L.   Ed.   282. 

20.  Proceedings  before  magistrates. — 
Turner  7'.  Eendall,  1  Cranch  117.  ::  L.  Ed. 
53.  See  the  titles  INSOLVEXCY;  JUS- 
TICE OF  THE  PEACE. 

21.  Records  of  mining  district.— Camp- 
bell 7'.  Rankin,  99  U.  S.  261.  2.".  L.  Ed.  435. 
See  the  title    MIXES   AND    MINERALS. 

22.  Occupancy  of  lands  for  military  pur- 
poses.— When  an  act  of  congress,  con- 
lirming  a  claim  to  land,  contains  a  pro- 
viso that  the  confirmation  shall  not  in- 
clude any  lands  occupied  by  the  United 
States  for  military  purposes,  the  fact  of 
such  occupancy  can  be  established  by 
parol  evidence,  and  is  not  necessarily  :i 
matter  of  record.  Morrow  v.  Whitney, 
95  U.   S.   551,  24   L.    Ed.   456. 

Docket  entries. — In  Maryland,  the  clerk 
of  a  county  court  was  properly  admitted 
to  prove  the  verity  of  a  copy  of  the  docket 
entries  made  bj-  him  as  clerk,  because,  by 
a  law  of  Maryland,  no  technical  record 
was  required  to  be  made.  Philadelphia, 
etc..  R.  Co.  V.  ?Ioward,  13  How.  307,  14 
L.   Ed.    157. 

23.  Instructions  of  postmaster  general. 
—See  the  title  POSTAL  LAWS.  And 
see  Dunlop  7'.  Munroe,  7  Cranch  242,  270, 
3    L.   Ed.   329. 
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quired  which  the  nature  of  the  thing  admits  of ;  or,  in  other  words,  that  no  testi- 
mony shall  be  received,  which  presupposes  better  testimony  attainable  by  the  party 
who  offers  it,  applies  to  foreign  laws,  as  it  does  to  all  other  facts.  The  sanction 
of  an  oath  is  required  for  their  establishment,  unless  they  can  be  verified  by  some 
other  such  high  authority  that  the  law  respects  not  less  than  the  oath  of  an  in- 
dividual.-^ 

i.  Usages  and  Customs. — A  general  usage  or  course  of  trade  may  be  proved  by 
parol,  notwithstanding  the  fact  that  such  usage  is  founded  on  the  laws  or  edicts 
of  the  government  of  the  country  where  such  usage  prevails. ^5 

III.    Secondary  Evidence. 

A.  General  Statement. — When  the  nonproduction  of  the  best  evidence  is 
satisfactorily  accounted  for,  secondary  evidence  of  its  existence  and  purport  may 
be  shown. 2*i'     But  a  partv  offering  secondary  evidence  must  first  account  for  the 


24.  Proof  of  foreign  laws. — Church  v. 
Hubbart.  2  Cranch  lb,.  S.U^.  2  L.  Ed.  249. 
See  generally,  the  titles  FOREIGN 
LAWS;  FOREIGN  JUDGMENTS; 
RECORDS  AND  JUDICIAL  PRO- 
CEEDINGS. 

"The  testimony  of  the  lawyer  of  Nor- 
way as  lo  the  law  of  that  country  was  ad- 
missible under  the  statute  of  Minnesota, 
which  provides  that  'the  existence  and  the 
tenor  or  eflfect  of  all  foreign  laws  may  be 
proved  as  facts  by  parol  evidence,  but  if 
it  appears  that  the  law  in  question  's  con- 
tained in  a  written  statute  or  code,  the 
court  may.  in  its  discretion,  reject  any  evi- 
dence of  such  law  that  is  not  accompanied 
by  a  copy  thereof.'"  Pierce  v.  Indseth, 
106   U.   S.    546,  550.  27   L.   Ed.  254. 

25.  Usages  and  customs. — Livingston 
:•  ]\Iaryland  Ins.  Co.,  7  Cranch  506.  j:^y, 
3  L  Ed.  421.  See  the  titles  EVIDENCE; 
JUDICIAL  NOTICE;  USAGES  AND 
CUSTOMS. 

26.  Nonproduction  of  original. — See  the 
title  LOST  INSTRUMENTS  AND  REC- 
ORDS.     And    see    Riggs     v.      Tayloe,      9 
Wheat.  483,  6  L.  Ed.  140;  Renner  7'.  Bank, 
9    Wheat.    581,    6    L.    Ed.    166;    Tayloe    v. 
Riggs.  1  Pet.  591,  7  L.  Ed.  275;  Patterson 
V.    Winn,    5    Pet.    233,    243.    8    L.    Ed.    108; 
United  States  v.  Reyburn.  6  Pet.  352,  365, 
8    L.    Ed.   424;    United   States   v.    Robeson, 
22  How.  319,  9  L.  Ed.  142;  United  States  t'. 
Acosta,   1   How.   24,  11   L.   Ed.  33;  Adams 
V.  Roberts,  2   How.  486,  1  L.  Ed    349;   De 
Lane   v.   Moore,   14    How.   252,   253,    14    L. 
Ed.    409;    United    States   v.    Davenport,    15 
How.  1,  14  L.  Ed.  575;  White  v.  Burnley, 
20  How.  235,  15  L.  Ed.  886;  United  States 
V.    Sutter.    21    How.    170,    16    L.    Ed.    119; 
Fuentes    v.    United    States.    22    How.    44.'>, 
16    L.    Ed.    376;    United    States    v.    C?-Stro,. 
24  How.  346,  350,  16  L.  Ed.  659;   Gregg  z: 
Forsyth,    24    How.    179,    16    L.    Ed.     nVZ; 
Romero  v.  United  States,   1  Wall.   721,   J  7 
L.    Ed.    627;    Peralta    v.    United    States,    3 
Wall.   434,   440,   18   L.    Ed.   221;    Insurance 
Co.  z'.  Weide.  9  Wall.   677,   680,  19   L.   Ed 
810;    Improvement    Co.    v.     Munson,      14 
Wall.   442,   449.  20   L.   Ed.   867;   Hedrick  v. 
Hughes,    15    Wall.    123,     21      L.      Ed.      52; 
Storm   V.   United   States,    94   U.    S.    76,   si, 


24  L.  Ed.  42;  Crim  v.  Handley,  94  U.  S. 
652,  660,  24  L.  Ed.  216;  Stebbin3  v.  Dun- 
can, 108  U.  S.  32,  43,  27  L.  Ed  641;  Rob- 
ertson c'.  Pickrell,  109  U.  S.  60S,  27  L.  Ed. 
1049:  Booth  V.  Tiornrn.  109  U.  S.  205.  ^08, 
27  L.  Ed.  907;  Probst  v.  Presbyterian 
Church,  129  U.  S.  182.  32  L.  Ed.  642; 
United  States  v.  Pendell,  185  U.  S.  189, 
202.  46  L.  Ed.  866. 

"Thus,  in  Riggs  v.  Tayloe,  9  Wheat.  483, 
486,  6  L.  Ed.  140,  this  court  said:  'The 
general  rule  of  evidence  is,  if  a  party  in- 
tended to  use  a  deed  or  any  other  instru- 
ment in  evidence,  he  ought  to  produce 
the  original  if  he  has  it  in  his  possession, 
or  if  the  original  is  lost  or  destroyed, 
secondary  evidence,  which  is  the  best  ihe 
nature  of  the  case  allows,  will  in  that  case 
be  admitted.  The  party,  after  provmg 
any  of  these  circumstances,  to  account  for 
the  absence  of  the  originals,  may  read  a 
counterpart,  or  if  there  is  no  counterpart, 
an  examined  copy,  or  if  there  should  not 
be  an  examined  copy,  he  may  gi\^e  parol 
evidence  of  its  contents.'  "  Stebbins  v. 
Duncan,  108  U.  S.  32,   43,  27  L.    Ed.   641. 

Secondary  evidence  of  a  lost  record, 
as  well  as  of  any  other  instrument,  is  ad- 
missible aft-er  proof  of  the  loss.  Cook  v. 
Burnley,  11  Wall.  672,  676,  20  L.  Ed.  84. 
See  ante.  "Public  Documents  or  Records," 
II.   C,   3. 

"The  rule  in  respect  to  judicial  records 
is  that  before  inferior  evidence  can  be  re- 
ceived of  their  contents,  their  existence 
and  loss  must  be  clearly  accounted  for. 
It  must  be  shown  that  there  was  such  a 
record,  that  it  has  been  lost  or  destroyed, 
or  is  otherwise  incapable  of  being  pro- 
duced: or  that  its  mutilation  from  time  or 
accident  has  made  it  illegible  In  this 
last,  though,  not  without  the  production 
of  the  original  in  the  condition  in  which 
it  may  be.''  Weatherhead  z\  Baskerville, 
11    How.    328,    329,   360,    13    L.    Ed.   717. 

Grants.— See  the  titles  DOCUMEN- 
TARY EVIDENCE;  PUBLIC  LANDS. 
And  see  ante.  "Grants  and  Patents,"  II, 
C.  3.  b. 

In  order  to  maintain  a  title  by  recond- 
ary  evidence,  the  claimant  must  show  to 
the   satisfaction  of  the  court;   1st,  tliat  the 
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grant  was  obtained  and  made  in  the  man- 
ner the  law  required,  at  some  former  timo, 
<and  recorded  in  the  proper  public  office. 
United  States  v.  Castro.  24  How.  34G,  :;r.O, 
16  L.  Ed.  659;  United  States  v.  Sutter,  21 
How.  170.  16  L.  Ed.  119;  United  States  v. 
Bolton,  23  How.  341,  342,  16  L.  Ed.  569; 
Peralta  v.  United  States,  3  Wall.  434.  440. 
18  L.  Ed.  221;  United  States  v.  KniK'ht, 
1  Black  227,  251,  17  L.  Ed.  76;  2d,  that  the 
papers  in  that  office,  or  some  of  "hem, 
liave  been  lost  or  destroj'cd.-  Urited 
States  V.  Castro.  24  How.  346,  16  L.  Ed. 
€59;  United  States  v.  Sutter,  21  How.  1?0, 
16  L.  Ed.  119;  United  States  v.  Bolton. 
23  How.  341,  342,  16  L-  Ed.  569;  United 
States  V.  Davenport,  15  How.  1,  14  L.  Ed. 
575;  Peralta  v.  United  States,  3  Wall. 
434,  440,  18  L.  Ed.  221;  United  States 
V.  Knight,  1  Black  227,  251,  17  L.  Ed.  76. 
And,  3dly,  he  must  support  this  proof 
by  showing,  that  witHin  a  reasonable  time 
after  the  grant  '.^  as  made,  tliere  was  a 
uidicial  s-urvey  of  the  land,  and  actual 
pr.-.-c:^>ion  by  him,  by  acts  of  ownership 
cvi*rci.>ed  over  it.  United  Stares  v.  Cas- 
tro. J-.4   How.  346.    15  L.   Ed    -VJ-J. 

In  United  States  v.  Pcndell.  185  U.  S. 
189.  202,  46  L.  Ed.  866,  citing  United  States 
V.  Sutter,  21  How.  170,  174,  16  L.  Ed.  119; 
United  States  v.  Castro,  24  How.  346,  350, 
16  L.  Ed.  659;  Peralta  v.  United  States, 
3  Wall.  434,  18  L.  Ed.  221,  it  was  said: 
■"The  contents  of  written  instruments  may 
be  proved  by  parol,  when  it  is  shown  that 
the  instrument  itself  has  been  lost  or  de- 
stroyed under  such  circumstances  as  to 
show  the  loss  or  destruction  was  not  the 
voluntary  and  intentional  act  of  the  party 
claiming  a  benefit  under  its  provisions. 
And  in  such  case  as  this  we  do  not  think 
the  treaty  or  the  act  of  congress  was  in- 
tended to  debar  parol  proof  of  the  ex- 
istence and  of  the  contents  of  a  grant 
which  had  been  destroyed  under  the  cir- 
cumstances detailed,  or  that  under  such 
circumstances  a  presumption  that  the 
grant  had  been  recorded  could  not  be  in- 
dulged." 

Documents  of  the  Spanish  and  Mexican 
government,  which  it  is  proved  were  de- 
stroyed by  the  soldiers  of  the  Texas  army 
during  the  Revolutionary  struggle,  rtiay 
be  proved  by  witnesses.  White  v.  Burn- 
ley, 20  How.  235,  15  L.  Ed.  886. 

A  petition  was  presented  to  the  board 
of  commissioners  in  California,  claiming 
the  confirmation  of  a  title  to  land,  whic'i 
petition  alleged  that  a  grant  had  been  is- 
sued by  Michehorena,  and  delivered  in 
June,  1843;  that  it  was  recorded;  that  it 
was  not  to  be  found  in  the  archives,  be- 
cause the  record  had  been  burned:  that 
the  grant  was  approved  by  the  depart- 
mental assembly,  but  that  the  record  of 
such  approval  had  been  burned;  thai 
therefore  the  claimant  could  not  produce 
any  evidence  that  the  grant  had  been  so 
approved.  The  secondary  evidence  of- 
fered   does    not    prove    the    existence    of 


such  records,  nor  their  destruction.  The 
recital  in  the  grant  is  not  sufficient  evi- 
dence of  this.  Fuentes  v.  United  States, 
22    How.    443,   16   L.    Ed.   37fi. 

Naturalization.— See  thd  title  N.\T- 
URALIZATION.  Hogan  v.  Kurtz/  94  U. 
S.  773.  777,  24  L.  Ed.  317,  cited  in  Boyd 
V.  Thayer.  143  U.  S.  135,  181,  36  L.  Ed. 
103.  which  cited  Blight  v.  Rochester,  7 
Wheat.   535,  546,   5    L.    Ed.   516. 

Wills. — Gaines  v.  Hennen,  24  How.  553. 
560,  16  L.  Ed.  770;  Darby  v.  Mayer,  10 
Wheat.  465,  468,  6  L.  Ed.  367;  Robertson 
V.  Pickrell,  109  U.  S.  60S,  612.  27  L  Ed. 
1049.      See   the   title  WILLS. 

Lost  note. — To  admit  secondary  evi- 
dence of  a  lost  note,  it  is  not  necessary 
that  there  should  be  a  special  count  in 
the  declaration,  upon  a  lost  note.  Renner 
V.   Bank.   9  Wheat.   581,  6  L.   Ed.   166. 

Less  of  bocks,  vouchers,  etc.,  of  dis- 
bursing officer.— See  the  titles  ARMY 
A\D  NAVY,  vol.  2,  p.  494;  UNITED 
STATES.  United  States  v.  Laub,  12  Pec. 
1,  9  L.   Ed.  977. 

Order  concerning  disbursement  of  pub- 
lic money.— \\'illiams  v.  United  States.  1 
How.  290,  11  L.  Ed.  135,  following  Riggs 
V.  Tayloe.  9  Wheat.  483,  486,  6  L.  Ed  140. 
See   the   title    UNITED    STATES. 

Authority  issued  to  deputy  marshal.— 
Wright  V.  United  States.  158  U.  S.  2:)'3,  .)9 
L.  Ed.  963.  See  the  title  UNITED 
STATES  MARSHALS. 

C'^mmission  to  privateer. — The  Estralla 
4  Wheat.  298.  4  L.  Ed.  574.  See  the  title 
NEUTRALITY. 

Antenuptial  contracts.— De  Lane  v. 
Moore.  14  How.  252,  253.  14  L.  Ed.  409, 
following  Tayloe  v.  Riggs,  1  Pet.  591,  7 
L.  Ed.  275.  See  the  titles  HUSBAND 
AND  WIFE;  MARRIAGE  CON- 
TRACTS AND  SETTLEMENTS. 

Lost  leases. — Crane  v.  Morris.  6  Pet 
598,  610,  8  L.  Ed.  514.  See  the  title 
LANDLORD    AND   TENANT. 

Register's  books  showing  selection  of 
school  lands. — Hedrick  v.  Hughes  15 
Wall.  123,  21  L.  Ed.  52.  See  the  '  title 
SCHOOLS. 

Insurance  policy.— Williams  v.  Craig.  1 
Dall.  313.  315.  1  L.  Ed.  153.  See  the  title 
INSURANCE. 

Results  of  examination  of  numerous 
bank  books. — When  it  is  necessary  to 
prove  the  results  of  an  examination  of 
many  books  of  a  bank  to  show  a  particular 
fact,  as  ex  gr..  that  A.  B.  never  at  any 
time  lent  money  to  a  bank,  and  the  ex- 
amination cannot  be  conveniently  made 
in  court,  the  results  may  be  proved  by 
persons  who  made  the  examination,  the 
books  being  out  of  the  state  and  beyond 
the  jurisdiction  of  the  court.  Burton  v. 
Driggs,  20   Wall.   125,  22  L.   Ed.  299. 

Where  best  evidence  in  oossession  of 
adverse  party. — See  post,  "Possession  of 
Bi.'^t    F.videnco   in    .Adverse    Party."   III.    B. 

Rule  applicable  ?like  to  civil  and  crimi- 
nal  suits. — Tlii.^    is   a   general   rule    of  evi- 


220 


BEST  AXD  SECOXDARY  Ef'IDEXCE. 


nonproduction  of  the  primar}-.  cr  best  evidence/-'   by  showing-^  that  he  has  ii; 


dence  applicable  to  criminal  as  well  as 
civil  suits.  United  States  v.  Rej'hurn,  6 
Pet.  352,  364.  S  L-  Ed.  424. 

Voluntary  destruction  of  instrument. — 
Where  a  writing  has  been  voluntarily  de- 
stroyed, for  fraudulent  purposes,  or  to 
create  an  excuse  for  its  nonproduction, 
secondarj'  evidence  of  its  contents  is  not 
admissible.  But  where  the  destruction  or 
loss  (although  voluntary)  happens 
through  mistake  or  accident,  such  evi- 
dence will  be  admitted.  Riggs  v.  Tayloo. 
9   Wheat.   483,  6  L.   Ed.   140. 

27.  Accounting  for  nonproduction  of 
best  evidence. — Williams  v.  Craig.  1  Dall. 
313.  315.  1  L.  Ed.  153;  Smith  v.  Carring- 
ton.  4  Cranch  62,  70.  2  L.  Ed.  550;  Riggs 
V.  Tayloe,  9  Wheat.  483.  486,  6  L.  Ed.  140; 
Bouldin  v.  Massie,  7  Wheat.  122,  123.  5 
L.  Ed.  414;  Minor  v.  Tillotson,  7  Pet.  99. 
100.  8  L.  Ed.  621;  Stein  v.  Bowman.  13 
Pet.  209.  10  L.  Ed.  129;  Fresh  v.  Gilson. 
16  Pet.  327,  331,  10  L.  Ed.  982;  United 
States  V.  Boyd,  5  How.  29,  12  L.  Ed.  30; 
Griffin  z:  Reynolds,  17  How.  609,  15  L. 
Ed.  229;  United  States  v.  Knight.  1  Black 
227.  251.  17  L.  Ed.  76;  Simpson  r.  Dall,  3 
Wall.  460.  18  L.  Ed.  265;  Peralta  t'.  United 
States,  3  Wall.  434,  440.  18  L.  Ed.  221; 
Storm  V.  United  States,  94  U.  S.  76.  81, 
24  L.  Ed.  42;  Stebbins  v.  Duncan.  108  U. 
S.  32.  43.  27  L.  Ed.  641;  Probst  z:  Presby- 
terian Church,  129  U.  S.  182,  187,  32  L. 
Ed.   642. 

28.  "The  testimony  which  establishes 
the  loss  of  a  paper  is  addressed  to  the 
court,  and  does  not  relate  to  the  contents 
of  the  paper.  It  i?  a  fact  which  may  be 
important,  as  letting  the  party  in  to  prove 
the  justice  of  the  cause,  but  does  not  it- 
self prove  anything  in  the  cause."  Tayloe 
V.  Riggs.  1  Pet.  591.  597,  7  L.  Ed.  275; 
Riggs  f.  Tavloe.  9  Wheat.  483,  485.  6  L. 
Ed^MO. 

Degree  of  proof  required. — "Proof  of 
the  contents  of  a  lost  paper  ought  to  be 
the  best  the  party  has  in  his  power  to 
produce,  and,  at  all  events,  such  as  to 
leave  no  reasonable  doubt  as  to  the  sub- 
stantial prrts  of  the  paper."  Renner  v. 
Bank,   9   Wheat.   581.   597,   6  L.   Ed.    166. 

The  rule  of  law  which  requires  the  best 
evidence  does  not  exact  that  the  loss  or 
destruction  of  the  document  of  evidence 
should  be  proved  beyond  all  possibility  of 
a  mistake.  It  only  demands  that  a  moral 
certainty  should  exist  that  the  court  has 
had  every  opporiunity  for  examining  and 
deciding  the  cause  upon  the  best  evidence 
within  the  power  or  ability  of  the  litigant. 
United  States  v.  Sutter,  21  How.  170,^175, 
16   L.    Ed.   119. 

"In  the  present  case,  it  appeared,  that 
the  note  was  in  court  a  few  days  before, 
and  introduced  in  evidence  on  the  irial 
against  Foyles.  the  maker,  but  had  been 
mislaid,  and  upon  thorough  search,  could 
not    be    found.      Every    case    of   this    kind 


must  depend,  in  a  great  measure,  upon  its 
own  circumstances.  This  rule  of  evidence 
must  be  so  applied  as  to  promoj:e  the  ends 
of  justice,  and  guard  against  fraud  or  im- 
position. If  the  circumstances  will  justify 
a  well-grounded  belief  that  the  original 
paper  is  kept  back  by  design,  no  second- 
ary evidence  ought  to  be  admitted;  but 
when  no  such  suspicion  attaches,  and  the 
paper  is  of  that  description,  that  no  doubt 
can  arise  as  to  the  proof  of  its  contents, 
there  can  be  no  danger  in  admitting  thi 
secondary  evidence.  In  this  case,  the  note 
having  been  in  court  a  few  days  before, 
and  proved,  upon  a  trial  aeainst  the 
maker,  there  could  be  no  possible  induce- 
ment to  withhold  it,  and  it  was.  no  doubt, 
mislaid,  purely  by  accident."  Renner  v. 
Bank,   9    Wheat.    581.    597,    6   L.    Ed.    166. 

Where  a  patent  issues  upon  an  assign- 
ment of  the  warrant,  and  the  legal  titl; 
is  thus  consummated,  the  assignment  it- 
self being  no  longer  a  paper  essential  to 
that  title,  the  same  degree  of  proof  of  its 
existence  cannot  be  required,  as  if  it  were 
relied  on  as  composing  part  of  the  title. 
Where  there  is  a  strong  degree  of  prob- 
ability that  the  assignment  has  been  lost 
or  destroyed,  through  accident,  its  non- 
production  by  the  party  claiming  under 
it  ought  not  to  operate  against  him.  so 
as  to  defeat  his  legal  title.  Bouldin  v. 
Msssie.  7  Wheat.   122.   123.  5  L.  Ed.  414. 

Presumptions. — See  the  titles  ANCIENT 
DOCUMENTS,  vol.  1.  p.  313;  DEEDS; 
DOCUMENTARY  EVIDENCE;  PRE- 
SU^IPTIONS  AND  BURDEN  OF 
PROOF. 

Fvidence  of  the  destruction  of  archives 
during  a  war  does  not  avail  the  holder 
of  such  a  naked  grant  unless  he  can  show 
where  and  how  the  specific  papers  neces- 
sarj'  to  complete  hi';;  title  were  lost  or 
destroyed.  United  States  v.  Neleigh,  1 
Black  298,   17   L.    Ed.    144. 

The  theory  of  claimants  was  that  the 
want  of  archive  eviden'^e  should  be  ex- 
cused on  the  ground  that  many  of  the 
records  were  lost  or  destroyed;  but  the 
records  of  the  Mexican  government  in 
California  being  found  in  tolerable  pres- 
ervation, and  the  most  enormous  frauds 
having  been  attempted  on  the  assumption 
that  this  theorv  would  account  for  their 
nonproduction,  the  court  was  compelled 
to  reject  it  as  altogether  fabulous.  United 
States  z:  Neleigh,  1  Black  298,  17  L.  Ed. 
144. 

"The  burning  of  an  office  and  of  its 
records  is  no  proof  that  a  particular  record 
had  ever  existed.  It  only  lays  the  foun- 
dation for  the  inferior  evidence.  If  that 
cannot  be  got,  the  result  must  be,  and  's, 
that  there  has  been  an  alleeration  of  the 
existence  of  a  record,  without  proof. 
There  is  no  w^y  of  bringing  it  to  the 
knowledge  of  others.  Nor  can  it  be  said 
to  be  known  certainly  by  him  who  asserts 
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good  faith  exhausted  in  a  reasonable  degree,-^  all  the  sources  of  information  and 


it."  Weatlierhead  v.  Baskerville,  11  How. 
328,   1)29,  360,    13   L-    Ed.   717. 

Affidavit  as  to  cause  for  nonproduction. 
—  Ihe  affidavit  of  a  party  to  the  cause, 
of  the  loss  or  destruction  of  an  original 
paper,  offered,  in  order  to  introduce 
secondary  evidence  of  the  contents  of  the 
paper,  is  proper;  if  such  affidavit  could 
not  be  received  of  the  loss  of  a  writing, 
the  contents  of  which  are  well  known  to 
others,  or  a  copy  of  which  can  be  proved, 
a  party  might  be  completely  deprived  of 
his  rights,  at  least,  in  the  court  of  law. 
Tayloe  v.  Riggs,  1  Pet.  591,  7  L.  Ed.  275. 
See,  also,  De  Haven  v.  Henderson,  1  Dall. 
423.  424.  1  L.  Ed.  206;  Patterson  v.  Winn, 
5   Pet.   233.  243,  8    L.   Ed.   108. 

"When  we  compare  the  mischief  to  be 
apprehended  from  the  admission  of  second- 
ary proof,  on  the  affidavit  of  the  party, 
where  there  is  reason  to  believe  that  other 
testimony  to  that  fact  cannot  be  adduced, 
with  the  mischief  to  arise  from  the  abso- 
lute exclusion  of  such  an  affidavit,  we 
think  the  views  of  justice  will  be  best 
promoted  by  allowing  the  affidavit,  not 
as  conclusive  evidence,  but  as  >ubinittcd 
to  the  consideration  of  the  court,  to  be 
weighed  with  the  other  circumstances  of 
the  case.  In  the  case  before  the  court, 
it  is  not  probable,  that  any  other  testi- 
mony of  the  loss  of  the  paper  was  at- 
tainable; and  we  think  the  affidavit  of  the 
l)arty  laid  a  proper  foundation  for  the  ad- 
mission of  secondary  evidence."  Tayloe 
V.  Riggs,  1  Pet.  591,  597,  7  L.  Ed.  275. 

In  the  courts  of  common  law.  in  Eng- 
land, we  find  some  cases,  in  which  the  affi- 
davit of  a  party  has  been  received,  re- 
specting collateral  facts  which  occur  in 
the  progress  of  a  cause;  and  in  courts  of 
equitv,  it  is  usual,  when  a  bill  is  tiled  to 
set  up  a  written  instrument  which  is  lost, 
to  annex  an  affidavit  to  the  bill,  that  the 
instrument  is  lost.  Tayloe  v.  Riggs,  1  Pet. 
59],    597,   7   L.    Ed.   275. 

Contents  cf  affidavit. — Where  the  affi- 
ant merely  states  it  as  his  belief  or  im- 
pression that  the  original  has  become  lost 
or  mislaid,  this  is  sufficient  to  let  in 
secondary  evidence.  And  an  impression 
is  an  image  fixed  in  the  mind;  it  is  be- 
lief. Williams  v.  United  States,  1  How. 
290.  11  L.  Ed.  135,  citing  Riggs  v.  Tayloe, 
9   Wheat.   483.    486,    6    L.    Ed.    140. 

29.  Reasonable  effort  to  secure  best  evi- 
dence.— Winn  V.  Patterson,  9  l\'t.  663, 
675,  9  L.  Ed.  266;  Patterson  v.  Winn,  5 
Pet.  233,  242,  8  L.  Ed.  108;  Gaines  v.  Hen- 
nen.  24  How.  553,  562,  16  L.  Ed.  770. 
Simpson  v.  Dall,  3  Wall.  460,  18  L.  Ed. 
265;  Improvement  Co.  v.  Munson,  14  Wall. 
442,  449,  20  L.  Ed.  867;  Storm  v.  United 
States,  94  U.  S.  76,  81.  24  L.   Ed.  42. 

"Rut  if  all  reasonable  diligence  has  been 
used  to  find  it.  at  the  place  where  the  law 
presumes  it  to  be,  no  more  can  be  re- 
quired,   for   the   purpose   of   letting   in   the 


secondary  evidence."  United  States  v. 
Reyburn,   6   Pet.  352,  366,   8   L.   Ed.   424. 

The  rules  of  evidence  are  adopted  for 
practical  purposes  in  the  administration 
of  justice;  and  although  it  is  laid  down 
in  the  books,  as  a  general  rule,  that  the 
best  evidence  the  nature  of  the  case  will 
admit  of  must  be  given;  yet  it  is  not  un- 
derstood that  this  rule  requires  the  strong- 
est possible  assurance  of  the  matter  in 
question.  The  extent  to  which  the  rule 
is  to  be  pushed  is  governed,  in  some 
measure,  by  circumstances;  if  any  sus- 
picion hangs  over  the  instrument,  or  that 
it  is  designedly  withheld,  a  more  rigid 
inquiry  should  be  made  into  the  reasons 
for  its  nonproduction;  but  where  there  is 
no  such  suspicion,  all  that  ought  to  be 
required  is  reasonable  diligence  to  obtain 
the  original.  Minor  v.  Tillotson.  7  Pet. 
99.  8  L.  Ed.  621. 

Great  effort  to  produce  a  paper  will  not 
be  required  where  the  holder  of  such  pa- 
per could  not  be  compelled  to  produce 
the  same  and  thereby  give  evidence 
against  himself.  United  States  z-'.  Reyburn. 
6   Pet.  352.  366,   8   L.   Ed.   424. 

W'here  certain  original  letters  had  been 
passing  between  two  attorneys  in  a  case, 
r.nd  one  of  the  attorneys  testified  that  he 
had  looked  over  his  papers  for  all  such 
documents  as  related  to  the  case,  and 
that  the  needed  letters  were  not  among 
them;  that  he  recollected  thinking  about 
the  letters  at  the  time  he  was  looking 
over  his  papers,  but  (being  under  the  im- 
pression that  he  had  left  them  with  his 
colleague)  did  not  make  "any  special 
search  for  them,"  and  where  the  other 
attorney  testified  that  he  had  had  the 
letters,  but  was  under  the  impression  that 
he  had  returned  them  to  tlie  first  at- 
torney; that  he  had  not  examined  his  files 
of  letters,  and,  not  findincj  his  letters 
among  the  other  papers  in  his  possession, 
supposed  that  the  first  attorney  had  them; 
held,  that  the  secondary  evidence  of  the 
contents  of  the  letters  was  wrongly 
given;  the  court  assuming  of  course  that 
the  search  was  insufficient.  Simpson  v. 
Dall.  3  Wall.  460,    18    L.    Ed.  265. 

Where  an  antenuptial  contract  was  al- 
leged to  have  been  made,  and  the  affi- 
davits of  the  parties  ch..ining  under  it 
alleged  that  they  never  possessed  or  saw 
it;  that  they  had  made  diligent  inquiry  for 
it.  but  were  unable  to  learn  its  present  ex- 
istence or  plai-e  <'t  existence:  tliat  inquiry 
had  been  made  of  the  guardian  of  one  of 
the  children,  who  said  that  he  had  never 
been  in  possession  of  it,  and  did  not 
know  where  it  w-as;  that  inquiry  had  been 
made  at  the  recording  offices  in  vain,  and 
tliat  the  affiants  believed  it  to  be  lost; 
secondary  proof  of  its  contents  oucrht  to 
have  been  admitted.  De  Lane  v.  Moore, 
14  How.  25".  253,  14  L.  I'd.  409.  following 
Tayloe  v.  Riggs,  1   Pet.   591,  7  L.  Ed.   275. 
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means  of  discovery  which  the  nature  of  the  case  would  naturally  suggest.^^  and 
which  were  accessible  to  him.'-^ 

B.  Possession  of  Best  Evidence  in  Adverse  Party, — If  the  best  evidence 
be  in  the  possession  of  an  adverse  party,  who  fails  to  produce  it,^^  after  notice/^« 
secondary  evidence  will  be  admissible.  But  the  refusal  to  produce  the  best  evi- 
dence affords  neither  presumptive  nor  prima  facie  evidence  of  the  fact  sought  to 
be  proved.  A  party  cannot  infer  from  the  refusal  to  produce  books  which  have 
been  called  for,  that  if  produced  they  would  establish  the  fact  which  he  alleges 
they  would  prove.  The  party  in  such  a  case  may  give  secondary  evidence  of  the 
contents  of  such  books  or  papers;  and  if  such  secondary  evidence  is  vague,  im- 
perfect, and  uncertain  as  to  dates,  sums,  boundaries,  etc.,  every  intendment  and 


30.  Simpson  v.  Dall,  3  Wall.  460,  18  L- 
Ed.  265;  Gaines  v.  Hennen,  24  How.  553, 
5t>2,  16  L.  t^d.  770;  Fatterson  v.  V\  inn,  5 
Pet.  233.  243,  8  L.  Ed.  108;  Improvement 
Co.  V.  Munson,  14  Wall.  442,  449,  20  L- 
Ed.   867. 

An  exception  stated  that  a  certain  deed 
was  proved  to  have  been  in  the  posses- 
sion of  Wade  Hampton,  and  that  on  ap- 
plication to  him,  by  the  plaintiff's  at- 
torney, for  it,  he  gave  him  a  bundle  of  pa- 
pers, saying,  they  were  all  the  titles  to  his 
Houmas  land  (the  premises  in  question 
being  a  part  of  the  tract);  but  which 
bundle,  on  examination,  did  not  contain 
the  original  deed  in  question.  There  was 
no  other  place  to  which  the  law  pointed, 
where  search  could  be  made;  and  nothing 
more  could  be  required,  unless  it  was 
necessary  to  have  the  oath  of  Wade 
Hampton  that  the  deed  was  not  in  his 
possession.  But  this,  under  the  circum- 
stances of  this  case,  was  unnecessary. 
There  do  not  appear  any  grounds  for 
supposing  the  deed  was  designedly  with- 
held; and  the  circumstances  under  which 
the  search  was  made  were  equivalent  to 
the  witness's  having  had  free  access  to 
all  Wade  Hampton's  papers,  and  proving 
that  the  deed  could  not  be  found  among 
them.  The  examination  was  made  by  the 
witness,  under  all  the  advantages  and 
prospect  of  finding  the  deed  tnat  could 
have  been  afforded  to  Hampton  himself. 
Minor  v.  Tillotson.  7  Pet.  99,  100,  8  L.  Ed. 
621. 

31.  Accessibility. — Simpson  v.  Dall,  3 
Wall.    460,    18    L.    Ed.    265. 

WHiere  a  privateer,  cruising  under  a 
commission,  was  lost,  subsequent  to  tho 
capture  in  question,  the  previous  exist- 
ence of  the  commission  on  board  was  al- 
lowed to  be  proved  by  parol  evidence.  The 
Estrella,    4    Wheat.    298,    4    L.    Ed.    574. 

Where  the  counsel  in  a  case  have  agreed 
that  either  party  shall  produce,  upon  no- 
tice at  the  trial,  any  papers  which  may 
be  in  his  possession,  the  failure  of  the 
plaintiff,  the  agent  in  America  of  a  firm 
in  London,  to  produce  upon  such  notice 
an  invoice  of  goods  consigned  to  his  prin- 
cipals in  London,  is  not  such  a  failure  to 
comply  with  this  agreement  as  will  admit 
parol  testimony  of  the  contents  of  the. 
invoice,  for  it  is  to  be  presumed  that  the 
invoice    had   been    forwarded    to   the    con- 


signees. The  offer  of  the  plaintiff  to 
prove  that  such  was  the  fact,  and  the  con- 
cession Without  v>i  ^oi  tnat  it  v>  as  so  by 
the  defendant,  preclude  him  from  after- 
wards objecting  that  proof  was  not  given. 
Turner  v.  \ates,  16  How.  14,  14  L.  Ed. 
824. 

Where  the  best  evidence  in  inaccessible, 
by  reason  oi  tue  lact  tiiat  it  na^  uecuiiic 
a  matter  of  record  and  hence  cannot  be 
taken  from  the  office,  its  nonproduction  is 
sufficiently  accounted  for.  Mc.A.ffee  r'. 
Doremus,   5   How.    53,  12   L.    Ed.  46. 

32.  Failure  of  adverse  party  to  produce 
evidence. — Riggs  v.  Tayloe,  9  Wheat.  48J, 

6  L.  Ed.  140;  Hanson  f.  Eustace,  2  How. 
653,  708.  11  L.  Ed.  416;  Union  ins.  Co.  ;'. 
Smith.   124  U.   S.   405,   423,  31   L.    Ed.  497. 

Where  existence  of  best  evidence  is  de- 
nied.— Where  notice  is  given  to  produce 
evidence  which  would  be  the  best  evi- 
dence in  certain  matters,  and  the  party 
notified  denies  the  existence  of  such  evi- 
dence, secondary  evidence  is  admissible. 
Dunbar  v.  United  States,  156  U.  S.  185, 
195,   39   L.    Ed.  390. 

33.  Notice, — Hanson  v.  Eustace,  2  How. 
653,  708,  11  L.  Ed.  416;  Riggs  v.  Tayloe, 
9  Wheat.  483,  6  L.  Ed.  140;  liutler  v.  Ma- 
ples, 9  Wall.  766,  778,  19  i^.  Ed.  822;  Union 
Ins.  Co.  V.  Smith,  124  U.  S.  405,  423,  31 
L.  Ed.  497;  Dunbar  v.  United  States,  15& 
U.    S.    185.   195,   39    L.    Ed.   390. 

Necessity  for  notice. — It  is  necessary  to 
give  notice  to  the  other  party  to  produce 
the  best  evidence  before  secondary  evi- 
dence can  be  admitted.  Lindenberger  v. 
Beall,  6  Wheat.  104.  106,  5  L.  Ed.  216; 
Chicago  V.  Greer,  9  Wall.  726,  734,  19  L- 
Ed.    769;    Carroll   v.   Peake,    1    Pet.   18.   21, 

7  L.  Ed.  34.  Bradley  v.  Bradley,  4  Dall. 
112.  1  L.    Ed.  763. 

To  whom  notice  given.— Where  one  is 
not  a  part}'-  to  the  alleged  deed,  no  notice 
can  be  given  to  him,  within  the  general 
rule,  for  the  production  of  deeds;  nor.  if 
he  stands  merely  in  the  character  of  a 
witness  to  the  deed,  is  he  compellable  to 
produce  it.  Edgar  t'.  Robinson,  4  Dall. 
132.  1   L.   Ed.   772. 

Evidence  of  notice. — See  the  title  NO- 
TICE. 

"Evidence  of  the  letter  containing  no- 
tice having  been  put  into  the  postofiice,_ 
directed  to  the  defendant,  at  his  place  of 
residence,   was   suflicient   proof  of  the   no- 
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presumption  as  to  such  particulars  shall  be  against  the  party  who  might  remove  all 
doubt  by  producing  the  higher  evidence.^'* 

C.  As  Affected  by  Rules  of  Court. — However  convenient  a  rule  established 
by  a  circuit  court,  relative  to  the  introduction  of  secondary  proof,  might  be,  to 
regulate  the  general  practice  of  the  court,  it  could  not  control  the  rights  of  par- 
ties, in  matters  of  evidence  admissible  by  the  geeral  principles  of  law.-'*^ 

D.  Where  Alleged  Best  Evidence  Immaterial. — Where  the  alleged  best 
evidence,  if  produced,  would  be  immaterial,  parol  evidence  of  independent  mat- 
ters is  admissible.'*" 

E.  Degrees  of  Secondary  Evidence. — The  rule  established  by  the  supreme 
court  as  to  the  introduction  of  secondary  evidence — that  it  might  be  the  best  whicli 
the  party  has  it  in  his  power  to  produce — is  to  be  so  applied  as  to  produce  the  en-is 
of  justice  and  guard  against  frauds,  surprise,  and  imposition.  The  court  has  net 
gone  to  the  length  of  the  English  adjudication,  that  there  are  no  degrees  in  sec- 
ondary evidence.^'^ 

BETTERMENTS. — See  the  titles  Ejectment;   Improvements;   Partition. 
BETTING.— See  the  title  Gaming. 
BETWEEN.— See  note  1. 
BEYOND.— See  note  2. 


tice,  to  be  left  to  the  jury."     Lindenberger 
V.   Beall,  6  Wheat.   104.   lOG,   5  L.   Ed.   216. 

34.  Presumptions  arising  from  refusal. 
—Hanson  v.  Eustace,  2  How.  053,  708,  11 
L.  Ed.  416.  See  the  title  PRESUMP- 
TIONS AND  BURDEN   OF  PROOF. 

35.  As  affected  by  rules  of  court. — 
Patterson  v.  Winn,  5  Pet.  233.  8  L.  Ed. 
108.     See  the  title    RULES  OF   COURT. 

36.  Alleged  best  evidence  immaterial. 
— Where  it  is  objected  that  the  court 
erred  in  permitting^  a  witness  to  testify 
that  he  had  appropriated  the  proceeds  of 
the  sale  of  opium  charged  to  have  been 
smuggled,  n  'iiirt  to  take  up  a  draft  drawn 
by  the  defer-dnnt,  on  the  ground  that  the 
paper  was  itself  the  best  evidence  as  to 
the  party  by  whom  it  was  drawn,  since 
the  paper  if  produced  in  evidence  would 
not  disclose  by  whom,  or  with  what 
moneys  it  was  pa'd.  or  what  disoosition 
was  made  of  it  after  payment,  these  be- 
ing independent  could  be  shown  by  other 
testimony.  Dunbar  v.  United  States.  1.5i; 
U.  S.    185,   196,   39    L.    Ed.   390.       ' 

37.  Degrees  of  secondary  evidence. — 
Cornett  v.  Williams,  20  Wall.  226,  22  L. 
Ed.  254;  Renner  v.  Bank,  9  Wheat.  581, 
597,  6  L.  Ed.  166.  Sec.  generally,  ante, 
"General   Statement,"    II,   A. 

In  the  case  of  a  lost  note,  it  is  not 
necessary  that  its  contents  should  be 
proved  by  a  notarial  copy;  all  that  is  re- 
quired is  that  it  should  be  the  best  evi- 
dence the  party  has  it  in  his  power  tj 
produce.  Renner  v.  Bank,  9  Wheat.  581, 
6  L.  Ed.   166. 

1.  Between. — The  legislature  of  Virginia 
mcorporatcd  the  stockholders  of  the  Rich- 
mond, Fredericksburg  and  Potomac  Rail- 
road Company,  and  in  the  charter  pledged 
Itself  not  to  ;dlo\v  any  other  railroad  to 
be  constructed  between  those  places,  or 
any  portion   of   that   distance.      The   court 


said:  "It  is  said  that  the  words  'passen- 
gers traveling  between  the  one  city  and 
the  other,'  contain  this  limitation,  their 
meaning  being  passengers  traveling  from 
one  city  to  the  other.  The  word  between 
in  this  clause  admits  of  that  interpretation, 
but  does  not  require  it.  That  word  may 
also  designate  any  part  of  the  intermediate 
space,  as  well  as  the  whole.  It  may  be 
correctly  said  that  the  complainants'  rail- 
road is  between  Richmond  and  Washing- 
ton, though  it  does  not  traverse  the  whole 
distance  from  one  of  those  cities  to  the 
other,  and  the  words  which  immediately 
follow  certainly  tend  strongly  to  show  that 
it  was  in  this  last  and  more  comprehen- 
sive sense  the  word  between  was  here 
used.  The  whole  clause  is,  'passengers 
traveling  between  one  city  and  the  other, 
upon  the  railroad  authorized  by  this 
act.' "  Richmond,  etc.,  R.  Co.  v.  Louisa 
R.  Co.,   13   How.  71,  85,  14,  L.   Ed.  55. 

Between  ports. — In  Knott  v.  B.itany 
Mills.  1T9  U.  S.  69.  75,  45  L.  Ed.  90,  it 
is  said:  "The  words  'between  ports  of 
the  United  States  and  foreign  ports'  no 
more  appropriately  designate  foreign  voy- 
ages beginning  here,  than  such  voyages 
beginning  abroad."  See,  also,  the  titles 
MARINE  INSURANCE:  SHIPS  AND 
SHIPPING. 

Between  two  rivers. — Tlie  territory  ly- 
ing between  two  rivers  is  the  whole  coun- 
try, from  their  sources  to  their  mouths; 
and  if  no  branch  of  either  of  them  has 
acquired  the  name,  exclusive  of  another, 
the  main  branch  to  its  source,  must  be 
considered  as  the  true  river.  Doddridge 
V.  Thompson,  9  Wheat.  469,  470,  6  L.  Ed. 
137. 

2.  Beyond  the  Cape  of  Good  Hope.— 
In  Hadden  v.  The  Collector,  5  Wall.  107, 
113,  18  L.  Ed.  518,  it  is  said:  "The  terms 
beyond  the   Cape  of   Good  Hope  are  em- 
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BEYOND  A  REASONABLE  DOUBT.— See   the   title   Reasoxadle   Doubt. 

BEYOND  THE  SEAS. — As  used  in  statutes  of  limitation,  the  term  beyond 
th.e  seas,  lias  been  construed  as  equivalent  to  without  the  jurisdiction  of  the 
state,  or  without  the  limits  of  the  state. ^ 

BIAS.— See  note  2. 

BIBLE. — As  to  admissibility  of  family  bible  to  prove  questions  of  mar- 
riage, age.  birth,  etc.,  see  the  title  Pedigree. 

BICYCLES. — As  to  rights  and  duties  of  persons  riding  bicycles  on  high- 
ways, see  the  title  Streets  and  Highways.  See,  also,  the  title  Sundays 
AND  Holidays. 

BIDS. — See  the  titles  Auctions  and  Auctioneers,  vol.  2,  p.  743 ;  Judicial 
Sales;  Sheriffs  and  Constables.  As  to  bids  on  contracts  with  cities,  coun- 
ties and  towns  and  the  United  States,  see  the  titles  Counties;  Municipal 
Corporations;    United   States. 

BIGAMIST.— See  note  3. 


ployed  as  descriptive  of  the  locality  of 
certain  countries,  not  their  relative  posi- 
tion with  respect  to  ports  of  import. 
They  are  used  to  avoid  the  necessity  of 
enumerating  the  countries  which  lie  east 
of  the  Cape.  'Beyond  the  Cape'  and  'east 
of  the  Cape'  are  often  used  in  the  acts 
of  congress  as  equivalent  expressions. 
I'hey  indicate  the  locality  of  certain 
countries  with  reference  to  the  position  of 
tne  lawmakers  at  the  national  capital.  In 
a  similar  manner  would  the  words  'be- 
yond the  Mississippi'  be  construed  if 
found  in  an  act  of  congress.  They  would 
be  held  to  refer  to  the  countrj'  west  of 
the  Mississippi,  which,  with  reference  to 
the  legislators  at  Washington,  would  lie 
beyond   that    river." 

m  Powers  V.  Comly,  101  U  S.  789,  790, 
2o  L.  Ed.  805,  it  is  said:  "This  case  is 
substant'ally  disposed  of  by  Hadden  v. 
The  Collector,  5  Wall.  107,  18  L.  Ed.  518, 
and  Sturges  v.  The  Collector,  12  Wall.  19, 
20  L.  Ed.  255.  Section  .3  of  the  act  of 
June  6,  1872  (17  Stat.  232),  is  in  all  ma- 
terial respects  like  the  statutes  under  con- 
sideration in  those  cases  where  we  held 
that  countries  beyond  the  Cape  of  Good 
Hope  and  countries  'east  of  the  Cape  of 
Good  Hope'  meant  countries  with  which, 
at  that  time,  the  United  States  ordi- 
narily carried  on  commercial  intercourse 
by  passing  around  that  cape."  See,  also, 
the  title   REVENUE  LAWS. 

1.  Beyond  the  seas. — Rhodes  v.  Bell,  2 
How.  :J97,  405,  11  L.  Ed.  314;  Bank  of 
Alexandria  v.  Dyer,  14  Pet.  141,  145,  10 
L.  Ed.  391:  Murray  v.  Baker,  3  Wheat. 
541,  545,  4  L.  Ed.  454;  Shelby  v.  Guy,  11 
Wheat.  361,  368,  6  U  Ed.  495;  Davie  v. 
Briggs,  9V   U.  S.   628,   637,  24  L.   Ed.   1086; 


Green  v.  Neal,  6  Pet.  291,  300,  8  U  Ed.  402. 
In  Faw  V.  Roberdeau,  3  Cranch  174,  2 
L.  Ed.  402,  the  court  said  beyond  sea,  and 
out  of  the  state,  are  analogous  expres- 
sions, and  are  to  have  the  same  construc- 
tion. See,  also,  the  title  LIMITATION 
OF  ACTIONS  AND  ADVERSE  POS- 
SESSION. 

2.  Bias.— See  the  titles  JURY;  WIT- 
NESSES. And  see  Hopt  v.  Utah,  120  U. 
S.   430,   432,   30  L.   Ed.   708. 

3.  Bigamist. — In  Cannon  v.  United 
States,  116  U.  S.  55,  72,  29  L.  Ed.  561,  it 
is  said:  "Section  8  excludes  from  voting 
every  polygamist,  bigamist,  or  person  co- 
habiting with  more  tlian  one  woman,  and 
every  woman  cohabiting  with  any  polygam- 
ist, bigamist,  or  person  cohabiting  with  more 
than  one  woman.  This  section  was  con- 
sidered by  this  court  in  Murphy  v.  Ram- 
sey, 114  U.  S.  15,  29  L.  Ed.  47,  where 
Air.  Justice  Matthews,  speaking  for  the 
court,  in  construing  the  words  bigamist 
and  'polygamist'  in  that  section,  says:  'In 
our  opinion,  any  man  is  a  polygamist  or 
bigamist,  in  the  sense  of  this  section  'of 
the  act,  who,  having  previousl}'  married 
one  wife,  still  living,  and  having  another 
at  the  time  when  he  presents  himself  to 
claim  registration  as  a  voter,  still  main- 
tains that  relation  to  a  plurality  of  wives, 
although,  from  the  date  of  the  passage  of 
the  act  of  March  22,  1882,  until  the  day 
he  offers  to  register  and  to  vote,  he  may 
not^in  fact  have  cohabited  with  more  than 
one  woman."  See,  also.  Murphy  v.  Ram- 
sey, 114  U.  S.  15,  40,  41,  29  L.  Ed.  47; 
And  see  the  titles  ADULTERY,  FORNI- 
CATION AND  LEWDNESS,  vol  1,  p. 
196;  BIGAMY  AND  POLYGAMY. 


BIGAMY  AND  POLYGAMY. 

L!Y    GORDOX     NELSON. 

I.  General  Consideration  of  the  Offense,  226. 

II,  Power  of  States  and  Territories  to  Prohibit,  226. 

III.  Acts  of  Congress,  226. 

IV.  Elements  of  Offense,  227. 

A.  Prior  and  Subsequent  Marriage,  227. 

B.  Cohabitation,  227. 

C.  Intent,  227. 

V.   Pleading  and  Practice,  227, 

A.  Indictment,  227. 

B.  Pleas  and  Defenses,  227. 

1.  Statutory  Pleas,  227. 

a.  Absence  for  Statutory  Period,  227. 

b.  Marriage  Dissolved  by  Court,  228. 

c.  Marriage  Declared  Void  by  Court,  228. 

2.  Invalidity  of  Prior  Marriage,  228, 

3.  Religious  Belief,  228. 

4.  Ignorance  of  Law,  228. 

C.  Instructions,  228. 

VI.   Evidence,  228. 

A.  Proof  of  Marriage.  228. 

1.  In  General,  228. 

2.  By  Reputation,  229. 

3.  By  Confessions,  229. 

B.  Proof  of  Intent,  229, 

C.  Witnesses,  229. 

D.  Weight  and  Sufficiency.  230.  , 

VII.   Punishment,  230. 

VIII,   Appellate  Jurisdiction,  230. 

CROSS   REFERENCES. 

As  to  inheritable  capacity  of  illegitimate  children  of  polygamous  marriage,  see 
the  tide  Descent  and  Distribution.  For  qualification  of  jurors,  see  the  title 
Jury.  As  to  right  of  congress  to  repeal  the  act  incorporating  polygamous  church 
in  Utah,  see  the  title  Constitutional  Law.  And  as  to  the  right  of  United  States 
to  take  property  upon  dissolution  of  such  corporation  and  apply  cy  pres  doc- 
trine, see  the  titles  Charities;  Escheat.  As  to  legitimacy  of  children  of 
polygamous  marriage,  see  the  title  Bastardy.  As  to  effect  constitutional 
amendment  to  §  5352  of  Revised  Statutes  on  right  of  territory  to  legislate 
against  polygamy,  etc.,  see  the  title  Constitutional  Law.  As  to  effect  of  pro- 
vision of  constitution  prohibiting  congress  from  making  laws  restricting  freedom 
of  religious  worship  on  polygamy,  sec  the  title  Constitutional  Law.  As  to 
effect  of  polygamy  upon  qualification  of  voters,  see  the  title  Elections.  And  as 
to  effect  upon  qualifications  of  office  holders,  see  the  title  Public  Officers.  As 
to  proof  of  marriage,  see  the  title  Marriage.  As  to  charge  of  court  in  a  bigamy 
case,  see  the  title  Jury.  For  power  of  president  to  grant  amnesty,  see  the  title 
Pardon.     As  to  indictment  in  case  of  bigamy,  see  the  title  Indictments,  In- 
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FORMATIONS  AND  PRESENTMENTS.     As  to  unlawful  cohabitation  with  more  than 
one  woman,  see  the  title  Adultery,  Fornication  and  Lewdness,  vol.  1,  p.  196. 

I.    General  Consideration  of  the  Offense. 

At  common  law.  the  second  marriage  was  always  void  and  from  the  earliest 
history  of  England  polygani}'  has  been  treated  as  an  offense  against  society.' 
Bigamy  and  polygamy  are  likewise  crimes  by  the  laws  of  all  civilized  and  Chris 
tian  countries. 2  Polygamy  and  adultery  may  be  crimes  which  involve  disloyalt} 
to  the  marital  relation,  but  they  are  rather  crimes  against  such  relation  than 
against  the  wife.^ 

II.    Power  of  States  and  Territories  to  Prohibit. 

The  state  has  a  perfect  right  to  prohibit  polygam\ .  and  all  other  open  oftenses 
against  the  enlightened  sentiment  of  mankind,  notwithstanding  the  pretense  of 
religious  conviction  by  which  they  may  be  advocated  and  practiced.'*  And  a  like 
power  mav  be  exercised  by  a  territory,  notwithstanding  the  acts  of  congress  upon 
that  subject."^ 

III.   Acts  of  Congress. 

The  act  of  congress  provides  that  every  person  who  has  a  husband  or  wife 
living  who.  in  a  territory  or  other  place  over  which  the  United  States  have  e.xclu- 
sive  jurisdiction,  hereafter  marries  another,  whether  married  or  single,  and  any 
man  who  hereafter  simultaneously,  or  on  the  same  day,  marries  more  than  one 
woman,  in  a  territory  or  other  place  over  which  the  United  States  have  exclusive 
jurisdiction,  is  guilty  of  polygamy,  and  shall  be  punished  by  a  fine  of  not  more 
tl.an  five  hundred  dollars  and  by  imprisonment  for  a  term  of  not  more  than  five 
vears ;  but  this  section  shall  not  extend  to  any  person  by  reason  of  any  former 
marriage  whose  husband  or  wife  by  such  marriage  shall  have  been  absent  for  five 
successive  vears,  and  is  not  known  to  such  person  to  be  living,  and  is  believed  by 
such  person  to  be  dead,  nor  to  any  person  by  reason  of  any  former  marriage  whicli 
shall  have  been  dissolved  by  a  valid  decree  of  a  competent  court,  nor  to  any  person 
bv  reason  of  any  former  marriage  which  shall  have  been  pronounced  void  by  a 
valid  decree  of  a  competent  court,  on  the  ground  of  nullity  of  the  marriage  con- 
tract.®    In  repeated  decisi^ons  this  act  has  been  held  constitutional.' 

1.  A  crime  at  common  law. — Reynolds  6^7;  Late  Corporation  of  Latter-Day 
V.  United'  States.  98  U.  S.  145.  164,  25  L.  Saints  v.  United  States,  136  U.  S.  1.  50. 
Ed.   244.  34    L.    Kd.    478. 

2.  Bigamy  and  poly.aramy  are  crimes  by  5,    Powers  of  territories.— Davis  v.  Bea- 
the    laws    of    all     civilized    and     Christian  ^^^^   ^33  y    3    333^  33  j^    g^    q^^ 
rountries.      Thev   are   crimes   by   the   laws  a^*^    ^c   tvt       u    o.^    1000    o.t    o*.  ,.    o,-. 
of  the  United  States,  and  they  are  crimes  6     Act   of   March   22.   1882    22   Stat^  J^'  = 
by   the    laws   of   Idaho.      To     teach      their  J^'^^'  S:-  U"'^^ /tates    103  U    S.  304    30.^ 

..•       ■     i-^  ^:a   ;^   *u^  ^^rv^rriicciriTi   r,f  3       26  L.  Ed.   481;   Reynolds  7'.  United  States, 
practice  is  to  ad  in  the  commission  of  a       ^^  ^  >^.  ^_ 

olT%    T      fJ    %-^'^'°"-    ^''■'    ^-    ^-  '        Beason,  133  U.  S.  333,  343.  33   L.  Ed.  637; 

Mr     Chief  Justice    Waite    said:      "From  ^I^t^^V^-    C^"^"'^'    ''u^;  ^\\%  ''•  .'H 

that  dav  (the  date  of  the  enactment  of  the  [;■    |*^-.,^^U   t""^!^  "'!•   y"i^^^    ^^^^Vt'  •!  5 

bi^amv    statute    in    Vir^^inia,    12    Hening..  H.f,/?"   "'tt  S  ^^.^''Vn^^n'^  ^^''o^ 

Stat    691),  to   this   we   think  it   may  safelv  States     118  US.   346    350,   30   L.    Ed.  207. 

be  said  there  never  has  been  a  time  in  any  Late   Corporation   of  Latter-Day  Saints  .'. 

state    of    the    Union    when    polygamy    has  United    States.    136   U.   S.   1,    o,   34   L.   Ed. 

not  been   an   oflfense   against   society,   cog-  4* 8. 

ni/able  by  the  civil  courts  and  punishable  7.    Constitutionality  of  act  of  congress. 

"vith  more  or  less  severity."     Reynolds  7'.  — Reynolds    7'.    United     States.     98    U.    S- 

fTnited   States.  98  U.  S.  145,  165,  25  L.   Ed.  145,   25    L.    Ed.   244;    Davis  v.    Beason.   133 

244  U.  S.  333.  33  L.  P  d.  637:  T.ate  C-^rnoration 

3.  Bassett  v.  United  States,  137  U.  S.  of  Latter-Dav  Saints  v.  United  States,  136 
496.    .506.   34   L.    Ed.    762.  U.    S.    1,    34    L.    Ed.    478;     Rassmussen    7'. 

4.  State  has  authority  to  prohibit.—  United  States.  197  U.  S.  516,  526,  49  L. 
Davis  V.   Beason.   133  U.   S.  333,  33   L.   Ed.  Ed.   862,   865. 
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IV.   ElementG  of  Offense. 

A.  Prior  and  Subsequent  Marriage.— The  offense  of  polygamy  is  com- 
mitted when  a  man  or  woman,  with  a  living  wife  or  husband,  marries  attain. *• 
And  there  must  be  an  actual  marriage  before  the  accused  can  be  convicted  of 
polygamy.^  Bigamy  and  polygamy  may  fail  of  proof,  for  want  of  direct  evi- 
dence of  any  marriage. i" 

B.  Cohabitation. — Cohabitation  is  not  essential  in  the  crime  of  polygamy. i' 

C.  Intent. — A  criminal  intent  is  generally  an  element  of  every  crime,  but 
every  man  is  presumed  to  intend  the  necessary  and  legitimate  consequence  of 
what  he  knowingly  does.^- 

V.   Pleading  and  Practice. 

A.  Indictment. — In  an  indictment  for  bigamy  the  description  of  the  person 
with  whom  the  second  marriage  was  contracted  should  be  specific. ^^ 

B.  Pleas  and  Defenses— 1.  Statutory  Pleas.— The  federal  statute  defin- 
ing bigamy  makes  three  exceptions  that  are  good  defenses. 

a.  Absence  for  Statutory  Period. — Where  the  husband  or  wife  of  the  former 
marriage  is  absent  for  five  years  and  is  believed  to  be  dead,  this  is  a  good 
defense.^'* 


8.  Gay  v.  Parpart,  106  U.  S.  679.  68G, 
27  L.   Ed.   256. 

It  is  the  relation  of  husband  to  several 
wives  or  the  relation  of  wife  to  several 
husbands  that  constitutes  the  forbidden 
status.  Cannon  v.  United  States,  116  U. 
S.  55,  73,  29  L.  Ed.  561;  Murphy  v.  Ram- 
sey, 114  U.  S.  15.  42,  29  L.  Ed.  47;  Miles 
r.  United  States,  103  U.  S.  304,  305,  26 
L.  Ed.  481;  Reynolds  v.  United  States,  08 
U.  S.  145,  146.  25  L.  Ed.  244;  Davis  v. 
Reason.  133  U.  S.  333.  343.  33  L.  Ed.  637; 
Late  Corporation  of  Latter-Day  Saints 
:■.  United  States,  136  U.  S.  1,  5,  34  L.  Ed. 
478. 

It  refers  wholly  to  the  relations  between 
men  and  women  founded  on  the  existence 
nf  actual  p-arr-aees.  C.innon  7'.  United 
States.   116  U.   S.  55,  71.  29   L.   Ed.   561. 

Every  person  who  has  a  husband  or 
wife  living,  who,  in  a  territory  or  other 
place  over  which  the  United  States  have 
exclusive  jurisdiction,  hereafter  marries 
another,  whether  married  or  single,  and 
any  man  who  hereafter  simultaneously  or 
on  the  same  day  marries  more  than  one 
woman,  in  a  territory  or  other  place  over 
which  the  United  States  have  exclusive 
jurisdiction  is  suiltv  of  bigamv.  Murphy 
V.  Ramsey,  114  U.  S.  15.  41,  29' L.  Ed.  47; 
Cannon  v.  United  States,  116  U.  S.  55,  29 
L.  Ed.  561;  Snow  v.  United  States,  118 
U.   S.    346,    350.    30    L.    Ed.    207. 

9.  Gaines  v.  Hennen,  24  How.  553,  605, 
16  L.  Ed.  770;  Gaines  v.  Relf,  12  How. 
473,  560,  13  L.  Ed.  1071;  Patterson  v. 
Gaines,  6  How.  550.  597,   12  L.   Ed.  553. 

10.  Cannon  v.  United  States.  116  U.  S. 
55,  75,  29  L.  Ed.  561;  Travers  v.  Reinhardt, 
205   U.    S.    423,    51    L.    Ed.    865. 

11.  Cohabitation  not  an  element. — "He 
might  in  fact  abstain  from  actual  cohabi- 
tation with  all.  and  be  still  as  much  as 
ever  a  bigamist  or  a  polygamist.  He  can 
only  cease  to  be  such  when  he  has   finally 


and  fully  dissolved  in  some  effective  man- 
ner, which  we  are  not  called  on  here  to 
pomt  out,  the  very  relation  of  husband 
to  several  wives,  which  constitutes  the 
forbidden  status  he  has  previously  as- 
sumed. Cohabitation  is  but  one  of  the 
many  incidents  to  the  marriage  relation 
It  IS  not  essential  to  it."  Cannon  v. 
United  States,  116  U.  S.  55,  73,  29  L  Ed 
5G1;  Murphy  v.  Ramsey,  114  U.  S.  15  42 
29   L.   Ed.   47.  '        ■ 

12.  Intent.— Where  the  accused  knew 
he  had  been  once  married,  and  that  his 
(irst  wife  was  living;  that  his  second  mar- 
riage was  forbidden  by  law.  if  he  marries 
the  second  time,  he  is  presumed  to  hav 
intended  to  break  the  law.  Ignorance  of 
fact  but  not  ignorance  of  the  law  may 
tend  to  show  a  lack  of  criminal  intenr 
Reynolds  v.  United  States,  98  U  S  145 
167,    25    L.    Ed.    244. 

13.  Description  in  indictment. — Miles  7 
United  States.  103  U.  S.  304,  312  '■'6  L 
Ed.    481.  ,  ,  ^. 

It  is  too  late  after  verdict  to  object  that 
the  description  of  the  woman  named  in  thr 
indictment  as  the  person  with  whom  the 
crime  of  bigamy  was  committed,  was  not 
sufficiently  specific.  Miles  v.  United  States 
103    U.    S.    304,    312,    26    L.    Ed.    481. 

14.  Absence  for  statutory  period.— This 
section  shall  not  extend  to  any  person  by 
reason  of  any  former  marriage  whose  hus- 
band or  wife  by  such  marriage  shall  have 
been  absent  for  five  successive  years,  and 
is  not  known  to  such  person  to  be  living, 
and  is  believed  by  such  person  to  be  dead' 
Murphy  V.  Ramsey,  114  U.  S.  15,  26.  29 
h.  Ed.  47;  Late  Corne«ration  of  Latter- 
Day  Saints  v.  United  States.  136  U.  S. 
1,  5,  34  L.  Ed.  478;  Cannon  v.  Uniterl 
States.  116  U.  S.  55.  ofl  L.  p,]  r.^,.  ^^^^^ 
r.  United  States,  118  U.  S.  346.  350,  30  L, 
Ed.   207. 
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b.  Marriage  Dissolved  by  Court. — It  is  also  a  good  defense  that  the  former 
marriage  has  been  dissolved  by  a  competent  court.''' 

c.  Marriage  Declared  Void  by  Court. — Where  the  former  marriage  has  been 
pronounced  void  by  a  valid  decree  of  a  competent  court,  this  is  a  complete 
defense.'*^ 

2.  Invalidity  of  Prior  Marriage. — Where  the  first  marriage  is  void  because 
of  the  bigamous  marriage  of  the  other  party,  this  also  constitutes  a  defense.^' 

3.  Religious  Belief. — On  an  indictment  for  bigamy  it  is  no  defense  that  the 
doctrines  and  practice  of  polygamy  were  a  part  of  the  religion  of  the  accused.^** 

4.  Igxoraxce  of  Law. — Ignorance  of  the  law  is  no  defense. ^^ 

C.  Instructions. — On  a  trial  for  bigamy,  the  court  can  instruct  the  jury  as 
to  the  character  of  the  crime  and  the  evidence  necessary  to  convict.-" 

VI.   Evidence. 

A.  Proof  of  Marriage — 1.  In  General. — x\  bigamist  may  be  proved  so.  in 
a  civil  suit,  by  any  of  those  facts  from  which  marriage  may  be  inferred.  Reputa- 
tion of  marriage  is  not  enough,  but  facts  from  which  it  mav  be  inferred  are  so.-^ 


15.  Dissolution  of  prior  marriage. — 
This  section  shall  not  extend  to  an\-  per- 
son by  reason  of  any  former  marriage 
which  shall  have  been  dissolved  by  a 
valid  decree  of  a  competent  court.  AIuv- 
phy  z:  Ramsey,  114  U.  S.  15,  26.  29  L.  Ed. 
47;  Late  Corporation  of  Latter-Day  Saints 
V.  United  States.  136  U.  S.  1,  5.  34  L  Ed. 
478;  Cannon  v.  United  States,  116  U.  S. 
55,  29  L.  Ed.  561;  Snow  v.  United  States, 
118   U.   S.   346,  350,  30   L.   Ed.   207. 

16.  Prior  marriage  void. — This  section 
shall  not  extend  to  any  person  by  reason 
of  any  former  marriage  which  shall  have 
been  pronounced  void  by  a  valid  decree  of 
a  competent  court,  on  the  ground  of 
nullity  of  the  marriage  contract.  Murph}^ 
V.  Ramsey,  114  U.  S.  15.  26.  29  L.  Ed.  47; 
Late  Corporation  of  Latter-Day  Saints 
V.  United  States,  136  U.  S.  1,  5,  34  L.  Ed. 
478;  Cannon  z\  United  States,  116  U.  S. 
55.  29  L.  Ed.  561;  Snow  v.  United  States, 
118    U.    S.    346.   350,    30    L.    Ed.    207. 

A  judicial  invalidation  of  marriage  at 
any  time  for  the  bigamy  of  a  party  to  it 
relates  back  to  the  time  of  the  marriage, 
and  places  the  deceived  in  a  free  condi- 
tion to  marry  again,  or  to  do  any  other 
act  as  an  unmarried  woman,  without  any 
sentence  of  the  nullity  of  the  marriage. 
Gaines  v.  Hennen,  24  How.  553,  610.  16  L. 
Ed.  770;  Gaines  v.  Relf,  12  How.  473, 
13  L  Ed.  1071. 

17.  Invalidity  of  prior  marriage. — The 
law  declares  that  bigamy  makes  a  mar- 
riage void  as  if  it  never  had  been,  re- 
places the  parties  as  they  personally  were 
before  such  a  connection,  and  though  it 
may  be  expedient  to  have  a  sentence  of 
its  nullity  declared  for  the  purpose  of  re- 
storing rights  of  property,  it  is  not  neces- 
sary to  enable  the  party  imposed  upon  to 
marry  again.  Gaines  v.  Relf,  12  How.  473, 
594,   13  L.  Ed.  1071. 

When  a  marriage  between  a  woman  and 
a  man  who  had  then  another  wife  living 
was    void,    and    the    woman    could    marry 


again  without,  waiting  for  a  judicial  sen- 
tence to  be  pronounced  declaring  the  mar- 
riage to  be  void,  if  she  does  so  marry 
again,  and  the  validity  of  her  second  mar- 
riage be  contested,  upon  the  ground  that 
she  was  unable  to  contract  it  because  the 
first  marriage  was  legal,  it  is  not  neces- 
sary for  her  to  produce  the  record  of  the 
conviction  of  her  first  husband  for  big- 
amy. The  burden  of  proof  lies  upon  those 
who  make  these  objections  to  the  second 
marriage,  and  the  declarations  of  the  big- 
amist, that  he  had  a  first  wife  living  when 
he  married  the  second,  are  evidence.  Pat- 
terson V.  Gaines,  6  How.  550,  12  L.  Ed. 
553. 

18.  Defenses  to  indictment. — Reynolds 
V.  United  States,  98  U.  S.  145,  25  L.  Ed. 
244;  Miles  z:  United  States,  103  U.  S.  304, 
310,   26   L.   Ed.  481. 

Crime  is  not  the  less  odious  because 
sanctioned  by  what  any  particular  sect 
may  designate  as  religion.  Davis  v.  Bea- 
son.   133  U.   S.   333,  341.  33  L.   Ed.  637. 

To  permit  a  person's  religious  belief 
to  excuse  his  criminal  act  of  polygamy 
would  be  to  make  the  professed  doctrines 
of  religious  belief  superior  to  the  law  of 
the  land,  and  in  cfifect  to  permit  every  cit- 
izen to  become  a  law  unto  himself.  Gov- 
ernment could  exist  only  in  name  under 
such  circumstances.  Reynolds  v.  United 
States,  98  U.  S.   145,  167.  25  L   Ed.  244. 

19.  Ignorance  of  law^  no  defense. — -Reyn- 
olds r.  United  States,  98  U.  S.  145,  25  L. 
Ed.  244. 

29.  Instructions. — It  is  not  error  for  the 
court  to  call  the  attention  of  the  jury  to 
the  peculiar  character  of  the  crime  of 
polygamy  for  which  the  accused  was  on 
trial,  and  to  remind  them  of  their  duty, 
there  being  no  appeal  to  the  passions,  no 
instigation  of  prejudice.  Reynolds  '■. 
United  States,  98  U.  S.  145,  168,  25  L.  Ed. 
244. 

21.  Proof  of  marriage. — Patterson  v. 
Gaines,  6  How.  550,  597,   12  L.   Ed.  553. 
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2.  By  Reputation. — A  charge  of  bigamy  in  a  criminal  prosecution  cannot  be 
proved  by  any  reputation  of  marriage,22  but  facts  from  which  a  marriage  may  be 
inferred  are  sufficient.--^ 

3.  By  Confessions. — The  declarations  of  the  bigamist,  that  he  had  a  first 
wife  living  when  he  married  the  second,  are  evidence.-* 

B.  Proof  of  Intent. — The  law  presumes  that  a  man  intends  the  natural  re- 
sult of  his  acts,  but  ignorance  of  a  fact  may  be  evidence  of  want  of  criminal 
intent. 25 

C.  Witnesses. — On  a  trial  under  an  indictment  for  bigamy,  the  first  wife  is 
not  a  competent  witness  for  or  against  her  husband.  It  is  not  such  a  crime  against 
the  wife  as  will  permit  her  to  testify  against  her  husband. 2«  But,  though  the  first 
wife  cannot  be  a  witness,  yet  the  second  wife  may,  after  proof  of  the  first  mar- 
riage ;  after  such  proof  she  would  be  competent  to  give  evidence  for  as  well  as 
against  the  prisoner.^'  The  ground  upon  which  a  second  wife  is  admitted  as  a 
witness  against  her  husband,  in  a  prosecution  for  bigamy,  is  that  she  is  shown  not 
to  be  a  real  wife  by  proof  of  the  fact  that  the  accused  had  previously  married 


22.  Proof  of  marriage  by  reputation. — 

Gaines  v.  Hennen,  24  How.  553,  605,  16  L- 
Ed.   770.      See    the   title    MARRIAGE. 

A  charge  of  bigamy  in  a  criminal  pros- 
ecution cannot  be  proved  by  any  reputa- 
tion of  marriage;  there  must  be  proof  of 
actual  marriage  before  the  accused  can  be 
convicted.  But  in  a  civil  suit  the  confes- 
sion of  the  bigamist  will  be  sufficient  when 
made  under  circumstances  from  which  no 
objection  to  it  as  a  confession  can  be  im- 
plied. Gaines  v.  Relf,  12  How.  473,  560,  13 
L.  Ed.  1071;  Gaines  v.  Hennen,  24  How. 
553,  605,  16  L.  Ed.  779;  Patterson  v. 
Gaines,    6    How.    550,    597,    12    L.    Ed.    553. 

23.  Patterson  v.  Gaines,  6  How.  550.  12 
L.  Ed.  553. 

Mr.  Justice  Harlan  said:  "The  most 
usual  way  of  proving  marriage  except  in 
actions  for  criminal  conversation  and  in 
prosecutions  for  bigamy,  is  by  general 
reputation,  cohabitation  and  acknowledg- 
ment." Travers  v.  Reinhardt,  205  U.  S. 
423,   437,   51   L.   Ed.  865. 

24.  Patterson  v.  Gaines,  6  How.  550,  12 
L.  Ed.  553;  Gaines  v.  Relf,  12  How.  473, 
560,  13   L.  Ed.  1071. 

On  an  indictment  for  bigamy,  the  first 
marriage  may  be  proved  by  the  admis- 
sions of  the  prisoner;  and  it  is  for  the 
jury  to  determine  whether  what  he  said 
was  an  admission  that  he  had  been  legally 
married  according  to  the  laws  of  the  coun- 
try where  the  marriage  was  solemnized. 
Miles  V.  United  States,  103  U.  S.  304,  311, 
26    L.    Ecl._  481. 

In  a  civil  suit  the  confession  of  a  biga- 
mist will  be  sufficient,  when  made  under 
circumstances  from  which  no  objection  to 
it  as  a  confession  can  be  implied.  Gaines 
V.  Hennen,  24  How.  553,  605,  16  L.  Ed. 
770;  Gaines  v.  Relf,  12  How.  473,  560,  13 
'L.  Ed.  1071;  Patterson  v.  Gaines,  6  How. 
550,  597,  12  L.  Ed.  553. 

25.  Proof  of  intent. — Ignorance  of  a 
fact  may  sometimes  be  taken  as  evidence 
of  a  want  of  criminal  intent  but  not  ig- 
norance of  the  law.     The  only  defense  or 


the  accused  in  this  case  is  his  belief  that 
the  law  ought  not  to  have  been  enacted. 
Reynolds  v.  United  States,  98  U.  S.  145, 
167.   25    L.    Ed.  244. 

26.  First  wife  incompetent. — Rassett  v. 
United  States,  137  U.  S.  496.  34  L.  Ed.  762. 

27.  Second  wife  compeient. — (jaines  7'. 
Relf,   12   flow.  473,  577,  13   L.   Ed.   1071. 

A  wife  cannot  be  a  witness  in  a  prose- 
cution of  her  husband  for  bigamy  with 
herself,  until  after  the  relation  of  husband 
and  wife  has  been  proved  not  to  be  legal, 
on  account  of  direct  and  positive  proof  ot 
the  husband's  first  marriage;  then  she 
may  be  a  witness  to  prove  the  second 
marriage.  Gaines  v.  Relf,  12  How.  473, 
577,  13   L.   Ed.   1071. 

"A  wife  may  impeach  marriage  to  ob- 
tain a  sentence  of  nullity;  she  may  be  a 
witness  to  certain  facts  in  relation  to  those 
impediments  deemed  by  law  sufficient  to 
annul  the  marriage.  But  neither  by  the 
civil  nor  canon  law,  or  by  the  common 
law,  can  she  be  a  witness  for  or  against 
her  inisband,  when  he  is  prosecuted  for 
any  ofTense  which  the  law  punishes  in  his 
person."  Gaines  v.  Relf.  12  How.  473.  576, 
13   L.  Ed.  1071. 

"Upon  a  trial  for  bigamy,  the  first  mar- 
riage being  proved  and  not  controverted, 
the  woman  with  whom  the  second  mar- 
riage was  had,  is  a  competent  witness,  for 
the  second  marriage  is  void.  But  if  the 
proof  of  the  first  marriage  were  doubtful, 
and  the  fact  is  controverted,  it  is  conceded 
she  would  not  be  admitted."  Gaines  '■. 
Relf.   12   How.  473,  577,   13   L.  Ed.   1071. 

Where  the  testimony  shows  that  the 
absent  witness  was  the  alleged  second  wife 
of  the  accused;  that  she  had  testified  on  a 
former  trial  for  the  same  offense  under 
another  indictment;  and  that  she  is  now 
absent  by  defendant's  procurement,  it  is 
not  error  for  the  court  to  hold  tliat  evi- 
dence of  what  the  witness  had  sworn  to  at 
the  former  trial  was  admissible.  Rey- 
nolds V.  United  States,  98  U.  S.  145.  160, 
25   L.  Ed.  244, 
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another  wife,  who  was  still  living  and  still  his  lawful  wife.-^  But.  as  long  as 
the  fact  of  the  first  marriage  is  contested,  the  s-^cond  wife  cannot  be  admitted  to 
prove  it.  When  the  first  marriage  is  dulv  established  by  other  evidence,  to  the 
satisfaction  of  the  court,  she  may  be  admitted  to  prove  the  second  marriage,  but 
not  the  first,  and  the  jury  should  have  been  so  instructed.-^  Nor  is  she  compe- 
tent to  prove  the  first  marriage.''" 

D.  Weig^ht  and  Sufficiency. — The  evidence  upon  which  the  jury  are  jus- 
tified in  finding  a  verdict  of  guilty  upon  a  prosecution  for  bigamy  must  be  suffi- 
cient to  satisfy  them  of  the  prisoner's  guilt  beyond  a  reasonable  doubt.-"^ 

VII.    Punishment. 

The  punishment  prescribed  for  the  ofifense  is  a  fine  of  not  more  than  five 
hundred  dollars,  and  imprisonment  for  a  term  of  not  more  than  five  years.-'^^ 

VIII.    Appellate  Jurisdiction. 

A  writ  of  error  from  the  supreme  court  of  the  United  States  is  allowed  where 
the  accused  is  convicted  of  bigamy  or  polygamy.-"*-^  But  there  is  a  distinction  be- 
tween bigamy  or  polygamy  and  the  s^^atutory  ofi'ense  of  cohabiting  with  more 
than  one  woman  (§  3  of  the  act  of  1882,  22  Stat.  30).  They  are  dififerent  of- 
fenses and  a  statute  providing  for  a  writ  of  error  on  a  conviction  for  bigamy  or 
polygamy  does  not  authorize  one  on  a  conviction  of  cohabiting  with  more  than 
one  woman.^* 

BILL. — The  word  bill  has  a  meaning  depending  on  the  subject  matter  to 
v/hich  it  is  applied;  a  bill  of  credit  refers  to  the  payment  of  money;  a  bill  of 
attainder  refers  to  the  conviction  of  an  ofifense  by  a  legislature.^ 


28.  Miles  v.  United  States,  103  U.  S. 
304,  313.  26   L.    Ed.   481. 

29.  Miles  7:  United  States,  103  U.  S.  304, 
315,  26  L.  Ed.  481. 

It  is  only  in  cases  where  the  first  mar- 
riage is  not  controverted,  or  has  been  duly 
established  by  other  evidence,  that  the 
second  wife  is  allowed  to  testify,  and  she 
can  then  be  a  witness  to  the  second  mar- 
riage, and  not  to  the  first.  ?^Iiles  v. 
United  States.  103  U.  S.  304.  313,  26  L.  Ed. 
481. 

30.  "If  the  first  marriage  is  clearly 
proved  and  not  controverted,  then  the  per- 
son with  whom  the  second  marriage  was 
had  may  be  admitted  as  a  witness  to  prove 
the  second  marriage,  as  well  as  to  other 
facts  not  tending  to  defeat  the  first  or  le- 
galize the  second.  There  it  is  conceived 
she  would  not  be  admitted  to  prove  a  fact 
showing  that  the  first  marriage  was  void — 
such  as  relationship  within  the  degrees, 
or  the  like — nor  that  the  tirst  wife  was 
dead  at  the  time  of  the  second  marriage, 
nor  ought  she  to  be  admitted  at  all  if  the 
first  marriage  is  in  controversy."  Miles 
V.  United  States,  103  U.  S.  304,  314,  26  L. 
Ed.  481.  See  Greenleaf  On  Evidence,  vol. 
Ill,  §  306. 

31.  Proof  beyond  reasonable  doubt  re- 
quired.—Miles  7'.  United  States,  103  U.  S. 
304,  26  L.    Ed.  481. 

It  is  not  error  for  the  court  in  a  pros- 
ecution for  bigamy  to  instruct  the  jury 
that  "the  prisoner's  guilt  must  be  estab- 
lished beyond  reasonable  doubt."  Miles 
7-  Turned  States.  103  U.  S.  304.  309.  26  L. 
Ed.   481. 


32.  Punishment  for  offense. — Miles  v. 
Ignited  States.  103  U.  S.  304,  305,  26  L.  Ed. 
481;  Reynolds  z:  United  States,  98  U.  S. 
145,  146,  25  L.  Ed.  244;  Davis  v.  Beason. 
133  U.  S.  333,  343,  33  L-  Ed.  637;  Late  Cor- 
poration of  Latter-Daj'-  Saints  v.  United 
States,  136  U.  S.  1,  5.  34  L.  Ed.  478:  Can- 
non r.  United  State'^.  116  U.  S.  55,  29  L. 
T^d.  .'61 ;  Snow  V.  United  States,  118  U.  S. 
346.  350,  30  L.  Ed.  207;  Murphy  z'.  Ramsey. 
114  U.  S.   15,  26,  29  L.   Ed.  47. 

33.  Judgment  of  conviction  reviewable. 
— An  act  was  passed  on  June  23,  1874,  18 
Stat.  2'?..  entitled  "An  act  in  relation  to 
courts  and  judicial  officers  in  the  territory 
ot  Utah,"  i^  3  of  which  contained  this  pro- 
vision: "A  writ  of  error  from  the  su- 
preme of  the  United  States  te  the  suprem  • 
court  of  the  territory  shall  lie  in  criminal 
cpses.  where  the  accused  shall  have  been 
sentenced  to  capital  punishment  or  con- 
victed of  bigamy  or  polygamy."  Snow  :'. 
United  States,  118  U.  vS.  346,  349,  30  L- 
Ed.  207;  Wiggins  v.  People.  93  U.  S.  465. 
23  L.   Ed.  941. 

34.  Bigamy   and   unlawful    cohabitation 
distinguished. — Snow  t'.  United  States.  IIS 
U.   S.   346,  351,  30   L.   Ed.  207.      See  the  ti 
tie  ADULTERY,  FORXTC.\TION  AND 
LEWDNESS,  vol.  1,  p.  196. 

1.  Briscoe  v.  Banlc.  11  Pet.  257,  32Sd.  0 
L.   Ed.  7U9. 

In  Rrisme  7;  Bank.  11  Pet.  257,  32Sd.  ^ 
L.  Ed.  709,  it  is  said:  "The  word  bill 
must  be  taken  as  a  paper,  containin;.; 
some  evidence  that  a  certain  sum  is  due, 
t->  the  person  to  ^--honi  it  was  emitted 
or    issued,   or   by    wliom    it    was    held.      It 
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BILL  AND  NOTE  BROKER.— See  the  title  Brokers. 
BILL  IN  EQUITY.— See  the  title  Equity. 
BILL  OF  ATTAINDER.— See  the  title  Constitutional  Law. 
BILL  OF  CREDIT.— See  the  title  Constitutional  Law. 
BILL  OF  DISCOVERY.— See  the  title  Discovery. 

BILL  OF  EXCEPTIONS.— See  the  title  Exceptions,  Bill  of,  and  State- 
ment of  Facts  ox  Aim-kal. 
BILL  OF  EXCHANGE.— See  the  title  Bills,  Notes  and  Checks. 
BILL  OF  INTERPLEADER.— See  the  title  Interpleader. 

is  a  word  of  legal  import,  as  well  defined  ordinarily  nnderstand  a  single  bond,  with- 

as    any   in    the    English    language,    accord-  out  a  condition;  by  an   obligation,  a  bond 

ing   to   the    subject   matter    to   which   it   is  with   a  penalty  and  condition'   (Cow.   L.   I. 

applied.     'A  bill  is  a  common  engagement  tit.   Bill;  5  Day's  Com.  Dig.  191,  Obi.  A.); 

for  money  given  by  one   man   to  another;  or  according  to  the  definition  of' Ch.  Baron 

when    with    a    penalty,    it    is    a    penal   bill,  Comyn,    'a    single   bill    is    when    a   man    is 

when   without  one,  it   is  a  single  bill' (Toml.  bound  to  another  by  bill  or  note,  without 

L.  D.  230):  'and   it  is   all  one  with  an  ob-  a    penalty."      (Ibid.     194.    C.)"      See,    gen- 

ligation,  saving  that  it  is  commonly  called  erallv.     the     title     BILLS,    NOTES    AND 

a  bill,  when  in   Fngjish.  and  an  obligation,  CHECKS, 

when    in   Latin.      But   now,   by   a   bill,   wc  * 
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out Receipt  of  Goods,  234. 

(1)  In  General,  234. 

(2)  Where    Statute    Prohibits    Issuance    before    Receipt    of 
Goods,  235. 

c.  Presumption  as  to  Receipt  of  Goods  before  Issuance,  235. 

C.  Issuance  in  Duplicate,  235. 

ni.    Form  and  Requisites,  235. 

IV.    Operation  and  Effect  as  between  Parties,  235. 

A,  Effect  as  Vesting  Property  in  Consignee,  235. 

1.  When  Property  Vests  in  Consignee,  235. 

2.  When  Property  Does  Not  Vest  in  Consignee,  236. 

B.  Effect  as  Warranting  Quality,  Quantity  or  Condition  of  Goods,  237. 

1.  Warranty  of  Quality,  237. 

2.  Statement  That  Contents  of  Package  Are  Unknown,  237. 

3.  Recital  That  Goods  Were  Received  in  Good  Order,  238. 

V.   Interpretation  and  Construction,  238. 

A.  General  Rules  of  Construction,  238. 

1.  Language,  Subject  Matter  and  Surrounding  Circumstances,  238. 

2.  Construed  against  Carrier,  238. 

B.  Parol  Evidence  to  Vary  or  Contradict  Bill,  238. 

C.  Evidence  as  to  Usage  and  Custom,  239. 

VI.    Transfer,  239.  4| 

A.  Negotiability,  239. 

1.  In  General.  239. 

2.  Distinguished  from  Commercial  Paper,  239. 

3.  Effect  of  Statute  Making  Bills  of  Lading     Negotiable,  240. 

B.  Who  May  Transfer  Bill  by  Indorsement,  240. 

1.  Consignee,  240. 

2.  Consignor,  241. 

C.  Transfer  and  Rights  of  Holder,  241. 

1.  Effect  of  Transfer,  241. 

2.  Rights  of  Holder,  241. 

a.  Bona  Fide   Holder   for  Value,  241. 

b.  Holder  with  Knowdedge  of  Defects  in  Transferrer's  Title,  241. 

c.  Holder  of  Stolen  Bill  of  Lading,  242. 
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d.  Transfer  as  Collateral  Security  for  Pre-Existing  Debt,  2-12. 

e.  Rights  of  Purchaser  of  Draft  with  Bill  of  Lading  Attached^ 

242. 

f.  Right  of  Indorsee  of  Bill  of  Lading  to  Sue  for  Goods,  242. 

CROSS   REFERENCES. 

See  the  titles  Carriers;   Parol  Evidence;   Ships  axd  Shipping. 

As  to  collection  of  draft  with  bill  of  lading  attached,  see  the  title  Banks  and 
Banking,  ante,  p.  L  As  to  negotiable  instruments  in  general,  see  the  title  Bills, 
Notes  and  Checks.  As  to  liability  of  acceptor  of  bill  of  exchange  with  bill  of  lad- 
ing attached,  where  the  bill  of  lading  turns  out  to  be  a  forgery,  see  the  title  Bills, 
Notes  and  Checks.  As  to  recovery  back  of  payments  made  by  drawee  of 
draft  with  forged  bill  of  lading  attached,  see  the  titles  Bills,  Notes  and 
Checks;  Payment.  As  to  exceptions  from  common-law  liability  of  carrier  in 
bill  of  lading,  see  the  titles  Carriers;  Ships  and  Shipping.  As  to  provisions 
in  bill  of  lading  giving  carrier  benefit  of  insurance  on  goods  shipped,  see  the  titles 
Carriers  ;  Insurance.  As  to  bills  of  lafiing  as  evidence  in  prize  cases,  sec  the 
title  Prize. 

L    Definitions  and  Nature. 

A.  Definitions — 1.  Bill  of  Lading. — A  bill  of  lading  is  a  written  acknowl- 
edgment, signed  by  the  master,  that  he  has  received  the  goods  therein  described 
from  the  shipper,  to  be  transported  on  the  terms  therein  expressed,  to  the  de- 
scribed place  of  destination.^ 

2.  Clean  Bill  of  Lading. — A  "clean"  bill  of  lading,  that  is  to  say,  a  bill  of 
lading  which  is  silent  as  to  the  place  of  stowage,  imports  a  contract  that  the  goods 
are  to  be  stowed  under  deck.- 

B.  Dual  Character  of  Bill  of  Lading. — A  bill  of  lading  is  an  instrument  of 
a  twofold  character.  It  is  at  once  a  receipt  and  a  contract.  In  the  former  char- 
acter it  is  an  acknowledgment  of  the  receipt  of  property  on  board  his  vessel  by 
the  owner  of  the  vessel.     In  the  latter  it  is  a  contract  to  carry  safely  and  deliver .■'' 

II.   Issuance  of  Bills  of  Lading. 

A.  Necessity  for  Bills  of  Lading. — Shippers  should  in  all  cases  require  a 
bill  of  lading,  which  is  to  be  signed  by  the  master,  whether  the  contract  of  af- 
freightment is  by  charter  party,  or  without  any  such  customary  written  in- 
strument.* 

B.  Power  to  Issue — 1.  Who  ]\Iav  Issue. — If  the  signer  of  a  bill  of  lading 
is  not  the  master  of  the  vessel,  the  vessel  is  not  bound,  because  the  bill  is  signed 
by  one  not  in  privity  with  the  owner.  The  taker  assumes  the  risk,  not  only  of  the 
genuineness  of  the  signature,  but  of  the  fact  that  the  signer  was  master  of  the 
vessel.^ 

2.  Receipt  of  Goods  as  Prerequisite  to  Issuance — a.  Xcccssity  for  Receipt 
of  Goods. — The  master  of  a  vessel  has  no  authority  to  sign  a  bill  of  lading  for 
goods  not  actually  put  on  board  the  vessel,  and,  if  he  does  so,  his  act  does  not 

1.  Bill  of  lading  defined. — The  Dcla-  Ed.  41.  See.  sfencrallv,  tlic  title  SHIPS 
ware.    14   Wall.   .5T<).   (iOO,  \1()  L.    Kd.   779.  AXD    SlITPPIXfV 

Bill  as  "liquidation  of  account." — .\  hill  3,  Dual  character  of  bill  of  lading. — 
of  lading  for  goods  sent  to  a  purchaser.  Pollard  :\  \"inton.  10.5  U.  S.  7,  8.  26  L.  Ed. 
and  not  objected  to  by  him.  amounts  to  998:  The  Delaware.  14  Wall.  .579.  601,  20 
a  liquidation  of  an  account  within  the  L.  Ed.  779;  St.  Louis,  etc..  R.  Co.  v. 
statute  of  Illinois,  giving  interest  on  set-  Knight.  122  U.  S.  79,  87.  .30  L.  Ed.  1077; 
tlement  of  accounts  from  the  day  of  "liq-  Missouri,  etc..  R.  Co.  x\  McFadden.  154 
uidating  accounts  between  the  parties  and  U.  S.  15.5,  .38  L.  Ed.  944.  See  Tiie  Lady- 
ascertaining  the  balance,"  there  being  no  Franklin,  8  Wall.  325.  19  L.  Ed.  455. 
other  transaction  between  the  parties.  4.  Necessity  tor  bills  of  lading. — The 
Cooper  V.  Coates,  21  Wall.  105.  22  L.  Ed.  Delaware.  14  Wall.  579.  590.  20  L.  Ed.  779 
481.     See.  generally,  the  title  INTEREST.  5.    Who   may  issue.— Pollard  v.   Vinton, 

2.  Clean  bill  of  lading. — The  Delaware.  105,  U.  S.  78,  10.  2(i  L.  Ed.  998;  Schooner 
14  Wall.  579.  20  L.  Ed.  779;  Prooeller  Freeman  v.  Buckingliam,  IS  How.  182, 
Niagara  v.   Cordes,   21    How.   7,  23,    16   L.  15   L.  Ed.  341. 
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bind  the  owner  of  the  ship  even  in  favor  of  an  innocent  purchaser/'  And  this 
doctrine  is  apphcable  to  transportation  contracts  made  in  that  form  by  railway 
companies  and  other  carriers  by  land,  as  well  as  carriers  by  seaJ  Where  an 
agent  of  several  vessels  issues  a  bill  of  lading  in  the  name  of  one  vessel  for 
goods  which  are  in  fact  loaded  upon  another,  the  first  vessel  is  not  liable  on  the 
bill  of  lading  in  case  of  loss.^ 

b.  Subsequent  Delivery  to  Carrier  as  ]'aUdati)ig  Bill  Issued  zvithout  Receipt 
of  Goods — (1)  In  General. — A  delivery  of  goods  corresponding  in  substance 
with  a  bill  of  lading  given  previously,  if  intended  and.  received  to  meet  the  bill 
of  lading,  makes  the  bill  operative  from  the  tim^e  of  such  delivery.  At  that  in- 
stant it  becomes  evidence  of  the  ownership  of  the  goods. ^ 


6.     Necessity    for    receipt    of    goods. — 

Friedlander  v.  Texas,  etc.,  R.  Co.,  130  U. 
S.  416,  424.  32  L.  Ed.  911;  Schooner  Free- 
man V.  Buckingham.  18  How.  182,  15  L. 
Ed.  341:  The  Lady  Franklin.  8  Wall.  325, 
19  L.  Ed.  455;  Pollard  v.  Vinton.  105  U. 
v<.  7.  26  L.  Ed.  998:  St.  Louis,  etc..  R.  Co. 
r.  Knight.  122  U.  S.  79.  30  L.  Ed.  1077: 
The  Delaware,  14  Wall.  579,  20  L.  Ed. 
779:  Missouri,  etc..  R.  Co.  v.  McFadden, 
154  U.  S.  155,  38  L.  Ed.  944;  St.  Louis, 
etc.,  R.  Co.  V.  Commercial  Union  Ins.  Co., 
139  U.   S.  223,   35   L.    Ed.   154. 

Before  the  power  to  make  and  deliver 
a  bill  of  lading  could  arise,  some  person 
must  have  shipped  goods  on  the  vessel. 
Only  then  could  there  be  a  shipper,  and 
only  then  could  there  be  goods  shipped. 
Ihe  goods  need  not  have  been  actually 
placed  on  the  deck  of  the  vessel.  If  the)' 
came  within  the  control  and  custody  of 
the  officers  of  the  boat  for  the  purpose  of 
shipment,  the  contract  of  carriage  has 
commenced,  and  the  evidence  of  it  in  the 
form  of  a  bill  of  lading  would  be  binding. 
But  without  such  a  delivery  there  is  no 
contract  of  carrying  and  the  agent  of  the 
carrier  has  no  authority  to  make  one.  Pol- 
lard V.  Vinton,  105  U.  S.  7,  9,  26  L.  Ed. 
998. 

In  such  case  no  action  is  maintainable 
either  on  the  ground  of  contract  or  tort. 
Friedlander  v.  Texas,  etc.,  R.  Co.,  130  U. 
S.    416,    425,    32    L.    Ed.    991. 

While  the  authorities  may  differ  upon 
the  point  of  what  constitutes  delivery  to 
a  carrier,  the  rule  is  nowhere  questioned 
that  when  deliverj'  has  not  been  made 
to  the  carrier,  but,  on  the  contrary,  the 
evidence  shows  that  the  goods  remained 
in  the  possession  of  the  shipper  or  his 
agent  after  the  signing  and  passing  of  the 
bill  of  lading,  the  carrier  is  not  liable  as 
carrier  under  the  bill.  Missouri,  etc.,  R. 
Co.  V.  McFadden,  154  U.  S.  155,  38  L. 
Ed.    944. 

Of  course,  then,  the  carrier's  liability 
as  such  will  not  attach  on  issuing  the  bill 
in  a  case  where  not  only  is'  there  a  fail- 
ore  to  deliver,  but  there  is  also  an  under- 
standing between  the  parties  that  de- 
livery shall  not  be  made  till  a  future  day, 
?nd  that  the  goods,  until  then,  shall  re- 
main in  the  custody  of  the  shipper.  Mis- 
souri, etc.,  R.  Co.  V.  McFadden,  154  U. 
S.    155,    38    L.    Ed.    944. 


A  carrier  is  not  liable  on  a  bill  of  lading 
for  property  which  at  the  time  of  the 
signing  of  the  bill  remains  in  the  hands 
of  the  shipper  for  the  purpose  of  being 
compressed  for  the  shipper's  account,  and 
was  destroyed  by  fire  before  the  delivery 
to  the  carrier  had  been  consummated. 
Missouri,  etc.,  R.  Co.  v.  McFadden,  154  U. 
S.  155.  38  L.  Ed.  944;  Arthur  v.  Texas,  etc., 
R.  Co..  204  U.  S.  505,  520,  51  L.  Ed.  590. 

7.  Application  of  rule  to  carriers  by 
land. — St.  Louis,  etc.,  R.  Co.  v.  Knight, 
122  U.  S.  79,  30  L.  Ed.  1077;  Schooner, 
Freeman  v.  Buckingham,  18  How.  182, 
15  L.  Ed.  341;  Pollard  v.  Vinton,  105  U. 
7,  26  L.  Ed.  998;  Friedlander  v.  Texas, 
etc.,  R.  Co.,  130  U.  S.  416,  424,  32  L.  Ed.. 
991:  Missouri,  etc.,  R.  Co.  v.  McFadden, 
154  U.  S.  155,  38  L.  Ed.  944;  St.  Louis,  etc., 
R.  Co.  7'.  Commercial  Union  Ins.  Co.,  139 
U.   S.   238,  35   L.    Ed.    154. 

-  8.  Issuance  of  bill  by  agent  of  several 
vessels  in  name  of  vessel  on  which  no 
goods  loaded. — The  Lady  Franklin,  8 
Wall.  325,  19  L.  Ed.  455. 

A  bill  of  lading  given  by  a  person  who 
was  agent  of  several  vessels  all  alike  en- 
gaged in  transporting  goods  brought  to 
certain  waters  by  a  railway  line,  but  hav- 
ing separate  owners,  and  not  connected 
by  any  joint  imdertaking  to  be  respon- 
sible for  one  another's  breaches  of  con- 
tract— the  bill,  through  mistake  of  the 
agent,  acknowledging  that  certain  goods 
had  been  shipped  on  the  vessel  h.,  when, 
in  fact,  they  had  been  previously  shipped 
on  the  vessel  B.,  and  a  bill  of  lading  given 
accordingly — will  not  make  the  vessel  A. 
responsible,  the  goods  having  been  lost 
by  the  vessel  B.,  and  the  suit  being  one 
by  shippers  of  the  merchandise  against 
the  owner  of  the  vessel,  A.,  and  the  case 
being  thus  unembarrassed  by  any  question 
of  a  bona  fide  purchase  on  the  strength 
of  the  bill  of  lading.  The  Lady  Franklin. 
8   Wall.    325,   19   L.   Ed.   455. 

9.  Subsequent  delivery  of  goods  to  car- 
rier.—The  Idaho,  93  U.  S.  575.  582,  23  L. 
Ed.  978;  The  Eddy,  5  Wall.  481,  495,  18 
L.  Ed.  486:  Halliday  v.  Hamilton,  11  Wall. 
560,  20  L.  Ed.  214. 

Regularly  the  goods  ought  to  be  on 
board  before  the  bill  of  lading  is  signed, 
but  if  the  bill  of  lading,  through  inadvert- 
ance  or  otherwise,  is  signed  before  the 
goods  are  actually  shipped,  as  if  thej'  are 
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(2)  Where.  Statute  Prohibits  Issuance  before  Receipt  of  Goods. — A  state 
statute  prohibiting  the  issuance  of  a  bill  of  lading  in  the  absence  of  goods  re- 
ceived for  shipment,  does  not  forbid  curing  an  illegal  bill  by  subsequently  sup- 
plying the  goods,  the  receipt  of  which  is  acknowledged  by  the  bill  of  lading.^** 

c.  Presumption,  as  to  Receipt  of  Goods  before  Issuance  of  Bill. — The  fact 
that  a  statute  prohibits  all  warehousemen  and  carriers,  under  a  penalty,  from 
issuing  receipts  or  bills  of  lading,  except  for  goods  which  have  been  actually 
received  into  their  possession,  does  not  raise  a  conclusive  presumption  that  a 
railroad  issuing  a  bill  of  lading  was  in  possession  of  the  goods  when  it  issued 
l)i]ls   of   lading.^^ 

C.  Issuance  in  Duplicate. — Bills  of  lading  are  usually  issued  in  duplicate, 
and  in  such  case,  the  contract  between  a  ship  and  the  shipper  is  that  which  is 
contained  in  the  bills  of  lading  delivered  to  the  shipper.  The  bill  retained  by  the 
ship  or  "ship's  bill,"  as  it  is  sometimes  called,  is  designed  only  for  its  own  in- 
formation and  convenience ;  not  for  evidence,  as  between  the  parties,  of  what 
their  agreement  was.  If  it  differs  from  the  others,  they  must  be  considered 
as  the  true  and  only  evidence  of  the  contract. ^- 

III.    Form  and  Requisites. 

No  particular  form  or  solemnity  of  execution  is  required  for  a  contract  of  a 
common  carrier  to  transport  goods.  It  may  be  by  parol,  or  it  may  be  in  writing; 
in  either  case  it  is  equally  binding.^"^  A  marginal  note  placed  on  a  bill  of  lading 
by  the  shipper  is  no  part  of  the  bill.^-* 

IV.    Operation  and  Effect  as  between  Parties. 

A.  Effect  as  Vesting  Property  in  Consignee — 1.  W  hex  Property 
Vests  in  Consignee. — The  effect  of  a  bill  of  lading  of  goods  generallv  is  to 
vest  the  property  in  the  consignee. ^-^     And  where  the  consignor  buys  goods  im- 


received  on  the  wharf  or  sent  to  the  ware- 
house of  the  carrier,  or  are  delivered  into 
the  custody  of  the  master  or  other  agent 
of  the  owner  or  charterer  of  the  vessel 
and  are  afterwards  phiced  on  board,  as 
and  for  the  goods  embraced  in  the  bill 
of  lading,  it  is  clear  that  the  bill  of  lading 
will  operate  on.  those  goods  as  between 
the  shipper  and  the  carrier  by  way  of 
relation  and  estoppel,  and  that  the  rights 
and  obligations  of  all  concerned  arc  the 
same  as  if  the  goods  had  been  actually 
shipped  before  the  bill  of  lading  had  been 
signed.  The  Delaware.  14  V\'all.  r,79,  600, 
20  L.  Ed.  779;  The  Eddy,  5  Wall.  481, 
495.  18  L.  Ed.  486;  Halliday  v.  Hamilton, 
11    Wall.   560,   20   L.   Ed.   214. 

The  subsequent  removal  of  the  goods 
from  the  vessel  by  a  person  other  than  the 
true  owner,  either  with  or  without  the 
consent  of  her  officers,  cannot  divest  that 
ownership.  The  Idaho,  93  U.  S.  575.  2.3 
L.   Ed.  97S. 

10.  Effect  of 'Statute  prohibiting  issuance 
of  bills  of  lading  before  receipt  of  goods. 
—The  Idaho,  93  U.  S.  575,  576,  23  L.  Ed. 
978. 

11.  Presumption  as  to  receipt  of  goods 
before  issuance  of  bill  of  lading. — St. 
Louis,  etc.,  R.  Co.  :■.  Commercial  I'nion 
Ins.   Co.,   139   U.  S.   221.  238.  35   L.   Ed.   154. 

12.  Issuance  in  duplicate. — The  Thames, 
14  Wall.  98,  20  L.  Ed.  804;  The  Delaware, 
14    Wall.    579,    596,    20    L.    Ed.    779. 

"More     than     one     is     required     by     the 


shipper,  as  he  usually  sends  one  by  mail 
to  the  consignee  or  vendee,  and  if  four 
are  signed  he  sends  one  to  his  agent  or 
factor,  and  he  should  always  retain  one 
for  his  own  use.  Such  an  instrument 
acknowledges  the  bailment  of  the  goods, 
and  is  evidence  of  a  contract  for  the  safe 
custody,  due  transport,  and  right  delivery 
of  the  same,  upon  the  terms,  as  to  freight, 
therein  described,  the  extent  of  the  obli- 
gation being  specified  in  the  instrument." 
The  Delaware,  14  Wall.  579,  596,  20  L. 
Ed.  779. 

13.  Form — Necessity  of  writing. — Mo- 
bile, etc.,  R.  Co.  V.  Jurey,  111  U.  S.  584, 
591,  28   L.   Ed.  527. 

14.  Marginal  note  placed  on  bill  by  ship- 
per.— .\  marginal  note  put  by  the  quarter- 
master's department  on  bills  of  lading  of 
vessels  chartered  by  them,  "that  if  on  thf 
arrival  of  the  vessel  at  the  port  of  desti- 
nation the  consignee  should  order  her  tn 
another  place  to  discharge,  such  order  in 
all  cases  to  be  in  writing  on  the  bill  of 
lading,"  does  not  make  a  part  of  the  con- 
tract entered  into  by  the  vessel:  and  if 
her  port  of  destination  be  plainly  ex- 
pressed in  the  body  of  the  bill,  the  con- 
signee cannot,  in  virtue  of  the  marginal 
memorandum,  order  her  to  go  forward 
to  another  port.  United  States'  Z'.  Kim- 
bal.    13   Wall.   636.   20  L.   Ed.   503. 

15.  Effect  as  vesting  property  in  con- 
signee.— Grove  :'.  Rrien.  8  How.  429,  430. 
12   L.    Ed.    1142:   Lawrence  f.   Minturn,   17 
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pliedly  for  cash,  but  does  not  in  fact  pay  for  them,  and  ships  them  to  the  con- 
signee, the  bill  of  lading  being  in  the  usual  form,  the  person  from  whom  the 
consignor  bought  the  goods,  cannot,  upon  learning  of  the  consignor's  failure 
in  business,  stops  the  goods  in  transit,  and  if  he  does  he  is  liable  in  damages 
to  the  consignee. ^^  In  time  of  war,  a  bill  of  lading  consigning  goods  to  an 
enemy,^"  or  a  neutral, ^^  is  evidence  of  the  ownership,  going  to  show  a  justifi- 
cation for  condemnation  in  one  case,  and  exemption  from  liability  in  the  other. 
2.  When  Property  Does  Not  Vest  in  Consignee. — The  prima  facie  effect 
of  a  bill  of  lading  as  vesting  the  property  shipped  in  the  consignee  may  be  con- 
trolled by  special  clauses  in  the  bill  of  lading,  or  by  evidence  aliunde. ^^     Thus 


How.  100,  107,  15  L.  Ed.  58;  The  Friend- 
schaft.  3  Wheat.  12,  14,  4  L.  Ed.  322; 
The  Sally  Magee,  3  Wall.  451,  18  L.  Ed. 
197;  Halliday  v.  Hamilton,  11  Wall.  560, 
20  L.   Ed.  214. 

The  prima  facie  efifect  of  a  bill  of  lad- 
ing, as  regards  the  consignee,  is  to  vest 
the  ownership  of  the  goods  consigned  by 
it  in  him.  The  Sally  Magee,  3  Wall.  451, 
18  L.  Ed.  197. 

16.  Seizure  of  goods  in  transit  by  per- 
son selling  to  consignor. — Halliday  v. 
Hamilton,  11  Wall.  560,  20  L.  Ed.  214. 

A.  in  St.  Louis  having  a  standing  agree- 
ment with  B.  &  Co.,  in  New  Orleans,  to 
ship  produce  to  them,  drawing  against 
the  shipments — the  balance  of  any  draft 
on  one  shipment  not  discharged  by  its 
proceeds,  to  be  paid  froin  the  proceeds  of 
any  other  shipment — bought  of  C,  re- 
siding at  Cairo,  on  the  Mississippi,  a 
hundred  miles  and  more  below  St. 
Louis,  a  specific  number  of  sacks  of  corn, 
then  lying  at  a  landing  on  the  river 
somewhat  above  Cairo,  though  much 
below  St.  Louis,  and  received  an  or- 
der for  its  delivery.  He  did  not  pay 
for  it,  though  the  transaction  was  im- 
pliedly one  for  cash.  A.  delivered  his 
order  to  the  agents  of  a  steamer  at  St. 
Louis,  then  about  to  go  down  the  river 
to  New  Orleans.  These  gave  to  him  a 
regular  bill  of  lading,  ^agreeing  to  deliver 
the  specified  number  of  sacks  of  corn  to 
B.  &  Co.  in  New  Orleans.  On  the  same 
day  A.  drew  his  bill  of  exchange  on  B. 
&  Co.,  in  New  Orleans  telling  them  to 
charge  the  draft  to  the  account  of  this 
specific  shipment;  and  attaching  to  his 
bill  of  exchange,  the  bill  of  lading  thus 
received,  sold  the  draft  in  the  inarket. 
Being  forwarded,  it  was  paid  at  maturity 
b}'  B.  &  Co.,  in  New  Orleans;  they  having 
had  no  notice  of  any  difficulty.  They  were 
at  the  time  in  advance  to  A.  on  account  of 
other  shipments.  The  steamer  set  off  on 
her  voyage,  and  stopping  at  the  place 
where  the  sacks  of  corn  were,  took  them 
on  board.  Proceeding  further  on  her  voy- 
age she  came  to  Cairo,  C.'s  residence.  C. 
having  learned  that  A.  had  failed,  had  not 
paid  for  the  corn  and  was  insolvent,  is- 
sued an  attachment,  and  on  the  arrival  of 
the  steamer  seized  the  corn  and  took  it 
off  the  boat.  On  suit  brought  by  B.  & 
Co.,  for  damages,  held  that  after  the  boat 
took  the   corn  on  board  a  transfer  of  the 


property  to  B.  &  Co.  was  efifected,  and 
that  C.  had  made  himself  liable  for  his 
act  of  seizure  and  asportation.  Halliday 
V.   Hamilton.    11   Wall.   560,    20   L.   Ed.   214. 

17.  Consignment  to  enemy  in  time  of 
war.— The  Sally  Magee,  3  Wall.  451,  18 
L.   Ed.  197. 

Ownership  presumptively  in  an  enemy 
from  a  bill  of  lading  to  him  as  consignee 
is  not  disapproved  by  a  test  affidavit  in 
prize,  stating  generally  that  the  goods 
consigned  had  been  purchased  for  their 
consignee  contrary  to  his  instructions,  and 
that  he  had  rejected  them;  and  that  this 
appeared  "from  the  correspondence  of  the 
parties,"  which  the  affiant  (an  asserted 
agent  of  the  alleged  true  owner)  swore 
that  he  "believed  to  be  true,"  but  which 
neither  he  nor  any  one  produced,  or  ac- 
counted for  the  absence  of;  and  where, 
though  two  years  had  passed  between 
the  date  of  the  claim  and  that  of  the 
decree,  the  consignors  and  asserted 
owners,  who  lived  at  Rio  Janeiro,  had 
not  manifested  any  interest  in  the  result 
of  the  prize  proceedings,  which  were  at 
New  York,  nor,  so  far  as  appeared,  had 
been  even  applied  to  in  the  matter.  The 
Sally   ^Tagee,    3    Wall.   451,   18    L.    Ed.    197. 

18.  Consignment  to  neutral  in  time  of 
war. — The  Friendschaft,  3  Wheat.  12,  14,  4 
L.   Ed.  322. 

Bill  of  lading  consigning  the  goods  to  a 
neutral,  but  unaccompanied  by  an  invoice 
or  letter  of  advice,  is  not  sufficient  evi- 
dence to  entitle  the  claimant  to  restitu- 
tion; but  is  sufficient  to  lay  a  foundation 
for  introduction  of  further  proof.  The 
Friendschaft,  3  VvHieat.  12,  14,  4  L.  Ed. 
322.     See  the  title  W.AR. 

19.  Special  clauses  or  extrinsic  evidence 
defeating  conT'<5;nee's  title. — Lawrence  v. 
:\linturn,  17  How.  ]00,  107,  15  L.  Ed.  58; 
Grove  v.  Brien,  8  How.  429,  12  L.  Ed. 
1142. 

When  there  is  a  dealing:  between  mer- 
chants, for  successive  c.Trgoes  of  merchan- 
dise upon  time,  for  which  notes  of  hand 
were  to  be  given,  payable  from  the  date 
of  the  ascertainment  of  the  quantity  of 
each  cargo,  and  an  arrangement  is  after- 
wards made  for  the  substitution  of  an  in- 
terest account  for  the  notes  which  were 
to  be  given;  and,  in  that  arrangement,  the 
seller  stipulates  that  the  allowance  of  the 
interest  account  should  deoend  upon  the 
continuance  of  the  original  time  of  credit, 
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where  a  bill  of  lading  is  taken  fleliverable  to  the  shipper's  own  order, ^^^  or  to 
the  order  of  some  person  designated  by  him,  other  than  the  one  on  whose  account 
they  have  been  shipped,-^  the  inference  that  it  was  not  intended  that  the  prop- 
erty in  the  goods  should  pass,  except  by  subsequent  order  of  the  person  holding 
the  bill,  is  almost  conclusive, 22  though  it  has  been  said  that  it  may  be  rebutted.--' 
And  if  the  bill  of  lading  is  special  to  deliver  the  goods  to  A  for  the  use  of  B, 
the  property  vests  in  B,  and  the  action  must  be  brought  in  his  name  in  case  of 
loss  or  damage.-^ 

B.   Effect  as  Warranting  Quality,   Quantity  or  Condition  of  Goods — 

1.  Warranty  of  Quality. — Persons  are  not  entitled  to  assume  that  the  mas- 
ter of  vessel  has  authority,  though  his  owners  really  gave  him  no  such  author- 
ity, to  estimate  and  determine  and  state  on  the  bill  of  lading,  so  as  to  bind  his 
owners,  the  particular  mercantile  quality  of  the  goods  before  they  are  put  on 
board,  as,  for  instance,  that  they  are  goods  containing  such  and  such  a  percent- 
age of  good  or  bad  material,  or  of  such  and  such  a  season's  growth.  To  as- 
certain such  matters  is  obviously  quite  outside  the  scope  of  the  functions  and 
capacities  of  a  ship's  captain  and  of  the  contract  of  carriage  with  which  he 
has  to  do.2'5 

2.  Statement  That  Contents  oe  Package  Is  Unknov^n. — Where  a  bill 
of  lading  contains  no  warranty  that  the  goods  described  shall  answer  any  par- 
ticular quality,  but  on  the  contrary  expressly  specifies  that  the  contents  of  the 


and  that  the  buyer's  balance  on  account 
should  always  be  under  a  certain  sum; 
and  the  buyer  exceeds  that  amount  and 
refuses  to  make  a  remittance  or  payment, 
upon  the  call  of  the  seller,  to  bring  the 
account  within  that  sum,  the  seller  may 
arrest  the  further  delivery  of  any  cargo  or 
cargoes,  though  the  same  was  in  the 
course  of  being  delivered  to  the  buyer 
upon  the  seller's  indorsement  of  the  in- 
voices and  bills  of  lading  of  such  cargoes. 
Masters  v.  Barreda,  18  How.  489,  15  L.  Ed. 
466. 

20.  Bill  of  lading  to  shipper's  order. — 
Dows  V.  National  Exchange  Bank,  91  U. 
S.  618,  633,  23  L.  Ed.  214. 

Taking  a  bill  of  lading  deliverable  to 
the  shipper's  own  order,  is  inconsistent 
with  an  intention  to  pass  the  ownership 
of  the  cargo  to  the  person  on  whose  ac- 
count it  may  have  been  purchased,  even 
when  the  shipment  has  been  made  in  the 
vessel  of  the  drawee  of  the  draft  against 
the  cargo.  Dows  v.  National  Exchange 
Bank,    91    U.    S.    618,    631,    23    L.    Ed.    214. 

A  shipment  on  the  purchaser's  own  ves- 
sel is  ordinarily  held  to  pass  the  property 
to  the  purchaser:  but  not  so  if  the  bill  of 
lading  exhiluts  a  contrary  intent,  if 
thereby  the  shipper  reserves  to  himself 
or  to  his  assigns  the  dominion  over  the 
goods  shipped.  Dows  v.  National  Ex- 
change Bank,  91  U.  S.  618,  635,  23  L.  Ed. 
214. 

21.  Bill  of  lading  to  some  one  else  than 
consignee. — Dows  :■.  National  Exchange 
Bank,  91   U.   S.  61S,  C.^G,  23  L.   Ed.  214. 

22.  Presumption  that  title  does  not  pass. 
— Dows  V.  National  Exchange  Bank,  91 
U.  S.  618,  633,  23  L.  Ed.  214. 


23.  Rebuttal  of  presumption  that  title 
does  not  pass  to  consignee. — Dows  v.  Na- 
tional Exchange  Bank,  91  U.  S.  618,  633, 
23    L.    Ed.   214. 

Where  there  are  circumstances  point- 
ing both  ways,  some  indicating  an  intent 
to  pass  the  ownership  immediately,  not- 
withstanding the  bill  of  lading,  in  other 
words,  where  there  is  anything  to  rebut 
the  effect  of  the  bill,  it  becomes  a  ques- 
tion for  the  jury,  whether  the  property 
has  passed.  Dows  v.  National  Exciiange 
Bank,   91    U.   S.    618.    634,   23    L.    Ed.   214. 

24.  Bill  of  lading  to  deliver  to  A  for 
use  of  B. — Grove  ;•.  Brien,  8  How.  429, 
12  L.  Ed.  1142. 

Where  a  manufacturer  upon  the  upper 
waters  of  the  Potomac  shipped  five  hun- 
dred kegs  of  nails  to  Alexandria,  taking 
from  the  master  of  the  canal  boat  a  re- 
ceipt saying  that  the  nails  were  "'to  be 
delivered  to  Fowle  &  Sons  in  Alexandria, 
for  the  use  of  Robert  Gilmor  of  Balti- 
more," and  on  the  same  day  sent  a  letter 
to  the  consignees,  advising  them  that 
the  goods  were  consigned  for  the  use  of 
Gilmor,  such  delivery  and  bill  of  ladin.g 
operated  as  a  transfer  of  the  legal  title 
to  Gilmor,  who  was  in  fact  the  consignor. 
Therefore,  the  k^gs  of  nails  in  the  hands 
of  Eowle  &  Sons  were  not  subject  to  an 
attachment  by  the  creditors  of  the  manu- 
facturer; nor  had  Fowle  &  Sons  any 
valid  lien  upon  them  for  previous  ad- 
vances to  him.  The  title  to  the  nails  had 
passed  to  Gilmor  before  they  came  into 
the  possession  of  Fowle  &  Sons.  Grove 
V.   Brien,  8   How.  429,  12  L.   Ed.  1142. 

25.  Warranty  of  quality. — St.  Louis, 
etc.,  R.  Co.  V.  Knight,  122  U.  S.  79,  86,  30 
L.  Ed.   1077. 
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package    is    unknown,    it    does   not    operate    as    guaranty    as    to    quality    of    the 
articles. 2c 

3.  Recital  That  Goods  Were  Received  ix  Good  Order. — A  bill  of  lading; 
in  which  the  carrier  acknowledges  that  the  goods  have  been  received  by  him  in 
good  order  is  prima  facie  evidence  of  that  fact ;  but  if  a  loss  occurs,  he  is  not 
precluded  from  showing  that  it  proceeded  from  some  cause  which  was  not  ap- 
parent at  the  time  he  received  them. 2" 

V.     Interpretation  and  Construction. 

A.  General  Rules  of  Construction — 1.  Language,  Subject  Matter  axd 
Surrounding  Circumstances. — It  is  the  right  and  duty  of  the  court,  in  order 
to  decide  upon  the  meaning  of  a  bill  of  lading,  to  look  not  only  to  the  language 
emploveciTbut  to  the  subject  matter  and  surrounding  circumstances.-^ 

2.  Construed  against  Carrier. — If  there  be  any  doubt  arising  from  the 
language  used  as  to  its  proper  meaning  or  construction,  the  words  should  be 
construed  most  strongly  against  the  carrier.  Since  its  own  officers  or  agents 
prepared  the  instrument,  it  is  both  reasonable  and  just  that  its  own  words  should 
be  construed  most  strongly  against  itself. ^^ 

B.  Parol  Evidence  to  Vary  or  Contradict  Bill. — In  so  far  as  a  bill  of 
lading  is  a  contract,  it  cannot  be  explained  by  parol  evidence,-^*^'  but  before  the 
rule  excluding  parol  evidence  can  be  applied,  the  contract  in  writing  must  be 
shown  to  be  the  contract  of  the  parties."^  1  And  in  so  far  as  a  bill  of  lading  par- 


26.  Statement  that  contents  of  packages 
are  unknown. — St.  Louis,  etc..  R.  Co.  v. 
Knight.  122  U.  b.  79.  89,  30  L.  Ed.  1077; 
Clark  V.  Barnwell.  12  How.  272,  13  L.  Ed. 
983. 

The  words  "contents  unknown"  being 
annexed  to  a  bill  of  lading,  imply  that  the 
master  only  meant  to  acknowledge  the 
shipment  in  good  order  of  the  cases,  as 
to  their  external  condition.  He  might 
justify  himself  Dy  showing  that  the  con- 
tents were  not  in  good  order.  Clark  v. 
Barnwell,    12   How.   272,   13   L.    Ed.   985. 

Where  the  bill  of  lading  contains  a 
clause  that  the  contents  of  the  packages 
receipted  for  are  unknown,  an  acknowl- 
edgment of  the  master  as  to  the  condition 
of  the  goods  when  received  on  board  ex- 
tends only  to  the  external  condition  of 
the  cases,  excluding  any  implication  as 
to  the  quantity  or  quality  of  the  article, 
condition  of  it  at  the  time  received  on 
board,  or  whether  properly  packed  or  not 
in  the  boxes.  St.  Louis,  etc.,  R.  Co.  v. 
Knight.    122   U.   S.   79,   8.5.  30   L.   Ed.   1077. 

27.  Recital  that  goods  were  received  in 
good  order. — Xelson  f.  Woodruff,  1  Black 
1.56.    17   L.    Ed.   97. 

28.  Language,  subject  matter  and  sur- 
rounding circumstances. — Mobile,  etc.,  R. 
Co.  f.  Jurey,  111  U.  S.  584.  592,  28  L.  Ed. 
527;  Barreda  v.  Silsbee.  21  How.  146,  16  L. 
Ed.  86;  Nash  v.  Towne,  5  Wall.  689,  18  L. 
Ed.  527:  Chesapeake,  etc.,  Canal  Co.  v. 
Hill,  15  Wall.  94,  21  L.  Ed.  64;  The  Queen 
of  the  Pacific,  180  U.  S.  49.  45  L.  Ed.  419; 
London  Assurance  v.  Companhia  de 
Moagens,   167  U.  S.  149,  42  L.   Ed.   113._ 

Obvious  prevails  over  hidden  meaning. 
■ — No  rule  of  construction  binds  us  to  find 
some    hidden    or    obscure    meaning    for    a 


particular  clause,  because  the  simple  and 
plain  one  which  is  seen  upon  its  face  pro- 
vides for  contingencies  which  maj'  be  also 
provided  for  in  another  clause  of  the  same 
bill.  Texas,  etc..  R.  Co.  z:  Reiss,  183  U. 
S.   621,  630.   46  L.    Ed.   358. 

29.  Construed  against  carrier. — First 
Xat.  Bank  z'.  Hartford  Fire  Ins.  Co..  95 
U.  S.  673.  24  L.  Ed.  563:  London  Assur- 
ance v.  Companhia  de  Moagens.  167  U. 
S.  149,  42  L.  Ed.  113;  The  Queen  of  the 
Pacific,  180  U.  S.  49,  45  L.  Ed.  419;  Texas, 
etc..  R.  Co.  z/.  Reiss,  183  U.  S.  621,  626, 
46  L.  Ed.  358. 

30.  Bill  of  lading  as  contract  cannot  be 
explained. — The  Lady  Franklin,  8  Wall. 
325,  19  L.  Ed.  455;  Mobile,  etc.,  R.  Co. 
r.  Jurey,  111  U.  S.  584.  591,  28  L.  Ed.  527: 
Clark  V.  Barnwell.  12  How.  272.  13  L. 
Ed.  985;  The  Delaware,  14  Wall.  579, 
601,  20  L.  Ed.  779.  See.  generally,  the 
title    PAROL   EVIDENCE. 

A  clean  bill  of  lading  imports  that  the 
goods  are  stowed  under  deck,  and  parol 
evidence  that  the  vendor  agreed  that  the 
goods  should  be  stowed  on  deck  cannot 
be  received.  The  Delaware.  14  W'all.  579, 
605,  20  L.  Ed.  779;  Propeller  Niagara  v. 
Cordes.  21  How.  7.  23.  16  L.  Ed.  41. 

31.  Writing  must  be  contract  of  parties. 
— ^ilobile.   etc..   R.   Co.   z\  Jurey.   Ill  U.   S. 

>   S84,   591,   28   L.    Ed.   527. 

Where  the  shipper  insists  that  the  con- 
tract between  him  and  the  railroad  com- 
pany is  by  parol,  and  denies  that  the  bill 
of  lading  is  the  contract,  and  alleges  that 
It  had  never  been  delivered  to  him,  but 
only  to  a  person  who  was  not  authorized_ 
to  make  a  contract  for  him.  evidence  of 
the  parol   contract  is  perfectly  competent. 
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takes  of  the  nature  of  a  receipt,  it  is  explainable  by  parol  evidence.-^-  Thus  a 
bill  of  lading  may  be  contradicted  and  explained  in  its  recital  that  the  goods 
were  in  good  order  and  well  conditioned,  by  showing  that  their  internal  state 
and  condition  was  bad  or  not  such  as  is  represented  in  the  instrument,'^^  and, 
in  like  manner,  an  erroneous  statement  as  to  the  ownership  of  the  goods  may 
be  explained  by  parol. "^ 

C.  Evidence  as  to  Usage  and  Custom. — It  is  well  settled  that  parties 
who  contract  on  a  subject  matter  concerning  which  known  usages  prevail,  in- 
corporate such  usage's  by  implication  into  their  agreements,  if  nothing  is  said  to 
the  contrary,  and  that  in  an  action  on  the  contract,  evidence  of  such  usages  is 
admissible,  and  this  rule  applies  to  bills  of  lading,  as  well  as  to  other  contracts.-*-^' 
But  evidence  of  usage  will  not  be  admitted  to  control  or  vary  the  positive  stip- 
ulations of  a  bill  of  lading,  or  to  substitute  for  the  express  terms  of  the  instru- 
ment an  implied  agreement  or  usage  that  the  carrier  shall  not  be  bound  to  keep, 
transport,  and  deliver  the  goods  in  good  order  and  condition.-''^ 

VI.    Transfer. 

A.  Negotiability — 1.  In  Genkral. — Bills  of  lading,  though  transferable  by 
indorsement,  are  not  negotiable  in  a  commercial  sense,  but  are  onlv  quasi  ne- 
gotiable.'^' The  transfer  of  the  bill  passes  to  the  transferee  the  transferrer's  title 
to  the  goods  described,  and  the  presumption  as  to  ownership  arising  from  the  bill 
may  be  explained  or  rebutted  by  other  evidence  showing  where  the  real  ownership 
lies.  A  pledgee  to  whom  a  bill  of  lading  is  given  as  security  gets  the  legal  title  to 
the  goods  and  the  right  of  possession  only  if  such  is  the  intention  of  the  parties, 
and  that  intention  is  open  to  explanation.  Inquiry  into  the  transaction  in  which 
the  bill  originated  is  not  precluded  because  it  came  into  the  hands  of  persons 
who  may  have  innocently  paid  value  for  it.''*' 

2.  Distinguished  from  Commercial  Paper.— Bills  of  exchange  and  prom- 
issory notes  are  representatives  of  money,  circulating  in  the  commercial  world 
as  such,  and  it  is  essential,  to  enable  them  to  perform  their  peculiar  functions, 
that  he  who  purchases  them  should  not  be  bound  to  look  beyond  the  instru- 
ment, and  that  his  right  to  enforce  them  should  not  be  defeated  by  anything 
short  of  bad  faith  on  his  part.     But  bills  of  lading  answer  a  different  purpose 

and  it  is  a  question  to  be  decided  by  the  Usage  as  to  stowage. — In  the  case  of 
jury  whether  the  understanding  as  detailed  a  bill  of  lading  or  a  charter  party,  evi- 
by  the  witnesses  or  the  bill  of  lading  ex-  dence  of  usage  in  a  particular  trade  is  ad- 
presses  the  agreement  of  the  parties.  Mo-  missible  to  show  that  certain  goods  in 
bile,  etc..  R.  Co.  v.  Jurey,  111  U.  S.  584,  that  trade  may  be  stowed  on  deck.  The 
591.    28    L.    Ed.    527.  Delaware,    14    Wall.    579,    606.    20    L     Ed 


32.    Bill  of  lading  as  receipt  explainable       779. 


by    parol.— The    Delaware,    14    Wall.    579. 


36.    Usage   cannot  control   express  pro- 


T  'Vo-  1^1   'vi  P^sfTh-   f'^Tf-   V  visions.-T%eDei;wa;er4  Wall.  579.^606; 

How.  2(2,  13  L.  Ed.  985:   The  Lady  Frank-  .,,^    y      pj     ~~q 

lin.    8    Wall.    :!25.    19    L.    Ed.    455.  "   _'      1   '       :,'    ,.  , 

33.  Recital  as  to  condition  of  goods  37.  Bills  of  lading  only  quasi  negotiable, 
when  received,  etc.— The  Delaware,  14  — -Vitional  Lank  x.  Merchants  Xat.  IJank, 
Wall.  579,  601,  20  L.  Ed.  779;  Clark  v.  91  U.  S.  92.  98,  23  L.  Ed.  208:  The  Carlos 
Barnwell,    12    How.  272.    13   L.    Ed.  985.  ^-    ^^^^f:    V^    ^-p-    ^^5,    665,    44    L.    Ed. 

34.  Erroneous  statement  as  to  owner-  ^29:  Pollard  f.  Vinton.  105  U.  S.  7,  26 
ship  of  goods.— A  bill  of  lading,  stating  ^-  j:^-  J^S;  Shaw  f.^  Railroad  Co.,  101  U. 
the   property   to   belong   to   A.    and    B.,   is  '^^  ''■'''•  '~'''   '-^    ^"-  ^^~- 

not  conclusive  evidence,  and  does  not  es-  38.    Effect  of  transfer  of  bill  of  lading. 

top   A.  from   showing  the  property  to  be-  — The  Carlos    F.   Roses,   177   U.   S.  665,  44 

long    to    another.      Maryland    Ins.    Co.    v.  L.    Ed.   929:    Pollard   v.   Vinton,    105   U.   S. 

Ruden,  6   Cranch   338.   3   L.   Kd.   242.  7,    26    L.    Ed.    998;    Shaw  v.    Railroad    Co., 

35.  Evidence  of  usage  in  general. — Hos-  101  U.  S.  557.  25  L.  Ed.  892;  Friedlander 
tetter  v.  Park.  137  U.  S.  30.  40,  34  L.  Ed.  v.  Texas,  etc.,  R.  Co.,  130  U.  S.  416,  423, 
568;  Robinson  v.  United  States,  13  Wall.  32  L.  Ed.  991;  Missouri,  etc.,  R.  Co.  v. 
363.  20  L.  Ed.  653;  The  Delaware,  14  Wall.  McFadden,  154  U.  b.  155,  38  L.  Ed.  944; 
579,  606,  20  L.  Ed.  779.  Sec,  generally,  North  Pennsylvania  R.  Co.  v.  Commercial 
the  title  USAGES  AND  CUSTOMS.  Nat.   Bank,   123  U.   S.   727,  31  L.   Ea.  287. 
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and  perform  different  functions.  They  are  regarded  as  so  much  cotton,  grain, 
iron  or  other  articles  of  merchandise,  in  that  they  are  symbols  of  ownership  of 
the  goods  they  cover.  And  as  no  sale  of  goods  lost  or  stolen,  though  to  a  bona 
fide  purchaser  for  value,  can  divest  the  ownership  of  the  person  who  lost  them  or 
from  whom  they  were  stolen,  so  the  sale  of  the  symbol  or  mere  representative  of 
tlie  goods  can  have  no  such  effect,  although  it  sometimes  happens  that  the  true 
owner,  by  negligence,  has  so  put  it  into  the  power  of  another  to  occupy  his  po- 
sition ostensibly,  as  to  estop  him  from  asserting  his  right  as  against  a  purchaser, 
wlio  has  been  misled  to  his  hurt  by  reason  of  such  negligence. ^^ 

3.  Effect  of  Statute  Making  Bills  of  Lading  Negotiable. — x^lthough  a 
statute  makes  bills  of  lading  negotiable  by  indorsement  and  deiivery,  it  does  not 
follow  that  all  the  consequences  incident  to  the  indorsement  of  bills  and  notes 
before  maturity  ensue  or  are  intended  to  result  from  such  negotiation.'**^  And 
a  transfer  without  written  indorsement  and  delivery  does  not  operate  under  the 
statute.-*  1 

B.  Who  May  Transfer  Bill  by  Indorsement — 1.  Consignee. — By  the 
well  settled  principles  of  commercial  law,  the  consignee  is  the  authorized  agent 


39.  Distinguished  from  commercial 
paper. — Friedlander  r.  Texas,  etc.,  R.  Co., 
inO  U.  S.  416,  423,  32  L.  Ed.  991;  Shaw 
V.  Railroad  Co.,  101  U.  S.  557,  25  L.  Ed. 
892;  Pollard  v.  Vinton,  105  U.  S.  7,  26  L. 
Ed.  998;  Missouri,  etc.,  R.  Co.  v.  McFad- 
den,  154  U.  S.  155,  38  L.  Ed.  944;  The 
Carlos  F.  Roses,  177  U.  S.  655,  44  L.  Ed. 
929. 

In  the  hands  of  the  holder  a  bill  of  lad- 
ing is  evidence  of  ownership,  special  or 
general,  of  the  property  mentioned  in  it, 
and  of  the  right  to  receive  said  prop- 
erty at  the  place  of  delivery.  Notwith- 
standing it  is  designed  to  pass  from  hand 
to  hand,  with  or  without  indorsement, 
and  it  is  efficacious  for  its  ordinary  pur- 
poses in  the  hands  of  the  holder,  it  is 
not  a  negotiable  instrument  or  obligation 
in  the  sense  that  a  bill  of  exchange  or  a 
promissory  note  is.  Its  transfer  does  not 
preclude,  as  in  those  cases,  all  inquiry 
into  the  transaction  in  which  it  originated, 
because  it  has  come  into  hands  of  per- 
sons who  have  innocently  paid  value  for 
it.  The  doctrine  of  bona  fide  purchasers 
only  applies  to  it  in  a  limited  sense.  Pol- 
lard V.  Vinton,  105  U.  S.  7,  8,  26  L.  Ed. 
998;  Missouri,  etc.,  R.  Co.  v.  McFadden, 
154  U.  S.   155,  38  L.   Ed.  944. 

Bills  of  lading  are  regarded  as  so  much 
cotton,  grain,  iron,  or  other  articles  of 
merchandise.  The  merchandise  is  very 
often  sold  or  pledged  bj'  the  transfer  of 
the  bills  which  cover  it.  They  are,  in 
commerce,  a  very  different  thing  from 
bills  of  exchange  and  promissory  notes, 
answering  a  different  purpose  and  per- 
forming different  functions.  Shaw  v.  Rail- 
road Co.,  101  U.  S.  557,  565,  25  L.  Ed. 
892. 

That  a  bill  of  lading  does  not  partake 
of  the  character  of  negotiable  paper,  so 
as  to  transfer  to  the  assignees  thereof 
the  rights  of  the  holder  of  such  paper,  is 
well  settled.  Missouri,  etc.,  R.  Co.  v.  I\Ic- 
Fadden,  154  U.  S.  155,  38  L.  Ed.  944. 

It  is   true  that   while  not  negotiable  as 


commercial  paper  is,  bills  of  lading  are 
commonly  used  as  security  for  loans  and 
advances:  but  it  is  only  as  evidence  of 
ownership,  special  or  general,  of  the  prop- 
erty mentioned  in  them,  and  of  the  right 
to  receive  such  property  at  the  place  of 
delivery.  Friedlander  i<.  Texas,  etc.,  R. 
Co..   130   U.    S.    416,    424,    32    L.    Ed.   991. 

40.  Effect  of  statute  making  bills  of  lad- 
ing negotiable. — Shaw  v.  Railroad  Co.,  101 
U.  S.  557,  25  L.  Ed.  892;  Allen  v.  St. 
Louis  Nat.  Bank,  120  U.  S.  20,  36,  30  L. 
Ed.   573. 

By  the  Missouri  act  of  1869,  all  ware- 
house receipts  and  bills  of  lading,  except 
those  which  have  the  words  "not  nego- 
tiable" plainly  written  or  stamped  on 
their  face,  are  negotiable  by  written  in- 
dorsement thereon  and  delivery  in  the 
same  manner  as  bills  of  exchange  and 
promissory  notes.  Allen  v.  St.  Louis  Nat. 
Bank,  120  U.  S.  20,  36,  30  L.  Ed.  573. 

This  provision,  "while  it  doubtless  gives 
the  indorsee  the  right  to  sue  thereon  in 
his  own  name,  does  not,  for  the  reasons 
fully  stated  by  Mr.  Justice  Strong  in 
delivering  the  judgment  of  this  court  in 
Shaw  V.  Railroad  Co.,  101  U.  S.  557,  25 
L.  Ed.  892,  attach  to  such  an  indorse- 
ment of  the  symbol  of  property  the  same 
effect  which  the  common  law  gives  to 
the  indorsement  of  a  bill  of  exchange  or 
promissory  note  for  the  payment  of  a 
sum  of  money:  nor  confer  upon  persons 
making,  upon  a  bill  of  lading  indorsed 
in  blank  by  the  owner,  an  advance  of 
money  to  a  subsequent  indorser  whom 
they  have  reason  to  believe  not  to  be  the 
owner,  the  right  to  hold  the  goods  against 
the  true  owner."  Allen  v.  St.  Louis  Nat. 
Bank.  120  U.  S.  20,  36.  30  L.   Ed.  573. 

41.  Transfer  not  made  in  accordance 
with  statute. — Allen  i\  St.  Louis  Nat. 
Bank,   120  U.  S.  20,  38,  30  L.    Ed.   573. 

In  such  case  no  better  title  passes  by  a 
transfer  of  the  symbols  without  such  in- 
dorsement than  by  a  delivery  of  the  goods 
which  they  represent.     Allen  v.  St.  Louis 
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of  the  owner,  whoever  he  may  be,  to  receive  the  goods,  and  he  may  transfer 
the  bill  of  lading  by  indorsement.'* ^ 

2.  Consignor. — Strictly  speaking,  no  person  but  the  consignee  can,  by  an 
indorsement  on  the  bill  of  lading,  pass  the  legal  title  to  the  goods ;  but  if  the 
shipper  be  the  owner,  and  the  shipment  be  on  his  own  account  and  risk,  although 
he  may  not  pass  the  title,  by  virtue  of  a  mere  indorsement  of  the  bill  of  lading, 
unless  he  be  the  consignee,  or  the  goods  be  deliverable  to  his  order;  yet,  by  an 
assignment  on  the  bill  of  lading,  or  by  a  separate  instrument,  he  can  pass  the 
legal  title  to  the  same  ;  and  it  will  be  good  against  all  persons,  except  purchas- 
ers for  a  valuable  consideration,  without  notice,  by  indorsement  on  the  bill  of 
lading  itself.  Such  an  assignment  by  the  owner,  passes  the  legal  title  against 
his  agents  or  factors,  and  creditors,  in  favor  of  the  assignee.'*-'' 

C.  Transfer  and  Rights  of  Holder— 1.  Effect  of  Transfer.— A  trans- 
fer of  the  ownership  of  the  property  covered  by  a  bill  of  lading  as  well  as  of 
the  right  of  possession  is  made  as  effectually  by  the  transfer  of  the  bill  as  it 
could  be  by  a  physical  delivery  of  the  property.** 

2.  Rights  of  Holder — a.  Bona  Fide  Holder  for  Value. — By  indorsement  of  the 
bill  of  lading  to  a  bona  fide  purchaser,  for  a  valuable  consideration,  without  notice  of 
any  adverse  interests,  the  latter  becomes,  as  against  all  the  world,  the  owner  of  the 
goods  :*^  but  inquiry  into  the  transaction  in  which  the  bill  originated  is  not 
precluded.*^ 

b.  Holder  with  Knowledge  of  Defects  in  Transferre/s  Title. — The  purchaser 
of  a  bill  of  lading  with  reason  to  believe  that  his  vendor  was  not  the  owner  of 


Nat.    Bank,    120    U.    S.    20,    38,    30    L.    Ed. 
573. 

42.  Consignee. — Conard  z\  Atlantic  Ins. 
Co.,    1    Pet.    386.    387,    7    L.    Ed.    189. 

43.  Consignor. — Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  386,  387,  7  L.   Ed.   189. 

44.  Effect  of  transfer  of  bill  of  lading 
of  property. — Means  :■.  Bank,  146  U.  S. 
620.  627,  36  L.  Ed.  1107:  Conard  v.  At- 
lantic Ins.  Co.,  1  Pet.  386,  7  L.  Ed. 
189;  Dows  V.  National  E.xchange  Bank,  91 
U.  S.  618,  23  L.  Ed.  214:  Allen  v.  St. 
Louis  Nat.  Bank,  120  U.  S.  20,  36,  30  L. 
Ed.  .'■)73. 

By  the  Missouri  act  of  1869,  any  person 
to  whom  a  warehouse  receipt  or  bill  of 
lading  may  be  transferred  shall  be 
deemed  and  held  to  be  the  owner  of  the 
goods  so  far  as  to  give  validity  to  any 
pledge,  lien  or  transfer  given,  made  or 
created  thereby,  as  on  the  faith  thereof. 
Allen  V.  St.  Louis  Nat.  Bank,  120  U.  S. 
20,  36.   30    L.    Ed.    .573. 

45.  Rights  of  bona  fide  holder. — Conard 
V.  Atlantic  Ins.  Co.,  1  Pet.  386,  387,  7  L. 
Ed.  189:  Means  <■.  Rank,  146  U.  S.  620, 
627,  36  L.  Ed.  1107:  Dows  7'.  National 
Exchange  Bank,  91  U.  S.  618,  23  L.  Ed. 
214. 

A  pledgee  to  whom  a  bill  of  lading  is 
given  as  security  gets  the  legal  title  to 
the  goods  and  the  right  of  possession 
only  if  such  is  the  intention  of  the  par- 
ties, and  that  intention  is  open  to  ex- 
planation. The  Carlos  F.  Roses.  177  U. 
S.  6.55.  44  L.   Ed.  929. 

Advances  on  bill  of  lading. — A  bank 
whicli  makes  advances  on  a  hill  of  lading 
has  a  lien  to  the  extent  of  the  advances, 
on  the  property  in  the  hands  of  the  con- 
signee, and  can  recover  from  him  the 
3  U  S  Enc— 16 


proceeds  of  the  property  consigned,  even 
though  the  consignor  be  indebted  to  the 
consignee  on  general  account:  and  the 
consignee  cannot  appropriate  the  prop- 
erty or  its  proceeds  to  his  own  use  in 
payment  of  a  prior  debt.  Means  z: 
Bank,  146  U.  S.  620,  627,  36  L.  Ed.  1107; 
Conard  z\  .Atlantic  Ins.  Co.,  1  Pet.  386, 
7  L.  Ed.  189:  Gibson  v.  Stevens,  8  How. 
384,    12    L.    Ed.    1123. 

A  bank  paid  the  purchase  money  for 
cattle  at  the  request  of  A,  and  the  cattle 
were  delivered  to  the  bank  by  the  seller. 
The  cattle  were  shipped  to  another  pwint 
for  sale,  the  bill  of  lading  being  is.sued  in 
A's  name,  who  drew  a  draft  upon  the 
consignees  which,  with  the  bill  of  lading 
attached,  was  indorsed  and  delivered  to 
the  bank.  The  consignees  refused  pay- 
ment of  the  draft,  sold  the  cattle,  and 
applied  the  proceeds  to  an  old  debt  owing 
to  them  by  A.  It  was  held  that  the  trans- 
fer of  the  bill  of  lading  to  the  bank  was 
a  transfer  of  the  property  in  the  cattle 
and  that  the  consignees  were  liable  to  the 
bank  for  the  proceeds.  Means  v.  Bank, 
146  U.  S.  620,  36  L.   Ed.  1107. 

46.  Inquiry  into  the  transaction  in 
which  the  bill  originated  is  not  precluded. 
The  Carlos  F.  Roses.  177  U.  S.  655,  44  L. 
Ed.  929,  citing  Pollard  v.  Vinton,  10.5  U. 
S.  7,  26  L.  Ed.  998;  Shaw  z\  Railroad  Co., 
101    U.    S.    557,   25    L.    Ed.    892. 

The  transfer  of  the  bill  passes  to  the 
transferee  the  transferrer's  title  to  the 
goods  described,  and  the  presumption  as 
to  ownership  arising  from  the  bill  may  be 
explained  or  rebutted  by  other  evidence 
sliowing  where  the  real  ownership  lies. 
The  Carlos  F.  Roses,  177  U.  S.  655,  44  1,. 
Ed.    929. 
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the  bill,  or  that  it  was  held  to  secure  the  pa\nient  of  an  outstanding  draft,  is 
not  a  bona  fide  purchaser,  and  he  is  not  entitled  to  hold  the  merchandise  cov- 
ered by  the  bill  against  its  true  owner. ^' 

c.  Holder  of  Stolen  BUI  of  Lading. — I'he  rule  that  a  bona  fide  purchaser  of 
a  lost  or  stolen  bill  or  note  indorsed  in  blank  or  i)a\able  to  bearer  is  not  bound 
to  look  beyond  the  instrument,  has  no  application  to  the  case  of  a  lost  or  stolen 
bill  of  lading.-*^ 

d.  Transfer  as  Collateral  Seeurity  for  Pre-Existing  Debt. — \Vhen  the  bill  of 
lading  is  transferred  and  delivered  as  collateral  security,  the  rights  of  the 
pledgee  under  it  are  the  same  as  those  of  an  actual  purchaser,  so  far  as  the 
exercise  of  those  rights  are  necessar}'  to  protect  the  holder. ■'•^ 

e.  Rights  of  Purchaser  of  Draft  with  Bill  of  Lading  Attaehed. — A  party  dis- 
counting a  draft  and  receiving  therewith,  deliverable  to  his  order,  a  bill  of  lad- 
ing of  the  goods  against  which  the  draft  was  drawn,  acquires  a  sp>ecial  property 
in  them  and  has  a  complete  right  to  hold  them  as  secunt}-  for  the  acceptance 
and  payment  of  the  draft. "''^  But  he  has  no  more  rights  than  the  shipper  and 
if  the  ship]:)er  could  not  require  acceptance  of  a  time  draft  without  surrendering 
the  bill  of  lading,  neither  can  the  holder."' ^ 

f.  Right  of  Indorsee  of  Bill  of  Lading  to  Sne  for  Goods. — The  indorsee  of  a 
bill  of  lading  may  libel  the  vessel  on  which  the  goods  are  shipped,  for  failure 
to  deliver  them,  though  he  may  be  but  an  agent  or  trustee  of  the  goods  for 
others;  as  ex  gr..  the  cashier  of  a  bank.''- 

BILL  OF  PAINS  AND  PENALTIES.— See  the  title  Constitutional  L.\w. 

BILL  OF  PARCELS. — A  bill  of  parcels  is  a  statement  sent  to  the  buyer  of 
goods,  along  with  the  goods,  exhibiting  in  detail  the  items  composing  the  par- 
cel and  their  several  prices,  to  enable  him  to  detect  any  mistake  or  omission ; 
an    invoice.^ 


47.  Knowledge  of  defects  in  transfer- 
rer's title. — Shaw  7:  Raih-oad  Co..  101  U. 
S.    557,    566,    :;5    L.    Ed.    89-2. 

48.  Holder  of  stolen  bill.— Shaw  r.  Rail- 
road Co.,  101  U.  S.  557,  25  L.  Kd.  892: 
The  Idaho,  93  U.  S.  575,  576.  23  L.  Ed. 
978. 

"The  reason  can  have  no  application  to 
the  case  of  a  lost  or  stolen  bill  of  lading. 
The  function  of  that  instrument  is  en- 
tirely different  from  that  of  a  1)ill  or 
note.  It  is  not  a  representative  of 
money,  used  for  transmission  of  money, 
or  for  the  payment  of  debts  or  for  pur- 
chases. It  does  not  pass  from  hand  to 
hand  as  bank  notes  or  coin.  It  is  a  con- 
tract for  the  performance  of  a  certain 
duty.  True,  it  is  a  symbol  of  ownership 
of  the  goods  covered  by  it — a  represent- 
ative of  these  goods.  But  if  the  goods 
themselves  be  lost  or  stolen,  no  sale  of 
them  by  the  finder  or  thief,  though  to  a 
bona  tide  purchaser  for  value,  will  divest 
the  ownership  of  the  person  who  lost 
them,  or  from  whom  they  were  stolen." 
Shaw  V.  Railroad  Co..  101  U.  S.  557,  564, 
25    L.    Ed.    892. 

The  taking  possession  of  property  by 
one  not  its  owner,  or  authorized  by  him. 
shipping  it,  obtaining  bills  of  lading  from 


the  carriers,  indorsing  them  away,  or 
even  selling  the  propertj'  and  obtaining  a 
full  price  for  it,  can  have  no  efifect  upon 
the  rights  of  the  owner,  even  in  the  case 
of  a  bona  fide  purchaser.  The  Idaho,  93 
U.   S.   575,  576,   23   L.    Ed.    978. 

49.  Transfer  as  collateral  security  for 
pre-existing  debt. —  Means  z'.  Bank.  146  U. 
S.  620,   627,  36   L.    Ed.   1107. 

50.  Transfer  of  bill  of  lading  with  bill 
of  exchange  attached. — Dows  f.  National 
Exchange  Bank.  91  U.  S.  618.  23  L.  Ed. 
214. 

Collection  of  draft  with  bill  of  lading 
attached. — As  to  duties  and  liabilities  of 
banks  with  respect  to  the  collection  of 
drafts  with  bill  of  lading  attached,  see  the 
title  BANKS  AND  BANKING,  ante, 
p.   1. 

51.  Duty  to  surrender  goods  on  ac- 
ceptance of  time  draft. — National  Bank 
7'.  Merchants'  Nat.  Bank,  91  U.  S.  92,  23 
L.    Ed.    208 

52.  Right  of  indorsee  to  sue  for  goods. 
—The  Thames.  14  Wall.  98.  20  L.   Ed.  804. 

1.  Bill  of  parcels  defined. — Salmon  Falls 
:\Ifg.  Co.  V.  Goddard,  14  How.  446,  456, 
14  L.  Ed.  493:  Bl.  Law  Diet.  136.  See  IN- 
VOICE. See.  also,  the  title  FRAUDS> 
STATUTE    OF. 


BILL  OF  PARTICULARS. 

CROSS   REFERENCES. 

See  the  titles  AmivNdmknts,  vol.  1,  p.  288;  PlKading. 

Refusal  of  Bill  of  Particulars. — The  denial  of  an  order  to  furnish  a  bill  of 
particulars  will  not  be  disturbed  in  the  absence  of  anything  indicating  that  any 
of  the  parties  have  been  prejudiced  thereby.^ 

Sufficiency  of  Bill. — A  bill  of  particulars  should  be  so  specific  as  to  inform 
the  defendant,  substantially,  on  what  the  plaintiff's  action  is  founded ;  this  is 
the  object  of  the  bill,  and  if  it  fall  short  of  this,  its  tendency  must  be  to  mislead 
the  defendant  rather  than  to  enlighten  him.^ 

Setting  Out  Matters  in  Evidence. — Matters  in  evidence  are  not  required 
to  be  stated  in  a  bill  of  particulars.-'^ 

Conclusiveness. — Though  a  plaintiff  is  bound  b}-  the  number  of  items  set 
out  in  a  bill  of  particulars,  he  is  not  bound  by  the  price  erroneouslv  set  out.'* 

Objection  to  and  Amendment  of  Bill. — Where  the  bill  lacks  precision,  the 
defendant  may  object  to  it.  and  the  court  will  require  it  to  be  amended.-'' 

To  an  Indictment. — If  an  indictment  is  insufficient  to  enable  the  defendant 
to  prepare  his  defense,  he  should  perhaps  demand  a  bill  of  particulars. '''  An  in- 
dictment charging  the  offense  of  sending  a  paper  with  obscene  language  therein 
through  the  mail,  may  be  required  before  trial  to  be  made  more  specific,  show- 
ing what  part  of  the  paper  will  be  relied  on  by  the  prosecution.'^ 

BILL  OF  PEACE.— See  the  title  Ouikting  Title. 


1.  Refusal  of  bill  of  particulars. — Ferry 
V.  King  County.  141  U.  S.  668,  35  L.  Ed. 
895. 

2.  Sufficiency  of  bill. — Chesapeake,  etc., 
Canal  Co.  v.  Knapp,  9  Pet.  541,  9  L.  Ed. 
222;  Garfield  v.  Paris,  96  U.  S.  557,  24  L. 
Ed.   821. 

Where  damages  are  claimed  by  a  con- 
tractor for  detention  for  want  of  cement, 
a  bill  of  particulars  setting  out  the  item 
as  follows,  "To  detention  for  want  of  ce- 
ment at  proper  times,  at  locks  Nos.  8, 
15,  16.  17,  18  and  20;  damages  sustained 
in  consequences  of  such  detention,  $600," 
is  sufficient.  It  expresses  to  defendant 
for  what  the  damage  is  claimed.  Chesa- 
peake, etc..  Canal  Co.  z'.  Knapp,  9  Pet. 
541,  9   L.   Ed.  222. 

"In  4  Taunt.  188,  the  court  of  common 
pleas  say,  substantially,  'if  a  bill  of  par- 
ticulars specifies  .  the  transaction  upon 
which  the  plaintiff's  claim  arises,  it  need 
not  specify  the  technical  description  of 
the  right  which  results  to  the  plaintiff  out 
of  that  transaction.'  In  that  case,  the 
plaintiff  declared  for  goods  sold  and  de- 
livered, and  for  money  paid:  and  deliv- 
ered to  the  defendant  a  bill  of  particulars, 
viz:  'To  seventeen  firkins  of  butter, 
fifty-five  pounds  six  shillings' — not  say- 
ing for  goods  sold.  The  court  decided, 
that  the  action  should  be  sustained  on 
the  count  for  money  paid.  And  they  re- 
mark, as  to  the  objection  taken  respect- 
ing the  bill  of  particulars,  bills  of  'partic- 


evidence. — 
557.     24    L. 


Quimby, 


100. 


ulars  are  not  to  be  construed  with  all 
the  strictness  of  declarations;  this  bill  of 
particulars  has  no  reference  to  any  counts, 
and  it  sufficiently  expresses  the  defendant, 
that  the  plaintiff's  claim  arises  on  ac- 
count of  the  butter.'  .\nd  we  think,  in 
the  present  case,  that  although  the  bill 
of  particulars  does  not  specify  technically 
and  fully  the  grounds  on  which  the 
plaintiffs  claim  damages,"  it  is  sufficient. 
Chesapeake,  etc..  Canal  Co.  r.  Knapp,  9 
Pet.  541,   563,   9   L.    Ed.   222. 

3.  Setting  out  matters  in 
Garfield  r.  Paris.  96  U.  S 
Ed.    821. 

4.  Conclusiveness. — Ames 
106    U.    S.    342.    349.    27    L,    Ed 

5.  Objection  to  and  amendment  of  bill. 
— Chesapeake,  etc.,  Canal  Co.  :•.  Knapp, 
9  Pet.  541,  9  L.   Ed.  222. 

As  the  bill  of  particulars  is  filed  before 
the  trial,  it  is  always  in  the  power  of  the 
defendant  to  object  to  its  want  of  pre- 
cision, and  the  court  will  require  it  to  be 
amended,  before  the  commencement  of 
the  trial:  and  if  this  be  not  the  only 
mode  of  taking  advantage  of  any  defect 
in  the  bill,  it  is  certainly  the  most  con- 
venient for  the  parties.  Chesapeake,  etc., 
Canal  Co.  v.  Knapp,  9  Pet.  541,  9  L.  Ed. 
22^2 

6.  To  an  indictment. — Dunbar  ;■.  United 
States,    156    U.    S.    185,    39    L.    Ed.    390. 

7.  Rosen  z:  United  States,  161  U.  S.  29, 
40   L.    Ed.   606. 
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BILL  OF  REVIEW. 

BY  R.    C.   WALKER. 

I.   Definition,  Nature  and  Distinctions,  244. 

A.  Definition  and  Nature.  244. 

B.  Distinguished  from  Bills  in  the  Nature  of  Bills  of  Review.  245. 

II.  Decrees  Reviewable,   245. 

A.  Final   Decrees,   245. 

B.  Consent  Decrees,  245. 

C.  Decrees  Appealed  from,  246. 

D.  Decrees   for   Selling  Lands  of   Infants  and  Lunatics,  247. 

III.  Grounds  for  Review,  247. 

A.  Error,  247. 

L  Error  Apparent,   247. 

2.  Prejudicial   Error,    248. 

3.  Mere  Irregularity  in  Practice,  248. 

B.  Newly-Discovered  Alatter,  249. 

L  In   General,   249. 

2.  Nature  and  Sufificiency  of  Evidence,  249. 

3.  Evidence  in  Writing  or  Matter  of  Record,  250. 

C.  Fraud,  250. 

IV.    Filing  Bill,   250. 

A.  Performance  of  Decree  as  Prerequisite,  250. 

B.  Leave  of  Court  to  File,  250. 

1.  Necessity  for  Leave,  250. 

2.  Discretion  of  Court,  251. 

3.  Application   for  Leave,  251. 

C.  Statute    of   Limitations    and    Laches,    251. 

D.  Effect  of  Filing  as  Waiving  Objection  to  Jurisdiction    ^^2. 

V.    Parties  to  Bill,  253. 
VI,    Form  and  Requisites  of  Bill,  253. 
VII.   Hearing  and  Determination,  254. 

A.  In  General,  254. 

B.  Demurrer,    Answer    and    Replication,    254. 

C.  Evidence,  255. 

D.  Scope  of   Review,   255. 

E.  Nature  and  Extent  of  Relief,  255. 

F.  Appeal,  255. 

CROSS  REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Former  Adjudication  or 
Res  Adjudicata;  Judgments  and  Decrees;  Limitation  of  Actions  and  Ad- 
verse Possession;  New  Trials;  Rehearing. 

As  to  bill  of  review  as  a  release  of  errors  or  waiver  of  right  to  appeal,  see  the 
title  Appeal  and  Error,  vol.  2,  pp.  83,  351. 

I.  Definition,  Nature  and  Distinctions. 

A.  Definition  and  Nature. — A  bill  of  review  is  a  bill  filed,  in  the  same  court 
in   which  the  decree  was  rendered,  to  procure  an  examination  and  reversal  or 
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annulment  of  the  decree  after  it  has  become  final. ^  A  bill  containing  new  matter 
is  in  the  nature  of  an  original  bill  so  far  as  such  new  matter  is  concerned.-  And 
a  bill  which  seeks  to  revive  a  suit,  as  to  the  heirs  of  one  of  the  parties,  partakes 
of  the  character  of  a  bill  of  revivor,  and  so  far  as  it  undertakes  to  state  new 
facts  it  is  supplementary.  The  bill  may,  therefore,  be  a  compound  bill  of  review, 
of  revivor  and  of  supplement.^ 

The  civil  procedure  as  pursued  in  the  Spanish  courts  has  no  proceedings 
analogous  to  a  bill  of  review,  except  the  allegation  of  nullitv.'* 

B.  Distinguished  from  Bills  in  the  Nature  of  Bills  of  Review. — A  bill 
to  review  an  original  decree  which  has  been  recorded  and  enrolled  as  of  the 
term  in  which  the  final  decree  was  passed  is  a  bill  of  review  in  contradistinction 
to  a  bill  in  the  nature  of  a  bill  of  review  which  lies  only  when  there  has  been 
no  enrollment  of  the  decree.^  A  bill  to  review  a  decree  ijrought  by  the  original 
parties  and  their  privies  in  representation,  is  a  bill  of  review,  in  contradistinction 
to  an  original  bill  in  the  nature  of  a  bill  of  review  which  brings  forward  the 
interests  aiYected  by  the  decree  other  than  those  which  are  founded  in  privity  of 
representation.^ 

II.  Decrees  Reviewable. 

A.  Final  Decrees. — A  bill  of  review  lies  to  a  final  decree.'^  A  decree,  final 
upon  the  merits  of  the  controversy  between  the  parties,  is  a  decree  upon  which 
a  bill  of  review  will  lie,  without  and  independent  of  any  ulterior  proceedings. 
The  ulterior  proceedings  here  spoken  of  are  but  a  mode  of  executing  the  orig- 
inal decree.^ 

B.  Consent  Decrees. — It  is  a  general  rule  that  a  bill  of  review  does  not  lie 
to  a  consent  decree.^ 


1.  Definition. — Phillips  v.  Noorlev.  IIT 
U.  S.  665,  29  L.  Ed.  1013;  Whitino:  v. 
United  States  Bank,  13  Pet.  6,  10  L.  Ed. 
33.  See  also,  Man=on  v.  Dnncanson.  166 
U.  S.  533.  41  L.  Ed.  1105;  United  States 
Bank  v.  Moss.  6  How.  31,  38,  12  L.  Ed. 
331;  United  States  v.  Atherton.  102  U.  S. 
372.  26  L.  Ed.  213;  Clark  v.  Killian,  103 
U.  S.  766,  26  L.  Ed.  607. 

It  is  held  that  "no  court  can  reverse  or 
annul  its  own  final  decrees  or  judirments. 
for  errors  of  fact  or  law,  after  the  term 
in  which  they  have  been  rendered,  unless 
for  clerical  mistakes.  *  *  *  B'lls  of  re- 
view, in  cases  in  equity,  and  writs  of  er- 
ror coram  vobis  at  law,  are  exceptions." 
Phillips  V.  Neeley,  117  U.  S.  665,  667,  29 
L.  Ed.  1013;  Sibbald  v.  United  States,  12 
Pet.  488.  492,  9  L.  Ed.  1167.  And  see 
United  States  Bank  v.  Moss,  6  How.  31, 
38.  12  L.  Ed.  331;  Schell  v.  Dodge.  107  U. 
S.  629.  27  L.   Ed.   601. 

2.  Bill  containing  new  matter. — Buffing- 
ton  V.  Harvey,  95  U.  S.  99.  24  L.  Ed.  381. 
See,  also,  Kingsburj'  v.  Buckner,  134  U. 
S.    650,    671,    33    L.    Ed.    1047. 

See  Davis  v.  Speiden,  104  U.  S.  83,  86, 
26  L.  Ed.  660,  where  it  is  said  that  bills 
to  review  decrees  on  the  ground  of  newly 
discovered  matter  are  really  only  bills 
in  the  nature  of  bills  of  review.  See,  also. 
Root  V.  Woolworth,  150  U.  S.  401,  411,  37 
L.  Ed.  1123,  citing  Thompson  v.  Max- 
well.  95   U.   S.  391,  24   L.    Ed.   -181. 

3.  Bill  of  review  seeking  to  revive  as  to 
heirs. — Whiting  v.  United  States  Bank, 
13  Pet.  6,  13,  10  L.  Ed.  33;  Kennedv  v. 
The  Bank,  8   How.  586,   12  L.   Ed.   1209. 


4.  Civil  procedure. — Thompson  v.  Max- 
well, 95  U.  S.  391.  24  L.  Ed.  481.  See 
Xougue  V.  Clapp.  U)l  U.  S.  551,  25  L.  Ed. 
1026. 

5.  Distinguished  from  bills  in  nature  of 
bills  of  review. — Whiting  v.  United  States 
Bank,    i:;    Pet.   6.   10   L.    Ed.    33. 

6.  D'stirguished  from  bills  in  nature  of 
original  bills  of  review. — Wliitine  -•.  United 
btates    B.ink.   13   Pet.   6,   10  L.  Ed.  33. 

7.  Final  decree. — Whiting  v.  United 
States  Bank,  13  Pet.  6,  10  L.  Ed.  33;  Phil- 
lips V.  Xcgley,  117  U.  S.  665,  29  L.  Ed. 
1013;  Sibbald  v.  United  States,  12  Pet. 
488.  492,  9  L.  Ed.  1167;  Cameron  r.  Mc- 
Roberts,  3  Wheat.  591,  4  L.  Ed.  467; 
Bank  v.  Wistar,  3  Pet.  431.  7  L.  Ed.  731. 
And  See  United  States  Bank  v.  Mnss,  6 
How.  31.  12  L.  Ed.  331:  Schell  v.  Dodge, 
107  U.  S.  629,  27  L.  Ed.  601;  The  Pal- 
mvra.  12  Wheat.   1,  6   L.   Ed.  531. 

8.  Decree  final  upon  merits. — Whitings. 
United  States  Bank.  13  Pet.  6.  10  L.  Ed. 
33;  Ray  v.  Law.  3  Cranch  179.  2  L.  Ed. 
404.  See  the  title  JUDGMENTS  AND 
DECREE'^.  And  se^  nost.  "Mere  Irregu- 
larity  in   Practice."   III.   A,  3. 

Hence  a  decree  of  foreclosure  and 
sale  is  to  be  considered  as  the  final  de- 
cree, in  the  sense  of  a  court  of  equity, 
and  the  oroceedings  on  that  decree  a  mere 
mode  of  cnforcmg  the  rights  of  the  cred- 
itor and  for  the  benefit  of  the  debtor. 
\Miiting  7'.  United  States  Bank,  13  Pet. 
6.    10   L.    Ed.   33. 

9.  Consent  decree. — Thompson  r-.  Max- 
well. 95  U.  S.  :?91.  24  L.  Ed.  481;  Kennedv 
V.  The   Bank,  8   How.  586,  12  L.  Ed.  1209; 
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C.  Decree  Appealed  from. — A  bill  of  review  will  not  lie  at  all  for  errors 
of  law  alleged  on  the  face  of  the  decree  after  the  judgment  of  the  appellate 
court. ^"^  Such  errors  may  be  corrected  by  a  direct  application  to  the  appellate 
court,  which  would  amend,  as  a  matter  of  course,  any  error  of  the  kind  that 
might  have  occurred  in  entering  the  decree.^ ^  A  bill  of  review  will  not  lie  in 
tlie  case  of  newly-discovered  evidence  after  the  publication,  or  decree  below, 
where  a  decision  has  taken  place  on  an  appeal,  unless  the  right  is  reserved  in  the 
decree  of  the  appellate  court,  or  permission  given  on  an  application  to  that  court 
directly  for  the  purpose. i-  Where  a  decree  has  been  appealed  from  it  may, 
before  trial  on  appeal,  be  remanded  to  the  court  below  with  instructions  to  allow 
.the  appellant  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review  for  new 
matter  arising  after  the  decree  and  appeal  taken. ^^ 


Thompson    v.    Maxwell    Land    Grant,    etc., 
Co.,  168  U.  S.  451,  42  L.  Ed.  539. 

A  decree  made  by  consent  of  counsel, 
without  fraud  or  collusion,  cannot  be  set 
aside  by  rehearing,  appeal  or  review. 
Ihompson  v.  Maxwell  Land  Grant,  etc., 
Co  168  U.  S.  451,  463,  42  L.  Ed.  539. 
See  the  title  JUDGMENTS  AND  DE- 
CREES. 

10.  After  appellate  court  judgment — Er- 
rors of  law. — Southard  v.  Russell,  16  How. 
547,  14  L.  Ed.  1052;  Kingsoury  v.  Buckner, 
134  U.  S.  650,  671,  33  L.  Ed.  1047. 

A  decree  cannot  be  attacked  by  an  orig- 
inal bill  on  the  ground  of  error  apparent 
of  record,  not  involving  the  jurisdiction, 
when  it  has  been  entered  according  to 
the  mandate  of  the  appellate  court  to 
which  it  was  appealed.  Kingsbury  v. 
Buckner,   134   U.   S.  650,  33  L.   Ed.   1047. 

11.  Errors  corrected  bv  direct  applica- 
tion.— Southard  v.  Russell,  16  How.  547, 
14  L.  Ed.  1052;  Kingsbury  v.  Buckner,  134 
U  S.  650,  671,  33  L.  Ed.  1047.  See  the 
title  APPEAL  AND  ERROR,  vol.  1,  p. 
333.     See   post,   "Leave   of   Court  to   File," 

IV,  B. 

12.  Newly-dijcovered  matter. — Southard 

V.  Russell,  16  How.  547,  14  L.  Ed.  1052; 
Kingsbury  v.  Buckner,  134  U.  S.  650,  671, 
33  L.  Ed.  1047.  See  also,  Providence  Rub- 
ber Co.  V.  Goodyear,  9  Wall.  805,  19  L- 
Ed  828;  Purcell  v.  Miner,  4  Wall.  519,  18 
L.  Ed.  459;  In  re  Potts  &  Co.,  166  U.  S. 
263,  267,  41  L.  Ed.  994;  Fuller  v.  United 
States,  182  U.  S.  562,  567,  45  L.  Ed.  1230. 

"In  the  case  of  Russell  v.  Southard,  12 
how.  139,  13  L.  Ed.  927,  the  court  held 
that  it  could  not  look  beyond  the  record 
as  transmitted  from  the  inferior  court,  nor 
suffer  its  judgment  to  be  influenced  in  any 
respect  by  new  testimony  offered  here. 
And  that  case  was  before  us  in  the  ex- 
ercise-of  the  general  chancery  powers  con- 
ferred by  the  constitution,  in  which  a 
broad  discretionary  power  may  be  exer- 
cised in  order  to  promote  the  purposes  of 
justice;  for  in  a  case  prosecuted  within 
that  jurisdiction  the  defeated  party,  upon 
the  discovery  of  new  evidence,  may,  after 
a  final  decree  in  this  court,  obtain  leave 
here  to  file  a  bill  of  review  in  the  court 
below   to   review   the  judgment   which   the 


court  had  rendered.  Southard  v.  Russell. 
16  How.  547,  14  L.  Ed.  1052."  United 
States  V.  Knieht,  1  Black  488,  489,  17  L. 
Ed.   80. 

13.     Remand   with   instruction   for   leave 
to  file. — Where  it  appeared  that   the  basis 
and   foundation   of  a   suit  had  disappeared 
by   the   decree    rendered   in   a   former   case 
(Worden  v.  Searls,  121  U.  S.  14,  30  L.  Ed. 
853),  the  court  said:     "Surely  there  ought 
to  be   some  mode   of   relieving  a   party  in 
such  a  case.     The  appellee  is  endeavoring 
to  collect   the  amount   recovered  by  a  de- 
cree   which    has    been    reversed,    and    in    a 
case   in   which  his   bill  has  been   dismissed 
on  the  merits.     The  object  of  the  present 
suit  is  to  aid  the  execution  of  that  former 
decree,    by    having    declared    void    certain 
conveyances    of    property    by    the    defend- 
ants, which  the  appellee  has  caused  to  be 
levied  on  for  the  satisfaction  of  the  decree. 
If    the    form    decree    had    been    reversed 
before    the    taking   of    the    present    appeal, 
the    appellant    could    have    instituted    sup- 
plementary    proceedings     in     the     circuit 
court  for  obtaining  the  benefit  of  that  re- 
versal.     The    conveyances    sought    to    be 
set   aside   were   good  as   between   the   par- 
ties, and  only  void  as  to  creditors;  and  as 
the   appellee,    by   the   reversal   of    his    Oe- 
cree,   ceased    to   be   a    creditor,   his   bill   to 
have    the    conveyances    set    aside    had    no 
longer   any   ground   to    stand   on.      A   sup- 
plemental    proceeding      of      some      kind, 
therefore,  would  have  been  the  right  of  the 
defendant,   the   present   appellant.      But   as 
the   case   had   been   removed   to   this   court 
by   appeal    before    that    decree   of   reversal 
was   rendered,  such  a  proceeding  was  out 
of   his    power.      Nor   could   it   be   taken   in 
this    court,    where    the    case    was    pending 
on  appeal,  for  this   court  cannot  entertain 
proceedings    that    require    the    exercise    of 
original    jurisdiction,    except    in    the    few 
cases  pointed  out  in  the  constitution.     The 
only   course    which    can    be    properly    pur- 
sued is  to  remand  the  cause  to  the  circuit 
court,    with   instructions   to   allow   the    ap- 
pellant  to   file   a   supplemental   bill,   in    the 
nature    of    a    bill    of    review,    or    a    bill    to 
suspend  or  avoid  the  operation  of  the  de- 
cree."    Ballard  v.  Searls,  130  U.  S.  50,  54, 
32    L.    Fd.    816.      See    the    title    APPEAL 
AND  ERROR,  vol.  i,  p.  333. 
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D.    Decrees   for   Selling   Lands   of  Infants   and  Lunatics. — Decrees    for 

selling  the  lands  of  minors  and  lunatics,  in  cases  prescrilied  by  the  fifth  section 
of  ch.  72  of  the  acts  of  the  Maryland  legislature  of  1785,  are  treated  as  the 
exercise  of  other  equity  powers,  and  a  bill  of  review  will  lie.'-* 

III.    Grounds  for  Review. 

A.    Error — 1.  Error  Apparent. — A  bill  of  review  may  be  founded  on  some 
error  apparent  upon  the  bill,  answer  and  other  pleadings,  and  decree. '^     A  bill 


14.  Decrees  for  selling  lands  of  infants 
and  lunatics. — Where  the  parties  proceeded 
under  the  oth  section,  oi  an  act  of  the  legis- 
lature of  Maryland,  passed  in  the  year 
1785,  ch.  12,  entitled,  "an  act  for  enlarging 
the  power  of  the  high  court  of  chancery," 
which  enacts,  "that  if  any  person  hath 
died,  or  shall  hereafter  die,  without  leav- 
ing personal  estate  sufficient  to  discharge 
the  debts  by  him  or  her  due,  and  shall 
leave  real  estate,  which  descends  to  a 
minor,  or  person  being  idiot,  lunatic  or 
non  compos  mentis,  or  shall  devise  real 
estate  to  a  minor,  or  person  being  idiot, 
lunatic  or  non  compos  mentis,  or  who 
shall  afterwards  become  non  compos 
mentis,  the  chancellor  shall  have  full 
power  and  authorit}\  upon  application  of 
any  creditor  cf  any  deceased  person,  after 
summoning  such  minor,  and  his  appear- 
ance by  guardian,  to  be  appointed  as  afore- 
said, and  hearing  as  aforesaid,  or  after 
summoning  the  person  being  idiot,  lunatic 
or  non  compos  mentis,  and  his  appearance 
by  trustee,  trustees  or  committee,  to  be 
appointed  as  aforesaid,  and  hearing  as 
aforesaid,  and  the  justice  of  the  claim  of 
such  creditor  is  fully  established;  if,  upon 
consideration  of  all  circumstances,  it  shall 
appear  to  the  chancellor  to  be  just  and 
proper  that  such  debts  should  be  paid  by 
a  sale  of  such  real  estate,  to  order  the 
whole,  or  part,  of  the  real  estate  so  de- 
scending or  devised,  to  be  sold,  for  the 
payment  of  the  debts  due  by  the  deceased," 
the  court  say:  "From  the  language  of 
this  section,  some  doubt  was  entertained, 
whether  the  act  conferred  a  personal 
power  on  the  chancellor,  or  was  to  be 
construed  as  an  extension  of  the  juris- 
diction of  the  court.  If  the  former,  it 
v.-as  supposed,  that  a  bill  of  review  would 
not  lie  to  a  decree  made  in  execution  of 
the  power.  On  inquiry,  however,  we  are 
satisfied,  that  in  Maryland,  the  act  has 
been  construed  as  an  enlargement  of  ju- 
risdiction, and  that  decrees  for  selling  the 
lands  of  minors  and  lunatics,  in  the  cases 
prescribed  by  it,  have  been  treated,  by 
the  court  of  appeals  of  that  state,  as  the 
exercise  of  other  equity  powers."  United 
States  Bank  v.  Ritchie,  8  Pet.  128,  141.  8 
L.  Ed.  S90.  See  the  titles  INFANTS; 
INSANITY. 

15.  Error  apparent. — Whiting  v.  United 
States  Bank,  \?,  Pet.  6,  10  L.  Ed.  :^3:  Ken- 
nedy V.  The  Bank,  8  How.  .'586,  12  L. 
Ed.  1209;  Putnam  v.  Day,  22  Wall.  60,  22 
L.  Ed.  764;  Buffington  T'.  Harvey,  9.5  U. 
S.  99,  24  L.    Ed.  381;   Thompson  v.  Max- 


well, 9.)  U.  S.  391,  24  L.  Ed.  481;  Beard 
V.  Burts,  95  U.  S.  434,  24  L.  Ed.  485;  Ens- 
minger  v.  Powers,  108  U.  s.  292,  27  L. 
Ed.  7;!2;  Shelton  v.  Van  Kleeck,  106  U. 
S.  532,  27  L.  Ed.  269;  Nickle  v.  Stuart,  111 
U.  S.  776,  28  L.  Ed.  599;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  7,  31 
L.  Ed.  629;  Manson  v.  Duncanson,  166  U. 
S.  533.  41  L.  Ed.  1105;  Thompson  v.  Max- 
well Land  Grant,  etc.,  Co.,  168  U.  S.  451, 
42  i^.  Ed.  539;  Osborne  v.  San  Diego,  etc., 
Co.,  178  U.  S.  22,  44  L.  Ed.  961;  Purcell 
V.  Miner,  4  Wall.  519,  18  L.  Ed.  459; 
Thomas  v.  Brockenbrough,  10  Wheat. 
146,  6  L.  Ed.  287;  Clark  v.  Killian,  103  U. 
S.  766,  26  L.  Ed.  607;  Ex  parte  Christy, 
3  How.  292,  11  L.  Ed.  603.  See,  also, 
Lawrence  v.  Nelson,  143  U.  S.  215  36  L 
Ed.   13fl. 

The  rule  in  England  is  that  the  bill  does 
not  lie  for  errors  of  law  except  such 
as  are  apparent  upon  the  face  of  the  de- 
cree of  the  court.  In  England,  the  decree 
always  recites  the  substance  of  the  bill, 
the  answer  and  the  pleadings,  and  also 
the  facts  on  which  the  court  founds  its 
decree,  while  in  America,  the  bill,  answer 
and  other  pler.ding,  together  with  the  de- 
cree, constitute  what  is  properly  called 
the  record,  therefore  the  rule  in  each 
country  is  the  same  in  legal  effect  th(nigh 
stated  differently.  Whiting  v.  United 
States  Bank,  13  Pet.  6,  10  L.  Ed.  33;  Put- 
nam i\  Day,  22  Wall.  60,  22  L.  Ed.  764; 
Shelton  v.  Van  Kleeck,  106  U.  S.  532,  27 
L.  Ed.  269.  See  the  titles  APPEAL  .\ND 
ERROR,   vol.   1,  p.   333;    RECORDS. 

Where  a  bill  w^as  filed  in  1865  for  an 
injunction  against  cutting  wood  on  the 
complainant's  land  in  Tennessee,  and  for 
an  account  of  what  had  been  already  cut, 
and  the  defendant,  answering,  set  up  that 
he  had  cut  the  wood  "as  an  authorized 
agent  of  the  government  of  the  United 
States,  and  for  military  purposes,  under 
the  direction  and  authority  of  the  military 
authorities,"  and,  in  further  answering, 
pleaded  that  he  had  a  right  to  do  so, 
as  appeared  by  an  order  or  authority 
froni  one  D.  V.  Brown,  wood  agent  of  the 
United  States  military  railroads,  author- 
izing him  to  cut  wood  on  said  land,  as 
follows: — "Knoxviile,  Tcnn.,  May  9,  1865. 
"James  S.  Beard  is  hereby  authorized  to 
cut  wood  for  the  U.  S.  M.  R.  on  the 
lands  of  Joseph  Burts,  John  Lyle,  Dillard 
Love,  by  order  of  the  superintendent. 
D.  V.  Brown,  Wood  Agent." — and  the 
court,  after  finding  that  the  defendant's 
answer   was    sustained   by   the   proaiR:,   en- 
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of  review  for  errors  apparent  lies  only  for  errors  of  law  and  not  for  errors  of 
fact.  Errors  of  fact  can  only  be  determined  by  reference  to  the  evidence. ^^  The 
bill  does  not  lie  to  reverse  a  decree  on  the  ground  that  the  decree  was  miscon- 
ceived and  erroneous,  in  view  of  the  state  of  facts  out  of  which  it  grew,  and 
which  do  not  appear  in  the  record  of  the  cause. ^'''  The  complainant  in  a  bill  of 
review  is  not  at  liberty  to  go  into  the  evidence  at  large,  in  order  to  establish  an 
objection  to  the  decree,  founded  on  a  supposed  mistake  of  the  court  in  its  own 
deductions  from  the  evidence. ^'^  The  parties  to  a  decree  are  estopped  by  the 
record  unless  they  can  show  that  they  were  the  victims  of  fraud  or  mistake. ^^ 

2.  Prejudicial  Error. — A  party  to  a  decree  cannot,  by  the  general  principles 
of  equity,  claim  a  reversal  of  the  decree,  upon  a  bill  of  review,  unless  he  be  ag- 
grieved by  it.  and  it  makes  no  difference  that  he  might  have  insisted  on  the  error 
at  the  original  hearing  or  cm  an  appeal. ^o 

3.  Mere  Irregularity  in  Practice. — Mere  irregularity  in  practice  is  not 
ground  for  a  bill  of  review. ^^ 


tered  a  decree  dismissing  the  bill;  it  was 
held  that  the  facts  so  found  were  con- 
clusive upon  a  bill  of  review  alleging  er- 
rors apparent  on  the  face  of  the  decree. 
Beard  z:  Burts,  95  U.  S.  434,  24  L.  Ed. 
485. 

A  decree,  in  a  suit  in  equity,  set  forth 
a  hearing  on  pleadings  and  proofs,  and 
awarded  relief,  but  it  ordered  that  a  bill 
of  exceptions  signed  by  the  court  be  filed 
as  a  part  of  the  record.  The  bill  of  ex- 
ceptions showed  that  the  judge  who  held 
the  court  refused  to  permit  the  counsel 
for  plaintiff  to  argue  the  cause,  and  al- 
lowed the  counsel  for  the  defendant  to 
determine  whether  the  case  fell  within 
a  prior  decision  of  another  judge,  and 
refused  to  determine  that  question  him- 
self, and  then  directed  that  the  decree  be 
entered,  which  was  in  favor  of  the  defend- 
ant. On  a  bill  of  review,  filed  by  the 
plaintiff:  Held,  that  the  decree  must 
be  held  for  naught.  Ensminger  v.  Powers, 
108    U.    S.    292,    27    L.    Ed.    732. 

16.  Errors  of  law  not  fact. — Shelton  v. 
Van  Kleeck,  106  U.  S.  532,  27  L.  Ed.  269. 
See  Nickle  v.  Stuart,  111  U.  S.  776,  28  L. 
Ed.    599. 

It  was  held  in  Whiting  v.  Bank  of 
United  States,  13  Pet.  6,  10  L.  Ed.  33,  that 
the  fact  that  property  was  sold,  on  the 
foreclosure  of  a  mortgage,  for  less  than 
its  real  value,  is  not  error  apparent,  and 
a  bill  of  review  by  the  representations  of 
the   mortgagor  would   not   lie. 

17.  Facts  which  do  not  appear  in  rec- 
ord—Thompson V.  Maxwell,  95  U.  S.  391, 
24  L.  Ed.  481.  See,  also,  Thompson  v. 
Maxwell  Land  Grant,  etc.,  Co.,  168  U.  S. 
451,    42    L.    Ed.    539. 

18.  Cannot  look  to  evidence. — Whiting 
V.  United  States  Bank,  13  Pet.  6,  10  L.  Ed. 
33;  Kennedy  v.  The  Bank,  8  How.  586, 
12  L.  Ed.  1209;  Bufl!ington  v.  Harvey,  95 
U.   S.   99,   24   L.    Ed.   381. 

19.  Estoppel  by  record — Effect  of  fraud 
or  mistake. — Putnam  v.  Day,  22  Wall.  60, 
22  L.  Ed.  764.  See  the  title  JUDG- 
MENTS AND  DECREES. 

On  a  bill  of  review  filed  by  a  defendant 
to  set  aside  the  decree,  he  is  bound  by  the 


answer  filed  on  his  behalf  by  his  solicitor, 
though  he  did  not  himself  read  it,  unless 
he  can  show  mistake  or  fraud.  Where 
the  defendant,  by  his  answer  admits  the 
claim  to  be  due,  and  prays  contribution 
from  other  defendants,  without  setting 
up  any  defense  to  the  demand,  he  cannot, 
after  a  decree,  and  on  a  bill  of  review, 
ask  to  have  the  decree  set  aside  on  the 
ground  of  laches  on  the  part  of  the  com- 
plainant in  bringing  suit.  Putnam  v. 
Day,   22   Wall.   60,   22  L.   Ed.   764. 

20.  Prejudicial  error. — Whiting  v.  United 
States  Bank,  13  Pet.  6,  10  L.  Ed.  33; 
Shaw  V.  Little  Rock,  etc.,  R.  Co.,  100  U. 
S.  605,  611,  25  L.  Ed.  757.  See,  also.  Bur- 
ley  V.   Flint,   105    U.   S.   247,   26   L.    Ed.   086. 

Nonjoinder  of  parties  cannot  be  relied 
on,  in  a  bill  of  review,  as  a  matter  of  er- 
ror unless  it  can  be  shown  that  the  non- 
joinder has  operated  as  an  injury  or  mis- 
chief to  the  plaintiffs  in  the  bill  of  review. 
Whiting  z'.  United  States  Bank,  13  Pet.  6, 
10  L.  Ed.  33.  See,  also,  Keller  v.  Ashford, 
133  U.  S.  610,  626,  33  L.  Ed.  667.  See  the 
title   PARTIES. 

21.  Irregularity  in  practice. — United 
States  Bank  v.  White,  8  Pet.  262,  8  L.  Ed. 
938. 

"The  20th  of  the  rules,  made  by  this 
court  at  February  term,  1822,  in  equity 
causes,  is  as  follows.  'If  a  plea  or  de- 
murrer be  overruled,  no  other  plea  or  de- 
murrer shall  be  thereafter  received;  and 
the  defendant  shall  proceed  to  answer  the 
plaintifT's  bill;  and  if  he  fail  to  do  so, 
within  two  calendar  months,  the  same,  or 
so  much  thereof  as  was  covered  by  the 
plea  or  demurrer,  may  be  taken  for  con- 
fessed, and  the  matter  thereof  be  decreed 
accordingly.'  By  the  terms  of  this  rule, 
no  service  of  any  copy  of  an  interlocutory 
decree,  taking  the  bill  pro  confesso,  is 
necessary,  before  the  final  decree;  and 
therefore,  it  cannot  be  insisted  on  as  a 
matter  of  right,  or  furnish  a  proper  ground 
for  a  bill  of  review.  If  the  circuit  court 
should,  as  matter  of  favor  and  discretion, 
enlarge  the  time  for  an  answer,  or  require 
the  service  of  a  copy,  before  the  final 
decree,   that   may  furnish   a   ground,   why 
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B.  Newly-Discovered  Matter — 1.  In  General. — A  bill  lies  for  new  matter 
of  fact  discovered,  which  was  not  and  could  not  by  proper  diligence  have  been 
found  and  produced  at  the  time  of  the  decree.--  The  bill  will  not  be  granted 
where  the  party  could,  by  attentive  examination  of  the  exhibits,  attached  to  the 
bill  in  the  original  case,  have  discovered  what  he  relics  on  as  newly-discovered 
matter ;  and  has  thus  been  guilty  of  laches. ^-^ 

Fraud. — If  a  party  desire  to  set  aside  a  decree  because  it  was  obtained  by 
fraud,  his  remedy  is  by  bill  of  review,-^  but  a  >ill  of  review  does  not  lie  to  a 
decree  which  was  entered  by  mutual  consent,  unless  it  appears  that  there  was 
fraud  in  obtaining  it.^s 

2.  Nature  and  Sufficiency  of  Evidence. — The  newly-discovered  evidence 
on  which  a  bill  of  review  may  be  based  must  be  different,  and  of  a  very  decided 
and  controlling  character.-^  Newly-discovered  evidence,  which  goes  to  impeach 
the  character  of  witnesses  examined  in  the  original  suit,^^  or  the  discovery  of 
cumulative  witnesses  to  a  litigated  fact,  is  not  sufficient. ^^  The  bill  should  not 
be  granted  where  the  court  is  satisfied  that  upon  the  case  offered  to  be  made  out 
by  the  new  evidence,  the  decree  ought  to  be  the  same  as  has  already  been  given. -^ 


that  court  should  not  proceed  to  a  final 
decree,  until  such  order  was  complied 
with.  But  any  omission  to  comply  with  it, 
would  be  a  mere  irregularity  in  its  prac- 
tice; and  if  the  court  should  afterwards 
proceed  to  make  a  final  decree,  without 
a  compliance  with  it,  it  would  not  be  er- 
ror for  which  a  bill  of  review  lies;  but 
it  would  be  to  be  redressed,  if  at  all, 
b--  an  order  to  set  aside  the  decree  for  ir- 
regularity, while  the  court  retains  pos- 
session and  power  over  the  decree  and 
the  cause."  United  States  Bank  v.  White, 
8   Pet.   262,  268,   8    L.    Ed.   938. 

22.  Newly-discovered  matter. — Ken- 
nedy V.  The  Bank,  8  How.  586,  12  L.  Ed. 
1209;  Providence  Rubber  Co.  ?'.  Goodyear, 
<)  Wall.  805,  19  L.  Ed.  828;  Beard  v.  Burts, 
95  U.  S.  434,  24  L.  Ed.  485;  Purcell  v. 
Miner,  4  Wall.  519.  18  L.  Ed.  459;  Sam- 
peyreac  v.  United  States,  7  Pet.  222,  8  L. 
l^d.  665.  See  Craig  v.  Smith,  100  U.  S. 
226,  25  L.  Ed.  577;  Ballard  v.  Searls,  130 
U.  S.  50,  32  L.  Ed.  846;  Nickle  v.  Stuart, 
111  U.  S.  776,  28  L.  Ed.  599;  Thompson  v. 
Maxwell  Land  Grant,  etc.,  Co.,  168  U.  S. 
451,  42  L.  Ed.  539;  Shelton  v.  Van  Kleeck, 
106  U.  S.  532,  535,  27  L.  Ed.  269;  Ex  parte 
Christy,  3  How.  292,  11  L.  Ed.  603. 

Where  the  new  matter  relied  upon  con- 
sists principally  of  record  evidence  drawn 
from  the  archives  of  the  government, 
which  might  easily  have  been  found  at 
the  time  the  controversy  arose  as  now, 
and  where  the  treaty  was  a  part  of  the 
law  of  the  land,  and  the  maps  and  official 
reports  have  been  on  file  in  the  proper 
government  ofhce,  where  they  were  discov- 
ered, for  a  quarter  of  a  century,  a  bill  or 
reveiw  ought  not  to  be  sustained.  Dumont 
V.  Des  Moines  Valley  R.  Co.,  131  U.  S., 
clx,   25   L.    Ed.   520. 

Discovery  of  lost  paper. — In  Easley  v. 
Kellom,  14  Wall.  279,  20  L.  ltd.  890,  a 
bill  of  review  was  held  to  have  been  prop- 
erly entertained  on  the  after-discovery  of 
a  lost  instrument,  containing  an  agree- 
ment of  the  parties  which  was  not  admit- 
ted in  evidence  at  the  trial. 


23.  Laches. — Providence  Rubber  Co.  v. 
Goodyear,  9    Wall.    805,    19   L.    Ed.    828. 

24.  Fraud. — Terry  v.  Commercial  Bank, 
92  U.  S.  454,  23  L.  Ed.  620.  See  Thomp- 
son V.  Maxwell,  95  U.  S.  391,  24  L.  Ed. 
481. 

25.  Thompson  v.  Maxwell,  95  U.  S.  391, 
24  L.  Ed.  481.  See,  also,  Thompson  v. 
Maxwell  Land  Grant,  etc.,  Co.,  168  U.  S. 
451,  465,  42  L.  Ed.  539;  White  v.  Joyce, 
158  U.  S.  128,  39  L.  Ed.  921.  See  ante, 
"Consent   Decrees,"    H,    B. 

26.  Nature  and  sufficiency  of  evidence. 
— Southard  z\  Russell,  10  How.  547,  14 
L.  Ed.  1052;  Beard  v.  Burts.  95  U.  S.  434, 
24  L.  Ed.  485.  See,  also,  Easley  v.  Kel- 
lom,  14  Wall.  279.  20  L.   Ed.  890. 

The  bill  cannot  be  sustained  where  the 
ncwlj'-discovered  evidence  relates  to  a  col- 
lateral fact  in  the  issue,  not  of  itself,  if 
admitted,  by  any  means  controlling  or  de- 
cisive. Such  is  the  question  of  adequacy 
of  price,  when  the  main  question  was, 
whether  a  deed  was  a  deed  of  sale  or  a 
mortgage.  Southara  v.  Russell,  16  How. 
547,   14   L.    Ed.    1052. 

The  soundness  of  this  rule  it  too  ap- 
parent to  require  argument,  for,  if  other- 
wise, there  would  scarcely  be  an  end  to 
litigation  in  chancery  cases,  and  a  tempta- 
tion would  be  held  out  to  tamper  with 
witness  for  the  purpose  of  supplying  de- 
fects of  proof  in  the  original  cause. 
Southard  v.  Russell,  16  How.  547,  14  L. 
Ed.    l().-)2. 

27.  Evidence  impeaching  witnesses. — 
Southard  v.  Russell,  10  How.  547,  14  L.  Ed. 
1052. 

28.  Cumulative  evidence. — Southard  v. 
Russell,  10  ]l(iw.  .^.47.  14  L.  Ed.  1052.  See 
Craig  V.  Smith,  100  U.  S.  226,  25  L.  Ed. 
577. 

29.  Must  be  of  controlling  character. — 
Providence  Rubber  Co.  v.  Goodyear,  9 
Wall.   805,    19   L.    Ed.  828. 

Where  the  new  matter  alleged  to  have 
been  discovered  relates  to  the  proceeding 
in  making  sale,  subsequent  to  the  decree. 
it  can  have  no  effect  on  the  decree.     Shel- 
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If  a  case  were  to  arise  in  which  the  new  matter  discovered  could  not  be  evidence 
of  any  matter  in  issue  in  the  original  cause,  and  yet  clearly  demonstrated  error 
in  the  decree,  it  would  seem  that  it  might  be  used  as  ground  for  a  bill  of  review, 
if  relief  could  not  otherwise  be  obtained.^*^ 

3.  Evidence  in  Writing  or  Matters  of  Record. — A  distinction  has  been 
taken  where  the  newly-discovered  evidence  is  in  writing,  or  matter  of  record.  In 
such  case  it  is  said  that  a  review  may  be  granted,  notwithstanding  the  fact  to 
which  the  evidence  relates  ma^  have  been  in  issue  before,  but  otherwise  if  the 
evidence  rest  in  parol  proof.^^ 

0.    Fraud. — See  ante,  "In  General,"  III,  B,  1. 

IV.   Filing  Bill. 

A.  Performance  of  Decree  as  Prerequisite. — It  is  a  well-settled  rule,  sub- 
ject, however,  to  some  exceptions,  that  before  a  bill  of  review  can  be  filed,  the 
party  must  first  obey  and  perform  the  decree,-^^  ^nd  enter  into  a  recognizance, 
wiLh  the  sureties  to  satisfy  the  costs  and  damages  for  the  delay  if  it  be  found 
against  him.-"^-"     The  rule  is  administrative  rather  than  judicial.'** 

"Poverty,  want  of  assets  or  other  inability  to  perform  the  decree  dispenses  witli 
the  rule  requiring  performance  prior  to  filing  the  bill.^^ 

B.  Leave  of  Court  to  File — 1.  Necessity  for  Leave. — A  bill  of  review  for 
newlv-discovered    matter    can    only    be    filed    on    special    leave    of    the    court,^" 


ton   V.   Van    Kleeck,   106   U.    S.    532.   27   L. 
EH.   269. 

Nor  should  it  be  granted  upon  rnatter 
discovered  since  the  decree,  where  it  ap- 
pears that  the  plaintiff  is  not  aggrieved  by 
the  decree  on  account  of  errors  growing 
out  of  the  after-discovered  matter. 
Thomas  v.  Brockenbrough,  10  Wheat.  146, 
6  L.   Ed.  287. 

GO.  Evidence  inadmissible,  yet  demon- 
strating error. — Ballard  v.  Searls,  130  U. 
S  50,  32  L.  Ed.  846,  citing  Redesdale's 
Eq.  PL,  p.  86;  Story's  Eq.  Pi.,  §§  415,  428. 
31.  Evidence  in  writing  or  matter  of 
record.— Southard  v.  Russell,  16  How.  547, 
14   L.  Ed.   1052. 

.12.  Performance  of  decree  prerequisite. 
—dicker  v.  Powell,  100  U.  S.  104,  25  L. 
Ed.  527;  Davis  v.  Speiden,  104  U.  S.  83, 
26  L.  Ed.  660. 

"Chancellor  Kent  thus  states  the  rule 
and  the  reason  of  it  in  Wiser  v.  Blachly, 
2  Johns.  Ch.  488:  'In  the  first  place,  the 
party  asking  for  a  bill  of  review  must  gen- 
erally show  that  he  has  performed  the 
decree;  especially  if  it  be  *  *  *  a  de- 
cree for  the  payment  of  money,  and  he 
mi^st  likewise  pay  the  costs,  and  nothing 
will  excuse  the  party  from  this  duty  but 
pv'dence  of  his  inabilitv  to  perform  it. 
W'lliams  ?'.  Mellish,  1  Vern.  117;  Fitton 
7'.  Macclesfield,  1  Vern.  264;  Cooper,  Eq. 
PI.  90;  Note  to  Bishop  of  Durham  v.  Lid- 
dell,  2  Bro.  P.  C.  63.  This  appears  to  be 
a  settled  rule,  laid  down  both  in  the 
ancient  and  modern  books;  but  the  peti- 
tioners have  paid  no  attention  to  this  rule, 
for  there  is  no  offer  to  perform  any  part 
nf  the  decree  or  even  to  bring  the  money 
into  court,  or  any  pretext  of  poverty, 
want  of  assets,  or  other  inability  to  do  it. 
There  is  wisdom  in  the  establishment  of 
such  a  provision,  and  it  ought  to  be  duly 


enforced.  Its  object  is  to  prevent  abuse 
in  the  administration  of  justice,  by  filing 
of  bills  of  review  for  delay  and  vexation, 
or  otherwise  protracting  the  litigation,  to 
the  discouragement  and  distress  of  the 
adverse  party.'  "  Ricker  t'.  Powell,  100  U. 
S.  104,  108.  25  L.   Ed.  527. 

The  rule  is  one  of  practice,  and  ques- 
tions touching  obedience  to  its  require- 
ments are  not  considered  as  matters  o'' 
strict  right,  but  as  governed  by  a  sound 
discretion.  Davis  v.  Speiden,  104  U.  S. 
83,    85,   26    L.    Ed.    660. 

33.  Recognizance  to  satisfy  costs  and 
damages. — Davis  v.  Speiden,  104  U.  S.  83, 
26  L.  Ed.  660. 

34.  Rule  administrative. — Davis  v.  Spei- 
den,   104   U.   S.   83.   26   L.    Ed.   660. 

35.  Poverty.— Davis  v.  Speiden,  104  U.  S. 
83,    87,   26   L.    Ed.    660. 

"The  filing  without  performance  is  in 
the  nature  of  privilege,  not  jurisdiction. 
The  courts  of  some  of  the  states  have  so 
treated  it  (Forman  v.  Stickney,  77  111.  575), 
and  we  are  clearly  of  the  opinion  that 
such  is  the  better  practice  and  fully  rec- 
ognized by  all  the  early  English  cases. 
Performance  does  not  establish  the  error, 
but  only  makes  it  the  duty  of  the  courts, 
when  called  on  in  a  proper  way,  to  inquire 
as  to  any  errors  that  mav  have  been  com- 
mitted. Whether  the  courts  will  enter 
on  such  an  inquiry  without  performance 
depends  upon  the  exercise  of  a  sound  ju- 
dicial discretion  applied  to  the  facts  of  the 
particular  rase."  D-tvIs  z'.  Speiden,  104 
U.    S.    83,   S6,   26    L.    Ed.    660, 

36.  Necessity  for  leave  to  file — For 
newly-discovered  evidence. — Ricker  v. 
Powell.  100  U.  S.  104,  25  L.  Ed.  527,  citing 
Thomas  v.  Brockenbrough,  10  Wheat.  146, 
6  L.  Ed.  287;  Providence  Rubber  Co.  v. 
Goodyear,    9    Wall.    805,    19    L.    Ed.    828; 
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and  this  is  true  in  regard  to  supplemental  bills  of  review,-^"  but  a  bill  of 
review  for  error  apparent  of  record  may  be  filed  without  previous  leave  of  court.-'"^ 
The  application  to  file  a  bill  of  review  is  to  file  the  bill  as  a  whole,  and  not  in 
parts,  and  if  as  a  whole  it  requires  leave,  the  part  which,  if  it  stood  alone,  could 
be  put  on  file  without  leave,  must  stand  or  fall  with  the  incumbrances  that  have 
been  attached  to  it."^ 

2.  Discretion  of  Court. — It  is  within  the  discretion  of  the  court  to  grant  leave 
to  file  a  bill  of  review  for  matter  discovered  since  the  decree.-**^  Leave  to  file  a 
bill  may  be  refused  although  the  fact,  if  admitted,  would  change  the  decree,  when 
the  court,  looking  to  all  the  circumstances,  shall  deem  it  productive  of  mischief 
to  innocent  parties,  or  for  any  other  cause,  advisable,'*  i  and  where  it  appears 
that  the  applicant  has  had  full  opportunity  to  present  his  objection  and  has  al- 
ready availed  himself  of  the  benefit  of  it,  leave  may  be  refused.-*- 

3.  Application  for  Leave. — Of  course  a  party  applying  for  leave  to  file  a  bill 
of  review  must  set  out  in  his  application  the  grounds' upon  which  he  bases  his 
right.'*" 

C.  Statute  of  Limitations  and  Laches. — Bills  of  review  are  not  strictly 
•rvithin  any  act  of  limitation  prescribed  by  congress.'*-*  but  courts  of  equity  have 
always  interposed  some  limitation  to  suits  brought  in  these  courts,*^  and  in  so 
doing,  with  reference  to  bills  of  review,  they  adopt  the  analogy  of  the  statute 


Davis  V.  Speidcn,  104  U.  S.  83,  26  L.  Ed. 
OfiO:  Barton  v.  Barbour,  104  U.  S.  126, 
•?6  L.  Efl.  672:  Dumont  v.  Des  Moines  Val- 
ley R.  Co.,  131  U.  S.  cix.  25  L.  Ed.  .520; 
Craig  T'.  Smith,  100  U.  S.  226,  25  L.  Ed. 
-.77:  Purcell  f.  Miner,  4  W.tU.  519.  18  L. 
Ed.  459;  Nashville,  etc.,  R.  Co.  v.  United 
States,  101  U.  S.  639,  641,  25  L.  Ed.  1074; 
Gamis  v.  Rugg,  148  U.  S.  228,  241,  37  L. 
Ed.  432.  See  ante,  "Decrees  Appealed 
rrom,"   II,   C. 

37.  Root  V.  Woolworth,  150  U.  S.  401, 
511.  37   L.   Ed.   1123, 

38.  For  error  apparent. — Rickcr  v.  Pow- 
■11.  100  U.  S.  10J    25   L.   T?rl.   "'^7:  Davis  v. 

Speiden,  104  U.  8.  83,  26  L.  Ed.  660. 

39.  Bill  filed  and  whole. — Ricker  v. 
Powell,   100  U.  S.  104,  109,  25  L.  Ed.  527. 

40.  Discretion  of  court. — Thomas  v. 
Rrockenbrorsh,  10  Wheat.  146.  6  L.  Ed. 
287:  Providence  Rubber  Co.  z'.  Goodyear,  9 
Wall.  805,  19  L.  Ed.  828:  Central  Trust  Co. 
T'.  Grant  Locomotive  Works,  135  U.  S. 
207.    34    L.    Ed.    97. 

Upon  a  bill  of  foreclosure  against  A 
;ind  the  parties  to  whom,  after  mortgaging 
the  land,  lie  respectively  conveyed  sepa- 
rate parcels  thereof,  at  diflferent  times, 
the  only  question  raised  was  as  to  the 
order  in  which  the  court  should  di;-ect  the 
parcels  to  be  sold  to  satisfy  the  debt. 
From  the  decree  rendered  June  5,  1875, 
finding  the  sum  due,  and  prescribing  sucli 
C)rder,  B,  one  of  tlie  defendants,  appealed. 
I'he  decree  was  afifirmed.  Tliereupon  C, 
another  defendant,  filed  a  petition  below. 
May  21,  1879,  for  leave  to  file  a  bill  of 
review  for  alleged  errors  of  law,  being 
the  same  as  those  passed  upon  by  this 
court  on  the  appeal,  and  for  newly-dis- 
covered evidence:  but.  although  the  decree 
was  in  full  force,  he  neither  offered  to  pay 
the  same  or  any  part  thereof,  nor  alleged 


any  reason  for  not  doing  so.  Held,  that 
leave  to  file  the  bill  rested  in  the  discretion 
of  the  court  below,  and  was  properly  re- 
fused. Ricker  v.  Powell,  100  U  S.  104  25 
L.    Ed.    527. 

The  refusal  to  allow  amendments  to  and 
supplementing  of  petitions  previously 
filed  in  a  cause,  and  filing  them  as  original 
bills  of  review  as  of  that  date,  is  discre- 
tionary. Central  Trust  Co.  v.  Grant  Lo- 
comotive Works.  135  U.  S.  207  226  34  L 
Ed.  97.  See  the  title  APPEAL  AND  ER- 
ROR,  vol.   1,  333. 

41.  Leave  refused  where  fact  if  admitted 
would  change  decree.— Ricker  v.  Powell 
100  U.   S.    ID-l,    107.  25   L.   Ed.   527. 

42.  Where  applicant  had  opportunity  to 
present  objection. — Pennsvlvania  .-•  Wlieel- 
ing.  etc..  Bridge  Co.,  18 'llow.  460,  15  L 
Ed.  449. 

43.  Allegation  of  error  or  discovery  of 
new  matter.— Where  a  party  applying  for 
leave  to  file  a  bill  of  review  does  not  as- 
sign any  error  apparent  of  record  nor  al- 
leee  the  discovery  of  new  matter  since 
the  decree  was  rendered,  leave  was  prop- 
erly refused.  Nickle  z'.  Stuart,  111  U  S 
776,   28    L.    Ed.    599.  '      ' 

44.  Limitation.— Thomas  v.  Rrocken- 
brough.    10   Wheat.    146,   6   L.    Ed.   287. 

For    the    limitations    placed    on    bills    of 
review   in    the    different    states,    it    will    be 
necessary    to    consult    the    state    statutes 
And  see  the  title  LIMITATION  OF  AC 
TIONS  .\ND  ADVERSE  POSSESSION 

45.  Suits  brought  in  equity. — Courts  of 
equity,  acting  upon  the  orinciple,  that 
laches  and  neglect  ought  to  be  discoun- 
tenanced, and  that  in  case  of  state  de- 
mands, its  aid  ought  not  to  be  afforded, 
have  always  interposed  some  limitation  to 
suits  brought  in  those  courts.  Thomas  v. 
Rrockenbrough,  10  Wheat.  146,  6  L  Ed 
287.  ^.    ^  . 
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of  limitation,  provided  for  similar  remedies  in  courts  of  law."**'  A  bill  of  review- 
based  upon  errors  apparent  must  ordinarily  be  brought  within  the  time  limited 
by  statute  for  taking  an  appeal  from  the  decree  sought  to  be  reviewed.'*'''  but 
whether  or  not  a  bill  of  review,  founded  on  newly-discovered  matter,  must  be 
filed  within  that  time,  is  questioned."*^  Where  the  statute  of  limitations  has  once 
begun  to  run.  it  cannot  be  stopped  by  subsequent  intervening  disabilities.^*'  How- 
ever, the  operation  of  the  statute  may  be  prevented. ^^'  In  allowing  or  denying 
bills  of  review  a  court  of  equity  will,  in  addition  to  the  limitation  arising  from 
lapse  of  time,  apply  the  ordinary  rules  in  reference  to  the  laches  of  the  com- 
plainant.•'^* 

D.   Effect  of  Filing  as  Waiving  Objection  to  Jurisdiction. — The  filing  of 
a  bill  of  review  mav  have  the  effect  of  waiving  objection  and  submitting  to  the 


46.  Equity  acts  in  analogy  to  the  stat- 
ute.— Tliomas  v.  Brockenbrough.  10 
Wheat.  146.  6  L.  Ed.  287;  Clark  r.  Killian, 
103  U.  S.  766,  26  L.  Ed.  607;  Ricker  v. 
Powell.  100  U.  S.  104,  109,  25  L.  Ed.  527; 
Ensminger  v.  Powers,  108  U.  S.  293,  27 
L.  Ed.  732;  Whiting  v.  United  States 
Bank,  13  Pet.  6,  10  L.  Ed.  33;  Kennedy  z: 
Bank,  8  How.  586,  12  L.  Ed.  1200. 
See,  also,  Elniendorf  v.  Taylor,  10  Wheat. 
152,  168,  6  L.  Ed.  289:  Boone  v.  Chiles,  10 
Pet.  177.  221.  9  L.  Ed.  383. 

47.  Time  limit  for  taking  appeal. — Ens- 
minger v.  Powers.  108  U.  S.  292,  27  L. 
Ed.  732;  Central  Trust  Co.  v.  Grant  Lo- 
comotive Works.  135  U.  S.  207.  227,  34 
L.  Ed.  97;  Thomas  v.  Brockenbrough,  10 
Wheat.  146,  6  L.  Ed.  287.  See.  also,  Bank 
i:  Sheffey,  140  U.  S.  445.  451,  35  L.  Ed. 
493.  See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  333. 

Congress  has  limited  the  time  within 
which  appeals  may  be  taken,  and  thereby 
created  an  analogy  between  the  remedies, 
by  appeal  and  bill  of  review,  so  apparent, 
that  the  court  is  constrained  to  consider 
the  latter  as  necessarily  comprehended 
within  the  equity  of  the  provision  respect- 
ing the  former.  Thomas  z'.  Brocken- 
brough, 10  Wheat.  136,  6  L.  Ed.  287. 

Appeals  in  equity  cases  being  limited  by 
the  judiciary  acts  of  1789.  §  22,  and  of 
1803,  §  2.  to  five  years  after  the  decree, 
the  same  period  is  applied  to  bills  of  re- 
view. Thomas  z>.  Brockenbrough,  10 
Wheat.   146,  6  L.   Ed.  287. 

By  reason  of  the  analogy  a  bill  of  re- 
view bears  to  a  writ  of  error,  it  must  be 
prosecuted  within  five  years  from  the  ren- 
dition of  the  judgment.  Kenned}^  f.  The 
Bank.  8  How.  586,  12  L.  Ed.  1209;  Whiting 
f.  United  States  Bank,  13  Pet.  6,  15,  10 
L.   Ed.  33. 

The  bill  of  review  in  this  case  was  filed 
in  time,  less  than  two  j-ears  having  elapsed 
since  the  original  decree  was  passed. 
Clark  v.  Killian.  103  U.  S.  766,  26  L.  Ed. 
607;  Ricker  v.  Powell,  100  U.  S.  104,  25 
L.    Ed.    527. 

"li  a  bill  of  review  to  reverse  a  decree, 
on  the  ground  of  error  apparent  on  its 
face,  may  be  filed  at  any  period  of  time 
beyond  the  five  years  limited  for  an  ap- 
peal,   it   will    follow,    that   an    original    de- 


cree ma}',  in  efifect,  be  brought  before  the 
supreme  court  for  re-examination,  after 
the  period  prescribed  by  law  for  an  im- 
mediate appeal  from  such  decree,  by  ap- 
pealing from  the  decree  of  the  circuit 
cojrt,  upon  a  bill  of  review.  In  short, 
the  party  complaining  of  the  original  de- 
cree would,  in  this  way,  be  permitted  to 
do  indirectly,  what  the  act  of  congress  has 
prohibited  him  from  doing  directl3^" 
Thomas  r.  Brockenbrough,  10  Wheat.  146, 
150,   6   L.    Ed.  287. 

48.  Matter  discovered  since  the  decree. 
— It  is  questioned  in  Thomas  t'.  Brocken- 
brough. 10  Wheat.  146,  whether  or  not 
a  bill  of  review  founded  upon  matter  dis- 
covered since  the  decree,  is  also  barred 
by  the  lapse  of  five  years.  See,  also, 
Ricker  v.  Powell,  100  U.  S.  104,  109,  25 
L.   Ed.   527. 

49.  Subsequent  intervening  disabilities. 
—Whiting  f.  United  States  Bank,  13  Pet. 
6.  10  L.    Ed.  33. 

50.  Operation  may  be  prevented. — A 
decree  was  made  by  a  circuit  court,  in 
December,  1873.  aarainst  two  plaintiffs. 
In  January,  1874,  they  appealed  to  this 
court.  In  December.  1875,  the  appeal  was 
dismissed  for  the  failure  of  the  appellants 
to  file  and  docket  the  cause  in  this  court. 
In  September.  1876,  a  bill  of  review  was 
filed  for  errors  in  law.  Held,  that  the 
bill  was  filed  in  time,  though  not  within 
two  years  from  the  making  of  the  decree, 
because  the  control  of  the  circuit  court 
over  the  decree  was  suspended  during  the 
pendencv  of  the  decree.  Ensminger  v. 
Powers.' 108  U.  S.  292,  27  L.   Ed.  732. 

51.  Laches. — Sampevreac  z'.  United 
States,  7  Pet.  222.  8  L.  Ed.  665;  Thomas  r. 
Brockenbrough.  10  Wheat.  146,  6  L.  Ed. 
287.  In  Central  Trust  Co.  v.  Grant  Lo- 
comotive Works,  135  U.  S.  207,  227,  34 
L.  Ed.  97,  it  was  held  that  a  party  who 
failed  to  file  his  bill  promptly  after  dis- 
covering the  new  matter  was  guilty  of 
laches.  See,  also.  McQuiddy  v.  Ware,  20 
Wall.   14.   22   L.    Ed.   311. 

Where  a  party  has  been  guilty  of 
laches  and  negligence  in  the  discovery  of 
new  matter,  a  bill  of  review  will  not  be 
allowed.  Dumont  f.  Des  Mo'nes  Vallev 
R.  Co..  131  U.  S..  clx,  25  L.  Ed.  520.  Sec 
the   title    LACHES. 
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jurisdiction   of  the  court   to   hear   and   determine  the   case  in   which   the  decree 
sought  to  be  reviewed   was  rendered.^^ 

V.    Parties  to  Bill. 

All  the  parties  to  the  original  decree  ought  to  join  in  the  bill  of  review,'*'^  and 
only  parties  to  the  original  decree  can  become  parties  to  bill  of  review  from  that 
decree.'''*  The  bill  does  not  lie  in  favor  of  an  assignee  of  one  of  the  original 
parties. •'■•'• 

Objection  for  Want  of  Proper  Parties. — Where  the  existence  of  a  person 
does  not  appear  of  record,  an  objection,  in  tlie  argument  and  not  in  the  pleading, 
that  such  person  was  not  a  party  to  the  bill  of  review,  comes  too  late.^'' 

VI.  Form  and  Requisites  of  Bill. 

It  seems  that  a  bill  of  review  for  new  matter  must  aver  that  special  leave  to 
file  the  bill  was  obtained,  but  a  bill  for  error  apparent  need  not  aver  the  obtaining 
of  special  leave,  as  such  leave  is  unnecessary."'^  The  bill  may  pray  simply  that 
the  decree  be  reviewed  and  altered  or  reversed  in  the  point  complained  of.  if  it 
has  not  been  carried  into  execution.  But  if  the  decree  has  been  carried  into  ex- 
ecution, it  should  also  pray  the  further  decree  of  the  court,  to  put  the  party  com- 
plaining of  the  former  decree  into  the  situation  in  which  he  would  have  been  if 
the  decree  had  not  been  executed.-''^     A  supplemental  bill  may  likewise  be  added, 


52.  Filing  bill  as  waiving  objections  to 
jurisdiction. — An  administrator  appointed 
in  Illiriois  appeared  in  and  defended  a  suit 
brought  in  the  circuit  court  of  the  United 
States  in  Arkansas,  and  judgment  was 
rendered  against  him.  The  statutes  of 
.\rkansas  provide  that  "administrators  and 
executors  appointed  in  any  of  the  states, 
etc.,  *  *  *  under  the  laws  thereof,  may 
Nue  in  any  of  the  courts  of  this  state  in 
their  representative  capacity."  In  ac- 
cordance with  that  statute  the  administra- 
tor, within  a  year  after  the  overruling  of 
his  petition  for  a  rehearing,  filed  a  bill  of 
review,  alleging  that  he,  "being  an  ad- 
ministrator appointed  not  by  the  courts 
of  Arkansas  but  by  the  courts  of  Illinois 
could  not  be  sued  in  Arkansas,"  and  the 
bill  was  dismissed  for  want  of  equity.  It 
was  held  that  upon  decree  dismissing  the 
bill  of  review  upon  the  merits,  the  orig- 
inal decree  became  conclusive,  for  in  filing 
the  bill  to  have  the  former  decree  set 
aside  upon  such  ground,  he  became  him- 
self the  actor  and  submitted  that  ques- 
tion to  a  court  of  competent  jurisdiction, 
and  its  decision  was  conclusive  of  the 
matter  adjudged.  Lawrence  v.  Nelson, 
143  U.  S.  215,  36  L.  Ed.  130.  This  case 
cites  Lyon  v.  Perin  &  Gaff  Mfg.  Co.,  12.5 
U.  S.  698,  31  L.  Ed.  839;  WhitMig  v.  Bank 
of  United  States,  13  Pet.  6,  10  L.  Ed.  33; 
Biddlc  V.  Wilkins,  1  Pet.  686,  7  L.  Ed. 
315;  and  is  cited  in  Hovey  v.  Elliott,  167  U. 
S.  409,  446,  42  L.  Ed.  215.  See.  generally, 
the  titles  FORMER  ADJUDICATION 
OR  RES  ADJUDICATA;  JURISDIC- 
TION. 

53.  Parties.— United  States  Bank  v. 
White,  8  Pet.  262,  8  L.  Ed.  938;  Whiting  v. 
United    States,    13    Pet.   6,    10   L.    Ed.   33. 

54.  Sampevreac  v.  United  States,  7  Pet. 
222,  8    L.    Ed.   665.      In   this   case   one   not 


a  party  to  the  original  decree  but  who 
claims  the  land  under  the  decree  as  a 
bona  fide  purchaser,  is  not  a  proper  party 
to  a  bill  of  review.  None  but  parties  and 
their    privies    can    have    a    bill    of    review. 

Parties  and  privies. — Thompson  -c-.  Max- 
well, 95  U.  S.  391,  24  L.  Ed.  481;  Whiting 
V.  United  States  Bank,  13  Pet.  6,  10  L. 
Ed.  33.  See,  also,  Shaw  v.  Little  Rock, 
etc.,  R.  Co.,  100  U.  S.  605,  25  L.  Ed. 
757. 

The  trustee  of  a  railroad  mortgage  to 
secure  payment  of  bonds  represents  the 
bondholders  in  all  legal  proceedings  car- 
ried on  by  him  afifecting  his  trust,  to  which 
they  are  not  actual  parties,  and  whatever 
binds  him,  if  he  acts  in  good  faith,  binds 
them.  If  a  bondholder  not  a  party  to  a 
suit,  in  which  the  trustee  obtains  judg- 
ment can,  under  any  circumstances,  bring 
a  bill  of  review,  he  can  only  have  such 
relief  as  the  trustee  would  be  entitled  to 
in  the  same  form  of  proceeding.  To  avoid 
what  the  trustee  has  done  in  his  behalf, 
he  must  proceed  in  some  other  way  than 
by  bill  of  review.  Shaw  v.  Little  Rock, 
etc.,  R.  Co.,  100  U.  S.  605,  611,  25  L.  Ed. 
757. 

55.  Assignee. — Thompson  v.  Maxwell. 
95  U.  S.  391,  24  L.  Ed.  481;  Thompson  v. 
Maxwell  Land  Grant,  etc.,  Co.,  168  U.  S. 
451,    42    L.    Ed.    539. 

56.  Objection  for  want  of  oroper  par- 
ties.— Landram  v.  Jordan.  203  U.  S.  56.  64, 
51    L.    K<1.   88.      See   tlie   title    PARTIES. 

57.  Averring  special  leave  to  file. — Davis 
V.   Spcidcn,  104  U.  S.  83,  86,  26  L.   Ed.  660. 

58.  Praver.— United  States  Bank  v. 
Ritchie.  8  Pet.  128,  8  L.  Ed.  890;  Cooper's 
Eq.^  PI.  95. 

The  relief  obtained  under  a  bill  of  re- 
view would  be  very  imperfect,  if.  on  the 
reversal    of    the    decree,    the    party    could. 
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if  any  event  has  happened  which  requires  it.^^ 

VII.   Hearing  and  Determination. 

A.  In  General. — Under  the  act  of  1830  providing  for  the  filing  of  bills  of 
review  bv  the  United  States  government  to  review  the  decree  of  the  Arkansas 
courts,  founded  on  forged  evidences  of  title,  the  technical  rules  in  the  ordinary 
course  of  chancery  proceedings  need  not  be  pursued.*^*' 

B.  Demurrer,  Answer  and  Replication. — Demurrer. — If  a  bill  of 
review  set  forth  the  evidence  in  the  original  cause,  a  demurrer,  specially  assign- 
ing that  error  alone,  should  be  sustained,  or  the  evidence  might,  on  motion,  be 
stricken  out.  But  a  general  demurrer  must  be  overruled  if  the  bill  shows  any 
substantial  error  in  the  record.*^ ^  As  questions  of  fact  are  not  open  for  re-ex- 
amination on  a  bill  of  review  for  errors  of  law,  the  truth  of  any  fact  averred  in 
that  kind  of  a  bill  of  review  inconsistent  with  the  decree  is  not  admitted  because 
no  error  can  be  assigned  to  such  a  fact,  and  it  is.  therefore,  not  well  pleaded /'- 

Answer  and  Replication. — Bills  containing  new  matter  being  in  the  nature 
of  original  bill  so  far  as  the  new  matter  is  concerned,  admit  of  an  answer  and 
a  replication,  and  proceedings  appertaining  to  an  issue  of  facts.*^-^  but  only  as  it 
relates  to  the  truth  and  sufficiency  of  such  new  matter,  and  the  propriety  of  its 
admission  for  the  purpose  of  opening  the  decree  in  the  original  cause.®^  The 
effect  of  a  responsive  answer  to  a  bill  of  review  is  determined  by  the  rules  which 
apply  to  answers  generally .^^  WHiere  the  allegations  of  a  bill  of  review  are  fully 
and  completely  denied  in  the  answer,  and  wholly  unsupported  by  the  proofs, 
the  bill  should  be  dismissed.*^'^ 


under  no  circumstances,  be  restored  to 
the  property  which  had  been  improperly 
and  irregularly  taken  from  him.  United 
States  Bank  v.  Ritchie.  8  Pet.  128,  129, 
8  L.   Ed.   890. 

59.  Supplemental  bill. — United  States 
Bank  v.  Ritchie,  8  Pet.  128,  8  L.  Ed.  890; 
Cooper's  Eq.  PI.  p.  9.t. 

60.  Rules  in  ordinary  course  of  chan- 
cery proceeding  not  followed. — Under  the 
provisions  of  an  act  of  congress,  passed  on 
the  26th  of  May,  1824,  proceedings  were 
instituted  in  the  superior  court  of  the  ter- 
ritory of  Arkansas,  by  which  a  confirma- 
tion was  claimed  of  a  grant  of  land  al- 
leged to  have  been  made  to  the  petitioner, 
Sampeyreac,  by  the  Spanish  government, 
prior  to  the  session  of  Louisiana  to  the 
United  States,  by  the  treatv  of  April  3d, 
1803;  this  claim  was  opposed  by  the  district 
attorney  of  the  United  States;  and  the 
court,  after  hearing  evidence,  decreed  that 
the  oetitioner  recover  the  land  from  the 
United  States.  .Afterwards,  the  district 
attorney  of  the  United  States,  proceeding 
on  the  authority  of  the  act  of  8th  of  May, 
1830.  filed  a  bill  of  review,  founded  on 
the  allegation  that  the  original  decree  was 
obtained  by  fraud  and  surprise,  that  the 
documents  produced  in  support  of  the 
claim  of  Sampeyreac  were  forged,  and  that 
the  witnesses  who  had  been  examined 
to  sustain  the  same  were  perjured; 
at  a  subsequent  term,  Stewart  was 
allowed  to  become  a  defendant  to 
the  bill  of  review,  and  filed  an 
answer,  in  which  the  fraud  and  forgerj-  are 
denied,  and  in  which  he  asserted,  that  if 
the  same  were  committed,  he  was  ignorant 
thereof,    and   alleged    that   he   was   a   bona 


fide  purchaser  of  the  land  for  a  valuable 
consideration,  from  one  John  J.  Bowie, 
who  conveyed  to  him  the  claim  of  Sam- 
peyreac by  deed,  dated  about  the  22d  of 
October.  1828.  On  a  final  hearing,  the 
court,  being  satisfied  of  the  forgery,  per- 
jury and  fraud,  reversed  the  original  de- 
cree, held,  that  these  proceedings  were 
legal,  and  were  authorized  by  the  act  of 
the  5th  of  May.  1830.  Sampeyreac  c'. 
United  States,  7  Pet.  222,  8  L.  Ed.  665. 

61.  Demurrer. — Buffington  v.  Harvey, 
95  U.  S.  99.  24  L.  Ed.  381.  See  the  title 
DEMURRERS. 

62.  Facts  admitted  by  demurrer. — Shel- 
ton  V.  Van  Kleeck,  106  U.  S.  532,  27  L. 
Ed.  269.  See.  also.  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  7,  31  L. 
Ed.    629.    631. 

63.  Answer  and  replication. — Buffing- 
ton   :•.   H.-irvey,  95  U.  S.  99,  24  L.   Ed.  381. 

6'^.  OfBce  and  scope  of  answer  and  rep- 
lication.— Buffington  v.  Harvej',  95  U.  S. 
99,    24   L.    Ed.    381. 

65.  Effect  of  responsive  answer. — Mc- 
Micken  v.  Perin,  22  How.  282,  16  L.  Ed. 
259.  See  the  titles  EQUITY;  PLEAD- 
ING. 

66.  Bill  dismissed  on  answer. — Mc- 
Micken  v.  Perin,  22  How.  282,  16  L.  Ed. 
259. 

Where  a  bill  of  review  was  filed  al- 
leging that  the  decree  was  obtained  by 
fraud,  which  allegations  were  denied  in 
the  answer,  and  it  appeared  by  the  evi- 
dence that  complainant  had  lost  the  suit 
bv  h's  own  nesrlect,  the  bill  was  prooerly 
dismissed.  McMicken  i'.  Perin,  22  How. 
282,   16  L.   Ed.  259. 
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C.  Evidence. — There  is  no  universal  or  absolute  rule  which  prohibits  the 
courts  from  allowing  the  introduction  of  newly-discovered  evidence  under  a  bill 
of  review  to  prove  facts  which  were  in  issue  on  the  former  hearing.  But  the 
allowance  of  it  is  not  a  matter  of  right  in  the  party,  but  of  sound  discretion  in 
the  court,  to  be  exercised  cautiously  and  sparingly,  and  only  under  circumstances 
which  demonstrate  it  to  be  indispensable  to  the  merits  and  justice  of  the  case.*^ 

D.  Scope  of  Review. — On  a  bill  of  review  for  error  apparent,  nothing  can 
be  examined  but  the  pleadings,  proceedings  and  decree,  which,  in  this  country, 
constitutes  what  is  called  the  record.  The  proofs  cannot  be  looked  into  as  they 
can  on  an  appeal.''^  The  evidence  in  the  original  cannot  be  examined  for  the 
purpose  of  questioning  the  propriety  of  the  original  decree  as  based  on  such  evi- 
dence. It  can  only  be  adverted  to,  if  at  all,  for  the  purpose  of  showing  the  rele- 
vancy and  bearing  of  the  new  matter  sought  to  be  introduced  into  the  cause.*® 
Where  it  is  decided  that  a  bill  of  review  is  founded  in  fact  sufficient  to  affect 
the  decree,  and  properly  admissible,  the  orignal  decree  will  be  opened,  and.  if 
necessary,  a  new  hearing  be  had,  but  if  not  so  found,  the  bill  will  be  dismissed 
and  the  decree  will   stand. ''^ 

E.  Nature  and  Extent  of  Relief. — Tf  ])ersons  not  parties  to  the  suit  in 
which  a  decree  was  rendered  can,  under  any  circumstances,  bring  a  bill  of  re- 
view, they  can  only  have  such  relief  as  persons  who  were  parties  would  be  en- 
titled to  in  the  same  form  of  proceeding."' 

F.  Appeal. — On  appeal   from  the  hearing  of  a  bill  of  review   for  error  ap- 


67.  Introduction  of  evidence. — Craig  v. 
Smith,   100   U.   S.   226,  25    L.    Ed.   .".77. 

In  Craig  v.  Smith,  100  U.  S.  32*5.  234, 
25  L.  Ed.  577,  tlie  court  say:  "That  a 
proper  case  was  made  for  the  adiTiission 
of  the  evidence  may  be  fairly  inferred 
from  the  fact  that,  without  sul)mitting 
that  question  to  the  court,  all  parties  went 
to  a  hearing,  by  consent,  upon  the  merits 
of  the  case  as  presented  under  the  orig- 
inal  bill   and   the   bill  of  review." 

68.  Scope  of  review. — Putnam  ?'.  Dav, 
22  Wall.  60,  22  L.  Ed.  764:  Whiting  v. 
United  States  Bank,  1.3  Pet.  6,  10  L.  Ed. 
.1.3;  Buffington  v.  Harvey.  95  U.  S.  09,  24 
L.  Ed.  381;  Thompson  v.  Maxwell,  95  U. 
S.  391,  24  L.  Ed.  481;  SheUon  v.  Van 
Kleeck.  106  U.  S.  532,  27  L.  Ed.  269.  See 
Osborne  v.  San  Diego,  etc.,  Co.,  178  U.  S. 
22,    32,    44    L.    Ed.    961. 

"On  a  pure  bill  of  review,  like  the  one 
in  this  case,  nothing  will  avail  for  a  re- 
versal of  the  decree  but  errors  of  law 
apparent  on  the  record.  Whiting  v. 
United  States  Bank,  13  Pet.  6,  10  L.  Ed. 
33:  Putnam  v.  Day.  22  Wall.  60,  22  L.  Ed. 
764;  Buffington  v.  Harvey,  95  U.  S.  99,  24 
L.  Ed.  381:  Thompson  v.  Maxwell,  95  U. 
S.  391,  397,  24  L.  Ed.  481;  Beard  v.  Burts, 
95  U.  S.  434.  24  L.  Ed.  485;  Shelton  v. 
Van  Kleeck.  106  U.  S.  532,  27  L.  Ed.  269; 
Nicklc  V.  Stuart,  111  U.  S.  776,  28  L.  Ed. 
5C9."  Willamette  Iron  Bridge  Co.  v. 
Hatch,    125   U.    S.    1,    7,    31    L.    Ed.    629. 

69.  Original  evidence  cannot  be  ex- 
amined.—  i'uffiiigton  V.  Harvey,  95  U.  S. 
99,  24  L.  Ed.  381;  Thompson  v.  Maxwell, 
95  U.   S.   391,   24   L.    Ed.  481. 

"So  far  as  the  decree  confirming  the 
fale  is  concerned,  the  matter  is  not  new, 


for  the  addition  to  the  transcript,  filed 
by  consent,  shows  that  all  the  affidavits 
now  relied  on  to  establish  the  new  facts 
were  actually  read  in  evidence  on  the 
hearing  of  a  motion,  made  before  the  con- 
firmation, to  set  aside  the  sale.  These 
affidavits  cannot  be  considered  on  a  bill 
of  review  to  reverse  the  decree  of  confir- 
mation for  errors  appearing  on  the  face 
of  the  record,  because  as  evidence  they 
form  no  part  of  the  record  which  can  be 
looked  into  on  such  a  review  But.  as 
part  of  the  exhibits  annexed  to  a  hill  of 
review  for  alleged  discovery  of  new  mat- 
ter, they  may  be  referred  to  for  the  pur- 
pose of  determining  whether,  upon  the 
showing  of  the  complainant  in  review,  the 
matter  alleged  to  be  new,  first  came  to 
his  knowledge  after  the  time  when  it 
could  have  been  made  use  of  at  the  orig- 
inal hearing."  Shelton  v.  Van  Kleeck.  106 
U.    S.    532,   535.    27   L.    Ed.    269. 

70.  Bill  founded  on  fact  sufficient  to 
affect  decree. — Huffineton  v.  Harvey,  95  1/ 
S.  90,  24  L.  Ed.  381:  Beard  v.  Burts.  95  U. 
S.   434.   24    L.    Kd.   4S5. 

71.  Relief  granted.— Shaw  v.  Little  Rock, 
etc.,   R.   Co.,    100  U.   S.   605,  25  L.    Ed.   757. 

If  bondholders  not  parties  to  the  suit  in 
which  a  decree  was  rendered  in  favor  of 
a  trustee  to  whom  the  railroad  company 
executed  a  mortgage  on  its  property,  to 
secure  the  payment  of  its  bonds,  can.  un- 
der anv  circumstances  brin.e  a  bill  of  re- 
view, they  can  only  have  such  relief  as 
the  trustee  would  be  entitled  to  in  the 
same  form  of  proceedings.  Shaw  v.  Little 
Rock,  etc.,  R.  Co.,  100  U.  S.  605,  611,  25 
L.   Ed.   757. 
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parent,  only  such  question  as  arose  upon  the  pleadings,  proceedings  and  decree 
can  be  looked  toJ^ 

BILL  OF  REVIVOR.— See  the  title  Abatement,  Revival  and  Survival, 
vol.   1.  p.  46. 

BILL  OF  RIGHTS.— See  the  titles  Constitutional  Law;  Due  Process 
OF  Law. 

BILL  OF  SALE.— See  the  title  Sales. 

BILL  QUIA  TIMET.— Sec  the  title  Quieting  Title. 

BILL  TO  ENFORCE  DECREES.— See  the  title  Judgments  and  Decrees. 

BILL  TO  IMPEACH  DECREES.— See  the  title  Judgments  and  Decrees. 

BILL  TO  QUIET  TITLE.— See  the  title  Quieting  Title. 

BILL  TO  REMOVE  CLOUD.— See  the  tide  Quieting  Title. 

72.     Appeal. — Buffington   v.     Harvey,    95  On  appeal  from  a  decree  on  a  pure  bill 

U.  S.  99.  24  L.  Ed.  381;  Whiting  v.  United  of  review,  nothing  will  avail   for   a  rever- 

States  Bank,  13  Pet.  6,   10  L.  Ed.  33;  Put-  sal    of    the    decree    but    errors    of   law    ap- 

nam  v.    Day,   22    Wall.   60,   22   L.    Ed.    764.  parent  of  record.     Willamette  Iron  Bridge 

See    the    title    APPEAL    AND    ERROR,  Co.  v.  Hatch,  125  U.  S.  1,  31  L.  Ed.  629. 
vol.    1,    p.    333. 
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BV  J.N.   CLAYBROOK. 

I.  Definitions  and  Distinctions,  266. 

A.  Definitions,  266. 

1.  Bills  of  Exchange,  266. 

a.  In    General,   266. 

b.  .Foreign    Uills   of    Exchange,    266. 

c.  Bills  in  Sets,  267. 

2.  Promissory  Notes,  267. 

3.  Checks,  268. 

a.  In  General,  268. 

b.  Memorandum    Checks,   269. 

4.  Negotiable   Paper,   269. 

B.  Distinctions,  270. 

1.  Bills  of  Exchange  and  Checks   Distinguished,  270. 

2.  Bills  of  Lading  Distinguished  from  Negotiable  Paper,  271. 

II.  Form  and  Requisites,  271. 

A.  In    General,    271. 

B.  Date,  272. 

C.  Certainty,  272. 

1.  As  to  Time  of  Payment,  272. 

2.  As  to  Amount   Payable,  272. 

D.  Payee,  273. 

E.  Necessity  for  Instrument  to  Be  Payable  at  All  Events,  273. 
V.  Necessity   for  Instrument  to  Be  Payable  in  Money,  273. 

G.  Negotiability,  274. 

1.  Definition,  274. 

2.  Necessity  for   Words  of  Negotiability,  275. 

3.  Necessity  for  Paper  to  Be  Payable  at   Bank  or  Other  Designated 

Place,  '276. 

4.  Recitals    or    Inflorsements    as    Afifecting    Negotiability,    276. 
H.  Efifect  of  Seal,  276. 

I.  Delivery,  276. 

J.  Filling 'Blanks.  277. 

III.  Consideration,  277. 

A.  Necessity   for  Consideration,  277. 

1.  In   General,   277. 

2.  Accommodation  Paper,  277. 

3.  Guaranty  of   Payment,   277. 

B.  Presumption  of   Consideration,  277. 

C.  Sufficiency  of  Consideration,  278. 

D.  Legality  of  Consideration,  278. 

1.  Necessity   for  Consideration  to   Be  Legal,  278. 

2.  What  Contracts  Are  Invalid,  279. 

a.  Contracts   Contrary   to   Statute,  279. 

b.  Gambling  Contracts,  279. 

c.  Instrument  Given   for  Bills  of  Credit  Issued  by  State.  279. 

d.  Instrument   Given    for   Money    to   Be   Used    for    Illegal    Pur- 

pose, 279. 

(257) 
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e.  Confederate   Contracts,   279. 

f.  Instruments  Given   for  Slaves,  280. 

3.  Effect  of  Partial  Illegality,  280. 

4.  Evidence,  280. 

a.  Burden  of  Proof,  280. 

b.  Admissibility,  281. 

c.  Competency  of   Witnesses,  281. 
E.  Failure  of   Consideration,   281. 

1.  Total  Failure,  281. 

a.  Effect,  281. 

b.  What   Constitutes.   281. 

c.  Effect  of  New  Agreement  as  Curing  Failure  of  Consideration. 

281. 

2.  Partial   Failure.  281. 

IV.  Maturity  and  Time  of  Payment,  281. 

A.  As   Dependent   upon   Form   of   Instrument,  281. 

1.  Instrument    Expressing    No    Time    of    Payment,    281. 

2.  Instrument  Payable  on  Dem.and,  282. 

3.  Stipulations   Hastening   Time   of    Payment,   282. 

4.  Checks,  283. 

B.  As  Dependent  on  Days  of  Grace,  283. 

1.  Definition  and  Nature  of  Grace,  283. 

2.  What  Law   Governs,  283. 

3.  Time  Allowed  by  Way  of  Grace,  283. 

a.  Under  the   Law   Merchant,   283. 

b.  Effect  of  Usage  or  Custom,  284 

4.  Paper  Entitled  to  Grace,  284. 

a.  As   Dependent  on    Character   of   Instrument,   284. 

b.  As  Dependent  on  Time  of  Payment,  284. 

5.  Effect  Where  Second  Day  of  Grace  Falls  on  Saturday,  284. 

V.  Acceptance  of  Bills  of  Exchange,  284. 

A.  Definition  and  Nature  of  Acceptance,  284. 

B.  Necessity  of  Acceptance,  285. 

C.  Form  and  Requisites,  285. 

1.  Writing,  285. 

a.  Necessity  of  Writing,  285. 

b.  Necessity  for  Acceptance  to  Be  Written  on  Bill,  285. 

2.  Acceptance  to  Be  in  Terms  of  Bill,  285. 

D.  By  Whom  Acceptance  Alust  Be  ^lade,  285. 

E.  Implied  Acceptance,  286. 

1.  Attitude  of  Courts  towards  Implied  Acceptance,  286. 

2.  Authority  to  Draw.  286. 

3.  Bills  Drawn  on  Shipment  of  Goods,  286. 

F.  Promise  to  /Accept  or  Virtual  Acceptance,  287. 

1.  Definition,  287. 

2.  Necessity  of   Writing,  287. 

3.  Designation  or  Description  of  Bill,  287. 

4.  Necessity   for   Bill  to  Be  Taken  on  Faith  of  Promise,  288. 

5.  Presentment  to  Virtual  Acceptor   for  Payment.  288. 

6.  Refusal  to  Comply  with  Promise  to  Accept,  288. 

G.  Conditional  Acceptance,  288. 

H.  Acceptance  of  Bills  Drawn  in  Sets,  289. 
I.  Effect   of  Acceptance  and  Liability  of  Acceptor,  289. 

1.  Acceptance  a  New  Contract,  289. 

2.  Admissions   Made  by   Acceptance,   290. 

a.  Admission  of   Indebtedness  to  Drawer,  290. 
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b.  Admission   of  Capacity  of  Drawer,  290. 

c.  Admission  as  to   Genuineness  of   Signatures,  290. 
3.  Liability  of  Acceptor,  291. 

a.  Nature  and  Extent  of  Liability.  29L 

(1)  In  General,  29 L 

(2)  Acceptance  of   JJill   with   Fictitious   Bill  of  Lading  At- 
tached,  29L 

b.  When   Liability  Accrues,   29L 

c.  To  Whom  Liable,  29L 

d.  Effect   of    Want   or    Failure   of   Consideration   on    Acceptor's 

Liability,  29L 

VL   Renewal,  292. 

VII.  Negotiation  and  Transfer,  292. 

A.  Definition,  292. 

B.  Time  of  Transfer,  292. 

C.  Alode  of  Transfer,  293. 

1.  Indorsement,  293. 

a.  Definition  and  Nature,  293. 

b.  Necessity   of    Indorsement,    293.  ' 

c.  Who  May  Indorse,  293. 

(1)  In   General,   293. 

(2)  Paper   Payable  to  Several  Persons,  293. 

(a)  In   General,  293. 

(b)  Paper    Payable   to   Partnership,    293. 

(c)  Name  of   One   Payee  Inserted  by   Mistake.   293. 

(3)  Power  of  Cashier  to  Transfer  Paper  Payable  to  Bank, 
294. 

(4)  After  Death  of  Payee,  294. 

(a)  Personal   Representatives,   294. 

(b)  Distributees,  294. 

d.  Effect  of  Indorsement,  294. 

(1)  In  General,  294. 

(2)  Indorsement  in  I51ank,  294. 

(a)  In  General,  294. 

(b)  Filling  L^p  Blank  Indorsement,  295. 

(3)  Restrictive    Indorsement,   295. 

(a)  In  General,  295. 

(b)  Indorsement  "for  Collection"  or  "for  Account,"  295. 

(4)  Indorsement  without  Recourse,  295. 

e.  Striking  Out  Indorsement,  295. 

2.  Transfer  by  Delivery,  296. 

D.  Injunction  against  Transfer.  296. 

VIII.  Rights  of  Holder,  296. 

A.  Who  Are  Holders,  296. 

B.  Who  Are   Bona  Fide  Holders   for  Value,  296. 

1.  Definitions,  296. 

2.  Valuable  Consideration,  297. 

a.  Necessity,    297. 

b.  What  Constitutes,  297. 

(1)  In  General,  297. 

(2)  Cash  Advances.  297. 

(3)  Sale  of  Goods  or  Property,  297. 

(4)  Giving  Credit,  297. 

(5)  Work  and  Labor,  298. 
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(6)  Forbearance.  298. 

(7)  Exchange  of   Securities,  298. 

(8)  Surrender  of  Collateral,  298. 

(9)  Becoming   Surety,  298. 

(10)  Payment  of   Pre-Existing   Debt,   298. 

(11)  Collateral    Security    for    Pre-Existing    Debt,    298. 
c.  Adequacy,  299. 

3.  \\'ant  of  Notice  of  Defenses,  299. 

a.  Necessity  for  Want  of  Notice,  299. 

b.  W  bat   Constitutes   Notice,  300. 

(1)  In  General  300. 

(2)  Paper  Regular  on  Its  Face,  3C0. 

(a)  In   General.  300. 

(b)  Duty  to   Alake   Inquiries,  300. 

(c)  Bad'  Faith,   300. 

(d)  Circumstances   Sufficient  to  Excite   Suspicion,   301. 

(e)  Newspaper  Reports,  Rumors,  etc.,  301. 

(f)  Lis    Pendens,    302. 

(3)  Paper    Defective    or    Irregular    on    Its    Face,    302. 

(4)  Time  of  Receiving  Notice,  303. 

(5)  Province  of  Court  and  Jury,  2)03.  . 

4.  Transfer  before   Maturity,  303. 

a.  Necessity  for  Transfer  before  Maturity,  303. 

b.  To  What  Paper  Rule  Applies,  304. 

c.  Defenses  Available  against  Overdue  Paper,  304. 
?.  Claiming  through   Bona  Fide   Holder,  305. 

C.  1  'efenses   Available  against   Holder.  ZOo. 

1.  General   Rule  as  to  Equities,  305. 

2.  Fraud,  306. 

a.  Fraud  Affecting  Consideration,  306. 

b.  Fraud  in  Execution  of  Paoer,  305. 

c.  Fraudulent  Completion  of  Insirumert  Delivered  in  Blank,  306. 

3.  ^Misappropriation    of    Paper    by    Transferrer,    306. 

4.  Lost  or   Stolen   Paper,  307. 

5.  Want  of   Capacity  or  Autl^ority  of   Parties,  307. 

a.  \\'ant  of  Capacity,  307. 

b.  Want  of  Autlioritv.  307. 

6.  Payment,  308. 

7.  Cancellation   of   Paper,  308. 

8.  Set-OfT,  308. 

9.  Attachment,  308. 

10.  Illegality.  \\'an'^  or  Failure  of  Consideration,  309. 

a.'  Illegality,  309. 

b.  \Want,  309. 

c.  Failure.  309. 

11.  Usury,  310. 

D.  Presumptions   in  Holder's   Favor,  3lU. 

1.  Nature   and   Extent  of   Presumptions,  310. 

2.  Rebuttal  of  Presumptions,  311. 

E.  Amount  of  Recovery  by  Holder,  312. 

1.  As  Dependent  on  Consideration   Paid,  312. 

a.  Necessity   for   Adequacy  of  Consideration.  312. 

b.  Instrument  Transferred  as  Collateral  Security  for  Debt,  312. 

c.  Notice   of   Invalidity  before   Full   Payment   of   Consideration. 

312. 
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2.  Re-Exchange,   313. 

a.  Liability   for   Re-Exchange,  313. 

b.  Rate  of  Re-Exchange.  314. 

F.  Rights  of   Holder   of   Note    Secured   by   Mortgao'e    314 

S"  ?^'l^^°^r^M,''^  *°  ^'^""^^^  °^  Mortgage  to  Secure  Indorser,  314. 
Effect  of  Bill  Drawn  on  Owner  of  Vessel  as  Creating  Lien  in  Favor 
ot  Holder,  314. 

IX.   Presentment,   Protest  and  Notice  of  Dishonor,   315 

A.  Presentment    for   Acceptance.   315. 

1.  Necessity   for   Presentment.  315. 

2.  Sufficiency  of  Presentment,  315. 

3.  Presentment  of  Bills  in  Sets,  316. 
3.  Presentment   for   Payment,  316. 

1.  Presentment  of  Bills  and  Notes.  316. 

a.  Necessity  of  Presentment,  316. 

[\\  J°  ^^^   Liability  of  Maker  or  Acceptor,   316. 

(2)  To  Fix  Liability  of  Drawer  of  Bill,  316. 

(3)  To  Fix  Liability  of  Indorscr.  317. 

(4)  When  Government  Is  Holder,  317. 

b.  Time  of  Presentment.  317. 

c.  Place  of   Presentment.  317. 

(1)  In   General.  317. 

(2)  No  Place  Designated  in   Instrument    317 

(a)  General   Rule,  317. 

(b)  Note  Dated   at   Particular   PIpce.  318. 

(c)  Agreement  by  Parties  as  to  Place  of  Presentment, 

o  lo. 

(3)  Place    Designated    in    Instrument    318 

(a)  General  Rule.  318. 

(b)  Paper  Payable  at  Bank,  318. 

(c)  Designation  of  City  or  Town,  withoit  .\r|dres<;   319 

(d)  Where   Bill   Specifying   Place  of   I'avment   Is   Ac- 

cepted   Generally,    319. 

(4)  Effect  of  Absence  of  Maker  or  Accepter    310 

1  a/;'^   £''''"^^■5.°^   Residence  by   Maker   or   Acceptor,' 320 

d.  \\ko    May    Make    Presentment.   320. 

e.  To  Whom  Presentment  Should  Be  Made.  320. 

f.  Mode  and  Sufficiency  of  Presentment,  320. 

(1)  Necessity  for  Exhibition  or  Presence  of  Pap'^r    3^0 

(2)  Pam  Held  for  Collection  by  Bank  at  \\hich'  Payable, 

g.  Duty  of  Holder  for  Collection -to  Present    3n 
h.  Duty  of  Holder  of  Collateral  to  Present    3^1 

2.  Presentment  of  Checks,  3^^ 
C.  Protest.  Z22. 

1.  Definition,   Z22. 

2.  Necessity  of   Protest.  2>22. 

a.  Foreign  Bills.  Z22. 

b.  Inland   Bills.  322. 

c.  Promissory   Notes,   323. 

3.  Right  to   Protest  Lost   Instrument.  Z22, 

4.  'T^ime  of  Making  Protest.  2,2Z. 

5.  Who  May  Make  Protest.  323. 

6.  Noting  Instrument  for  Protest,  324. 

7.  Form  an-d  Renuisitcs.  324. 

a.  Form  and  Contents,  Z2S 

b.  Seal.  Z2S. 

c.  Recording,  Z2S. 
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8.  Amendment,  325. 

9.  Certificate  of  Protest  as  Evidence,  323. 

a.  General  Rule,  325. 

b.  Protest  of  Foreign  Bills,  325. 

c.  Protest  of  Inland  Bills,  325. 

d.  Protest  of  Promissory  Notes,  326. 
10.  Liability  of  Notary  for  Negligence,  326. 

D.  Notice  of  Dishonor,  326. 

1.  Necessity  of  Notice,  326. 

a.  Where  Government  Is  Holder  of  Paper,  326. 

b.  Parties  Entitled  to   Notice,  326. 

(1)  Maker  of  Note,  326. 

(2)  Acceptor  of  Bill  of  Exchange,  326. 

(3)  Drawer  of  Bill  of  Exchange,  326. 

(a)  General  Rule,  326. 

(b)  Bill  Accepted  for    Drawer's  Accommodation,  326. 

(c)  Effect  \\'here  Drawer  and  Acceptor  Are  Partners, 

327. 

(4)  Drawer  of  Check,  327. 

(5)  Indorsers,  327. 

(6)  Guarantors,  327. 

2.  Object  of  Notice,  327. 

3.  Who  Mav  Give  Notice,  327. 

4.  Duty  of  Holder  for  Collection  to  Give  Notice,  328. 

5.  Manner  of  Giving  Notice,  328. 

a.  Where  Parties  Reside  in  Same  Place,  328. 

b.  Where  Parties  Reside  in  Different  Places,  329. 

c.  Notice  by  Special  Messenger,  329. 

6.  Time  of  Giving  Notice,  329. 

a.  Right  to  Give  Notice  before  ^Maturity,  329. 

b.  Right  to  Give  Notice  on  Day  of  Maturity,  329. 

c.  Right  to  Give  Notice  within  Reasonable  Time  after  Dishonor. 

329. 

(1)  In  General,  329. 

(2)  WHiat  Constitutes  Reasonable  Time,  329. 

d.  Time  of  Mailing  Notice,  330. 

7.  Place  of  Giving  Notice,  330. 

a.  Personal   Notice,   330. 
b".  Notice  by  Mail,  331. 

8.  Form  and  Requisites,  332. 

9.  Necessity  for  Notice  to  Be  Received.  333. 

10.  Effect   of   Actual   Receipt   of   Notice   Sent   to   \\'rong   Place,   333. 

11.  Evidence  of  Notice,  333. 

a.  Presumptions,  333. 

b.  Competency   of   Witnesses,   333. 

c.  Admissibility,    333. 

d.  Weight    and    Sufficiency,   334. 

(1)  Evidence   of   Not?rv   ?s   to   ^Mailing  Notice.   334. 

(2)  Admissions    of    Far'i'^s    to    Be    Charged.    334. 

12.  Province  of  Court  and  Jury,  334. 

E.  \\'aiver  and  Excuses,  334. 

1.  Waiver,  334. 

a.  Waiver   before    Maturity.    334. 

(1)  Parol   Waiver,  334. 

(2)  Written    \\'aiver,    335. 

(a)   Necessity    for    Stamn.   335. 

(h)   Parol   Evidence   to   Explain    .\mbiguitv.   335. 
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h.  Waiver  after   Maturity,  335. 

(1)  Promise   to    Pay   Made    without   Knowledge    of    Dis- 

charge, 335. 

(2)  Promise   to    Pay   after    Knowledge   of    Discharge,   335. 
c.  What  Constitutes  Waiver  a  Question  of   Fact,  336. 

2.  Excuses,  336. 

a.  Death   of   Maker  or   Acceptor,   336. 

b.  Bankruptcy  or   Insolvency  of  Maker  or   Acceptor,  336. 

c.  Eftect  of   War,  336. 

d.  Absence   or   Reinoval   from   State,   336. 

(1)  Absence  or  Removal  of  Maker,  336. 

(2)  Absence  or  Removal  of  Party  Entitled  to  Notice,  336. 

e.  Effect   W'here    Indorser   Takes    Indemnity    from    Maker,   337. 

f.  Effect  WHiere  Indorser   Has  Pjccome  Principal  Debtor,  737. 

g.  Bills   Drawn   without   Funds   in   Hands  of  Drawee,  337. 

(1)  General   Rule,   337. 

(2)  Exceptions   to   General   Rule,  337. 

(a)  Effect  of    Reasonable    Expectation  That  Bill   Will 

Be   Paid.   337. 

(b)  Where      Drawer     Has      !\Tade      Consignment      to 
»  Drawee,   33S<. 

(c)  Effect   of   Custom   of    Drawee   to    Accept   without 

Funds,  338. 

(d)  Agreement   by   Drawee   to   Accept,   338. 

(e)  Effect    of     Account   or    Fluctuating    Balance    be- 

tween Drawer  and   Drawee,  338. 
X.   Liability   of  Parties,   338. 

A.  Maker  of  Note,  338. 

1.  In  General,  338. 

2.  Joint  and    Joint  and   Several   Notes,  339. 

B.  Drawer  of  Bill'  or  Check,  33'). 

1.  Drawer  of   Bill,  330. 

2.  Drawer   of   Check,  340. 

C.  In^Vrsers,  340. 

1.  Regular    Indorsers,   340. 

2.  Irregular  Indorsers,  340. 

a.  In   General,   340. 

b.  Interpretation   of   Contract.   341. 

c.  Indorsement  before   Delivery.  341. 

(1)  Indor.ser    Liable   Either    as    Maker   or   Guarantor.   341 

(2)  W1ien  Liable  as  Maker,  341. 

(3)  When    Liable  as  Guarantor.  342. 

d.  Indorsement  after  Delivery,  342. 

e.  Necessity    for    New    Consideration    Where    Contract    Is    That 

of   Guarantor,  342. 

f .  Eft'ect  of  Intention  to  Become  Liable  as  Second  Indorser,  342. 
Q-.  Parol   Evidence  to  Show  Time  of  Indorsement,  342. 

D.  Transferrer  by  Delivery.  342. 

E.  Accommodation  Parties,  343. 

1.  Liability  to  Accommodated   Party.  3-13. 

2.  Liability  to  Purchaser.  343. 

3.  Liability   Inter   Se,  344. 

F.  Evidence  to  Show  Agreement  as  to  Liabilitv.  344. 

1.  General  Rule,  344. 

2.  Evidence  to  \'ary  Contract  of   Maker,  345. 

a.  As   between    Parties,   345. 

b.  As  against   Bona   Fide  IlrMcr    345. 
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3.  Evidence  to  Vary   Contract  of  Drawer,  345. 

4.  Evidence  to  \^ary  Contract  of   Indorser,  346. 

a.  As   between    Parties,   346. 

b.  As  against  Bona  Fide  Holder,  346. 

c.  Contract  between  Indorsers  to  Divide  Loss,  346. 

5.  Evidence  with  Respect  to  Guaranty,  347. 

XI.    Payment  of  Bills  of  Exchange  Supra  Protest,  347. 

XII.    Payment  and  Discharge,  347. 

A.  Pavment,  347. 

l.^To  Whom  Payment  May  Be  Made.  347. 

2.  Medium  of  Payment,  347. 

a.  Where  No  Medium  Specified  in  Paper,  347. 

(1)  In  General,  347. 

(2)  Bank  Bills,  348. 

(3)  Payment   to    Agents,   348. 

b.  Where   Medium    Specified   in    Paper,   348. 

(1)  Paper  Payable  in  Current  Funds,  348. 

(2)  Paper  Payable  in   Specie  or   Coin,  348. 

(3)  Paper  Payable  in  "Dollars,"  348. 

(4)  Paper   Payable   in   Confederate   Notes,  349. 

(5)  Paper   Payable  in   Commodities,  349. 

3.  Tender  of  Payment,  349. 

4.  Indorsement  of   Payment  on  Paper,  349. 

5.  Effect  of  Cancellation  of  One  of  Set  of  Bills,  349. 

6.  Agreement  to  Release   Principal   upon   Payment  of   Interest.  349. 

7.  Effect  of  Payment  by  Particular  Parties,  350. 

a.  Effect  of  Payment  by  Indorser,  350. 

b.  Effect  of   Payment  by   Stranger,  350. 

8.  Evidence  of   Payment,  350. 

9.  Recovery  Back  of  Payments,  350. 

a.  Payment   Made  under  Alistake.  350. 

b.  Payment  of  Forged  Paper,  350. 

(1)  Where   Payor's  Own   Name  Is  Forged.  350. 

(2)  Payment  of  Forged   Bill  by  Drawee.   351. 

(3)  Payment  on   Forged   Indorsement.  351. 

c.  Payment  of  Bill  on  Faith  of  Forged  Bill  of  Lading,  351. 

d.  Misappropriation  of  Proceds  of  Bill  by  Agent,  352. 
10.  Rights   of   Sureties   Making  Payment,   352. 

B.  Discharge  of  Parties   Secondarily   Liable,  352. 

1.  Change  of  Contract.  352. 

2.  Extension   of  Time  to  Principal,  353. 

3.  Discharge  of   Principal   Debtor    from   Custody.  353. 

4.  Effect  of  Taking   Security   from   Principal   Debtor,  354. 

5.  Withdrawal  of  Execution  against   Maker,  354. 

6.  Laches  or  Delay  in  Attempting  to  Collect  from  Principal  Debtor, 

354. 

X.ni.   Actions,  356. 

A.  Accrual  of  Right  of  Action,  356. 

B.  Form  of  Action.  356. 

1.  Assumpsit,  356. 

2.  Debt,   356. 

C.  Parties,  356. 

1.  Parties   Plaintiff,  356. 
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a.  Indorsee,  v356. 

b.  Assignee,    ZS?. 

c.  Beneficial  Owner,  2)^7. 

d.  Principal    and    Agent.    2)S7. 

(1)  Action  by   Principal,  ZS7. 

(2)  Action  by  Agent,  2>b7. 

e.  Former  Holder   Having  Possession  of  Paper,   Z:7. 
2.  Parties  Defendant,  ZS7. 

a.  In   General,  ZS7. 

b.  Joinder  of  Parlies  Defendant,  358. 

D.  Pleac'ings,  359. 

1.  Declaration,  359. 

a.  Necessity  for  and  v^pfficiency  of  .-Xv-rments,  359. 

dX  Description   of   Instrument,  359. 

(2)  Execution,  359. 

(3)  Time   of   Payment,  359. 

(4)  Place   of   Payment,   359. 

(5)  Revenue   Stamps,  359. 

(6)  Consideration,  359. 

(7)  Title    and    Ownership.    359. 

(8)  Setting   Out   Indorsements.   359. 

(9)  Presentment,   Protest   and   Notice.   3^9. 
(10)    Nonpayment,   360. 

b.  Recovery  on  Common   Money  Counts,  361. 

2.  Pleas.   361. 

a.  General    Issue,   361. 

b.  Special    Pleas,  361. 

(1)  Attitude  of  Courts  towards   Special   Picas   in    Suits  on 

Bills  and   Notes,  361. 

(2)  Special    Pleas   Amounting   to   General    Issue,  3G1. 
('3)   Denial    of    Execution,    361. 

(4)    Terder,   361. 

3.  Replication.  361. 

4.  Variance,  364. 

5.  Amendment  and  Cure  of  Defects.  362. 

a.  Amendment.  362. 

b.  Cure  of  Defects  by  Verdict.  362. 

E.  Production  of  Instrument  at  Trial,  362. 

F.  Competency  of  Parties  to  Paper  to  Impeach  Its  A'aliditv.  Z62). 

CROSS  REFERENCES. 

See  the  titles  Alteration  of  Instki'mexts.  vol.  1.  p.  261 ;  Apph.al  Axn  Er- 
ror, vol.  1.  p.  333:  Assignments,  vol.  2,  p.  549;  Assumpsit,  vol.  2.  p.  636;  At- 
torney AND  Client,  vol.  2,  p.  703;  Banks  and  Banking,  ante,  p.  1;  Bill  of 
Lading,  ante,  p.  232;  Bonds:  Conflict  of  Laws;  Constitutional  Law;  Con- 
tracts; Contribution  and  Exoneration;  Corporations;  Courts;  Damages; 
Executors  and  Administrators;  Illegal  Contracts;  Indemnity;  Interest; 
Judgments  and  Decrees:  Juris:-)1CTion  ;  Letters  of  Credit;  Lis  Penden.^; 
Lost  Instruments  and  Records;  ATunicipal,  County,  State  and  Federal 
Securities;  Notice;  Parties:  Principal  and  Agent;  Principal  and  Surety; 
Seals  and  Sealed  In.struments;  Set-Off.  Recoupment  and  Counterclaim; 
Subrogation  ;  Usage  and  Customs  ;  L^sltrv. 

As  to  filling  blanks  in  paper  executed  in  blank,  see  the  title  Alteration  of  In- 
struments, vcl.  1,  p.  261.  As  to  liahility  of  assignors  of  nonnegotiable  paper, 
see  the  title  Assignments,  vol.  2.  p.  540.  As  to  bill  or  check  as  operatino-  as  as- 
signment of  fund  on  which  drawn,  see  the  title  Assignments,  vol.  2.  p.  '-19.  .\s 
to  liability  of  counsel  on  bills  of  exchange  drawn  on  government,  in  official  ca- 
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pacity,  see  the  title  Ambassadors  and  ConsuIvS,  vol.  1,  p.  273.  As  to  certification 
of  checks,  see  the  title  Banks  and  Banking,  ante,  p.  1.  As  to  rights  and  lia- 
bilities as  between  drawer  of  check  and  bank,  see  the  title  Banks  and  Banking^ 
ante,  p.  1.  As  to  effect  of  champertous  contract  for  collection  of  note  as  a  de- 
fense to  actions  thereon,  see  the  title  Champerty  and  Maintenance.  As  to  de- 
parture of  federal  courts  from  state  rules  of  decisions  on  question  of  commercial 
law,  see  the  titles  Courts.  As  to  right  of  indorsee  or  assignee  to  sue  in  United 
States  courts,  see  the  titles  Courts;  Jurisdiction.  As  to  the  power  of  corpora- 
tions to  become  parties  to  commercial  paper,  see  the  title  Corporations.  As  to 
power  of  executors  and  administrators  to  become  parties  to  commercial  paper, 
see  the  title  Executors  and  Administrators.  As  to  liability  of  guarantors,  see 
the  title  Guaranty.  As  to  power  of  guardians  to  become  parties  to  commercial 
paper,  see  the  title  Guardian  and  Ward.  As  to  capacity  of  infants  to  become 
parties  to  commercial  paper,  see  the  title  Infants.  As  to  capacity  of  insane  per- 
sons to  become  parties  to  commercial  paper,  see  the  title  Insanity.  As  to  in- 
terest, see  the  title  Interest.  As  to  power  of  rnunicipal  corporations  to  become 
parties  to  commercial  paper,  see  the  title  Municipal  Corporations.  As  to  the 
power  of  officers  or  agents  to  become  parties  to  commercial  paper,  see  the  title 
Officers  and  Agents  of  Private  Corporations.  As  to  power  of  one  or  more 
members  of  a  firm  to  become  parties  to  commercial  paper  on  behalf  of  the  firm,  see 
the  title  Partnership.  As  to  power  of  agents  to  become  parties  to  commercial 
paper,  see  the  title  Principal  and  Agent.  As  to  capacity  of  married  women  to  be- 
come parties  to  commercial  paper,  see  the  titles  Husband  and  Wife;  Separate 
Estate  of  Married  Women.  As  to  revenue  stamps  upon  bills,  notes  and  checks, 
see  the  title  Revenue  Laws.  As  to  liability  of  sureties,  in  general,  see  the  title 
Principal  and  Surety.  As  to  power  of  trustees  to  become  parties  to  commercial 
paper,  see  the  title  Trusts  and  Trustees.  As  to  usury,  in  general,  see  the  title 
Usury. 

I.    Definitions  and  Distinctions. 

A.  Definitions — 1.  Bills  of  Exchange — a.  In  General. — Bills  of  exchange 
are  written  orders  or  requests  from  one  party  to  another  for  the  payment  of 
money  to  a  third  person  or  his  order,  on  account  of  the  drawer.^  The  essential 
characteristic  of  a  bill  of  exchange  is  that  it  is  an  order  by  one  party  on  another 
for  the  payment  of  money.-  Bills  of  exchange  are  commercial  paper  in  the  strict- 
est sense,  and  must  ever  be  regarded  as  favored  instruments,  as  well  on  account 
of  their  negotiable  quality  as  their  universal  convenience  in  mercantile  affairs.-' 

b.  Foreign  Bills  of  Exchange. — A  bill  of  exchange  drawn  by  a  person  resident 
in  one  state  upon  persons  resident  in  another  is  a  foreign  bill  of  exchange.-* 

1.     Bills    of  exchange    defined. — Cox    v.  and  the  liability  of  the  names  that  are  on 

National    Bank,   100   U.    S.   704,   709,  25   L.'  it   depends   upon   certain   acts   to    be   done 

]?fl     739  by   the   holder,   when   it   becomes   payable. 

Bills  of  exchange  are  representatives  of  Nathan  v.  Louisiana,  8  How.  73,  81,  12  L. 

money,     circulating     in     the     commercial  Ed.  992.     See,  generally,  the  title  INTER- 

world  as  evidence  of  money,  of  which  any  STATE    COMMERCE, 
person    in    lawful    possession    may    avail  2.    Characteristic  of  bill  of  exchange.— 

himself   to   pay   debts   or   make   purchases  Bull  v.  First  Nat.  Bank,  123  U.  S.  105,  109. 

or  make   remittances   of   money  from    one  31  L.  Ed.  9~. 

country   to   another,    or   to   remote    places  3.      Bills    of    exchange    as    commercial 

in    the    same    country       Shaw    v.    Railroad  paper. — Goodman    v.     Simonds,    20     How. 

Co..  101  U.  S.  557,  563.  25  L.  Ed.  892.  343,  364,  15  L.  Ed.  934;  Brooklyn  City,  etc., 

A   bill   of  exchange   is   an  instrument  of  R.  Co.  v.  National  Bank,  102  U.  S.   14,  32. 

commerce.     Nathan  v.   Louisiana,  8    How.  26   L.    Ed.   61. 
73,  80,  12  L.  Ed.  992.  4.    Bill  drawn  in  one  state  on  person  in 

A   bill  of  exchange  is  neither  an  export  another. — Knickerbocker    Life    Ins.    Co.    v. 

nor    an    import.       It    is    not     transmitted  Pendleton,    112   U.   S.   696,   28   L.    Ed.  866; 

through    the    ordinary   channels     of     com-  Buckner  v.    Finley,    2    Pet.    586,    7    L.    Ed. 

merce,  but  through  the  mail.     It  is  a  note  528;  Dickins  v.  Beal,  10  Pet.  572,  9  L.  Ed. 

merely    ordering   the    payment    of   money,  538;  United  States  Bank  v.  Daniel,  12  Pet. 

which  may  be  negotiated' by  indorsement,  32,  33,  9  L.  Ed.  989;  Townsley  v.  Sumrall, 
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c.  Bills  in  Sets. — Foreign  bills  are  drawn  in  sets  for  the  convenience  of  the 
payee,  or  other  holder,  to  enable  him  to  forward  the  same  for  acceptance  by  dif- 
ferent conveyances  and  thus  to  guard  against  any  loss  by  accident  or  otherwise, 
which  might  occur  if  there  were  but  a  single  bill.  A  payment  of  one  dis- 
charges all.^ 

2.  Promissory  Notes. — A  promissory  note  is  a  promise  to  pay  a  fixed  sum  of 
money  to  a  named  person  or  order,  at  all  events,  at  a  time  which  must  certainly 
arrive.*^ 


2  Pet.  170,  179,  7  L.  Ed.  38G;  Armstrong 
V.  American  Exchange  Nat.  Bank,  133  U. 
S.  433,  453,  3.3  L.  Ed.  747;  Cherokee  Na- 
tion V.  Georgia,  5  Pet.  1,  55,  8  L.  Ed.  25; 
Musson  V.  Lake,  4  How.  262,  285,  11  L. 
Ed.  967;  Hanley  v.  Donoghue,  116  U.  S. 
1,  4,  29   L.    Ed.   535. 

A  draft  drawn  in  Ohio,  upon  a  bank  in 
New  York,  and  payable  in  New  York,  is 
a  foreign  bill  of  exchange.  Armstrong 
r.  American  Exchange  Nat.  Bank,  133  U. 
S.    433,    453,   33    L.    Ed.    747. 

5.  Bills  in  sets. — Downs  v.  Church,  13 
Pet.  205.  207,  10  L.  Ed.  127.  As  to  accept- 
ance of  bills  in  sets,  see  post,  "Accept- 
ance  of   Bills   Drawn   in   Sets,"   V,    H. 

6.  Promissory  notes  defined. — Chicago 
R.,  etc.,  Co.  V.  Merchants'  Nat.  Bank.  136 
U.  S.  268,  34  L.  Ed.  349.  Independent 
School  District  v.  Hall,  113  U.  S.  135,  139, 
28    L.    Ed.   954. 

A  nromise  to  deliver,  or  be  accountable 
for,  so  much  money,  is  a  good  bill  or 
note.  Miller  v.  Austen,  13  How.  218,  228, 
14   L.    Ed.    119. 

An  instrument  in  the  following  form  is 
a  negotiable  note  both  under  the  law 
merchant  and  the  statutes  of  Illinois: 
"For  value  received,  four  months  after 
date,  the  Chicago  Railway  Equipment 
Company  promise  to  pay  to  the  order  of 
the  Northwestern  Manufacturing  and  Car 
Company  of  Stillwater,  Minnesota  five 
thousand  dollars,  at  First  Nat.  Bank  of 
Chicago,  Illinois,  with  interest  thereon  at 
the  rate  of  —  per  cent  per  annum,  from 
date  until  paid.  This  note  is  one  of  a 
series  of  twenty  five  notes,  of  even  date 
herewith,  of  the  sum  of  five  thousand  dol- 
lars each,  and  shall  become  due  and  pay- 
able to  the  holder  on  the  failure  of  the 
maker  to  pay  the  principal  and  interest 
of  any  one  of  the  notes  of  said  series,  and 
all  of  said  notes  are  given  for  the  pur- 
chase price  of  two  hundred  and  fifty  rail- 
way freight  cars  manufactured  by  the 
payee  hereof  and  sold  by  said  payee  to 
the  maker  hereof,  which  cars  are  num- 
bered from  13,000  to  13.249,  inclusive,  and 
marked  on  the  side  thereof  with  the  words 
and  letters  Blue  Line  C.  &  E.  I.  R.  R.  Co.; 
and  it  is  agreed  by  the  maker  hereof  that 
the  title  to  said  cars  shall  remain  in  the 
said  payee  until  all  the  notes  of  said  series, 
both  principal  and  interest,  are  fully  paid, 
all  of  said  notes  being  equally  and  ratably 
secured  on  said  cars.  No.  1.  Geo.  B. 
Burrows,  Vice  President.  Countersigned 
by  E.   D.  Buffington,  Treas."     Chicago  R. 


etc.,  Co.  V.   Merchants'  Nat.  Bank,  136  U. 
S.  268,  34  L:  Ed.  349. 

Notes  to  bearer  for  a  given  sum  payable 
in  merchandise  at  retail,  paid  out  and  useid 
as  circulation  are  not  subject  to  the  ten 
per  cent  tax  imposed  by  the  statute  of 
February  8th,  1875  (18  Stat.},  providing 
that  "every  person,  firm  or'  association 
other  than  national  banking  associations, 
and  every  corporation,  state  bank,  or  state 
banking  association,  shall  pay  a  tax  of 
ten  per  centum  on  the  amount  of  their 
own  notes  used  for  circulation  and  paid 
out  by  them."  Hollister  v.  Zion's,  etc., 
Institution,  111  U.  S.  62,  28  L.  Ed.  352. 
See.    generally,    the    title    TAXATION. 

Promisscry  notes  are  representatives  of 
money,  circulated  in  the  commercial  world 
a.s  evidences  of  money,  of  which  any  per- 
son in  lawful  possession  may  avail  him- 
self to  pay  debts  or  make  purchases  or 
make  remittances  of  money  from  one 
country  to  another,  or  to  remote  places 
m  the  same  country.  Shaw  v.  Railroad 
Co.,  101  U.  S.  557,  563,  25  L.  Ed.  892. 
See,  also.  United  States  v.  Isham,  17  Wall 
496,    503,   21    L.    Ed.    728. 

Promissory  notes  are  commercial  paper 
in  the  strictest  sense,  and  as  sucii  must 
ever  be  regarded  as  favored  instruments, 
as  well  on  account  of  their  negotiable  qual- 
ity, as  their  universal  conven'ence  in  mer- 
cantile afifairs.  Brooklyn  City,  etc.,  R. 
Co.  f.  National  Bank,  102  U.  S.  14,  32,  26 
L.  Ed.  61;  Ross  v.  Jones,  22  Wall  576 
593.   22   L.    Ed.   730. 

Promissory  notes,  given  for  the  payment 
of  money,  without  any  condition  or  con-  , 
tingency,  and  payable  to  order  or  bearer, 
are  as  much  commercial  instruments  as 
bills  of  exchange,  and  the  title  to  the 
same,  and  their  transfer  from  one  person 
to  another,  are  governed  and  regulated 
by  the  same  rules  of  commercial  law. 
Michigan  Ins.  Bank  v.  Eldred.  9  Wall 
544.  546.  19  L.   Ed.  763. 

Treasury  notes  issued  by  authority  of 
the  act  of  congress  of  October  12,  1838, 
are  promissory  notes,  within  the  meaning 
of  the  act  of  congress  of  March  3,  1825. 
fixing  a  punishment  tor  the  crime  of  buy- 
ing, receiving  and  concealing  promissory 
notes  known  to  have  been  stolen  from  the 
mails.  United  States  v.  Hardyman,  13 
Pet.    176.    178,    10    L.     Ed.    113. 

A  municipal  bond  in  the  ordinary  form 
is  "a  promissory  note  negotiable  by  the 
law  merchant."  within  the  meaning  of  that 
term  in  the  act  of  March  3,  1875,  18  Stat. 
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3.  Checks — a.  In  General. — A  check  is  a  written  order  or  request,  addressed 
to  a  bank  or  to  persons  carrying  on  the  business  of  bankers  by  a  party  having 
money  in  their  hands,  requesting  them  to  pay  on  presentment,  to  another  person, 
or  to  him  or  bearer,  or  to  him  or  order,  a  certain  sum  of  money  specified  in  the 
instrument.'  A  check  imphes  a  contract  on  the  part  of  the  drawer  that  he  has 
funds  in  the  hands  of  the  drawee  for  its  payment  on  presentation,^  and  is  evi- 


470,  ch.  137,  §  1,  which  allows  a  suit  on 
instruments  of  that  class  to  be  .  brought 
in  the  courts  of  the  United  States  by  an 
assignee,  notwithstanding  a  suit  could  not 
have  been  prosecuted  in  such  court  if  no 
assignment  had  been  made.  New  Provi- 
dence V.  Halsey,  117  U.  S.  31^6,  338,  29 
L.  Ed.  904;  Independent  School  District 
v.-  Hall,  113  U.  S.  135,  28  L.  Ed.  954.  See, 
generally,  the  titles  COURTS;  JURIS- 
J)TCriON;  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  SECURITIES. 

Certificates  of  deposit  as  notes. — A  stat- 
ute of  Ohio  declares  all  promissory  notes, 
drawn  for  a  sum  certain,  payable  to  any 
person  or  order,  or  to  any  person  or  his 
assignees,  negotiable  by  indorsement.  The 
following  paper,  namely, — "No.  959.  Mis- 
sissippi Union  Bank,  Jackson,  Miss.,  Feb- 
ruary 8,  1840.  I  hereby  certify  that  Hugh 
Short  has  deposited  in  this  bank,  payable 
twelve  months  from  1st  May,  1839,  with 
five  per  cent  interest  till  due,  fifteen  hun- 
dred dollars,  for  the  use  of  Henry  Miller, 
and  payable  only  to  his  order,  upon  the 
return  of  tb's  certificate.  $1,500.  Wm.  P. 
Gratson,  Cashier," — was  negotiable  by 
indorsement  under  the  statute,  and  the  in- 
dorsee had  a  right  to  maintain  an  action 
against  an  indorser.  Miller  v.  Austen,  13 
How.   218,   14  L.    Ed.    119. 

"A  promise  to  deliver,  or  to  be  account- 
able for,  so  much  money,  is  a  good  bill  or 
note.  Here  the  sum  is  certain,  and  the 
promise  direct.  Every  reason  exists  why 
the  indorser  of  this  paper  should  be  held 
responsible  to  his  indorsee,  that  can  pre- 
vail in  cases  where  the  paper  indorsed  is 
in  the  ordinary  form  of  a  promissory  note; 
and  as  such  note,  the  state  courts  gen- 
erally, have  treated  certificates  of  deposit 
pavable  to  order."  Miller  v.  Austen,  13 
How.  218,  229,   14   L.   Ed.   119. 

Indorsement  on  back  of  bond  as  note. 
— Where  a  bond  is  indorsed  with  an 
agreement  to  pay  the  amount  thereof  to 
bearer,  this  indorsement  is,  in  effect,  a 
negotiable  promissory  note,  although  the 
bond  is  under  seal.  Manufacturing  Co.  v. 
Bradley.  105  U.   S.   175,  26  L.   Ed.   1034. 

Promissory  notes  as  "goods,  chattels  or 
effects." — Promissory  notes  are  to  be  re- 
garded as  goods,  chattels,  or  effects  within 
the  meaning  of  a  bank  charter  conferring 
power  to  receive  and  hold  "goods,  chat- 
tels and  effects  of  what  kind  soever." 
Planters'  Bank  v.  Sharp,  6  How.  301,  320, 
12    L.    Ed.    447. 

Promissory  notes  or  choses  in  action 
come  under  the  category  of  movable  goods 
or  personal  property,  as  they  accompany 
the  person.  Planters'  Bank  v.  Sharp,  6 
How.  301,  321,  12  L.  Ed.  447. 


7.  Check  defined. — Rogers  v.  Durant, 
140  U.   S.   298,   301,  35   L.   Ed.  481. 

"A  check  is  a  brief  draft  or  order  on  a 
bank  or  banking  house,  directing  it  to 
pay  a  certain  sum  of  money."  2  Parsons, 
Notes  and  Bills,  57.  Rogers  v.  Durant, 
140  U.   S.   298,   301,  35   L.   Ed.  481. 

"A  check  drawn  on  a  bank  is  a  bill  of 
exchange  payable  on  demand."  Edwards 
on  Bills,  396.  Rogers  v.  Durant,  140  U. 
S.   298,  301,  35  L.   Ed.  481. 

A  cl^ei'k  is  "a  draft  or  order  upon  a  bank 
or  banking  house,  purporting  to  be  drawn 
upon  a  deposit  of  funds,  for  the  payment 
at  all  events  of  a  certain  sum  of  money 
to  a  certain  person  therein  named,  or  to 
him  or  his  order,  or  to  bearer,  and  payable 
instantly  on  demand."  2  Dan.  Neg.  Inst., 
§  15G6.  Rogers  v.  Durant.  140  U.  S.  298, 
301,  35  L.   Ed.  481. 

"A  check  on  a  banker  is,  in  legal  effect, 
an  inland  bill  of  exchange,  drawn  on  a 
banker,  pavable  to  bearer  on  demand." 
Rogers  i:  Durant,  140  U.  S.  298,  301,  35 
L.    Ed.    481. 

A  check  is  properly  neither  a  bond,  bill 
or  note  with  regard  to  the  bank  drawn 
upon,  but  an  acauittance.  Mechanics' 
Bank  r.  Bank  of  Columbia,  5  Wheat.  32G, 
334,    5    L.    Ed.    100. 

Checks  as  included  within  statute  with 
respect  to  "bills  of  exchange"  and  "or- 
ders."— Checks  are  b'lls  of  exchange 
within  the  meaning  of  §  2  of  the  Illinois 
act  of  November  5,  1849,  providing  a  five 
years'  limitation  in  a  suit  upon  bills  of 
exchange  or  orders,  and  is  not  an  evi- 
dence of  indebtedness  in  writing  within 
the  meaning  of  §  1  of  the  said  act,  provid- 
ing a  sixteen  year  limitation  as  to  such 
instrument.  Rogers  v.  Durant,  140  U.  S. 
298,  35  L.   Ed.  481. 

"Checks  might  properly  be  held  com- 
prised in  the  word  'orders,'  as  associated 
with  bills  of  exchange,  rather  than  other- 
wise. Orders  are  freqviently  a  kind  of 
informal  bills  of  exchange,  and  a  check  is 
of  course  an  order  for  the  payment  of 
money:  and  we  do  not  consider  that  by 
any  reasonable  construction  checks  should 
be  included  in  the  term  'other  evidence  of 
indebtedness  in  writing,'  as  used  in  the 
first  section,  rather  than  in  'bills  of  ex- 
change,' or  'orders.'  as  used  in  the  sec- 
ond." Rogers  r.  Durant,  140  U.  S.  298, 
303,   35   L.    Ed.   481. 

Check  as  assignment  of  funds  on  which 
it  is  dra^"~!. — See,  generallv,  the  title  AS- 
SIGNMEXTS,   vol    2,   p.    ,549. 

8.  Implication  as  to  funds  in  drawee's 
hands.— Bull  z:  First  Nat.  Bank,  123  U.  S. 
1U5,   110,  31  L.  Ed.  97. 
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dence  of  an  amount  of  money  to  be  paid.' 

b.  Meuiorandum  Checks. — A  memorandum  check  is  in  the  ordinary  form  of 
a  bank  check,  with  the  word  "memorandum"  written  across  its  face,  and  is  not 
intended  for  immediate  presentation,  but  simply  as  evidence  of  an  indebtedness 
by  the  drawer  to  the  holder.^"* 

4.  Negotiable  Paper. — Bonds  and  treasury  notes  of  the  United  States,  pay- 
able to  holder  or  bearer  at  a  definite  future  time,^^  corporate  bonds, i-  municipal 
bonds,  with  coupons,  payable  to  bearer, ^^  and  interest  coupons  detached  there- 
from,^'*  certificates   of  deposit,'"'   and   sewer   certificates."'   are   negotiable  paper. 

V.  Hall,  11:5  U.  S.  135,  140,  28  L.  Ed. 
9o4;  Manufacturing  Co.  v.  Bradley,  105 
U.  S.  175,  26  L.  "Ed.  1034;  Cromwell  v. 
Sac  County,  96  U.  S.  51,  24  L.  Ed.  681; 
Vcrmilyc  v.  Adams  Express  Co.,  21  Wall. 
138,   22    L.    Ed.    609. 

Municipal  bonds,  with  coupons  payable 
to  "bearer,"  having,  by  universal  usage 
and  consent,  all  the  qualities  of  commer- 
cial paper,  a  party  recovering  on  the 
coupons  will  be  entitled  to  the  amount  of 
them,  witli  interest  and  exchange  at  the 
nlace  where,  by  their  terms,  they  were 
made  payable.  Gelperl-e  :'.  Dubuque.  1 
Wall.    175,    176,    17   L.    Ed.   520. 

Municipal  bonds,  in  the  customary  form, 
payable  to  bearer,  are  commercial  secu- 
rities, possessing  the  same  qualities  and 
incidents  that  belong  to  what  are,  strictly, 
promissory  notes  negotiable  by  the  law 
merchant.  There  is  no  reason  why  such 
bonds,  issued  under  the  authority  of  law. 
and  made  payable  to  a  named  person,  or 
order,  should  not,  after  being  indorsed  in 
blank,  be  treated  by  the  courts  as  having 
like  qualities  and  incidents.  That  they 
are  so  regarded  by  the  commercial  world 
cannot  be  doubted.  Independent  School 
District  v.  Hall,  113  U.  S.  135,  140,  28  L. 
Eci.    954:  Manufacturing    Co.    v.    Bradley, 

105  U.  S.  175,  26  L.  V(\.  1034.  See,  gen- 
erally, the  title  MUNICIPAL.  COUNTY. 
STATE  AND  FEDERAL  SECURITIES. 

14.  Coupons  detached  from  bonds. — 
Stewart  v.  Lansing.  104  U.  S,  505,  510. 
26  L.  Ed.  866;  Clark  v.  Iowa  City.  20 
Wall.  583.  22  L.  Ed.  427;  Aurora  City  v. 
West,  7  Wall.  82,  105,  19  L.  Ed.  42; 
Lexington  ?•.  Butler,  14  Wall.  282.  295, 
20  L.  Ed.  800:  Walnut  v.  Wade.  103  U.  S. 
683,  26   L.   Ed.  526;  Thompson  v.   Perrine, 

106  U.  S.  589.  27  L.  Ed.  298;  Ketchum  v. 
Duncan,  96  U.  S.  659,  24  L.  Ed.  868: 
Thomson  v.  Lee  County.  3  Wall.  327.  18 
L.  Ed.  177;  Geloecke  f.  Dubuque.  1  Wall. 
175,  17  L.  Ed.  520.  See  the  title 
COUPONS. 

Coupons  detached  from  bonds  are  nego- 
tiable instruments,  and  capable  of  sep- 
arate ownership  and  transfer.  Stewart  v. 
Lansing.  104  U.  S.  .505,  510.  26  L.  Ed. 
866:  Clark  i'.  Iowa  City.  20  Wall.  583.  21 
L.  Ed.  427.  See.  generally,  the  title  MU- 
NICIPAL, COUNTY.  STATE  AND 
FEDERAL   SECURITIES. 

15.  Cert'firate  of  deposit. — Armstrong 
2'.  American  Exchange  Nat.  Bank,  133  U. 
S.  433.  33  L.  Ed.  747;  Miller  v.  Austin,  13 
How.    218,   14    L.    I'M.    119. 

16.  Sewer  certificates. — Loonev   v.   Dis- 


9.  Check    as     evidence    of    amount    of 

money   to    be   paid. — United    States    v.    Is- 
ham.   17   Wall.    196,   503,   21    L.    Ed.   728. 

10.  Memorandum  check. — United  States 
V.  Isham,  17  Wall.  496,  502,  21  L.  Ed. 
728. 

Mr.  Parsons,  in  his  work  on  Notes  and 
Bills,  says:  "It  has  been  said  that  the 
word  'memorandum,'  or  'mem.,'  written 
on  the  check,  would  not  affect  the  right 
of  the  holder.  We  think  this  might  have 
been  doubted,  because  there  is  a  well- 
known  custom  in  all  our  commercial 
cities  of  drawing  and  using  checks  in  this 
form  merely  as  due  bills,  or  as  what  they 
are,  and  are  called  'memorandum  checks.'  " 
United  States  v.  Isham,  17  Wall.  496,  502, 
21   L.   Ed.   728. 

\  memorandum  check  furnishes  writ- 
ten or  printed  evidence  of  an  amount  of 
money  to  be  paid.  United  States  v.  Is- 
ham, 17  Wall.  496,  503,  21   L.   Ed.  728. 

11.  Bonds  or  treasury  notes  of  United 
States. — Vermilj'e  v.  Adams  Express  Co., 
21  Wall.  138,  22  L.  Ed.  609;  Cooke  v. 
_nited  States.  91   U.  S.  389.  396,  23  L.   Ed. 

237:   Looney  v.    District   of   Columbia,   113 
U.   S.   258,  260,  28  L.   Ed.   974. 

The  bonds  and  treasury  notes  of  the 
United  States  payable  to  holder  or  bearer 
at  a  definite  future  t'me  are  negotiable 
commercial  paper,  and  their  transferabil- 
ity is  subject  to  the  commercial  law  of 
other  paper  of  that  character.  .  ermilye 
V.  .Adams  Express  Co..  21  Wall.  138.  22  L. 
Ed.  609.  See,  generally,  the  title  MU- 
NICIPAL, COUNTY,  STATE  AND 
FEDERAL  SECURITIES. 

12.  Corporate  bonds. — Dickerman  v. 
Northern  Trust  Co.,  176  U.  S.  181,  194,  44 
L.   Ed.   423. 

"Considering  the  nafure  of  corporate 
bonds,  and  the  difficulty  of  redeeming  so 
large  a  number  an^'  "•nount  upon  any  one 
day,  we  do  not  thii  :  the  fact  that  they 
are  redeemable  by  instalments,  deter- 
mined by  drawings,  impaired  their  nego- 
tiability. Promissory  notes  much  more 
indefinite  as  to  their  time  and  payment 
have  been  held  to  be  negotiable."  Dick- 
erman V.  Northern  Trust  Co.,  176  U.  S. 
181,  194.  44  L.  Ed.  423.  See,  generally, 
the  title  CORPOR./\TlONS. 

13.  Municipal  bonds. — Gelpecke  v.  Du- 
buduc,  1  Wall.  17.-..  176,  17  L.  Ed.  520; 
Thomson  v.  Lee  County.  3  Wall.  327,  18 
L.  Ed.  177;  Pana  v.  Bowler,  107  U.  S.  529, 
542.  27  L.  Ed.  424;  Wilson  County  v. 
...hird  Nat.  Bank,  103  U.  S.  770,  776.  26 
L.    Ed.   488;  Independent    School    District 
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Ijut  warehouse  receipts,^'  judgments, ^^  due  bills, ^^  certificates  of  stock, 2"  mor:- 
gages  of  real  or  personal  property,-^  municipal  drainage  warrants,--  or  certificates 
of  indebtedness  payable  out  of  a  particular  fund,-^  and,  in  some  states,  county 
warrants,-"*  are  not  negotiable  paper  in  the  sense  of  the  law  merchant. 

B.     Bistinctions — 1.    Bills  of  Exchanxe  and  Checks  Distinguished. — 
Bank  checks  are  not  inland  bills  of  exchange,  but  have  many  of  the  properties 


trict  of  Columbia.  113  U.  S.  258,  260,  28 
L.  Ed.  974.  See.  generally,  the  titles 
DRAINS  AND  SEWERS;  MUXICI- 
PAL.  COUNTY,  STATE  AND  FED- 
ERAL SECURITIES. 

17.  Warehouse  receipts.  —  Security 
Warehousing  Co.  r.  Hand,  206  U.  S.  415, 
420,  51  L.  Ed.  1117.  See,  generally,  the 
title  W^\REHOUSES  AND  WARE- 
HOUSEMEN. 

Receipts  cf  a  warehousing  company  are 
not  entitled  to  tiie  status  of  negotiable 
instruments,  the  transfer  of  which  oper- 
ates as  a  delivery  of  the  property  men- 
tioned in  them.  Security  Warehousing 
Co.  V.  Hand,  206  U.  S.  415,  420,  51  L.  Ed. 
1117. 

18.  Judgment. — Judgments  held  not  to 
be  instruments  negotiable  or  transferable 
by  indorsement  or  delivery,  within  the 
meaning  of  the  Louisiana  statute  of  limi- 
tation as  to  such  instruments.  Hill  v. 
Tucker.  13  How.  458,  14  L.  Ed.  223:  Good- 
all  V.  Tucker,  13  How.  469,  14  L.  Ed.  227. 
See,  generallv,  the  titles  JUDGMENTS 
AND  DECREES;  LIMITATION  OF 
ACTIONS  AND  ADVERSE  POSSES- 
SION. 

19.  Due  bills  are  not  negotiable  instru- 
ments.— Due  bills  held  not  to  be  negoti- 
able instruments  within  the  Louisiana 
statute  of  limitation  as  to  negotiable  in- 
struments. Hill  V.  Tucker,  13  How.  458, 
14  L.  Ed.  223;  Goodall  v.  Tucker,  13  How. 
469,  14  L.  Ed.  227.  See,  generally,  the 
title  LIMITATION  OF  ACTIONS  AND 
ADVERSE  POSSESSION. 

20.  Certificates  of  stock  not  negotiable. 
—Hammond  v.  Hastings,  134  U.  S.  401, 
404.    33    L.    Ed.    960. 

Repeated  eflforts  have  been  made  to 
have  certificates  of  stock  declared  nego- 
tiable paper,  but  they  have  been  unsuccess- 
ful. Such  a  certificate  is  not  negotiable 
in  either  form  or  character;  and  like  every 
nonnegotiable  paper,  whoever  takes  it  does 
so  subject  to  its  equities  and  burdens;  and 
though  ignorant  of  such  equities  and  bur- 
dens, his  ignorance  does  not  relieve  the 
paper  therefrom,  or  enable  him  to  hold  it 
discharged  therefrom.  Hammond  v.  Hast- 
ings, 134  U.  S.  401,  404,  33  L.  Ed.  9€0. 
See,  eenerallv.  the  titles  CORPORA- 
TIONS; STOCKS  AND  STOCKHOLD- 
ERS. 

21.  Mortgages  not  negotiable. — Peopks' 
Sav.  Bank  v.  Bates,  120  U.  S.  556,  565,  30 
L.    Ed.    754. 

The  rules  established  in  the  interests 
of  commerce  to  facilitate  the  negotiation 
of  mercantile  paper,  which,  for  all  prac- 
tical    purposes,     passes     by     dcliverj-     as 


money,  and  is  the  representative  of  money, 
ought  not,  in  reason,  to  einbrace  instru- 
ments convej'ing  or  transferring  real  or 
personal  property  as  security  for  the  pay- 
ment of  money.  Peoples'  Sav.  Bank  v. 
Bates,  120  U.  S.  556,  565,  30  L.  Ed.  754. 
See,  generallv,  the  title  :\IORTGAGES 
AND  DEEDS  OF  TRUST.  See  post, 
"Rights  of  Holder  of  Note  Secured  bv 
Mortgage."    VIII.    F. 

2.2.  Municipal  drainage  warrants  pay- 
able out  of  particular  fund. — New  Orleans 
V.  Warner,  175  U.  S.  120,  44  L.  Ed.  96. 
See,  generally,  the  titles  DRAINS  AND 
SEWERS;  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  SECURITIES. 

Municipal  drainage  warrants  payable  out 
of  a  particular  fund  are  not  bills  of  ex- 
change, promissory  notes,  notes  payable 
to  order  or  bearer,  nor  effects  negotiable 
by  indorsement  or  delivery,  within  the 
meaning  of  a  statute  prescribing  a  period 
of  limitations  upon  such  instruments.  New 
Orleans  v.  Warner,  175  U.  S.  120.  44  L. 
Ed.  96. 

23.  Municipal  certificate  of  indebtedness. 
— }kIayor  :■.  Ray.  19  Wall.  468.  22  L.  Ed. 
164:  !\Iayor  v.  Lindsey,  19  Wall.  485,  22 
L.  Ed.  180;  State  v.  Glover,  155  U.  S.  513. 
517.   39    L.    Ed.    243. 

Certificates  of  debt,  city  warrants,  or- 
ders, checks,  drafts,  and  the  like,  used  for 
giving  to  the  public  creditors  evidence  of 
the  amount  of  their  claims  against  the 
city  treasury,  are  valid  instruments  for 
that  purpose,  and  may  be  transferred  from 
hand  to  hand;  bitt  they  are  not  commercial 
paper,  in  the  sense  of  creating  an  abso- 
lute obligation  to  pay  them,  free  from 
legal  and  equitable  defenses;  and  the 
holder  takes  them  subject  to  such  defenses. 
Mayor  v.  Ray.  19  Wall.  409,  22  L.  Ed.  164. 

Certificates  payable  out  of  particular  fund 
— Certificates  made  and  payable  in  Indi- 
ana, out  of  a  particular  fund,  and  purport- 
ing to  be  the  obligations  of  a  corporation 
existing  under  public  laws  and  endowed 
only  with  restricted  powers  granted  for 
special  and  purely  local  purposes,  of  a 
noncommercial  character,  are  not  gov- 
erned by  the  law  merchant,  and  are  open 
in  the  hands  of  subsequent  holders  to  the 
same  defenses  as  existed  against  the  orig- 
inal payee.  State  v.  Glover,  155  U.  S. 
513,    517,    39    L.    Ed.    243. 

24.  County  warrants  not  negotiable 
paoer  in  Arkansas. — Ouachita  Countv  v. 
Wolrrtt.  103  U.  *>.  559,  26  L.  Ed.  505: 
Wall  V.  Monroe  County,  103  U.  S.  7!.  26 
L.  Ed.  430.  See,  generally,  the  title  IvlU- 
NICIPAL,  COUNTY,  STATE  AND 
FEDERAL   SECURITIES. 
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of  such  commercial  paper ;  and  many  of  the  rules  of  the  law  merchant  are 
alike  applicable  to  both.  Each  is  for  a  specific  sum  payable  in  money.  In  both 
cases  there  is  a  drawer,  a  drawee,  and  a  payee.  Without  acceptance,  no  action 
can  be  maintained  by  the  holder  upon  either  against  the  drawer.  The  chief  points 
of  difference  are  that  a  check  is  always  drawn  on  a  bank  or  banker.  No  days  of 
grace  are  allowed.  The  drawer  is  not  discharged  by  the  laches  of  the  holder  in 
presentment  for  payment,  unless  he  can  show  that  he  has  sustained  some  injury 
by  the  default.  It  is  not  due  until  payment  is  demanded,  and  the  statute  of  limi- 
tations runs  only  from  that  time.  It  is  by  its  face  the  appropriation  of  so  much 
money  of  the  drawer  in  the  hands  of  the  drawee  to  the  payment  of  an  admitted 
liability  of  the  drawer.  It  is  not  necessary  that  the  drawer  of  a  bill  should  have 
funds  in  the  hands  of  the  drawee.    A  check  in  such-case  would  be  a  fraud. 2^ 

2.     BiLivS  OF  Lading  Distinguished  from  Commercial  Paper. — See,  gener- 
ally, the  title  Bill  of  Lading,  ante,  p.  232. 

II.    Form  and  Requisites. 

A.    In  General. — W^hile  there  is  no  precise  form  of  words  necessary  to  con- 
stitute a  bill  of  excliange,-*^  it  must  carry  on  its  face  authority  to  command  the 


25.  Checks  distinguished  from  bills  of 
exchange. — Merchants'  Xat.  Bank  v.  State 
Nat.  Bank,  10  Wall.  604,  19  L.  Ed.  10C8; 
BuH  V.  First  Nat.  Bank.  123  U.  S.  105,  111, 
31  L.  Ed.  97;  Espy  v.  First  Nat.  Bank,  18 
Wall.  604,  620,  21  L.  Ed.  947. 

Bank  checks  are  not  bills  of  exchange, 
and  though  the  rules  applicable  to  each  are 
in  many  respects  the  same,  they  differ  in 
important  particulars.  Among  these  par- 
ticulars is  that  a  check  is  drawn  against 
funds  on  deposit  with  tlie  banker, 
and  the  indorsement  that  it  is  good 
impHes  that  when  the  indorsement  is 
made  there  were  funds  there  to  pay  it. 
A  bill  of  exchange  is  not  drawn  on  such 
deposits  necessarily,  and  its  acceptance 
raises  no  implication  that  the  drawer  has 
-stach  funds  to  meet  it.  It  is  a  new  promise 
by  the  acceptor  to  pay,  funds  or  no  funds. 
Ifi  both  cases  the  bank  is  supposed  to 
know  the  signature  of  its  correspondent, 
aa4  cannot,  after  indorsing  it  as  good  or 
accepted,  dispute  the  signature.  But  as 
one  of  the  main  elements  of  utility  in  a 
bill  of  exchange  is  that  it  shall  circulate 
freely,  and  it  may  thus  pass  through 
many  hands  on  the  faith  of  the  accept- 
or's signature,  it  may  possibly  be  that 
he  should  I)e  responsible  for  the  promise 
contained  in  it,  as  it  came  from  his  hands, 
for  it  was  drawn  on  no  special  fund,  and 
the  possession  of  sucli  fund  by  him  does 
not  affect  his  liability.  By  such  accept- 
ance he  becomes  primarily  liable,  as  if 
he  were  the  maker  of  a  promissory  note. 
Espy  V.  First  Nat.  Bank,  18  Wall.  604, 
620,    21    L.    Ed.    947. 

A  bill  of  exchange  is  generally  drawn 
with  more  formality,  and  payment  at 
sight,  or  at  a  specified  number  of  days 
after  date,  is  requested,  and  that  the 
amount  be  charged  to  the  drawer's  ac- 
count. Wlien  intended  for  transmission  to 
another  state  or  country,  they  are  usually 
drawn  in  duplicate  or  triplicate,  and  des- 
ignated as  first,  second  or  third  of  ex- 
change.    A  regular  bill  of  exchange,   it  is 


true,  may  be  in  a  form  similar  to  a  bank 
check,  so  that  it  may  sometimes  be  diffi- 
cult, from  their  form,  to  distinguish  be- 
tween the  two  classes  of  instruments.  But 
when  the  instrument  is  drawn  upon  a 
bank,  or  a  person  engaged  in  banking 
business,  and  simply  directs  the  payment 
to  a  party  named  of  a  specified  sum  of 
money,  which  is  at  the  time  on  deposit 
with  the  drawee,  without  designating  a 
future  day  of  payment,  the  instrument  is 
to  be  treated  as  a  check  rather  than  as  a 
bill  of  exchange,  and  the  liability  of  par- 
ties thereto  is  to  be  determined  accord- 
ingly. If  the  instrument  designates  a 
future  day  for  its  payment,  it  is,  according 
to  the  weight  of  authorities,  to  be  deemed 
a  bill  of  exchange,  when,  without  such 
designation,  it  would  be  treated  as  a  check. 
Bull  V.  First  Nat.  Bank,  123  U.  S.  105  110, 
31  L.  Ed.  97. 

A  bill  of  exchange,  taken  after  the  day 
of  payment,  subjects  the  holder  to  all  the 
equities  attaching  to  it  in  the  hands  of  the 
party  from  whom  he  recieves  it.  But 
this  rule  does  not  apply  to  a  check;  for 
it  is  not  treated  as  overdue,  although  it 
is  taken  by  the  holder  some  days  after 
its  date,  and  it  is  payable  on  demand. 
On  the  contrary,  the  holder  in  such  a  case 
takes  it,  subject  to  no  equities  of  which 
he  has  not,  at  the  time,  notice;  for  a  check 
is  not  treated  as  overdue  merely  because 
it  has  not  been  presented  as  early  as  it 
might  be,  or  as  a  bill  of  exchange  is  re- 
OT'ired  to  be,  to  charge  the  dra%ver.  or  in- 
dorser,  or  transferrer.  One  reason  for 
this  seems  to  be.  tliat  strictly  speaking, 
a  check  is  not  dre  unt'l  it  is  demanded. 
Bull  V.  First  Nat.  Bank.  123  U.  S.  105,  111, 
31  L.   Ed.  97. 

28.  No  precise  words  necessary  to  con- 
stitute bill  of  exchange. — Gerard  v.  La 
Coste,  1  Dall.  194.  1  L.  Ed.  96:  Cox  r. 
National  Bank,  100  U.  S.  704,  713,  25  L. 
Ed.   739. 

"Bills  of  exchange,  like  nth^r  written 
instruments,  are  subject  to  legal  construe- 
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money  for  wliich  it  is  drawn,  so  that  the  holder  or  notary  may  receive  the  money 
and  give  a  discharge,  or  enter  a  protest  on  refusal  to  pay.-" 

B.  Date. — The  date  of  a  bill  or  note  is  a  material  part  thereof,^^  but  it  is  of 
no  consequence  whether  the  date  be  at  the  beginning  or  end  of  the  instrument.-'-' 

C.  Certainty — 1.  As  to  Time  of  Payment. — In  order  for  an  instrument 
to  take  effect  as  a  bill  or  note  it  must  be  certain  as  to  the  time  of  payment.^*'  But 
a  contingency  under  which  a  note  may  become  due  earlier  than  the  date  fixed  is 
not  one  which  affects  its  negotiability.^^  Nor  is  its  negotiability  aft'ected  by  its 
being  made  payable  on  or  before  a  named  date,-^-  or  in  installments.-^^ 

2.  As  TO  Amount  Payable. — In  order  for  an  instrument  to  be  effectual  as 
negotiable  bill  of  exchange  or  promissory  note,  it  must  be  certain  as  to  the 
amount  payable. ^^ 


tion  in  order  to  ascertain  the  intent  and 
meaning  of  the  parties,  unless  the  lan- 
guage employed  to  express  such  intent  and 
meaning  is  clear  and  unambiguous."  Cnx 
V.  National  Bank,  100  U.  S.  704,  715,  25  L. 
Ed.  739. 

27.  Necessity  for  bill  of  exchange  to 
contain  authority  to  demand  payment. — 
United  States  v.  Bank,  5  How.  .382,  397,  12 
L.    Ed.    199. 

28.  Date  a  material  part  of  bill  or  note. 
—Wood  V.  Steele,  6  Wall.  SO,  18  L.  Ed. 
725. 

Alteration  as  to  date,  see  the  title  AL- 
TERATION OF  INSTRUMENTS,  vol.  1, 
p    261. 

29.  Date  m.ay  be  at  beginning  or  end 
of  instrument. — Sheppard  v.  Graves,  14 
How.    505,    14    L.    Ed.    518. 

'"0.  Certainty  as  to  time  of  payment. — 
Chicago  R.,  etc.,  Co.  v.  Merchants'  Nat. 
Bpnk,  136  U.  S.  268,  34  L.  Ed.  349;  Nunez 
V.  Daatel,  19  Wall.  560,  22  L.  Ed.  161;  New 
Orleans  v.  Warner,  175  U.  S.  120,  129,  44 
L.    Ed.  96. 

A  paper  dated  in  one  of  the  Southern 
States  and  promising  to  pay  with  interest, 
a  sum  of  money  specified  and  acknowl- 
edged to  be  due,  "as  soon  as  the  crop  can 
be  sold  or  the  money  raised  from  any 
other  source,"  is  not  in  either  form  or 
effect  a  promissory  note.  It  is  a  promise 
to  pay  the  money  specified  upon  the  oc- 
currence of  either  of  the  events  named  in 
the  paper,  or  after  the  laose  of  a  reason- 
able amount  of  time  within  which  to  pro- 
cure, in  one  mode  or  in  the  other,  the 
means  necessary  to  meet  the  liability.  It 
does  not  mean  that  if  the  crop  should  be 
destroyed  or  could  never  be  sold,  and  the 
parties  promising  could  not  procure  the 
money  from  any  other  course,  the  debt 
should  never  be  paid.  The  question  of 
what  was  a  reasonable  time  (there  being 
no  evidence  in  the  case  but  the  written 
promise  itself),  was  a  question  for  the 
court.  Five  yec.rs  and  more  is  much 
more  than  a  reasonable  time.  Nunez  v. 
Dautel,  19  Wall.   560.  22   L.    Ed.   161. 

31.  Stipulations  hastening  time  of  pay- 
ment.— Chicago  R.,  etc.,  Co.  f.  Merchants' 
Nat.   Bank,   136  U.  S.  268,  34  L.  Ed.  349. 

A   stipulation   that  upon   the   failure   of 
the  maker  to  pay  the  principal   and  inter- 


est of  any  note  of  a  whole  series 
of  twenty-five,  the  others  would  become 
due  and  payable  immediately,  at  the  op- 
tion of  the  holder,  does  not  affect  the 
negotiability  of  a  note.  Chicago,  R.,  etc., 
Co.  T'.  Merchants'  Nat.  Bank,  136  U.  vS.  268, 
284,  34  L.  Ed.  349.  See  post,  "Stipulations 
Hastening  Time  of  Payment,"  IV,  A,  3. 

32.  Payable  on  or  before  named  date. 
— Chicago  R.,  etc.,  Co.  v.  Merchants'  Nat. 
Bank,  136  U.  S.  268,  34  L.  Ed.  349;  Inde- 
pendent School  District  v.  Hall,  113  U. 
S.    135,  28   L.   Ed.    954. 

In  Independent  School  District  v.  Hall, 
113  U.  S.  135,  28  L.  Ed.  954,  it  was  held  that 
municipal  bonds,  issued  under  a  statute 
providing  that  they  should  be  payable 
at  the  pleasure  of  the  district  at  any  time 
before  due,  were  negotiable;  for,  the  court 
said:  "By  their  terms,  they  were  payable 
at  a  time  which  must  certainly  arrive; 
the  holder  could  not  exact  payment  be- 
fore the  day  fixed  in  the  bonds;  the  debtor 
incurred  no  legal  liability  for  nonpayment 
until  that  day  passed."  Chicago  R.,  "etc., 
Co.  z'.  Merchants'  Nat.  Bank,  136  U.  S. 
268.    285,    34    L.    Ed.    349. 

33.  Payable  in  installments. — Chicago  R., 
etc.,  Co.  V.  ^Terchants'  Nat.  Bank,  136  U.  S. 
268,   34   L.    Ed.   349. 

34.  Certainty  as  to  amount  payable. — 
New  Orleans  v.  Warner,  175  U.  S.  120, 
128,  44  L.  Ed.  96:  Parsons  v.  Jackson,  99 
U.   S.  434,  25   L.   Ed.  457. 

Certain  bonds  of  a  railroad  company 
in  Louisiana,  promising  to  pay  to  the 
bearer  either  £225  sterling  in  London,  or 
$1,000  in  New  York  or  in  New  Orleans, 
declared  that  the  president  of  the  company 
was  authorized  to  fix  by  his  indorsement 
the  place  of  payment.  On  their  back  were 
printed  the  following  words:  "I  hereby 
agree  that  the  within  bond  and  the  interest 
coupons  thereto  attached  shall  be  payable 
in ."  The  blank  for  the  place  of  pay- 
ment was  not  filled.  The  bonds  were  never 
issued  by  the  company,  but  were  seized  and 
carried  off  during  the  late  war.  They,  and 
the  past  due  coupons  thereto  attached, 
were  purchased  in  New  York  for  a  very 
small  consideration.  Held,  that,  in  the 
absence  of  the  required  indorsement,  the 
un  .tainty  of  the  amount  payable  is  a 
defect    which    deprives    the    bonds    of    the 
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D.  Payee. — A  bill  or  note  may  be  made  payable  to  an  agent  of  the  person 
for  whose  benefit  it  is  intended,-''"'  and  the  principal  may  sue  thereon  in  his  own 
name.-**'  Parol  evidence  may  be  admitted  to  show  the  relation.'"  A  note  may  be 
made  payable  to  the  maker's  own  order. ^^  One  claiming  that  he  was  intended 
as  the  payee  in  a  note  and  that  another's  name  was  inserted  thereon  by  mistake, 
has  the  burden  of  proof  as  to  such  error. -'^ 

E.  Necessity  for  Instrument  to  Be  Payable  at  All  Events. — A  bill  or 
note  must  not  be  dependent  en  a  contingency  which  may  never  arrive,  but  must 
be  payable  absolutely  and  at  all  events."**'  Since  a  bill  drawn  on  and  payable  out 
of  a  particular  fund  is  dependent  on  the  continued  existence  of  that  fund,  such 
an  instrument  is  not  good  as  a  negotiable  bill  of  exchange."** 

F.  Necessity  for  InstriTment  to  Be  Payable  in  Money. — To  be  negotiable, 
a  bill,  promissory  note  or  check  must  be  payable  in  money,  or  whatever  is  cur- 
rent as  such  by  the  law  of  the  country  where  the  instrument  is  drawn  or  pay- 
able.-*-    Thus  the  negotiability  of  an  instrument  is  destroyed  by  a  provision  that 

the  payee  partner,  upon  the  ground  that 
the  note  -was  intended  for  his  individual 
benefit,  and  that  the  insertion  of  the  name 
ot  the  firm  as  payees  was  an  error,  it  was 
clearly  his  duty  to  prove  such  error  upon 
the  trial.  McMicken  v.  Webb,  6  How. 
29'?.  12  L.  Ed.  443.  See,  generally,  the  title 
PARTXKRSHIP. 

40.  Must  be  payable  absolutely  and  at 
all  events. — New  Orleans  v.  Warner.  IT."} 
U.  S.  120,  128,  44  L.  Ed.  96;  Rank  v.  United 
States,  2  How.  711,  11  L.  Ed.  439.  Dis- 
senting opinion  of  McLean,  J.,  in  United 
States  V.  Bank,  .5  How.  382.  406,  12  L.  Ed. 
199. 

41.  Instruments  payable  out  of  particu- 
lar fund. — Bank  v.  United  States,  2  How. 
711.  11  L.  Ed.  439;  State  v.  Glover,  155 
U.    S.    513,   517,   39   L.    Ed.    243. 

By  a  treaty  between  the  United  States 
and  France,  the  latter  agreed  to  pay  to  the 
former  a  certain  sum  of  money,  the  first 
installment  of  which  became  due  on  the 
second  of  February.  1833.  The  secretary 
of  the  treasury,  under  a  power  conferred 
by  congress,  drew  a  bill  of  e.xchange  upon 
tlie  French  government,  which  was  pur- 
chased by  the  Bank  of  the  United  States. 
Not  being  paid,  upon  presentation,  it  was 
protested  and  immediatelj'  taken  up  by 
bankers  in  Paris,  for  the  honor  of  the 
b.Tnk.  Held,  that  the  bill  is  not  liable  to 
objection  as  being  drawn  upon  a  particu- 
lar fund.  Bank  7'.  United  States,  2  How. 
711.    11    L.    Tvl.    430. 

42.  Necessity  for  instrument  to  be  pay- 
able in  money. — Bull  r.  First  Nat.  Bank. 
123  U.  S.  10.-..  112.  31  L.  Ed.  97;  Irvine  r. 
Lowry.  14  Pet.  293,  10  L.  Ed.  462;  Reed 
V.  Ingraham,  3   Dall.   505,  1  L.   Ed.  697. 

While  on  general  principles  of  law, 
stock  contracts  cannot  be  regarded  as 
negotiable,  a  contractor  may  make  him- 
self liable  as  if  the}'  were  so.  Thus  a 
contract  to  receive  from  a  certain  person 
or  order,  certain  stock,  and  to  pay  there- 
for, is  transferrable,  so  that  the  trans- 
feree may  sue  therein  in  his  own  name. 
Reed  v.  tr'-raham,  3  Dall.  ,505,  1  L.  Ed. 
C97.  See,  also,  Reed  v.  Ingraham,  4  Dall. 
169,   1   L.    Ed.   786. 


character     of     negotiability.       Parsons     v. 
Jackson,  99  U.   S.  434,  25  L.   Ed.   457. 

35.  Agent  as  payee. — Baldwin  v.  Bank, 
1  Wall.  234,  17  L.  Ed.  534;  Dugan  v. 
United  States,  3  Wheat.  173,  4  L.  Ed.  62; 
Baldwin  z:  Hale.  1  Wall.  223,  17  L.  Ed. 
531.  See,  generally,  the  title  PRINCIPAL 
AND  AGENT. 

36.  Right  of  principal  to  sue  on  note 
made  to  agent. — Dugan  r.  L^nitcd  States, 
3  Wheat.  173,  4  L.  Ed.  62;  Baldwin  v. 
Bank,  1  Wall.  234,  17  L.  Ed.  534;  Bald- 
win z:  Hale,  1  Wall.  223,  17  L.  Ed.  531. 
See,  generally,  the  title  PRINCIPAL 
AND  AGENT. 

The  United  States  may  sue  on  a  note 
payable  to  the  treasurer  of  the  United 
States.  Dugan  z'.  United  States,  3  Wheat. 
173.  4  L.  Ed.  62.  See,  generally,  the  title 
UNITED    STATES. 

3t.  Parol  evidence  to  show  agency  of 
payee. —  Baldwin  r.  Bank.  1  Wall.  2:m,  17 
L.  Ed.  534;  Baldwin  v.  Hale,  1  Wall.  223, 
17  L.   Ed.  531. 

Where  paper  is  made  payable  to  a  per- 
son as  cashier,  parol  evidence  is  admis- 
sible in  an  action  by  a  bank,  to  show  that 
the  payee  is  cashier  of  the  bank  suing 
thereon,  and  that  in  taking  the  paper  he 
acterl  as  its  agent.  Baldwin  Z'.  Bank, 
1  Wall.  234,  17  L.  Ed.  534;  Baldwin  r. 
Hale.  1  Wall.  223.  17  L.  Ed.  531.  See, 
generally,  the  titles  BANKS  AND  BANK- 
ING, ante,  p.  1;  PRINCIPAL  AND 
AGENT. 

38.  Note  payable  to  maker's  own  order, 
—Moses  V.  National  Bank,  149  U.  S.  298, 
37   L.    Ed.   743. 

Where  a  note  is  payable  to  the  maker's 
own  order,  it  does  not  take  effect  as  a 
contract  until  its  indorsement  and  delivery 
by  the  maker.  Moses  z'.  National  Bank, 
149  U.  S.  298.  37  L.   Ed.  743. 

39.  Burden  of  proof  as  to  error  in  in- 
sert'ng  name  of  paye-J. —  McMicken  z'. 
Webb,    6    How.    292,    12    L.    Ed.    443. 

Where  a  promissorj'  note,  payable  to 
a  firm,  was  signed  by  one  of  the  partners 
in  the  firm  together  with  two  other  per- 
sons, and  suit  was  brought  upon  it  against 
these  two  other  persons  in  the  name  of 
3  U  S  Enc— 18 
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it  shall  be  payable  in  the  notes  of  a  particular  bank  or  association,-*-"^  or  in  paper 
not  current  as  money,"*"*  but  not  by  a  provision  that  the  instrument  shall  be  pay- 
able in  current  funds."*''  And  a  provision  for  payment  in  somediing  else  than 
money,  at  the  option  of  the  holder,  does  not  affect  tbe  negotiabihty  of  an  in- 
strument.*^ '  "  ., 
G.  Negotiability — 1.  Dkfixition. — Negotiability  is  tiie  capacity  to  be 
transferred  by  indorsement  or  delivery  so  as  to  give  the  transferee  the  right 
to  sue  in  his  own  name."*^ 


43.  Instrument  payable  in  notes  of  par- 
ticular bank. — Bull  :■.  First  Xat.  Bank,  123 
U.  S.  105,  112,  31  L.  Ed.  97:  Irvine  v. 
Lowry,  14  Pet.  293,  10  L.  Ed.  462. 

A  note  to  be  paid  "in  the  office  notes 
of  the  Lumberman's  Bank  at  Warren."  is 
not  negotiable,  bj'  the  usage  or  custom 
of  merchants.  Not  being  a  promissory 
note,  by  the  law  merchant,  the  statute  of 
Anne,  or  the  kindred  act  of  assembly  of 
Pennsylvania,  it  is  not  negotiable  by  in- 
dorsement; and  not  being  imder  seal,  it 
is  not  assignable  by  the  act  of  assembly  of 
Pennsylvania  on  that  subject,  relating  to 
bonds.  No  suit  could  be  larought  upon  it, 
in  the  name  of  the  indorser.  The  legal  in- 
terest in  the  instrument  continues  in  the 
person  in  whose  favor  it  was  drawn,  what- 
ever equity  another  may  have  to  claim 
the  sum  on  the  same;  and  he  only  is  the 
party  to  a  suit  at  law  on  the  instrument. 
Irvine  v.  Lowry,  14  Pet.  293,  10  L.  Ed. 
462. 

44.  Instrument  payable  in  paper  not  cur- 
rent as  money. — Bull  r.  First  Nat.  Bank, 
123  U.  S.  105,  112.  31  L.  Ed.  97;  Irvine  v. 
Lowry,  14   Pet.   293,   10   L.   Ed.   462. 

45.  Instrument  payable  in  current  funds. 
—Bull  z:  First  Nat.  Bank,  123  U.  ir^.  105, 
112.  31  L.   Ed.  97. 

"Within  a  few  years,  commencing  with 
the  first  issue  in  this  country  of  notes 
declared  to  have  the  quality  of  legal  ten- 
der, it  has  been  a  common  practice  of 
drawers  of  bills  of  exchange  or  checks, 
or  makers  of  promissorj^  notes,  to  indi- 
cate whether  the  same  are  to  be  paid  in 
gold  or  silver,  or  in  such  notes;  and  the 
term  'current  funds'  has  been  used  to  des- 
ignate any  of  these,  all  being  current  and 
declared,  by  positive  enactment,  to  be  le- 
gal tender.  It  was  intended  tn  cover 
whatever  was  receivable  and  current  bj^ 
law  as  money,  whether  in  the  form  of  notes 
or  coin.  Thus  construed,  we  do  not  think 
the  negotiability  of  the  paper  in  question 
was  impaired  by  the  insertion  of  those 
words."  Bull  z:  First  Nat.  Bank,  123  U- 
S.    105,    112,    31    L.    Ed.    97. 

46.  Provision  for  payment  in  other  than 
money  at  holder's  option. — Hotchkiss  :•. 
National,  etc..  Bank,  21  Wall.  354,  22  L. 
Ed.  645. 

In  May,  1893,  the  ^Milwaukee  and  St. 
Paal  Railway  company  issued  coupon 
bonds,  by  each  of  which  the  company  ac- 
knowledged its  indebtedness  to  certain 
persons  named,  or  bearer,  in  the  sum  of 
$1,000,   and   promised   to   pay    the    amount 


to  the  bearer  on  the  1st  day  of  January, 
1893,  at  the  office  of  the  company  in  the 
city  of  New  York,  with  semi-annual  in- 
terest at  the  rate  of  seven  per  cent  per 
annum,  on  the  presentation  and  surrender 
of  the  coupons  annexed  as  they  severally 
become  due.  Immediately  following  this 
acknowledgment  of  indebtedness  and 
promise  of  payment,  there  was  in  each  of 
the  instruments  a  further  agreement  of 
the  company  to  make  what  was  termed 
"the  scrip  preferred  stock."  attached  to 
the  bond,  full  paid  stock  at  any  time  within 
ten  days  after  an}'  dividend  should  have 
been  declared  and  become  payable  on  such 
preferred  stock,  upon  surrender,  in  the 
city  of  New  York,  of  the  bond  and  unma- 
tured interest  warrants.*  To  each  of  the 
bonds  there  was  originally  attached  by  a 
pin  the  certificate  of  scrip  preferred  stock 
thus  referred  to,  which  stated  that  the 
coinplainant  was  entitled  to  ten  shares  of 
the  capital  stock  of  the  company,  desig- 
nated as  "scrip  preferred  stock:"  and  that 
upon  the  surrender  of  the  certificate  and 
accompanying  bond,  and  all  unmatured  cou- 
pons thereon,  as  provided  in  the  agree- 
ment, he  should  be  entitled  to  receive  ten 
shares  of  full  paid  preferred  stock.  Three 
of  these  bonds  with  certificates  attached 
were  stolen  from  the  plaintiff,  and  wore 
taken  by  the  defendants  as  collateral  se- 
curity for  notes  discounted  by  them, 
without  actual  notice  of  any  defect  in  the 
title  of  the  holder:  but  the  certifi- 
cates were  at  the  time  detached  from 
the  bonds.  Held,  that  the  bonds  were 
negotiable  instruments  notwithstanding 
the  agreement  respecting  the  scrip  pre- 
ferred stock  contained  in  them,  that  agree- 
ment being  independent  of  the  pecuniary 
oblif^ation  of  the  company.  Hotchkiss  t'. 
National,  etc.,  Bank,  21  Wall.  354,  22  L. 
Ed.   645. 

47.  Negotiability  defined. — Shaw  v.  Rail- 
road Co.,    1 01   U.   S.  557,  562,  25  L.   Ed.  892. 

Negotiability  is  a  technical  term  derived 
from  the  usage  of  merchants  and  bankers, 
in  transferring,  primarily,  bills  of  exchange 
and,  afterwards,  promissory  notes.  At 
common  law  no  contract  was  assignable, 
so  as  to  give  to  an  assignee  a  right  to  en- 
force it  by  suit  in  his  own  name.  To  this 
rule  bills  of  exchange  and  promissory 
notes,  payable  to  order  or  bearer,  have 
been  admitted  exceptions,  made  such  by 
the  adoption  of  tlie  law  merchant.  They 
may  be  transferred  by  indorsement  and 
delivery,  and  such  a  transfer  is  called  ne- 
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2.  Necessity  for  Words  of  Negotiability.— In  order  for  commercial  paper 
to  be  negotiable,  it  is  essential  that  it  should  contain  words  of  negotiability .•♦* 
The  most  usual  manner  of  drawing  paper  so  as  to  render  it  negotiable  is  to 
make  it  payable  to  "bearer"  or  "order,"  and  undoubtedly  such  words  are  suffi- 
cient to  make  paper  negotiable,^ ^  but  they  are  not  essential  to  negotiability,-^'* 
as  any  other  equivalent  expression  demonstrating  the  intention  to  make  it  ne- 
gotiable will  be  of  equal  force  and  validity.''^  On  the  other  hand,  contracts  are 
not  necessarily  negotiable  because  they  contain  negotiable  words,  but  they  must 
contain  the  other  attributes  of  negotiable  paper. •"'- 


gotiation.  It  is  a  mercantile  business 
transaction,  and  the  capacity  of  being  thus 
transferred,  so  as  to  give  to  the  indorsee  a 
right  to  sue  on  the  contract  in  his  own 
name,  is  M-hat  constitutes  negotiability. 
The  term  "negotiable"  expresses,  at  least 
primarily,  this  mode  and  effect  of  a 
transfer.  Sliaw  v.  Railroad  Co..  101  U. 
S.    ;).')7.    562.    25    L.     Ed.    802. 

48.  Necessity  for  words  of  negotia- 
bility.— Wilson  County  v.  Third  Nat. 
Bank,  10.3  U.  S.  770,  776,  26  L.  Ed.  488; 
Gerard  v.  La  Coste,  1  Dall.  194,  1  L.  Ed. 
06;  Manufacturing  Co.  v.  Bradley,  105  U. 
S.   175,   180,  26  L.    Ed.   1034. 

To  make  bills  or  notes  assignable,  the 
power  to  assign  theni  must  appear  in  the 
instruments  themselves;  and  then,  the 
custom  of  merchants,  in  the  case  of  bills 
of  exchange,  and  the  act  of  parliament, 
in  the  case  of  notes,  operating  upon  the 
contract  of  the  parties,  will  make  them 
assignable.  Gerard  v.  La  Coste,  1  Dall. 
194,    196,    1    L.    Ed.    96. 

A  bill  of  exchange  containing  no  nego- 
tiable words  is  not  transferable  by  in- 
dorsement so  as  to  enable  the  transferee 
to  maintain  an  action  against  the  acceptor 
in  his  own  name.  Gerard  v.  La  Coste, 
1  Dall.  194.  1  L.  Ed.  96;  Barriere  v. 
Nairac,  2   Dall.  249,  1   L.  Ed.  .168. 

49.  "Bearer"  or  "order"  as  words  of 
negotiability. — Wilson  County  v.  Third 
Nat.  Bank,  103  U.  S.  770,  776,  26  L.  Ed. 
488:  Gerard  v.  La  Coste,  1  Dall.  194,  1 
L.  Ed.  96;  Manufacturing  Co.  v.  Bradley, 
105  U.  S.  175,  180,  26  L.  Ed.  1034;  Chi- 
cago, etc.,  R.  Co.  V.  Howard,  7  Wall.  392,  19 
L.  Ed.  117;  Morgan  v.  United  States.  113 
U.  S.  476,  28  L.  Ed.  1044;  Thompson  v. 
Perrine,  106  U.  S.  589,  27  L.  Ed.  298;  Wal- 
nut V.  Wade,  103  U.  S.  683,  26  L.  Ed. 
526. 

A  note  payable  to  bearer  is  payable  to 
anybody  and  is  not  affected  by  the  disabil- 
ities of  the  nominal  payee.  Bank  i'.  Wis- 
ter,  2  Pet.  318.  7  L.  Ed.  437;  Thompson  v. 
Perrine,  106  U.  S.  589,  593,  27  L.  Ed.  298; 
Thomson  v.  Lee  County,  3  Wall.  327,  18 
L.  Ed.  177;  Bushnell  v.  Kennedv.  9  Wall. 
387,  19  L.  Ed.  736;  Lexington  v.  Butler,  14 
Wall.  282,  20  L.  Ed.  809;  Chickaming  z'.  Car- 
penter, 106  U.  S.  663,  666,  27  L.  Ed.  307; 
Smith  V.  Clapp.  15  Pet.  125,  127,  10  L.  Ed. 
684;  Parker  v.  Ormsby,  141  U.  S.  81,  85, 
35  L.  Ed.  654;  Holmes  v.  Gold.smith,  147 
U.  S.  150,  161,  37  L.   Ed.   118. 

As   to  right  of  holder  to   sue   in   United 


States     courts,     see,     generally,     the     title 
COURTS. 

A  note  payable  to  bearer  is  often  said 
to  be  assignable  by  delivery;  but  in  cor- 
rect language  there  is  no  assignment  in 
the  case.  It  passes  by  mere  delivery;  and 
the  holder  never  makes  any  title  by  or 
through  any  assignment,  but  claims 
merely  as  bearer.  The  note  is  an  origin;i! 
promise  by  the  maker  to  pay  any  person 
who  shall  become  the  bearer;  it  is,  there- 
fore, payable  to  any  person  who  succes- 
sively holds  the  note  bona  fide,  not  by 
virtue  of  any  assignment  of  the  prom- 
ise, but  by  an  original  and  direct  promise, 
moving  from  the  maker  to  the  bearer. 
Thompson  v.  Perrine,  106  U.  S.  589,  503, 
27  L.    Ed.  298. 

50.  Paper  need  not  be  payable  to 
"bearer"  or  "order." — Wilson  County  :•. 
Third  Nat.  Bank,  103  U.  S.  770,  776,  26  L 
Ed.    488. 

51.  Employment  of  expression  equiva- 
lent to  "bearer"  or  "order." — Wilson 
County  7'.  Third  Nat.  Bank,  173  U.  S.  770. 
TTf..  '2C,  L.   Ed.   488. 

"Holder"  equivalent  to  "order"  or 
"bearer." — "The  purpose  of  the  plaintiff 
in  error  that  the  l)onds  on  which  the  suit 
is  brought  should  be  negotiable  is  per- 
fectly clear.  They  are  payable  to  the  rail- 
road company  or  holder  if  the  bond  is 
transferred  by  the  signature  of  the  presi- 
dent of  the  company.  This  is  equivalent 
to  making  the  bonds  payable  to  the  com- 
pany or  order,  provided  the  'order'  or  in- 
dorsement is  made  by  the  president  of 
the  company.  They  bear  his  indorsement 
transferring  them  to  bearer.  On  what 
ground  their  negotiability  can  be  denied 
it  is  difficult  to  imagine.  They  arc  in  pre- 
cisely the  same  plight  as  a  promissory 
note  payable  to  order  and  indorsed  in 
blank,  or  to  bearer,  the  title  to  which 
passes  by  mere  delivery."  Wilson  Countv 
V.  Third  Nat.  Bank.  103  U.  S.  770.  776  26 
L.    Ed.   -188. 

52.  Paper  containing  negotiable  words 
not  necessarily  negotiable. — Chicago,  etc., 
R.  Co.  V.  Howard.  7  Wall.  392,  19  L.  Ed. 
117. 

A  receipt  by  which  a  person  acknowl- 
edges that  he  has  received  from  another 
named  so  many  shares  of  stock  in  a  spec- 
ified corporation,  entitling  the  bearer  to 
so  many  dollars  in  certain  bonds  to  be 
issued,  is  not  free,  in  the  hands  of  a  trans- 
feree,   from    equities     which    would    have 
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3.  Necessity  for  Paper  to  Be  Payable  at  Bank  or  Other  Designated 
Place. — It  is  sometimes  required  by  statute  that  paper  be  payable  at  a  bank, 
banking  house  or  other  designated  place. ^^ 

4.  Recitals  or  Indorsements  as  Affecting  Xegotiadility. — An  indorse- 
ment "ne  varietur"  stamped  on  a  note  to  identify  it  with  a  mortgage  does  not 
affect  its  negotiability.^'* 

H,  Effect  of  Seal. — A  seal  does  not  necessarily  defeat  the  negotiability  of 
paper  which  would  otherwise  be  negotiable,  this  being  depe".''cnt  on  the  law  of 
the  place  of  coniract.'^-"^  but  a  statute  providing  that  the  trr:-:sferce  of  sealed  in- 
struments mav  sue  th.crcon  in  his  Gv,n  name  does  not  make  such  instruments 
negotiable  in  the  full  sense  of  the  law  merch.ant.'''^' 

I.  Delivery. — Delivery  is  essential  to  il  e  execution  of  a  bill  or  rote,  and 
such  instruments  take  effect  only  from  delivery.^"  An  instrument  may  be  de- 
livered upon  condition,°^  or  for  a  particular  purpose,^^  and  when  delivered  upon 


affected  it  in  the  hands  of  the  ori-Tinal 
recipient.  Chicacjo,  etc.,  R.  Co.  v.  How- 
ard, 7  Wall.  392,"  19   L.   Ed.   117. 

In  1789,  it  was  h.eld,  that  in  Pennsyl- 
vania, promissory  notes  were  not  negoti- 
able, and  that  the  assignee  stood  in  the 
shoes  of  his  assignor.  McCullough  v. 
Houston.  1  Dall.  -^41.  1  L.  Ed.  214. 

53.  Necessity  for  paper  to  be  payable 
at  bank  or  other  designated  place. — Oates 
V.  First  Nat.  Bank,  100  U.  S.  239,  25  L. 
Ed.   580. 

In  Alabama,  prior  to  the  act  of  April 
8,  1873,  bills  of  exchange  and  prom'SS':ry 
notes  payable  in  money,  at  a  bank  or 
private  banking  house,  were  declared  to 
be  governed  by  the  commercial  law,  ex- 
cept as  changed  bv  the  Code.  Oates  v. 
First  Nat.  Bank,  lo'o  U.  S.  239,  242,  25  L. 
Ed.  580;  Smyth  v.  Strader,  4  How.  404, 
11  L.  Ed.  1031. 

But  by  the  act  of  April  8,  1873,  bills  of 
exchange  and  promissory  notes,  payable 
in  money  at  a  certain  place  of  payment 
therein  designated,  are  put  upon  the  same 
basis  as  to  immunity  from  set-off,  dis- 
count, or  equities  as  bills  and  notes  pay- 
able at  a  bank  or  private  banking  house. 
Oates  V.  First  Nat.  Bank,  100  U.  S.  239, 
25   L.    Ed.   580. 

54.  Recitals  or  indorsements  as  affect- 
ing negotiability. — Frab.-^ton  v.  Gibson,  9 
How.  263,  13  L.  Ed.  131;  Fleckner  v. 
United  States  Bank,  8  Wheat.  338.  5  L. 
Ed.    631. 

55.  Effect  of  seal  on  negotiability. — 
Manufacturing  Co.  v.  Bradlev,  105  U.  S. 
175,  180,  26  L.  Ed.  1034;  Bradford  z\  Wil- 
liams, 4  How.  576,  11  L.  Fd.  1109.  See, 
generally,  the  titles  ASSIGNMENTS,  vok 
2,   p.    549;    BONDS. 

In  Florida,  bonds,  as  far  as  respects  ne- 
gotiability and  the  right  of  the  assignee 
to  sue  in  his  own  name,  are,  by  statute, 
placed  upon  the  same  footing  as  bills  of 
exchange  and  promissory  notes.  Brad- 
ford V.  Williams,  4  How.  576,  11  L.  Ed. 
1109. 

56.  Effect  of  statute  permitting  trans- 
feree of  sealed  instrument  to  sue  in  own 
name. — McCullough  v.  Houston,  1  Dall. 
441,  ]  L.  Ed.  214.  See,  generally,  the 
title  ASSIGNMENTS,  vok  2,  p.  549. 


The  Pennsylvania  act  of  2Stli  of  -May. 
1715,  providing  that  the  assignees  of  bonds 
m\ght  sue  thereon  in  their  own  names,  did 
rot  change  the  common-law  rule,  and  ren- 
der them  negotiable  so  as  to  cut  off  equi- 
ties. McCullough  V.  Houston,  i  Dall.  441, 
1  L.  Ed.  214. 

57.  Necessity  of  delivery. — Tilden  v. 
Blair,  21  Wall.  241.  246.  22  L.  Ed.  632; 
Ludlow  V.  Bingham,  4  Dall.  47,  61,  1  L. 
Ed.  736;  Good  v.  Martin,  95  U.  S.  90,  96, 
24  L.  Ed.  341;  Hartford  Fire  Ins.  Co.  v. 
Wilson,  187  U.  S.  467,  478,  47  L.  Ed.  261; 
Quebec  Bank  v.  Hellman,  110  U.  S.  178, 
i82,  28  L.  Ed.  Ill;  Ware  v.  Allen,  128  U. 
S.  590,  595,  32  L.  Ed.  563;  Moses  v.  Na- 
tional Bank,  149  U.  S.  298,  302.  37  L.  Ed. 
743;  McDonald  v.  Chemical  Nat.  Bank, 
174  U.  S.  610,  620,  43  L.  Ed.  1106;  Finley 
c'.  Isett,  154  U.  S.  561,  19  L.  Ed.  273. 

A  note  is  not  obligatory  and  valid  un- 
til it  has  been  delivered  to  the  party  for 
whose  use  it  has  been  drawn.  Ludlow  Z'. 
Bingham,  4  Dall.  47,  61,   1   L.   Ed.  736. 

A  promissory  note,  made  payable  to  the 
maker's  own  order,  first  takes  effect  as  a 
contract  upon  its  indorsement  and  deliv- 
er}- by  the  maker  to  the  first  taker. 
Moses  V.  National  Bank,  149  U.  S.  298, 
302.  37  L.  Ed.  743. 

58.  Delivery  upon  condition. — Ware  v. 
Allen,  128  U.  S.  590,  595,  32  L.  Ed.  563; 
Burke  v.  Dulaney,  153  U.  S.  228,  38  L. 
Ed.  698;  Quebec  Bank  v.  Hellman,  110  U. 
S.  178,  28  L.  Ed.  Ill;  Hartford  Fire  Ins. 
Co.  V.  Wilson,  187  U.  S.  467,  474,  47  L. 
Ed.   261. 

An  instrument  may  be  delivered  to  a 
third  person  as  an  escrow  or  to  the  obli- 
gee in  it,  and  made  to  depend,  as  to  its 
going  into  operation,  upon  events  to  occur 
or  be  ascertained  thereafter.  \A'are  v.  Al- 
len,  128  U.   S.   590,  595,  32   L.   Ed.  563. 

Parol  evidence  admissible  to  show  con- 
ditional delivery. — Hartford  Fire  Ins.  Co. 
T.  Wilson,  187  U.  S.  467,  478,  47  L.  Ed. 
261;  Burke  v.  Dulaney,  153  U.  S.  228.  33 
L.    Ed.    698. 

59.  Delivery  for  particular  puroose. — 
Quebec  Bank  f.  Hellman,  110  U.  S.  178, 
182,  28  L.  Ed.  111. 
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condition,  it  does  not  become  operative  until  the  happening  of  the  condition.*^'' 
A  dehvery  by  mail  is  sufficient.*'^  Delivery  may  be  implied  from  possession,*'- 
but  the  time  when  delivery  was  made  is  a  cjuestion  of  fact,''-^  and  may  be  shown 
by   parol    evidence.*''* 

J.  Filling  Blanks. — vSec  the  title  Alteration  of  Instruments,  vol.  1.  p. 
261. 

III.    Consideration. 

A.  Necessity  for  Consideration — 1.  In  General. — Negotiable  paper,  like 
other  contracts,  must  be  supported  by  a  consideration  in  order  to  be  valid  as 
between  the  parties. "•"' 

2.  Accommodation  Paper. — In  the  case  of  accommodation  paper,  the  con- 
sideration moving  from  the  payee  to  the  maker  on  the  faith  of  the  indorser's 
si^fnature,  charges  both  the  maker  and  indorser.*'*' 

3.  Guaranty  of  Payment. — A  guaranty  of  payment  written  upon  a  note 
l)efore  its  delivery  requires  no  additional  consideration,*'^  but  it  is  otherwise  as 
to  a  guaranty  made  after  delivery  of  the  instrument.*'** 

B.  Presumption   of   Consideration. — Every   negotiable   instrument  imports 


It  is  clear  that  the  deposit  of  a  prom- 
issory note  with  an  agent  of  a  third  party, 
on  the  condition  that  it  should  be  used 
t)y  the  agent's  principal  for  a  specified 
purpose,  will  not  confer  title  so  as  to  au- 
thorize the  principal  to  hold  the  note  for 
a  different  purpose.  Thus  in  Smith  v. 
Knox,  3  Esp.  46,  it  was  said  by  Lord  EI- 
don:  "If  a  person  give  a  bill  for  a  par- 
ticular purpose,  and  that  is  known  to  the 
party  taking  the  bill,  as,  for  example,  to 
answer  a  particular  demand,  then  the  party 
taking  the  bill  cannot  apply  it  to  a  dif- 
ferent purpose."  Quebec  Bank  v.  Hell- 
man,   lin  U.   S.   ITS,  IS-.'.  28  L.    Ed.   111. 

60.  When  instrument  c'elivered  upon 
condition  becomes  operat've — -Ware  v. 
Allen,  128  U.  S.  590,  .59.5,  32  L.  Ed.  563; 
Quebec  Bank  v.  Hellman,  110  U.  S.  178, 
28  L.  Ed.  Ill:  Hartford  Fire  Ins.  Co.  v. 
Wilson,   187  U.   S.  467,   474,  47  L.   Ed.   261. 

61.  Delivery  by  mail. — McDonald  v. 
Chemical  Xat.  Bank,  174  "U.  S.  610,  620, 
43    L.    Ed.    1106. 

62.  Delivery  implied  from  possession. 
— Finley  v.  Isett,  154  U.  S.  561,  19  L.  Ed. 
273. 

63.  Time  of  delivery  a  question  of  fact. 
— Good  r.  Martin,  95  U.  S.  90,  96,  24  L. 
Ed.    341. 

64.  Parol  evidence  to  show  time  of  de- 
livery.— Good  r.  Martin,  95  U.  S.  90,  96, 
24  L.   Ed.  341. 

65.  Necessity  of  consideration. — Moses 
V.  National  Bank,  149  U.  S.  298,  303,  37  L. 
Ed.  743:  Violett  v.  Patton.  5  Cranch  142, 
3  L.  Ed.  61:  Swift  V.  Tvson,  16  Pet.  1,  22, 
10  L.  Ed.  865;  Sykes  v.  Chadwick,  18  Wall. 
141,  21  L.  Ed.  824:  Philpot  v-  Gruninger, 
14  Wall.  570,  20  L.  Ed.  743;  Northern  Lib- 
erty I\Tarket  Co.  v.  Kelly,  113  U.  S.  199, 
28  L.  Ed.  948:  Brown  v.  Bass,  4  Wall.  262, 
18  L.  Ed.  330;  Thornton  v.  Wynn,  12 
Wheat.  183,  6  L.  Ed.  595. 

As  to  consideration,  in  general,  see  the 
title  CONTRACTS. 

66.  Accommodation  paper. — Yea  ton  v. 
Bank,  5  Cranch  49,  3  L.  Ed.  33;  Violett  v. 


Patton,  5  Cranch  142,  3  L.  Ed.  61;  Mc- 
Donald V.  Magruder,  3  Pet.  470,  7  L.  Ed. 
744:  Phillips  z'.  Preston.  5  How.  278.  12 
L.  Ed.  152;  Bank  v.  Weisiger.  2  Pet.  331, 
7  L.  Ed.  441;  Michigan  Ins.  Bank  v.  El- 
dred,  i)  W'all.  544,  552,  19  L.  Ed.  763. 

The  indorser  of  a  promissory  note,  who 
receives  no  value  for  his  indorsement 
from  a  subsequent  indorser,  or  from  the 
maker,  cannot  set  up  the  want  of  consid- 
eration received  by  himself;  he  is  not 
permitted  to  say  that  the  promise  is  made 
without  consideration;  because  money 
paid  by  the  promisee  to  another  is  as  valid 
a  consideration  as  if  paid  to  the  promisor 
himself.  McDonald  v.  Magruder,  3  Pet. 
470,   7    L.    Ed.    744. 

67.  Guaranty  before  del'very. — Moses 
V.  National  Bank,  149  U.  S.  2'1S.  303.  37  L. 
Ed.  743;  D'Wolf  v.  Rabard.  1  Pet.  476,  7 
L.  Ed.  227.  See,  generally,  the  title 
GUARANTY. 

.\  guaranty  of  the  payment  of  a  negoti- 
able promissory  note,  wr'tten  by  a  third 
person  upon  the  note  before  its  delivery, 
requires  no  other  consideration  to  support 
it,  and  need  e.xpress  none  other  (even 
where  the  law  requires  the  consideration 
of  the  guaranty  to  be  expressed  in  writ- 
ing), than  the  consideration  which  the 
note  upon  its  face  implies  to  have  passed 
between  the  original  parties.  Moses  v. 
National  Bank,  149  U.  S.  298,  303,  37  L. 
Ed.  743. 

68.  Guaranty  after  delivery  of  paper. — 
Moses  V.  National  Bank,  149  I'.  S.  298.  :!0:5, 
37  L.  Ed.  743.  See.  generally,  the  title 
GUARANTY. 

A  guaranty  written  upon  a  promissory 
note,  after  the  note  has  been  delivered  and 
has  taken  effect  as  a  contract,  requires  a 
distinct  consideration  to  support  it:  and  if 
such  a  guaranty  does  not  express  any 
consideration,  it  is  void,  where  the  statute 
of  frauds,  as  in  Alabama,  requires  the  con- 
sideration to  be  expressed  in  writing. 
Moses  7'.  National  Bank,  149  U.  S.  298, 
303.   37   L.    Ed.   743. 
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a  consideration,''^  both  between  the  original  parties  and  as  against  third  per- 
sonsj*^  and  it  is  not  necessary  that  it  shall  state  that  it  is  "for  value  received."'^ ^ 
And  the  indorsement  of  such  a  note  is  itself  prima  facie  evidence  of  having  been 
made  for  value.'-     But  the  presumption  of  consideration  may  be  rebutted.'^^ 

C.  Sufficiency  of  Consideration. — Whatever  is  sufficient  consideration  to 
support  other  contracts  is  sufficient  to  support  negotiable  instrumentsJ'*  A  con- 
veyance of  property,'^"  a  purchase  of  property  at  sea,  without  delivery,"^  a  re- 
lease of  dower  by  a  married  woman,"^  and  the  compromise  of  a  disputed  claim,*^^ 
is  a  sufficient  consideration  for  a  bill  or  note. 

D.  Legality  of  Consideration— 1.  Necessity  for  Consideration  to  Be 
Legal. — In  order  for  commercial  paper  to  be  valid,  as  between  the  parties,  the 
consideration   for  which   it  is  given  must  be  legal  and  valid.' ^^ 


69.  Presumption     pf     consideration. — 

Foses  V.  National  Bank,  149  U.  S.  298, 
.•i()2,  37  L.  Ed.  743,  citing  Mandeville  v. 
\v'elch,  5  Wheat.  277,  5  L.  Ed.  87;  Page 
r  Bank,  7  Wheat.  35,  5  L.  Ed.  390;  Rid- 
dle V.  Mandeville,  5  Cranch  322,  3  L.  Ed. 
114;  Hoffman  v.  National  City  Bank,  12 
Wall.  181,  20  L.  Ed.  366.  See,  generally, 
the  titles  CONTRACTS;  PRESUMP- 
1  IONS  AND  BURDEN  OF  PROOF. 

Bills  of  exchange  and  negotiable  prom- 
i.ssory  notes,  are  distinguished  from  all 
other  parol  contracts,  by  the  circum- 
stance, that  they  are  prima  facie  evidence 
of  valuable  consideration,  both  between  the 
original  parties,  and  against  third  persons, 
lifandeville  v.  Welch,  5  Wheat.  277,  5 
L.  Ed.  87. 

A  bill  or  note  is  prima  facie  evidence, 
tinder  a  count  for  money  had  and  received, 
aaainst  the  drawer  or  indorser.  Page  v. 
Bank,  7  Wheat.  35,  5  L.  Ed.  390. 

70.  Presumption  holds  as  both  between 
parties  and  as  to  third  persons. — Mande- 
ville V.  Welch,  5  Wheat.  277,  284,  5  L. 
Ed.   87. 

"The  argument  of  the  defendant's  coun- 
sel admits,  that  where  a  bill  imports,  on 
its  face,  to  be  for  'value  received,'  it  is 
prima  facie  evidence  of  that  fact,  between 
the  original  parties;  but  it  is  stated  that 
it  is  not  evidence  of  the  fact  against  third 
persons.  We  know  of  no  such  distinction. 
In  all  cases,  where  the  bill  can  be  used 
as  evidence  either  against  the  parties,  or 
against  third  persons,  the  same  legal  pre- 
sumption arises,  of  its  having  been  given 
for  value  received,  as  exists  in  relation 
to  a  deed  expressed  to  be  given  for  a 
valuable  consideration.  In  this  respect, 
bills  of  exchange  and  negotiable  notes  are 
distinguished  from  all  other  parol  con- 
tracts, by  authorities  which  are  not  now 
to  be  questioned."  Mandeville  v.  Welch, 
5  Wheat.  277,  284,  5  L.  Ed.  87. 

Presumption  of  consideration  for  trans- 
fer.— See  post,  "Presumptions  in  Holder's 
Favor,"  VIII.  D. 

71.  Necessity  for  instrument  to  state 
that  it  was  given  "for  value  received." — 
Moses  V.  National  Bank,  149  U.  S.  298, 
302,  37  L.  Ed.  743;  Mandeville  v.  Welch, 
5  Wheat.  277,  5  L.  Ed.  87;  Page  v.  Bank, 
7  Wheat.  35,  5  L.  Ed.  390;  Riddle  v.  Man- 
deville, 5  Cranch  322,  3  L.  Ed.  114. 


72.  Presumption  that  indorsement  was 
for  value. — Moses  v.  National  Bank,  149 
U.  S.  298,  302,  37  L.  Ed.  743;  Riddle  v. 
Mandeville,  5  Cranch  322,  3   L.  Ed.   114. 

Presumption  of  consideration  for  trans- 
fer.— See  post,  "Presumptions  in  Holder's. 
Favor,"  VIII,  D. 

73.  Presumption  may  be  rebutted. — 
Page  V.    Bank,  7  Wheat.  35,  5  L.   Ed.  390. 

The  presumption  that  the  contents  of 
a  bill  or  note  have  been  received  by  the 
party  sued,  and  for  the  use  of  the  plain- 
tiff, may  be  rebutted  by  circumstances; 
and  a  recovery  cannot  be  had,  in  such  a 
case,  where  it  is  proved  that  the  money 
was  actually  received  by  another  party. 
Page  V.   Bank.  7   Wheat.  35,  5  L.   Ed.  390. 

74.  Consideration  sufficient  for  other 
contracts  sufficient  for  commercial  paper. 
—Swift  V.  Tyson.  16  Pet.  1,  22,  10  L.  Ed. 
865.  See,  generallv,  the  title  CON- 
TRACTS. 

75.  Conveyance  of  property. — Philpot 
V.  Cruninger,  14  Wall.  570,  20  L.  Ed.  743. 

78.  Purchase  of  property  at  sea  without 
delivery. — Weightman  v.  Caldwell,  4 
Wheat.  84.   85,  4   L.    Ed.   520. 

77.  Release  of  dower  right. — Sykes  v. 
Chadwick,  IS  Wall.  141,  21  L.  Ed.  824. 
See,  generally,  the  title  DOWER. 

A  woman's  right  of  dower  being  a  valu- 
able right  which  she  cannot  be  compelled 
to  resign,  and  which  the  law  protects  very 
carefully  from  her  husband's  control,  her 
release  of  it  is  a  good  consideration  for 
a  promise  to  pay  money  to  her  separate 
use.  Sykes  v.  Chadwick,  18  Wall.  141,  21 
L.   Ed.  824. 

Though  b3'  law  the  wife  might,  in 
fact,  under  the  special  circumstances  of 
the  case,  really  have  had  no  right  of 
dower,  still  if  her  release  was  deemed  req- 
uisite to  secure  the  sale  of  the  property, 
such  release  was  a  good  consideration  for 
the  promise  to  pay  her  money.  Sykes  v. 
Chadwick,  1»  Wall.  141,  142,  21  L.  Ed. 
824. 

78.  Compromise  of  disputed  claim. — 
Northern  Liberty  Market  Co.  v.  Kelly, 
113  U.  S.  199,  28  L.  Ed.  948.  See,  gen- 
erallv, the  ti^^e  COMPROMISE  AND 
SETTLEMENT. 

79.  Necessity  for  consideration  to  be 
leg-al.— Keith  v.  Clark,  97  U.  S.  454,  24 
L.   Ed.   1071;   Harris  v.   Runnels,  12   How. 
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2.  What  Coxtracts  Are  Ixvalid— a.  Contracts  Contrary  to  Statute.— 
Where  a  statute  prohibits  an  act  or  annexes  a  penalty  to  its  commission,  it  is 
true  that  the  act  is  made  unlawful,  but  it  does  not  follow  that  the  unlawfulness 
of  the  act  was  meant  by  the  legislature  to  avoid  a  contract  made  in  contraven- 
tion of  it.  \\here  a  statute  is  silent,  and  contains  nothing  from  which  the  con- 
trary can  properly  be  inferred,  a  contract  in  contravention  of  it  is  void.  But 
the  whole  statute  must  be  examined  in  order  to  decide  whether  or  not  it  does 
contain  anything  from  which  the  contrary  can  be  properly  inferred.^" 

b.  Gambling  Contracts.— The  original  payee  cannot  maintain  an  action  on  a 
note  the  consideration  of  which  is  money  advanced  by  him  upon  or  in  execution 
of  a  contract  of  wager,  he  being  a  party  to  that  contract,  or  having  fUrectly  par- 
ticipated in  the  making  of  it  in  the  name  of  or  on  behalf  of  one  of  the  parties.^i 

c.  Instruments  Given  for  Bills  of  Credit  Issued  h\  State. — Negotiable  paper 
given  for  bills  of  credit  emitted  by  a  state  contrary  to  the  provisions  of  the  con- 
stitution are  illegal  and  void.^**- 

d.  Instrument  Given  for  Money  to  Be  Used  for  Illegal  Purpose.— Vvomxi&ovy 
notes  given  for  a  balance  found  due  on  settlement  in  a  transaction  itself  for- 
bidden by  statute  and  illegal,  or  for  money  lent  to  enable  a  party  to  pay  bills 
which  the  person  taking  the  promissory  notes  had  himself  assisted,  in  violation 
of  statute,  to  issue  and  circulate,  cannot  be  en  forced. ■'^•' 

e.  Confederate  Contracts. — Notes  given  in  aid  of  rebellion.''-^    for  confederate 

As  to  power  of  state  to  issue,  and  what 
constUutes.  bills  of  credit,  see,  Renerallv 
the   title    CONSTITUTIONAL   LAW. 

A  promissory  note  given  for  certificates 
issued  at  the  loan  office,  in  Missouri 
payable  to  the  state  of  Missouri  un- 
der the  act  of  legislature  "establishing 
loan  offices,"  is  void.  Craig  v.  Missouri 
4  Pet.  410.  7  L.   Ed.  903. 

83.  Instrument  given  for  money  to  be 
used  for  illegal  purpose.— Brown  z-  Tark- 
ington,  3  Wall.  377,  378,  18  L.  Ed.  2.-)5-  Da- 
vidson V.  Lanier,  4  Wall.  447,  456,  18  L 
Ed.  377. 

The  fact  that  such  promissory  notes  are 
given  for  a  balance  found  due,  or  to  en- 
able a  principal  party  in  the  illegal  trans- 
action to  pay  notes  that  have  got  into 
public  circulation  and  are  unpaid,  does  not 
purge  them  from  the  infirmity  which  be- 
longed to  the  original  vicious  transaction 
Brown  zk  Tarkington,  3  Wall.  377,  378,  18 
L.  Ed.  2.5.5;  Davidson  v.  Lanier,  4  Wall 
447,  456,  18  L.  Ed.  377.  Sec  the  title  IL- 
LEGAL CONTRACTS. 

84.  Notes  given  in  aid  of  rebellion  — 
Keith  V.  Clark,  97  U.  S.  454,  24  L.  Ed 
1071;  Dewing  v.  Perdicaries,  96  U  S  193 
19,5  24  L.  Ed.  654;  Thomas  v.  Richmond' 
12  Wall.  349,  357,  20  L.  Ed.  453. 

In  Keith  'v.  Clark,  97  U.  S.  454,  24  L. 
Ed.  1071,  it  was  held  that  the  evidence  iii 
the  record  did  not  show  that  the  notes 
offered  in  payment  of  taxes  by  the  plain- 
tiff were  issued  in  aid  of  the  rebellion, 
or  on  any  consideration  forbidden  Jiy  the 
constitution  or  the  laws  cf  the  United 
States,  and  that  no  such  presumption 
arose  fiom  anvth.'ng  of  which  the  court 
could  take  iufUcial  notice.  See  cenerallv 
the  title  ILLEGAL  CONTRACTS. 


79.  80,  13  L.  Ed.  901;  Bethell  v.  Deinaret, 
10  Wall.  537,  19  L.  Ed.  1007;  Hanaucr  v. 
Drane,  12  Wall.  342.  20  L.  Ed.  439;  Han- 
a-er  v.  Woodruff,  15  Wall.  439.  21  L.  Ed. 
22  1;  Brown  v.  Tarkington,  3  Wall.  377, 
378,  18  L.  Ed.  255;  Craig  v.  Missouri,  4 
Pet.  410,  7  L.  Ed.  903.  Sec,  generally,  the 
title  ILLEGAL  CONTRACTS. 

80.  Statutory  prohibition  as  affecting 
validity. — Harris  i'.  Runnels.  12  How.  79, 
13  L.  Ed.  901;  National  Bank  v.  Mat- 
thews, 98  U.  S.  621,  627,  25  L.  Ed.  188. 
See.  also,  Gold  Mining  Co.  v.  National 
Bank,   96  U.   S.   640.   642,  24   L.    Ed.   648. 

Thus,  where  a  statute  of  Mississippi  de- 
clared that  slaves  should  not  be  brought 
into  the  state  without  a  previous  certifi- 
cate signed  by  two  freeholders,  with  a  cer- 
tificate of  the  clerk  of  the  county  from 
which  they  came,  certifying  that  the 
signers  were  respectal)le  freeholders; 
and  slaves  were  brought  in  without  such 
certificate  and  sold,  the  contract  is  not 
void,  but  the  purchaser  must  pay  his  note 
given  for  the  purchase  mon(>v.  Harris  t'. 
Runnels,  12  How.  79.  80,  13  L  T^d.  "01. 
See  the  titles  ILLEGAL  CONTRACTS; 
STATUTES. 

81.  Gambling  contracts. — Embrey  v. 
Jcmison,  131  U.  S.  336,  33  L.  Ed.  172 
(contract  for  purchase  of  future  cotton, 
neither  party  contemplating-  an  actual  de- 
livery, but  settlement  on  basis  of  differ- 
ence in  price).  See,  also.  McMullen  t'. 
Hoffman.  174  U.  S.  639.  659,  43  L.  Ed. 
1117.  See.  s-enerallv,  the  title  GAMB- 
LING CONTRACTS. 

82.  Bills  of  credit  issued  by  state. — 
Craig  f.  Missouri,  4  Pet.  410,  7  L.  Ed.  903; 
Bvrne  v.  Missouri,  8  Pet.  40,  8  L.  Ed. 
8.59;  Briscoe  v.  Bank,  11  Pet.  257,  9  L. 
Ed.  709. 
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currency, ^■^   for  bonds  issued  by  a  state  in  aid  of  the  rebellion. ^"^  or   for  goods 
sold  for  the  same  purpose,^'  are  illegal  and  void. 

f.  Instruments  Given  for  Slaves. — A  note  of  which  the  consideration  is  a 
slave,  slavery  being  at  the  time  lawful  by  the  law  of  the  place  where  the  note 
was  given,  is  valid. ^^ 

3.  Effect  of  Partial  Illegality. — A  partial  illegality  of  consideration  in- 
validates the  whole  instrument. ^^ 

4.  Evidence — a.  Burden  of  Proof. — The  burden  of  proving  illegality  of  con- 
sideration is  on  the  party  asserting  the  invalidity  of  the  instrument  sued  on.'-^-^ 


85.  Confederate  currency. — Bethell  v. 
Demaret.    10   Wall.   537.   19  L.    Ed.   1007. 

The  decision  of  a  state  court  which 
simply  held  that  promissory  notes,  given 
for  the  loan  of  "confederate  currency-," 
together  with  a  mortgage  to  secure  the 
notes,  were  nullities,  on  the  ground  that 
the  consideration  was  illegal,  according 
to  the  law  of  the  state,  at  the  time  the 
contract  was  entered  into,  is  not  a  de- 
cision repugnant  to  the  constitution. 
Bethell  v.  Demaret,  10  Wall.  537,  19  L. 
Ed.   1007. 

86.  Bonds  issued  in  aid  of  rebellion. — 
Hanauer  v.  Woodruff.  15  Wall.  4:i9,  :21  L. 
Ed.  224,  approving  and  distinguishing 
Thorington  v.  Smith,  8  Wall.  1,  19  L.  Ed. 
361. 

Bonds  issued  b}-  authority  of  the  con- 
vention of  Arkansas,  which  attempted  to 
carry  that  state  out  of  the  union,  for  the 
purpose  of  supporting  the  war  levied  by 
the  insurrectionary  bodies  then  controll- 
ing that  state  against  the  federal  govern- 
ment, do  not  constitute  a  valid  considera- 
tion for  a  promissory  note,  although 
bonds  of  that  character  were  used  as  a 
circulating  medium  in  Arkansas  and  about 
Memphis  in  the  common  and  ordinary 
business  transactions  of  the  people.  Han- 
auer v.  Woodruff.  15  Wall.  439.  21  L.  Ed. 
224. 

87.  Goods  sold  in  aid  of  rebellion. — 
Hanauer  v.  Doane.  12  Wall.  342,  20  L. 
Ed.  439:  Carlisle  z\  United  States,  16 
Wall.   147,   150,  21  L.   Ed.  426. 

Action  will  not  lie  for  the  price  of 
goods  sold  in  aid  of  the  rebellion,  or  with 
knowledge  that  the}^  were  purchased  for 
the  confederate  states  government.  A 
promissory-  note,  the  consideration  of 
which  is  wholly  or  in  part  the  price  of 
such  goods,  is  void,  and  an  action  can- 
not be  sustained  thereon  by  a  holder  who 
received  it.  knowing  for  what  it  was 
given.     Hanauer    v.    Doane,    12  Wall.  342, 

20  L.   Ed.  439. 

Due  bills  given  for  the  price  of  such 
goods,  and  passed  into  the  hands  of  a  per- 
son knowing  the  facts,  will  not  be  a  good 
consideration  for  a  note.  Hanauer  v. 
Doane.  12  Wall.  342.  20  L.  Ed.  439. 

88.  Instruments  given  in  payment  for 
slaves.— White  v.  Hart.  13  Wall.  646,  20 
L.   Ed.  685;   Boyce  v.  Tabb.   18  Wall.   546, 

21  L.  Ed.  757;  Randon  v.  Toby,  11  How. 
493,  13  L.  Ed.  784:  Groves  v.  Slaughter,  15 
Pet.  449,  10  L.  Ed.  800;  Rowan  v.  Run- 
nels,    5     How.     134,     141,     12     L.     Ed.     85; 


Truly  V.  Wanzer.  5  How.  141,  12  L.  Ed. 
88.  See.  generallv,  the  titles  ILLEGAL 
CONTRACTS:    SLAVES. 

It  is  no  defense  to  a  suit  brought  on  a 
promissory  note  executed  in  Louisiana, 
in  Februar}-,  1861,  bj-  the  holder  against 
the  maker,  to  allege  and  prove  that  such 
note  was  given  as  the  price  of  slaves  sold 
to  the  maker.  Such  sale  being  at  the  time 
lawful  in  the  said  state  was  a  sufficient 
consideration  for  a  note,  and  the  obliga- 
tion could  not  be  impaired  bj-  laws  of  the 
state  passed  subsequenth-  to  the  date 
thereof.  Bovce  v.  Tabb.  is  Wall.  546.  21 
L.    Ed.   757. 

An  action  was  instituted  in  the  circuit 
court  of  Louisiana,  on  a  promissory  note 
given  in  the  state  of  Mississippi,  for  the 
purchase  of  slaves  in  that  state:  the 
slaves  had  been  imported  in  1835-6.  as 
merchandise,  or  for  sale,  into  ^Mississippi,, 
by  a  nonresident  of  that  state.  The  con- 
stitution of  Mississippi,  adopted  on  the 
26th  ol  October,  1832,  declared,  that  the  in- 
troduction of  slaves  into  that  state,  as 
merchandise,  or  for  sale,  should  be  pro- 
hibited, from  and  after  the  first  day  of 
IMay.  1833.  The  parties  to  the  note  con- 
tended, in  the  circuit  court,  that  the  con- 
tract was  void;  asserting  that  it  was  made 
in  violation  of  the  provision  of  the  con- 
stitution of  }iliss:ssippi,  which,  it  was  in- 
sisted, was  operative  after  }^Iay  1st,  1833,. 
without  legislative  enactment  to  carry  the 
same  into  effect.  Held,  that  the  prohibi- 
tion of  the  constitution  did  not  invalidate 
the  contract,  but  that  an  act  of  the  legis- 
lature of  the  state  was  required  to  carrj^ 
it  into  effect:  and  no  law  on  the  subject 
of  the  prohibition  in  the  constitution,  was 
passed  until  1837.  Gr'  ves  v.  Slaughter,  15 
Pet.  449,  10  L.  Ed.  800;  Rowan  v.  Runnels, 
5  How.  134,  12  L.  Ed.  85;  Truly  v.  Wan- 
zer, 5  How.  141,  12  L.  Ed.  88. 

A  plea  that  notes  sued  on  were  given 
for  African  negroes  imported  into  Texas 
after  1833  was  no  legal  defense,  where  the 
creditor  had  no  connection  with  the  per- 
son who  introduced  the  negroes  contrary 
to  law.  Randon  v.  Tobv,  11  How.  493,  13 
L.    Ed.   7S4. 

89.  Partial  illegality  of  consideration  in- 
validates note. — Hanauer  :.  Doane.  12 
Wall.  342,  20  L.  Ed.  4  39.  See.  generallv, 
the  title  ILLEGAL  CONTRACTS. 

90.  Burden  of  proof. — Keith  v.  Clark.  97 
U.  S.  454.  24  L.  Kd.  1071.  See.  arenerallv, 
the  title  PRESUMPTIONS  AND  BUR- 
DEN  OF  PROOF. 
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b.  Adiiii'ssibility. — On  an  issue  as  to  whetlier  certain  promissory  notes,  dated 
on  a  particular  day,  were  given  for  money  lost  at  play  and  tlierefore  void,  it  is 
not  allowable  to  prove  tbat  tbe  party  giving  them  was  intoxicated  on  the  day  of 
the  date  of  the  notes  in  suit,  and  that  when  intoxicated  he  had  a  propensity  to 
game.^^ 

c.  Competency  of  JJ'ifiicsscs.—A  party  to  a  negotiable  paper,  having  given  it 
value  and  currency  by  the  sanction  of  his  name,  shall  not  afterwards  invalidate 
it  by  showing,  upon  his  own  testimony,  that  the  consideration  on  which  it  was 
executed  was  illegal. "^ 

E.  Failure  of  Consideration — 1.  Total  Failure — a.  Effect. — As  between 
the  immediate  parties  to  commercial  paper,  the  consideration  is  open  to  inquiry,  and 
a  total  failure  of  consideration  may  be  shown  by  way  of  defense  in  an  action 
thereon  by  the  payee. ^-^ 

b.  JJ^Jiot  Constitutes. — It  has  been  held  that  the  emancipation  of  slaves  for 
which  a  note  was  given  does  not  amount  to  a  failure  of  consideration  for  the 
note.9-t 

c.  Effect  of  .yczv  Agreement  as  Curing  Failure  of  Consideration. — A  fail- 
ure of  consideration  ma\'  be  cured  by  a  new  agreement  subsequentlv  entered 
into  between  the  parties. ^-^ 

2.  Partial  Failurk. — As  a  general  rule  partial  failure  of  consideration  for 
commercial  paper  cannot  be  shown  by  way  of  defense  in  an  action  thereon  by 
the  payee  against  the  principal  debtor. ^^  especially  where  the  extent  of  the  fail- 
ure of  consideration  is  unascertained.^' 

IV.    Maturity  and  Time  of  Payment. 
A.    As  Dependent  upon  Form   of  Instrument — 1.  Instrumkxt  Exprkss- 
ING  No  Time  of   Payment. — An  instrument  having  no  day  of  pavmcnt  speci- 


91.  Admissibility  of  evidence  as  to  il- 
legality of  consideration. — Tlmmpson  v. 
Bowie,  4  Wall.  40:;,  IS  L.  Efl.  42.3.  See, 
generally,    the    title    EVIDENCE. 

92.  Ccmpetency  of  party  bound  to  im- 
peach paper. — Henderson  v.  Anderson,  3 
How.  73,  11  L.  Ed.  499;  Smytn  z'.  Strader, 
4  How.  404,  11  L.  Ed.  1031:  Sweeny  v. 
Easter,  1  Wall.  166,  173,  17  L.  Ed.  681; 
United  States  Bank  v.  Dunn,  6  Pet.  51, 
57,  8  L.  Ed.  316;  Bank  v.  Tones,  8  Pet. 
12,  8  L.  Ed.  850;  Creath  z:  Sims,  5  How. 
192,  12  L.  Ed.  111.  See,  generally,  the 
title  WITNESSES. 

93.  Total  failure  of  consideration. — 
Greenleaf  z'.  Cook,  2  Wheat.  13,  4  L.  Ed. 
172;  Hoffman  v.  National  C'ty  Bank,  12 
Wall.  181,  190,  20  L.  Ed.  366.  See.  gen- 
erally, the  title  CONTRACTS. 

Effect  as  against  bona  fide  holder. — See 
post,  "Illegah'ty.  Want  or  Failure  of  Con- 
sideration," VIII,   C,   10. 

94.  Emancipation  of  slaves  for  which 
note  given. — Holmes  t'.  Sevier,  154  U.  S. 
582,  20  L.  Ed.  876,  citing  Osborn  z'.  Nich- 
olson,  13   Wall.  654,  20   L.    Ed.   680. 

95.  Failure  of  cons'deration  cured  by 
new  agreement. — Young  v.  Grundy,  7 
Cranch   54  8,  3   L.  Ed.  435. 

Although  the  consideration  of  a  prom- 
issory note  fail,  by  reason  of  tlic  failure 
of  the  payee  to  perTorm  his  part  of  the 
agreement  upon  which  it  was  given,  yet, 
if  a  new  agreement,  as  a  substitute  for 
the  old  one,  be  entered  into  between  the 
original  parties  to  the  note,  this  failure 
of    the    original    consideration    creates    no 


equity  in  favor  of  the  maker  of  t'-'e  note, 
acainst  the  indorsee,  even  in  Virgii^'ri. 
Young  t'.  Grundy,  7  Cranch  54 S.  3  L.  Ed. 
435. 

96.  Partial    failure    of    consideration. — 

Greenleaf  z:  Cook.  2  Wheat.  13.  4  L.  Ed. 
172.  See.  also.  Miller  v.  Tiffany.  1  Wall. 
298,  17  L.  Ed.  540,  where  the  evidence  was 
held  insufficient  to  show  partial  failure  of 
consideration. 

Where  a  promissorj^  note  was  given  for 
the  purchase  of  real  propertj',  held,  that 
the  failure  of  ccns-VJeration.  through  de- 
fect of  title,  mi^st  be  total,  in  order  to 
constitute  a  good  defense  to  an  action  on 
the  note.  Greenleaf  v.  Cook.  2  Wheat. 
13.  4  L.  Ed.   172. 

Where  a  note  was  given,  with  full 
knowledge  of  the  extent  of  an  encum- 
brance, and  the  party  thus  consented  to 
receive  the  title,  its  defect  was  held  no 
legal  bar  to  an  action  on  the  note.  Green- 
leaf z'.    Cook,   2   Wheat.    13.   4   L.    Ed.    172. 

But  see  Vv'ithers  v.  Greene,  9  How.  213, 
229.  13  L.  Ed.  109,  where  it  was  held,  that, 
under  the  Alabama  statute,  a  partial  fail- 
ure of  consideration  could  be  shown  by 
way  of  defense  in  an  action  on  a  single 
bill  by  the  assignee  against  the  obligor. 
And   see,   generally,   the   title    BONDS. 

Effect  as  against  bona  fide  holder. — 
See  post,  "Illegality,  Want  or  Failure  of 
Consideration,"  VI f I,  C,  10. 

97.  Extent  of  partial  failure  unascer- 
tained.— Burnes  z\  Scott,  117  U.  S.  5S2, 
583,   29    L.    Ed.    991. 
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fied  is  payable  immediately.^^ 

2.  Instrument  Payable  on  Demand. — An  instrument  payable  on  demand  is 
not  due,  without  demand,  until  after  the  lapse  of  a  reasonable  time  within  which 
to  make  demand. ^^  In  the  absence  of  statute,  what  is  a  reasonable  time  within 
which  to  make  demand,  and  after  the  expiration  of  which  the  instrument  will 
become  due,  is  a  question  of  law,^  dependent  on  the  circumstances  of  the  case, 
and  governed  by  the  intention  of  the  parties  as  manifested  in  the  paper  and  the 
purposes  for  which  it  was  issued  and  put  in  circulation. ^  But  by  statute  in 
some  states,  reasonable  time  for  this  purpose  has  been  fixed  at  a  certain  time 
after  date  of  the  instrument.-"* 

3.  STiPtJivATiONS  Hastening  Time  of  Payment. — An  instrument  may  be 
made  payable  at  a  particular  time  and  contain  a  stipulation  providing  that  it  may 
be  due  at  an  earlier  date  upon  the  happening  of  a  contingency  therein  named.-^ 
Such  a  provision  is  not  illegal  as  being  in  the  nature  of  a  penalty,-''  and  the 
negotiability  of  the  instrument  is  not  attected  thereby.^  If  the  contingency  has- 
tening the  time  of  payment  does  not  occur,  the  instrument  is  not  due  until  ilie 
final  date  expressed  therein." 


98.  Instrument  expressing  no  time  of 
payment. — Sheehy  v.  Mandeville,  7  Cranch 
208,  218,  3  L.  Ed.  317:  Sebree  v.  Dorr,  9 
Wheat.  558,   6   L.   Ed.   KiO. 

99.  Instrument  payable  on  demand. — 
Morgan  v.  United  States,  113  U.  S.  476,  28 
L.  Ed.  1044;  Paine  v.  Central  Vermont  R. 
Co.,    118   U.    S.    152,    160.    30    L.    Ed.    193. 

1.  Reasonable  time  a  question  of  law. — 
Paine  v.  Central  Vermont  R.  Co.,  118  U.  S. 
152,  160,  30  L.  Ed.  193;  Morgan  v.  United 
States.   113  U.  S.  476.  28   L.   Ed.   1044. 

2.  What  constitutes  reasonable  time. — 
Morgan  v.  United  States,  113  U.  S.  476,  28 
L.  Ed  1044;  Paine  v.  Central  Vermont  R. 
Co.,    118   U.    S.    152,    160,   30   L.    Ed.    193. 

3.  Statute  fixing  reasonable  time  for  de- 
mand.— Paine  v.  Central  Vermont  R.  Co., 
118   U.   S.   152,  160,  30   L.   Ed.   193. 

In  Massachusetts  and  Vermont,  by  stat- 
utes, reasonable  time  for  this  purpose  is 
defined  to  be  sixty  days  from  the  date  of 
the  note.  Paine  v.  Central  Vermont  R. 
Co.,  118  U.  S.  152,  160,  30  L.  Ed.  193. 

Po-wer  of  state  to  establish  rule  as  to 
reasonable  time. — The  power  ot  the  state 
legislatures  to  establish  such  a  rule  pro- 
spectively, with  regard  to  promissory 
notes  made  &nd  payable  within  their  re- 
spective jurisdictions,  has  not  been  and 
cannot  be  doubted.  Paine  v.  Central  Ver- 
mont R.  Co.,  118  U.  S.  152.  160,  30  L.  Ed. 
193. 

4.  Stipulations  hastening  time  of  pay- 
ment.— Chicago  R.,  etc.,  Co.  v.  Merchants' 
Nat.  Bank,  136  U.  S.  268,  285,  34  L.  Ed. 
349;  Dean  v.  Nelson,  10  Wall.  158,  19  L. 
Ed.  926;  Moline  Plow  Co.  v.  Webb,  141 
U.  S.  616,  35  L.  Ed.  879. 

5.  Provision  not  a  penalty. — Dean  v. 
Nelson,  10  Wall.  158,  19  L.  Ed.  926.  See, 
generally,  the  title  PENALTIES  AND 
FORFEITURES. 

.A.  sale  of  stock  in  a  company  at  its  par 

.  value,  the  consideration  to  be  paid  out  of 

the  net   receipts   of  earnings   of  the  stock, 

received  quarterly  by  the  company,  and  a 

note    given    therefor,    with    the    condition 


that  the  principal  should  become  due  if 
the  installments  were  not  regularly  paid; 
held,  a  valid  sale  under  the  circumstances. 
Such  a  condition  in  the  note  is  not  a  pen- 
alty, but  is  of  the  substance  of  the  con- 
tract. Dean  v.  Nelson,  10  Wall.  158,  19 
L.  Ed.  926. 

6.  Negotiability  not  effected  by  provi- 
sion hastening  time  of  payment. — Chi- 
cago R.,  etc.,  Co.  V.  Merchants'  Nat.  Bank, 
136  U.  S.  268,  285,  34  L.  Ed.  349. 

7.  Failure  of  contingency. — Moline  Plow 
Co.  V.  Webb,  141  U.  S.  616,  35  L.   Ed.  879. 

Where  a  deed  of  trust  securing  several 
notes  provided  that  upon  the  default  in 
the  payment  of  the  interest  of  any  one, 
all  should  become  due*  and  the  deed  of 
trust  be  enforceable  at  the  option  of  the 
holder,  it  was  held  that  where  the  holder 
did  not  exercise  option,  the  statute  of  lim- 
itation did  not  commence  to  run  until  the 
final  maturity  of  the  notes.  Moline  Plow- 
Co.  V.  Webb,  141  U.  S.  616,  35  L.  Ed.  879. 
See,  generally,  'the  title  LIMITATION 
OF  ACTIONS  AND  ADVERSE  POS- 
SESSION. 

Government  bonds  payable  at  a  fixed 
da}^,  but  redeemable  at  the  pleasure  of  the 
government  at  any  time  within  fifteen 
years  before  the  day  fixed  for  final  pay- 
ment are  not  due  until  the  day  fixed  for 
final  payment.  Morgan  :•.  United  States, 
113   U.   S.   476,   495,   28   L.    Ed.    1044. 

Where  government  bonds  are  payable 
upon  a  fixed  day  but  redeemable  before 
that  date  at  the  option  of  the  government 
and  the  law  providing  for  their  redemp- 
tion provides  for  giving  of  public  notice 
by  the  government  of  the  redemption,  and 
that  "in  three  months  after  the  date  of 
such  public  notice  the  interest  on  the 
bonds  so  selected  and  advertised  shall 
cease,"  a  bond,  notice  of  the  redemption 
of  which  has  been  given  by  the  govern- 
ment according  to  the  statute,  is  not,  even 
after  the  maturity  of  the  call,  overdue  in 
a  commercial  sense  until  after  the  day  of 
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4.  Checks. — A  check  is  not  treated  as  overdue,  although  it  is  taken  by  the 
holder  some  days  after  its  date,  and  it  is  payable  on  demand.  On  the  contrary, 
th.e  hokler  in  such  a  case  takes  it,  subject  to  no  equities  of  which  he  has  not,  at 
the  time,  notice ;  for  a  check  is  not  treated  as  overdue  merely  because  it  has  not 
been  presented  as  early  as  it  might  be,  or  as  a  bill  of  exchange  is  required  to  be, 
to  charge  the  drawer,  or  indorser,  or  transferrer.  One  reason  for  this  seems  to 
be.  ti;ai,  strictly  speaking,  a  check  is  not  due  until  it  is  demanded.^ 

B.  As  Dependent  upon  Days  of  Grace — 1.  DEriNiTiox  and  Nature  of 
Grace. — Grace  is  an  allowance  of  a  certain  time  to  the  debtor,  to  make  payment, 
beyond  the  time  at  which,  by  the  terms  of  a  bill  or  note,  it  becomes  due  and 
payable.^  If  paper  is  entitled  to  grace,  it  is  not  due  for  the  purpose  of  protest 
until  the  last  day  of  grace. ^"^ 

2.  W'hat  Law  Governs. — The  right  to  grace  is  dependent  on  the  law  of  the 
place  where  the  instrument  is  payable.^ ^ 

3.  Time  Allowed  by  Way  of  Grace — a.  Undo-  the  Laze  McrcJumt. — Under 
the  general  law  merchant,  the  time  allowed  as  grace  is  three  days,'-  and  it  will 
be  presumed  that  the  contract  is  governed  by  the  general  law  merchant  and  en- 
titled to  three  days  of  grace. ^^ 


unconditional  payment.  Morgan  v.  United 
States,  113  U.  S.  476,  49.5,  28  L.  Ed.  1044. 
The  rule  that  negotiable  government  se- 
curities, redeemable  at  the  pleasure  of 
the  government  after  a  specified  date,  but 
in  which  no  day  is  fixed  for  final  payment, 
ceases  to  be  negotiable  as  overdue  after 
day  named  when  they  first  became  re- 
deemable, must  be  limited  to  cases  where 
the  title  of  the  purchaser  is  acquired  with 
notice  of  the  defect  of  title,  or  under  cir- 
cumstances which  discredit  the  instru- 
ment, such  as  would  efifect  the  title  of  ne- 
gotiable paper  pa}\'ible  on  demand,  when 
purchased  after  an  unreasonable  time  from 
the  day  of  issue.  Morgan  v.  United 
vStates,  113  U.  S.  470,  495,  496.  28  L.  Ed. 
1044,  limiting  Texas  v.  White,  7  Wall.  700, 
19  L.  Ed.  227,  where  it  was  held  that  gov- 
ernment bonds  fixing  no  date  of  payment, 
but  redeemable  at  a  certain  time,  were 
overdue  after  the  arrival  of  the  time  when 
the  government  could  redeem.  .See  the 
title  MUNICIPAL.  COUNTY,  STATE 
AND    FEDERAL   SECURITIES. 

8.  Maturity  of  checks. — Bull  v.  First 
Nat.  Bank,  123  U.  S.  105,  111,  31  L.  Ed.  97. 

Checks  dated  October  15,  1881,  were  in- 
dorsed to  a  bona  fide  holder  March  24, 
1882,  and  by  him  presented  three  daj'S 
later.  Funds  against  which  the  checks 
were  drawn  remained  undisturbed  in  the 
hands  of  the  drawee,  and  the  drawer  was 
in  no  way  injured  or  prejudiced  by  a  fail- 
ure to  present  them  sooner.  It  was  held 
that  the  instruments  were  not  overdue,  so 
as  to  subject  the  holder  to  equities  exist- 
ing between  the  prior  parties  thereto. 
Bull  V.  First  Nat.  Bank,  123  U.  S.  105,  111, 
31  L.  Ed.  97. 

9.  Grace  defined.— Bell  v.  First  Nat. 
Bank,  115  U.  S.  373.  20  L.  Ed.  409. 

"Days  of  grace  from  their  very  term, 
originate  partly  in  convenience  and  partly 
in  the  indulgence  of  the  creditor."  Og- 
den  V.  Saunders,  12  Wheat.  213,  342,  6  L. 
Ed.   606. 

"It  was  said  by  Chief  Justice   Marshall, 


in  delivering  the  opinion  of  this  court  in 
1828,  in  Bank  :•.  Triplett,  1  Pet.  25,  31, 
7  L.  Ed.  37,  40:  'The  allowance  of  days 
of  grace  is  a  usage  which  pervades  the 
whole  commercial  world.  It  is  now  uni- 
versally understood  to  enter  into  every 
bill  or  note  of  a  mercantile  character, 
and  to  form  so  completely  a  part  of  the 
contract,  that  the  bill  does  not  become 
due,  in  fact  or  in  law,  on  the  day  men- 
tioned on  its  face,  but  on  the  last  day  of 
grace.  A  demand  of  payment  previous  to 
that  day  will  not  authorize  a  protest, 
or  charge  the  drawer  of  the  bill.  This 
is  universally  admitted,  if  the  bill  has  been 
accepted.' "  Bell  v.  First  Nat.  Bank,  115 
U.    S.   373,   29   L.    Ed.   409. 

10.  Paper  not  due  until  last  day  of  grace. 
— Cookendorfer  ?•.  Preston,  4  How.  317, 
327,  11  L.  Ed.  992;  Renner  v.  Bank,  9 
Whea..  581,  586,  6  L.  Ed.  166;  Bank  v. 
Iriplett,  1  Pet.  25,  32,  7  L.  Ed.  37;  Bell  v. 
First  Nat.  Bank,  115  U.  S.  373,  383,  29 
L.   Ed.  409. 

11.  What  law  governs. — Pierce  v.  Ind- 
seth,  106  U.  S.  540,  550,  27  L.  Ed.  254. 
See   the    title   CONFLICT    OI'    LAWS. 

12.  Three  days  of  erace  allowed  under 
general  law  merchant. — Bank  v.  Triplett, 
1  Pet.  25.  7  L  Ed.  37;  Bell  v.  First  Nat. 
Bank,  115  U.  S.  373,  29  L.  Ed.  409;  Bus- 
sard  V.  Levering,  6  Wheal.  102,  5  L.  Ed. 
215;  Mills  V.  United  States  Bank.  11 
Wheat.  431,  6  L.  Ed.  512;  Renner  v.  Bank, 
9  Wheat.  581,  584,  6  L.  Ed.  166;  Cooken- 
dorfer V.  Preston,  4  How.  317.  11  L.  Ed. 
992;  Lindenberger  v.  Beall,  6  Wheat.  104, 
5  L.  Ed.  216;  Adams  v.  Otterback,  15 
How.    539.    14    L.    Ed.    805. 

If  the  acceptor  of  a  bill  takes  the  time 
fixed  by  the  drawer  and  three  daj's'  grace, 
whereby  the  bill  as  to  him  is  fully  due, 
he  is  not  entitled  to  three  days'  further 
grace.  Bell  :■.  First  Nat.  Bank,  115  U. 
S.   373,   :i7'.),    29    L.    Ed.    409. 

13.  Presumption  that  instrument  is 
governed  by  general  law  rather  than  usage. 
— Rcnnor    v.    Bank,    9    Wheat.    581,    584,   G 
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b.  Effect  of  Usage  or  Ci(sto)}i. — The  time  allowed  by  way  of  grace  may  be 
controlled  by  a  usage  or  custom.^-*  The  usage  must  be  general,  notorious,  and 
acquiesced  in.^^  but  it  is  not  necessary  that  its  existence  be  known  to  the  parties 
to  the  paper  in  order  for  it  to  enter  into  and  form  a  part  of  the  contract.^*^ 

4.  Paper  Entitled  to  Grace — a.  As  Dependent  on  Character  of  Instrument. 
• — Days  of  grace  are  allowed  both  upon  bills  of  exchange,  whether  foreign  or 
iidand,  and  promissory  notes, ^'  but  not  upon  checks.^^ 

b.  As  Dependent  on  Time  of  Payment. — Grace  is  allowed  upon  paper  payable 
at  a  fixed  time,^^  upon  paper  payable  at  a  certain  time  after  sight,-"  but  not 
upon  paper  payable  on  demand.-^ 

5.  Effect  \\here  Second  Day  of  Grace  Falls  on  Saturday. — If  the  sec- 
ond day  of  grace  falls  on  Saturday,  it  is  the  last  day  of  grace. -- 

V.    Acceptance  of  Bills  of  Exchange. 

A.  Definition  and  Nature  of  Acceptance. — An  acceptance  imports  an  en- 
gagement, on  the  part  of  the  acceptor,  to  the  payee  or  other  lawful  holder  of  the 


L.   Ed.   166. 

The  usage  of  making  the  demand  on 
the  third  day  of  grace  has  become  so  gen- 
eral, that  courts  of  justice  will  notice  it 
ex  officio;  and  in  the  absence  of  any  proof 
to  the  contrarj',  will  presume  that  such 
was  the  understanding  of  all  parties  to  a 
note,  when  they  put  their  names  upon 
it.  Renner  v.  Bank,  9  Wheat.  5S1,  584. 
6    L.    Ed.    166. 

14.  Control  of  law  merchant  by  usage. 
— Adams  :•.  Otterback,  15  How.  539,  14 
L.  Ed.  805;  Cookendorfer  v.  Preston,  4 
How.  317,  11  L.  Ed.  992:  Renner  v.  Bank. 
9  Wheat.  581,  6  L.  Ed.  166;  Mills  v.  United 
States  Bank,  11  Wheat.  431,  6  L.  Ed.  512; 
Bank  v.   Triplett,   1   Pet.   25,   7   L.   Ed.   37. 

The  usage  of  the  place  on  which  a  bill 
is  drawn,  or  where  payment  is  deinanded, 
uniformly  regulates  the  number  of  days 
of  grace  which  must  be  allowed.  Bank 
V.  Triplett,  1   Pet.  25,  7  L.   Ed.  37. 

Evidence  of  such  a  local  custom  is  ad- 
missible, in  order  to  ascertain  the  under- 
standing of  the  parties,  with  respect  to 
their  contracts  made  with  reference  to 
it.  Renner  v.  Bank,  9  Wheat.  581,  6  L. 
Ed.    166. 

By  the  custom  of  the  banks  in  the  dis- 
trict of  Columbia,  payment  of  a  proinis- 
sor)-  note  is  to  be  demanded  on  the  fourth 
day  after  the  time  limited  for  the  payment 
thereof,  in  order  to  charge  the  indcrser, 
contrary  to  the  general  law  merchant, 
which  requires  a  demand  on  the  third  day. 
Renner  v.  Bank.  9  Wheat.  581,  6  L.  Ed. 
166;  Mills  V.  United  States  Bank,  11 
Wheat.  431,  6  L.  Ed.  512;  Bank  v.  Trip- 
lett, 1  Pet.  25,  7  L.  Ed.  37;  Cookendorfer 
V.  Preston,  4  How.  317,  11  L.   Ed.  992. 

The  usage  has  been  changed  as  to  notes 
deposited  for  collection,  and  been  made 
CO  conform  to  the  general  law  merchant, 
which  allows  only  three  daj^s  of  grace. 
Cookendorfer  z\  Preston,  4  How.  317,  11 
U.    Ed.    992. 

15.  Usage  must  be  general,  notorious 
and  acquiesced  in. — Adams  v.  Otterback, 
15    How.   539,   14  L.    Ed.   805. 


Evidence  that  the  bank  which  was  the 
h  ider  of  a  note,  had  changed  the  pre-ex- 
isting custom,  and  had  held  the  paper 
until  the  fourth  dav  of  grace,  giving  notice 
to  the  indorser  on  Monday,  when  the  note 
fell  due  on  Sunday,  was  held  not  suffi- 
cient to  establish  an  usage.  Adams  :•. 
Otterback,  15  How.  539.  14  L.   Ed.  805. 

16.  Usage  need  not  be  known  to  parties 
to  paper. — Mills  v.  United  States  Bank, 
11  Wheat.  431,  6  L.  Ed.  512:  Bank  v. 
Triplett,   1   Pet.   25.   7   L.    Ed.   37. 

17.  Grace  allowed  on  both  bills  and 
notes. — Bell  v.  First  Xat.  Bank,  155  U.  S. 
373.   29   L.   Ed.   409. 

18.  Checks  not  entitled  to  grace. — Bull 
:•.  First  Xat.  Bank.  123  U.  S.  105,  111.  31 
L.  Ed.  97:  Merchants*  Xat.  Bank  v.  State 
Xat.  Bank,  10  Walk  604,  647,  19  L.  Ed. 
1008. 

19.  Paper  payable  at  fixed  time. — Bell 
f.  First  Xat.  Bank,  115  U.  S.  373,  29  L. 
Ed.    409. 

As  to  every  bill  not  paj^able  on  demand, 
the  day  on  which  oayment  is  to  be  made  to 
prevent  dishonor  is  to  be  determined  by 
adding  three  days  of  grace,  where  the  bill 
itself  does  not  otherwise  provide,  to  the 
time  of  payment,  as  fixed  in  the  bill.  Bell 
z'.  First  Nat.  Bank,  115  U.  S.  373,  29  L. 
Ed.  409. 

20.  Paper  payable  after  sight. — Bell  v. 
First  Xat.  Bank,  115  U.  S.  373,  29  L.  Ed. 
409. 

Where  a  bill  payable  a  certain  number 
of  daj's  after  sight  was  accepted,  but  the 
date  of  the  acceptance  did  not  appear,  the 
acceptor  writing  across  the  face  of  it 
"due  21st  of  May,"  it  was  held,  that  the 
instrument  was  entitled  to  three  days  of 
grace  and  was  not  subject  to  protest  un- 
til May  24th.  Bell  v.  First  Xat.  Bank, 
115  U.   S.   373,   29   L.   Ed.   409. 

21.  Paper  payable  on  demand. — Bell 
r.  First  Xat.  Bank,  115  U.  S.  373,  29  L. 
Ed.    409. 

23.  Effect  where  second  day  of  grace 
falls  on  Saturday. — Bussard  z\  Levering,  6 
Wheat.   102,  5   L.   Ed.   215. 
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bill,  to  pay  the  saine,  if  duly  presented,  when  it  bec'omes  due,  according  to  the 
tenor  of  the  acceptance.^-"'  A  general  acceptance  is  an  engagement  to  pay  ac- 
cording to  the  tenor  of  the  bill.-^ 

B.  Necessity  of  Acceptance. — In  order  to  render  the  drawee  of  a  bill  of 
exchange  liable  thereon,  it  is  necessary  that  he  should  have  accepted  it,-'"^  and 
this  is  true  as  to  bills  drawn  by  agent  on  his  principal,  where  the  agent,  in  draw- 
ing, exceeds  the  express  authority  of  the  principal.-*' 

C.  Form  and  Requisites — 1.  Writing — a.  Necessity  of  IVriting. — In  the 
absence  of  statute  requiring  it,-"  an  acceptance  of  a  bill  of  exchange  need  not  be 
in  writing.^^ 

b.  Necessity  for  Acceptance  to  Be  JJ'ritteii  on  Bill. — By  statute,  in  some 
states,  the  holder  may  require  an  acceptance  to  be  written  on  the  bill.-^ 

2.  Acceptance  to  Be  in  Terms  oe  Bill. — The  drawer  is  entitled  to  an  ac- 
ceptance in  the  terms  of  the  draft."" 

D.  By  Whom  Acceptance  Must  Be  Made. — An  acceptance  must  be  made 
by  the  drawee  of  the  bill,^^  or  by  his  agent  or  representative,-"^  and  an  acceptance 


23.  Acceptance  defined. — Hoffman  z\ 
National  City  Bank,  12  Wall.  181.  186,  20 
L.  Ed.  366;  Cox  v.  National  Bank,  100 
U.    S.   704,   712,   25    L.    Ed.    730 

An  acceptance  is  an  engagement  to  pay 
the  bill  according  to  the  tenor  of  the  ac- 
ceptance. Cox  V.  National  Bank,  100  U. 
S.  704,  712,  2.5  L.  Ed.  739. 

24.  General  acceptance  defined. — Cox  7>. 
National  Bank,  100  U.  S.  704,  712,  2.5  L. 
Ed.    739. 

25.  Necessity  of  accentance  in  order  to 
render  drawee  holder. — T'arsons  z'.  .Armor, 
3    Pet.    413,    7    L.    E'-l.    724. 

26.  Bills  drawn  by  aeerit  on  principal. 
— Parsons  v.  Armor,  3  Pet.  413,  7  L.  Ed. 
724.  See,  generally,  the  title  PRIX'CI- 
PAL  AND  AGENT. 

E.,  at  New  Orleans,  was  the  corre- 
spondent of  P.,  at  Boston,  received  goods 
from  him  on  consignment,  and  was,  from 
time  to  time,  directed  to  purchase  pro- 
duce, and  ship  the  same  to  P.,  and  was 
instructed  to  draw  on  P.  for  the  funds 
to  pay  for  the  same:  when  he  made  pur- 
chases, "the  bills  of  parcels  were  made 
out  in  the  name  of  F.,  and  the  accounts 
entered  in  the  books  of  the  different  mer- 
chants, in  his  name:"  the  general  course 
of  tlie  business  was,  that  P.  sent  out, 
in  his  own  vessels,  merchandise  to  V., 
which  was  sold  by  E.,  and  E.,  at  tlie  re- 
quest of  P.,  purchased  from  merchants 
in  .\'ew  Orleans,  produce,  and  shipped  the 
same  as  ordered  by  P.:  and  to  put  him- 
self in  funds  for  the  same,  when  neces- 
sary, drew  bills  of  exchange  on  P  .  who 
had  always,  until  the  presentation  of  the 
bills  on  which  the  suit  was  brought,  ac- 
cepted and  paid  the  same:  but  he  did  not, 
in  his  purchases,  act  under  the  idea  that 
he  was  restricted  in  his  purchases  to  the 
drawing  of  bills  for  payment  of  the  ar- 
ticles purchased  for  P.  h'  purchased  a 
quantity  of  tobacco,  to  be  shipped  ^o  P., 
and  payment  for  the  same  in  bills  on  P. 
made  a  particular  part  of  the  contract  for 
the  purchase;  at  the  time  of  the  purchase, 
E.  showed  to  the  vendor  of  the  tobacco, 
the  letters  from  P.,  ordering  the  purchase 


and  shipment  of  tile  same;  some  of  thi 
bills  drawn  by  E  on  P.  and  which  were 
delivered  to  the  vendor  of  the  tobacco, 
<n  payment  for  the  same,  were  refused 
acceptance  and  payment,  and  this  suit 
wa-;  instituted  for  the  recovery  of  the 
amount  of  the  bills  from  P.  Held,  that 
P.  wa'i  not  liable  to  pay  the  bills.  Par 
sons    :■     Armor.   3    Pet.    41  :i,    7    L.    Ed.    721. 

27.  Statute  requiring  acceptance  to  be 
in  writing.— Hall  v.  Cordel,  142  U.  S.  113, 
116,  35   L.  Ed.  956. 

In  Missouri,  by  st.itute.  an  acceptance 
must  be  in  writing.  Hall  z'.  Cordell.  142 
U.    S.    115,    119,   35    L.    Ed.    956. 

28.  Writing  not  necessary  m  ab<?er?e 
cf  statute. —  Raborg  z'.  Peyton,  2  Wheiit. 
385,  4  L.  Ed  268;  Scudder  v.  Union  Nat. 
Bank.  91    U.   S.  406,  23    E.   Ed.  245. 

In  Illinois,  a  parol  acceptance  of  a  bill 
of  exchange  is  valid.  Scudder  z'.  Union 
Nat.    Bank.   91    U     S    -106    23    L.   Ed     245. 

29.  Necessity  for  acceptance  to  be  writ- 
ten on  bill. —  in  Missouri  the  holder  of  the 
bili  may  require  acceptance  to  be  written 
on  the  bill  and  refusal  to  do  so  may  be 
treated  as  dishonor,  and  it  mav  be  pro- 
tested for  nonacceptance.  Hall  7'.  Cordell, 
142    U.    S.    115,    119,   35    L.    Ed.   956. 

In  Missouri  acceptance  on  separate 
paper  is  not  binding  on  acceptor  unless 
shown  to  person  who  takes  it  for  valu- 
able consideration  or  faitli  thereof.  Hall 
7'.  Cordell,  142  U.  S.  115.  iiu.  35  L.  Ed. 
956. 

30.  Drawer  entitled  to  acceptance  in 
terms  of  draft. —  Exchange  .\at.  Bank  f. 
Third  Nat.  Bank,  112  U.  S.  276,  292,  28 
E.     Ed.    722. 

31.  Acceptance  to  be  made  by  drawee. 
-  Exchange  .\at.  Bank  7'.  Third  Vat. 
.Bank,    112   l".   S.   27f;.  292.  28   L.   Ed.   722. 

32.  Acceptance  bv  agent. — See,  gener- 
ally, the  title  PRIXCIP.AL  AND  AGENT. 

Acceptance  by  officer  of  United  States 
government. — See  the  title  UXITl-lD 
STATES. 

Acceptance  by  one  of  several  partners. 
—See.  generallv,  the  title  P.ARTNER- 
SHIP. 
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of  a  bill  bv  a  stranger  to  it  is  equivalent  to  dishonor .^^ 

E.  Implied  Acceptance — 1.  Attitude  of  Courts  towards  ImpltivD  Ac- 
ceptance.— Courts  have  latterly  leaned  very  much  against  extending  the  doc- 
trine of  implied  acceptance,  so  as  to  sustain  an  action  upon  a  bill,  as  for  all  prac- 
tical purposes,  in  commercial  transactions  in  bills  of  exchange,  such  collateral 
acceptances  are  extremely  inconvenient,  and  injurious  to  the  credit  of  bills  au'l 
this  has  led  judges  frequently  to  express  their  dissatisfaction  that  the  rule  has 
been  carried  so  far  as  it  has,  and  their  regret  that  any  other  act,  than  a  written 
acceptance  on  the  bill,  had  ever  been  deemed  an  acceptance.^-* 

2.  Authority  to  Draw. — An  authority  given  by  one  person  to  another  to 
draw  a  bill  of  exchange  on  the  former,  may  amount  to  an  implied  acceptance 
thereof.^^  but  in  order  for  it  to  have  this  etTect,  the  bill  must  be  drawn  in  strict 
accordance  with  this  authority.-"*^ 

3.  Bills  Drawn  on  Shipment  oe  Goods. — A  merchant  has  a  right,  by  the 
usage  of  trade,  to  draw  on  effects  placed  in  the  hands  of  the  drawee,  by  ship- 
ment, and  the  consignee  must  pay  the  bills,  if  the  shipment  places  funds  in  his 


33.  Acceptance  by  stran<?er. — Exchange 
Xat.  Bank  v.  Third  Nat.  Bank,  112  U.  S. 
276,    292,    28    L.    Ed.    722. 

Where  drafts  were  drawn  on  A,  sec* 
retary  of  the  B.  Co.,  and  were  sent  by 
the  holder  to  a  bank  for  collection,  the 
holder  treating  them  and  describing  them 
as  drawn  on  the  company,  it  was  held 
that  an  acceptance  by  A  in  his  individual 
capacity  was  not  a  good  acceptance,  and 
the  drawer  was  entitled  to  notice  of  dis- 
honor, upon  the  refusal  of  A  to  accept 
them  for  the  company,  and  if  the  bank 
holding  them  for  collection  failed  to  give 
such  notice,  the  drawer  was  discharged. 
Exchange  Nat.  Bank  z\  Third  Nat.  Bank, 
112    U.    S.    276,    292,    28    L.    Ed.    722. 

34.  Attitude  of  courts  towards  implied 
acceptance. — Bovce  v.  Edwards,  4  Pet. 
Ill,    7    L.    Ed.    7'99. 

35.  Authority  to  draw. — Riggs  v.  Lnnd- 
say.  7  Cranch  500,  3  L.  Ed.  419;  T.anusse 
V.   Barker,  3  Wheat.   102.   4  L.  Ed.  343. 

The  defendants  having  ordered  the 
plaintiff  to  purchase  salt  for  them,  and 
to  draw  on  them  for  the  amount,  and 
he  having  so  purchased  and  drawn,  tbey 
are  bound  to  accept  and  pay  his  bills; 
and  if  they  do  not,  he  may  recover  from 
them  the  amount  of  the  bills,  and  damages 
and  costs  of  protest  (if  he  has  paid  the 
same),  upon  a  count  for  money  paid,  laid 
out  and  expended;  and  the  bills  of  ex- 
change may  be  given  in  evidence  on  that 
count.  Riggs  V.  Lindsay.  7  Cranch  500, 
3   L.   Ed.   419. 

If,  after  protest  of  the  bills,  the  plain- 
tiff sell  the  salt  without  orders,  it  will 
not  prejudice  his  right  of  action,  although 
he  render  no  account  of  sales  to  the  de- 
fendants. Riggs  z'.  Lindsay,  7  Cranch 
500,  3  L.  Ed.  419. 

B.,  a  merchant  in  New  York,  wrote  to 
L.,  a  merchant  in  New  Orleans,  on  the 
9th  of  January,  1806,  mentioning  that  a 
ship  belonging  to  T.  &  Son,  of  Portland, 
was  ordered  to  New  Orleans  for  freight, 
and    requesting    L.    to    procure    a    freight 


for  her,  and  purchase  and  put  on  board 
of  her  five  hundred  bales  of  cotton,  on 
the  owner's  account;  "for  the  payment 
of  all  shipments  on  owner's  account,  thy 
bill  on  T.  &  Son,  of  Portland,  or  me,  60 
days  sight,  shall  meet  due  honor."  On 
the  13th  of  February,  B.  again  wrote  to 
L.,  reiterating  the  former  request,  and  in- 
closing a  letter  from  T.  &  Son,  to  L., 
containing  their  instructions  to  L.,  with 
whom  they  afterwards  continued  to  cor- 
respond, adding,  "Thy  bills  on  me,  for 
their  account,  for  cotton  they  order 
shipped  by  the  Mac,  shall  meet  with  due 
honor."  On  the  24th  of  July  1806,  B. 
again  wrote  L.,  on  the  payment  of  which, 
"thy  bills  on  me  shall  meet  with  due 
honor,  at  60  days  sight."  L.  proceeded  to 
purchase  and  ship  the  cotton,  and  drew 
several  bills  on  B.,  which  were  paid;  he, 
afterwards,  drew  two  bills  on  T.  &  Son, 
payable  in  New  York,  which  were  pro- 
tested for  nonpajTnent,  the}''  having,  in 
the  meantime,  failed;  and  about  two 
3'ears  afterwards,  drew  bills  on  B.,  for 
the  balance  due,  including  the  two  pro- 
tested bills,  damages  and  interest.  Held, 
that  the  letters  of  the  13th  of  February, 
and  24th  of  July,  contained  no  revocation 
of  the  undertaking  in  the  letter  of  the  9th 
of  January;  that  although  the  bills  on  T. 
and  Son  were  not  drawn,  according  to 
B.'s  assumption,  this  could  only  affect 
the  right  of  L.  to  recover  the  damages 
paid  by  him,  on  the  return  of  the  bills, 
but  that  L.  had  still  a  right  to  recover 
on  the  original  guarantee  of  the  debt. 
Lanusse  v.  Barker,  3  Wheat.  102,  4  L. 
Ed.    343. 

36.  Bill  must  be  drawn  in  strict  ac- 
cordance with  authority. — Dickens  t'.  Beal, 
10    Pet.   572,   9   L.    Ed.   538. 

Where  A  wrote  the  cashier  of  a  bank, 
informing  him  that  B  was  authorized  to 
make  negotiations,  by  bills  on  him,  with 
the  bank,  it  was  held  that  bills  not  negoti- 
ated .at  the  bank  were  not  wit'-' in  the 
terms  of  the  letter.  Dickens  v.  Beal,  10 
Pet.    572,   9   L.    Ed.    538. 
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hands.37  But  if  bill  of  exchange  is  drawn  againsi  shipments  made  to  the  draw- 
ees, but  no  letter  of  idvice  is  written  by  the  -shipper,  to  the  consignees  of  the 
property,  and  drawees  of  the  bill,  ordering  the  j)roceeds  of  the  shipments  to  be 
applied  to  the  discharge  of  the  bill,  but  directions  are  given  to  charge  the  bill, 
generally,  to  the  account  of  ihe  shipper  the  drawees  are  not  bound  to  accept  or 
pay  the  bill,  in  consequence  of  the  proceeds  of  the  shipment  being  received  bv 
them.''^'^ 

F.  Promise  to  Accept  or  Virtual  Acceptance — 1.  Dicfixitiox. — A  letter, 
written  within  a  reasonable  time  before  or  after  the  date  of  a  bill  of  exchange! 
describing  it  m  terms  not  to  be  mistaken,  and  promising  to  accept  it.  is.  if  shown 
to  the  person  who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual 
acceptance  binding  the  person  who  makes  the  promise.-'^ 

2.  Necessity  of  Writing. — Unless  forbidden  by  statute,  it  is  the  rule  of  law 
generally,  that  a  promise  to  accept  an  existing  bill  is  an  acceptance  thereof, 
whether  the  promise  be  in  writing  or  by  parol."*** 

3.  Designation  or  Description  of  Bill. — A  promise  to  accept  must  desig- 
nate the  specific  bill  or  bills  to  which  it  is  intended  to  be  applied,  in  order  that 


37.  Receipt  of  goods  as  requiring  con- 
signee to  accept. — Schimmeipennich  v. 
Bayard,  1   Pet.  2(>:!,  :>r>4.  7  I..  Vj].   !:!S. 

38.  Where  proceeds  of  shipment  are  not 
ordered  to  be  used  in  discharging  bill. — 
Schimmeipennich  v.  Bayard,  1  Pet.  26.3, 
264,  7  L.  Ed.  138;  Tiernan  v.  Jackson.  5 
Pet.   580,  8  L.    Ed.  234. 

Until  the  parties  receiving  a  consign- 
ment or  a  remittance  have  done  some 
act  recognizing  the  appropriation  of  it 
to  'the  particnlar  purposes  specified,  and 
the  persons  claiming  have  signified  their 
acceptance  of  it,  so  as  to  create  a  privity 
between  them,  the  property  and  its  pro- 
ceeds remained  at  the  risk,  and  on  the 
account  of  the  remitter  or  owner.  Tier- 
nan  V.  Jackson.  5  Pet.  580,  8  L.  Ed.  234. 

39.  Promise  to  accept  defined. — Cool- 
idge  V.  Payson,  2  Wheat.  fiG,  4  L.  Ed. 
185:  Boyce  v.  Edwards,  4  Pet.  Ill,  7  L. 
Ed.  799;  Scudder  v.  Union  Nat.  Bank, 
91  U.  S.  406,  414,  23  L.  Ed.  245;  Hall  v. 
Cordell,  142  U.  S.  115,  119,  35  L.  Ed.  956; 
Schimmeipennich  v.  Bayard,  1  Pet.  263, 
264.  7  L.  Ed.  138;  Miltenberger  v.  Cooke, 
18  Wall.  421.  21  L.  Ed.  864;  Espy  v.  First 
Nat.  Bank.  18  Wall.  604,  620.  21  L.  Ed. 
947. 

"A  promise  to  accept  an  existing  bill  is 
an  acceptance.  A  promise  to  pay  it  is 
also  an  acceptance.  A  promise,  therefore, 
to  do  the  one  or  the  other — i.  e.,  to  ac- 
cept or  certainly  pay — cannot  be  less  than 
an  acceptance."  Scudder  v.  Union  Nat. 
Bank,  91  U.  S.  406,  413,  23  L.   Ed.  245. 

It  is  a  sound  yirinciple  of  morality, 
which  i.=  sustained  by  well-considered 
decisions,  that  one  who  promises  an- 
other, either  in  writing  or  by  parol,  that 
he  will'  accept  a  particular  bill  of  ex- 
change, and  thereby  induces  him  to  ad- 
vance his  money  upon  such  bill,  in  re- 
liance upon  his  promise,  shall  be  held  to 
make  good  his  promise.  The  part\'  ad- 
vances his  money  upon  an  original  prom- 
ise, upon  a  valuable  consideration;  and 
the  promisor  is.  upon  principle,  bound  to 
carry    out    ms    undertaking.      \Vheth(>r    it 


siiall  be  held  to  be  an  acceptance,  or 
whether  he  shall  be  subjected  in  damages 
for  a  breach  of  his  promise  to  accept,  or 
whether  he  shall  be  held  to  be  estopjied 
trom  impenchinfT  his  word,  is  a  matter  of 
form  merely.  The  result  in  either  event 
is  to  compel  the  promisor  to  pay  the 
amount  of  the  bill  with  interest.  Scudder 
V.  Union  Nat.  Bank.  91  U.  S.  406,  414,  23 
L.  Ed.  245;  lownsiev  v.  Sumrall.  2  Pet 
170.  7  L.  Ed.  386;  Boyce  v.  Edwards,  4 
Pet.    ni.    7    L.    Ed.    799. 

Rights  of  parties  same  as  of  those  to 
bill  itself.— As  it  respects  the  rights  and 
the  remedy  of  the  immediate  parties  to 
the  promise  to  accept,  and  all  others  who 
may  take  bills  upon  the  credit  of  such 
promise,  they  arc  equally  secure  and 
equally  attainable,  by  an  action  for  the 
breach  of  the  promise  to  accept,  as  they 
would  be  by  an  action  on  the  lull  itself. 
Boyce  v.  Edwards,  4  Pet.  Ill,  7  L.  Ed 
799. 

40.  Necessity  of  writing.— Scudder  v. 
Union  Xat.  Bank.  91  U.  S.  406.  414,  23  L. 
Ed.  245,  citing  Townsley  v.  Sumrall  2 
Pet.  170,  7  L.  Ed.  386;  Bovce  v.  Edward- 
4   Pet.   Ill,   7  L.   Ed.   799. 

If  a  person  undertake  to  accepr  a  bill, 
in  consideration  that  another  will  pur- 
chase one  already  drawn,  or  to  be  there- 
after drawn,  and  as  an  inducement  to  the 
purchaser  to  take  it,  and  the  bill  is  pur- 
chased unon  the  credit  of  such  promise, 
for  a  sufficient  consideration,  such  prom- 
ise to  accept  is  binding  upon  the  party;  it 
is  an  original  promise  to  the  purchaser, 
not  merely  a  promise  for  the  debt  of  an- 
other; and  having  a  sufficient  considera- 
tion to  support  it,  in  reason  and  justice, 
as  well  as  in  law.  it  ought  to  bind 'him" 
Townslev  T'.  Sumrall,  2  Pet.  170,  7  L  Ed 
386. 

If  A.  says  to  B.,  pay  so  much  money 
to  C..  and  1  will  repay  it  to  you,  it  is  an 
r -iginal  independent  promise;  and  if  the 
money  be  paid  upon  the  faith  of  it.  it 
las  been  always  deemed  an  obligatorv 
ontract,   even    though   by   parol;    because 
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the  party  who  takes  the  bili-upon  -the  credit  of  such  authority  may  not  be  mis- 
taken m  its  application.-*^ 

4.  Necessity  for  Bill  to  Be  Taken  ox  Faith  of  Promise. — In  order  for 
a  promise  to  accept  a  bill  to  amount  to  an  acceptance  thereof  the  bill  must  be 
taken  on  the  faith  of  the  promise.^^ 

5.  Presentment  to  Virtual  Acceptor  for  Payment.— The  virtual  acceptor 
IS  bound  to  pay  notwithstanding  delay  in  making  presentments  for  payment.-*-"^ 

6.  Refusal  to  Comply  with  Promise  to  Accept. — Where  the  drawee  re- 
fuses to  accept  a  bill  which  he  has  promised  to  accept,  he  is  liable  to  the  drawer 
in  damages. ■*■' 

G.  Conditional  Acceptance. — In  order  for  an  acceptance  to  take  ettect  as 
a  conditional  acceptance,  the  conditions  should  be  designated  with  particularity."*-^ 


there  is  an  original  consideration  moving 
between  the  immediate  parties  to  the  con- 
tract. Townsley  z\  Sumrall,  2  Pet.  170, 
7   L.    Ed.  386. 

In  Illinois,  a  parol  promise  to  accept 
amounts  to  an  acceptance.  Scudder  r. 
Union   Bank,  91    U.   S.   406.  23   L.   Ed.  245. 

41.  Designation  cr  description  of  bill. 
— Boyce  v.  Edwards.  4  Pet.  Ill,  7  L.  Ed. 
799;  Coolidge  v.  Payson,  2  Wheat.  66,  4  L. 
Ed.  1S5:  '-^chinmel'^ennich  z-.  Bayard,  1 
Pet.  263,   264,   7  L.    Ed     138. 

42.  Necessity  for  bill  to  be  taken  on 
faith  of  promise. — Coolidge  v.  Payson,  2 
Wheat.  66.  4  L.  Ed.  IS.'>.  Boyce  v.  Ed- 
wards. 4  Pet.  Ill,  7  L.  Ed.  799;  Hal!  r. 
Cordell,  142  U.  S.  Ho,  119,  3.5  L.  Ed. 
956;  Townsley  v.  Sumrall,  2  Pet.  170,  7 
L.    Ed.   386. 

If  the  holder  of  a  bill  of  exchange,  at 
the  time  of  taking  it,  knew  that  the 
drawee  had  not  funds  in  his  hands,  be- 
longmg  to  the  drawer,  and  took  the  bill 
on  the  promise  of  the  drawee  to  accept  it, 
expecting  to  receive  funds  from  the 
drawer,  the  promise  of  the  drawee  to  ac- 
cept the  bill  constitutes  a  valid  contract 
between  the  p?rties,  notwithstanding  the 
failure  of  the  drawer  to  place  funds  in  his 
hands.  The  acceptance  of  the  drawee  of 
a  bill  binds  him,  although  it  is  known  to 
the  holder  that  he  has  no  funds  in  his 
hands:  it  is  sufficient  that  the  holder 
trusts  to  sv'ch  acceptance  Townsley  v. 
Sumrall,  2   Pet.  170,  7  L.  Ed.  386. 

It  can  make  no  difference  in  law, 
whether  the  debt  for  such  a  bill  of  ex- 
change IS  taken,  be  a  pre-existing  debt,  or 
money  then  paid  for  the  bill;  in  each  case, 
there  is  a  substantial  credit  given  by  the 
party,  to  the  drawer,  upon  the  bill,  and 
the  party  parts  with  his  present  rights, 
at  the  instance  of  the  promisee,  whose 
promise  is  substantially  a  new  and  inde- 
pendent one,  and  not  a  mere  guarantee  of 
the  existing  promise  of  the  drawer.  Un- 
der such  circumstances,  there  is  no  sub- 
stantial distinction,  whether  the  bill_  be 
then  in  existence,  or  be  drawn  after- 
wards; in  each  case,  the  object  of  the 
promise  is  to  induce  the  party  to  take 
the  bill  upon  the  credit  of  the  promise. 
Townsley  v.  Sumrall,  2  Pet.  170,  7  L.  Ed. 
386. 


43.  Time  of  presentmen';  to  acceptor 
for  payment. — Miltenberger  z\  Cooke,  18 
Wall.   421,  21    L.    Ed.   864. 

Where  a  party  authorized  another  to 
draw  different  drafts  on  him  upon  differ- 
ent consignments  to  be  made,  and  this 
other  made  dift'erenc  consignments  and 
drew  different  drafts,  the  part}-  authoriz- 
ing the  drafts  accepts  them  in  advance, 
and  should  set  aside  and  hold  enough 
money  from  the  proceeds  of  the  con- 
signments to  pay  them,  come  in  for  pay- 
ment when  they  may.  If  after  such  prom- 
ise to  accept,  drafts  are  drawn  through  a 
term  beginning  in  October  of  one  year 
and  running  into  February  of  another  (the 
drawee  as  the  drafts  are  drawn  being  ad- 
vised of  the  fact  that  the  drafts  have 
been  drawn),  it  is  no  excuse  when  the 
drafts  do  come  in,  as,  ex.  gr.,  in  the  mid- 
dle of  April  of  the  second  year,  for  the 
drawee  to  say  that  from  their  not  being 
presented  in  due  course,  he  supposed  that 
the  drawer  had  taken  them  up,  and  that 
on  this  assumption  he  had  closed  ac- 
counts with  him  and  paid  over  to  him  the 
balance  found.  Pie  is  bound  to  pay  the 
drafts.  Miltenberger  z\  Cooke.  18  Wall. 
421,    21    L.    Ed.    864. 

44.  Refusal  to  comply  with  promise  to 
accept.— Hall  v.  Cordell,  142  U.  S.  115, 
116,    35    L.    Ed.   956. 

In  Missouri,  though  promises  to  accept 
are  required  by  statute  to  be  in  writing, 
statute  expressly  provides  that  a.  person 
making  such  a  promise,  anu  subsequently 
refusing  to  comply  with  it,  is  not  dis- 
charged from  liability  to  the  drawer 
where  the  bill  is  drawn  and  negotiated  on 
the  faith  of  the  promise.  Hall  v.  Cor- 
dell,   142   U.    S.    115,   118.   35   L.    Ed.  956. 

But  the  word  "negotiated"  as  used  in  a 
statute,  means  a  transfer  for  value,  and 
where  the  payee  has  not  parted  with  the 
possession  of  the  bill,  it  cannot  be  said  to 
have  been  ''negotiated."  Hall  v.  Cordell, 
142   U.    S.    115.    120,  35    L.    Ed.    956. 

45.  Condition  to  be  specifically  set  out. 
—United  States  v.  Bank,  15  Pet.  377,  10 
L.    Ed.   774. 

If  one  purpose  making  a  conditional 
acceptance  only,  and  commit  that  accept- 
ance to  writing,  he  should  be  careful  to 
express    the   condition   therein;  he   cannot 
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Nothing  beyond  the  condition,  expressed  in  the  words  of  the  acceptance,  can 
be  inferred,**'  unless  it  be  in  a  case  where  the  words  used  are  so  ambiguous  as 
to  make  it  necessary  that  parol  evidence  should  be  resorted  to,  to  explain  them.'*'^ 
The  terms  "accepted,  when  the  contracts  of  the  drawer  of  the  bill  are  com- 
plied with,"  are  not  retroactive;  they  do  not  refer  to  past  transactions,  but  to 
the  subsequent  performance  of  the  contractors.* ^  Upon  performance  of  the 
condition,  the  acceptance  becomes  absolute."*^ 

H.  Acceptance  of  Bills  Drawn  in  Sets. — The  drawee  of  a  bill  of  ex- 
change drawn  in  sets  should  only  accept  one  of  tlic  set."'"  If  he  accepts  two 
parts  and  they  come  into  the  hands  of  different  holders,  he  may  be  required  to 
pay  them  both.^^  If  the  drawee  has  not  accepted  any  part  of  the  bill,  he  may 
pay  any  part  that  is  presented  to  him,  and  this  will  annul  the  effect  of  the 
others,''-  but  if  he  has  accepted  one  part  of  the  bill,  he  should  not  pay  a  part 
which  has  not  been  accepted,  as  such  payment  will  not  liberate  him  from  lia- 
bility to  the  holder  of  the  accepted  part.-'''^ 

I.  Effect  of  Acceptance  and  Liability  of  Acceptor — 1.  Acceptance  a 
New  Contract. — Nothing  is  better  settled  in  the  law  of  commercial  paper  than 
that  the  acceptance  of  a  draft  or  order  in  favor  of  a  certain  payee  constitutes  a 
new  contract  between  the  acceptor  and  such  payee,  and  that  the  latter  may  bring 
suit  upon  it  without  tracing  title  from  the  drawer.  From  the  moment  of  ac- 
ceptance, the  acceptor  becomes  the  primary  debtor,  and  the  drawer  is  only  con- 
tingently liable,  in  case  of  nonpayment  by  the  acceptor. •'^■* 


use  general  terms,  and  then  exempt  him- 
self from  liabiHty,  by  relying  upon  par 
ticular  facts  which  have  already  hap- 
nened,  though  they  are  connected  with 
the  conditional  acceptance,  where,  by  ex- 
press terms,  the  acceptor  might  have 
guarded  against  any  construction,  other 
than  that  which  was  intended  by,  or  was 
the  apparent  meaning  of  the  words  of,  the 
acceptance,  it  matters  not  what  he  meant 
by  a  cautious  and  precise  phraseology,  if 
it  be  not  expressed  as  a  condition. 
United  States  v.  Bank,  15  Pet.  377,  10  L. 
Ed.   774. 

46.  Condition  not  to  be  enlarged  by 
construction. — United  States  v.  Bank,  1.) 
Pet.  377.  378,  10  L.   Ed.  774. 

47.  Parol  evidence  to  explain  ambi- 
guity in  condition. — United  States  v. 
Bank,    15    Pet.    377,   378,    10    L.    Ed.   774. 

48.  Condition  not  retroactive. — United 
States  V.  Bank,  15  Pet.  377,  378.  10  L.  Ed. 
774. 

If  two  persons  deal  in  relation  to  the 
executory  contract  of  a  third,  and  one  of 
them,  being  the  obligee,  induces  tlie  other 
to  advance  money,  "upon  condition  that 
his  contracts  be  complied  with,"  and  he 
knows  that  forfeitures  have  been  already 
incurred  by  the  obligor,  for  breaches  of 
his  contract,  and  does  not  say  so;  he  will 
not  be  permitted,  afterwards,  to  get  rid 
of  his  liability,  by  saying,  "I  cannot  pay 
you,  for  when  I  accepted,  there  was  al- 
ready due  to  me  from  the  drawer  of  the 
bill,  more  than  I  accepted  for:  you  did 
not  choose  to  make  inquiry."  United 
States  V.  Bank,  15  Pet.  377,  378,  10  L. 
Ed.  774. 

49.  EflFect  of  performance  of  condition. 
— United  States  v.  Bank,  15  Pet.  377,  394, 
10  E.   Ed.   774. 

3  IT  S  Etic— 1Q 


What  law  governs. — See,  generally,  the 
title  COXFLICT  OF  LAWS. 

50.  Drawee  of  bills  drawn  in  sets 
should  accept  only  one. — Pittsburg  Bank 
V.    .Wal.  22   How.  9fi.   109,  16   L.   Ed.  323. 

51.  Drawee  accepting  two  parts  of  bill 
may  be  required  to  pay  both. — Pittsburg 
Bank  v.  Neal,  22  How.  9G,  109,  16  L.  Ed. 
323. 

52.  Effect  of  payment  of  part  of  bill 
where  none  of  them  have  been  accepted. 
—  Pittsburg  Bank  v  Neal,  22  How.  96, 
109.    16    L.    Ed.    323. 

53.  Effect  of  payment  of  unaccepted 
part  of  bill  on  liability  as  to  accepted  bill. 
—Pittsburg  Bank  v.  Neal,  22  How.  96, 
109,    16    L.    Ed.   323. 

54.  Acceptance  a  new  contract. — Supe- 
rior City  V.  Ripley,  138  U.  S.  93,  96,  34  L. 
Ed.  914:  Wallace  v.  AfcConnell,  13  Pet. 
136,  10  L.  Ed.  95:  Thompson  v.  Perrine, 
106  U.  S.  589,  27  L.  Ed.  298;  Scudder  v. 
Union  Nat.  Bank.  91  U.  S.  406,  23  L.  Ed. 
245;  Tilden  v.  Blair,  21  Wall.  241.  22  L. 
Ed.  632. 

Ever  since  the  case  of  Young  v.  Bryan, 
6  Wheat.  146,  5  L.  Ed.  228,  it  has  been  the 
settled  law  of  this  court  that  the  circuit 
court  has  jurisdiction  of  a  suit,  brought 
by  the  indorsee  of  a  promissory  note 
against  his  immediate  indorscr,  whether 
a  suit  would  lie  against  the  maker  or  not, 
upon  the  ground  as  stated  by  Chief  Jus- 
tice Marshall,  "that  the  indorsee  does 
not  claim  through  an  assignment.  It  is  a 
new  contract  entered  into  by  the  indorscr 
and  indorsee."  This  case  was  approved 
in  Mullen  v.  Torrance,  9  Wheat.  537,  6 
L.  Ed.  154;  Evans  7-.  Gee.  11  Pet.  80,  9  L. 
Ed.  639;  and  Coffee  v.  Planters'  Bank,  13 
How.  183,  14  L.  Ed.  105.  It  needs  no 
argument    to    show    that    the    same    rule 
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2.  Admissions  Made;  by  Acceptance — a.  Admission  of  Indebtedness  to 
Drcnver. — The  acceptance  of  a  bill  is  just  as  much  an  admission  of  a  debt  be- 
tween the  immediate  parties,  as  the  drawing  of  a  note.^^  The  acceptor  of  a  bill 
is  presumed  to  accept  upon  funds  of  the  drawer  in  his  hands,  and  he  is  pre- 
cluded by  his  acceptance  from  averring  the  contrary  in  a  suit  brought  against 
him  bv  the  holder.^*^ 

b.  Admission  of  Capacity  of  Drawer. — An  acceptance  is  an  admission  of  the 
competency  of  the  drawer  to  assume  that  responsibility.^^" 

c.  Admission  as  to  Genuineness  of  Signatures. — As  the  drawee  of  a  bill  of 
exchange  is  bound  to  know  the  handwriting  of  the  drawer,  an  acceptance  is  an 
admission  of  the  genuineness  of  the  drawer's  signature/^^  but  it  is  not  an  ad- 
mission of  the  genuineness  of  the  signature  of  the  indorsers  on  the  bill.^^ 


would  apply  as  between  the  acceptor  and 
the  payee;  and  if  the  latter  be  a  non- 
resident of  the  state,  he  may  bring  suit 
directly  against  the  acceptor,  notwith- 
standing the  drawer  of  the  paper  is  a  resi- 
dent of  the  same  state  as  the  acceptor, 
for  the  same  reason  that  the  acceptance 
creates  a  new  contract,  to  which  the 
drawer  is  not  a  party.  Superior  City  v. 
Ripley,  138  U.  S.  93,  96,  34  L.  Ed.  914; 
Thompson  v.  Perrine,  106  U.  S.  589,  27  L. 
Ed.   298. 

55.  Acceptance  an  admission  of  debt 
due  drawer. — Raborg  v.  Peyton,  2  Wheat. 
385,   387,  4  L.   Ed.   268. 

An  acceptance  is  not  a  collateral  en- 
gagement to  pay  the  debt  of  another;  it 
is  an  absolute  engagement  to  pay  the 
money  to  the  holder  of  the  bill;  and  the 
engagements  of  all  the  other  parties  are 
merely  collateral.  Prima  facie,  every  ac- 
ceptance affords  a  presumption  of  funds 
of  the  drawer  in  the  hands  of  the  ac- 
ceptor; and  is,  of  itself,  an  express  ap- 
propriation of  those  funds  for  the  use  of 
the  holder.  The  case  may,  indeed,  be 
otherwise;  and  then  the  acceptor,  in  fact, 
pays  the  debt  of  the  drawer;  but  as  between 
himself  and  the  payee,  it  is  not  a  collat- 
eral, but  an  original  and  direct  undertak- 
ing. The  payee  accepts  the  acceptor  as 
his  debtor,  and  he  cannot  resort  to  the 
drawer,  but  upon  a  failure  of  due  pay- 
ment of  the  bill.  Raborg  z'.  Peyton,  2 
Wheat.    385,   387,   4    L.    Ed.    268. 

An  acceptance  is  evidence  of  money  had 
and  received  by  the  acceptor  for  the  use 
of  the  holder.  Raborg  v.  Peyton,  2  Wheat. 

385,  386,   4    L.   Ed.   268. 

An  acceptance  is  evidence  of  money 
paid  by  the  holder  to  the  use  of  the  ac- 
ceptor.    Raborg  v.   Peyton,  2  Wheat.   385, 

386,  4    L.    Ed.    268. 

56.  Acceptance  presumed  to  have  been 
on  faith  of  funds  of  drawer  on  hand. — 
Hortsman  v.  Henshaw.  11  How.  177,  184, 
13  L.  Ed.  653;  Brander  v.  Phillips,  16  Pet. 
121,  10  L.  Ed.  909. 

Whenever  the  drawer  is  liable  to  the 
holder,  the  acceptor  is  entitled  to  a  credit 
if  he  pays  the  money:  and  he  is  bound  to 
pay  upon  his  acceptance,  when  the  pay- 
ment will  entitle  him  to  a  credit  in  his 
account   with   the   drawer.      And   if  he   ac- 


cepts without  funds,  upon  the  credit  of  the 
drawer,  he  must  look  to  him  against  a 
bona  fide  indorsee.  The  insolvency  of  the 
drawer  can  make  no  difiference  in  the 
rights  and  legal  liabilities  of  the  parties. 
Hortsman  f.  Henshaw,  ,11  How.  177,  184,^ 
13  L.    Ed.   653. 

57.  Acceptance  admits  competency  of 
drawer. — Hoflfman  r.  National  City  Bank, 
12   Wall.    181,   186.  20  L.   Ed.   366. 

58.  Acceptance  admits  drawer's  signa- 
ture.— Hoffman  v.  National  City  Bank,  12 
Wall.  181,  20  L.  Ed.  366;  Hortsman  v. 
Henshaw,  11  How.  177,  13  L.  Ed.  653; 
United  States  Bank  v.  Georgia  Bank,  10 
vVheat.   333,  6  L.   Ed.  334. 

The  drawee  of  a  bill  of  exchange  is 
bound  to  know  the  handwriting  of  his 
correspondent,  the  drawer,  and  that  if  he 
accepts  or  pays  a  bill  in  the  hands  of  a 
bona  fide  holder  for  value,  he  is  con- 
cluded by  the  act,  although  the  bill  turns- 
out  to  be  a  forgery.  If  he  has  accepted 
he  must  pay,  and  if  he  has  paid  he  can- 
not recover  the  money  back,  as  the 
money,  in  such  a  case,  is  paid  in  pursu- 
ance of  a  legal  obligation  as  understood  in 
commercial  law.  Hoffman  v.  National 
City  Bank,  12  WalV  181,  192,  20  L.  Ed. 
366. 

59.  Acceptance  does  not  admit  in- 
dorser's  signature. — Hortsman  t'.  Hen- 
shaw,  11  How.  177,  13  L.  Ed.  653. 

The  reason  of  the  rule  is  obvious.  A 
forged  indorsement  cannot  transfer  any 
interest  in  the  bill,  and  the  holder  there- 
fore has  no  right  to  demand  the  money. 
H  the  bill  is  dishonored  by  the  drawee, 
the  drawer  is  not  responsible.  And  if 
the  drawee  pays  it  to  a  person  not  author- 
ized to  receive  the  money,  he  cannot  claim 
credit  for  it  in  his  account  with  the 
drawer.  Hortsman  v.  Henshaw,  11  How. 
177.    183.    13    L.    Ed.    653. 

The  holder  is  bound  to  know  that  the 
previous  indorsements,  including  that  of 
the  payee,  are  in  the  handwriting  of  the 
parties  whose  names  appear  upon  the  bill, 
or  were  duly  authorized  by  them.  And 
if  it  should  appear  that  one  of  them  is 
forged,  he  cannot  recover  against  the  ac- 
ceptor, although  the  forged  name  was  on 
the  bill  at  the  time  of  the  acceptance. 
And    if   he    has    received   the   money   from 
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3.  Liability  of  Acceptor — a.  Nature  and  Extent  of  Liability — (1)  /;/  Gen- 
eral.— The  acceptor  of  a  bill  of  exchange  stands  in  the  same  relation  to  the 
payee  and  subsequent  indorsees  as  the  maker  of  a  note  does  to  like  parties  to 
the  note/^^*  He  engages  to  pay  the  holder,  whether  payee  or  indorsee,  the  full 
amount  of  the  bill  at  maturity,  and  if  he  does  not,  the  holder  has  a  right  of  action 
against  him.'^^ 

(2)  Acceptance  of  Bill  -icifli  Ficticious  Bill  of  Lading  Attached. — One  who 
accepts  a  bill  of  exchange  with  a  forged  or  ficticious  bill  of  lading  attached 
thereto,  must  pay  the  bill  to  a  bank  which  advances  the  money  thereon,  even 
though  the  acceptor,  as  well  as  the  bank,  believed  the  bill  of  lading  to  be  gen- 
uine.*'- 

b.  JVhen  Liability  Accrues. — The  liability  of  an  acceptor  does  not  arise  from 
merely  writing  his  name  on  the  bill,  but  it  commences  with  the  subsequent  de- 
livery to  a  bona  fide  holder,  or  with  notice  of  acceptance  given  to  such  holder.^^ 

c.  To  Whom  Liable. — In  general,  the  acceptor  of  a  bill  of  exchange  is  only 
liable  to  the  last  indorsee,  since  all  the  prior  indorsers.  having  parted  with  their 
interest,  are  presumed  to  have  received  a  valuable  consideration  for  it,  and  can, 
therefore,  have  no  right  to  the  money  a  second  time/'-*  But  if  the  last  indorsee 
protests  the  bill  for  nonpayment,  and  afterwards  receives  back  the  money  from 
a  prior  indorser,  such  indorser  acquires  a  new  title  to  receive  the  money  from 
the  acceptor,  by  such  payment.*'^ 

d.  Effect  of  JVant  or  Failure  of  Consideration  on  Acceptor's  Liabilitw — As 
between  the  drawer  and  the  acceptor  of  a  bill  of  exchange,  want  or  failure  of 
consideration  is  a  good  defense  to  liability  on  the  acceptance/'*"'  But  want  or  fail- 
ure of  consideration  between  the  drawer  and  the  acceptor  is  no  defense  against 
the  rights  of  a  third  party,  who  has  given  a  .consideration  for  the  bill,  even 
though  the  acceptor  has  been  defrauded  by  the  drawee,  if  that  be  not  known 
to  such  third  party/''  '  The  payee,  where  he  discounts  the  bill  at  the  request  of 


the  acceptor,  and  the  forgery  is  after- 
wards discovered,  he  will  be  compelled  to 
repay  it.  Hortsman  v.  Henshaw,  11  How. 
177,    183,    13    L.    Ed.    653. 

Where  a  bill  of  exchange  had  upon  it 
the  forged  indorsement  of  the  payees,  but 
it  had  been  put  into  circulation  by  the 
drawers  with  such  forged  indorsement 
already  upon  it,  and  it  was  purchased  in 
the  market  by  a  bona  fide  holder,  who  pre- 
sented it  to  the  drawee,  who  ac- 
cepted and  paid  it  at  maturity,  and  then 
the  drawers  failed,  the  drawee  cannot  re- 
cover back  the  money  which  he  had  paid 
to  the  bona  fide  holder.  Hortsman  v. 
Henshaw,   11    How.    177,   13   L.   Ed.  653. 

60.  Liability  of  acceptor. — Cox  v.  Na- 
tional Bank.  100  U.  S.  704,  713,  25  L.  Ed. 
739;  Wallace  v.  McConnell,  13  Pet.  136, 
10  L.  Ed.  95:  Espy  V.  First  Nat.  Bank,  IS 
Wall.  604,  620,  21  L.  Ed.  947. 

The  acceptor  is  the  principal  debtor,  in 
the  case  of  a  bill,  precisely  like  the  maker 
of  a  note.  The  liability  of  the  acceptor 
grows  out  of  and  is  to  be  governed  by  the 
terms  of  his  acceptance;  and  the  liability 
of  the  maker  of  a  note  grows  out  of,  and 
is  to  be  governed  by,  the  terms  of  his  note; 
the  place  of  payment  can  be  of  no  more 
importance  in  the  one  case  than  in  the 
other.  Wallace  v.  McConnell,  13  Pet.  136, 
10  L.  Ed.  95;  Cox  v.  National  Bank,  100 
U.    S.   704,   713.   25    L.   Ed.   739. 

Liability  not  dependent  on  prompt  pre- 
sentment   for     payment. — See     post,     "To 


Fix  Liability  of  .Maker  or  Acceptor,"   IX 
B,    1,    a,    d). 

61.  Contract  of  acceptor. — Hoflfman  v. 
National  Citv  Bank,  12  Wall.  181,  186,  20 
L.  Ed.  366;  Wallace  r.  McConnell,  13  Pet. 
136,  10  L.  Ed.  95:  Espy  V.  First  Nat. 
Bank,    is   Wall.    604.   620,   21    L.    Ed.    947. 

62.  Acceptance  of  bill  with  fictitious 
bill  of  lading  attached. — Goetz  7\  Bank 
119  U.  S.  5.-,l.  :;0  L.  Ed.  515.  See,  gener- 
ally, the  title  B.AXKS  AND  BANKING, 
ante.  p.   1. 

63.  When  liability  accrues.— Tiklen  f 
Blair,  21    Wall.  241,  216,   22   L.    F.d.   6:!2. 

64.  Acceptor  generally  liable  only  to 
last  indorsee. — Gorgerat  v.  McCarty,  2 
Dall.    144.    149,    1    L.    Ed.    324. 

65.  When  acceptor  liable  to  interme- 
diate indorsers. — Gcrgerat  :•.  McCarty.  2 
Dall.  114.  149.  1  L.  Ed.  :;-.>4 

66.  Effect  of  want  i>r  failure  of  consid- 
eration as  between  drawer  or  acceptor. — • 
Hoffman  v.  National  City  Bank,  12  Wall. 
ISl.    100,    20    L.    Ed.    366. 

67.  Effect  of  want  of  failure  of  consid- 
eration as  between  acceptor  and  holder. — • 
United  States  :■.  Bank,  15  Pet.  377.  10  L. 
Ed.  774;  Hoffman  f.  National  City  Bank. 
12  W'all.  181.  190,  20  L.  Ed.  366;  .\rthurs 
V.  Hart,  17  How.  6,  15  L.  Ed.  30;  Goetz 
V.  Bank.  119  U.  S.  551,  .30  L.  Ed.  515. 

Failure  of  consideration,  as  between  the 
drawer  and  acceptor  of  a  bill  of  exchange, 
is  no  defense  to  an  action  brought  bv  the 
payee  against  the  acceptor,  if  the  acceot- 
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the  drawer,  is  regarded  as  a  stranger  to  the  acceptor  in  respect  to  the  considera- 
tion for  the  acceptance.*^^ 

VI.  Renewal. 
The  principle  is  well  established  that,  as  between  the  maker  and  payee,  any 
defense  that  would  be  good  against  the  original  note  will  be  equally  good  against 
a  note  taken  in  renewal  without  additional  consideration,  or  under  circumstances 
not  showing  a  valid  waiver  of  such  defense.  The  mere  renewal  of  a  note  does 
not,  as  between  the  original  parties,  affect  the  essential  nature  of  the  transaction 
represented  by  it.^^  Where  it  is  agreed  that  a  renewal  note  shall  be  surrendered 
before  suit  on  the  original,  such  surrender  is  a  prerequisite  to  suit."^*^ 

VII.   Negotiation   and  Transfer. 

A.  Definition. — To  negotiate  an  instrument  means  to  transfer  it  for  value. 
The  instrument  is  not  negotiated  so  long  as  the  payee  has  the  ownership  and 
possession  of  it."^  A  guaranty  is  not  a  negotiation  as  understood  by  the  law 
merchant."^ - 

B.  Time  of  Transfer. — Commercial  paper  may  be  transferred  by  indorse- 
ment or  if  it  be  payable  to  order,'^  or  by  delivery  if  payable  to  bearer,'^-*   al- 


ance  was  unconditional  in  its  terms,  and  it 
appears  that  the  plaintiff  paid  value  for 
the  bill,  even  though  the  acceptor  was  de- 
frauded by  the  drawer,  unless  it  be  shown 
that  the  payee  had  knowledge  of  the 
fraudulent  acts  of  the  drawer  before  he 
paid  such  value  and  became  the  holder 
of  the  instrument.  Hoffman  v.  National 
City  Bank,  12  Wall.  181,  192,  20  L.  Ed. 
366. 

In  an  action  upon  a  bill  of  exchange  by 
a  bona  fide  assignee  against  the  acceptor, 
it  is  no  good  defense  that  the  bill  was 
accepted  in  order  to  pay  for  a  sugar  mill 
which  was  defective:  that  the  drawers  of 
the  bill  had  promised  to  put  it  in  order, 
and  that  the  assignee  of  the  bill  knew 
these  facts.  The  acceptor  of  the  bill  re- 
lied upon  this  promise  to  protect  his 
rights,  and  not  upon  a  refusal  to  pay  the 
bill  when  due.  Arthurs  v  Hart,  17  How. 
6,  15  L.  Ed.  30. 

Where  an  unconditional  acceptance  is 
tendered  to  a  bank  for  discount,  it  is  not 
the  duty  of  the  bank  to  inquire,  how  the 
account  between  the  drawer  and  the  ac- 
ceptor stand,  or  for  what  purpose  the 
acceptance  was  made;  all  it  has  to  look 
to  is  the  genuineness  of  the  acceptance, 
and  the  authority  of  the  officers  to  give  it. 
United  States  v.  Bank,  15  Pet.  377,  10  L. 
Ed.   774. 

68.  Want  or  failure  of  consideration  as 
defense  against  payee. — Hoffman  v.  Na- 
tional City  Bank,  12  Wall.  181,  193,  20  L 
Ed.   366. 

If  the  acceptance  is  absolute  in  its  terms 
and  the  bill  is  received  in  good  faith  and 
for  value,  it  is  no  answer  to  an  action  by 
the  payee  that  the  acceptor  received  no 
consideration  for  his  acceptance  or  that 
the  consideration  therefor  has  failed;  and 
it  is  immaterial  in  that  behalf  whether 
the  bill  was  accepted  while  in  the  hands 
of  the  drawer  and  at  his  request,  or 
whether  it  had  passed  into  the  hands  of 
the  payee  before  acceptance  and  was  ac- 


cepted at  his  request.  Hoffman  v.  Na- 
tional City  Bank,  12  Wall.  181,  193,  20  L. 
Ed.   366. 

69.  Defenses  against  renewal  note. — 
King  V.  Doane.  139  U.  S.  166,  172,  35  L. 
Ed.  84;  McLaughlin  v.  Bank,  7  How.  220, 
12  L.  Ed.  675;  Jones  v.  New  York  Guar- 
anty, etc.,  Co.,  101  U.  S.  622,  25  L.  Ed. 
1030. 

70.  Surrender  of  renewal  note  before 
suit  on  original. — Where  a  new  note  is 
given  in  compromise  of  an  old  one,  and 
by  the  terms  of  the  compromise,  the 
cause  of  action  on  the  original  note  is  not 
to  revive,  in  case  of  the  new  note  not  be- 
ing paid  at  maturity,  except  upon  the  sur- 
render of  the  new  note,  the  plaintiff  not 
having  surrendered  it,  but  holding  and 
suing  on  both  notes,  has  not  performed 
the  condition  on  which  his  right  to  sue 
on  the  old  note  depends.  Northern  Lib- 
erty Market  Co.  v.  Kelly,  113  U.  S.  199, 
202,   28    L.    Ed.    948. 

71.  Meaning  of  "negotiate." — Hall  v. 
Cordell,   142  U.  S.   115.   120.  35  L.   Ed.   956. 

72.  Guaranty  not  a  negotiation. — Central 
Tru^t  Co.  V.  First  Nat.  Bank,  101  U.  S.  68, 
70.    25    L.    Ed.    876. 

73.  Transfer  of  over  due  paper  by  in- 
dorsement.— Shaw  V.  Railroad  Co.,  101  U. 
S.  557,  25  L.  Ed'.  892;  Independent  School 
District  v.  Hall,  113  U.  S.  135,  28  L.  Ed. 
954;  New  Providence  r.  Halsey,  117  U.  S. 
336.  29  L.  Ed.  904;  Cross  v.  Allen,  141 
U.   S.  528,   533,  35   L.   Ed.  843. 

But  see  Fowler  v.  Brantly,  14  Pet.  318, 
10  L.  Ed.  473,  where  it  was  said  that 
"after  maturity  such  paper  cannot  be  ne- 
gotiated." 

74.  Transfer  of  overdue  paper  by  deliv- 
ery.—National  Bank  v.  Texas,  20  Wall.  72, 
;?2  L.  Ed.  295;  Thompson  v.  Perrine,  106 
U.    S.   589,   27   L    Ed.   298. 

Overdue  coupons  detached  from  mu- 
mcipn'  bonds  not  yet  due  are  negotiable. 
Thonipson  v.  Perrine.  106  U.  S.  589,  27  L. 
Ed.   2i)S. 
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though  overdue  and  dishonored.     But  a  transferee  of  overdue  paper  takes  sub- 
ject to  equities  existing  between  prior  parties."^ 

C.  Mode  of  Transfer — 1.  Indorsement — a.  Definition  and  Nature. — The 
indorsement  of  commercial  paper  is  the  transfer  of  it  according  to  the  law 
merchant,"*^  and  is  to  be  distinguished  from  an  assignment/"  and  a  guaranty 
written  on  an  instrument  by  the  payee." ^  The  indorsement  of  a  bill  or  note  is 
a  new  and  substantive  contract  and  not  simply  a  transfer  of  the  paper." ^ 

b.  Necessity  of  Indorsement. — Where  paper  is  payable  to  a  person  or  order;^'^ 
or  when,  so  payable,  and  specially  indorsed, **i  indorsement  is  necessary  in  order 
to  entitle  the  transferee  to  sue  thereon  in  his  own  name. 

c.  Who  May  Indorse — (1)  In  General. — In  general,  commercial  paper  should 
be  indorsed  by  the  person  or  persons  to  whom  it  is  payable. ^2 

(2)  Paper  Payable  to  Several  Persons — (a)  In  General. — As  a  general  ru!  .\ 
if  an  instrument  is  payable  to  the  order  of  several  persons,  all  must  indorse  in 
order  to  transfer  .it.^^ 

(b)  Paper  Payable  to  Partnership. — One  of  several  partners  may  indorse  in 
the  partnership  name,^-*  and  though  a  note  be  made  payable  to  a  partnership,  a 
transfer  in  the  name  of  one  partner  alone  will  pass  the  partnership  interest,  if 
it  be  proved  that  it  has  been  the  practice  of  the  firm  to  indorse  for  them  in  the 
name  of  one  only.^^  So  if  one  partner  transfer  in  the  name  formerly  used  by 
the  partnership.^^ 

(c)  Name  of  One  Payee  Inserted  by  Mistake. — If  the  name  of  one  of  several 
persons  named  in  the  instrument  as  payee  was  inserted  therein  by  m'istake  the 
real  payee  may  indorse  and  transfer  the  instrument. ^^ 


75.  Transferee  of  overdue  paper  takes 
subject  to  equities. — Sec  post,  "Transfer 
before   Maturity,"   VTII,   B,   4. 

76.  Indorsement  defined. — Central  Trust 
Co.  V.  First  Nat.  Bank.  101  U.  S.  68.  2.5  L. 
td.    876. 

77.  Distinguished  from  assignment. — 
An  assignee  stands  in  the  place  of  his  as- 
signor, and  takes  simplj^  an  assignor's 
rights;  but  an  indorsement  creates  a  new 
and  collateral  contract.  Central  Trust  Co. 
V.  First  Nat.  Bank,  101  U.  S.  G8.  71,  25 
L.  Ed.  876.  See,  generally,  the  title  AS- 
SIGNMENTS,   vol.    2,    p.    549. 

78.  Distinguished  frcm  guaranty  by 
payee. — A  guaranty  written  upon  an  in- 
strument by  the  payee  is  not  an  indorse- 
ment. Central  Trust  Co.  f.  First  Nat. 
Bank,  101  U.  S.  68,  25  L.  Ed.  876.  See, 
generally,  the  title  GUARANTY. 

79.  Indorsement  a  new  contract. — Sla- 
cum  7'.  Pomery,  6  Cranch  221,  3  L.  Ed. 
205:  Nathan  z\  Louisiana.  8  How.  73,  82, 
12  L.  Ed.  992:  Manufacturing  Co.  v.  Brad- 
ley, 105  U.  S.  175.  180,  26  L.  Ed.  1034; 
Central  Trust  Co.  v.  First  Nat.  Bank.  101 
U.  S.  68,  71,  25  L.  Ed.  876;  Young  v. 
Bryan.  6  Wheat.  146.  5  L.  Ed.  228;  Ross 
V.   Jones.   22   Wall.    576,   22    L.    Ed.    730. 

Indorsement  on  bond. — Where  a  bond 
payable  to  a  person  as  receiver  contained 
no  negotiable  words  and  was  indorsed, 
payable  to  bearer,  it  was  held  that  it  was 
negotiable  by  delivery,  and  was  a  nego- 
tiable note  within  the  meaning  of  the  law 
merchant,  notwithstanding  it  was  an  in- 
strument under  seal.  Manufacturing  Co. 
V.  Bradley,  105  U.  S.  175,  180,  26  L.  Ed. 
1034. 


What  law  governs  contract  of  indorse- 
ment.—See  the  title  CONFLICT  OF 
LAWS. 

80.  Necessity  of  indorsement  of  paper 
payable  to  order. — Waters  v.  Millar.  I 
Dall.  369.  1  L.  Ed.  180;  Central  Trust  Co. 
r..  First  Nat.  Bank,  lOl  U.  S  68,  25  L.  Ed. 
876. 

81.  Paper  specially  indorsed. —  Gorgcrat 
zi  McCarty,  2  Dall.  144.  146,   l   L.   Ed.'  32-4. 

82.  Indorsement  to  be  made  by  payees. 
— Pease  Z'.  Dwight,  6  How.  190,  198,  12  L. 
Ed.    309. 

83.  Instrument  payable  to  several  per- 
sons.— Pease  Z'.  Dwight.  6  How,  190,  198. 
12   L.    Ed.   399. 

84.  Indorsement  in  firm  name  by  one 
partner. — Pease  f.  Dwight,  i)  How  HH'. 
12  L.  Ed.  399.  Sec,  generally,  the  title 
PARTNERSHIP. 

85.  Effect  of  practice  of  firm  to  indorre 
in  name  of  one  partner. — Pease  v.  Dwight. 
6    How.    190,    198.    12    L.    Ed.    399. 

86.  Transfer  by  partner  in  name  for- 
merly used  by  partnership. —  Pease  :•. 
Dwight.  6   How.   100.  100,  12   L.   Ed.  399. 

87.  Where  name  of  one  of  several  pay- 
ees was  inserted  by  mistake.— Pease  v. 
Dwipht.  6  How.  190.  19S.  12  L.  Ed.  399. 

Where  a  promissory  note  was  payable 
to  the  order  of  several  persons,  the  name 
of  one  of  whom  was  inserted  by  mis- 
take, or  inadvertently  left  on  when  the 
note  was  indorsed  and  delivered  by  the 
real  payees,  one  of  whom  was  also  the 
maker  of  the  note,  the  indorsee  had  a  right 
to  recover  upon  the  note,  although  the 
names  of  all  the  payees  were  not  upon 
the  indorsement,  and  had  a  right,  also,  to 
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(3)  Power  of  Cashier  to  Transfer  Paper  Payable  to  Bank. — An  indorsement 
by  the  cashier  of  a  bank  of  a  note  payable  directly  to  the  bank  is  good,  upon  the 
ground  that  he  represents  the  interest  of  the  bank  in  it,  though  he  is  not  officially 
or  otherwise  a  payee  upon  the  face  of  the  note.^s 

(4)  After  Death  of  Payee — (a)  Personal  Representatives. — The  adminis- 
trator, by  virtue  of  his  appointment  and  authority  as  such,  obtains  the  title  in 
promissory  notes  or  other  written  evidences  of  debt,  held  by  the  intestate  at  the 
time  of  his  death,  and  coming  to  the  possession  of  the  administrator,  and  may 
sell,  transfer  and  indorse  the  same.^^ 

(b)  Distributees. — If  no  representative  has  been  appointed  for  the  estate,  and 
there  are  no  debts  owing,  the  payee's  distributees  may  transfer  an  instrument, 
so  as  to  give  the  transferee  an  equitable  title.^"^ 

d.  Effect  of  Indorsement — (I)  In  General. — The  indorsement  of  negotiable 
paper  passes  the  property  in  it  to  another,^^  and  is  evidence  that  it  was  sold  for 
a   valuable  consideration. 9- 

(2)  Indorsement  in  Blank— (a.)  In  General. — The  blank  indorsement  of  com- 
mercial paper  passes  all  the  interest  in  it.  to  every  indorsee,  in  succession,  dis- 
charged from  any  obligation  which  may  subsist  between  the  original  parties,  but 
which  does  not  appear  upon  the  face  of  the  instrument  itself,^^  and  the  posses- 
sion of  such  paper  is  prima  facie  evidence  of  ownership. 9-* 


prove  the.  facts  bj'  evidence.  Pease  v. 
Dwight,  6   How.  190.  12   L.   Ed.   399. 

The  omission  to  erase  the  name  in  such 
a  case  does  not  lessen  the  drawer's  obli- 
gation to  pay  his  note  to  the  real  payees, 
or  their  right  of  action  upon  it  against 
the  drawer  as  a  note  of  hand.  Pease  v. 
Dwight.    6    How.    190.    19S.    V2    L.    Ed.    399. 

88.  Paper  payable  to  bank  may  be  trans- 
ferred by  cashier. — Pease  v.  Dwight,  6 
How.  190.  199.  1:2  L.  Ed.  399.  See.  gen- 
erally, the  title  BAXKS  AXD  BANK- 
ING,  ante,   p.    1. 

89.  Transfer  by  administrator. — Wilkins 
V.  Ellett.  108  U.  S.  2.i6.  2.59,  27  L.  Ed. 
718:  Harper  v.  Butler,  2  Pet.  239,  7  L.  Ed. 
410. 

"  The  purchasers  or  indorsees  may  main- 
tain actions  in  their  own  names  against 
the  debtors  in  another  state,  if  the  debts 
are  negotiable  promissory  notes,  or  if 
the  law  of  the  state  in  which  the  action 
is  brought  permits  the  assignee  of  a  chose 
in  action  to  sue  in  his  own  name.  Wil- 
kins V.  Ellett,  108  U.  S.  256.  259.  27  L.  Ed. 
718;  Harper  v.  Butler,  2  Pet.  239,  7  L.  Ed. 
410.  See.  a^enerallv.  the  title  EXECU- 
TORS AND  AD^ltNISTRATORS. 

90.  Distributees  of  payees. — Wood  v. 
Weimar.  104  U.  S.  786.  7S7.  26  L.   Ed.  779. 

91.  Indorsement  as  transferring  title. — 
Harris  v.  Johnston.  3  Cranch  311.  318, 
2  L.  Ed.  450;  Brooklyn  City,  etc..  R.  Co. 
V.  National  Bank,  102  U.  S.  14,  32,  26  L. 
Ed.  61;  Collins  v.  Gilbert,  94  U.  S.  753, 
754,  24  L.  Ed.  170;  Goodman  v.  Simonds, 
20  How.  343.  364.  15  L.  Ed.  934;  Brown 
:■.  Spoflford,  95  U.  S.  474,  478,  24  L.  Ed. 
508. 

By  a  special  indorsement  of  a  bill  of 
exchange,  the  indorser  parts  with  his  right, 
and  discharges  the  acceptor  as  to  any  pay- 
ment to  him;  and  that  he  can  regain  his 
property  only  by  taking  up   the  bill,  and 


making  payment  to  the  last  indorsee. 
Gorgerat  v.  McCarty,  2  Dall.  144,  146,  1 
L.   Ed.  324. 

H'  paper  is  received  for  a  debt,  and  sold 
for  value,  the  debt  cannot  be  sued  on. 
Donnelly  v.  District  of  Columbia,  119 
U.  S.  339.  30  L.  Ed.  465;  Looney  z'.  Dis- 
trict of  Columbia,  113  U.  S.  258,  28  L. 
Ed.    974. 

92.  Indorsement  as  evidence  of  transfer 
for  value. — Harris  v.  Johnston.  3  Cranch 
311.  318,  2  L.  Ed.  450.  See  post,  "Pre- 
sumptions   in    Holder's    Favor,"    VIII,    D. 

93.  Effect  of  indorsement  in  blank. — 
Wilkinson  i\  Nicklin,  2  Dall.  396,  398,  1  L. 
Ed.    431. 

94.  Possession  of  paper  indorsed  in 
blank  as  evidence  of  title. — Baldwin  v. 
Ely,  9  How.  580,  13  L.  Ed.  266;  Combs  v. 
Hodge,  21  How.  397.  16  L.  Ed.  115;  Gor- 
gerat V.  McCart}%  2  Dall.  144,  146,  1  L.  Ed. 
324. 

Treasury  certificates. — Certificates  were 
issued  by  the  treasury  department,  under 
a  treaty  with  ^Mexico,  which  were  payable 
to  a  claimant  or  his  assigns  upon  presen- 
tation at  the  department.  These  certifi- 
cates being  legally  assignable  under  an 
act  of  congress,  an  indorsement  in  blank 
by  the  original  payee  was  always  consid- 
ered sufficient  evidence  of  title  in  the 
holder  to  enable  him  to  receive  the  amount 
of  the  certificate  when  presented  to  the 
treasurv  department.  Baldwin  v.  Ely,  9 
How.   .5'80,   13   L.   Ed.   266. 

Certificates  of  public  debt  of  Texas. — 
Where  certificates  of  the  public  debt  of 
Texas  were  transferable  only  by  the 
owner,  or  his  legal  representative  or  at- 
torney, and  there  is  no  sufficient  evidence 
of  the  Existence  of  a  power  of  attorney, 
a  mere  indorsement  in  blank  by  the 
owner  is  not  sufficient  to  justify  a  pur- 
chaser  in   drawing  a   conclusion    that   the 
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(h)  Filling  Up  Blmik  Indorsement. — The  general  rule  is  that  when  a  note  or 
bill  is  indorsed  in  blank,  the  bona  fide  holder  of  it  may  write  an  indorsement  to 
himself  or  to  another  over  the  indorser's  name,  and  where  there  are  several  in- 
dorsements in  blank,  he  may  fill  up  the  first  one  to  himself  or  may  deduce  his 
title  through  all  of  them.-'"' 

(3)  Rcstrictiz'e  Indorsement — (a)  /;/  General. — The  negotiability  of  a  bill 
may  be  restrained  by  the  qualified  terms  of  the  indorsement.-"'  but  express  words 
are  necessary  for  this  purpose. ^^ 

(b)  Indorsement  "for  Collection"  or  "for  Account." — The  indorsement  of 
negotiable  paper  with  the  words  "for  collection, "»*  or  "for  account, "^'^  has  the 
effect  to  restrain  its  negotiability,  and  a  party  who  has  thus  indorsed  it  is  com- 
petent to  prove  that  he  was  not  the  owner  of  it,  and  did  not  mean  to  give  title 
to  it  or  to  its  proceeds  when  collected.^ 

(4)  Indorsement  zvithout  Recourse. — An  indorsement  "without  recourse,"  is 
not  evidence  of  money  had  and  received  by  the  indorser,  to  the  use  of  the  in- 
dorsee.^ 

e.  Striking  Out  Indorsement. — In  an  action  upon  a  bill  or  note,  the  court  will 
allow  the  plaintiff  to  strike  out  a  special  as  well  as  a  general  indorsement.-" 


holder  is  entitled  to  sell  or  discount  it. 
Combs  V.  Hodge,  21  How.  397.  1(5  L.  Ed. 
115. 

Transfer  of  paper  indorsed  in  blank  by 
delivery. — See  po^t,  "Transfer  hv  Deliv- 
ery,"  VII,    C.   2. 

95.  Filling  up  blank  indorsement. — Em- 
slicimer  v.  New  Orlean>.  IStl  U.  S.  33. 
47,  46  L.  Ed.  1042:  Evans  v.  Gee.  11  Pet. 
8't,  9  L.  Ed.  639:  Violctt  v.  Patton,  5 
Cranch   142,  3   L.   Ed.   61. 

The  holder,  by  writing  such  direction 
over  a  blank  indorsement,  ordering  the 
money  to  be  paid  to  a  particular  person, 
does  not  become  an  indorser.  Evans  v. 
Gee,  11  Pet.  80,  9  L.   Ed.   639. 

A  blank  indorsement,  upon  a  blank 
piece  of  paper,  with  intent  to  give  a  per- 
son credit,  is,  in  effect,  a  letter  of  credit. 
And  if  a  promissory  note  be  afterwards 
■written  on  the  paper,  the  indorser  cannot 
object  that  the  note  was  written,  after  the 
indorsement.  Violett  v.  Patton,  5  Cranch 
142,  3   L.   Ed.   61. 

96.  Effect  as  restraining  negotiability. — 
Ludlow  V.  Bingham,  4  Dall.  IT.  61.  1  L. 
Ed.  736:  Sweeney  v.  Easter,  1  Wall.  166, 
17  L.  Ed.  681:  Evansville  Bank  v.  German, 
etc..  Bank,  155  U.  S.  5.^)6.  562,  39  L.  Ed. 
259;  White  v.  Miners'  Nat.  Bank,  102  U. 
S.  658,  26  L.  Ed.  250:  Commercial  Nat. 
Bank  v.  Armstrong.  148  U.  S.  50.  37  L. 
Ed.  363. 

97.  Necessity  for  exoress  words. — Lud- 
low V.  Bingham.  4  Dall  47.  61,  1  L.  Ed. 
736. 

98.  Indorsement.  for  collection. — 
Sweeney  -■,  Easter.  1  Wall.  166.  17  L.  Ed. 
681:  Commercial  Nat.  Bank  r.  .Armstrong, 
1-18  U.  S.  50,  56,  37  L.  Ed.  3r,3:  Lanier  v. 
Nash,  121  U.  S.  404.  30  L.  Ed.  947:  Foley 
V.  Smith.  6  Wall.  492.  18  L.  Ed.  931;  Goetz 
V.   Bank,   119  U.  S.   551,  30  L.   Ed.  515. 

The  words  for  collection  are  intended 
to  limit  the  effect  which  would  have  been 
given  to  the  indorsement  without  them, 
and  warn  the  party  that,  contrary  to  the 
purpose    of    a    general    or    blank    indorse- 


ment, this  is  not  intended  to  transfer  the 
ownership  of  the  note  or  its  proceeds. 
Commercial  Nat.  Bank  v.  Armstrong,  148 
U.  S.  50.  56,  37  L.  Ed.  363:  Sweeney  v 
Easter.  1  Wall.  166,  17  L.  Ed.  681;  Foley 
r.   Smith,  (i   Wall.   492.   18  L.   Ed.   931. 

99.  Indorsement  "for  account."— White 
V.  Miners"  Nat.  Bank.  102  U.  S.  658,  26 
L.  Ed,  250;  Commercial  Nat.  Bank  v 
Armstrong,  148  U.  S.  50,  57,  37  L.   Ed.  363. 

An  indorsement  "for  account"  does  not 
purport  to  transfer  the  title  of  the  paper, 
or  the  ownership  of  the  money  when  re- 
ceived. Commercial  Nat.  Bank  v.  Arm- 
strong, 148  U.  S.  50,  57,  37  L.  Ed.  363; 
White  f.  Miners'  Nat.  Bank,  102  U  s' 
658,  26  L.   Ed.  250. 

1.  Right  of  indorser  to  show  intention 
with  which  indorsement  made. — Sweeney 
V.   Easter,   1    Wall,    166.   17  L,   Ed.  681. 

2.  Indorsement  "without  recourse"  not 

evidence    of    money    had    and    received. 

Welch    z',    Lindo,    7    Cranch    159     3    L     Ed 
301. 

3.  Striking  out  indorsement. — Morris  v. 
Foreman,  i  Dall.  193,  1  L.  Ed.  96;  Dugan 
V.  United  States,  3  Wheat.  173,  4  L.  Ed. 
62:  Lyman  v.  Bank.  12  How.  225,  13  L.  Ed. 
965.  But  sec  \\'elch  v.  Lindo,  7  Cranch 
159.  3  L.  Ed.  301. 

If  a  person,  wdio  indorses  a  bill  to  an- 
other, whether  for  value  or  for  the  pur- 
pose of  collection,  comes  again  to  the  pos- 
session thereof,  he  is  to  be  regarded,  un- 
less the  contrary  appears  in  evidence,  as 
the  bona  fide  holder  and  proprietor  of 
such  bill,  and  is  entitled  to  recover 
thereon,  notwithstanding,  there  may  be 
on  it  one  or  more  indorsements  in  full, 
subsequent  to  the  indorsement  to  him! 
without  producing  anv  receipt  or  indorse- 
nient  back  to  him,  from  either  of  such 
indorsees,  whose  names  he  may  strike 
from  the  bill  or  not.  as  he  thinks  proper. 
Dugan  V.  United  States,  3  Wheat  173 
4    L.    Ed.    62. 

When  a  bank  comes  into  possession 
of    a    bill,    upon    its    return,    the    indorse- 
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2.  Transfer  by  Delivery. — Where  paper  is  payable  to  bearer,  or  payable  to 
order  and  indorsed  in  blank,  it  is  transferrable  by  the  mere  delivery.**  But  paper 
payable  to  order ,^  or  specially  indorsed,*^  cannot  be  transferred  except  by  indorse- 
ment. 

D.  Injunction  against  Transfer. — A  court  of  equity  will  interpose  by  in- 
junction, to  prevent  the  transfer  of  negotiable  securities,  which,  if  transferred, 
would  be  irretrievably  lost  to  the  owner.''' 

VIII.  Rights  of  Holder. 

A.  "Who  Are  Holders. — The  word  "holder,"  as  a  general  word,  is  applied  to 
any  one  ifi  actual  or  constructive  possession  of  negotiable  paper  and  entitled  at 
law  to  recover  or  receive  its  contents  from  the  parties  to  it.*  The  term  includes 
a  bank  holding  an  instrument  for  collection,^  and  the  notary  to  whom  it  is  given 
for  the  purpose  of  presentment,  demand  and  protest.^" 

B,  'Who  Are  Bona  Fide  Holders  for  'Value — 1.  Definitions. — To  consti- 
tute one  a  bona  fide  holder  of  negotiable  paper  it  is  necessary  that  it  should  have 
been  received  before  maturity,  that  a  valuable   consideration   should  have  been 


merits  were  in  effect  stricken  out,  and  the 
bank  becomes,  in  a  commercial  and  legal 
sense,  the  holder  of  the  bill.  Bank  v. 
United  States,  2   How.   711,  11  L.   Ed.  439. 

4.  Paner  nayable  to  bearer  or  indorsed 
in  blank. — Brown  v.  Spofford,  95  U.  S. 
474,  478,  24  L.  Ed.  508;  Collins  v.  Gilbert, 
94  U.  S.  753,  756.  24  L.  Ed.  170;  Goodman 
V.  Simonds,  20  How.  343,  368,  15  L.  Ed. 
&34;  Brooklyn  City,  etc.,  R.  Co.  v.  National 
Bank,  102  U.  S.  14,  32.  26  L.  Ed.  61; 
Roberts  v.  Bolles,  101  U.  S.  119,  123.  25 
L.  Ed.  880;  Gorgerat  v.  McCarty,  2  Dall 
144,  146,  1  L.  Ed.  324;  Baldwin  v.  Ely,  9 
How.  580,  13  L.  Ed.  266;  Combs  v.  Hodge, 
21    How.   397,    407,    16   L.    Ed.    115. 

Instruments  indorsed  in  blank  or  pay- 
able to  bearer,  when  transferred  to  an  in- 
nocent holder,  create  the  same  liabilitj' 
as  ifi  indorsed  at  the  time  of  the  trans- 
fer. Brooklyn  City,  etc.,  R.  Co.  v.  Na- 
tional Bank,  102  U.  S.  14,  51,  26  L.   Ed.  61. 

An  over-due  note  payable  to  bearer 
passes  by  delivery  the  legal  title  to  the 
holder,  subject  to  such  equities  as  may 
be  asserted  by  reason  of  its  dishonor. 
National  Bank  v.  Texas,  20  Wall.  72,  22 
L.  Ed.  295. 

A  bill  of  exchange  indorsed  in  blank 
passes  from  hand  to  hand  by  delivery 
like  bank  notes  payable  to  bearer.  Lud- 
low V.  Bingham,  4  Da!l.  47,  61,  1  L.  Ed. 
736. 

Coupon  bonds,  of  the  ordinary  kind, 
payable  to  bearer,  pass  by  delivery.  Mur- 
ray V.  Lardner,  2  Wall.  110,  17  L.  Ed. 
857.  See.  generally,  the  title  MUNICI- 
PAL, COUNTY.  'STATE  AND  FED- 
ERAL SECURITIES. 

By  Illinois  act  of  March  18,  1874,  re- 
vising the  laws  of  Illinois  in  relation  to 
promissory  notes,  bonds,  due  bills,  and 
other  instruments  of  writing,  it  is  pro- 
vided "that  any  note,  bond,  bill,  or  other 
instrument  in  writing,  made  payable  to 
bearer,  may  be  transferred  by  delivery 
]thereof,  and  an  action  may  be  maintained 


thereon  in  the  name  of  the  holder  thereof." 
Roberts  v.  Bolles,  101  U.  S.  119,  123,  25  L. 
Ed.   880. 

By  the  statutes  of  Alabama,  promissory 
notes  may  be  assigned  by  indorsement; 
and  the  assignee  may  maintain  an  ac- 
tion in  his  own  name  on  such  notes;  by 
the  act  of  1833,  the  same  rights  are  given 
to  the  holder  of  notes  given  to  a  certain 
person  or  bearer,  to  a  fictitious  person,  or 
to  bearer  only;  and  the  assignment  of 
such  notes  by  delivery  only,  authorizes  a 
suit  by  the  holder  in  his  own  name.  Th^ 
holder  of  a  note  payable  to  A.  B.  or 
bearer,  may,  to  avail  himself  of  these 
provisions  of  the  law,  call  himself  an  as- 
signee of  the  note  from  A.  B.;  but  the 
holder  of  such  a  note  payable'  to  the 
bearer,  is  not  an  assignee,  within  the  pro- 
visions of  the  judiciary  acts  of  17R9. 
Smith  V.  Clapp,  15  Pet.  125,  10  L.  Ed.  684. 
See,  generally,  the  title  ASSIGNMENTS, 
vol.    2,   p.    549. 

5.  Paper  payable  to  order. — Waters  v. 
Millar,   1   Dall.  369,   1   L.   Ed.   180. 

6.  Instrument  specially  indorsed. — Gor- 
gerat V.  McCarty,  2  Dall.  144,  146,  1  L.  Ed. 
324. 

7.  Injunction  against  transfer. — Osborn 
V.  United  States  Bank,  9  Wheat.  738,  758, 
6   L.    Ed.   204. 

8.  Meaning  of  holder. — -National  Ex- 
change Bank  v.  Wiley,  195  U.  S.  257,  268, 
49  L.  Ed.  184  (construing  warrant  of  at- 
torney authorizing  confession  of  judgment 
in  favor  of  holder  of  note). 

Proof  that  the  person  is  not  the  owner 
of  a  note  tends  to  show  that  he  is  not  in 
law  the  holder.  National  Exchange  Bank 
V.  Wiley,  195  U.  S.  257,  268,  49  L.  Ed. 
184. 

9.  Bank  holding  paper  for  collection  is 
"holder." — Bowling  v.  Harrison,  6  How. 
248,    12    L.    Ed.    425. 

10.  "Holder"  includes  notary  making 
presentment. — Bowling  v.  Harrison,  6 
How.   248,    12   L.    Ed.   425. 
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paid  for  it,  and  that  it  should  have  been  taken  without  i<no\vledge  of  the  defenses 
sought  to  be  made.^^ 

2.  Valuable  Consideration — a.  Necessity. — In  order  to  constitute  one  a 
holder  for  value  in  the  due  course  of  trade,  he  must  have  taken  the  instrument 
upon  a  valuable  consideration. ^^ 

b.  What  Constitutes — (1)  ///  General. — A  valuable  consideration  in  the  sense 
of  the  law  may  consist  either  in  some  right,  interest,  profit,  or  benefit  accruing 
to  the  one  party,  or  some  extension  of  time  of  payment,  detriment,  loss,  or  re- 
sponsibility given,  sufifered,  or  undertaken  by  the  other. ^•* 

(2)  Cash  Advances. — Cash  advances,  of  course,  constitute  a  valuable  consid- 
eration.^^ 

(3)  Sale  of  Goods  or  Property. — The  sale  of  goods  or  other  property  will 
constitute  a  good* consideration  for  a  transfer  of  commercial  paper. ^•'' 

(4)  Giving  Credit. — Giving  credit  to  the  transferror  of  negotiable  paper,  in 
consideration  of  the  transfer,  will  constitute  the  transferee  a  holder  for  value. ^'^ 


11.  Bona  fide  holder  for  value  defined. 
—Mayor  v.  Ray,  19  Wall.  468,  482,  22  L. 
Ed.  164;  Thompson  v.  Sioux  Falls  Nat. 
Bank.  150  U.  S.  231,  240,  37  L.  Ed.  1063. 

To  be  a  bona  fide  holder,  one  must  be 
himself  a  purchaser  for  value  without  no- 
tice, or  the  successor  of  one  who  was. 
McClure  v.  Oxford,  94  U.  S.  429,  432,  24 
L.    Ed.    129. 

By  the  Compiled  Laws  of  Dakota,  § 
4487,  "an  indorsee  in  due  course"  is  de- 
fined as  "one  who  in  good  faith,  in  the 
ordinary  course  of  business,  and  for  value, 
before  its  apparent  maturity  or  presump- 
tive dishonor,  and  without  knowledge  of 
its  actual  dishonor,  acquires  a  negotiable 
instrument  duly  indorsed  to  him,  or  in- 
dorsed generally  or  payable  to  the  bearer." 
Thompson  v.  Sioux  Falls  Nat.  Bank,  150 
U.  S.  2.31,  240,  37  L.  Ed.   ]0r,3. 

And  by  §  4739,  "good  faith  consists  in 
an  honest  intention  to  abstain  from  taking 
any  unconscientious  advantage  of  another, 
even  through  the  forms  or  technicalities 
of  law.  together  with  an  absence  of  all  in- 
formation or  belief  of  facts  which  would 
render  the  transaction  unconscientious." 
Thompson  v.  Sioux  Falls  Nat.  Bank.  150 
U.    S.    231,    2-10,    37    L.    Ed.    1063. 

12.  Necessity  for  valuable  consideration. 
— Mavor  v.  Ray.  19  Wall.  468,  482,  22 
L.  Ed.  164:  Smith  v.  Sac  County,  11  Wall. 
139.  20  L.  Ed.  102;  Goodman  v.  Simonds. 
20  How.  343,  370,  15  L.  Ed.  934;  Brook- 
lyn Citv,  etc.,  R.  Co.  V.  National  Bank. 
102  U.  S.  14,  43,  26  L.  Ed.  61;  Thompson 
V.  Sioux  Falls  Nat.  Bank,  150  U.  S.  231. 
244,  37  L.  Ed.  1063;  Dresser  v.  Missouri, 
etc.,  R.  Co.,  93  U.  S.  92.  23  L.  Ed.  815; 
King  V.  Doane,  139  U.  S.  166,  174,  35  L. 
Ed.  84;  Swift  v.  Tyson,  16  Pet.  1,  21,  10  L. 
Ed.  865;  Townsley  v.  Sumrall.  2  Pet.  170, 
7  L.  Ed.. 386;  McLaughlin  v.  Bank,  7  How. 
220,  12  L.  Ed.  675;  Sawyer  v.  Prickett.  19 
Wall.  146.  166,  22  L.  Ed.  105;  Israel  v. 
Gale,  17  U.  S.  391,  43  L.  Ed.  1019;  Pcarce 
V.  Rice,  142  U.  S.  28,  35  L.  Ed.  925;  Gates 
V.  First  National  Bank,  100  U.  S.  239,  25 
L.  Ed.  580;  Smyth  v.  Strader,  4  How.  404, 
11  L.   Ed.   1031. 

Where  in  a  case  submitted  to  the  court 


without  a  jury  which  finds  the  facts  con- 
stituting such  fraud,  and  does  not  find  that 
the  plaintiff  gave  value  for  the  paper,  the 
judgment  was  rightfully  given  for  the 
defendant.  Smith  v.  Sac  County,  11  Wall 
139,  20  L.   Ed.   102. 

13.  What  constitutes  valuable  considera- 
tion— In  general. — Brooklyn  City,  etc.,  R. 
Co.  V.  National  Bank.  10:2' U.  S.  14.  46,  26 
L.  Ed.  61. 

14.  Cash  advances. —  Brooklyn  City,  etc., 
R.  Co.  r.  Xati.jnal  Bank.  102  U  S  14.  43. 
26   L.    Ed.   61. 

15.  Sale  of  goods  or  property. — Brook- 
lyn City,  etc.,  R.  Co.  v.  National  Bank,  102 
U.  S.  14,  43,  26  L.  Ed.  61;  King  v.  Doane, 
139  U.   S.    166,  35   L.   Ed.  84. 

Sale  of  corporate  stock — King  z'.  Doane 
139   U.    S.    166,   35    L.    Ed.   84. 

16.  Giving  credit  to  transferror. — 
Brooklyn  City,  etc.,  R.  Co.  v.  \'at'on:il 
Bank.  102  U.  S.  14,  43,  26  L.  Ed.  61; 
Smyth  V.  Strader,  4  How  404,  1]  L.  Ed. 
1031;  United  Slates  v.  Bank,  15  Pet.  377, 
10  L.  Ed.  774;  Israel  v.  Gale,  174  U.  S. 
391,   43    L.    Ed.    1019. 

Where  a  bank  credits  a  person  with  a 
draft  and  cashes  his  checks  drawn  against 
the  deposit,  it  is  holder  of  the  draft  for 
value.  Armstrong  v.  American  Exchange 
Nat.  Bank,  133  U.  S.  433,  33  L.  Ed.  747. 
See.  also,  Israel  v.  Gale.  174  U.  S.  3C1.  43 
L.   Ed.    1019. 

The  United  States  instituted  a  suit 
against  the  Bank  of  the  Metropolis,  claim- 
ing $27,881.57,  the  balance,  according  to 
the  statements  of  the  treasury,  due  to  the 
United  States;  the  defendant  claimed 
credits  amounting  to  $23,000,  exclusive 
of  interest,  which  had  been  presented  to 
the  proper  accounting  officers,  for  accep- 
tances of  the  post  office  department  of 
the  drafts  of  mail  contractors,  and  an 
item  of  $611.52,  over  draft  of  an  officer  of 
the  post  office  department,  on  the  Bank 
of  Metropolis.  The  drafts  of  the  con- 
tractors, accepted  by  the  post  office  de- 
partment, were  discounted  by  the  bank, 
in  the  way  of  business;  one  draft  was  ac- 
cepted unconditionally;  the  other  drafts 
were  accepted,  "on  condition,  that  the  con- 


298 


BILLS,  NOTES  AND  CHECKS. 


(5)  Work  and  Labor. — The  performance  of  work  and  labor  at  the  request 
of  the  transferror  of  a  bill  or  note  makes  the  transferee  a  purchaser  for  value. ^" 

(6)  Forbearance. — A  suspension  of  an  existing  demand  is  frequently  of  the 
utmost  importance  to  a  debtor,  and  it  constitutes  one  of  the  oldest  titles  of  the 
law  under  the  head  of  forbearance,  and  has  always  been  considered  a  sufficient 
and  valid  consideration.^^ 

(7)  Exchange  of  Securities. — The  exchange  of  securities  may  constitute  a 
valuable  consideration  for  the  transfer  of  a  bill  or  note.^*^ 

(8)  Surrender  of  Collateral. — The  surrender  of  collateral  held  by  the  trans- 
feree of  negotiable  paper,  in  consideration  for  the  transfer,  constitutes  a  valu- 
able  consideration.-'^ 

(9)  Becoming  Surety. — The  act  of  becoming  surety  for  the  transferror  will 
constitute  the  transferee  a  purchaser  for  value. -^ 

(10)  Payment  of  Pre-Existing  Debt.— Where  negotiable  paper  is  received  in 
payment  and  extinguishment  of  a  pre-existing  debt,  the  holder  is  entitled  to  pro- 
tection as  a  purchaser  for  value. -- 

(11)  Collateral  Security  for  Pre-Existing  Debt. — One  who  takes  a  negotiable 
instrument  as  security  for  a  pre-existing  debt,  is  a  holder  for  a  valuable  con- 
sideration and  entitled  to  protection  against  all  the  equities  between  the  ante- 
cedent parties.-^ 


tracts  be  complied  with."  Held,  that 
the  bank  became  the  holder  of  the  draft, 
unconditionally  accepted,  for  valuable  con- 
sideration; and  its  right  to  charge  the 
United  States  with  the  amount  cannot  be 
defeated  by  any  equities  between  the 
drawers  and  the  post  office.  United  States 
V.  Bank,  15  Pet.  377,  10  L.  Ed.  774. 

Evidence  is  admissible  to  show  that, 
in  an  account  current  between  the  first 
and  second  indorsee,  no  credit  was  given 
in  it  for  the  notes  when  they  were  oassed 
from  the  first  to  the  second  indorsee. 
Smyth  z>.  Strader,  4  How.  404,  11  L.  Ed. 
1031. 

So,  evidence  of  drawing  and  redrawing 
between  the  first  and  second  indorsee, 
alluded  to  in  the  account  current,  is  ad- 
missible. Smyth  V.  Strader,  4  How.  404, 
11  L.   Ed.  1031. 

17.  Performance  of  work  or  labor. — 
Brooklvn  Citv,  etc.,  R.  Co.  v.  National 
Bank,  102  U.  S.  14,  43,  26  L.  Ed.  61. 

18.  Forbearance. — Goodman  v.  Simonds, 
20  How.  343,  370,  1,5  L.  Ed.  934:  Brook- 
lyn City,  etc.,  R.  Co.  v.  National  Bank,  102 
U.  S.  14,  43,  26  L.  Ed.  61. 

19.  Exchange  of  securities. — Brooklyn 
City,  etc.,  R.  Co.  r.  National  Bank,  102  U. 
S.  14,  43,  26   L.    Ed.   61. 

20.  Surrender  of  collateral. — Brooklyn 
City,  etc.,  R.  Co.  v.  National  Bank,  102 
U.   8.   14,  43,   26   L.   Ed.   61. 

Surrendering  collateral  securities  pre- 
viously given,  and  affording  increased  in- 
dulgence as  to  time,  furnish  a  sufficient 
consideration  for  the  transfer  of  new  col- 
laterals. Goodman  v.  Simonds,  20  How. 
343,  15  L.  Ed.   934. 

21.  Becoming  surety  for  transferror. — 
Brooklyn  Citv,  etc.,  R.  Co.  7'.  National 
Bank,   102  U.  S.  14,   43.  26  L.   Ed.   91. 

22.  Payment  of  pre-existing  debt. — 
Brooklyn  City,  etc.,  R.  Co.  v.  National 
Bank,  102  U.  S.  14,  43,  26  L.  Ed.  61;  Swift 


r.  Tvson,  16  Pet.  1,  21.  10  L.  Ed.  865; 
Townsley  z .  Sumrall,  2  Pet.  170,  7  L.  Ed, 
386;  Goodman  z'.  Simonds,  20  How.  343, 
371,  15  L.  Ed.  934;  McLaughlin  v.  Bank, 
7  How.  220,  12  L.  Ed.  675;  Saw3rer  v. 
Prickett,  19  Wall.  146,  166,  22  L.  Ed.  105; 
Israel  v.  Gale,  174  U.  S.  391,  43  L.  Ed. 
1019;  Coolidge  v.  Payson.  2  Wheat.  66, 
4  L.  Ed.  185;  Lawrence  v.  McCalmont,  2 
How.  426,  454,  11  L.  Ed.  326;  Prentice  z: 
Zane,  8  How.  470.  488,  12  L.  Ed.  1160; 
Peoples  Sav.  Bank  v.  Bates,  120  U.  S.  556, 
564.  30  L.  Ed.  754:  Sayles  v.  Garrett,  110 
U.  S.  288,  294,  28  L.  Ed.  150;  McMurray 
v.  Moran,  134  U.  S.  150,  158,  33  L.  Ed. 
814. 

23.  Collateral  security  for  pre-existing 
debt.— Brooklvn  City,  etc..  R.  Co.  z\  Na- 
tional Bank,  102  U.  S.  14,  24,  26  L.  Ed. 
6):  Swift  V.  Tyson.  16  Pet.  1,  10  L.  Ed. 
865:  Townsley  v.  Sumrall,  2  Pet.  170,  7 
L.  Ed.  386;  Goodman  v.  Simonds,  20  How. 
343,  371,  15  L.  Ed.  934;  IMcLaughlin  v. 
Bank,  7  How.  220,  12  L.  Ed.  675;  Pearce 
r.  Rice,  142  U.  S.  28,  35  L.  Ed.  925;  Mc- 
Carty  z:  Roots,  21  How.  432,  16  L.  Ed. 
162;  Gates  v.  First  Nat.  Bank,  100  U.  S. 
239,  25  L.  Ed.  580;  American  Tile  Co.  v. 
Garrett,  110  U.  S.  288,  28  L.  Ed.  1-49:  Bank 
of  Metropolis  Z'.  New  England  Bank,  1 
How.  234.  11  L.  Ed.  115;  Mc^Murrav  z: 
Moran,  134  U.  S.  150.  158,  33  L.  Ed.  814; 
Montclair  z:  Ramsdell,  107  U.  S.  147,  161, 
27  L.  Ed.  431:  Lawrence  z'.  McCalmont,  2 
How.  426,  454,  11  L.  Ed.  326:  Prentice 
z'.  Zane,  8  How.  470,  488,  12  L.  Ed.  1160; 
Peoples  Sav.  Bank  z:  Bates,  120  U.  S.  556, 
564,  30  L.  Ed.  754;  Sayles  v.  Garrett,  110 
b.  S.  288,  294,  28  L.  Ed'.  150. 

The  transfer,  before  maturity,  of  nego- 
tiable paper,  as  security  for  an  antece- 
dent merely,  without  other  circumstances, 
if  the  paper  be  so  indorsed  that  the  holder 
becomes  a  party  to  tlie  instrument,  al- 
though   the    transfer    is    without    express 
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But  the  holder  of  a  bill  or  note  taken  as  security  for  a  pre-existing  debt  is  a 
holder  for  value  only  to  the  extent  of  the  debt  secured.-"* 

c.  Adequacy. — The  rule  that  protects  a  bona  fide  holder  for  value  of  com- 
mercial paper  against  defenses  or  equities  that  might  be  good,  as  between  the 
original  parties,  does  not  require  that  the  holder  shall  have  paid  full  value. 2'' 
The  amount  paid  may  have  been  so  disproportioned  to  the  real  value  of  the 
security  purchased  that  the  claim  to  have  paid  value  will  be  treated  as  a  mere 
pretense,  and  the  security  as  having  been  obtained  without  paying  anvthing 
for   it.2<5 

3.  Want  of  Notice  of  Defenses — a.  Necessity  for  Want  of  Notice. — In 
order  for  a  person  to  be  a  bona  fide  purchaser  of  commercial  paper,  he  must 
have  taken  it  in  good  faith  and  without  notice  of  defenses  existing  between  the 
prior  parties  thereto.-" 


agreement  by  the  creditor  for  indulgence, 
is  not  an  improper  use  of  such  paper, 
and  is  as  much  in  the  usual  course  of  com- 
mercial business  as  its  transfer  in  pay- 
ment of  such  debt.  In  either  case,  the 
bona  fide  holder  is  unafifected  by  equities 
c;  defenses  between  prior  parties,  of  which 
he  had  no  notice.  Brooklyn  City,  etc., 
R.  Co.  V.  National  Bank,  102  U.  S.  14,  28, 
26    L.    Ed.    61. 

When  commercial  paper  is  pledged  by 
the  apparent  owner  before  it  matures  as 
collateral  security  for  advances,  the  pled- 
gee in  good  faith  is  entitled  to  hold  it 
for  the  amount  of  such  advances,  though 
it  turns  out  afterwards  that  the  party 
making  the  pledge  was  a  mere  agent  for 
the  true  owner,  and  that  the  transaction 
was  a  breach  of  duty  to  the  principal. 
Brooklyn  Citv,  etc.,  R.  Co.  v.  National 
Bank,    102    U.    S.    14.    42.   26    L.    Ed.    61. 

At  the  request  of  its  debtor,  a  national 
bank  in  Alabama  gave  him  further  time, 
in  consideration  of  his  transferring,  be- 
fore maturity,  a  negotiable  note,  as  col- 
lateral security,  and  paying  in  advance 
usurious  interest,  for  the  period  of  ex- 
tension. The  note  was  so  indorsed  as  to 
make  the  bank  a  party  to  the  instrument, 
responsible  for  its  due  presentation,  and 
for  due  notice  of  nonpajnnent.  The  con- 
sideration, being  in  part  legal  and  in  part 
vicious,  it  was  held,  that  the  former  was 
itself  sufficient  to  sustain  the  contract  of 
extension  and  transfer,  and  to  constitute 
the  bank  a  holder  for  value.  Oates  v. 
First  Nat.  Bank,  100  U.  S.  2;}9,  2.5  L.  Ed. 
580. 

A  creditor  who  before  its  maturity  ac- 
cepts a  negotiable  note,  so  indorsed  that 
he  becomes  a  party  thereto,  as  collateral 
security  for  a  pre-existing  debt,  in  con- 
sideration of  an  extension  of  time  granted 
to  the  debtor,  is,  according  to  the  law 
merchant,  a  holder  for  value,  and  his  rights 
as  such  are  not  affected  by  equities  be- 
tween antecedent  parties  of  which  he  had 
no  notice.  Oates  v.  First  Nat.  Bank,  100 
U.   S.  239,   2.5   L.   Ed.   580. 

24.  Holder  of  collateral  a  purchaser 
only  to  the  extent  of  the  amount  secured. 
— Pearce  v.  Rice,  142  U.  S.  28.  3,5  L.  Ed. 
925;     Brooklyn     City,     etc.,     R.     Co.     v. 


National  Bank,  102  U.  S.  14,  42,  26  L.  Ed. 
61;  Goodman  v.  Simonds.  20  How.  343, 
371,  15  L.  Ed.  934;  Dresser  v.  Missouri, 
etc.,  R.  Co.,  93  U.  S.  92,  95.  23  L  Ed. 
815. 

One  who  takes  a  negotiable  instrument 
as  collateral  security  for  a  pre-existing 
debt  cannot  be  deemed  to  be  a  bona  fide 
holder  for  value  except  to  the  extent  of 
the  amount  secured.  Pearce  v.  Rice,  142 
U.  S.  28,  35  L.  Ed.  925:  Dresser  v.  Mis- 
souri, etc.,  R.  Co.,  93  U.  S.  92,  95,  23  L 
Ed.    815. 

25.  Holder  need  not  have  paid  full  value. 
—King  V.  Doane,  139  U.  S.  166,  174,  35 
L.  Ed.  84;  Wade  v.  Chicago,  etc.,  R.  Co., 
149  U.  S.  327,  343,  37  L.  Ed.  755:  Crom- 
well V.  Sac  County,  96  U.  S.  51,  24  L  Ed 
681;  Tilden  v.  Blair,  21  Wall.  241  22  L 
Ed.    632. 

Negotiable  securities  once  put  in  cir- 
culation for  value  may  be  transferred  for 
less  than  their  face,  but  the  maker  and 
those  claiming  under  him  cannot  limit  the 
right  of  a  subsequent  holder  to  a  recov- 
ery of  what  he  may  have  paid  therefor. 
Wade  V.  Chicago,  etc.,  R.  Co.,  149  U.  S 
327,   343.  37   L.    Ed    755. 

26.  Amount  not  to  be  so  dispropor- 
tioned as  to  amount  to  pretense. — King  v. 
Do.'iiie     13'.)   li.   S.    166,   174,  35   L.   Ed.  84. 

27.  Necessity  for  want  of  notice. — Swift 
V.  Smith,  102  U.  S.  442,  444,  26  L.  Ed.  193; 
Fowler  V.  Brantly,  14  Pet.  318,  10  L.  Ed. 
473:  Goodman  v.  Simonds,  20  How  343 
366.  15  L.  Ed.  934;  Hotchkiss  v.  Na- 
tional, etc..  Bank.  21  Wall.  354,  22  L.  Ed. 
645:  Goetz  v.  Bank,  119  U.  S.  551,  560,  30 
L.  Ed.  515;  Dodge  v.  Freedman's  Sav., 
etc.,  Co.,  93  U.  S.  379.  385,  23  L.  Ed 
920:  Brooklyn  Citv,  etc.,  R.  Co.  v.  National 
B.ink.  102  U.  S.  14,  40,  26  L.  Ed.  61;  Shaw 
f.  Railroad  Co.,  101  U.  S.  557,  564.  25  L 
Ed.  892;  Collins  v.  Gilbert,  94  U.  S.  753, 
760.  24  L.  Ed.  170:  Murray  v.  Lardner. 
2  Wall.  110,  17  L.  Ed.  857;  Brown  ?•.  Snof- 
ford.  95  U.  S.  474.  481,  24  L.  Ed.  508; 
Thompson  v.  Sioux  Falls  Nat.  Bank  150 
U.  S.  231,  37  L.  Ed.  1063;  Lvtie  ?■  Lan- 
sing. 141  U.  S.  59,  71,  37  L.  Ed.  78:  Smvth 
V.  Strader,  4  How.  404,  11  L.  Ed.  1031; 
Mayor  v.  Ray,  19  Wall.  468.  482.  22  L.  Ed, 
164;   Davidson  v.  Lanier,  4  Wall.  447,  448, 
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b.  What  Constitutes  Notice— (1)  In  General— When  it  is  said  that  in  order 
for  one  to  be  a  bona  fide  purchaser  of  commercial  paper  he  must  take  it  without 
notice  of  defenses  existing  between  the  pri'or  parties  thereto,  the  word  notice 
must  be  understood  in  the  same  sense  as  knowledge.^* 

(2)  Paper  Regular  on' Its  Face — (a)  In  General. — When  it  is  proposed  to  im- 
peach the  title  of  a  holder  for  value  by  proof  of  any  facts  and  circumstances 
outside  of  the  instrument  itself,  it  must  be  shown  that  he  had  knowledge  of 
such   facts  and  circumstances  at  the  time  the  transfer   was  made.^^ 

(b)  Duty  to  Make  Inquiries. — The  holder  of  commercial  paper  is  not  to  be 
charged  with  notice  because  of  a  failure  on  his  part  to  make  inquiries  as  to 
defenses  which  exist  against   the   instrument.^*^ 

(c)  Bad  Faith. — Where  negotiable  paper  is  regular  on  its  face,  the  title  of 
one  who  takes  it  before  due  for  a  valuable  consideration,  can  be  defeated  by 
showing  bad  faith  in  him,  which  implies  guilty  knowledge  or  willful  ignorance 
of  the  facts  impairing  the  title  of  the  party  from  whom  he  received  it.^^ 


18  L.  Ed.  377;  Ingraham  v.   Gibbs,  2  Dall. 
134,    1    L.    Ed.    320. 

A  bill  of  exchange  drawn  in  one  state 
upon  a  party  in  another,  the  known  and 
common  purpose  of  both  parties  being 
to  carry  on  a  business  declared  unlawful 
bv  statute  of  the  first  state,  is  void  as  to 
the  drawer  in  the  hands  of  a  party  to  the 
bill  having  notice  of  its  true  character. 
Davidson  v.  Lanier,  4  Wall.  447,  448,  18 
L.    Ed.    377. 

28.  What  constitutes  notice  in  general. 
— Goodman  v.  Simonds,  20  How.  343,  36.5, 
15   L.   Ed.  934.  . 

An  incorporated  bank  succeeding  to  the 
rights  and  liabilities  of  an  unincorporated 
association,  takes  its  commercial  paoer 
charged  with  the  same  notice  as  that  wiih 
which  the  latter  was  charged.  Lanier  v 
Nash,  121   U.    S.  404,   30  L.    Ed.   947. 

Evidence  of  usage  of  the  bank  with 
respect  to  bills  of  exchange  with  bills  of 
lading  attached,  is  admissible  to  show 
want  of  notice  as  to  the  fictitious  char- 
acter of  bills  of  lading  attached  to  bills  of 
exchange  discounted  by  the  bank.  Goetz 
V.   Bank.   119  U.   S.   551,  30  L.   Ed.   515. 

29.  Paper  regular  on  its  face. — Brown 
r.  Spofford,  95  U.  S.  474,  481,  24  L.  Ed. 
508:  Goodman  v.  Simonds,  20  How.  343, 
15  L.  Ed.  934;  Swift  v.  Tyson,  16  Pet.  1, 
10  L.  Ed.  865;  Tilden  v.  Blair,  21  Wall. 
241,  22  L.  Ed.  632;  Collins  v.  Gilbert,  94 
U.    S.   753,   758,   24    L.    Ed.    170. 

In  order  to  defeat  the  rights  of  a  bona 
fide  holder  for  value  of  a  promissory  note, 
which  it  is  claimed  was  produced  by  fraud, 
it  must  be  shown,  either  directly  or  by 
circumstances,  that  he  had  notice  of  such 
infirmity.  Collins  v.  Gilbert,  94  U.  S.  753, 
760,  24  L.  Ed.  170. 

30.  Duty  to  make  inquiries. — Brooklyn 
City,  etc.,  R.  Co.  v.  National  Bank,  102  U. 
S  14  42,  26  L.  Ed.  61;  Hotchkiss  v.  Na- 
tional, etc.,  Bank,  21  Wall.  354,  359,  22  L. 
Ed  645;  Swiftz;.  Smith,  102  U.S.  442.  26  L. 
Ed.  193;  Collins  v.  Gilbert,  94  U.  S.  753, 
760,  24  L.  Ed.  170;  Goodman  v.  Simonds, 
20  How.  343,  15  L.  Ed.  934;  Goetz  v.  Bank, 
119  U  S  551,  560.  30  L.  Ed.  515;  Ludlow 
V.  Bingham,  4  Dall.  47,  65,  1  L.  Ed.  736. 


Where  full  value  is  paid  by  the  pledgee, 
and  the  transfer  is  made  before  maturity 
without  notice  of  any  prior  equities  be- 
tween the  antecedent  parties,  the  title  of 
the  holder  of  the  security  is  not  subject 
to  be  defeated  by  proof  that  he  might 
have  obtained  such  notice  by  the  exercise 
of  active  vigilance.  Brooklyn  Citv,  etc., 
R.  Co.  v.  National  Bank,  102  U.  S.  14,  42, 
26    L.    Ed.    61. 

31.  Bad  faith. — Hotchkiss  v.  National, 
etc..  Bank.  21  Wall.  354,  22  L.  Ed  645; 
Brooklyn  Citv.  etc..  R.  Co.  v.  National 
Bank,  i02  U.  S.  14.  40.  26  L.  Ed.  61;  Col- 
lins z:  Gilbert.  94  U.  S.  753,  760.  24  L.  Ed. 
170;  Shaw  v.  Railroad  Co.,  101  U.  S.  557, 
564.  25  L.  Ed.  892:  Goodman  v.  Simonds, 
20  How.  343.  15  L.  Ed.  934;  Murray  v. 
Lardner,  2  Wall.  110,  17  L.  Ed  857; 
Brown  z:  Spofford,  95  U.  S.  474,  481.  24 
L.  Ed.  508;  Swift  v.  Tyson,  16  Pet.  1,  10 
L.  Ed.  865;  Swift  v.  Smith,  102  U.  S.  442, 
444,  26  L.  Ed.  193;  Fowler  v.  Brantly,  14 
Pet.  318,  10  L.  Ed.  473. 

Nothing  short,  of  actual  or  constructive 
notice  that  the  instrument  is  not  the  prop- 
erty of  the  person  who  offers  to  sell  it; 
that  is,  nothing  short  of  mala  fides,,  will 
defeat  his  right.  Shaw  z'.  Railroad  Co., 
101  U.  S.  557,  564.  25  L.  Ed.  892;  Goodman 
z:  Simonds,  20  How.  343,  15  L.  Ed.  934; 
Murray  v.  Lardner,  2  Wall.  110.  17  L.  Ed. 
857;  Brooklyn  City,  etc.,  R.  Co.  v.  Na- 
tional Bank,  102  U.  S.  14.  40.  26  L.  Ed.  61. 

The  bad  faith  in  the  taker  of  negotiable 
paper  which  will  defeat  a  recovery  by  him 
must  be  something  more  than  a  failure 
to  inquire  into  the  consideration  upon 
which  it  is  made  or  accepted,  because  of 
rumors  or  general  reputation  as  to  the 
bad  character  of  the  maker  or  drawer. 
Goetz  V.  Bank.  119  U.  S.  551,  560,  30  L. 
Ed.    515. 

"The  rule  may  perhaps  be  said  to  re- 
solve itself  into  a  question  of  honesty  or 
dishonesty,  for  guilty  knowledge  and  will- 
ful ignorance  alike  involve  the  result  of 
bad  faith.  They  are  the  same  in  ef- 
fect. Where  there  is  no  fraud,  there  can 
be  no  question.  The  circumstances  men- 
tioned, and  others  of  a  kindred  character. 
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(d)  Circumstances  Sufficient  to  Excite  Suspicion. — A  suspicion  that  there 
is  a  defect  of  title  in  the  holder,  or  a   knowledge  of  circumstances  that  might 

'excite  such  suspicion  in  the  mind  of  a  cautious  person,  will  not  defeat  the  title 
of  the  purchaser.32  g^ij-  qj-,  \\^q  other  hand  a  party  must  not  willfully  shut  his 
eyes  or  close  his  ears  to  means  of  information  which  are  at  hand.-*-"* 

(e)  Nezvspapcr  Reports,  Ruinors,  etc. — Newspaper  reports  of  the  previous 
drawing  of  bills  of  exchange,  with  fictitious  bills  of  lading  attached,  by  a  par- 
ticular person,  are  noi  sufficient  to  charge  a  bank  with  notice  that  the  bills  of 
lading  attached  to  other  bills  of  a  like  nature  subsequently  drawn  by  him,  are 


while  inconclusive  in  themselves,  are  ad- 
missible in  evidence,  and  fraud  estab- 
lished, whether  by  direct  or  circumstantial 
evidence,  is  fatal  to  the  title  of  the  iiolder." 
Murray  z:  Lardner,  2  Wall.  110,  17  L.  Ed. 
857. 

32.  Circumstances  sufficient  to  excite 
suspicion.— Hotchkiss  f.  National,  etc., 
Bank,  21  Wall  3.54,  .3,59,  22  L.  Ed.  64.5; 
Swift  V.  Smith.  102  U.  S.  442,  444,  26  L.  Ed. 
193;  Goetz  v.  Bank,  119  U.  S.  551,  560,  30 
L.  Ed.  515;  Collins  v.  Gilbert,  94  U.  S. 
753.  760,  24  L.  Ed.  170;  Goodman  v.  Sim- 
onds,  20  How.  343,  15  L.  Ed.  934:  Wilkin- 
son V.  Nicklin,  2  D^ll.  396,  1  L.  Ed.  431; 
Murrav  v.  Lardner,  2  Wall.  110,  17  L.  Ed. 
857;  Texas  v.  White,  7  Wall.  700,  735,  19 
L.  Ed.  227;  Cromwell  z:  Sac  County,  96 
U.  S.  51,  24  L.  Ed.  681;  Railway  Co.  v. 
Sprague,  103  U.  S.  756,  763.  26  L.  Ed.  554; 
Armstrong  Z'.  American  Exchange  Nat. 
Bank,  133  U.  S.  433.  33  L.  Ed.  747  (where 
it  was  held  that  the  circumstances  were 
not  sufficient  to  put  a  reasonable  man  on 
inquiry). 

Proof  of  such  facts  and  circumstances 
as  would  have  put  a  reasonable  man  upon 
inquiry  in  relation  thereto  are  not  suf- 
ficient to  constitute  a  defense  to  a  suit  by 
the  holder.  Collins  z:  Gilbert,  94  U.  S. 
753,    760.    24    L.    Ed.    170. 

"There  is  a  wide  difference  between  sus- 
picion and  knowledge  in  respect  to  the 
subject  matter  under  consideration,  and 
even  as  between  the  esidence  of  sus- 
picion, and  such  as  would  show  gross 
negligence  on  the  part  of  the  banker  or 
business  man  when  discounting  or  pur- 
chasing negotiable  paper  transferable  by 
delivery.  A  person  may  often  suspect  in 
matters  of  business  Avhat  in  fact  he  does 
not  believe,  and  experience  teaches  that 
he  will  sometimes  suspect  what  he  has  no 
reason  to  believe,  and  that,  too,  when  the 
evidences  to  excite  suspicion  are  so  slight 
that  he  himself  would  scorn  to  acknowl- 
edge them  as  the  basis  of  his  action  in  the 
premises.  Evidence  merely  tending  to 
show,  as  in  this  case,  that  a  party,  in 
acquiring  a  negotiable  bill  of  exchange  or 
promissory  note,  suspected  the  title  of 
the  holder  at  the  time  of  the  delivery, 
would  clearly  be  insufficient  to  autliorizc 
the  conclusion  that  he  was  guilty  of  gross 
negligence  when  the  transfer  was  made, 
and  it  would  hardly  constitute  an  ap- 
proach towards  proof  that  he  had  knowl- 
edge that  such  holder,  who  was  known  to 


be  dealing  in  such  paoer.  and  claimed  the 
right  to  use  it,  was  guilty  of  any  breach  of 
trust  in  passing  it."  Goodman  z:  Sim- 
onds,  20  How.  343,  363,  15  L.  Ed.  934. 

Where  an  accepted  and  indorsed  bill  of 
exchange  was  placed  by  the  drawer  as 
collateral  security  for  his  own  debt  in 
the  hands  of  his  creditor,  and  when  the 
creditor  came  to  sue  the  acceptor,  the 
court  instructed  the  jury,  "that  if  such 
facts  and  circumstances  were  known  to 
the  plaintiff  as  caused  him  to  suspect  or 
that  would  have  caused  one  of  ordinary 
prudence  to  suspect,  that  the  drawer  had 
no  interest  in  the  bill,  and  no  authority 
to  use  the  same  for  his  own  benefit,  and 
by  ordinary  diligence  he  could  have  as- 
certained these  facts,"  then  the  jury  would 
find  for  the  defendant — this  instruction  was 
erroneous.  Goodman  v.  Simonds,  20  How. 
343,    15    L.    Ed.    934. 

The  absence  of  the  certificates  origi- 
nally attached  to  the  bonds,  when  the  lat- 
ter were  taken  by  the  defendants,  was 
not  of  itself  a  circumstance  sufficient  to 
put  the  defendants  upon  inquiry  as  to  the 
title  of  the  holder.  Hotchkiss  z'.  National, 
etc..  Bank,  21   Wall.  354,  22  L.   Ed.  645. 

Where  notes  are  rediscounted  bj'  a  bank, 
the  purchaser  is  not  charged  with  notice 
of  want  of  authority  of  the  president  to 
rediscount  them  merely  because  the  bank's 
indorsement  follows  that  of  the  president, 
or  because  the  indorsement  is  by  the 
president  and  not  the  cashier.  Auten  f. 
United  States  Nat.  Bank,  174  U.  S.  125, 
145,   43    L.   Ed.  920. 

33.  Willful  disregard  of  means  of 
knowledge. — Goodman  z\  Simonds,  20 
How.  343.  366,  15  L.  Ed.  934;  Lytle  v. 
Lansing,   141  U.  S.  59,  71,  37  L.  Ed.  78. 

Everyone  must  conduct  himself  hon- 
estly in  respect  to  the  antecedent  parties, 
when  he  takes  negotiable  paper,  in  or- 
der to  acquire  a  title  which  will  shield 
him  against  prior  equities.  While  he  is 
not  obliged  to  make  inquiries,  he  must  not 
willfully  shut  his  eyes  to  the  means  of 
knowledge  which  he  knows  are  at  hand. 
Goodman  Z'.  Simonds,  20  How.  343,  366,  15 
L.  Ed.  934. 

No  rule  of  law  protects  the  purchaser 
who  willfully  closes  his  ears  to  informa- 
tion, or  refused  to  make  inquiry  when  cir- 
cumstances of  grave  suspicion  impera- 
tively demand  it.  Lvtle  v.  Lansing,  141 
U.  S.  59,  71,  37  L.  Eu.  78. 
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fictitious.3*  And  rumors  on  the  exchange  and  newspaper  reports  to  the  effect 
that  a  bank  and  a  third  party  are  engaged  in  an  attempt  to  corner  the  market  in 
wheat  are  not  sufficient  to  put  a  purchaser  of  a  certificate  of  deposit  issued  by 
the  bank  in  the  favor  of  the  third  party  on  notice  that  no  consideration  was 
given  therefor .^^ 

(f)  Lis  Pendens. — The  rule  that  all  persons  are  bound  to  take  notice  of  a 
suit  pending  with  regard  to  the  title  to  property,  and  that  they,  at  their  peril, 
buy  the  same  from  any  of  the  litigating  parties,  does  not  apply  to  negotiable 
securities  purchased   before  maturity/''^ 

(3)  Paper  Defective  or  Irregular  on  Its  Face. — If  a  bill  or  note  be  so  marked 
on  its  face  as  to  show  that  it  belongs  to  some  other  person  than  the  one  who 
offers  to  negotiate  it,  the  purchaser  will  be  presumed  to  have  knowledge  of  the 
true  owner,  and  his  purchase  will  not  be  held  to  be  bona  fide."" 


34.  Newspaper  reports  of  drawing  of 
bill  with  forged  bill  of  lading  attached. — 

Goetz   z'.    Bank,    119   U.   S.    551,   30   L.    Ed. 
515. 

Loose  statements,  general  charges  of 
criminality,  with  vague  references  in 
some  instances  to  reported  particulars, 
sensational  articles  in  newspapers,  sur- 
mises, insinuations,  rumors,  beliefs,  and 
suspicions,  which  might  make  men  cau- 
tious in  their  dealings  with  a  person,  are 
altogether  of  too  indefinite  and  uncertain 
a  character  to  interdict  all  transactions 
with  him  in  the  ordinary  course  of  busi- 
ness, and  to  charge  a  bank  purchasing 
from  him  a  bill  of  exchange  with  bill  of 
lading  attached  with  notice  that  the  bill 
of  lading  is  a  forgery.  Goetz  v.  Bank,  119 
U.   S.   551,    555,   30    L.    Ed.    515. 

35.  Rumors  and  reports  as  to  illegality 
of  dealing  in  which  paper  originated. — 
Armstrong  v.  American  Exchange  Nat. 
Bank,  13.3  U.  S.  433,  33  L.   Ed.  747. 

36.  Lis  pendens. — Orleans  v.  Piatt,  99  U. 
S.  676,  682,  25  L.  Ed.  404;  Warren  County 
7-  Marcy,  97  U.  S.  96,  24  L.  Ed.  977; 
County  of  Cass  v.  Gillett,  100  U.  S.  585, 
25  L.  Ed.  585;  Thompson  v.  Perrine,  103 
U.  S.  806,  820,  26  L.  Ed.  612:  Carroll 
County  V.  Smith,  111  U.  S.  556:  Enfield  v. 
Jordan,  119  U.  S.  680,  693,  30  L.  Ed.  523; 
Brooklyn  v.  ^tna  Life  Ins.  Co.,  99 
U.  S.  362,  25  L.  Ed.  416;  Empire  v.  Dar- 
lington, 101  U.  S.  87,  25  L.  Ed.  878;  Pana 
V.  Bowler,  107  U.  S.  529,  27  L.  Ed.  424; 
Lytle  V.  Lansing.  147  U.  S.  59,  37  L.  Ed. 
78  See,  generally,  the  title  LIS  PEN- 
DENS. 

The  considerations  which  exclude  the 
operation  of  the  rule  nf  lis  pendens  on 
negotiable  securities  apply  to  thern, 
whether  they  were  created  during  the  suit 
or  before  its  commencement,  and  to  con- 
troversies relating  to  their  origin  or  to 
their  transfer.  Warren  County  v.  Marcy, 
97  U.  S.  96,  24  L.   Ed.  977. 

This  general  rule  cannot  be  changed  by 
state  laws  or  decisions  so  as  to  afifect  the 
rights  of  persons  not  residing  and  not  be- 
ing within  the  state,  any  more  than  publi- 
cation of  suit  can  be  made  constructive 
service  of  process  upon  such  persons. 
Rights  to  real  property  and  personal  chat- 


tels within  the  jurisdiction  of  the  court, 
and  subject  to  its  power,  may  be  affected 
by  lis  pendens,  but  not  those  acquired  by 
the  transfer  of  negotiable  securities  or  by 
the  sale  of  articles  in  market  overt  in  the 
usual  course  of  trade.  Enfield  v.  Jordan, 
119  U  S.  680,  693,  30  L.  Ed.  523;  Brook- 
lyn  V.   TEtna   Life   Ins.   Co.,  99   U.   S.  362, 

25  L.  Ed.  416;  Empire  v.  Darlington,  101 
U.  S.  87,  25  L.  Ed.  878;  Pana  v.  Bowler, 
107   U.   S.    529.   27    L.    Ed.   424. 

37.  Want  of  title  apparent  from  face  of 
paper.— Swift  v.   Smith,   102  U.   S.   442,444, 

26  L.  Ed  193;  Fowler  v.  Brantly,  14  Pet. 
318,  10  L.  Ed.  473;  Angle  v.  Northwestern, 
etc.,  Lis.  Co.,  92  U.  S.  330,  341,  23  L.  Ed. 
556;  Goodman  v.  Simonds,  20  How.  343, 
365,    15    L.    Ed.    934. 

A  person  taking  a  promissory  note,  so 
marked  as  to  show  for  whose  benefit  it 
wa';  to  be  disroiinled.  must  be  presumed 
to  have  knowledge  of  what  such  marks  im- 
port. Fowler  V.  Brantly,  14  Pet.  318,  10 
L.  Ed.  473;  Goodman  v.  Simonds,  20  How. 
343.    365.    15   L.    Ed.    934. 

But  where  a  bill  is  noted  on  its  face  for 
nonacceptance.  this  does  not  constitute 
notice  to  a  subsequent  indorsee  of  equities 
between  the  original  parties.  Wilkinson 
7'.   Nicklin,  2  Dall.  396,  1  L.  Ed.  431. 

Action  on  a  promissory  note  for  $2,000, 
made  for  the  purpose  of  being  discounted 
at  the  Branch  Bank  at  Mobile,  payable  to 
the  cashier  of  the  bank  or  bearer,  and 
upon  which  was  written  an  order  to  credit 
the  person  to  whom  the  note  was  sent,  to  be 
by  him  offered  for  discount  to  the  bank, 
for  the  use  of  the  makers,  the  order  being 
signed  by  all  the  makers  of  the  note.  The 
bank  refused  to  discount  the  note,  and  it 
was  marked  wiih  a  pencil  mark,  in  the 
manner  in  which  notes  are  marked  by  the 
bank  which  are  offered  for  discount;  the 
agent  of  the  makers,  to  whom  the  note 
was  intrusted  to  be  offered  for  discount, 
put  it  into  circulation,  after  indorsing  it: 
having  disposed  of  it  for  $1,200,  for  his 
own  benefit,  without  the  knowledge  of  the 
makers;  and  communicated  to  the  pur- 
chaser of  the  note,  that  it  had  been  of- 
fered for  discount,  and  rejected  by  the 
bank:  the  note  was  afterw%-irds  given  to 
other   persons   in   part   payment   of  a   pre- 
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(4)  Time  of  Receiving  Notice. — If  a  purchaser  of  paper  receives  notice  of 
equities  existing  against  it  before  the  consideration  has  been  paid  by  him,  al- 
though the  amount  of  it  has  been  credited  to  the  transferror  on  the  holder's 
books,  he  is  not  a  bona  fide  holder  and  cannot  become  such  by  subsequent  pay- 
ment.3^ 

(5)  Province  of  Court  and  Jury. — WHiere  the  defects  or  irregularities  in  the 
title  of  the  instrument  appear  on  its  face  at  the  time  of  its  transfer,  the  ques- 
tion whether  the  party  who  took  it  had  notice  is  one  of  law  and  must  be  de- 
termined by  the  court.-^'^  But  when  it  is  attempted  to  impeach  the  title  of  the 
holder  by  proof  of  facts  and  circumstances  instead  of  the  instrument  itself,  the 
question  of  notice  is  one   for  the  jury.^" 

4.  Transfer  before  Maturity — a.  Necessity  for  Transfer  before  Maturity. 
— In  order  for  one  to  be  a  bona  fide  purchaser  of  commercial  paper  it  is  neces- 
sary that  he  should  become  the  holder  thereof  before  its  maturity,  for  one  who 
takes  overdue  paper  takes  it  incumbered  with  all  the  equities  between  the  prior 
parties.*^     This  rule  is  in  force  in  Louisiana  as  well  as  in  states  governed  by 


vious  debt,  and  credit  for  the  amount  was 
given  in  the  account  with  their  debtors. 
The  form  of  the  note  was  that  required 
by  the  bank.  The  circuit  court  instructed 
the  jury  that  the  plaintiff  was  not  entitled 
to  recover  from  the  makers  of  the  note. 
Held,  that  the  instruction  was  correct. 
Fowler  z'.  Brantly,  14  Pet.  318,  10  L.  Ed. 
473. 

38.  Time  or  receiving  notice. — Thomp- 
son z'.  Sioux  Falls  Xat.  P.ank,  150  U.  S. 
231.  244.  37  L.  Ed.  1063.  citing  Dresser  v. 
Missouri,  etc.,  R.  Co.,  93  U.  S.  92,  23  L. 
Ed.  815;  Lytle  v.  Lansing,  147  U.  S.  59,  37 
L.  Ed.  78. 

The  mere  credit  of  a  cheque  upon  the 
books  of  a  bank,  which  may  be  canceled  at 
any  time,  does  not  make  the  bank  a  bona 
fide  purchaser  for  value.  ff  after  such 
credit  and  before  payment  for  value  upon 
the  faith  thereof,  the  holder  receives  no- 
tice of  the  invalidity  of  the  cheque,  he 
cannot  become  a  bona  fide  holder  by  sub- 
sequent payment.  Thompson  i'.  Sioux 
Falls  Nat.  Bank,  150  U.  S.  231,  244,  37  L. 
Ed.  1063;  Dresser  v.  Missouri,  etc.,  R. 
Co..  93  U.  S.  92,  23  L.   Ed.  815. 

Notice  of  invalidity  before  full  payment 
of  consideration  will  defeat  the  right  of 
the  holder  to  recover  more  than  the 
amount  of  consideration  actually  paid. 
Dresser  f.  Missouri,  etc.,  R.  Co.,  93  U.  S. 
92,  23  L.  Ed.  815;  Lytle  v.  Lansing.  147 
U.  S.  59.  37  L.  Ed.  78.  See  post,  "Notice 
of  Invalidity  before  Full  Payment  of  Con- 
sideration." VTTL  E,  1,  c. 

39.  Question  of  notice  for  court  where 
defects  appear  on  face  of  paper.  —  15ro\vn 
?'.  SpofTord,  95  U.  S.  474,  483,  24  L.  Ed.  508; 
Andrews  z\  Pond,  13  Pet.  65,  10  L.  Ed.  61; 
Fowler  z\  Brantly,  14  Pet.  318.  10  L.  Ed. 
473;  Collins  z:  Gilbert,  94  U.  S.  753.  758, 
24  L.  Ed.  170;  Brooklyn  City,  etc.,  R.  Co. 
V.  National  Bank,  102  U.  S.  14,  39,  26  L. 
Ed.  61;  Goodman  v.  Simonds.  20  How. 
343,   15   L.    lul.   9:!t. 

40.  Question  of  notice  for  jury  where 
paper  regular  on  its  face. —  Brooklyn  City, 
etc.,  R  Co.  r.  National  Bank,  102  U.  S.  14, 
39,  26  L.   Ed.  01;  Goodman  v.  Simonds,  20 


How.  343.  15  L.  Ed.  934;  Thompson  v. 
Sioux  Falls  Nat.  Bank,  150  U.  S.  231,  37 
L.    Ed.    1063 

Where  a  bank  gave  its  check  to  the 
treasurer  of  a  county  without  any  consid- 
eration, knowing  that  he  was  short  in  his 
accounts,  and  for  the  purpose  of  mislead- 
ing the  authorities  examining  his  accounts, 
and  the  check  was  deposited  by  the  county 
authorities  in  another  bank,  and  the  au- 
thorities refused  to  discharge  the  treas- 
urer or  his  sureties,  it  was  held  that  it  was 
for  the  jury  to  say  whether  or  not  he  was 
the  holder  of  the  check  without  notice. 
Thompson  z'  Sioux  Falls  Nat.  Bank,  150 
U.    S.    231.    37   L.    Ed.    106;{. 

41.  Necessity  for  transfer  before  matur- 
ity.— Vermilve  '■.  Adams  Ivxprcss  Co.,  21 
Wall.  138,  22  L.  Ed.  609;  Morgan  f. 
United  States,  113  U.  S.  476,  28  L.  Ed. 
1044;  Paine  ^'.  Central  Vermont  R.  Co., 
118  U  S.  152,  160,  30  L.  Ed.  193;  Brooklyn 
City,  etc.,  R.  Co.  v.  National  Bank,  102  U. 
S.  14,  59,  26  L.  Ed.  61;  Thompson  v.  Per- 
rine.  106  U.  S.  589,  27  L.  Ed.  298;  Mayor 
z:  Ray,  19  Wall.  468.  482,  22  L.  Ed.  164; 
Fowler  v.  Brandy,  14  Pet.  318.  10  L.  Ed. 
•473;  .Andrew.-  z:  Pond.  13  Pet.  65.  10  L. 
Ed  61;  Combs  Z'  Hodge,  21  How.  397, 
405,  16  L.  Ed.  115;  Parsons  z\  Jackson,  99 
U.  S.  434.  25  L.  Ed.  457;  Bull  ,-'.  First  Nat. 
Bank,  123  U.  S.  105,  111,  31  I^.  Ed.  97; 
Shaw  v.  Railroad  Co.,  101  U.  S.  557,  563, 
25  L.  Ed.  892;  Cross  v.  Allen.  141  U.  S. 
528.  533,  35  L.  Ed.  843;  Angle  z:  North- 
western, etc.,  Ins.  Co.,  92  U.  S.  330,  341,  23 
L.  Ed.  556:  National  Bank  v.  Texas,  20 
Wall.  72.  22  L.  Ed.  295;  Foley  z:  Smith, 
6  ^^'all.  492.  18  l^.  Ed.  931;  Ingraham  v. 
G'bhs.  2  Dall.  134,  1  L.  Ed.  320;  Swift  v. 
Tyson.  16  Pet.  1,  22,  10  L.  Ed.  865;  Smith 
-.   Strader,  4  How.  404.  11  L.   Ed.   1031. 

Ordinarily  a  note  or  bill  when  due  be- 
comes functus  officio,  because  it  was  made 
to  l)e  paid  at  maturity,  and  if  it  fails  of 
its  intended  operation  and  effect,  the  pre- 
sumption IS  that  it  is  owing  to  some  de- 
fect, which  has  furnished  a  sufficient  rea- 
son to  the  party  a;  irently  chargeable 
for    not   having    punctually   performed   his 
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the  common  law.^- 

b.  To   What  Paper  Rule  J p piles— The  rule  that 
after  maturity  takes  subject  to  equities  apphes  to 
sory   notes.*^    government   bonds,-* -^    treasury    notes,-* 
from  municipal  bonds.^"     As  to  checks,  the  rule  is 
be  overdue  until  the  expiration  of  a  reasonable  time 

c.  Defenses   Available   against    Overdue   Paper. — 
paper    takes    subject    to    the    defenses  of  fraud.-*^ 
of  consideration, •■•*  payment, ^^  and  that  the  paper  w 


ore  taking  negotiable  paper 
bills  of  exchange,-*-^  promis- 
*^  and  to  coupons  detached 
that  they  are  not  deemed  to 

after  date.-'s 
■The     purchase     of    overdue 
misappropriation,-''*^   illegality 
as  lost  or  stolen.-'^-^     But  the 


obligation.  Morgan  v.  United  States,  113 
U.   S.  476,  500,  28   L.   Ed.  1044. 

The  title  of  the  purchaser  of  overdue 
negotiable  paper,  such  as  a  bill  of  ex- 
change or  a  promissory  note,  stands  on 
the  same  footing  as  if  it  had  been  dis- 
honored by  a  refusal  to  accept  or  pay, 
and  had  been  put  under  protest.  When 
transferred  after  it  has  become  due,  al- 
though not  reduced  to  the  rank  of  an 
ordinary  chose  in  action,  the  legal  title 
to  which  cannot  pass  by  assignment  or 
delivery,  it  carries  on  its  face  the  pre- 
sumption which  discredits  it,  and  de- 
prives it  of  that  immunity  which, 
while  the  time  for  payment  was  still  run- 
ning, was  secured  to  it  in  favor  of  a  bona 
fide  purchaser  for  value  without  actual 
notice  of  any  defect,  either  in  the  obliga- 
tion or  the  title.  Morgan  v.  United  States, 
113  U.  S.  476,  499,  28  L.  Ed.  1044. 

In  the  strong  language  of  Lord  Ellen- 
borough  i'n  Tinson  v.  Francis,  1  Camp. 
19.  "after  a  bill  or  note  is  due,  it  comes 
disgraced  to  the  indorsee."  Morgan  v. 
United  States,  113  U.  S.  476.  500,  28  L.  Ed. 
1044. 

One  who  chooses  to  receive  paper  un- 
der such  circumstances,  takes  it  with  all 
the  infirmities  belonging  to  it,  and  in  no 
better  condition  than  the  person  from 
whom  he  received  it.  Angle  v.  North- 
western, etc.,  Ins.  Co..  92  U.  S.  330,  342, 
23  L.  Ed.  556:  Fowler  v.  Brantly.  14  Pet. 
318,  10  L.  Ed  473:  Andrews  v.  Pond,  13 
Pet.   65,   10   L.   Ed.  61. 

42.  Rule  in  force  in  Louisiana. — Foley  v. 
Smith,   6   Wall.   492.   18   L.    Ed.   931. 

43.  Bills  of  exchange. — Morgan  v. 
United  Strtes,  113  U.  S.  476,  500.  28  L.  Ed. 
1044:  Andrews  v.  Pond.  13  Pet.  65.  10  L. 
Ed.  61:  Shaw  V.  Railroad  Co.,  101  U.  S. 
557,  563,  25  L.  Ed.  892:  Fowler  v.  Brantly, 
14    Pet.    318.    10   L.    Ed.   473. 

There  can  be  no  distinction  in  principle 
between  a  bill  transferred  after  it  is  dis- 
honored for  nonacceptance,  and  one 
transferred  after  it  has  been  dishonored 
for  nonpayment.  Andrews  v.  Pond,  13 
Pet.   65,   10  L.  Ed.  61. 

44.  Promissory  notes. — Morgan  v. 
United  States,  113  U.  S.  476,  499,  28  L.  Ed. 
1044;  Paine  v.  Central  Vermont  R.  Co., 
118  U.  S.  152,  160,  30  L.  Ed.  193;  Fowler  v. 
Brantly,  14  Pet.  318,  10  L.  Ed.  473:  Shaw 
V.  Railroad  Co.,  101  U.  S.  557,  563,  25  L. 
Ed.  892:  Cross  v.  Allen,  141  U.  S.  528,  533, 
35  L.  Ed.  843;  National  Bank  v.  Texas,  20 


Wall.   72,   22   L.   Ed.   295;    Foley  v.    Smith, 
6  Wall.  492,   18   L.   Ed.  931. 

.'\n  one  disputing  the  title  of  the  holder 
of  an  overdue  note  payable  to  bearer  takes 
the  burden  of  establishing,  by  sufficient 
evidence,  the  facts  necessary  to  defeat  it. 
National  Bank  v.  Texas,  20  Wall.  72,  22 
L    Ed.   295. 

45.  Government  bonds. — }vIorgan  t'. 
United  States,  113  U.  S.  476,  495,  28  L.  Ed. 
1044:  Texas  V.  White,  7  Wall.  700,  19  L. 
Ed    2:i7:  Vermilye  v.  Adams  Express  Co., 

21  Wall.    138.    22    L.    Ed.    609. 

46.  Treasury  notes. — Vermilye  v.  Adams 
Express  Co.,  21  Wall.  138,  22  L.  Ed.  609. 
Where  such  paper  is  overdue,  a  purchaser 
takes  subject  to  the  rights  of  antecedent 
holders  to  the  same  extent  as  in  other 
paper  bought  after  its  maturity.  Ver- 
milye V.  Adams  Express  Co.,  21  Wall.  138, 

22  L.    Ed.    609. 

Effect  of  usage  or  custom. — No  usage  or 
cu'^tom  among  bankers  and  brokers  deal- 
ing in  such  paper  can  be  proved  in  con- 
travention of  this  rule  of  law.  They  can- 
not in  their  own  interest  by  violations  of 
the  law  change  it.  Vermilye  v.  Adams  Ex- 
press Co  ,  21  Wall.  138.  22  L.  Ed.  609. 
See  generally,  the  title  USAGES  AND 
CUSTOMS. 

47.  Coupons  detached  from  municipal 
bonds. — Thompson  v.  Perrine,  106  U.  S. 
589.   27    L.    Ed.    298. 

48  Checks.— Bull  v.  First  Nat.  Bank, 
123  U  S.  105,  111,  31  L.  Ed.  97.  See  ante. 
"Checks."   IV,  A,  4. 

49.  Fraud. — Combs  v.  Hodge,  21  How. 
397,    405.    16    L.     Ed.    115. 

50.  Wrongful  misappropriation  of  in- 
strument.— Foley  V.  Smith,  6  Wall.  492,  18 
L.    Ed    931. 

One  who  takes  a  note  from  one  in- 
trusted by  the  owner  with  the  collection 
of  it  only  cannot  come  in  upon  the  pro- 
ceeds of  a  mortgage  given  to  secure  the 
note  along  with  several  others  where  the 
mortgaged  property,  on  sale,  proves  in- 
sufficient to  pay  all.  Foley  v.  Smith,  6 
Wall.   492,    18   L.    Ed.   931. 

51.  Illegality  of  consideration. — Combs 
V.  Hod-e,  21  How.  397,  405,  16  L.  Ed.  115. 

52.  Pavment. — Paine  v.  Central  Ver- 
mont R.  Co..  118  U.  S.  152,  160,  30  L.  Ed. 
193. 

53.  Lost  or  stolen  paper. — Shaw  v.  Rail- 
road Co.,  101  U.  S.  557,  563,  25  L.  Ed  892: 
Vermilye  v.  .\dams  Express  Co.,  21  Wall. 
138.    22"   L.    Ed.    609. 

Hence     treasury    notes    of    the    United 
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equities  which  the  transferee  takes  subject  to  must  attach  to  the  paper  itself  and 
not  arise  from  any  collateral  transaction.^^  Thus,  a  debt  due  by  the  payee  to 
the  maker,  at  the  time  of  the  transfer,  cannot  be  set  olif  against  one  taking  after 
maturity  ^^ 

5.  Claiming  through  Bona  Fide;  Holder. — If  any  previous  holder  of  com- 
mercial paper  was  a  bona  fide  holder  for  value,  a  person  claiming  title  through 
him  may,  without  showing  that  he  has  himself  paid  value  or  purchased  without 
notice  of  defenses,  avail  himself  of  the  position  of  such  previous  holder.^^ 

C.  Defenses  Available  against  Holder — 1.  General  Rule  as  to  Equi- 
ties.— One  who  takes  negotiable  paper  for  a  valuable  consideration,  without 
notice  of  facts  which  impeach  its  validity  between  prior  parties,  and  before  ma- 
turity, takes  a  good  title,  although,  as  between  the  antecedent  parties,  the  trans- 
action was  without  legal  validity.-^" 


States  stolen  from  an  express  companj' 
and  sold  for  value  after  due  in  the  regular 
course  of  business  maj^  be  recovered  of 
tlie  purchaser  bj'  the  expre'^s  company, 
which  had  succeeded  to  the  right  of  the 
original  owner.  Vermilve  r  .Adams  E.x- 
press  Co.,  21   Wall.    i:;S. '22   L.   Ed.  609. 

54.  Equities  must  attach  to  instrument 
itself. — National  Bank  v.  Texas,  20  Wall. 
72,  90,   22   L.    Ed.    29.5. 

55.  Set-Off.— National  Bank  v.  Texas,  20 
Wall.  72,  90,  22  L.  Ed.  29.5.  See,  gencrallv, 
the  title  SET-OFF.  RECOUP.MEN'i' 
AND  COUNTERCL-MM. 

56.  Claiming  through  bona  fide  holder 
—National  Bank  v  Texas,  20  Wall.  72. 
m  22  L.  Ed.  295:  HofYman  v.  National 
City  Bank,  12  Wall.  181,  191,  20  L.  Ed. 
3{)6;  Montclair  f.  Ramsdell,  107  U.  S.  147, 
161,  27  L.  Ed.  431;  Commissioners  z'. 
Clark,  94  U  S.  278.  286,  24  L.  Ed.  59; 
Cromwell  v.  Sac  County,  96  U.  S.  51, 
24  L.  Ed.  681;  Armstrong  v.  American 
Exchange  Nat.  Bank,  133  U  S.  433,  453,  33 
L.  Ed.  747;  Scotland  County  v.  Hill,  132 
U.  S.  107,  33  L.  Ed.  261;  Porter  v.  Pitts- 
burg Bessemer  Steel  Co.,  122  U.  S.  267. 
30  L.  Ed.  1210;  Commissioners  v.  Bolles, 
94  U.  S.  104,  24  L.  Ed.  46:  McClure  v. 
Oxford,  94  U.  S.  429,  432,  24  L.  Ed.  129; 
Lytle  V.  Lansing,  147  U.  §.  59,  37  L.  Ed. 
78;  Gunnison  County  Comm'rs  v.  Rollins, 
173   U.    S.    255,   43    L.    Ed.    689. 

If  any  intermediate  holder  between  the 
defendant  and  the  plaintiff  gave  value  for 
an  instrument,  that  intervening  considera- 
tion will  sustain  tiie  plaintiff's  title.  Mont- 
clair  V.  Ramsdell,  107  U.  S.  147,  159,  27 
L.   Ed.  431. 

Where  the  first  indorsee,  without  notice 
of  any  prior  equities  between  the  original 
parties,  purchases,  for  value,  a  negotiable 
instrument,  the  second  indorsee,  who  ac- 
quires it  before  it  is  due.  and  for  value, 
takes  a  good  title,  although  he  had  notice 
of  such  equities.  Commissioners  z\  Clark, 
94  U.  S.  278,  24  L.  Ed.  59:  Cromwell  v. 
Sac    County,    96    U.    S.    51.    24    L.    Ed.    681. 

But  where  the  title  of  the  original  holder 
of  negotiable  instruments,  which  are  in- 
fected with  fraud,  invalidity,  or  illegality, 
is  destroyed,  that  of  every  subsequent 
holder    which    rests    on    that    foundation, 
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and  no  other,  falls  with  it.  Commissioners 
V.  Clark,  94   U.    S.   278,  24    L.   Ed.   59. 

57.  General  rule  as  to  equities. — Hoffman 
V.  National  City  Bank,  12  Wall.  181,  190, 
20  L.  Ed.  366;  Pittsburg  Bank  v.  Neal,  22 
How.  96,  108,  16  L.  Ed.  323;  Swift  v.  Ty- 
son. 16  Pet.  1,  15,  10  L.  Ed.  865;  Good- 
man V.  Simonds.  20  How.  343,  363,  15  L- 
Ed.  934;  United  States  v.  Bank,  15  Pet. 
377,  10  L.  Ed.  774;  Tilden  v.  Blair,  21 
Wall.  241,  22  L.  Ed.  632;  Hotchkiss  v. 
National,  etc..  Bank,  21  Wall.  354,  359,  22 
L.  Ed.  645;  Swift  v.  Smith,  102  U.  S.  442, 
4^4,  26  L.  Ed.  193:  State  v.  Glover,  155 
U.  S.  513,  517.  39  L.  Ed.  243;  Shaw  v. 
Railroad  Co.,  101  U.  S.  557,  563,  25  L.  Ed. 
892:  Trust  Co.  v.  National  Bank,  101  U. 
S.  68,  25  L.  Ed.  876:  Brooklyn  City,  etc., 
R.  Co.  V.  National  Bank,  102  U.  S.  14,  24, 
26  L.  Ed.  61:  McCarty  v.  Roots.  21  How. 
432,  16  L.  Ed.  162;  Collins  v.  Gilbert,  94 
U.  S.  753,  759,  24  L.  Ed.  170;  Brown  V. 
Spofford,  95  U.  S.  474,  24  L.  Ed.  508; 
Lexington  v.  Butler,  14  Wall.  282,  295,  20 
L.  Ed.  809;  Aloran  v.  Miami  County,  2 
Black  722.  17  L.  Ed.  342;  Mercer  County 
7'.  Hackett,  1  Wall.  83,  17  L.  Ed.  548; 
Pittsburg,  etc.,  R.  Co.  v.  Long  Island 
Loan,  etc.,  Co.,  172  U.  S.  493,  43  L.  Ed. 
528:  Burke  v.  American  Loan,  etc.,  Co., 
155  U.  S.  534.  540,  39  L.  Ed.  251;  Weyau- 
wega  V.  Ayling.  99  U.  S.  112,  118.  25  L. 
Ed.  470;  Fricdlander  ?'.  Texas,  etc..  R.  Co., 
130  U.  S.  416,  423,  32  L.  Ed.  991;  Holmes 
V.  Goldsmith,  147  U.  S.  150,  159,  37  L.  Ed. 
lis:  Wilkinson  v.  Nicklin,  2  Dall.  396, 
1    L.    Ed.   431. 

The  old  rule  of  law.  that  the  holder  of 
bills  of  exchange,  indorsed  in  blank  and 
transferable  by  delivery,  can  give  a  title 
which  he  does  not  possess  to  a  person 
taking  the  same  bona  fide  for  value,  is 
again  re-established  in  its  fullest  extent. 
Collins  V.  Gilbert,  94.  U.  S.  753,  759.  24 
L.  Ed.  170. 

Whatever  may  have  occurred  between 
other  parties  to  the  instrument,  if  not 
fraudulent  in  its  inception,  the  holder  of 
the  same,  if  he  acquired  it  for  value  in 
the  usual  course  of  business  before  ma- 
ttirity,  cannot  be  affected  by  any  such 
transactions,  unless  it  be  first  shown  that 
he  had  knowledge  of  such  transactions  at 
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2.  Fraud — a.  Frond  Affecting  Consideration. — Fraudulent  representations 
with  respect  to  the  consideration  of  negotiable  paper,  do  not  afifect  its  validity 
in  the  hands  of  a  bona  fide  holder  for  value.^^ 

b.  Fraud  in  Execution  of  Paper. — Fraud  going  to  the  execution  or  making  of 
negotiable  paper,  as  where  by  a  trick  or  device  one  kind  of  instrument  is  signed 
in  the  belief  that  it  is  of  another  kind,  or  the  amount,  nature  or  terms  of  the 
instrument  are  misrepresented  to  the  signer,  invalidates  it,  even  in  the  hands  of 
a  bona  fide  holder  for  value. ^'■* 

c.  Fraudulent  Completion  of  Instrument  Delii'cred  in  Blank. — Where  a  party 
to  a  negotiable  instrument  intrusts  it  to  the  custody  of  another  with  blanks  not 
filled  up,  whether  it  be  for  the  purpose  to  accommodate  the  person  to  whom  it 
was  intrusted,  or  to  be  used  for  his  own  benefit,  such  negotiable  instrument  car- 
ries on  its  face  an  implied  authority  to  fill  up  the  blanks  and  perfect  the  instru- 
ment ;  and  as  between  such  party  and  innocent  third  parties,  the  person  to  whom 
it  was  so  intrusted  must  be  deemed  the  agent  of  the  party  who  committed  such 
instrument  to  his  custody — or,  in  other  words,  it  is  the  act  of  the  principal,  and 
he  is  bound  by  it.^^ 

3.  Misappropriation  of  Paper  by  Transferrer. — The  title  of  a  bona  fide 
holder  for  value  of  negotiable  paper,  indorsed  in  blank,  is  not  afifected  by  the 
fact  that  the  party  from  whom  he  received  it  had  possession  of  it  for  certain 


the  time  the  transfer  was  made.  Brown 
V.  Spofford,  95  U.  S.  474,  481,  24  L.  Ed. 
508. 

The  defenses  of  the  maker  of  a  promis- 
sory note  can  be  cut  off  only  by  the  pay- 
ee's indorsement  of  it  before  maturity, 
irust  Co.  V.  National  Bank,  101  U.  S.  68, 
25   L.    Ed.    876. 

In  equity,  the  remote  indorser  has  the 
same  defense  against  the  remote  indorsee 
as  against  his  immediate  indorsee.  Riddle 
V.  Mandeville,  5  Cranch  322,  3  L.  Ed.   114. 

Before  a  composition  was  made  by  a 
debtor  with  two  of  his  creditors,  who 
were  partners,  in  which  it  was  agreed 
that  certain  notes  given  by  him  to  the 
creditors,  should  be  delivered  up  to  him, 
two  of  the  notes,  among  those  agreed  by 
the  composition  to  be  delivered  up,  had 
been,  before  they  were  at  maturity,  passed 
away  by  the  creditors.  The  debtor  asked, 
by  a  bill  filed  against  his  creditors,  with 
whom  he  had  made  the  composition,  that 
the  court  should  order  these  notes  to  be 
delivered  to  him.  Held,  that  the  decree 
of  the  circuit  court,  refusing  to  order 
these  notes  should  be  delivered  up,  was 
correct.  Clarke  v.  White,  12  Pet.  179,  9 
L.   Ed.  1046. 

Rule  applies  to  municipal  bonds  and 
coupons. — Lexington  v.  Butler,  14  Wall. 
282,  295,  20  L.  Ed.  809;  Moran  v.  Miami 
County,  2  Black  722,  17  L.  Ed.  342;  Mer- 
cer County  V.  Hackett,  1  Wall.  83,  17  L. 
Ed.  548.  See  the  -title  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES. 

58.  Fraud  affectiag  consideration. — Col- 
lins V.  Gilbert,  94  U.  S.  7,53,  760,  24  L.  Ed. 
170;  Oregon  v.  Jennings,  119  U.  S.  74,  89, 
30  L.  Ed.  323;  Swift  v.  Tyson,  16  Pet.  1, 
10  L.  Ed.  865;  Goodman  v.  Simonds,  20 
How.   343,   15   L.   Ed.  934;   King  v.   Doane, 


139  U.  S.  166,  35  L.  Ed.  84;  Smith  v. 
Strader,  4  How.  404,  11  L.  Ed.  1031. 

In  order  to  defeat  the  rights  of  a  bona 
fide  holder  for  value  of  a  promissory  note, 
which  it  is  claimed  was  procured  by  fraud, 
it  must  be  shown,  either  directly  or  by 
circumstances,  that  he  had  notice  of  such 
infirmity.  Collins  v.  Gilbert,  94  U.  S,  7.53, 
760,  24  L.  Ed.   170. 

The  fact  that  the  payee  had  made  an 
assignment  for  the  benefit  of  creditors  be- 
fore the  note  was  made,  cannot  be  raised 
b-"^  the  defendant  as  a  defense  in  an  action 
therein  by  the  payee  against  the  maker. 
Randon  v.  Toby,  11  How.  493,  519,  13  L. 
Ed.  784. 

59.  Fraud  in  execution  of  paper. — Ore- 
gon V.  Jennings,  119  U.  S.  74,  89,  30  L. 
Ed.   323. 

60.  Fraudulent  completion  of  instru- 
ments delivered  in  blank. — Pittsburg  Bank 
V.  Neal,  22  How.  96,  107,  16  L.  Ed.  323; 
Goodman  v.  Simonds,  20  How.  343,  361, 
15  L.  Ed.  934;  Violett  v.  Patton,  5  Cranch 
142,  3  L.  Ed.  61;  Angle  v.  Northwestern, 
etc.,  Ins.  Co.,  92  U.  S.  330,  23  L.  Ed.  556; 
Michigan  Ins.  Bank  v.  Eldred,  9  Wall. 
544,  554,  19  L.  Ed.  763;  Davidson  v. 
Lanier,  4  Wall.  447,  448,  18  U.  Ed.  377. 
Generally,  as  to  filing  blanks,  see  the  title 
ALTERATION  OF  INSTRUMENTS, 
vol.    1,   p.    261. 

The  case  falls  within  the  rule  that  where 
one  of  two  innocent  parties  must  suffer, 
through  the  fraud  or  negligence  of  a  third 
party,  the  loss  shall  fall  upon  him  who 
gave  the  credit.  Pittsburg  Bank  v.  Neal, 
22   How.  96,  97,  16  L.  Ed.  323. 

Business  men  who  place  their  signa- 
tures to  blanks,  suitable  for  negotiable 
bills  of  exchange  or  promissory  notes,  and 
intrust  them  to  their  correspondents,  to 
raise   money   at   their   discretion,  ought   to 


BILLS,  NOTES  AND  CHECKS. 


307 


purposes  only,  and  misappropriated  it.^^ 

4.  Lost  or  Stolen  Paper.— If  a  note  or  bill  of  exchange  be  indorsed  in  blank, 
if  payable  to  order,  or  if  it  be  payable  to  bearer,  and  therefore  negotiable  by  de- 
livery alone,  and  then  be  lost  or  stolen,  a  bona  fide  purchaser  for  value  paid  ac- 
quires title  to  it,  even  as  against  the  true  owner. ^'^ 

5.  Want  oe  Capacity  or  Authority  of  Parties— a.  Want  of  Capacitx. 

Paper  void,  because  of  want  of  capacity  of  the  parties  thereto,  is  no  more"  en- 
forceable by  a  bona  fide  holder  for  value  than  by  the  payee.*^^ 

b.  II  ant  of  Authority. — Want  of  authority  of  an  agent,'*^  or  partner,^"  to  bind 
his  principal  or  the  partnership  by  making  or  indorsing  commercial  paper  will 
operate  to  defeat  the  title  of  a  bona  fide  holder  thereof.  But  if  a  partner  has 
authority  to  draw  or  indorse  paper  and  uses  the  authority  for  his  own  benefit, 
the  instrument,  while  invalid  as  between  the  parties  or  as  against  one  havin-^ 
notice,'''^  is  valid  in  the  hands  of  one  who  purchases  for  value  and  without  notice 


understand  the  operation  and  effect  of 
this  rule,  and  not  to  expect  that  courts  of 
justice  will  fail  in  such  cases  to  give  it 
due  application.  Pittsburg  Bank  v.  Neal, 
22  How.  96,  111,  16  L.  Ed.  323. 

Where  a  party  to  a  negotiable  instru- 
ment intrusts  it  to  another  for  use  as  such 
with  blanks  not  iilled,  it  carries  on  its 
face  an  implied  authority  to  complete  it  by 
filling  them,  but  not  to  vary  or  alter  its 
material  terms  by  erasing  what  is  written 
or  printed  as  a  part  thereof,  nor  to  pervert 
its  scope  or  meaning  by  filling  the  blanks 
with  stipulations  repugnant  to  what  was 
plainly  and  clearly  expressed  in  the  in- 
strument. Angle  z'.  Northwestern,  etc., 
Ins.  Co.,  92  U.  S.  330,  23  L.  Ed.  556. 
See,  also,  Davidson  v.  Lanier,  4  Wall.  447, 
448,   18   L.    Ed.   377. 

61.  Misappropriation  of  paper  by  trans- 
ferrer.— Collins  v.  Gilbert,  94  U.  S.  753,  24 
L.  Ed.  170;  Goodman  v.  Simonds,  20  How. 
343,  365,  15  L.  Ed.  934;  Thompson  v.  Sioux 
Falls  Nat.  Bank,  150  U.  S.  231,  239,  37 
L.  Ed.  1063. 

But  if  the  holder  has  knowledge  of  the 
misappropriation  he  acquires  no  title. 
Dodge  v.  Freedman's  Sav.,  etc.,  Co.,  93 
U.  S.  379,  383,  23  L.  Ed.  920;  Fowler  v. 
Brantly,   14  Pet.   318,   10  L.  Ed.   473. 

62.  Lost  or  stolen  paper. — Shaw  v. 
Railroad  Co.,  101  U.  S.  557,  563,  25  L.  Ed. 
892;  Goodman  v.  Simonds,  20  How.  343, 
365,  15  L.  Ed.  934;  District  of  Columbia  v. 
Cornell,  130  U.  S-  655,  658,  32  L.  Ed.  1041; 
Murray  v.  Lardner,  2  Wall.  110,  17  L.  Ed. 
857;  Orleans  z'.  Piatt,  99  U.  S.  676,  25  L. 
Ed.  404;  Collins  v.  Gilbert,  94  U.  S.  753, 
24  L.  Ed.  170;  Montclair  v.  Ramsdell,  107 
U.  S.  147,  158,  27  L.  Ed.  431. 

Where  the  maker  of  commercial  nego- 
tiable paper  so  deals  with  it  as  that  it  is 
stolen  from  his  possession  and  put  into 
circulation,  through  the  act  of  the  thief, 
and,  before  maturity,  passes  into  the 
hands  of  a  bona  fide  holder,  without 
notice  of  the  wrong,  there  the  bona  fide 
holder  takes  a  complete  title,  and  the 
maker  of  the  note  cannot  set  up  the  lar- 
ceny as  a  defense.  District  of  Columbia 
V.  Cornell,  180  U.  S.  655,  658,  32  L.  Ed. 
1041;  Murray  v.  Lardner,  2  Wall.  110,  17 
L.  Ed.  857;  Orleans  v.  Piatt,  99  U.  S.  676, 


25  L.  Ed.  404;  Shaw  z:  Railroad  Co.,  101 
U.  S.  557,  25  L.  Ed.  892:  Collins  v.  Gilbert. 
94  U.  S.   753.  24  L.   Ed.   170. 

63.  Incapacity  of  parties. — Dewing  z: 
Perdicarics.  96  U.  S.  193.  196,  24  L.  Ed. 
654;  Cromwell  z:  Sac  County,  96  U.  S 
51,  24  L.  Ed.  681;  The  Floyd  Acceptance-,, 
7  Wall.  666,  19  L.  Ed.  169;  Marsh  r.  Board 
of  Supervisors,  10  Wall.  676,  19  L.  Ed. 
1040;  Northern  Nat.  Bank  v.  Trustees  of 
Porter  Township,  110  U.  S.  608,  28  L.  Ed. 
258;  Merchants  Exchange  Nat.  Bank  v. 
Board  of  Chosen  Freeholders,  115  U  S 
384,  29  L.  Ed.  430;  South  Ottawa  v.  Per- 
kins, 94  U.  S.  260,  24  L.  Ed.  154.  See, 
also,  the  title  MUNICIPAL,  COUNTY 
STATE  AND  FEDERAL  SECURI- 
TIES. 

64.  Want  of  authority  of  agent. — Fow- 
IiM-  z\  Brantly,  14  f'ct.  318,  10  L.  Ed.  473; 
The  Floyd  .Acceptances.  7  Wall.  666.  19  L. 
Ed.    169. 

As  the  United  States  can  only  become 
a  party  to  a  bill  of  exchange  by  the  action 
of  an  officer  or  other  authorized  agent  of 
the  government,  the  authority  of  the  of- 
ficer or  agent  may  be  inquired  into  as 
in  the  case  of  the  agent  of  an  individual. 
This  authority,  in  case  of  bills  of  ex- 
change, depends  upon  the  same  principles 
that  determine  such  authority  in  other 
contracts,  and  is  not  aided  by  the  doc- 
trine, that,  when  once  lawfully  made,  ne- 
g;otiable  paper  has  a  more  liberal  protec- 
tion than  other  contracts  in  the  hands  of 
innocent  holders.  The  Flovd  Acceptances, 
7  Wall.  666,  667,  19  L.  Ed.  169.  See,  gen- 
erally, the   title   UNITED   STATES. 

65.  Want  of  authority  of  partner. — 
Michigan  Ins.  Bank  i:  Eldrcd,  9  Wall. 
544,   19  L.   Ed.  763. 

Evidence  that,  by  the  articles  of  part- 
nership, one  partner  had  no  right  to  in- 
dorse negotiable  paper  is  inadmissible  to 
defeat  a  bona  fide  holder  of  such  paper 
indorsed  with  the  firm  name  by  a  member 
of  the  firm,  and  taken  by  such  bona  fide 
holder  for  value,  and  without  notice  of 
the  articles.  Michigan  Ins.  Bank  ;■  El- 
dred,   9    Wall.    544.    19    L.    Ed.    763. 

66.  Instrument  given  by  partner  for 
owTi  benefit  void  as  between  part  es  or 
against    persons    with    notice. — Smyth    v. 
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of  defenses.'^'  If  one  puts  out  a  note  purporting  to  be  signed  by  himself,  but 
which  was  in  fact  signed  by  another  having  at  the  time  no  authority  from  him, 
he  cannot  prove  the  forgery  or  want  of  autlioril  in  the  signer  as  against  the 
bona  fide  holder.^'* 

6.  Payment. — Payment  of  negotiable  paper  before  due  does  not  extingish  it. 
and  some  memorandum  of  the  payment  should  be  made  thereon  else  the  holder 
cannot  be  affected  by  any  payment  made  before  maturity.^" 

7.  Cancellation  of  Paper. — Where  the  maimer  of  a  negotiable  instrument  law- 
fully cancels  it  before  maturity,  his  liability  upon  it  is  extinguished,  and  cannot 
be  revived  without  his  consent.  The  mode  of  cancellation  is  immaterial  provided 
the  intention  be  clear. ''^' 

8.  Set-Ofe. — In  general,  the  defense  of  set-off,  by  the  principal  debtor  against 
the  pavee  of  commercial  paper,  is  cut  off  by  transfer  to  a  bona  fide  holder  for 
value," ^  even  though  the  transfer  is  made  after  maturity.'-  though  by  statute  in 
some  states  the  maker  of  a  note  may  set  off  claims  held  by  him  against  the  payee 
at  the  time  or  receiving  notice  of  assignment." -"^ 

9.  Attachment. — A  bona  fide  holder  of  negotiable  paper,  payable  to  bearer, 
takes  the  same  free  from  the  process  of  foreign  attachment  issued  against  the  im- 
mediate parties  thereto.'^^ 


Strader,  4  How.  404,  11  L.  Ed.   1031.    See, 
generally,   the   title  PARTNERSHIP. 

If  a  partner  draws  notes  in  the  name 
of  the  firm,  pa3^able  to  himself,  and  then 
indorses  them  to  a  third  party  for  a  per- 
sonal and  not  a  partnership  consideration, 
the  first  indorsee  cannot  maintain  an  ac- 
tion upon  them  against  the  firm,  if  he 
knew  that  the  notes  were  antedated. 
Smyth  v.  Strader,  4  How.  404,  11  L.  Ed. 
1031. 

67.  Right  of  bona  fide  holder  of  instru- 
ment given  by  partner  for  own  benefit 
Smvth  z:   Strader,   4   How.   404.   11   L.   E 
1031. 

If  the  first  indorsee  passes  them  awa. 
to  a  second  indorsee  before  the  matiiritj 
of  the  notes,  in  the  due  course  of  busi 
ness,  and  the  second  indorsee  has  no 
knowledge  of  the  circumstances  of  their 
execution  and  first  indorsement,  h  may 
be  entitled  to  recover  against  the  firm, 
although  the  partner  who  drew  the  notes 
committed  a  fraud  by  antedating  them. 
Smyth  V.  Strader.  4  How.  404,  11  L.  Ed. 
1031. 

If  the  second  indorsee  received  the 
notes  after  their  maturity,  or  out  of  the 
ordinary  course  of  business,  or  under  cir- 
cumstances which  authorize  an  inference 
that  he  had  knowledge  of  the  fraud  in  their 
execution  or  first  indorsement,  he  cannot 
recover  Smvth  v.  Strader,  4  How.  404, 
11    L.    Ed.    1031. 

68.  Estoppel  to  show  want  of  authority. 
— Wevauwega  z\  Avling,  99  U.  S.  112, 
118,  25  L.  Ed.  470.  S'ee  fhe  titles  ESTOP- 
PEL; PRINCIPAL  AND  AGENT. 

69.  Payment. — District  of  Columbia  v. 
Cornell,  130  U.  S.  65a.  658,  32  L.  Ed.  1041. 
See,   generally,   the    title    PAYMENT. 

70.  Cancellation  of  paper. — District  of 
Columbia  z\  Cornell,  130  U.  S.  655,  658,  32 
L.    Ed.   1041. 

71.  Set-off  not  available  against  bona 
fide  holder. — Bull  v.   First  Nat.  Bank,  123 


U.  S.  105,  111,  31  L.  Ed.  97;  Mandeville  v. 
Union  Bank,  9  Cranch  9,  3  L.  Ed.  639. 
See,  generally,  the  title  SET-OFF,  RE- 
COUPMENT AND  COUNTERCLAIM. 
By  making  a  note  negotiable  in  a  bank, 
the  maker  authorizes  the  bank  to  advance 
on  his  credit,  to  the  owner  of  the  note, 
the  snm  expressed  on  its  face;  and  it 
would  be  a  fraud  upon  the  bank,  to  set 
up  offsets  against  this  note,  in  conse- 
quence of  any  transactions  between  the 
parties.  ^landeville  z\  Union  Bank,  9 
Cranch  9,  3   L.   Ed.   639. 

72.  Transfer  after  maturity. — A  debt 
due  by  the  payee  to  the  maker,  at  the 
time  of  the  transfer  of  the  note,  cannot  be 
set  oflf  even  against  one  taking  after  ma- 
turity. N.-itional  Bank  v.  Texas,  20  Wall. 
72,   90,   22    L.    Ed.    295. 

73.  Effect  of  statute. — Stewart  v.  An- 
derson, 6  Cranch  203,  3  L.  Ed.  199. 

In  an  action,  in  Virginia,  by  the  as- 
signee of  a  negotiable  promissorj'^  note, 
against  the  maker,  the  latter  may  set  oflf 
a  negotiable  note  of  the  assignor,  which 
he  held,  at  the  time  of  receiving  notice  of 
the  assignment  of  his  own  note,  although 
the  note  thus  set  off  was  not  due,  at  the 
time  of  the  notice,  but  became  due,  be- 
fore the  note  upon  which  the  suit  was 
brought.  Stewart  z\  Anderson,  6  Cranch 
203,  3  L.  Ed.  199.  See,  generally,  the  title 
ASSIGNMENTS,  vol.  2.  p.  549. 

74.  Attachment. — Ludlow  v.  Bingham, 
4  Dall.  47,  65,  1  L.  Ed.  736.  See,  gencr- 
allv,  the  title  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  p.  660. 

"To  adjudge  that  a  note,  which  passes 
from  hand  to  hand  as  cash:  on  which 
the  holder  may  institute  a  suit  in  his  own 
name:  which  has  all  the  properties  of  a 
bank  note,  payable  to  bearer;  which  would  be 
embraced  by  a  bequest  of  money;  and 
which  is  actually  in  circulation  in  another 
state;  should  be  affected  in  this  way,  by  a 
foreign  attachment,  would  be,  in  effect,  to 
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10.  IlIvEGauty,  Want  or  Failure  of  Consideration — a.  Illegality. — Unless 
contracts  based  upon  considerations  prohibited  by  statute  are  made  void  by  stat- 
ute/^ the  mere  illegaHty  in  its  consideration  will  not  affect  the  rights  of  a  bona 
fide  holder  for  value.'''' 

b.  Want. — Negotiable  paper,  though  executed  without  valuable  consideration, 
is  binding  in  the  hands  of  a  bona  fide  purchaser  for  value.'" 

c.  Failure. — While  failure  of  consideration  is  a  good  defense  as  between  imme- 
diate parties  to  negotiable  paper/ ^  it  is  not  available  as  against  a  bona  fide  holder 
for  value.'^^ 


overthrow  an  essential  part  of  the  com- 
mercial system,  and  to  annihilate  the  ne- 
gotiable quality  of  all  such  instruments." 
Ludlow  V.  Bingham,  4  Dall.  47,  62,  1  L. 
Ed.    736. 

75.  Where  statute  makes  instrument 
void.— Tilden  v.  Blair,  21  Wall.  241,  248, 
22  L.  Ed.  632;  Dewing  v.  Perdicaries,  96 
U.  S.  193,  196,  24  L.  Ed.  654;  Cromwell 
V.  Sac  County,  96  U.  S.  51,  24  L.  Ed.  681; 
Pearce  v.  Rice,  142  U.  S.  28,  35  L.  Ed. 
925;  Thompson  v.  Bowie,  4  Wall.  463,  18 
L.  Ed.  423;  Goodman  v.  Simonds,  20  How. 
343,  15  L.  Ed.  934.  See,  generally,  the 
title  ILLEGAL  CONTRACTS. 

If  negotiable  paper  is  void  because 
made  so  by  statute,  or  by  public  policy, 
on  account  of  the  consideration  it  can  no 
more  be  enforced  against  the  maker  by  a 
bona  fide  holder  than  by  the  payee,  but 
is  void  in  the  hands  of  both.  Dewing  v. 
Perdicaries,  96  U.  S.  193,  196,  24  L.  Ed. 
654. 

Under  the  Illinois  statute,  a  note  given 
for  a  settlement  of  differences  resulting 
from  gambling  in  futures  is  void  even  in 
the  hands  of  a  bona  fide  holder.  Pearce 
V.    Rice,    142   U.    S.   28,   35   L.    Ed.    925. 

In  the  District  of  Columbia,  notes  given 
for  a  gaming  consideration  are  void  even 
in  the  hands  of  a  bona  fide  holder  for 
value.  Thompson  v.  Bowie,  4  Wall.  463, 
18    L.    Ed.    423. 

76.  Illegality  no  defense  against  bona 
fide  holder,  where  statute  does  not  make 
instrument  void. — Tilden  v.  Blair,  21  Wall. 
241,  248,  22  L.  Ed.  632;  Embrey  v.  Jemi- 
son,  131  U.  S.  336,  33  L.  Ed.  172;  Pearce 
V.  Rice,  142  U.  S.  28,  35  L.  Ed.  925;  Crom- 
well V.  Sac  County,  96  U.  S.  51,  24  L.  Ed. 
681. 

77.  Want  of  consideration  no  defense 
against  bona  fide  holder. — Thompson  v. 
Siou.K  Falls  Nat.  Bank,  150  U.  S.  231,  37 
L.  Ed.  1063;  Armstrong  v.  American  Ex- 
change Nat.  Bank,  133  U.  S.  433,  33  L.  Ed. 
747;  United  States  v.  Bank,  15  Pet.  377, 
10  L.  Ed.  774;  Moncure  v.  Dermott,  13 
Pet.  345,  356,  10  L.  Ed.  193.  See,  also. 
Park  Bank  v.  Remsen,  158  U.  S.  314,  337, 
39  L.  Ed.  IOCS. 

Where  there  are  four  parties  to  a  bill, 
namely,  the  drawer,  the  drawee,  tlie  payee, 
and  the  remitter  or  purchaser,  the  usual 
coarse  of  business  is  for  the  drawer  to  de- 
liver it  to  the  remitter  or  purchaser,  and 
for  the  latter  to  deliver  it  to  the  payee. 
In  such  a  course   of   dealing,   the   remitter 


does  not  act  as  the  agent  of  the  drawer, 
but  acts  for  himself,  and  in  a  suit  on  the 
bill  by  the  paj'ee  against  the  drawer,  want 
of  consideration  cannot  be  shown,  if  the 
payee  is  a  bona  fide  holder  Ic^r  value. 
Armstrong  v.  American  Exchange  Nat. 
Bank,  133  U.   S.  433,  453,  33   L.   Ed.  747. 

The  question  whether  the  presentation 
for  discount  by  the  maker  of  paper  drawn 
to  his  own  order  and  bearing  the  in- 
dorsement of  another  party  creates  a  pre- 
sumption that  the  indorsement  is  a  matter 
of  accommodation  was  left  undecided  in 
Park  Bank  v.  Remsen,  158  U.  S.  337, 
344,    39    L.    Ed.    1008. 

78.  As  between  immediate  parties. — 
Arthurs  v.  Hart,  17  How.  6,  15  L.  Ed.  30. 
UrHted  States  v.  Bank,  15  Pet.  377,  10  L. 
Ed.  774;  Hoffman  v.  National  City  Baai. 
12  Wall.  181,  190,  20  L.  Ed.  366;  Wither- 
V.  Green,  9  How.  213,  214,  13  L.  Ed.  10< 
See  ante,  "Failure  of  Consideration," 
III,   E. 

79.  Failure  of  consideration  no  defense 
against  bona  fide  holder. — .■\rthurs  v. 
Hart,  17  How.  6,  15  L.  Ed.  30;  United 
States  V.  Bank,  15  Pet.  377,  10  L.  Ed. 
774;  Hoffman  v.  National  City  Bank,  12 
Wall.  181,  190,  20  L.  Ed.  366;  Swift  v. 
Tyson.  16  Pet.  1,  10  L.  Ed.  865;  Young  v. 
Grund}^  7  Cranch  548,  3  L.  Ed.  435;  Ran- 
don  7'.  Toby,  11  How.  493,  13  L.  Ed.  784. 

While  as  between  the  drawer  and  ac- 
ceptor of  a  bill  of  exchange,  or  paj'ee  and 
the  drawer,  if  the  consideration  fails,  proof 
of  that  fact  is  a  good  defense.  But  as 
between  the  remote  parties  to  the  bill  as 
for  example,  between  the  payee  and  the 
acceptor,  or  between  the  indorsee  and  the 
acceptor,  proof  of  failure  of  considera- 
tion as  between  the  immediate  parties  is 
no  defense.  Hofifman  v.  National  City 
Bank,    12   Wall.   181,   190,   20   L.   Ed.   366. 

Although  the  consideration  of  a  prom- 
issory note  fail,  by  reason  of  the  failure 
of  the  payee  to  perform  his  part  of  the 
agreement  upon  which  it  was  given,  yet, 
if  a  new  agreement,  as  a  substitute  for  the 
old  one,  be  entered  into  between  the  orig-- 
inal  parties  to  the  note,  this  failure  of  the 
original  consideration  creates  no  equity 
in  favor  of  the  maker  of  the  note,  against 
the  indorsee,  even  in  Virginia.  Young  v. 
Grundy,  7   Cranch   548,   3   L.    Ed.   435. 

In  an  action  upon  a  bill  of  exchange 
by  a  bona  fide  assignee  against  the  ac- 
ceptor, it  is  no  good  defense  that  the  bill 
was  accepted  in  order  to  pay  for  a  sugar 
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11.  Usury. — \\'hen  a  bill  or  note  in  its  inception  was  a  real  transaction,  so  tliat 
the  payee  or  promisee  might,  at  maturity,  maintain  a  suit  upon  it.  a  transfer  by- 
indorsement,  though  beyond  the  legal  rate  of  interest,  is  not  regarded  as  a  sale  of 
the  note  or  bill,  and  is  a  valid  and  legal  transaction.^*^ 

D.  Presumptions  in  Holder's  Favor — 1.  Nature  and  Extent  of  Presump- 
tions.— \\here  an  instrument  is  regular  on  its  face,  there  is  a  presumption  tl  it 
the  holder  became  such  before  the  maturity  of  the  instrument,^^  for  a  valuable 
consideration,^-  and  without  notice  of  defenses  existing  against  it  as  between  the 
prior  parties. ^3  Possession  of  an  instrument  payable  to  bearer,  or  indorsed  in 
blank,  is  prima  facie  evidence  that  the  holder  is  the  proper  owner  and  lawful 
possessor  of  the  same ;  and  nothing  short  of  fraud,  not  even  gross  negligence, 
if  unattended  with  mala  fides,  is  sufficient  to  overcome  the  effect  of  that  evi- 


mill  which  was  defective:  that  the  drawers 
of  the  bill  had  promised  to  put  it  in  order, 
and  that  the  assignee  of  the  bill  knew  these 
facts.  The  acceptor  of  the  bill  relied 
upon  this  promise  to  protect  his  rights, 
and  not  upon  a  refusal  to  pay  the  bill 
when  due.  Arthurs  v.  Hart,  IT  How.  6, 
15   L.   Ed.  30. 

80.  Usury. — Nichols  v.  Fearson,  7  Pet. 
103,  8  L.  Ed.  623,  (where  it  was  said  that 
the  rule  stated  in  the  text  was  the  one 
in  force  in  Xew  York).  See,  generally, 
the   title  USURY. 

A  promissory  note,  payable  at  a  future 
day,  given  for  a  bona  fide  business  trans- 
action, and  which  note  was  not  made  for 
the  purpose  of  raising  money  in  the 
market,  was  sold  by  the  payee  and  in- 
dorser.  for  a  sum  so  much  less  on  its  face, 
as  exhibited  a  discount  be^-ond  the  legal 
rate  of  interest,  no  stipulation  having 
been  made  against  the  liability  of  the  in- 
dorser.  is  not  per  se  a  usurious  contract 
between  the  indorser  and  indorsee,  and  an 
action  can  be  maintained  upon  the  note 
against  the  indorser  who  sold  the 
same,  by  the  purchaser.  Nichols  z'.  Fear- 
son,   7   Pet.   103,  8   L.   Ed.   623. 

81.  Presumption  of  transfer  before  ma- 
turity.—Swift  r.  Tyson.  16  Pet.  1,  10  L. 
Ed.  86.5:  Brooklvn  City,  etc.,  R.  Co.  r. 
National  Bank,  102  U.  S.  14,  37,  26  L.  Ed. 
61:  Collins  v.  Gilbert,  94  U.  S.  7.53,  24  L. 
Ed.  170:  San  Antonio  v.  Mehaffy,  96  U. 
S.  312.  314,  24  L.  Ed.  816:  Lexington  v. 
Butler,  14  Wall.  282,  295,  20  L.  Ed.  809; 
Smith  ■::  Sac  County,  11  Wall.  139,  149, 
20  L.  Ed.  102. 

Where  a  negotiable  bill  or  note  is  given 
in  evidence  duly  indorsed,  the  legal  pre- 
sumption is  that  such  indorsement  was 
made  at  the  date  of  the  instrument,  or 
at  least  antecedent!}-  to  its  becoming  due: 
and  the  rule  is,  that  if  the  defendant  would 
avail  himself  of  any  defense  not  open  to 
him,  unless  the  bill  or  note  was  negotiated 
after  it  was  dishonored,  it  is  incum- 
bent on  him  to  show  that  the  indorse- 
ment was  in  fact  made  after  the  instru- 
ment was  overdue.  Collins  v.  Gilbert.  94 
U.   ?.   T.53,  760.   24  L.   Ed.   170. 

82  Presumption  that  holder  is  holder  for 
value. — Montclair  z'.  Ramsdell,  107  U.  S. 
147,    27    L.    Ed.    431;    Swift   v.    Tyson,    16 


Pet.  1,  10  L.  Ed.  865;  Goodman  v.  Sim- 
onds,  20  How.  343,  15  L.  Ed.  934;  Baker 
z\  Wood,  157  U.  S.  212,  213,  39  L.  Ed. 
677:  Harris  v.  Johnston,  3  Cranch  311, 
31  2  L.  Ed.  450;  Brooklyn  City,  etc.,  R. 
Cc.  z:  National  Bank.  102  U.  S.  14,  37,  26 
L.  Ed.  61;  Pana  z:  Bowler,  107  U.  S.  529, 
543,  27  L.  Ed.  424;  King  v.  Doane,  139  U. 
S.  166,  173,  35  L.  Ed.  84;  Smith  v.  Sac 
County,  11  Wall.  139,  20  L.  Ed.  102;  Com- 
missioners z:  Clark,  94  U.  S.  278,  24  L. 
Ed.  59:  Stewart  v.  Lansing.  104  U.  S.  505, 
26  L.  Ed.  866:  Collins  z:  Gilbert,  94  U.  S. 
753,  24  L.  Ed.  170:  Murray  v.  Lardner,  2 
Wall.  110,  17  L.  Ed.  857;  Pittsburg  Bank 
v.  Neal.  22  How.  96,  16  L.  Ed.  323:  Brown 
V.  Spoflford,  95  U.  S.  474.  478,  24  L.  Ed. 
508;  New  Orleans,  etc.,  Co.  z'.  Montgom- 
erj'.  95  U.  S.  16,  24  L.  Ed.  346:  Hotchkiss 
z:  National,  etc.,  Bank,  21  Wall.  354,  22 
L.  Ed.  645;  San  Antonio  v.  Mehaffv.  96 
U.  S.  312,  314,  24  L.  Ed.  816:  Carpenter 
:•.  Longan,  16  Wall.  271,  21  L.  Ed.  313; 
Lexington  v.  Butler,  14  W'all.  282,  295,  20 
L.  Ed.  809;  Lilienthal's  Tobacco  v.  United 
States,  97  U.  S.  237,  266,  24  L.  Ed.  901; 
Combs  z:  Hodge,  21  How.  397,  405,  16  L. 
Ed.  115;  National  Bank  v.  Texas,  20  Wall. 
72.  90,  22  L.  Ed.  295:  Riddle  z:  Mandeville, 
5    Cranch    322,    332,    3    L.    Ed.    114. 

83.  Presumption  of  want  of  notice  and 
defenses.— Swift  z:  Tyson,  16  Pet.  1,  10 
L.  Ed.  865:  Montclair  z\  Ramsdell.  107 
U.  S.  147,  27  L.  Ed.  431:  Baker  z:  Wood, 
157  U.  S.  212,  216,  39  L.  Ed.  677;  Brooklyn 
Citv,  etc.,  R.  Co.  V.  National  Bank,  102 
U.  S.  14,  37,  26  L.  Ed.  61;  King  z:  Doane. 
139  U.  S.  166,  173,  35  L.  Ed.  84;  Good- 
man V.  Simonds,  20  How.  343,  15  L.  Ed. 
934:  Murray  r.  Lardner.  2  Wall.  110,  17  L. 
Ed.  857:  Hotchkiss  z\  National,  etc..  Bank, 

21  Wall.  354,  22  L.  Ed.  645;  New  Orleans, 
etc.,  Co.  z\  Montgomery,  95  U.  S.  16,  18, 
24  L.  Ed.  346;  Swift  z'.  Smith,  102  U.  S. 
442.  26  L.  Ed.  193:  Collins  z:  Gilbert,  94 
U.  S.  753.  754,  24  L.  Ed.  170:  Brown  v. 
Spofford.  95  U.  S.  474,  478,  24  L.  Ed.  508; 
San  Antonio  z\  Mehaffy.  96  U.  S.  312.  314,  24 
L.  Ed.  816:  Carpenter  c'.  Longan,  16  Wall. 
271.  21  L.  Ed.  313;  Lexington  v.  Butler, 
14  Wall.  282,  295,  20  L.  Ed.  809:  Pana  t'. 
Bowler.  107  U.  S.  529,  541,  27  L.  Ed.  424; 
National   Bank  v.   Texas,  20  Wall.   72,  90, 

22  L.  Ed.  295. 
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dence,  or  to  invalidate  the  title  of  the  holder  supported  by  that  presumption.^* 
2.  Rebuttal  of  Presumptions. — Where  there  is  a  defect  apparent  on  the 
face  of  the  instrument. -^  or  it  is  shown  that  the  instrument  was  obtained  by- 
fraud, ^*^  or  originated  in  illegality,^^  or  was  stolen  before  coming  to  the  hands 
of  the  holder,*^  or  was  obtained  without  consideration,^'^  the  burden  of  proof 
is  then  shifted  to  the  holder  to  show  the  facts  necessary  to  constitute  him  a  bona 
fide  holder  for  value. 


84.  Instrument  payable  to  bearer  or  in- 
dorsed in  blank. — Collins  r.  Gilbert,  94  U. 
S  753,  754,  24  L-  Ed.  170;  Murray  v.  Lard- 
ner,  3  Wall.  110,  17  L.  Ed.  857;  Pittsburg 
Bank  v.  Neal,  22  How.  96,  16  L.  Ed.  32.3; 
Brown  v.  Spofiford,  95  U.  S.  474,  478,  24 
L.  Ed.  508;  Brooklyn  City,  etc.,  R.  Co.  v. 
National  Bank,  102  U.  S.  14,  38,  26  L.  Ed. 
61;  Goodman  v.  Simonds,  20  How.  343, 
15    L.    Ed.    934. 

Actual  possession  of  a  negotiable  instru- 
ment, payable  to  bearer  or  indorsed  in 
blank,  is  plenary  evidence  of  title  in  the 
holder  "until  other  evidence  is  produced 
to  control  it;"  but  if  to  an  action  on  the 
same  "the  defendant  pleads  that  it  was 
illegal  in  its  inception,  and  that  the  plain- 
tiff took  it  without  value,  the  illegality 
being  proved,  the  onus  is  cast  upon  the 
plaintiff  to  prove  that  he  gave  value." 
Collins  V.  Gilbert,  94  U.  S.  753.  760.  24 
L.    Ed.    170. 

85.  Defect  apparent  on  face  of  instru- 
ment.— Goodman  v.  Simonds.  20  How.  343, 
15    L.    Ed.    934. 

86.  Instrument  obtained  by  fraud. — 
Combs  V.  Hodge,  21  How.  397,  405,  16 
L.  Ed.  115;  Collins  v.  Gilbert,  94  U.  S. 
753,  761.  24  L.  Ed.  170;  King  v.  Doane. 
139  U.  S.  166,  173,  35  L.  Ed.  84;  Smith 
V.  Sac  County,  ll  Wall.  139.  20  L.  Ed. 
102;  Commissioners  v.  Clark.  94  U.  S. 
278,  24  L  Ed.  59;  Stewart  v.  Lansing.  104 
U.  S.  505.  26  L.  Ed.  866;  Pana  v.  Bow- 
ler, 107  U.  S.  529,  27  L.  Ed.  424;  Thomp- 
son V.  Sioux  Falls  Nat.  Bank,  150  U.  S. 
231,  239,  37  L.  Ed.  1063;  Brooklyn  City, 
etc..  R.  Co.  V.  National  Bank.  102  U.  S. 
14,  38,  26  L.  Ed.  61;  Lilienthal's  Tobacco 
V.  United  States,  97  U.  S.  237.  266.  24  L. 
Ed.  901. 

In  a  suit  on  a  negotiable  security  when 
the  defendant  has  shown  strong  circum- 
stances of  fraud  in  the  origin  of  the  in- 
strument, this  casts  upon  the  holder  the 
necessity  of  showing  that  he  gave  value 
for  it  before  maturity.  Smith  v.  Sac 
County,   11   Wall.   139.   20   L.    Ed     102. 

If,  in  an  action  by  an  indorsee  against 
the  maker,  a  negotiable  note  is  shown  to 
have  been  obtained  by  fraud,  the  presump- 
tion, arising  merely  from  tlie  possession 
of  the  instrument,  that  the  holder  in 
good  faith  paid  value  is  so  far  overcome 
that  he  cannot  have  judgment  unless  it 
appears  affirmatively  from  all  the  evi- 
dence, whether  produced  by  the  one  side 
or  the  other,  that  he,  in  fact,  purchased 
for  value.  King  v.  Doane,  139  U.  S. 
166,  173.  35  L.  Ed.  84;  Smith  v.  Sac 
County.     11     Wall.    139,    20    L.     Ed.     102; 


Commissioners  v.  Clark,  94  U.  S.  278.  24 
L.  Ed.  59;  Stewart  v.  Lansing.  104  U.  S. 
505,  26  L.  Ed.  866;  Pana  v.  Bowler,  107 
U.    S.    529.   27    L.    Ed.    424 

87.  Instrument  originating  in  illegality. 
— Combs  v.  Hodge.  21  llou-.  397,  405, 
16  L.  Ed.  115;  Pana  v.  Bowler,  107  U.  S. 
529,  543,  27  L.  Ed.  424;  Smith  v.  Sac 
County,  11  Wall.  139,  20  L.  Ed.  102; 
Stewart  v.  Lansing,  104  U.  S.  505,  26  L. 
Ed.  866;  Commi.ssioners  v.  Clark.  94  U. 
S.  278,  24  L.  Ed.  59;  Collins  v.  Gilbert, 
94  U.  S.  753,  24  L.  Ed.  170;  Brooklyn 
City,  etc..  R.  Co.  v.  National  Bank,  102 
U.  S.  14,  38,  26  L.  Ed.  61. 

The  illegality  which  shifts  the  burden 
of  proof  on  the  holder  to  prove  that  he 
paid  value  must  be  something  which  re- 
lates to  the  consideration  of  the  paper 
sued  on.  It  must  appear  that  the  con- 
sideration arose  out  of  a  transaction  con- 
trary to  law.  or  against  public  policy. 
Pana  v.  Bowler.  107  U.  S.  529,  543,  27  L. 
Ed.   424. 

To  recover  upon  paper  which  has  been 
diverted  from  its  original  destination 
and  fraudulently  put  in  circulation,  the 
holder  must  show  that  he  received  it  in 
good  faith,  in  the  ordinary  course  of 
business,  and  paid  for  it  a  valuable  con- 
sideration. Thompson  v.  Sioux  Falls 
Nat.  Bank,  150  U.  S.  231.  239,  37  L.  Ed. 
1063 

88.  Instrument  stolen  before  coming 
to  hands  of  holder. — Collins  v.  Gilbert, 
94  U.  S.  753,  761,  24  L.  Ed.  170;  Commis- 
sioners V.  Clark.  94  U.  S.  278,  285,  24  L. 
Ed.  59;  Brooklyn  City,  etc.,  R.  Co.  v. 
National  Bank,  102  U.  S.  14,  38.  26  L. 
Ed.  61;  Lilienthal's  Tobacco  v.  United 
States,  97   U.   S.  237.  266.  24   L.   Ed.  901. 

89.  Want  of  Consideration. — Thomp- 
son V.  Sioux  City  Falls  Xat.  Hank.  150  U. 
S.  231.  239.  37  L.  Ed.  1063;  Lytic  v.  Lan- 
sing. 147  U.  S.  59.  37  L.  Ed.  78;  Comm.-s- 
sioners  v.  Clark,  94  U.  S.  278.  285,  24  L. 
Ed.    50. 

Where  a  check  is  admitted  to  have  been 
obtained  without  consideration  and  to  have 
been  invalid  in  the  hands  of  the  immedi- 
ate payee,  the  plaintiff,  to  sustain  its  own 
title,  must  prove  either  that  it  was  itself 
a  bona  fide  holder  without  notice,  or  that 
the  county  commissioners,  of  whom  it  re- 
ceived the  paper,  had  taken  the  same  for 
value  without  notice  of  any  defect  in  its 
inception.  Thompson  v.  Sioux  Falls 
Nat.  Bank,  150  U.  S.  231,  238.  37  L.  Ed. 
1063;  Lytle  v.  Lansing,  147  U.  S.  59.  37  L. 
Ed.    78. 

But  the  presumption  that  the  holder  is 


312 


BILLS,  NOTES  AND  CHECKS. 


E.  Amount  of  Recovery  by  Holder — 1.  As  Dependent  on  Consideration 
Paid — a.  Necessity  for  Adequacy  of  Consideration. — Where  negotiable  paper  has 
been  put  in  circulation,  and  there  is  no  infirmity  or  defense  between  the  ante- 
cedent parties  thereto,  a  purchaser  of  such  securities  is  entitled  to  recover  thereon, 
as  against  the  maker,  the  whole  amount  irrespective  of  what  he  may  have  paid 
therefor,^  unless  the  consideration  paid  is  so'  disproportioned  to  the  value  of 
the  security  purchased  as  to  amount  to  a  mere  pretense,  in  which  case  the  instru- 
ment will  be  deemed  to  have  been  transferred  without  any  consideration. '^^ 

b.  Instrument  Transferred  as  Collateral  Security  for  Debt. — Where  a  bona  fide 
holder  takes  a  note  misappropriated,  fraudulently  obtained,  or  without  consid- 
eration, as  collateral  security,  he  holds  for  the  amount  advanced  upon  it,  and 
for  that  amount  only.^- 

c.  Notice  of  Invalidity  before  Full  Payment  of  Consideration. — Where  paper 
is  purchased   before   its  maturity   upon  an   unexecuted  contract,  on   which  part 


a  holder  for  value  is  not  overcome  by 
proof  that  the  indorsement  was  for  the 
accommodation  of  the  maker.  Collins  v. 
Gilbert.   94   U.   S.    753,  24   L.    Ed.   170. 

90.  Amount  of  recovery  as  dependent 
on  consideration  paid. — \\'ade  v.  Chicago. 
etc.,  R.  Co.,  149  U.  S.  327,  344,  37  L.  Hd. 
755;  Cromwell  v.  Sac  Count)',  96  U.  S. 
51,  24  L.  Ed.  681;  King  v.  Doane,  139  U. 
S.  166,  174.  35  L.  Ed.  84;  Tilden  v.  Blair, 
21  Wall.  241,  22  L.  Ed.  032;  Railroad 
Companies  v.  Schutte,  103  U.  S.  118,  26 
L.  Ed.  327;  Erwin  v.  Parham,  12  How. 
197,   13   L.   Ed.   952. 

"A  purchaser  of  a  negotiable  security 
before  maturitj^  in  cases  where  he  is  not 
personally  chargeable  with  fraud,  is  enti- 
tled to  recover  its  full  amount  against  its 
maker,  though  he  may  have  paid  less  than 
its  par  value,  whatever  may  have  been  its 
original  infirmity.  We  are  aware  of  nu- 
merous decisions  in  conflict  with  this 
view  of  the  law;  but  we  think  the  sounder 
rule,  and  one  in  consonance  with  the 
common  understanding  and  usage  of 
commerce,  is  that  the  purchaser,  at  what- 
ever price,  takes  the  benefit  of  the  entire 
obligation  of  the  maker.  Public  securi- 
ties, and  those  of  private  corporations, 
are  constantly  fluctuating  in  price  in  the 
market,  one  day  being  above  par  and  the 
next  below  it,  and  often  passing  within 
short  periods  from  one-half  of  their  nom- 
inal to  their  full  value.  Indeed,  all  sales 
of  such  securities  are  made  with  reference 
to  prices  current  in  the  market,  and  not 
with  reference  to  their  par  value.  It 
would  introduce,  therefore,  inconceivable 
confusion  if  bona  fide  purchasers  in  the 
market  were  restricted  in  their  claims 
upon  such  securities  to  the  sums  they  had 
paid  for  them."  Wade  f.  Chicago,  etc.. 
R.  Co..  149  U.  S.  327,  343,  37  L.  Ed.  755; 
Cromwell  v.  Sac  County,  96  U.  S.  51,  24 
L.   Ed.   681. 

The  indorsement  is  prima  facie  evi- 
dence of  having  indorsed  for  full  value, 
and  it  is  incumbent  on  the  defendant  to 
show  the  real  consideration,  if  it  was  an 
inadequate  one.  Riddle  v.  Mandeville.  5 
Cranch  322,  332,  3  L.  Ed.   114. 

"In  commerce,  commercial  paper  means 


what  on  its  face  it  represents,  regardless 
of  what  its  maker  or  promoter  may  have 
got  for  it.  The  bonds  of  the  state  in  the 
open  market  purported  to  be  what  they 
called  for.  The  companies  put  them  out, 
and  in  legal  effect,  as  we  think,  indorsed 
them.  A  bona  fide  holder  can  now  re- 
quire the  indorser  to  respond  to  his  in- 
dorsement commercially;  that  is  to  say, 
by  paying  what  he  in  effect  agreed  the 
maker  must  pay."  Railroad  Companies 
V.  Schutte,  103  U.  S.  118.  145,  26  L.  Ed. 
327. 

Where  a  bill  in  chancery  states  that, 
at  an  execution  sale,  which  was  alleged 
to  have  been  open  and  fair,  the  com- 
plainant purchased,  for  the  sum  of  $600, 
certain  promissory  notes  secured  bj' 
mortgage,  amounting  in  the  whole  to 
$260,000,  and  the  bill  was  demurred  to. 
and  the  demurrer  sustained  by  the  cir- 
cuit court,  this  judgment  must  be  re- 
versed. Mere  inadequacy  of  price  does 
not,  of  itself,  furnish  a  sufficient  reason 
for  dismissing  the  bill,  or  deciding  that 
the  complainant  was  entitled  to  no  relief 
whatever.  Erwin  v.  Parham,  12  How. 
197.    13    L.    Ed.    9.J2. 

91.  Consideration  so  disproportioned  to 
value  as  to  amount  to  mere  pretense. — 
King  T.  Doane.  139  U.  S.  166,  174.  35  L. 
Ed.   84. 

92.  Instrument  transferred  as  collateral 
security  for  debt. — Dresser  v.  Missouri, 
etc.,  R.  Co.,  93  U.  S.  92,  23  L.  Ed.  815; 
Pearce  v.  Rice,  142  U.  S.  28.  35  L.  Ed. 
925;  Brooklyn  City.  etc..  R.  Co.  v.  Na- 
tional Bank,  102  U.  S.  14,  42,  26  L.  Ed. 
61;  Goodman  v.  Simonds,  20  How.  343, 
371,   15    L.    Ed.   934. 

Notes  of  a  third  person  were  given  bj^  A 
to  B  in  settlement  of  a  gambling  trans- 
action and  guaranteed  by  A.  They  were 
transferred  by  B  to  a  bank  as  collateral 
security  for  a  pre-existing  debt  for  less 
than  their  face  value.  The  bank  sued  A 
on  its  guaranty  and  recovered  a  judg- 
ment, the  court  holding  that  the  defense 
of  gambling  was  not  good  as  against  the 
bank  who  was  a  bona  fide  holder.  It  was 
held,  that  while  the  liability  of  A  upon 
the  guaranty  was   fixed   by  the  judgment 
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payment  only  had  been  made  when  the  holder  received  notice  of  fraud,  and  a 
prohibition  to  pay,  the  holder  is  protected  only  to  the  amount  paid  before  the 
receipt  of  such  notice. ^^ 

2.  Re-Exchange — a.  Liability  for  Re-Exchange. — Upon  the  law  merchant  the 
drawer  of  a  bill  in  this  country,  payable  in  a  foreign  country,  is  liable,  should  such 
bill  be  protested,  not  only  for  the  costs  of  protest  and  other  incidental  charges, 
but  also  to  re-exchange  on  the  bill  ;^*  and  by  statute,  in  some  states,  damages 
may  be  recovered  upon  protested  inland  bills. ^^  Indorsers  are  liable  for  damages 
according  to  the  law  of  the  place  where  the  bill  was  indorsed. '^^ 


the  bank  could  not  claim  more  thail  the 
amount  actually  due  to  it,  and  that  one 
to  whom  B  had  transferred  the  notes  was 
entitled  to  receive  them  from  the  bank 
on  paying  the  amount  to  which  it  was 
entitled  under  the  judgment.  Pearce  v. 
Rice.  142   U.   S.  28.  35   L.    Ed.   925. 

93.  Notice  of  invalidity  before  full  pay- 
ment of  consideration. — Dresser  v.  ^lis- 
souri,  etc..  R.  Co..  93  U.  S.  92.  23  L.  Ed. 
815;  Lytle  v.  Lansing,  147  U.  S.  59,  37  L. 
Ed.  78;  Thompson  v.  Sioux  Falls  Nat. 
Bank,  150  U.  S.  231.  244,  37  L.  Ed.  1063. 
94.  Liability  of  drawer  of  foreign  bill 
for   re-exchange. — Bank   z\    United    States. 

2  How.  711,  736,  11  L.  Ed.  439;  United 
States  V.  Bank,  5  How.  382,  12  L.  Ed. 
199;   Riggs  z'.   Lindsay.  7  Cranch   500,   501, 

3  L.  Ed.  419;  United  States  Bank  z\  Dan- 
iel.   12    Pet.    32,   9   L.    Ed.   989. 

The  law  does  not  require  the  owner  of 
a  foreign  bill  of  exchange,  remitting  it 
to  its  foreign  correspondent,  to  pay  dam- 
ages when  the  payment,  if  made,  must  be 
passed  to  its  own  credit  on  the  bonks  of 
the  collecting  agents.  Hambro  v.  Casey, 
110  U.  S.  216.  28  L.   Ed.   125. 

B.,  in  Philadelphia,  agreed  to  pay  tc 
A.'s  agent  170,000  guilders,  in  Amsterdam, 
on  the  1st  of  March;  and  if  he  should  fail 
so  to  do,  then  to  repay  to  A.  the  value 
of  the  said  guilders,  at  the  rate  of  ex- 
change current  in  Philadelphia,  at  the 
time  demand  of  payment  was  made,  to- 
gether with  damages  at  twenty  per  cent., 
in  the  same  manner  as  if  bills  of  exchange 
had  been  drawn  for  the  said  sum.  and 
they  had  been  returned  protested  for  non- 
paj'ment;  and  lawful  interest  for  any  de- 
lay of  payment  that  might  take  place 
after  the  c'emand;  B.  paid  the  170,000 
guilders,  in  Amsterdam,  to  the  agent  of 
A.,  on  the  13th  of  May,  instead  of  the  1st 
of  March:  A.  is  not  entitled  to  the 
twenty  per  cent,  damages,  but  may,  in  a 
suit  upon  the  bond  given  to  perform  the 
contract,  recover  interest  on  the  170.000 
guilders,  from  the  1st  of  March  to  the 
13th  of  May.  It  is  not  a  good  plea,  for 
the  defendants  to  say,  that  they  paid  the 
170.000  guilders  to  A.'s  agent,  for  the  use 
of  A.,  at  Amsterdam,  on  the  13th  of  May. 
without  averring  it  to  be  the  whole  sum 
then  due.  United  States  v.  Gurney,  4 
Cranch   333,  2  L.   Ed.  638. 

Foundation  and  nature  of  doctrine  of 
re-exchange. — -"The  ddctrine  of  re-ex- 
change is  founded  upon  equitable  princi- 
ples.     A    bill    is    drawn    in    this    country, 


payable  at  Paris,  in  France.  The  payee 
gives  a  premium  for  it  under  the  expecta- 
tion of  receiving  the  amount  at  the  time 
and  place  where  the  bill  is  made  payable. 
It  is  protested  for  nonpayment.  Now  the 
payee  and  holder  is  entitled  to  the 
amount  of  the  bill  in  Paris.  The  same 
sum  paid  in  this  country,  including  costs 
of  protest  and  other  charges,  is  not  an 
indemnity.  The  holder  can  only  be  re- 
munerated by  paying  to  him,  at  Paris,  the 
principal,  with  costs  and  charges;  or  by 
paying  to  him  in  this  country  those  sums, 
together  with  the  difference  in  value  be- 
tween the  whole  sum  at  Paris,  and  the 
same  amount  in  this  country.  And  this 
difference  in  value  is  ascertained  by  the 
premium  on  a  bill  drawn  in  Paris  and 
payable  in  this  country,  which  should  sell 
at  Paris  for  the  sum  claimed."  Bank  f. 
United  States,  2  How.  711,  737,  11  L.  Ed. 
439. 

Bill  drawn  in  Kentucky  and  payable  in 
New  Orleans. — .\  bill  of  exchange  drawn, 
accepted  and  indorsed  by  citizens  of  Ken- 
tucky, and  there  negotiated,  payable  to 
Xew  Orleans,  was  not,  by  force  of  the 
statute  of  Kentucky  of  1798,  subject  to 
the  payment  of  ten  per  cent,  damages. 
United  States  Bank  v.  Daniel,  12  Pet.  32, 
9  L.  Ed.  9S9.  See  ante,  "Foreign  Bills  of 
Exchange,"  I,  A,  1.  b. 

Bills  drawn  by  United  States.— The 
United  States,  as  drawers,  are  responsible 
to  the  bank  for  fifteen  per  cent,  damages 
under  a  statute  of  Maryland,  which  al- 
lows that  amount  to  the  holder  of  a  for- 
eign protested  bill.  Bank  Z'.  United 
Sfates.   2    How.   711,    11   L.   Ed.   439. 

Bills  drawn  on  foreign  government. — 
The  statute  of  Maryland  of  1785,  in  its 
terms,  does  not  embrace  a  bill  of  ex- 
change drawn  on  a  foreign  government. 
United  States  v.  Bank,  5  How.  382,  12  L. 
Ed.    199. 

Where  a  bill  is  given  for  a  debt,  but 
net  received  as  payment,  the  payee  is  not 
entitled  to  the  twenty  per  cent,  damages 
given  by  statute.  Chapman  v.  Stcinmetz, 
1  Dall.  261,  1  L.  Ed.  128.  See,  also,  Watts 
z:  Willing.   2   Dall.    100,   1   L.    Ed.   306. 

95.  Re-exchange  on  inland  bills. — 
Bailey  r.  Dnzier.  6  How.  23,  12  L.  Ed. 
328;  Wanzer  z-.  Tupper,  8  How.  234,  12 
L.  Ed.  1060;  Evans  v.  Gee,  11  Pet.  80,  9 
L.  Ed.  639  (bill  drawn  in  Alabama,  on  a 
jiarty   residing   there,   and   pa^-ahle    there). 

96.  Liability  of  indorsers. — Slacum  v. 
Pomery,    6    Cranch    221,    3    L.     Ed.    205; 
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b.  Rate  of  Re-ExcMngc. — Independent  of  statute,  the  rate  of  re-exchange  is 
dependent  upon  the  circumstances  and  facts  of  each  case,^"  but  statutes  usually 
provide  for  a  recovery  of  a  fixed  amount  in  heu  of  damages  for  exchange  and 
re-exchange.^* 

F,  Rights  of  Holder  of  Note  Secured  by  Mortgage.— W  here  a  note  se- 
cured by  a  mortgage  is  transferred  to  a  bona  fide  holder  for  value  before  ma- 
turity, and  a  bill  is  filed  to  foreclose  the  mortgage,  no  other  or  further  defenses 
are  allowed  against  the  mortgage  than  would  be  allowed  were  the  action  brought 
in  a  court  of  law  upon  the  note.^^ 

G.  Right  of  Holder  to  Benefit  of  Mortgage  to  Secure  Indorser.— A 
mortoao-e  executed  bv  the  maker  to  indemnify  the  indorser  of  a  note  does  not 
enure  to  the  benefit  of  a  subsequent  holder. ^ 

H.  Effect  of  Bill  Drawn  on  Owner  of  Vessel  as  Creating  Lien  in  Favor 
of  Holder. — A  bill  of  exchange  drawn  by  the  master  of  a  vessel  on  the  owner 
and  expressed  to  be  recoverable  against  the  vessel,  her  freight  and  cargo,  do 
not  give  the  holder  the  right  to  a  lien  unless  the  debt  for  which  it  was  given  was 
itself  a  lien. 2 


Xathan  v.  Louisiana,  8  How.  73,  82,  12 
L  Ed  992.  See.  s:enerally.  the  title  CON- 
FLICT   OF    LAWS. 

97.  Rate  independent  cf  state. — Bank 
V.  United  States,  2  How.  711.  737,  11  L. 
Ed.   439. 

The  exchange  is  sometimes  direct,  at 
other  times  circuitous,  depending  in  some 
degree  upon  the  commercial  intercourse 
between  the  countries  where  the  bill  ts 
drawn,  and  where  it  is  made  payable. 
Bank  v.  United  States,  2  How.  711,  737,  11 
L.    Ed.    439. 

"The  bill  under  consideration  having 
been  protested  at  Paris  for  nonpayment, 
the  holder  under  the  general  commercial 
law  was  entitled  to  a  bill  drawn  at  that 
place,  payable  in  this  city,  for  such  sum 
as  would  pay  the  original  bill  at  Paris, 
including  costs  of  protests  and  other  le- 
gal charges.  This  is  re-exchange,  and  it 
varies,  as  must  be  seen,  with  the  fluctua- 
tions of  commercial  intercourse,  influ- 
enced somewhat  by  local  circumstances 
and  the  general  state  of  the  money  mar- 
ket." Bank  v.  United  States.  2  How.  711, 
737,  11   L.  Ed.  439. 

98.  Statute  providing  fixed  amount. — 
Bailey  v.  Dozier,  6  How.  23,  12  L.  Ed. 
328;  Wanzer  v.  Tupper.  8  How.  234,  12 
L.  Ed.  1060;  Riggs  v.  Lindsay,  7  Cranch 
500,  501.  3  L  Ed.  419;  Brown  v.  Van 
Braam.  3  Dall.  344.  345,  1  L.  Ed.  629; 
United  States  v.  Bank.  5  How.  382,  12  L. 
Ed.  199;  Bank  v.  United  States,  2  How. 
711,  11  L.  Ed.  439;  United  States  Bank  v. 
Daniel,  12  Pet.  32.  9  L.  Ed.  989;  Hambro 
r.  Casey,  110  U.  S.  216,  28  L.  Ed.  125. 

"In  some  instances,  owing  to  peculiar 
circumstances,  re-exchange  has  been 
found  to  exceed  forty  to  even  fifty  per 
cent.  To  avoid  so  ruinous  a  charge,  so 
nrcertain  a  rule  of  damages,  and  one  so 
diflScult  to  establish  by  evidence,  the  state 
nf  Maryland,  and  almost  all  the  other 
states   of  the  Union,  have   fixed,  by  legis- 


lation, a  certain  amount  of  damages  on 
protested  foreign  bills,  in  lieu  of  re-ex- 
change. Experience  has  shown  that  this 
is  a  judicious  regulation.  It  relieves  the 
parties  to  the  bill  from  great  uncertainty, 
and  promotes  punctuality  by  showing  the 
drawer  what  damages  he  must  paj'  on  the 
dishonor  of  his  bill."  Bank  t.  United 
States,  2  How.  711,  737,  11  L.  Ed.  439. 

In  Kentucky  (United  States  Bank  v. 
Daniel,  12  Pet.  32,  59,  9  L.  Ed.  989),  South 
Carolina  (Riggs  v.  Lindsay,  7  Cranch  500. 
501,  3  L.  Ed.  419),  Louisiana  (Hambro  v. 
Casey,  110  U.  S.  216,  28  L.  Ed.  125),  and 
Rhode  Island  (Brown  v.  Van  Braam,  3 
Dall.  344,  345,  1  L.  Ed.  629).  this  rate  was 
fixed  at  ten  per  cent.;  in  Mississippi  at 
five  per  cent.  (Bailey  v.  Dozier,  6  How. 
23,  12  L.  Ed.  328;  Wanzer  v.  Tupper,  8 
How.  234,  12  L.  Ed.  1060);  and  in  Mary- 
land at  fifteen  per  cent.  (Bank  v.  United 
States,  2  How.  711,  737.  11  L.  Ed.  439; 
United  States  v.  Bank,  5  How.  382,  12  L. 
Ed.    199). 

99.  Rights  of  holder  of  mortgage  se- 
cured by  note. — Kenicott  v.  Board  of  Su- 
pervisors, 16  Wall.  452,  21  L.  Ed.  319; 
Carpenter  v.  Longan.  16  Wall.  271,  21  L. 
Ed.  313;  Chicago  R.,  etc..  Co.  v.  Mer- 
chants' Nat.  Bank,  136  U.  S.  268,  34  L. 
Ed.  349;  Sawyer  v.  Prickett,  19  Wall.  146, 
166,  22  L.  Ed.  105;  National  Live  Stock 
Bank  v.  First  Nat  Bank.  203  U.  S.  296. 
306,  51  L.  Ed.  192.  See,  also.  Swift  v. 
Smith,  102  U.  S.  442,  26  L.  Ed.  193.  See, 
generally,  the  titles  CH.\TTEL  MORT- 
G.AGES  AND  CONDITIONAL  SALES; 
^TORTGAGES  AND  DEEDS  OF 
TRUST. 

1.  Right  of  holder  to  benefit  of  mort- 
gage to  secure  indorser. — Peterson  v. 
Willing,  3   Dall.  506.   1   L.   Ed.  698. 

2  Bill  drawn  on  owner  of  vessel  not 
a  lien.— The  "Woodland,"  104  U.  S.  180, 
26  L  Ed.  705.  See,  generally,  the  title 
MARITIME  LIENS. 
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IX.    Presentment,  Protest  and  Notice  of  Dishonor. 

A.  Presentment  for  Acceptance — 1.  Necessity  for  Prksextment. — Bills 
of  exchange  payable  at  sight,^  or  after  sight,-*  must  be  presented  for  acceptance. 
But  bills  of  exchange,  payable  at  a  fixed  period  after  date,  need  not  be  presented 
for  acceptance,^  nor  is  presentment  for  acceptance  necessary  in  case  of  a  check.* 

2.  Sufficiency  of  Presentment. — In  making  a  demand  for  an  acceptance, 
the  party  ought,  if  possible,  to  see  the  drawee  personally,  or  some  agent  appointed 
by  him  to  accept,"  and  diligent  inquiry  must  be  made  for  him,  if  he  shall  not 
be  found  at  his  house  or  place  of  business,^  but  a  demand  for  payment  need  not 
be  personal,  and  it  will  be  sufficient  if  it  shall  be  made  at  one  or  the  other  place, 
in  business  hours. '^  If  the  drawee  is  temporarily  absent  from  his  house  or  place 
of  business,  the  holder  is  not  required  to  treat  that  as  a  failure  to  accept,  but 
may  wait  a  reasonable  time  for  his  return. ^^     Presentment  at  the  place  of  busi- 


3.  Paper  payable  at  sight — Alusson  v. 
Lake,  4  How.  262.  278,  11  L.  Ed.  967; 
Cox  V.  National  Bank,  100  U.  S.  704,  709, 
2.-)    L.    Ed.    739. 

A  bill  payable  at  sight  can  never  be- 
come due  until  after  it  has  been  accepted. 
Musson  V.  Lake,  4  How.  262.  278,  11  L. 
Ed.   967. 

4.  Paper  payable  after  sight. — Musson 
V.   Lake,  4  How.  262,  27S.   11   L.   Ed.  967. 

5.  Paper  payable  at  fixed  period  after 
date.— AUisson  v.  Lake,  4  How.  262,  278, 
n  L.  Ed.  967;  Townsiey  v.  Sumrall,  2 
Pet.    170,   7   L.   Ed.   386;    Bank   v.  Triplett, 

1  Pet.    25,    7    L.    Ed.    37;    Exchange    Nat. 
Bank   v.  Third   Nat.   Bank,   112   U.   S.   276, 

290,  28    L.   Ed.   722. 

Bills  of  exchange,  payable  at  a  given 
time  after  date,  need  not  be  presented 
for  acceptance  at*  all;  and  payment  may 
at  once  be  demanded  at  their  maturity. 
Townsiey  v.  Sumrall,  2  Pet.  170,  7  L.  Ed. 
386. 

The  owner  of  a  draft  payable  on  a  • 
day  certain,  though  not  bound  to  present 
it  for  acceptance  in  order  to  hold  the 
drawer  and  indorser,  has  an  interest  in 
having  it  presented  for  acceptance  with- 
out delay,  for  it  is  only  by  accepting  it 
that  the  drawee  becomes  bound  to  pay  it, 
and,  on  the  dishonor  of  the  draft  by  non- 
acceptance,  and  due  protest  and  notice, 
the  owner  has  a  right  of  action  at  once 
against  the  drawer  and  indorser.  without 
waiting  for  the  maturity  of  the  draft;  and 
his  agent  to  collect  the  draft  is  bound  to 
do  what  a  prudent  principal  would  do. 
Exchange  Nat.  Bank  v.  Third  Nat.  Bank, 
112    U.    S.   276,   291.   28    L.    Ed.    722. 

The  drawer  or  indorser  of  such  a  draft 
is,  indeed,  not  discharged  by  the  neglect 
of  the  holder  to  present  it  for  acceptance 
before  it  becomes  due.  Exchange  Nat. 
Bank  v.  Third   Nat.    Bank,   112   U.    S.   276. 

291,  28    L.    Ed.    722;    Bank    v.    Triplett,    1 
Pet.  25,  7  L.  Ed.  37;  Townsiey  v.  Sumrall, 

2  Pet.   170,  7  L.   Ed.  386. 

But,  if  the  draft  is  presented  for  accept- 
ance and  dishonored  before  it  becomes 
due,  notice  of  such  dishonor  must  be  given 
to  the  drawer  or  indorser,  or  he  will  be 
discharged.      Exchange      Nat.      Bank      v. 


Third  Nat.  Bank,  112  U.  S  276,  292  28  L 
Ed.  722;  Bank  v.  Triplett,  1  Pet.  25,  7  L. 
Ed.   37. 

Duty  of  agent  for  collection  to  present. 
— There  is  a  distinction  between  the 
owner  of  a  draft  and  his  agent  in  that, 
though  the  owner  is  not  bound  to  present 
a  draft  payable  at  a  day  certain,  for  ac- 
ceptance, before  that  day,  the  agent  em- 
ployed to  collect  the  draft  must  act  with 
due  diligence  to  have  the  draft  accepted 
as  well  as  paid,  and  has  not  the  discretion 
and  latitude  of  time  given  to  the  owner, 
and,  for  any  unreasonable  delay,  is  re- 
sponsible for  all  damages  sustained  by 
the  owner.  Exchange  Nat.  Bank  f  Third 
Nat.  Bank,  112  U.  S.  276,  291.  28  L  Ed 
722. 

An  agent  receiving  for  collection,  before 
maturity,  a  draft  payable  on  a  particu- 
lar day  after  date,  is  held  to  due  dili- 
gence in  making  presentment  for  accept- 
ance, and,  if  chargeable  with  negligence 
therein,  is  liable  to  the  owner  for  all  dam- 
ages he  has  sustained  by  such  negligence 
Exchange  Nat.  Bank  v.  Third  Nat  Bank 
112    U.    S.   276,   290.   28    L.    Ed.    722. 

6.  Checks  need  not  be  presented  for 
acceptance.— Ma vor  v.  Ray,  19  Wall  468 
482,  22  L.  Ed.  164.  , 

A  check  requires  no  presentment  for 
acceptance  as  distinguished  from  present- 
ment for  payment.  If  once  presented 
and  payment  refused,  it  is  dishonored 
Mayor  v.  Ray,  19  Wall.  468,  482  22  I 
Ed.  164. 

7.  Demand  should  be  made  on  drawee 
or  agent,  if  possible.— Wiseman  7'.  Chiap- 
pella,   23   How.   368,  378,   16   L.   Ed.   466. 

8.  Duty  to  inquire  for  drawee,  when  he 
is  absent  frcm  heme  or  place  of  business. 
— Wiseman  ?■.  Cliiappella,  23  How  368 
377.    16   L.   Ed.   466. 

9.  Demand     need     not    be     personal. 

Wiseman  v.  Chiappella,  23  How.  368,  377 
16    L.    Ed.    466. 

10.  Absence  of  drawee  at  time  of  pre- 
sentment.—Wiseman  V.  Ctjiappella  23 
How.  368.  16  L.  Ed.  466;  Bank  v.  Triplett, 
1   Pet.  25.  7   L.   Ed.  37. 

The   bill    may   be    presented    for   accept- 
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ness  of  the  acceptor  is  prima  facie  evidence  that  it  was  done  at  a  proper  time  of 
the  day,  and  if  that  is  denied,  it  must  be  shown  by  evidence. ^^ 

3.  Presentment  oE  Bills  in  Sets. — In  cases  of  bills  of  exchange  drawn  in 
sets,  it  is  not  necessary  that  all  the  parts  should  be  presented  for  acceptance  be- 
fore an  action  accrues  to  the  holder.  Any  one  of  the  set  may  be  presented  for 
acceptance,  and  if  not  accepted,  a  right  of  action  presently  arises  without  any 
others  of  the  set  being  presented. ^^ 

B.  Presentment  for  Payment — 1.  Presentment  of  Bills  and  Notes — 
a.  Necessity  of  Presentment — (1)  To  Fix  Liability  of  Maker  or  Acceptor. — As 
the  maker  of  a  note  and  the  acceptor  of  a  bill  of  exchange  are  the  principal 
debtors,  and  cannot  be  prejudiced  by  a  failure  to  present  it  and  demand  payment, 
delay  in  making  presentment  or  demand  does  not  discharge  them  from  liability,^"^ 
even  though  the  instrument  is  payable  at  a  particular  place, ^"^  except  where  it  is 
stipulated  in  the  instrument  that  it  shall  be  payable  at  a  particular  place  "only  and 
not  elsewhere,"  in  which  case  presentment  at  that  place  is  required. ^^ 

(2)  To  Fix  Liability  of  Drawer  of  Bill. — Drawers  of  bills  of  exchange  are 
not  liable  to  the  holder  until  it  appears  that  the  bill  was  duly  presented,  and  that 
the  acceptor  refused  or  neglected  to  pay  the  same  according  to  the  tenor  of  the 
instrument. ^^ 


ance  on  the  next  day.     Wiseman  v.  Chiap- 
pella.   23   How.  368,   16   L.   Ed.   4-66. 

The  failure  of  a  bank,  holding  a  bill, 
payable  after  date,  for  collection,  to  give 
notice  to  the  drawer,  that  the  drawee  was 
not  found  at  home,  when  called  upon  to 
accept  the  bill,  is  not  such  negligence  as 
discharges  the  drawer  from  his  liability. 
Bank  v.   Triplett,    1   Pet.   25,   7   L.   Ed.    37. 

11.  At  what  time  of  day  presentment 
to  be  made. — Wiseman  v-  Chiappella,  23 
How.    368.    16    L.    Ed.    466. 

12.  Bills  of  exchange  in  sets. — Downes 
V.  Church.  13  Pet.  205,  207,  10  L.  Ed.  127; 
Pittsburg  Bank  v.  Neal,  22  How.  96,  108, 
16    L.    Ed.    323. 

13.  Presentment  not  necessary  to 
charge  maker  or  acceptor. — Brent  v. 
Bank,  1  Pet.  89,  92,  7  L.  Ed.  65;  Cox  v. 
National  Bank.  100  U.  S.  704,  712,  25  L. 
Ed.  739;  Covington  v.  Comstock,  14  Pet. 
43,  44,  10  L.  Ed.  346;  Wallace  v.  McCon- 
nell,  13  Pet.  136,  10  L.  Ed.  95;  Brabston 
V.  Gibson,  9  How.  263,  279,  13  L.  Ed.  131; 
Gordon  v.  Third  Nat.  Bank.  144  U.  S.  97, 
103,  36  L.  Ed.  360;  United  States  Bank  v. 
Smith,   11   Wheat.   171,   6   L.   Ed.   443. 

The  only  efifect  of  the  neglect  to  make 
presentment  as  to  the  acceptor  is  that 
it  relieves  him  froin  cost  and  damages  if 
he  was  ready  at  the  time  and  place  namecr 
to  pay  the  amount  and  there  was  no  one 
to  receive  it.  Such  readiness  is  equiva- 
lent to  a  tender,  and  an  answer  pleading 
that  fact  and  payment  of  the  money  into 
court  will  be  a  bar  to  the  recovery  of 
interest  and  cost.  Cox  v.  National  Bank, 
100  U.  S.  704,  717.  25  L.  Ed.  739. 

The  acceptor  of  the  bill,  like  the  maker 
of  a  note,  is  the  promissory  debtor  in 
such  a  case,  and  in  respect  to  such  a 
party  to  a  bill,  no  presentment  or  de- 
mand of  payment  need  be  made  at  the 
specified  place  in  order  to  render  him  lia- 
ble to  an  action  on  the  instrument.     Cox 


V.    National    Bank,    100   U.   S.    704,   717,   25 
L.    Ed.    739. 

14.  Instrument  payable  at  particular 
place.- — Brabston  v.  Gibson,  9  How.  2G3. 
13  L.  Ed.  131;  Covington  v.  Comstock,  14 
Pet.  43,  44,  10  L.  Ed;  346;  Cox  v.  National 
Bank,  100  U.  S.  704,  716,  25  L.  Ed.  739; 
Walnut  V.  Wade,  103  U.  S.  683,  695,  26  L. 
Ed.  526  (coupons  detached  from  bonds). 

15.  Instrument  payable  at  particular 
place  and  "not  elsewhere." — Cox  v. 
National  Bank,  100  U.  S.  704,  712,  25  L. 
Ed.   739. 

16.  To  fix  liability  of  drawer  of  bill. — 
Hoflfman  v.  National  City  Bank,  12  Wall. 
181,  186,  20  L.  Ed.  366;  Musson  v.  Lake, 
4  How.  262,  276,  11  L.  Ed.  967;  Cox  v. 
National  Bank.  100  U.  S.  704,  709,  25  L. 
Ed.  739;  Magruder  v.  Union  Bank,  3 
Pet.  87,  7  L.  "^Ed.  612;  Chicopee  Bank  v. 
Philadelphia  Bank,  8  Wall.  641,  19  L. 
Ed.  422. 

If  a  bill  of  exchange  is  payable  at 
sight  or  at  a  date  subsequent  to  the  ac- 
ceptance by  the  drawee,  the  instrument 
must  be  duly  presented  for  payment,  else 
the  parties  to  the  same  conditionally  liable 
for  the  payment  of  the  amount  will  be 
discharged.  Cox  v.  National  Bank,  100 
U.   S.   704,  709.   25   L.   Ed.   739. 

Reasons  for  presentment. — The  reasons 
why  presentment  should  be  made  to  the 
drawee,  are,  first,  that  he  may  judge  of 
the  genuineness  of  the  bill;  secondly,  of 
the  right  of  the  holder  to  receive  the 
contents;  and  thirdly,  that  he  may  obtain 
immediate  possession,  of  the  bill  upon 
paying  the  amount.  And  the  acceptor  has 
a  right  to  see  that  the  person  demandinTT 
payment  has  a  right  to  receive  it,  before 
he  is  bound  to  answer  whether  he  will 
pay  it  or  not;  for,  notwithstanding  his  ac- 
ceptance, it  may  have  passed  into  other 
hands  before  its  maturity.  And  he,  as 
well    as    the    drawee,    has    a    right    to    the 
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(3)  To  Fix  Liability  of  Indorser. — The  liability  of  indorsers  of  bills  of  ex- 
change, promissory  notes,  and  checks,  is  conditional  and  dependent  on  due  pre- 
sentment and  demand  to  the  drawee  or  principal  debtor. ^'^    ' 

(4)  When  Govermncnt  Is  Holder. — Where  paper  is  held  by  the  United  States 
government  it  must  exercise  the  same  degree  of  diligence  in  making  presentment 
and  demand  as  a  private  party  would  be  required  to  exercise  under  like  cir- 
cumstances.^^ 

b.  Time  of  Presentment. — The  time  of  presentment  is  governed  by  the  law  of 
the  place  where  the  paper  is  payable.^''  In  case  of  paper  payable  at  a  fixed  time, 
presentment  and  demand  for  payment  should  be  made  upon  the  day  the  instru- 
ment becomes  due  and  payable, 2"  which  is  the  last  day  of  grace. ^^  If  made  be- 
fore,22  or  after, ^^  the  last  day  of  grace,  it  is  not  sufficient. 

c.  Place  of  Presentment — (1)  In  General. — The  general  rule  is  that  the  place 
of  payment  is  the  place  where  the  acceptor  resides,  or  where,  on  the  face  of  the 
bill,  it  is  addressed  to  him,  unless  some  other  place  is  specifically  designated  in 
the  instrument.-"* 

(2)   No  Place  Designated  in  Instrument — (a)    Geiheral  Rule. — Where  noplace 


possession  of  the  bill,  upon  paying  it, 
to  be  used  as  a  voucher  in  the  settle- 
ment of  accounts  with  the  drawer.  Mus- 
son  V.  Lake,  4  How.  262,  274.  11  L.  Ed. 
967. 

17.  To  fix  liability  of  indorsers. — Cox 
V.  National  Bank,  100  U.  S.  704,  712,  2.5 
L.  Ed.  739;  Chicopee  Bank  v.  Philadel- 
phia Bank,  8  Wall.  641,  648,  19  L.  Ed. 
422;  French  v.  Bank.  4  Cranch  141,  153,  2 
L.  Ed.  .'576;  Raj'  v.  Smith,  17  Wall.  411, 
21  L.  Ed.  666;  Brent  z:  Bank.  1  Pet.  89, 
92,  7  L.  Ed.  65;  Nicholls  v.  Webb,  8 
Wheat.  326,  332,  5  L.  Ed.  628;  Musson  v. 
Lake,  4  How.  262,  274,  11  L.  Ed.  967;  Ma- 
gruder  v.  Union  Bank.  3  Pet.  87,  91.  7  L. 
Ed.  612;  Yeager  v.  Farwell,  13  Wall.  6, 
12.  20  L.  Ed.  476;  McGruder  v.  Bank,  9 
Wheat.  598.  600,  6  L.  Ed.  170. 

By  the  general  rule  of  law,  the  omis- 
sion to  demand  payment  from  the  maker, 
when  the  note  becomes  payable,  and  to 
give  notice  to  the  indorser  that  payment 
has  been  refused,  discharges  the  indorser. 
French  v.  Bank,  4  Cranch  141,  153,  2  L. 
Ed.     576. 

The  general  rule  that  paj-ment  must  be 
demanded  from  the  maker  of  a  note,  and 
notice  of  nonpayment  forwarded  to  the 
indorser,  within  due  time,  in  order  to 
render  him  liable,  is  so  firmly  settled 
that  no  authority  need  be  cited  to  support 
it;  due  diligence  to  obtain  payment  from 
the  maker  is  a  condition  precedent,  on 
which  the  liability  of  the  indorser  de- 
pends. Magruder  z'.  Union  Bank,  3  Pet. 
87.  7  L.  Ed.  612;  Cox  v.  National  Bank, 
100  U.   S.   704.  712,  25   L.   Ed.  739. 

18.  Necessity  cf  presentment  where 
government  is  holder. — United  States  t'. 
Bank,  96  U.  S.  30,  36,  24  L.  Ed.  647; 
L'nited  States  z'.  Nashville,  etc.,  R.  Co.. 
118  U.  S.  120,  125,  30  L.  Ed.  81;  United 
States  V.  Barker,  12  Wheat.  559,  6  L.  Ed. 
728. 

19.  Time  of  presentment  governed  by 
law  of  country  where  payable.  I'ierce  v. 
Indseth,    106    U.    S.    54G.    27    L.    Ed.    254. 


See,  generally,   the   title  CONFLICT   OF 
LAWS. 

Evidence  of  a  foreign  lawyer  that  by 
the  laws  of  that  country  the  holder  of  a 
foreign  bill  of  exchange,  payable  at  sight. 
is  allowed  a  year  after  its  date  within 
which  to  present  it  to  the  drawee  for 
payment,  and  that  the  drawer  is  not  re- 
lieved from  liability  if  presentment  be  not 
made  within  the  year,  unless  he  can  prove 
that  owing  to  the  delay  he  has  suffered  a 
loss,  is  admissible  in  an  action  on  such  a 
bill  payable  in  that  countr3^  Pierce  v. 
Indseth,    106    U.   S.   546.   27    L.    Ed.   254. 

20.  Presentment  to  be  made  on  day  of 
maturity. — Cox  v.  National  Bank,  100  L'. 
S.  704,  712,  25  L.  Ed.  739;  Bell  v.  First 
Nat.  Bank,  115  U.  S.  373.  383,  29  L.  Sd. 
409;  Magruder  z'.  Union  Bank,  3  Pet.  87. 
7  L.  Ed.  612;  Camden  z\  Doremus,  3  How. 
515,  11  L.  Ed.  705;  Bank  v.  Triplcti,  1 
Pet.  25,  7  L.  Ed.  37;  Wiseman  v.  Chiap- 
pclla.   23    How.    36*^,    16    L.    Ed.    466. 

21.  Presentment  to  be  on  last  day  of 
grace. — 15ell  i\  First  Nat.  Bank,  115  LI.  S. 
373,  383,  29  L.  Ed.  409;  Lenox  v.  Roberts. 
2  Wheat.  373,  4  L.  Ed.  264;  Bank  v. 
Swann,  9  Pet.  33,  9  L.  Ed.  40;  Mills  v. 
United  States  Bank.  11  Wheat.  431.  6 
L.  Ed.  512;  Renner  v.  Bank,  9  Wheat. 
581,  586,  6  L.  Ed.  166;  Cookcnd  >rtcr  r. 
Preston,  4  How.  317,  327,  11  L.  Ed.  992; 
Bank  v.  Triplett,  1  Pet.  25.  32,  7  L.  Ed. 
37.  Generally,  as  to  days  of  grace,  see 
ante,  "As  Dependent  upon  Daj-s  of 
Grace."   IV,   B. 

22.  Presentment  before  last  day  of 
grace. — Bell  i-.  First  Xat.  Bank.  115  U.  S. 
373.   383.   29    L.    lul.    409. 

23.  Presentment  after  last  day  or 
grace. — Wiseman  7'.  Chiappella,  23  How. 
3(;s,  16  L.  Ed.  466;  McGruder  v.  Bank,  9 
Wheat.  598.  6  L.  Ed.  170;  Renner  z\  Bank. 
9  Wheat.  581,  6  L.  Ed.  166;  Lenox  z: 
Roberts.  2   Wheat.  373,  4   L.   Ed.  264. 

24.  Place  cf  presentment. — Cox  v. 
National  Bank,  100  U.  S.  704,  712.  25  L. 
Ed.   739.. 
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of  payment  is  expressed  in  a  bill  or  note,  the  general  rule,  in  the  absence  of  any 
agreement  or  circumstances  fixing  or  indicating  a  different  intention,  is  that  the 
place  of  presentment  is  the  place  where  the  acceptor  or  maker  resides,  or  at  their 
usual  place  of  business. ^^ 

(b)  Note  Dated  at  Particular  Place. — Where  a  note  is  dated  at  a  particular 
place,  the  presumption  of  law,  in  the  absence  of  other  evidence  on  the  subject,  is 
that  this  is  the  place  of  residence  of  the  maker,  and  that  he  contemplated  making 
payment  there,  and  the  duty  of  the  holder  is  to  make  inquiry  for  his  place  of 
business  or  re8idence  in  that  city,  and,  if  he  had  either  to  make  there  the  present- 
ment of  the  notes,  but  if  he  had  neither  to  use  reasonable  diligence  to  find  him 
for  that  purpose. ^'^ 

(c)  Agreement  by  Parties  as  to  Place  of  Presciitiiient. — If  the  maker  or  ac- 
ceptor and  the  payer  or  holder  agree  by  parol  that  a  bill  or  note  shall  be  payable, 
and  that  presentment  shall  be  made,  at  a  place  not  designated  in  the  instrument 
such  agreement  is  binding  not  only  upon  them.-"  but  upon  the  indorsers,^^  and 
such  agreement  may  be  shown  by  parol  evidence.^^ 

(3)  Place  DesigjMted  in  Instniuicnt — (a)  General  Rule. — \\'hen,  in  the  body 
of  the  note,  a  place  of  payment  is  designated,  the  indorser  has  a  right  to  presume 
that  the  maker  has  provided  funds  at  such  place  to  pay  the  note,  and  has  a  right 
to  require  of  the  holder  to  apply  for  payment  at  such  ])lace,  and  a  presentment 
at  that  place  is  sufficient.^"  If  an  instrument  is  payable  in  a  particular  town, 
presentment  there  is  sufficient,  even  though  the  principal  debtor  resides  elsc- 
where.31 

(b)   Paper  Payable  at  Bank. — Where  paper  is  payable  at  a    bank,    it  is    not 


25.  No  place  of  payment  designated 
in  instrument. — Cox  v.  National  Bank,  100 
U.  S.  704,  711,  25  L.  Ed.  739;  Wiseman  v. 
Chiappella,  23  How.  368.  16  L.  Ed.  466; 
McGruder  f.  Bank,  9  Wheat.  598,  600,  6 
L  Ed.  170;  Musson  v.  Lake,  4  How.  262, 
274.    11    L.    Ed.    967. 

26.  Presentment  at  place  where  note  is 
dated. — Britton  v.  Niccolls,  3  04  U.  S.  757, 
761,  26  L.  Ed.  917.  See,  also.  Brent  v. 
Bank,    1    Pet    89.    92.   7    L.    Ed.    65. 

27.  Agrewnent  as  to  place  of  present- 
ment.—Brent  V.  Bank,  1  Pet.  89,  7  L.  Ed. 
65;  Cox  V.  National  Bank,  100  U.  S.  704, 
713,   25    L.    Ed.   739. 

28.  Agreement  as  to  place  of  payment 
as  binding  indorsers. — Brent  z'.  Bank,  1 
Pet,   89,  7   L.  Ed.   65. 

29.  Parol  evidence  to  show  agreement 
as  to  place  of  presentment. — Brent  v. 
Bank,  1  Pet.  89.  92,  7  L.  Ed.  65;  Cox  v. 
National  Bank,  100  U.  S.  704,  713,  25  L. 
Ed.    739. 

■  In  an  action  against  the  indorser  of  a 
promissory  note,  made  "negotiable  in  the 
Bank  of  the  Metropolis."  the  declaration 
averred  a  demand  of  the  same,  at  that 
bank;  no  other  notice  of  the  nonpayment 
of  the  note  was  sent  to  the  indorser,  but 
that  left  for  him  at  the  Bank  of  the 
Metropolis;  and  it  was  proved,  that  there 
was  an  agreement,  by  parol,  with  the  in- 
dorser, as  to  other  notes  discounted 
previously,  by  the  bank,  for  his  accommo- 
dation, that  payment  and  demand  of  pay- 
ment, should  be  made  at  the  bank;  the 
indorser  residing:  a  considerable  distance 
from  the  bank.  The  court  held,  that  parol 
evidence  was  admissible,  to  show  the 
agreement    relative    to    the    place    M'here 


payment  of  the  note  was  to  be  demanded; 
ahhough  the  agreement  did  not  appear 
on  the  face  of  the  note,  such  an  agree- 
ment is  a  circumstance  extrinsic  to  the 
contract  made  by  the  note;  and  its  proof, 
by  parol,  is  regular.  Brent  v.  Bank,  1 
Pet.   89,   7    L.    Ed.   65. 

But  it  was  held  in  one  case  tTiat  on  a 
suit  by  the  indorsee  of  a  negotiable  note 
which  had  no  place  of  payment  specified 
in  it,  against  the  indorser  who  relied  on 
a  confessedly  defective  demand  on  the 
inaker,  of  payment;  that  is  to  say,  on  a 
fruitless  effort  at  demand,  in  the  place 
where  the  note  was  dated,  but  in  which 
place  the  maker  did  not  live,  parol  evi- 
dence that  at  the  time  when  the  note  was 
drawn,  it  was  agreed  between  the  maker 
and  the  indorsee  that  it  should  be  made 
payable  in  the  place  where  the  effort  to 
demand  payment  had  been  made,  and 
that  this  place  of  payment  had  been 
omitted  by  the  mistake  of  the  draftsman 
— being  evidence  to  vary  or  qualify  the 
absolute  terms  of  the  written  contract — 
would  be  improperly  let  in  to  the  jury 
and  would  be  properlv  withdrawn. 
Specht  z:  Howard,  16  Wall.  564,  21  L. 
Ed.   348. 

30.  Place  designated  in  paper. — United 
States  Bank  z:  Smith,  n  Wheat.  171,  6 
L.  Ed.  443:  Wiseman  7'.  Chiappella,  23 
How.  368,  16  L.  Ed.  466;  United  States 
Bank  v.  Carneal,  2  Pet.  543,  7  L.  Ed.  513; 
Cox  V.  National  Bank.  100  U.  S.  704,  712, 
25   L.   Ed.   739. 

31.  Presentment  at  town  designated, 
where  debtor  resides  elsewhere. — Cox  v. 
National  Bank,  100  U.  S.  704,  716,  25  L. 
Ed.   739. 
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necessary  to  make  any  personal  demand  elsewhere,  as  it  is  the  duty  of  the 
promisor  to  be  at  the  bank,  within  the  usual  hours  of  business,  to  pay  the  same, 
and  if  he  omit  so  to  do,  and  a  demand  is  there  made,  by  the  holder,  within  those 
hours,  the  holder   is  entitled  to  maintain  an  action   for  dishonor.-^ 

(c)  Designation  of  City  or  Tomn,  unthout  Address. — Where  a  bill  is  ad- 
dressed to  the  drawees  at  a  city,  and  they  accept  the  same  without  qualification, 
explanation,  or  condition,  the  bill  is  payable  in  that  city,  even  though  no  men- 
tion is  made,  of  any  dwelling,  store,  or  place  of  business  where  the  bill  should  be 
presented.''^ 

(d)  Where  Bill  Specifying  Place  of  Payment  Is  Accepted  Generallv.—U  the 
bill  is  drawn  upon  the  drawee  domiciled  in  one  place  and  is  payable  in  another 
place,  and  is  accepted  by  him,  without  qualification,  the  presentment  should  be 
rnade  at  the  latter  place.-^^  Wliere  a  bill  is  directed  to  the  drawee  at  a  par- 
ticular house,  and  is  by  him  accepted  without  condition,  the  going  to  that  house 
with  the  bill  on  the  day  of  payment  and  finding  it  closed  is  a  sufficient  pre- 
sentment.^^ 

(4)  Eff'ect  of  Absence  of  Maker  or  Acceptor.— The  law  does  not  require  more 
to  be  done,  in  the  presentment  of  a  bill  of  exchange  to  an  acceptor  for  payment 
than  that  the  demand  should  be  made  of  a  merchant  acceptor  at  his  counting  roorn 
or  place  of  business;  and  if  that  be  closed,  so  in  fact  that  a  demand  cannot  be 
made,  or  that  the  acceptor  is  not  to  be  found  at  his  place  of  business,  and  has  left 
no  one  there  to  pay  it,  that  further  inquiry  for  him  is  not  necessary,  and  will  be 
considered  as  due  diligence ;  and  that  presenting  a  bill  under  such  Vircumstances 
at  the  place  of  business  of  the  acceptor  will  be  prima  facie  evidence  that  it  had 
been  done  at  a  proper  time  of  the  day.-'''* 


32.  Paper  payable  at  bank. —  Fullcrton 
V.  Bank,  1  Pet.  fi04.  7  L.  Ed.  280;  United 
States  Bank  v.  Carneal,  2  Pet.  543.  549, 
7  L.  Ed.  513;  United  States  Bank  v. 
Smith,  11  Wheat.  171,  176,  G  L.  Ed.  443; 
Hildeburn  v.  Turner,  5  How.  69.  12  L. 
Ed.  54;  Brent  v.  Bank.  1  Pet.  89,  7  L. 
Ed.  65;  Cox  V.  National  Bank.  100  U.  S'. 
704,  712,  25  L.  Ed.  739;  Camden  f. 
Doremus,   3    How.   515,   11    L.    Ed.   705. 

Whenever  a  note  is  payable  at  a  bank, 
and  the  bank  itself  is  not  the  holder,  an 
averment,  and  proof  of  the  demand  at 
the  place  appointed  in  the  note,  arc  in- 
dispensable. United  States  Bank  f. 
Smith,    11   Wheat.    117,    176,   6    L.    Ed.    443. 

A  presentment  and  demand  of  payment 
of  a  note,  at  maturity  within  banking 
hours,  at  the  bank  where  it  is  made  paj'a- 
blc,  is  a  sufficient  compliance  with  the 
contract  to  send  it  to  the  bank  for  col- 
lection. Camden  t'.  Doremus,  3  How. 
515.    11     L.    Ed.    705. 

33.  Designation  of  city  or  town,  with- 
out address. — Cox  v.  National  Bank,  100 
U.    S.    704,    717,   25    L.    Ed.    739. 

A  bill  of  exchange  drawn  bj'  A  to  the 
order  of  B  on  "Messrs.  C.  &  D.,  New 
York,  N.  Y.."  was  accepted  by  them  with- 
out qualification  or  condition.  All  the 
parties  then  and  at  its  maturity  resided  in 
Kentucky.  The  notary  public,  after  mak- 
ing, on  the  day  it  matured,  diligent  but 
unsuccessful  inquiry  in  New  York  City 
for  C.  &  D..  and  for  their  place  of  resi- 
dence or  business,  presented  it  and  de- 
manded payment,  during  business  hours, 
at    the    places    frequented    by    them    when 


in  that  citj-.  Payment  not  having  been 
made,  he  protested  the  bill,  and  on  the 
next  day,  learning  from  those  whom  he 
believed  to  be  informed  on  the  subject  the 
residence  of  A  and  B,  transmitted  to 
them  there  by  mail,  post  paid,  notices  of 
such  protest.  Held,  that  the  bill  was  in 
law  payable  at  that  city;  that  the  present- 
ment and  demand  were  sufficient;  and 
that  the  requisite  steps  to  bind  A  and  B 
were  taken.  Cox  -'.  National  Bank.  100 
U.    S.    704,   25    L.    Ed.    739. 

34.  Where  bill  specifying  place  of  pay- 
ment IS  accepted  generally.— Cox  v 
Aational  P.ank,  lOO  U.  S  704  716  ^^  t' 
Ed.    739.  ■  '   ~^    ^■ 

35.  Bill  designating  address  of  drawee 
accepted  generally.-Cox  v.  National 
Bank.    lOO    L.   S.    704,   712,  25   L.   Ed.   739. 

36.  Absence  of  maker  or  acceptor.— 
Bank  T'.  Triplett.  1  Pet.  25.  7  L  Ed  37- 
Whseman  v.  Chiappella,  23  How.  368,' 38o" 
16   L.   Ed.   466. 

It  was  formerly  the  practice,  if  the 
house  of  the  acceptor  was  shut  up  when 
the  holder  called  there  to  present  the  bill 
for  payment,  and  no  person  was  there  to 
represent  him.  and  it  appeared  that  he 
had  removed,  that  the  holder  was  bound 
to  make  efforts  to  find  out  to  what  place 
he  had  removed,  and  there  make  a  de- 
mand. Such,  however,  is  no  longer  the 
practice  cither  in  England  or  in  the 
United  States  nor  has  it  been  in  the 
United  States  for  many  years.  It  is  now 
sufficient  if  the  bill  shall  be  taken  to  the 
residence  of  the  acceptors,  as  that  mav 
be   stated    in    the   bill,    for   the   purpose   of 
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(5)  Change  of  Residence  by  Maker  or  Acceptor. — Where  the  maker  of  a  note 
has  removed  into  another  state,  or  another  jurisdiction,  subsequent  to  the  making 
thereof,  a  personal  demand  upon  him  is  not  necessary  to  charge  the  indorser,  but 
it  is  sufficient  to  present  the  note  at  the  former  place  of  residence  of  the  maker.^'^ 

d.  Who  May  Make  Presentment. — The  holder  of  commercial  paper  is  the 
proper  person  to  make  the  presentment  of  it  for  payment,-'^^  but  presentment  may 
be  made  by  a  notary  for  and  on  behalf  of  the  holder.-''^  It  is  not  necessary,  how- 
ever, that  the  presentment  and  demand  be  made  by  a  notary.^*^ 

e.  To  Whom  Presentment  Should  Be  Made. — Presentment  must  be  made  to 
the  principal  debtor,  if  he  be  alive,^^  and  if  he  be  dead,  to  his  personal  repre- 
sentatives,^2  and  the  fact  that  the  indorser  has  been  appointed  administrator  of 
the  principal  debtor  does  not  alter  the  rule.^s 

f.  Mode  and  Sufficiency  of  Presentment — (1)  Necessity  for  Exhibition  or 
Presence  of  Paper. — Under  the  law  merchant,  where  a  demand  is  made  for  the 
payment  of  commercial  paper,  the  instrument  itself  must  be  present  and  exhibited 
to  the  debtor .44 

(2)  Paper  Held  for  Collection  by  Bank  at  Which  Payable. — As  a  general  rule, 
where  a  paper  is  payable  at  a  bank,  and  is  held  by  that  bank  for  collection,  no 


demanding  payment,  and  to  show  that  the 
house  was  shut  up,  and  that  no  one  was 
there.  Wiseman  v.  Chiappella,  23  How. 
368,  378,   16   L.   Ed.  466. 

Where  the  notarial  prorest  of  a  bill  of 
exchange  stated  that  the  bill  had  been 
handed  to  him  on  the  day  it  was  due,  that 
he  went  several  times  to  the  office  of  the 
acceptors  of  it  in  order  to  demand  pay- 
ment for  the  same,  and  that  at  each  time 
he  found  the  doors  closed,  and  "no  per- 
son there  to  answer  my  demand,"  this 
was  a  sufficient  demand.  Wiseman  v. 
Chiappella,  23   How.  368.  16   L.   Ed.   466. 

It  was  not  necessary  to  call  individually 
upon  one  of  the  partners  of  the  firm  who 
had  a  residence  in  the  city,  or  to  make 
any  further  inquiries  for  the  acceptors, 
than  the  repeated  calls-  at  their  office. 
Wiseman  v.  Chiappella,  23  How.  368,  16 
L.    Ed.    466. 

37.  Change  of  residence  by  maker  or 
accepter. — AicGruder  v.  Bank,  9  Wheat. 
598,    6    L.    Ed.    170. 

38.  Presenlnaent  by  holder. — Musson  v. 
Lake,  4  How.  262,  275,  11  L.  Ed.  967; 
Harris  v.  Robinson,  4  How.  336,  346,  11 
L.  Ed.  1000;  Bowling  v.  Harrison,  6  How 
248,    258,    12    L.    Ed.    425. 

"The  term  'holder'  is  properly  applied 
to  the  person  having  p.  ssession  of  the 
paper  and  making  the  demand,  whether 
in  his  own  right  or  as  agent  for  another." 
Bowling  V.  Harrison,  6  How.  248,  258, 
12   L.   Ed.  425. 

39.  Presentment  by  notary. — Mus?on  v. 
Lake,  4  How.  262,  275,  11  L.  Ed.  967; 
Britton  v.  Niccolls,  104  U.  S.  757.  766, 
26  L.  Ed.  917;  Burke  v.  McKay,  2  How. 
66,  11  L.  Ed.   181. 

Liability  of  holder  for  negligence  of 
notary. — in  Connecticut,  Illinois,  Mary- 
land, Mississippi  and  Wisconsin,  where 
the  holder  of  a  bill  payable  at  a  distant 
place  sends  it  to  a  suitable  agent  or 
notary  at  that  place  for  collection  the 
holder    is    liable    for    the    default    of    the 


agent  or  notary.      Britton  v.  Niccolls,   104 
U.  S.  757,  26  L.   Ed.  917. 

40.  Presentment  need  not  be  by  notary. 
—Burke  v.  McKay,  2  How.  66,  71.  11  L. 
Ed.   181. 

41.  Presentment  to  be  made  to  princi- 
pal debtor — Magruder  v.  Union  Bank,  3 
Pet.    87,   7    L.    Ed.    612. 

42.  Personal  representatives. — Ma- 
gruder V.  Union  Bank,  3  Pet.  87,  7  L.  Ed. 
612;  Musson  v.  Lake,  4  How.  262,  274,  11 
L.    Ed.   967. 

43.  Where  indorser  is  administrator. — 
Magruder  r.  Union  Bank,  3  Pet.  87,  7 
L.-Ed.  612. 

An  action  was  brought  by  the  Union 
Bank  of  Georgetown  against  George  B. 
Magruder,  as  indorser  of  a  promissory 
note  made  by  George  Magruder;  the 
maker  of  the  note  died  before  it  became 
payable,  and  letters  of  administration  to 
his  estate  were  taken  out  by  tlie  indorser; 
no  notice  of  the  nonpayment  of  the  note 
was  given  to  the  indorser,  nor  any  de- 
mand of  payment  made,  until  the  institu- 
tion of  this  suit.  Held,  that  the  indorser 
was  discharged,  gind  his  having '  become 
the  administrator  of  the  maker  did  not 
relieve  the  holder  from  the  obligation  to 
demand  payment  of  the  note,  and  to  give 
notice  thereof  to  the  indorser.  Magruder 
V.  Union   Bank,  3  Pet.  87,  7   L.  Ed.  612. 

44.  Exhibition  of  instrument. — Musson 
V.  Lake,  4  How.  262.  11  L.  Ed.  967; 
Chicopee  Bank  z\  Philadelphia  Bank,  8 
Wall.    641,   648,    19    L.    Ed.   422. 

Neither  the  statutes  of  Louisiana,  nor 
the  decisions  of  the  courts  of  that  state, 
have  changed  the  law  in  this  respect. 
Musson  v.  Lake,  4  How.  262,  11  L.  Ed. 
967. 

If,  therefore,  the  notarial  protest  does 
not  set  forth  the  fact  that  the  bill  was 
presented  to  the  drawee,  it  cannot  be 
read  in  evidence  to  the  jury.  Musson  v. 
Lake,   4   How.   262,   11    L.   Ed.   967. 
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formal  presentment  and  demand  for  payment  is  necessary,  for  if  the  maker  does 
not  pay  it  during  banking  hours,  on  the  day  of  maturity,  this  is  equivalent  to  a 
demand  and  dishonor;*^  but  the  rule  is  not  applicable  where  the  bank  is  wholly 
ignorant  of  the  fact  of  the  presence  of  the  paper  in  the  bank.'*'^ 

g.  Duty  of  Holder  for  Collection  to  Present. — A  person  or  bank  holding  paper 
for  collection  must  exercise  due  diligence  in  presenting  it  for  payment.*'^ 

h.  Duty  of  Holder  of  Collateral  to  Present. — Where  notes  are  deposited  for 
collection  by  way  of  collateral  security  for  an  existing  debt,  the  case  does  not 
fall  within  the  strict  rules  of  commercial  law,  applicable  to  negotiable  paper. 
It  falls  under  the  general  law  of  agency,  and  the  agents  are  only  bound  to  use 


45.  Paper  held  fo*-  col'itotion  by  bank 
at  which  paj'able. — United  Sti?ies  Bank  z'. 
Carneal,  2  Pet.  543,  549.  7  L.  Ed.  513; 
Hildeburn  v.  Turner,  5  How.  69.  12  L. 
Ed.  54;  Fullerton  v.  Bank,  1  Pet.  604. 
7  L.  Ed.  280:  Cox  v.  National  Bank,  100 
U.  S.  704,  714,  25  L.  Ed.  739;  Chicopee 
Bank  v.  Philadelphia  Bank,  8  Wall.  641, 
19  L.  Ed.  422;  United  States  Bank  v. 
Smith.  11  Wheat.  171.  177,  6  L.  Ed.  443; 
Bank  v.  Triplett.  1  Pet.  25.  33,  7  L.  Ed. 
37;  Brent  v.  Bank,  1  Pet.  89,  7  L.  Ed.  65; 
Bowling-  V.  Harrison,  6  How.  248,  258, 
12  L.  Ed.  425;  Wallace  v.  McConnell,  13 
Pet.    136.    150.    10    L.    Ed.    95. 

If  the  bank,  where  the  note  is  made 
payable,  is  the  holder,  and  the  maker 
neglects  to  appear  there,  when  the  note 
falls  due,  a  formal  demand  is  impractica- 
ble, by  the  default  of  the  maker.  All  that 
can,  in  fitness,  be  done,  or  ought  to  be 
required,  is,  that  the  books  of  the  bank 
should  be  examined,  to  ascertain  whether 
the  maker  had  any  funds  in  their  hands; 
and  if  not.  there  was  a  default,  which 
gave  to  the  holder  a  right  to  look  to  the 
indorser  for  payment.  United  States 
Bank  v.  Smith,  11  Wheat.  171,  177,  6  L. 
Ed.   443. 

Where  on  the  day  when  a  note  be- 
came due,  the  bank  being  the  holder 
thereof,  and  it  being  payable  there,  after 
the  usual  banking  hours  were  over,  it 
was  delivered  to  a  notary,  by  the  officers 
of  the  bank,  they  informing  him,  at  the 
time,  that  there  w-ere  no  funds  there  for 
the  payment  of  the  note,  this  was  held  a 
sufficient  proof  of  due  demand  of  pay- 
ment. United  States  Bank  v.  Carneal,  3 
Pet.    543,    7    L.    Ed.    513. 

Where  a  bill  of  exchange  is  made  paya- 
ble at  a  bank,  and  the  bank  itself  is  the 
holder  of  the  bill,  it  is  a  sufficient  de- 
mand if  the  notary  presents  it  at  the 
bank  and  demands  payment.  Hildeburn 
v.   Turner.   5    How.   69.   12   L.    Ed.   54. 

46.  Effect  of  igncrance  of  bank  as  to 
presence  of  paoer  in  bank. — Cln'copee 
Bank  v.  Philadelphia  Bank,  8  Wall.  641, 
19  L.  Ed.  422. 

Although  a  bill  .payable  at  a  particular 
bank  be  physically,  and  in  point  of  fact, 
in  the  bank,  still,  if  the  bank  be  wholly 
ignorant  of  its  being  there — as  when,  ex. 
gr.,  a  letter  in  which  the  bill  was  trans- 
mitted when  brought  from  the  post  office 
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to  the  bank  has  been  laic!  down  with 
other  papers  on  the  cashier's  desk,  and 
before  being  taken  up  or  seen  by  trie 
cashier  has  slipped  through  a  crack  in 
the  desk,  and  so  disappeared — the  fact  of 
the  bill  being  thus  physically  present  in 
the  bank  does  not  make  a  presentment. 
And  this  is  so.  although  the  acceptor  had 
no  funds  there,  did  not  call  to  pay  the 
bill,  and  in  fact  did  not  mean  to  pay  it 
anywhere.  Chicopee  Bank  v.  Philadel- 
phia   Bank,   8   Wail.   641,   19    L.   Ed.    422. 

In  such  a  case,  therefore,  the  holder 
cannot  look  to  prior  parties,  even  thougri, 
by  having  been  informed  after  inquiry  by 
him,  that  the  bill  had  not  been  received 
at  the  collecting  bank,  they  could  have 
inferred  that  it  had  not  been  paid  at 
maturity  by  the  acceptor.  Chicopee 
Rank  v.  Philadelphia  Bank,  8  Wall  641,  19 
L.   Ed.   422. 

47.  Duty  of  holder  for  collection  to 
present— Bank  v.  Triplett,  1  Pet.  25,  7 
L.  Ed.  37;  Chicopee  Bank  v.  Philadelphia 
Bank,  8  Wall.  641,  19  L.  Ed.  422;  Ex- 
change Nat.  Bank  v.  Third  Nat.  Bank, 
112    U.   S.   276,  28   L.   Ed.   722. 

The  deposit  of  a  bill  in  one  bank,  to  be 
transmitted  to  another  for  collection,  is 
a  common  usage,  of  great  public  con- 
venience, the  effect  of  which  is  well  un- 
derstood; and  the  duty  of  a  bank  re- 
ceiving such  a  bill  for  collection,  is 
precisely  the  same,  whoever  may  be  the 
owner  thereof;  and  if  it  were  unwilling  to 
undertake  the  collection,  without  precise 
information  on  the  subject,  the  duty  ought 
lo  have  been  declined.  Bank  v.  Triplett, 
1    Pet.   25.   7    L.    Ed.    37. 

By  failing  to  demand  payment  of  a 
bill,  held  for  collection,  the  bank  makes 
the  bill  its  own,  and  becomes  liable  to 
its  real  owner  for  the  amount.  Bank 
V.   Triplett,    1    Pet.   25,    7    L.    Ed.   37. 

In  a  suit  instituted  by  tiie  holder  of  a 
bill,  against  the  bank,  for  negligence  in 
relation  to  demand,  or  notice  of  non- 
payment of  the  bill,  the  court,  although 
rcciuired,  is  not  bound  to  declare  the 
law  as  between  the  holder  and  the  drawer. 
The  bank  was  the  agent  of  the  holder, 
and  not  of  the  drawer,  and  might,  con- 
sequently, so  act,  as  to  discharge  the 
drawer,  without  becoming  liable  to  its 
principal.  Bank  v.  Triplett,  1  Pet.  25.  7 
L.   Ed.  37. 


S22 


BILLS,  NOTES  AND  CHECKS. 


due  diligence  to  collect  the  debts.'* ^ 

2.  Presentment  op  Checks. — A  check  must  be  presented  for  payment  within 
a  reasonable  time.^^  But  the  drawer  of  a  check  is  not  discharged  by  the  laches 
of  the  bolder  in  making  presentment,  unless  he  can  show  that  he  has  sustained 
some  injury  by  the  default. ^^^ 

C.  Protest— 1.  Definition — A  protest  is  defined  to  be  "a  solemn  declara- 
tion written  by  the  notary  under  a  fair  copy  of  the  bill,  stating  that  the  payment 
or  acceptance  has  been  demanded  and  refused,  the  reason,  if  any,  assigned,  and 
that  the  bill  is,  therefore,  protested."^ ^ 

2.  Necessity  of  Protest — a.  Foreign  Bills. — As  a  general  rule,  foreign  bills 
of  exchange  must  be  protested  upon  dishonor,^^  whether  dishonored  by  non- 
acceptance,^^  or  nonpayment.^-*  But  this  rule  does  not  apply  to  bills  of  exchange 
drawn  by  one  government  upon  another,  and  in  such  case  no  protest  is  neces- 

b.  Inland  Bills. — By  the  law  merchant  inland  bills  of  exchange  are  not  required 
to  be  protested.^*^  By  statute  in  some  states,  inland  bills  of  exchange  may  be 
protested,  and,  when  protested,  the  holder  may  recover  interest  and  damages,^" 
but  even  under  these  statutes  protest  is  not  required  in  order  for  the  holder  ta 


48.  Duty  of  holder  of  collateral  to 
present. — Lawrence  z\  McCalmont,  2 
How  426,  453,  11  L.  Ed.  326.  See,  gen- 
erally, the  titles  BANKS  AND  BANK- 
ING, ante,  p.  1;  PLEDGE  AND  COL- 
LATERAL SECURITY;  PRINCIPAL 
AND  AGENT. 

49.  Check  must  be  presented  within 
reasonable  time. — O'Brien  v.  Smith.  1 
Black   99,   17   L.   Ed.   64. 

Where  a  check  drawn  in  the  afternoon 
of  Saturday  is  presented  for  payment  on 
the  morning  of  the»hext  IMonday,  there  is 
no  negligence  or  delay  which  will  dis- 
charge the  drawer.  O'Brien  z'.  Srnith,  1 
Black    99.    17    L.    Ed.    64. 

50.  Time  of  presentment  of  checks. — 
Bull  V.  First  Nat.  Bank,  123  U.  S.  105, 
111,  31  L.  Ed.  97;  Merchants'  Nat.  Bank 
V.  State  Nat.  Bank.  10  Wall.  604.  19  L.  Ed. 
1008;  Downey  v.  Hicks,  14  How.  240,  14  L. 
Ed.    404. 

Where  the  funds  against  which  a  check 
is  drawn  remain  undisturbed  in  the  hands 
of  the  drawee,  the  drawer  has  no  cause  of 
complaint.  Bull  z'.  First  Nat.  Bank,  123 
U.  S.  105,  111,  31  L.  Ed.  97. 

51.  Protest  defined. — Dennistoun  v. 
Stewart.   17   How.  606.   15   L.   Ed.  228. 

52.  Necessity  of  protesting  foreign  .bills 
of  exchange. — Bailey  z:  Dozier,  6  How.  23, 
12  L.  Ed.  328;  Brown  z'.  Barry,  3  Dall. 
365.  1  L.  Ed.  638;  Clarke  v.  Russell,  3 
Dall.  415,  1  L.  Ed.  660;  Burke  z'.  McKay, 
2  How.  66.  11  L.  Ed.  181;  Nicholls  z: 
Webb,  8  Wheat.  326,  5  L.  Ed.  628;  Union 
Bank  r.  Hyde.  6  Wheat.  572,  5  L.  Ed. 
333;  Dennistoun  v.  Stewart,  17  How.  606, 
607,  15  L.  Ed.  228;  Co.x  v.  National  Bank, 
100  U.  S.  704.  710,  25  L.  Ed.  739;  Dickins 
V.  Beal,  10  Pet.  572.  573,  9  L.  Ed.  538; 
Knickerbocker  Life  Ins.  Co.  v.  Pendleton, 
112  U.  S.  696,  28  L.  Ed.  866;  Townsley  z'. 
Sumrall,  2  Pet.  170,  7  L.  Ed.  386;  Bank 
V.  United  States.  2  How.  711,  11  L.  Ed. 
439;  Slacum  v.  Pomcry,  6  Cranch  221,  3 
L.   Ed.   205. 


The  protest  belongs  altogether  to  for- 
eign mercantile  transactions,  upon  w'lich,. 
on  the  contrary,  it  is  an  indispensable  in- 
cident to  making  a  drawer  of  a  bill,  or 
indorser  of  a  note,  liable.  On  foreign 
bills,  it  is  the  evidence  of  demand,  and 
an  indispensable  step  towards  the  legal 
notice  of  nonpayment,  in  consequences 
of  which  the  undertaking  of  the  drawer 
or  indorser  becomes  absolute.  Hence,  as 
to  foreign  transactions,  it  is  justly  pre- 
dicted of  a  protest,  that  it  has  a  legal  or 
binding  efifect.  Union  Bank  v.  Hyde,  6 
Wheat.   572.   5   L.   Ed.   333. 

53.  Foreign  bills  must  be  protested  for 
nonacceptance. — Knickerbocker  Life  Ins. 
Co.  V.  Pendleton,  112  U.  S.  896.  28  L.  Ed. 
866;  Cox  V.  National  Bank,  100  U.  S.  .704, 
710,   25    L.    Ed.    739. 

54.  Foreign  bills  must  be  protested  for 
nonpayment. — Knickerbocker  Life  Ins. 
Co.  z'.  Pendleton,  112  U.  S.  696,  28  L.  Ed. 
866. 

55.  Bills  drawn  by  one  government 
upon  another. — L'nited  States  z'.  Bank,  5 
How.    382.    12    L.    Ed.    199. 

A  bill  of  exchange  in  form,  drawn  by 
one  government  on  another,  is  not  and 
cannot  be  governed  by  the  law  merchant, 
and  therefore  is  not  subject  to  protest 
and  consequential  damages.  United  States 
v.   Bank.  5  How.  382,  12   L.   Ed.   199. 

56.  Inland  bills. — Union  Bank  v.  Hyde, 
6  Wheat.  572,  5  L.  Ed.  333;  Young  r. 
Brvan.  6  Wheat.  146,  5  L.  Ed.  228;  Wan- 
zer  c'.  Tupper,  8  How.  234,  12  L.  Ed.  1060; 
Bailey  v.  Dozier,  6  How.  23.  12  L.  Ed. 
328;  Burke  v.  McKav.  2  How.  66.  11  L. 
Ed.  181:  Nicholls  v.  Webb,  8  Wheat.  326, 
5    L.    Ed.    628. 

57.  Statutes  permitting  recovery  of  dam- 
ages upon  protested  inland  bills. — Bailey 
z:  Dozier,  6  How.  23.  12  L.  Ed.  328; 
Wanzer  v.  Tupper,  8  How.  234,  12  L.  Ed. 
1060. 
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recover  the  amount  of  the  biil.^^ 

c.  Promissory  Notes. — In  the  absence  of  statute,  promissory  notes  need  not  be 
protested  upon  dishonor. ^9  But  by  statute  in  some  states  promissory  notes  may 
be  protested,  and,  when  protested,  the  certificate  of  protest  may  be  read  in  evi- 
dence.*^'J 

3.  Right  to  Protest  Lost  Instrument. — A  lost  bill  may  be  protested,  when 
the  notary  has  been  furnished  with  a  sufficient  description,  as  to  date,  amount, 
parties,  etc.,  to  identify  it.*^^ 

4.  Time  of  Making  Protest. — An  instrument  cannot  be  dishonored  by  non- 
payment, so  as  to  authorize  a  protest  thereof,  except  by  refusal  of  payment  at  ma- 
turity, which  is  the  last  day  of  grace,  and  a  protest  grounded  on  a  refusal  to  pay 
on  demand  made  before  the  last  day  of  grace  is  premature.^2 

5.  Who  May  Make  Protest.— Where  a  protest  is  necessary,  it  is  not  indis- 
pensable that  it  should  be  made  by  a  person  who  is  in  fact  a  notary.^^  jj-  j^^y 
be  made  by  a  justice  of  the  peace  in  a  state,  where,  by  statute,  a  justice  is  au- 
thorized to  perform  the  functions  and  duties  of  a  notary.^* 


58.  Protest  not  prerequisite,  under  stat- 
ute, to  recovery  of  amount  of  bill. — 
Bailey  v.  Dopier,  6  How.  23,  12  L.  Ed. 
328;  Wanzer  v.  Tupper,  8  How.  234,  12 
L.    Ed.    1060. 

By  the  statutes  of  Mississippi,  the 
holder  of  an  inland  bill  of  exchange  is 
entitled  to  recover  of  an  indorser  the 
amount  due  on  the  bill,  with  interest, 
upon  giving  the  customary  proof  of  de- 
fault and  notice.  A  protest  is  necessary 
only  for  the  purpose  of  enabling  him  to 
recover  the  five  per  cent,  damages  given 
by  the  act.  Wanzer  v.  Tupper.  8  How. 
234,  12  L.  Ed.  1060;  Bailey  v.  Dozier,  6 
How.   23.   12   L.   Ed.   328. 

"The  statute  of  Mississippi  is  taken, 
substantially,  from  the  9  and  10  Wm.  3, 
ch.  17.  amended  by  the  3  and  4  Anne,  ch. 
9,  under  which  it  lias  always  been  held 
by  the  courts  of  England  that  the  action 
at  common  law  was  not  thereby  taken 
away;  but  that  an  additional  remedy  was 
given,  by  which  the  holder  could  recover 
interest  and  damages  on  an  inland  bill 
in  cases  where  he  was  not  entitled  to 
them  at  common  law.  And  that  if  he 
chose  to  waive  the  benefit  of  the  statute, 
he  might  still  recover  the  amount  due  on 
the  bill,  by  giving  the  customary  proof 
of  default  and  notice.  The  act  of  Mis- 
sissippi is  not  more  explicit  and  positive  in 
its  terms,  in  respect  to  the  duty  of  protest- 
ing, than  that  of  the  9  and  10  Wm.  3,  as 
■will  be  seen  on  a  comparison  of  the  two 
acts,  and  should  receiv-e  a  similar  inter- 
pretation. It  follows,  therefore,  from  this 
view,  as  the  plaintiff  did  not  claim  the 
five  per  cent,  damages  given  by  the  act, 
he  should  have  been  allowed  to  recover 
the  amount  of  the  bill,  principal  and  in- 
terest, on  the  testimony  of  the  notary 
alone,  independently  of  the  written  pro- 
test." Bailey  v.  Dozier,  6  How.  23,  29, 
12   L.  Ed.  328. 

Before  those  statutes,  the  Indorsee  of 
an  inland  bill  had  a  right  to  recover  the 
amount  of  it  from  the  dra<ver.  This  right 
was  not  taken  away  by  them;  but  they 
gave    an    additional    right    to   interest    and 


damages.  The  common-law  right  remairs. 
Bailey  v.  Dozier,  6  How.  23.  12  L  Ed. 
328. 

59.  Promissory  notes. — Burke  v  Mc- 
Kay, 2  How.  66,  11  L.  Ed.  181;  Ua^nn 
Bank  v.  Hyde.  6  Wheat.  572.  5  L.  Ed 
333;  Nicholls  v.  Webb,  8  Wheat.  326.  5 
L.  Ed.  628:  Young  v.  Bryan,  6  Wteat. 
.146,  5  L.  Ed.  228:  Simms  v.  Hundley,  5 
How.   1,   12   L.   Ed.   319. 

Effect  of  usage  as  to  protesting  notes. 
— A  general  usage  may  overrule  the  gen- 
eral law  merchant  in  this  respect.  Burke 
V.  McKay,  2  How.  66.  11  L.  Ed.  181; 
Nicholls  V.  Webb,  8  Wheat.  326.  5  L  Ed! 
628. 

60.  Effect  of  statutes  as  to  protest  of 
promissory  notes.— Simms  v.  Hundley  6 
How.  1,  !2  L.  Ed.  319;  Brandon  v.  Loftiis. 
4  How.  127,  11  L.  Ed.  905  (construing 
Mississippi    statute). 

61.  Protest  of  lost  bill.— Dennistoun  z\ 
Stewart,  17   How.  606,  607.  15   L.  Ed.  228. 

62.  Time  of  making. — Bell  v.  First  Nat 
Bank.  115  U.  S.  373.  377.  29  L.  Ed.  409; 
Dennistoun  v.  Stewart.  17  How.  606.  ]."> 
L.  Ed.  228;  Bank  v.  Swann.  9  Pet.  33,  9 
L.  Ed.  40.  See,  also,  Fenwick  v.  Sears, 
1  Cranch  259,  2  L.  Ed.  101. 

Generally,  as  to  days  of  grace,  see  ante. 
"As  Dependent  on  Days  of  Grace."  IV.  B. 

63.  Protest  need  not  be  made  by  notarv! 
—Burke  v.  McKay,  2  How.  66,  h  L  Ed 
181. 

Power  of  justice  of  peace  to  make  pro- 
test.— Burke  v.  McKay,  2  How.  66.  71,  ll 
L.  Ed.  181:  Brandon  7'.  Loftus.  4  How 
127.    11    L.    Ed.    905. 

64.  "In  many  cases,  even  with  regard 
to  foreign  bills  of  exchange,  the  protest 
may,  in  the  absence  of  a  notary,  be  made 
by  other  functionaries,  and  even  by  mer- 
chants. But  where,  as  in  Missv.ssi'ppi.  a 
justice  of  the  peace  is  autliorized  by  posi- 
tive law  to  perform  the  functions  and  du- 
ties of  a  notary,  there  is  no  ground  to 
say  that  his  act  of  protest  is  not  equallv 
valid  with  that  of  notary.  Quoad  hoc  he 
acts  as  a  notary."  Burke  v.  McKay  Z 
How.  66,  71,  11  L.  Ed.  181. 
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6.  Noting  Instrument  for  Protest. — Where  an  instrument  is  dishonored  the 
notary  may  make  a  minute,  at  that  time,  of  the  steps  taken,  which  is  called  noting 
the  instrument,  and  the  formal  protest  may  be  drawn  up  afterwards  at  the  con- 
venience of  the  notary.''^  The  minute  contains  a  brief  record  of  the  facts  which 
transpired  on  presenting  the  bill,  and  the  protest,  as  subsequently  made  out,  is 
but  an  extension  of  them  in  the  customary  form."'^ 

7.  Form  and  Requisites — a.  Form  and  Contents'. — The  protest  should  show 
everything  that  the  notary  does  in  performing  his  duties,'''"  should  set  out  a  copy 
of  the  instrument,**  or  else  describe  it  with  substantial  accuracy,^^  but  an  im- 
material omission  in  describing  the  instrument  will  not  vitiate  the  protestJ"  The 
protest  should  also  set  forth  the  presentment  of  the  instrument  and  demand  of 
payment,''^  and  the  answer  of  the  party  to  whom  presented,"-  but  it  need  not 
give  the  name  of  the  person  to  whom  it  was  presented,  and  by  whom  the  notary 
was  answered,^^  and  a  protest  for  nonpayment  need  not  certify  the  nonacceptance 
of  a  bill,  as  this  may  be  established  by  other  evidence."-* 


65.  Noting  instrument  for  protest. — 
Bailey  v.  Dozier.  G  How.  22,  29,  12  L  Ed. 
328:  bennistoun  :■.  Stewart,  17  How.  606, 
607,  15  L.  Ed.   228. 

The  formal  protest  may  be  drawn  up 
at  any  time  before  the  trial.  Bailey  v. 
Dozier,  6  How.  2.3,  29,  12  L.  Ed.  328; 
Dennistoun  Z'.  Stewart,  17  How.  606,  607, 
15   L.   Ed.   228. 

66.  Noting  and  protesting  distinguished. 
—Bailey  v.  Dozier,  6  How.  23,  29,  12  L. 
Ed.    328. 

67.  What  protest  must  show  in  gen- 
eral.— Musson  ZL  Lake.  4  How.  262,  275, 
11    L.    Ed.    967. 

The  law  makes  the  notary  the  agent 
of  the  holder  for  the  purpose  of  present- 
ing the  bill,  and  doing  whatever  the 
holder  is  bound  to  do  to  fix  the  liability 
of  the  indorser.  Everything,  therefore. 
that  he  does  in  the  performance  of  his 
duty  must  appear  distinctly  in  his  pro- 
test'. He  IS  the  officer  of  a  foreign  gov- 
ernment; the  proceeding  is  ex  parte;  and 
the  evidence  contanied  in  the  protest  is 
credited  in  ail  foreign  courts.  Musson  v. 
Lake,    4    How.   262.   275,   11   L     Ed.   967. 

68.  Copy  of  instrument. — Dennistoun  v. 
Stewart,  17  How    606.  607,  15  L.  Ed.  228. 

The  copy  of  the  bill  is  connected  with 
the  mstrument  certifying  the  formal  de- 
mand by  the  public  officer,  as  the  easiest 
and  best  mode  of  identifying  it  with  the 
origmal.  Mercantile  paper  is  generally 
brief,  and  without  the  verbiage  which  ex- 
tends and  enlarges  more  formal  legal 
instruments.  Hence,  it  is  much  easier  to 
give  a  literal  copy  of  such  bills,  than  to 
attempt  to  identify  them  by  any  abbrevia- 
tion or  description.  The  amount,  the 
date,  the  parties,  and  the  conditions  of 
the  bill,  form  the  substance  of  every  such 
instrument.  Slight  mistakes,  or  variances 
of  letters,  or  even  words,  w'len  the  sub- 
stance is  retained,  cannot  and  ought  not 
to  vitiate  the  protest.  Dennistoun  v.  Stew- 
art,  17   How.   606,   607,  15   L.   Ed.  228. 

69.  Description  of  instrument. — Dennis- 
toun V.  Stewart,  17  How.  606,  15  L.  Ed. 
228. 


70.  Immaterial    omission    in    protest. — 

Dennisti  un    z'.    Stewart,    17    How.    606,    15 
L.  Ed.  228. 

Where  the  protest  of  a  bill  of  exchange 
contained  an  exact  copy  of  the  bill,  but 
the  ,  acceptance  was  made  by  "Chas. 
Byrne,"  instead  of  "And.  E.  Byrne,"  as 
it  was  in  the  original  bill,  this  variance 
or  error  in  the  name  of  the  acceptor's 
agent  ought  not  to  have  excluded  the  pro- 
test from  being  read  in  evidence  to  the 
jury.  Dennistoun  v.  Stewart,  17  How. 
606.   15   L.   Ed.   228. 

Where,  the  protest  had  an  accurate  copy 
of  every  material  fact  which  could  identify 
the  bill;  the  date,  the  place  where  drawn 
the  amount,  the  merchandise  on  which 
it  was  drawn,  the  ship  by  which  it  was 
sent,  the  balance  on  the  cotton  for  which 
it  was  accepted,  the  names  of  drawers, 
acceptor,  indorsers;  every  thing  but  the 
abbreviations  and  flourishes  in  the  Chris- 
tion  name  of  the  acceptor's  agent,  it  was 
held  that  this  mistake  could  not  mislead 
any  person  as  to  the  identity  of  the  in- 
strument described.  Dennistoun  v.  Stew- 
art.  17   How.   606,   15    L.   Ed.   228. 

71.  Setting  out  presentment  and  de- 
mand.— Musson  v.  Lake,  4  How.  262,  274, 
11    L.    Ed.   967. 

72.  Setting  out  answer  made  upon  pre- 
sentment.— Musson  V.  Lake,  4  How.  262, 
274,    11    L.    Ed.    967. 

73.  Necessity  for  protest  to  give  name 
of  person  to  whom  presented. — Hildeburn 
r.  Turner,  5   How.  69.  12  L.  Ed.  54. 

Where  a  note  is  payable  at  a  bank  and 
the  bank  itself  is  the  holder,  a  present- 
ment at  the  bank  and  demand  of  pay- 
ment is  sufficient,  and  if,  therefore,  the 
protest  states  this  and  also  the  notary 
was  answered  that  it  could  not  be  paid, 
it  is  sufficient.  It  is  not  necessary  for 
him  to  give  the  name  of  the  person  or 
officer  of  the  bank  to  whom  it  was  pre- 
sented, and  by  whom  he  was  answered. 
Hildeburn  7'.  Turner,  5  How.  69.  12  L. 
Ed.  54. 

74.  Protest  for  nonpayment  need  not 
certify    nonacceptance. — Morris    v.    Fore- 
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b.  Seal. — A  protest  for  nonpayment  of  a  bill  of  excbange  must  appear  under 
a  notary's  sealJ^ 

c.  Recording. — By  statute,  notaries  are  sometimes  required  to  record  in  a 
book  kept  for  that  purpose  all  protests  of  instruments  made  by  them  and  the 
notice  given  to  the  parties.''^ 

8.  Amendment. — As  a  protest  may  be  noted  on  the  day  on  which  payment  was 
refused  and  drawh  up  and  completed  at  any  time  before  the  commencement  of 
the  suit,  or  even  before  the  trial,  it  may  be  amended  according  to  the  truth,  if 
any  mistake  has  been  made.'^" 

9.  Certificate  of  Protest  as  Evidence — a.  General  Rule. — Wherever  a  pro- 
test is  required  to  fix  the  title  of  the  parties,  or,  by  the  custom  of  merchants,  is 
used  to  establish  a  presentment  or  dishonor  of  a  bill,  it  is  competent  evidence 
between  the  parties  who  contract  with  reference  to  the  presentment  and  dis- 
honor of  such  bill.'''^ 

b.  Protest  of  Foreign  Bills. — In  general,  certificates  of  protest  of  foreign  bills 
of  exchange  when  produced  at  the  trial  are  in  themselves  evidence  of  the  demand, 
dishonor  and  protest.'^  But  in  cases  of  foreign  bills,  drawn  upon  and  protested 
in  another  country,  if  the  protest  has  been  made  in  the  country  where  the  suit 
is  brought,  courts  of  justice,  sitting  under  the  common  law,  require  that  the 
notary  himself  should  be  produced,  if  within  the  reach  of  process,  and  his  cer- 
tificate is  not  per  se  evidence. ^*- 

c.  Protest  of  Inland  Bills. — Where  parties  reside  in  the  same  kingdom  or  coun- 
try, there  is  not  the  same  necessity  for  giving  entire  verity  and  credit  to  the 
notarial  protest,  as  the  parties  may  produce  the  witnesses  upon  the  stand,  or  com- 
pel them  to  give  their  depositions,  and  therefore  the  certificate  of  protest  of  an 
inland  bill  is  not  in  the  absence  of  statute  evidence  of  dishonor. ^^ 


man,  1  Dall.  193,  1  L.  Ed.  9G;  Brown  v. 
Barry,  3  Dall.  365,  1  L.  Ed.  638;  Clarke  v. 
Russell,  3  Dall.  415,  1   L.  Ed.  660. 

As  to  bills  drawn  in  the  United  States 
and  payable  in  Europe,  the  custom  of 
merchants  does  not  ordinarily  require  to 
recover  on  a  protest  for  nonpayment,  that 
a  protest  for  nonacceptance  should  be 
produced,  though  the  bills  were  not  ac- 
cepted. Brown  z>.  Barry,  3  Dall.  365.  1 
L.  Ed.  638;  Clarke  v.  Russell,  3  Dall.  415, 
1  L.  Ed.  660. 

75.  Necessity  of  seal. — Morris  v.  Fore- 
man, 1   Dall.   193,  1  L.  Ed.  96. 

76.  Recording. —  McAfee  v.  Doremus,  5 
How.  53,  12  L.  Ed.  46  (construing  Louis- 
iana statute). 

Where  the  original  protest  must  be 
recorded  in  a  book,  its  absence  at  the 
trial  is  sufificiently  accounted  for.  Mc- 
Afee V.  Doremus.  5  How.  53,  12  L.  Ed.  46. 

77.  Amendment. — Dennistoun  v.  Stew- 
art,  17   How.   606.   607.   15    L.   Ed.   228. 

78.  General  rule  as  to  protest  as  evi- 
dence.— Townsley  v.  Sumrall,  2  Pet.  170, 
181,   7   L.    Ed.   386. 

79.  Certificate  of  foreign  bills  of  ex- 
change as  evidence — In  general. — Dickins 
V.  Beal,  10  Pet.  572,  573,  9  L.  Ed.  538; 
Townsley  v.  Sumrall,  2  Pet.  170, 
7  L.  Ed.  386;  Brown  v.  Barry,  3 
Dall.  365.  1  L.  Ed.  638;  Clarke  v.  Russell, 
3  Dall.  415,  1  L.  Ed.  660;  McAfee  v,  Dore- 
mus, 5  How.  53,  12  L.  Ed.  46;  Union  Bank 
V.  Hyde,  6  Wheat  572.  574,  5  L.  Ed.  333; 
Nicholls  V.  Webb,  8  Wheat.  326,  333.  5  L. 
Ed.  628. 

"It  is  admitted,  that  in   respect   to  for- 


eign bills  of  exchange  the  notarial  certifi- 
cate of  protest  is,  of  itself,  sufficient  proof 
of  the  dishonor  of  a  bill,  without  any 
auxiliary  evidence.  It  has  been  long 
adopted  into  the  jurisprudence  of  the  com- 
mon law,  upon  the  ground,  that  such  pro- 
tests are  required  by  the  custom  of  mer- 
chants; and  being  founded  in  public  con- 
venience, they  ought,  everywhere,  to  be 
allowed  as  evidence  of  the  facts  which 
they  purport  to  state.  The  negotiability 
of  such  bills,  and  the  facility  as  well  as 
certainty  of  the  proof  of  dishonor,  would 
be  materially  affected  by  a  different 
course.  A  foreign  merchant  might  other- 
wise be  compelled  to  rely  on  mere  parol 
pr(  of  of  presentment  and  dishonor,  and 
ne  subjected  to  many  chances  of  delay,  and 
sometimes  to  absolute  loss,  from  the  want 
of  sufficient  means  to  obtain  the  neces- 
sary and  satisfactory^  proofs.  The  rule, 
therefore,  being  founded  in  public  con- 
venience, has  been  ratified  by  courts  of 
law  as  a  binding  usage."  Townsley  v. 
Sumrall.  2   Pet.   170,   179,   7  L.   Ed.  386. 

It  is  not  disputed,  that,  by  the  general 
c'lstom  of  merchants  of  the  United  States, 
bills  of  exchange  drawn  in  one  state  on 
another  state,  are,  if  dishonored,  pro- 
tested by  a  notary,  and  the  production 
of  such  protest  is  the  customary  docu- 
ment of  dishonor.  Townsley  v.  Sumrall, 
2   Pet.   170,  7  L.   Ed.  386. 

80.  Foreign  bills  protested  in  country 
where  suit  brought. — Townsley  t'.  Sum- 
rail.  2  Pet.  170,  ISO.  7  L.  Ed.  386. 

81.  Inland  bills. — Townsley  v.  Sumrall, 
2   Pet.    170,   180,  7   L.   Ed.   386. 
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d.  Protest  of  Pronnssory  Notes. — By  statute  in  some  states  a  certificate  of 
protest  of  promissory  notes,  and  statement  of  notice  given  to  the  parties,  under 
the  notorial  seal  and  veriiied  by  the  affidavit  of  the  notary  may  be  read  in  evi- 
■dence,  and  it  is  not  necessary  to  introduce  the  notary  to  testify. '^- 

10.  Liability  of  Notary  for  Negligence. — Where  a  suit  is  brought  against 
a  notary  for  negligence  in  making  a  protest,  he  will  be  protected  from  respon- 
sibilitv  by  showing  that  the  protest  was  made  in  conformity  with  the  practice  and 
law  of  the  state  where  the  bill  was  payable. ^-^ 

D.  Notice  of  Dishonor — 1.  Necessity  of  Notice — a.  JJ  licre  Government 
Is  Holder  of  Paper. — If  the  United  States  is  the  holder  of  commercial  paper  it 
must  exercise  the  same  degree  of  diligence  in  giving  notice  to  parties  second- 
arily liable  thereon  as  a  private  holder. s-* 

b.  Parties  Entitled  to  Notice — (1)  Maker  of  A'ote. — The  liability  of  the  maker 
of  a  note  is  absolute,  and,  since  if  the  note  is  not  paid  it  is  through  his  own  de- 
fault, he  is  not  entitled  to  notice  of  dishonor. ^^ 

(2)  Acceptor  of  Bill  of  Exchange. — The  liability  of  an  acceptor  of  a  bill  of 
exchange,  like  that  of  the  maker  of  a  promissory  note,  is  absolute  and  in  no  w-ay 
dependent  upon  notice  of  dishonor,  for  if  the  instrument  has  been  dishonored  it 
is  by  his  own  fault  and  by  refusing  to  pay.^*^ 

(3)  Drazver  of  Bill  of  Exchange — (a)  General  Rule. — The  drawer  of  a  bill 
of  exchange  engages  to  pay  the  instrument  provided  the  holder  uses  due  dil- 
igence in  presenting  it  to  the  drawee  and  in  giving  him  notice  of  dishonor  in  case 
of  nonpavment  or  nonacceptance  by  the  person  upon  w'hom  it  is  drawn,  and  to  fix 
his  liability  the  holder  must,  as  a  general  rule,  show  that  he  exercised  due  dil- 
igence in  giving,  or  attempting  to  give,  him  notice  of  the  dishonor. s" 

(b)  Bill  Accepted  for  Dran'cr's  Accoinnwdation. — Where  a  bill  of  exchange 
is  accepted  for  the  accommodation  of  the  drawer,  there  is  no  person  to  whom  he 


82.  Promissory  notes. — Simms  v.  Hund- 
ley. 6  How.  1,  12  L.  Ed.  319:  Brandon  v. 
Loftus,  4  How.  127,  11   L.   Ed.   905. 

Under  the  statutes  of  iMississippi.  pro- 
viding for  the  admission  of  the  evidence 
of  a  notary  public  with  regard  to  a  pro- 
tested note,  directing  the  form  of  pro- 
ceeding which  the  notary  shall  pursue, 
and  providing  further  that  justices  of  the 
peace  may.  in  certain  cases,  perform  the 
duties  of  notaries  public,  it  was  proper  to 
read  in  evidence  the  original  paper  of 
the  acting  notary,  although  the  record 
was  made  out  at  a  time  subsequent  to 
that  when  the  protest  was  actually  made. 
Brandon  v.  Loftus,  4  How.  127,  11  L.  Ed. 
905. 

83.  Liability  of  notary  for  negligence. 
—Wiseman  r.  Chiappella,  23  How.  36S,  16 
L.    Ed.    466. 

84.  Duty  of  government  to  give  notice 
of  dishonor. — United  States  z'.  Bank.  96 
U  S  30.  36,  24  L.  Ed.  647;  United  States 
V.  Nashville,  etc.,  R.  Co..  118  U.  S.  120, 
12.5.  30  L.  Ed.  81;  United  States  v.  Barker, 
12  Wheat.  559.  6  L.  Ed.  728. 

85.  Maker  not  entitled  to  notice. — Cox 
V  National  Bank,  100  U.  S.  704,  714.  25 
L.  Ed.  739;  Wallace  v.  MrConnell,  13  Pet. 
136,  10  L.  Ed.  95;  Covington  v.  Comstock, 
14  Pet.  43,  10  L.  Ed.  346:  Robertson  v. 
Vogle.   1    Dall.  252.   1    L.   Ed    123. 

Liability  of  maker  of  note,  see  post, 
"Maker  of   Note,"   X,   A. 

86.  Acceptor  net  entitled  to  notice. — 
Cox  V.  National   Bank,   100  U.   S.  704,  714, 


25  L.  Ed.  739;  Wallace  v.  McConnell,  13 
Pet.  136,  10  L.  Ed.  95;  Covington  r.  Com- 
stock, 14  Pet  43,  10  L.  Ed.  ^346;  Robert- 
son V.  Vogle,  1  Dall.  252,  1  L.  Ed.  123. 
See  post,  "Effect  of  Acceptance  and  Lia- 
bility  of  Acceptor,"  V,   I. 

87.  Drawer  of  bill  of  exchange. — Evans 
V.  Gee,  11  Pet.  80,  9  L.  Ed.  639;  French  v. 
Bank,  4  Cranch  141.  2  L.  Ed.  576:  Ma.\- 
lory  t'.  Kirwan.  2  Dall.  192.  1  L.  Ed.  344; 
Bull  z\  First  Nat.  Bank,  123  U.  S.  105, 
110,   31   L.   Ed.   97. 

If  the  drawer  of  a  bill  of  exchange,  at 
the  time  of  drawing,  has  a  right  to  ex- 
pect that  his  bin  will  be  honored,  he  is 
entitled  to  strict  notice.  French  v.  Bank, 
4  Cranch   141,  2   L.   Ed.  576. 

Reason  for  notifying  drawer. — The  rea- 
son whv  the  drawer  of  a  bill  of  exchange 
is  entitled  to  immediate  notice  of  dis- 
honor of  >he  bill  is  because  he  is  pre- 
sumed to  have  effect  in  the  hands  of  the 
drawee  in  consequence  of  which  the 
drawee  ought  to  pay  the  bill,  and  that 
he  may  sustain  an  injury  by  acting  on 
the  presum.ption  that  the  bill  is  actually 
paid.  The  law  requires  notice,  not  merely 
as  an  indemnity  against  actual  iniurj-.  but 
as  a  security  against  a  possible  injury 
which  may  result  from  the  laches  of  the 
holder  of  the  bill.  French  v.  Bank,  4 
Cranch    141,   154,  2   L.   Ed.   576. 

Liability  rf  drawer  of  bill,  see  post, 
"Drawer  of  Bill."  X,  B,  1. 
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can  resort  for  repayment  or  upon  whom  he  has  a  legal  or  equitable  demand  in 
consequence  of  its  nonpayment,  and  he  is  therefore,  not  entitled  to  notice  of 
dishonor. ^^ 

(c)  Effect  Where  Drawer  arid  Acceptor  Are  Partners. — If  the  drawer  and  ac- 
ceptor are  either  general  or  special  partners  in  the  venture  of  which  the  bill  con- 
stitutes a  part,  notice  of  the  dishonor  of  the  bill  need  not  be  given  to  the  drawer. *» 

(4)  Drawer  of  Check. — If  a  check  is  dishonored  the  drawer  is  entitled  to  no- 
tice, but,  unlike  the  drawer  of  a  bill  of  exchange,  he  is  not  discharged  from  lia- 
bility for  the  want  of  such  notice  unless  he  has  sustained  damage,  or  is  prejudiced 
in  the  assertion  of  his  rights  by  the  omission. '-^^ 

(5)  Ivdorsers. — The  liability  of  the  indorser  of  a  bill,  note  or  check,  is  similar 
to  that  of  a  drawer  of  a  bill  of  exchange,  and  is  dependent  upon  the  exercise  of 
due  diligence  of  the  holder  in  giving  him  notice  of  dishonor,  as  well  as  in  making 
presentment  and  demand.^^  The  rule  is  applicable  as  well  to  accommodation  in- 
dorsers  as  to  those  who  indorse  in  the  regular  course  of  business. ''^ 

(6)  Guarantors. — The  strictness  of  the  rule  recjuiring  notice  between  parties 
to  a  bill,  is  much  relaxed  in  cases  of  collateral  security,  or  of  guarantee  in  a  sep- 
arate contract ;  the  omission  of  such  strict  notice  does  not  imply  injury  as  a  mat- 
ter of  course.  The  guarantor  must  prove  that  he  has  suffered  damage  by  the 
neglect  to  make  the  demand  on  the  maker  and  to  give  notice,  and  then  he  is  dis- 
charged only  to  the  extent  of  the  damage  sustained.^-^ 

2.  Object  of  Notice. — The  object  of  notice  of  di.shonor  is  merely  to  inform 
the  indorser  of  the  nonpayment  by  the  maker,  and  that  he  is  held  liable  for  pay- 
ment thereof. ^^ 

3.  Who  ]May  Give  Notice. — It  is  not  necessary  for  rhe  holder  himself  to  give 
notice  to  an  indorser,  but  a  notary  or  any  other  agent  may  do  it.^^     But  in  the 


88.  Bills  accepted  for  drawer's  accom- 
modation.— French  z'.  Bank,  4  Cranch  141, 
2   L.  Ed.  570. 

89.  Effect  where  drawer  and  acceptor 
are  partners. — Rhelt  z\  Poe,  2  How.  457, 
11    L.   Ed.   338. 

90.  Drawer  of  check. — Bull  v.  First  Nat. 
Bank.  123  U.  S    105.  110,  31  L.  Ed.  97. 

91.  Indorser  entitled  to  notice  of  dis- 
honor.—Martin  Z'.  Cole.  104  U.  S.  30.  37. 
26  L.  Ed.  647:  United  States  Bank  v. 
Smith,  11  Wheat.  171.  176.  0  L.  Ed.  443; 
Musson  V.  Lake,  4  How.  262.  274,  11  L. 
Ed.  967;  Lenox  v.  Prout  3  Wheat.  520. 
4  L,  Ed.  449;  Yeaton  v.  Bank,  5  Cranch 
49,  3  L.  Ed.  33;  Fenwick  z\  Sears,  1 
Cranch  259.  2  L.  Ed.  101;  Shaw  v.  Rail- 
road Co.,  101  U.  S.  557.  562.  25  L.  Ed. 
892:  Yeager  v.  Far  well,  13  Wall.  6.  12, 
20  L.  Ed.  476;  Nicholls  v.  Webb,  S  Wheat. 
326    333.  5  L.  Ed.  628;  Bank  z-.   McKni,2;ht, 

2  Dall  158,  1  L.  Ed.  330;  French  f.  P>ank, 
4  Cranch  141.  161.  2  L.  Ed.  576;  Ball  v. 
Dennison.  4  Dall.  163.  1  L.  Ed.  783;  Bank 
V.  Pettit,  4  Dall.  127.  1  L.  Ed.  770;  Bank 
V.  Wvcoff.  4  Dall.  151,  152,  1  L.  Ed.  778; 
Cox  V.  National  Bank.  100  U.  S.  704,  712. 
25   L.   Ed.   739:    Magruder  v.   Union   Bank, 

3  Pet.  87.  7  L.  Ed.  612;  Bank  v.  Vardon. 
2  Dall.  78.  1  L.  Ed.  297;  Robert.^on  z: 
Vogle,  1  Dall.  252.  1  L.  Ed.  123:  Warder 
V.  Carson.  2  Dall.  233,  1  L.  Ed.  361; 
Steinmetz  7-.  Curry,  1  Dall.  234,  1  L.  Ed. 
115;  Youn,g  v.  Bryan,  6  Wheat.  146.  5  L. 
Ed.  228;  Slacum  f.  Pomcr}',  6  Cranch 
221.  3  L.  Ed.  205:  United  States  B,:r.k  v. 
Tyler,   4    Pet.    a&6,   7    L.    Ed.    888;    Ray   v. 


Smith,  17  Wall.  411,  21  L.  Ed.  666;  Wil- 
liams z\  United  States  Bank,  2  Pet  96,  7 
L.    Ed.    360. 

The  undertaking  of  the  indorser  is  con- 
ditional, and  wherever,  in  fact,  the  trans- 
action is  such,  that  the  maker  of  the 
note  ought,  in  justice  to  pay  it,  and  is 
bound  ultimately  to  make  it  good,  it 
would  seem  reasonable,  that  payment 
should  be  demanded  from  him.  and  that 
reasonable  notice  of  nonpayment  sliouM 
be  giyen  to  the  indorser.  French  v.  Bank, 
4  Cranch  141,   161.  2   L.   Ed.  576. 

Liability  of  indorser,  see  post,  "Indors- 
ers,"    X.    C. 

92.  Accommodation   indorsers French 

V.  Bank,  4  Cranch   141.  2   L.   Ed.  576. 

The  indorser  of  a  promissory  note  for 
the  accommodation  of  the  maker  is  en- 
titled to  strict  notice.  French  v.  Bank 
4  Cranch  141,  2  L.  Ed.  576. 

93.  Guarantors. — Rhett  v.  Poe.  2  How 
457,  458,  11  L.  Ed.  338;  Reynolds  7-  Doug- 
lass. 12  Pet.  497,  9  L.  Ed.  1171.  See.  gen- 
erally,   the    title    GU.AiRANTY. 

94.  Object  of  notice. — Bank  v.  Swann, 
9  Pet.  33.  9  L.  Ed.  40;  Dennistoun  v.  Stew- 
art,  17   How.   606,   15   L.   Ed.   228. 

95.  Agent  cr  notary  may  give  notice. — 
Harris  7'.  I'obinson,  4  How.  3:n.  11  L.  Ed. 
1000;  Watson  v.  Tarpley,  18  How  517. 
1.5    L.    Ed.   509. 

The  object  of  the  rule  which  requires 
the  notice  to  come  from  the  holder  i.>  t« 
enable  him.  as  the  only  proper  party, 
either   to   fix   or   waive   the   liability   of  hi- 
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absence  of  statute  or  usage, ^^  notice  of  the  dishonor  of  a  promissory  note  need 
not  be  given  by  a  notary.^" 

4.  Duty  of  Holder  for  Collection  to  Give  Notice. — A  person  or  bank  hold- 
ing commercial  paper  for  collection  is  subject  to  the  same  responsibility  as  to  giv- 
ing notice  of  dishonor  as  a  holder  in  the  regular  course  of  business. ^^ 

5.  Manner  of  Giving  Notice — a.  Where  Parties  Reside  in  Same  Place. — In 
the  absence  of  a  usage, ^'^  or  agreement/  to  the  contrary,  the  rule  is  that  where 
the  holder  and  the  party  entitled  to  notice  reside  in  the  same  city  or  town,  the 
latter  must  be  personally  notified  of  the  dishonor  of  the  instrument. - 


dorsers.     Harris  t'.  Robinson,  4  How.  3.36, 
11    L.    Ed.    1000. 

96.  Usage  or  statute  may  require  no- 
tice of  dishonor  of  note  to  be  given  by 
notary.— Burke  r.  .McKay,  2  How.  G6,  11 
L.   Ed.  181. 

97.  Notice  of  dishonor  of  note  need  not 
be  given  by  notary,  in  absence  of  statute. 
—Burke  z:  ?^IcKay.  2  How.  66,  11  L.  Ed. 
181. 

98.  Duty  of  holder  for  collection  to 
give  notice  of  dishonor. — Exchange  Xat. 
Bank  v.  Third  Nat.  Bank,  112  U.  S.  276, 
292,  28  L.  Ed.  722;  Bird  v.  Louisiana 
State  Bank,  93  U.  S.  96,  98,  23  L.  Ed.  818; 
Adams  v.  Otterback,  15  How.  539,  14  L. 
Ed.  805;  Bank  r.  Triplett.  1  Pet.  25,  7  L. 
Ed.  37.  See.  generally,  the  title  BANKS 
AND   BANKING,  ante.  p.   1. 

A  promissory  note,  bearing  date  Jan- 
tiary  28,  1859,  payable  twelve  months 
thereafter  at  the  Citizens'  Bank,  New 
Orleans,  and  indorsed  by  A.,  the  payee, 
and  B.,  the  then  owner  thereof,  who  re- 
sided in  Missouri,  was,  before  maturity, 
placed  in  the  branch  of  the  Louisiana 
State  Bank  at  Baton  Rouge,  whose  cashier 
indorsed  and  forwarded  it  to  the  mother 
bank  at  New  Orleans  for  collection.  It 
was  duly  protested  for  nonpayment  by  the 
notary  of  the  mother  bank,  who  mailed 
notices  of  protest  for  the  indorsers  to  the 
cashier  of  the  branch  bank.  A.,  upon 
whom  reliance  was  principally  placed, 
died,  and  his  executors  were  qualified  be- 
fore the  maturity  of  the  note;  but  neither 
they  nor  B.  was  served  by  the  branch  bank 
with  notice  of  protest.  Held,  that  the 
bank  was  liable  for  any  loss  thereby  sus- 
tained by  the  holder  of  the  note.  Bird 
V.  Louisiana  State  Bank,  93  U.  S.  96,  23 
L.  Ed.  818. 

Where  notes  are  deposited  for  collec- 
tion by  way  of  collateral  security  for  an 
existing  debt,  the  case  does  not  fall  within 
the  strict  rules  of  commercial  law.  ap- 
plicable to  negotiable  paper.  It  falls  un- 
der the  general  law  of  agency,  and  the 
agents  are  only  bound  to  use  due  dili- 
gence to  collect  the  debts.  Lawrence  v. 
McCalmont,  2  How.  426.  11  L.  Ed  326. 
See,  generally,  the  title  PRINCIPAL 
AND  AGENT. 

99.  Effect  of  usage  or  custom  to  give 
notice  by  mail. — Bowling  r.  Harrison,  6 
How.  248,  12   L.  Ed.  425. 

A  usage,   to  be   binding,   should  be   def- 


inite, uniform,  and  well  known.  It  should 
be  establ's'.ied  bj-  clear  and  satisfactory 
evidence,  so  that  it  may  be  justly  pre- 
sumed that  the  parties  had  reference  to 
it  in  making  their  contract.  Every  day's 
experience  shows  that  notaries,  in  many 
places,  fall  into  loose  ways  of  perform- 
ing their  duties,  either  through  negligence 
or  ignorance;  and  courts  should  be  cau- 
tious how  they  encourage  juries  to  pre- 
sume usages  and  customs  contrary  to  the 
settled  rules  of  law,  in  order  to  sanction 
the  mistakes  or  misconceptions  of  a  care- 
less or  incompetent  officer.  Bowling  v. 
Harrison,  6  How.  248,  259.  12  L.  Ed.  425. 

Where  it  is  claimed  that  there  is  a 
usage,  that  a  written  memorandum  should 
be  construed  without  ^ny  regard  to  its 
terms  or  plain  meaning,  those  who  affirm 
its  existence  should  be  held  to  strict  proof 
of  it.  Bowling  f.  Harrison,  6  How.  248, 
259,  12  L.  Ed.  425.  See.  generally,  the 
title  USAGES  AND  CUSTOMS. 

1.  Agreem.ent  to  receive  notice  by  mail. 
— Bowling  z:  Harrison,  6  How.  248,  12 
L.   Ed.   425. 

A  memorandum  upon  the  note,  that 
the  "third  indorser,  J.  P.  Harrison,  lives 
at  Vicksburg,"  was  not  sufficient  to  go 
to  the  jury  as  evidence  of  an  agreement 
upon  his  part  to  receive  notice  through 
the  post  office.  Bowling  v.  Harrison,  6 
How.  248,  12   L.  Ed    425. 

2.  Where  parties  reside  in  same  town. 
— Williams  z\  United  States  Bank,  2  Pet. 
96,  7  L.  Ed.  360;  Bowling  v.  Harrison,  6 
How.  248.  12  L.  Ed.  425;  Bank  v.  Law- 
rence, 1  Pet.  578,  7  L.  Ed.  269;  Dickins 
z\   Beal,  10  Pet.   572,  9   L.   Ed.   538. 

The  best  evidence  of  notice  is  proof 
of  personal  service  on  the  party  to  be 
affected  by  it,  or  by  leaving  a  copy  at 
his  dwelling.  Depositing  a  notice  in  the 
post  office  affi.ird-  but  presumptive  evi- 
dence of  its  reception,  and  is  permitted  to 
be  substituted  for  the  former  only  where 
the  latter  would  be  too  inconvenient  or 
expensive.  Hence,  when  the  convenience 
of  the  public  post  is  not  needed  for  the 
purpose  of  transmission  or  conveyance, 
there  is  no  reason  for  its  use.,  or  for  waiv- 
ing the  more  stringent  and  certain  evi- 
dence of  notice;  and  therefore,  in  the 
practical  application  of  the  rule,  the  rel- 
ative position  of  the  person  gtA^ing  the 
notice  and  the  party  receiving  it  forms 
the  only  criterion  of  the  necessity  for  re- 
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b.  Where  Parties  Reside  in  Different  Places. — Where  parties  live  in  different 
places,  notice  by  mail  is  sufficient.^ 

c.  Notice  by  Special  Messenger. — The  holder  is  not  bound  to  use  the  mail  for 
the  purpose  of  sending  notice,  but  may  employ  a  special  messenger.^  And  in  cases 
where  the  party  entitled  to  notice  resides  in  the  country,  unless  notice  sent  by 
mail  is  sufficient,  a  special  messenger  must  be  employed  for  the  purpose  of  send- 
ing it.5 

6.  Time  of  Giving  Notice — a.  Right  to  Give  Notice  before  Maturity. — Notice 
of  dishonor  cannot  be  given  before  the  day  of  maturity.^ 

b.  Right  to  Give  A'otice  on  Day  of  Maturity. — Notice  may  be  given  on  the 
very  day  that  the  paper  matures."^ 

c.  Right  to  Give  Notice  zinthin  Reasonable  Time  after  Dishonor — (1)  Ln  Gen- 
eral.— Notice  of  dishonor  need  not  be  given,  or  put  in  the  course  of  delivery,  Until 
a  reasonable  time  after  dishonor.^ 

(2)  What  Constitutes  Reasonable  Time. — Because  of  the  unsettled  condition 
of  the  country,  what  was  a  reasonable  time  was  formerly  dependent  upon  the 
circumstances  of  each  case,^  but  it  is  now  settled  that  the  notice  must  be  given, 
or  put  in  a  course  of  delivery,  upon  the  day  succeeding  the  day  of  dishonor.^'' 


laxing   it.      Bowling   z'.    Harrison,    6    How. 
248,    258,    12    L.    Ed.    425.  _ 

Who  are  "holders"  within  the  rule. — 
The  term  "holder"  includes  the  bank  at 
which  the  note  is  payable,  and  the  notary 
who  may  hold  the  note  as  the  agent  of 
the  owner  for  the  purpose  of  making 
demand  and  protest.  Bowling  v.  Harri- 
son, 6  How.  248.   12   L.   Ed.  425. 

3.  Right  to  serve  notice  by  mail. — Bus- 
sard  V.  Levering,  6  Wheat.  102,  5  L.  Ed. 
215;  Lenox  v.  Roberts,  2  Wheat.  373,  4 
L.  Ed.  264;  Bank  v.  Swann,  9  Pet.  33,  9 
L.  Ed.  40;  Dickins  v.  Beal.  10  Pet.  572, 
581.  9  L.  Ed.  538;  United  States  Bank  v. 
Carneal,  2  Pet.  543,  7  L.  Ed.  51.'5;  Bank  v. 
Lawrence,  1  Pet.  578,  7  L.  Ed.  269;  Bird 
V.  Louisiana  State  Bank,  93  U.  S.  96.  23 
L.  Ed.  818;  Lindenberger  v.  Beall,  6 
Wheat.  104,  5  L.  Ed.  216;  Lambert  v. 
Ghiselin,  9  How.  552,  13  L.  Ed.  254;  Bowl- 
ing V.  Harrison,  6  How.  248,  258,  12  L.  Ed. 
425. 

4.  Right  to  employ  special  messenger. 
— Bank  v.  Lawrence,  1  Pet.  578,  7  L.  Ed. 
269. 

Some  countenance  has  lately  been  given 
in  England,  to  the  practice  of  sending  a 
notice  by  a  special  messenger,  in  extra- 
ordinary cases,  by  allowing  the  holder 
to  recover  of  the  indorser  the  expenses 
of  serving  the  notice  in  this  manner.  The 
holder  is  not  bound  to  use  the  mail,  for 
purpose  of  sending  the  notice;  he  may 
employ  a  special  messenger,  if  he  pleases, 
but  it  has  not  been  decided  that  he  must; 
to  compel  the  holder  to  the  expense  of  a 
special  messenger,  would  be  unreasonable. 
Bank  v.  Lawrence,  1  Pet.  578,  7  L.  Ed. 
269. 

5.  Duty  to  employ  special  messenger. 
— Bank  v.  Lawrence,  1  Pet.  578,  7  L.  Ed. 
269. 

6.  Effect  of  notice  given  before  matur- 
ity.—Bell  V.  First  Nat.  Bank,  115  U.  S. 
373,  29   L.    Ed.   409. 

7.  Notice    on    day    of    maturity. — Bus- 


sard  V.  Levering.  6  Wheat.  102,  5  L.  Ed. 
215;  Lindenberger  v.  Beall,  6  Wheat.  104, 
5   L.   Ed.   216. 

After  demand  of  the  maker  of  a  note, 
on  the  third  day  of  grace,  notice  to  the 
indorser  on  the  same  day  is  sufficient  bj' 
the  general  law  merchant.  Lindenberger 
c'.   Beall.  6  Wheat.   104.  5  L.   Ed.  216. 

If  the  second  day  of  grace  falls  on 
Saturday,  this  is  the  last  day  of  grace, 
and  notice  must  be  given  on  this  day. 
Bussard  v.  Levering,  6  Wheat,  102.  5  L. 
Ed.   215. 

As  to  grace,  and  usage  as  affecting,  see 
ante,  "Paper  Entitled  to  Grace."  IV,  B,  4. 

8.  Notice  must  be  given  within  reason- 
able time.— Bank  v.  Wyeoff,  4  Dall.  151. 
1  L.  Ed.  778;  Mallory  v.  Kirwan,  2  Dall. 
192,  1  L.  Ed.  344:  Steinmetz  v.  Currey,  1 
Dall.   234,    1    L.   Ed.    115. 

9.  Reasonable  time  formerly  depend- 
ent on  circumstances. — Bank  v.  Wycotf,  4 
Dall.  151,  1  L.  Ed.  778;  Ball  v.  Dennison, 
4  Dall.  163,  1  L.  Ed.  783:  rvlallory  v.  Kir- 
wan. 2  Dall.  192,  1  L.  Ed.  344;  Bank  f. 
McKnight,  2  Dall.  158,  1  L.  Ed.  330; 
Robertson  ?•.  Vogle,  1  Dall.  252,  1  L.  Ed. 
123;  Bank  v.  Vardon.  2  Dall.  78.  1  L.  Ed. 
297. 

Nine  months  delay  is  fatal.  Mallorv  v. 
Kirwan,  2  Dall.  192,  1  L.  Ed.  344. 

Six  or  seven  days  was  held  too  great  a 
delay  where  the  indorser  lived  in  a  town. 
Warder  v.  Carson,  2  Dall.  233.  1  L.  Ed. 
361. 

Where  two  years  and  a  half  elapsed  be- 
tween the  time  the  plaintiffs  had  notice 
of  the  protest  of  a  bill  of  exchange  and 
the  time  when  they  gave  notice  to  the 
defendant,  and  the  distance  of  the  resi- 
dences of  the  two  parties  was  less  than 
two  hundred  miles,  it  was  held  that  delay 
was  unreasonable  even  though  the  war 
was  in  progress.  Steinmetz  v.  Currev,  1 
Dall.   234,   1    L.   Ed.    115. 

10.  Modern  rule  as  to  what  constitutes 
reasonable   time. — Bank  v.   Swann,   9    Pet. 
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d.  Time  of  Mailing  Notice. — In  cases  wh^re  it  is  permissible  to  serve  notice  by 
mail,  it  must,  as  a  general  rule,  be  deposited  in  the  post  office  early  enough  to  be 
sent  by  the  mail  of  the  day  succeeding  the  day  of  dishonor. ^^ 

7.  Place  of  Giving  Notice — a.  Personal  Notice. — Where  the  parties  reside 
in  the  same  place,  and  personal  notice  is  required,  the  notice  may  be  given  by 
serving  it  or  leaving  a  copy  thereof  either  at  the  indorser's  residence, i-  or  place 
of  business. ^3     But  while  a  service  at  either  place  is  sufficient,^-*   a  notice  left 


33,  9  L.  Ed.  40;  United  States  v.  Barker, 
12  Wheat.  559,  6  L.  Ed.  728;  Lenox  v. 
Roberts,  2  Wheat.  373,  4  L.  Ed.  264; 
Adams  v.  Otterback,  15  How.  539,  14  L. 
Ed.  805;  Fullerton  v.  Bank.  1  Pet.  604,  7 
L.   Ed.   280. 

Where  a  note  was  given  in  the  District 
of  Columbia  on  the  11th  of  March,  pay- 
able sixty  days  after  date,  and  notice 
of  its  nonpayment  was  given  to  the  in- 
dorser  on  the  15th  of  May  (being  Mon- 
day), the  notice  was  not  in  time.  Adams 
V.  Otterback,  15  How.  539,  14  L.  Ed.  805. 

Where  the  United  States  were  the  hold- 
ers of  certain  bills  of  exchange,  and  their 
agent  in  New  York  was  directed,  by  a 
letter  from  the  secretary  of  the  treasury, 
dated  Washington,  December  7th.  1814, 
to  give  notice  to  the  indorser  on  the  12th 
of  the  same  month,  the  mail  which  left 
the  8th,  having  arrived  at  New  York,  at 
35  minutes  past  10  o'clock,  A.  M.,  on  the 
10th;  held,  that  the  indorser  was  dis- 
charged, bj'  the  negligence  of  the  hold- 
ers. United  States  v.  Barker,  12  Wheat. 
559,  6  L.   Ed.   728. 

Where  the  United  States  were  th-e  hold- 
ers of  bills,  and  their  agent  in  New  York 
was  directed,  by  a  letter  from  the  secre- 
tary of  the  treasury,  dated  Washington, 
May  8th,  1815,  to  give  notice  of  nonpay- 
ment tr;  the  drawer  and  indorsers,  residing 
in  New  York,  and  notice  was  given  to 
the  indorser  on  the  12th  of  the  same 
month,  the  mail  which  left  Washington 
on  the  8th,  having  reached  New  York  early 
on  the  morning  of  the  11th:  Held,  that 
the  indorser  was  discharged,  by  the  negli- 
gence of  the  holders.  United  States  v. 
Barker,   12   Wheat.   559,   6   L.   Ed.   728. 

11.  Time  of  mailing  notice. — Bank  v. 
Swann,  9  Pet.  33,  9  L.  Ed.  40;  United 
States  V.  Barker,  12  Wheat.  559,  6  L.  Ed. 
728;  Lenox  v.  Roberts,  2  Wheat.  373,  4 
L.  Ed.  264:  Dickins  v.  Beal,  10  Pet.  572. 
9   L.    Ed.    538. 

Demand  for  payment  of  a  note  due 
at  the  Bank  of  Alexandria  was  made  at 
the  bank,  before  three  o'clock  on  the  day 
of  maturity  and  notice  of  nonpayment  was 
put  into  the  post  ofhce  on  the  following 
day.  directed  to  the  indorser  who  resided 
in  Washington.  According  to  the  course 
of  the  mail  from  Alexandria  to  the  city 
of  Washington,  all  letters  put  into  the 
mail,  before  half  past  six  o'clock,  P.  M., 
at  Alexandria,  would  leave  there  some  time 
during  the  night,  and  would  be  delivered 
at  Washington,  the  next  day,  at  any  time 
after  half  past  eight  o'clock.  It  was  con- 
tended,  that   as    demand   of   payment   was 


made  before  three  o'clock,  P.  M.,  notice 
of  the  nonpayment  of  the  note  should 
have  been  put  into  the  post  office  on  the 
same  day  it  was  dishonored,  early  enough 
to  have  gone  with  the  mail  that  evening. 
Held,  that  the  law  does  not  require  the 
utmost  possible  diligence  in  the  holder 
in  giving  notice  of  the  dishonor  of  the 
note;  all  that  is  required  is  ordinary  rea- 
sonable diligence;  and  what  shall  con- 
stitute reasonable  diligence  ought  to  be 
regulated  with  a  view  to  prat;tical  con- 
venience, and  the  usual  course  of  busi- 
ness. Bank  v.  Swann,  9  Pet.  33,  9  L. 
Ed.    40. 

12.  Service  at  indorser's  residence. — 
Williams  v.  Ignited  States  Bank,  2  Pet. 
96.  7  L.  Ed.  360;  Bowling  v.  Harrison,  6 
How.  248.  12  L.  Ed.  425;  Bank  v.  Law- 
rence. 1  Pet.  578,  7  L.  Ed.  269;  Dickins  v. 
Beal,  10  Pet.  572,  9  L.  Ed.  538. 

Leaving  notice  at  indorser's  boarding 
house. — Calling  at  an  indorser's  boarding 
house,  and  inquiring  for  him,  of  a  fellow 
boarder,  the  notary  was  informed,  that 
he  was  not  within,  and  he  then  left  the 
notice  with  the  fellow  boarder,  request- 
ing him  to  leave  it  with  the  indorser. 
Held,  that  this  was  sufficient  notice  to 
the  indorser,  to  make  him  liable  for  the 
payment  of  the  bill.  Bank  v.  Hatch,  6 
Pe't.  250,  8   L.  Ed.   387. 

13.  Service  at  place  of  business. — W^il- 
liams  V.  United  States  Bank.  2  Pet.  96, 
7  L.  Ed.  360;  BoM'ling  v.  Harrison,  6  How. 
248,  12  L.  Ed.  425:  Bank  v.  Lawrence,  1 
Pet.  578,  7  L.  Ed.  269;  Dickins  v.  Beal,  10 
Pet.   572,  9   L.   Ed.   538. 

What  constitutes  place  of  business. — 
That  is  not  properly  a  place  of  business, 
in  the  commercial  understanding  of  the 
term,  which  has  no  public  notoriety  as 
such,  no  open  or  public  business  carried 
on  at  it,  by  the  party,  but  only  occasional 
employment  bj'  him  there,  two  or  three 
times  a  week,  in  a  house  occupied  by  an- 
other person,  the  party  being  only  en- 
gaged in  settling  up  his  old  business. 
Bank  v.  Lawrence.  1  Pet.  578,  7  L.  Ed. 
269. 

14.  Service  at  either  place  sufficient. — 
Williams  v.  United  States  Bank,  2  Pet. 
96,  7  L.  Ed.  360;  Bowling  v.  Harrison,  6 
How.  248,  12  L.  Ed.  425:  Bank  v.  Law- 
rence. 1  Pet.  578,  7  L.  Ed.  269:  Dickins  v. 
Beal.  10  Pet.  572.  9  L.  Ed.  538. 

Party  may  be  served  either  at  residence 
or  place  of  business. — If  the  defendant 
has  a  place  of  business  in  a  city,  notice 
served  there  would  be  good,  and  it  by 
no  means  follows,  that  service  at  his  place 
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at  any  other  place  is  ineffectual  to  charge  him.i^  If  a  party  is  absent  from  his 
place  of  residence  or  business  when  service  is  attempted  to  be  made,  a  notice 
leff  with  a  next  door  neighbor  may  be  sufficient. i*^ 

b.  Notice  by  Mail. — If  the  address  of  the  indorser  appears  on  the  paper, 
notice  should  be  mailed  to  that  place, i"  but  if  his  address  does  not  appear  from 
the  paper  it  is  the  duty  of  the  holder  to  ascertain  his  address  by  inquiring  of 
those  likely  to  know  and  to  send  the  notice  to  the  place  where  the  information 
received  reasonably  requires  it  to  be  sent.^^  jf  thg  address  is  not  designated 
and    cannot   be    ascertained   upon   inquiry,   the   notice  may   be   sent   to   the   post 


of  residence  in  another  place,  would  not 
be  equally  good;  parties  may  be,  and 
frequently  are,  so  situated,  that  notice 
may  well  be  given  at  either  of  several 
places.  Bank  v.  Lawrence,  1  Pet.  578,  7 
L.   Ed.   269. 

A  promissory  note  was  made  at  George- 
town, payable  at  the  Bank  of  Colombia, 
in  that  town.  The  indorser  lived  in  the 
county  of  Alexandria,  within  the  District 
of  Columbia,  and  had  what  was  alleged 
to  be  a  place  of  business  in  the  city  of 
Washington.  The  notice  of  the  nonpay- 
ment of  the  note,  inclosed  in  a  letter,  and 
subscribed  with  his  name,  was  put  into 
the  post  oflfice  at  Georgetown,  addressed 
to  him  at  that  place.  Held,  that  this  no- 
tice was  sufficient.  Bank  v.  Lawrence,  1 
Pet.   578,  7  L.   Ed.  269. 

15.  Notice  at  place  other  than  residence 
or  place  of  business. — United  States  Bank 
V.   Corcoran,  2  Pet.  121,  7  L.  Ed.  368. 

C,  the  indorser  of  a  note,  at  the  time 
i''  fell  due,  lived  in  a  house  in  George- 
town, except  the  lower  front  room,  which 
was  occupied  separately,  as  a  store  by 
one  of  his  sons.  There  was  a  separate 
entrance  to  the  dwelling  parr  of  the  house, 
through  an  alley  or  passage,  apart  from 
the  store  which  led  to  the  upper  rooms, 
and  back  buildings  and  yard  of  the  house. 
The  son  of  C,  who  occupied  the  store, 
had  a  dwelling  house  separate  from  the 
store.  C.  was  at  that  time,  postmaster  of 
Georgetown,  and  kept  the  post  office  in 
another  part  of  the  town,  where  he  usu- 
ally transacted  his  private  business  as 
well  as  that  of  his  office.  C.  had  no  con- 
cern in  his  son's  store,  but  he  was  fre- 
quently about  the  door,  and.  until  he  took 
charge  of  the  post  office,  which  was  a  year 
before  the  note  fell  due,  written  com- 
munications and  notices  for  him  were 
sometimes  left  at  the  store  and  were  car- 
ried by  another  of  his  sons,  unless  when 
he  forgot  it,  to  him.  After  C.  took  pos- 
session of  the  post  office,  if  notices  had 
been  left  at  the  store  for  C,  the  bearer 
of  them  would  have  been  directed  to  take 
them  to  the  post  office,  or  they  would 
have  been  delivered  to  liim  by  his  son, 
at  the  post  office,  if  recollected,  or  if  they 
had  been  seen,  when  left  at  the  store. 
The  notary  stated  that  he  believed  the 
notice  of  nonpayment  of  the  note  was 
left  at  the  store,  because  he  thought  that 
he  had  frequently  notices  to  give  to  the 
defendant,  and  was  in  the  habit  of  leaving 
them  at  the  store,  and  he  never  had  been 


in  the  dwelling  house,  or  in  the  passage 
or  alley.  Held,  that  this  notice  was  not 
sufficient  of  nonpayment  of  the  note,  to 
charge  C.  with  a  liability  to  pay  the  note. 
United  States  Bank  v.  Corcoran,  2  Pet 
121,   7   L.   Ed.   368. 

16.  Notice  left  with  neighbor  where  in- 
dorser is  absent." .V  notary  public,  after 
a  note  became  due,  called  at  the  house 
of  the  indorser,  who  resided  in  the  city 
of  Cincinnati,  which  he  found  shut  up,  and 
the  door  locked;  and  on  inquiry  of  the 
nearest  resident,  he  was  informed,  that 
the  indorser  and  family  had  left  town  on 
a  visit;  whether  for  a  day,  week  or  month, 
he  did  not  know,  nor  did  he  inquire.  He 
made  use  of  no  further  diligence  to  ascer- 
tain where  the  indorser  had  gone,  or 
whether  he  had  left  any  person  in  town 
to  attend  to  his  business,  and  left  a  no- 
tice at  the  house  of  a  person  adjoining, 
with  a  request  to  hand  it  to  the  indorser, 
when  he  should  return:  Held,  that  this 
was  sufficient  diligence  on  the  part  of  the 
holders  of  the  note,  to  charge  the  in- 
dorser. Williams  z\  United  States  Bank 
2    Pet.    96,    7    L.    Ed.    360. 

17.  Address     designated     on     paper. 

Dickins  v.  Beal.  10  Pet.  572,  581,  9  L.  Ed. 
538;  Bowling  v.  Harrison,  6  How  248, 
258,  12  L.  Ed.  425. 

18.  Place    ascertained    upon    inquiry. 

Harris  v.  Robinson,  4  How.  336,  348,  11 
L.  Ed.  1000;  Dickins  z'.  Beal,  10  Pet.  572, 
581,  9  L.  Ed.  538;  Lambert  v.  Ghiseiin.  9 
How.   552,   13   L.   Ed.   254. 

Where  the  notary,  upon  inquiring  of 
the  bank  where  paper  is  payable  as  to 
the  post  office  of  the  indorser,  was  in- 
formed that  he  lived  in  a  certain  county, 
in  a  certain  state,  but  his  post  office  was 
unknown,  a  notice  sent  by  mail  to  the 
indorser  in  that  county  was  held  suffi- 
cient. Harris  v.  Robinson,  4  How.  336. 
11  L.  Ed.  1000. 

Sufficiency  of  inquiry. — In  an  action 
upon  a  bill  of  exchange  brought  by  the 
holder,  residing  in  Alexandria,  against  the 
indorser,  a  physician  residing  in  Mary- 
land, the  bill  upon  its  face  not  being 
dated  at  any  particular  place,  it  was  suffi- 
cient proof  of  due  diligence  to  ascertain 
the  rcsidcuQe  of  the  indorser  before  send- 
ing him  notice  of  the  dishonor  of  the 
bill,  that  the  holder  inquired  from  those 
persons  who  were  most  likely  to  know 
where  the  residence  of  the  indorser  was. 
Lambert  v.  Ghiseiin,  9  How.  552,  13  L. 
Ed.   254. 
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office  nearest  to  the  place  of  the  indorser's  residence/^  unless  he  is  in  the  habit 
of  receiving  his  letters  through  a  more  distant  post  office,  and  that  circum- 
stance is  known  to  the  holder,  or  party  giving  the  notice,  in  which  case  it  sho"uld 
be  sent  to  that  office.-^  ^\'here  the  party  is  in  the  habit  of  receiving  mail  at 
more   than   one  post  office,  notice  may  be   sent   to   any  of  them.-^ 

8.  Form  and  Requisites. — No  precise  form  of  notice  is  necessary ;--  it  may 
be  either  verbal  or  written.-"  It  need  not  state  who  is  the  holder.-^  nor  that 
payment  was  demanded  at  the  place  where  payable. ^^  While  the  instrument 
should  be  described,  such  a  description  of  it  as  will  give  sufficient  information 
to  identify  it,  is  all  that  is  required,-''  and  an  immaterial  variance,^  mistake 
as  to  the  amount,2s  qj-  ^s  to  the  date,^^  will   not  vitiate  the   notice,  if  it  con- 


Where  a  note  was  handed  ^o  a  notary 
for  protest  by  a  bank,  and  it  did  not  ap- 
pear whether  the  bank  or  the  last  in- 
dorser  was  the  real  hnlder  of  the  note, 
and  the  notary  made  inquiries  from  the 
cashier  and  others  not  unlikely  to  know, 
respecting  the  residence  of  the  prior  in- 
dorsers.  and  then  sent  notices  according 
to  the  information  thus  received,  it  was 
sufficient  to  bind  such  prior  indorsers. 
Harris  v.  Robinson,  4  How.  336,  11  L. 
Ed.    1000. 

If  the  last  indorser  was  the  holder,  the 
cashier  of  the  bank  was  his  agent  for  col- 
lecting the  note,  and  the  evidence  showed 
that  in  fact  the  last  indorser  knew  nothing 
more  than  the  cashier.  Harris  v.  Robin- 
son. 4   How.  336.  11  L.  Ed.   1000. 

Effect  of  subsequent  discovery  of  true 
address. — Where  a  notice  is  sent,  after 
the  exercise  of  due  diligence,  a  right  of 
action  immediately  accrues  to  the  holder. 
and  subsequent  information  as  to  the  true 
residence  of  the  indorser  does  not  render 
it  necessary  for  the  holder  to  send  him 
another  notice.  Lambert  v.  Ghiselin,  9 
How.  .552,  13  L.   Ed.  254. 

19.  Post  office  nearest  to  indorser's 
residence. — Bank  i\  Lawrence.  1  Pet.  578, 
582,  7  L.  Ed.  269;  Bowling  v.  Harrison, 
6  How.  24S.  588.  12  L.  Ed.  425;  United 
States  Bank  v.  Carneal.  2  Pet.  543,  7  L. 
Ed.  513;  Harris  v.  Robinson.  4  How.  336, 
348.  11  L.  Ed.   1000. 

If  an  indorser  lives  within  a  reasonable 
distance  of  a  post  office,  notice  to  him, 
directed  to  him,  at  his  residence,  is  good. 
Dickins  v.  Beal.  10  Pet.  572,  581,  9  L.  Ed. 
538;  United  States  Bank  v.  Carneal,  2 
Pet.  543,  7  L.   Ed.  513. 

"It  has  not  been  thought  advisable, 
nor  is  it  believed  that  it  would  comport 
with  practical  convenience,  to  fix  any 
precise  distance  from  the  post  office, 
within  which  the  party  must  reside,  in 
order  to  make  this  a  good  service  of  the 
notice."  Bank  v.  Lawrence,  1  Pet.  578, 
582,   7   L.   Ed.   269. 

20.  Office  where  indorser  receives  mail. 
—Bank  v.  Lawrence,  1  Pet.  578,  582,  7  L. 
Ed.  269;  United  States  Bank  f.  Carneal, 
2   Pet.   543,   7    L.    Ed.    513. 

21.  Notice  to  either  of  several  ofnces 
where  party  receives  mail. — United  States 
Bank  v.  Carneal,  2  Pet.  543,  7  L.  Ed.  513. 


22.  No  precise  form  required. — Mills  :•. 
United  States  Bank.  11  Wheat.  431,  6  L. 
Ed.  512;  Bank  v.  Swann.  9  Pet.  33,  9  L. 
Ed.   40. 

23.  Notice  may  be  either  verbal  or  writ- 
ten.— Williams  i\  United  States  Bank.  2 
Pet.  96,  7  L.  Ed.  360;  Bowling  v.  Harri- 
son, 6  How.  248.  12  L.  Ed.  425;  Bank  v. 
Lawrence,  1  Pet.  578,  7  L.  Ed.  269;  Dick- 
ins  v.  Beal.  10  Pet.  572,  9  L.   Ed.  538. 

24.  Necessity  for  stating  who  is  holder. 
— Mills  f.  United  States  Bank,  11  Wheat. 
431.  6   L.  Ed.   512. 

25.  Statement  as  to  demand. — ^lills  :.'. 
United  States  Bank,  11  Wheat.  431,  6  L. 
Ed.    512. 

It  is  sufficient  that  it  state  the  fact  of 
nonpaj-ment  of  the  note,  and  that  the 
holder  looks  to  the  indorser  for  indem- 
nity. Mills  V.  L^nited  States  Bank,  11 
Wheat.  431,   6   L.   Ed.   512. 

26.  Description  cf  instrument. — Dennis- 
toun     V.  Stewart.  17  How.  606,  15  L.  Ed.  228. 

27.  Immaterial  variance. — Dennistoun 
V.  Stewart.  17  How.  606.  15  L.  Ed.  228; 
Mills  V.  United  States  Bank.  11  Wheat. 
43],   6    L.    Ed.   512. 

Every  variance,  however  immaterial,  is 
not  fatal  to  a  notice.  It  must  be  such  a 
variance  as  conveys  no  sufficient  knowl- 
edge to  the  party  of  the  particular  note 
which  has  been  dishonored.  If  it  does 
not  mislead  him,  if  it  conveys  to  him  the 
real  fact,  without  any  doubt,  the  variance 
cannot  be  material,  either  to  guard  his 
rights,  or  avoid  his  responsibilitv.  Bank 
f.  Swann,  9  Pet.  33.  9  L.  Ed.  40;'  Mills  v. 
United  States  Bank,  11  Wheat.  431,  6  L. 
Ed.  512;  Dennistoun  t'.  Stewart,  17  How. 
606.   608,   15   L.   Ed.   228. 

28.  Mistake  as  to  amount. — Bank  :■. 
Swann,  9   Pet.  33,  9  L.   Ed.   40. 

A  note  on  which  suit  was  brought  was 
for  Si, 400.  made  by  A.  in  favor  of  B.  and 
the  notice  described  it  as  for  the  sum  of 
$1,457.  In  the  margin  of  the  note  was 
set  down  in  figures  $1,457,  and  the  special 
A-erdict  found,  that  the  note  was  dis- 
counted at  the  bank,  as  for  a  note  of 
$1,457.  B.  was  not  an  indorser  on  any 
other  note  drawn  by  A.  and  discounted 
at  the  bank,  or  placed  there  for  collection. 
Held,  that  the  notice  was  sufficient.  Bank 
V.   Swann,   9   Pet.   33,  9    L.    Ed.   40. 

29.  Mistake  as  to  date.— Mills  v.  United 
States  Bank,  11  Wheat.  431,  6  L.  Ed.  512. 
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veys  to  the  party  a  sufficient  knowledge  of  the  particular  instrument  which  has 
been  dishonored.  The  notice  need  not  contain  a  copy  of  the  protest,^*^  or  in- 
form the  indorser  that  he  is  looked  to  for  payment/^  ^ 

9.  Necessity  for  Notice  to  Be  Received. — Actual  notice  is  not  necessary 
to  charge  parties  secondarily  liable  upon  commercial  paper.  If  the  holder  ex- 
ercises due  diligence  in  attempting  to  give  notice,  this  is  as  effectual  to  charge 
the  parties  thereto  as  actual  notice.'^- 

10.  Effect  of  Actual  Receipt  of  Notice  Sent  to  Wrong  Peace. — On  the 
other  hand,  if  notice  of  the  nonpayment  of  a  note,  although  left  at  or  sent  to, 
an  improper  place,  is  nevertheless,  in  point  of  fact,  received  in  due  time,  by  the 
indorser.  and  so  proved,  or  could,  from  the  evidence  in  the  cause,  be  properly 
presumed  by  the  jury,  it  is  sufficient  in  point  of  law  to.  charge  the  indorser.-^-^ 

11.  Evidence  of  Notice — a.  Presumptions. — Where  it  is  sliown  that  paper 
has  been  duly  protested,  and  due  and  legal  diligence  used  in  giving  notice  thereof, 
it  is  presumed  that  that  notice  was  received.'^* 

b.  Competency  of  Witnesses. — In  an  action  brought  by  the  indorsee  against 
the  indorser  of  a  promissory  note,  which  had  been  deposited  in  a  bank  for  col- 
lection, the  notary  public  who  made  the  protest  is  a  competent  witness  to  prove 
notice  although  he  has  given  bond  to  the  bank  for  the  faithful  performance  of 
his  duty .35 

c.  Admissibility. — After    the    death    of    a    notary,    his   books    proved    to    have 


30.  Copy  of  protest. — Dcnnistoun  v. 
Stewart,   17  How.  606,  1.5   L.   Ed.  228. 

31.  Intenticn  to  lock  to  indorser  for 
payment. — United  States  Bank  v.  Carneal, 
2  Pet.  543,  7  L.  Ed.  513. 

Where  the  letter  to  the  indorser,  stat- 
ing the  demand  and  dishonor  of  the  note, 
did  not  inform  the  indorser  that  he  was 
looked  to  for  payment,  hut  was  sent  by 
the  holder,  or  by  his  order,  it  was  held, 
that  it  was  sufficient  as  it  was  necessarily 
implied  from  the  notice  sent  that  the  in- 
dorser was  looked  to  for  payment.  United 
States  Bank  v.  Carneal,  2  Pet.  543,  7  L. 
Ed.  513. 

32.  Necessity  for  notice  to  be  received. 
—Harris  v.  Robinson,  4  How.  336,  11  L. 
Ed.  1000;  Bank  v.  Lawrence,  1  Pet.  578, 
7  L.  Ed.  269;  Lambert  v.  Ghiselin,  9  How. 
552,  559,  13  L.  Ed.  254;  Williams  v.  United 
States  Bank.  2  Pet.  96.  7  L.  Ed.  360; 
Dickins  v.  Beal,  10  Pet.  572,  573,  9  L.  Ed. 
538. 

"The  law  does  not  require  actual  no- 
tice. It  requires  reasonable  diligence  only, 
and  reasonable  efforts,  made  in  good  faith, 
to  give  it.  And  if  sufficient  inquiries  have 
been  made,  and  information  received  upon 
which  the  holder  has  a  right  to  rely,  a 
mistake  as  to  the  nearest  post  office  or 
usual  post  office  does  not  deprive  him  of 
his  remedy.  He  has  done  all  that  the 
law  requires;  and  the  notice  thus  sent 
fixes  the  liability  of  the  indorser  as  ef- 
fectually as  if  he  had  actually  received  it. 
This  we  think  is  the  true  rule,  and  the 
only  one  that  can  give  certainty  and  se- 
curity in  transactions  in  commercial  pa- 
per." Lambert  v.  Ghiselin.  9  How.  552, 
559,  13   L.  Ed.  254. 

When  notice  is  sent  by  mail,  the  holder 


is  not  answerable  for  any  defects  in  the 
outlines  or  details  of  the  regulation  of 
the  mails,  for  the  route  in  which  the  let- 
ter is  carried,  the  time  which  elapses  from 
its  deposit  in  the  office  and  delivery,  or 
the  mode  of  carrying  or  distributing  the 
mails;  but  it  is  proper,  that  he  should 
give  evidence  of  all  these  matters,  as  well 
to  repel  the  imputation  of  laches,  if  the 
letter  does  not  come  to  hand,  or  not  in 
due  time,  as  to  prove  its  regular  delivery, 
if  there  should  be  any  doubt  as  to  the  use 
of  diligence,  in  the  direction  or  deposit 
'of  the  letter;  such  evidence  is  uniformly 
received,  in  cases  arising  on  the  notice  of 
dishonored  bills.  Dickins  v.  Beal,  10  Pet. 
572,  573,  9   L.   Ed.   538. 

33.  Effect  of  actual  receipt  of  notice 
sent  to  wrong  place. —  United  States  Bank 
V.  Corcoran,  2  Pet.  121,  7  L.  Ed.  368; 
Dickins  v.  Beal,  10  Pet.  572,  573.  9  L.  Ed. 
538. 

The  facts  of  notice,  and  its  reception  in 
due  time,  are  the  only  matters  material 
to  the  drawer  or  indorser  of  a  dishonored 
bill;  the  manner  or  place  in  which  they 
receive  such  notice  is  immaterial;  for  all 
the  objects  to  be  answered  by  its  recep- 
tion, it  is  equally  available  to  them.  Dick- 
ins V.  Beal,  10  Pet.  572,  583.  9  L.  Ed. 
538. 

34.  Presumption  as  to  receipt  of  no- 
tice— Dickins  v.  Beal,  10  Pet.  572.  573,  9 
L.   Ed.   538. 

35.  Ccrr.petency  of  witnesses. — Cooken- 
dorfer  v.  Preston,  4  How.  :n7,  11  L.  Ed. 
992. 

.-\  notary  is  competent  to  testify  as  to 
his  usual  practice.  Cookendorfer  v.  Pres- 
ton, 4  How.  317,  11  L.  Ed.  992. 
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been  regularly  kept,^^  or  the  admissions  of  the  party  to  be  charged,^"  are  ad- 
missible to  prove  notice  of  dishonor. 

d.  Weight  and  Sufficiency — (1)  Evidence  of  Notary  as  to  Ma-iling  Notice. — 
It  is  sufficient  proof  that  bills  of  exchange  were  protested  for  nonacceptance 
or  nonpayment,  if  the  notary  testifies  he  put  notice  thereof  into  the  post  office, 
without  producing  a  copy  of  the  notice,  or  proving  its  contents. ^^ 

(2)  Admissions  of  Parties  to  Be  Cluirgcd. — A  plaintiff  may  prove,  by  ad- 
missions of  a  defendant,  that  all  the  steps  necessary  to  charge  him  as  an  in- 
dorser  or  drawer  of  a  bill  of  exchange  have  been  taken.^^  A  direct  or  uncondi- 
tional promise  to  pay,"*^  a  partial  payment,-*^  an  offer  of  composition,-* ^  an 
acknowledgment  of  liability,*^  or  the  insertion  of  a  bill  of  exchange  among  the 
debts  of  the  insolvent  upon  his  schedule,^-*  is  sufficient  evidence  of  notice. 

12.  Province  of  Court  and  Jury. — Because  of  the  unsettled  condition  of 
the  country,  it  was  formerly  held  that  the  question  whether  due  diligence  had 
or  had  not  been  exercised  in  serving  notice  of  dishonor  was  one  for  the  jury,"*^ 
but  it  is  now  well  settled,  that,  where  the  facts  are  ascertained,  the  question  of 
diligence  is  for  the  court.-*^  But  if  the  evidence  is  doubtful  or  contradictory  it 
is   still   a   jury  question."*" 

E.  Waiver  and  Excuses — 1.  Waiver — a.  Waiver  before  Maturity — (1) 
Parol  Waiver. — \\'here  the  indorser  of  a  promissory  note,  in  conversation  with 
the  agent  of  the  holder,  before  its  maturity,  dispenses  with  a  presentation  of  the 
note  and  demand  of  payment,  and  promises  to  pay  it,  or  provide  for  its  payment, 
at  maturity,  he  can  not,  when  sued,  set  up  as  a  defense  that  the  note  was  not 


36.  Books  af  notary. — Xicholls  v.  Webb, 
8  Wheat.   326,   5  L.   Ed.  6:^8. 

It  is  a  principle  that  memoranda  made 
by  a  person,  in  the  ordinary  course  of  his 
business,  of  acts,  which  his  duty,  in  such 
business,  requires  him  to  do  for  others, 
are,  in  case  of  his  death,  admissible  evi- 
dence of  acts  so  done;  a  fortiori,  the  acts 
of  a  public  officer  are  so  admissible, 
though  they  may  not  be  strictly  official, 
if  they  are  according  to  general  usage, 
and  the  ordinary  course  of  his  office. 
Nicholls  V.  Webb.  8  Wheat.  326,  5  L.  Ed. 
628. 

37.  Admissions  of  party. — Hyde  v. 
Stone,  20   How.   170,    ]75,    15   L.   Ed.   874. 

38.  Evidence  of  notary  as  to  deposit  of 
notice  in  post  office. — Dickins  v.  Beal,  10 
Pet.  572,  573,  9  L.  Ed.  538;  Lindenberger 
V.  Beall,  6  Wheat.  104,  5  L.  Ed.  216. 

Evidence  of  a  letter,  containing  notice, 
having  been  put  into  the  post  office,  di- 
rected to  the  indorser,  at  his  place  of 
residence,  is  sufficient  proof  of  the  no- 
tice, to  be  left  to  the  jury,  and  it  is  un- 
necessary to  give  notice,  to  the  defendant, 
to  produce  the  letter,  before  such  evi- 
den-ce  can  be  admitted.  Lindenberger  v. 
Beall,  6  Wheat.   104,  5  L.  Ed.  216. 

39.  Admissions  of  indorser. — Hyde  v. 
Stone,  20   How.   170,   175,   15   L.   Ed.   874. 

40.  Promise  to  pay  after  maturity. — 
Hyde  v.  Stone,  20  How.  170,  175,  15  L. 
Ed.   874. 

41.  Partial  payment. — Hyde  v.  Stone, 
20  How.   170.   175,    15   L.   Ed.' 874. 

42.  Offer  of  composition. — Hyde  v. 
Stone,    20    How.    170.    175.    15    L.    Ed.    874. 

43.  Acknowledgment  of  liability. — Hyde 
V.  Stone,  20  How.  170,  175,  15  L.  Ed.  874. 


44.  Insertion  of  bill  among  debts  of  in- 
solvent.— Hyde  v.  Stone,  30  How.  170,  175, 
15    L.    Ed.    874. 

45.  Diligence  formerly  a  question  for 
jury.— Bank  v.  Wycoff.  4  Dall.  151,  1  L. 
Ed^  778;  Warder  v.  Carson.  2  Dall.  233, 
1  L.  Ed.  361;  Ball  v.  Dennison,  4  Dall. 
163,  1  L.  Ed.  783:  Mallory  z:  Kirwan,  2 
Dall.  192,  1  L.  Ed.  344;  Bank  v.  Mc- 
Knight,  2  Dall.  158,  1  L.  Ed.  330;  Robert- 
son V.  Vogle,  1  Dall.  252.  1  L.  Ed.  123; 
Fenwick  v.  Sears,  1  Cranch  259,  2  L.  Ed. 
101. 

46.  Diligence  a  question  of  law  where 
facts  are  ascertained.^Harris  v.  Robin- 
son, 4  How.  336,  11  L.  Ed.  1000;  Rhett  v. 
Poe,  2  How.  457,  11  L.  Ed.  338;  Bank  v. 
Lawrence,  1  Pet.  578,  7  L.  Ed.  269;  Dick- 
ins  V.  Beal.  10  Pet.  572,  581,  9  L.  Ed.  538; 
Musson  v.  Lake,  4  How.  262,  276,  11  L. 
Ed.  967:  Watson  v.  Tarpley,  18  How.  517, 
15  L.  Ed.  509. 

The  regularit}-  and  legality  of  the  pro- 
ceedings which  take  place  as  to  protest 
and  notice  upon  a  dishonored  bill  of  e.x- 
change,  is  a  question  of  law  for  the  court 
to  decide,  and  not  a  question  to  be  left 
to  the  jury.  Watson  f.  Tarpley,  18  How. 
517,  15  L.  Ed.  509. 

There  is  no  error  in  the  direction  of  a 
court  to  the  jury  that  they  should  infer 
due  diligence  from  certain  facts,  where 
those  facts,  if  found  by  the  Jury,  amounted 
in  the  opinion  of  the  court  to  due  dili- 
gence. Rhett  V.  Poe,  2  How.  457,  11  L. 
Ed.   338. 

47.  Evidence  doubtful  or  contradictory. 
—Union  Bank  v.  Magruder,  7  Pet.  287, 
290.  8  L.  Ed.  687;  Dickins  V.  Beal,  10  Pet. 
572,  581.  9  L.  Ed.  538. 
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presented  for  payment,  and  demand  made  therefor  when  it  was  due,  and 
that  no  notice  of  its  dishonor  was  given.'*** 

(2)  Written  Wak'er^(a)  Necessity  for  Stamp. — A  waiver  need  not  be 
stamped.-*^ 

(b)  Parol  Evidence  to  Explain  Auihiguity. — A  clause  waiving  protest  may 
be  shown  by  parol  evidence  to  have  been  intended  as  a  waiver  of  demand  and 
notice  as  well.^^ 

b.  Waiver  after  Maturity — (1)  Promise  to  Pay  Made  zinthout  Knowledge 
of  Discharge. — When  an  indorser  of  a  matured  note,  not  knowing  whether  de- 
mand has  or  has  not  been  made  of  the  maker,  writes  to  the  holder,  stating  that 
the  maker  is  unable  to  pay,  expressing  regret  that  this  is  so,  and  promising, 
himself,  to  pay  the  note,  such  indorser  will  be  held  to  have  waived  proof  of  de- 
mand and  notice,  and  will  be  held  liable  as  indorser,  although  quite  without 
reference  to  his  letter,  and  before  any  receipt  of  it,  no  demand  of  payment  was 
made  or  notice  of  dishonor  given.-'' ^ 

(2)  Promise  to  Pay  after  Knozuledge  of  Discharge. — An  unconditional  prom- 
ise by  the  indorser  of  a  bill  or  note  to  pay  it,  or  an  acknowledgm-cnt  of  his  liability, 
after  knowledge  of  his  discharge  by  the  laches  of  the  holder,  will  amount  to  an  im- 
plied waiver  of  due  notice  of  a  demand  of  the  drawee,  acceptor,  or  maker.-^^ 


48.  Parol     waiver     before     maturity — 

Sifferson  v.   Mathews,  20   How.   4<)G,   15   L. 
Ed.    989. 

49.  A  waiver  in  writing,  need  not  be 
stamped.  Pugh  v.  McCormick,  14  Wall. 
361,  20  L.  Ed.  789.  See,  generally,  the 
title    REVENUE    LAWS. 

50.  Parol  evidence  to  show  that  waiver 
of  pretest  included  waiver  of  all  step>s. — 
Union  Bank  v.  Hyde,  6  Wheat.  572.  5  L. 
Ed.    333. 

The  following  undertaking  of  the  in- 
dorser of  a  promissory  note,  "I  do  re- 
quest that  hereafter  any  notes  that  may 
fall  due  in  the  Union  Bank,  in  which  I 
am,  or  may  be,  indorser,  shall  not  be  pro- 
tested, as  I  will  consider  myself  bound 
in  the  same  manner  as  if  the  said  no^es 
had  been,  or  should  be,  legally  pro- 
tested," held  to  be  ambiguous,  as  to 
whether  it  amounted  to  a  waiver  of  de- 
mand and  notice;  and  parol  proof  admit- 
ted, to  show  that  it  was  the  understand- 
ing of  the  parties,  that  the  demand  and 
notice  required  by  law  to  charge  the  in- 
dorser should  be  dispensed  with.  Union 
Bank  v.  Hyde,  6  Wheat.  572,  5  L.  Ed. 
333. 

51.  Promise  to  pay  made  without  knowl- 
edge of  want  of  due  diligence  by  holder. 
— Yeager  v.  Farwell,  13  Wall.  6.  7,  20  L. 
Ed.  476. 

On  the  last  day  of  grace,  B,  in  St. 
Louis,  wrote  to  C,  in  Boston  (which  let- 
ter, of  course,  C  did  not  get  until  some 
days  after  the  said  last  day  of  grace), 
saying  that  A  could  not  take  up  the  note, 
expressing  regret  therefor,  and  adding 
that  he,  B,  held  himself  "responsible  for 
the  payment  of  the  note,"  and  should  see 
that  "it  was  done  at  an  early  day."  Held, 
that  he  was  liable  as  indorser,  although 
no  demand  of  payment  had  been  made  of 
A,  or  notice  given  to  him,  B,  and  though, 
thus  in  point  of  fact,  B   (except  in   so  far 


as  it  may  have  been  prevented  by  his  let- 
ter) had  been,  as  indorser,  discharged. 
Yeager  z\  Farwell,  13  Wall.  6,  7,  20  L. 
Ed.   476. 

52.  Promise  to  pay,  after  failure  of  par- 
ties to  take  proper  steps. — Thornton  v. 
Wynn,  12  Wheat.  183,  6  L.  Ed.  595; 
Union  Bank  v.  Magruder,  7  Pet.  287,  8 
L.  Ed.  687;  Sigerson  v.  Mathews,  20  How 
496,  500,  15  L.  Ed.  989;  Hyde  v.  Stone,  20 
How.  170,  175,  15  L.  Ed.  874;  Yeager  v. 
Farwell,  13  Wall.  6,  13,  20  L.  Ed.  47(J; 
Reynolds  v.  Douglass,  12  Pet.  497,  9  L. 
Ed.  1171;  Donaldson  v.  Means,  4  Dall 
109,  1   L.  Ed.  762. 

A  party  to  a  note,  entitled  to  notice, 
may  waive  the  notice,  by  a  promise  to 
see  it  paid,  or  an  acknowledgment  that  it 
must  be  paki;  or  a  promise  that  "he  will 
set  the  matter  to  rights:"  or  by  a  quali- 
fied promise,  having  knowledge  of  the 
laches  of  the  holder.  Reynolds  v.  Doug- 
lass,   12    Pet.    497,   9    L.    Ed.    1171. 

Where  the  drawer  of  a  protested  bill,  on 
being  applied  to  for  payment  on  behalf 
of  the  holder,  acknowledged  the  debt  to 
be  due,  and  promised  to  pay  it,  saying 
nothing  about  notice,  it  was  held,  that 
the  holder  was  not  bound  to  prove  no- 
tice on  the  trial.  Sigerson  v.  Mathews,  20 
How.  496,  500,   15   L.   Ed.  989. 

If,  after  the  maturity  of  the  note,  the 
indorser  promised  the  agent  of  the  holder 
to  pay  the  same,  having,  at  the  time  of 
making  such  promise,  knowledge  of  the 
fact  that  the  note  had  not  been  presented 
for  payment,  and  no  demand  made  there- 
for, or  notice  of  nonpayment,  he  could 
not,  when  sued,  set  up  as  a  defense  a 
want  of  such  demand  or  notice.  Siger- 
son V.  Mathews,  20  How.  496,  15  L.  Ed. 
989. 

But  if  the  engagement  of  the  indorser 
is  conditional  tiial  ho  will  pay,  wlien  the 
protest    is    transmitted    to    him,    or    if   any 
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c.  What  Constitutes  Waiver  a  Question  of  Fact. — The  question  as  to  whether 
certain  facts  amount  to  a  waiver  of  demand  and  notice  is  one  of  fact.^^ 

2.  Excuses — a.  Death  of  Maker  or  Acceptor. — The  death  of  the  maker  or 
acceptor  will  not  excuse  the  failure  to  take  the  steps  necessary  to  fix  the  liability 
of  an  indorser  of  a  bill  or  note.'*^ 

b.  Bankruptcy  or  Insoh'cncy  of  Maker  or  Acceptor. — Bankruptcy  or  in- 
solvency of  the  maker  of  a  note  or  acceptor  of  a  bill  of  exchange  is  no  excuse 
for  the  neglect  to  make  due  presentment  and  demand  or  to  give  notice  of  dis- 
honor.^^ 

c.  Effect  of  War. — While  war  existing  at  the  date  of  maturity  of  a  bill  or 
note  may  relieve  the  holder  from  the  obligation  to  make  presentment  and  give 
notice  of  dishonorj^*^  it  is  necessary  for  him,  in  order  to  charge  the  indorser,  to 
make  such  demand  within  a  reasonable  time  after  it  becomes  possible;  that  is. 
after  the  close  of  the  war.'^''^ 

d.  Absence  or  Removal  from  State — (1)  Absence  or  Removal  of  Maker. — 
Where  the  maker  of  a  note  has  removed  into  another  state,  or  another  jurisdic- 
tion, subsequent  to  the  making  thereof,  a  personal  demand  upon  him  is  not  nec- 
essary to  charge  the  indorser,  but  it  is  sufficient,  to  present  the  note  at  the  former 
place  of  residence  of  the  maker.^^ 

(2)  Absence  or  Removal  of  Party  Entitled  to  Notice. — If,  when  the  notice 
should  be  given,  the  party  entitled  to  it  should  be  absent  from  the  state,  and  has 
left  no  known  agent  to  receive  it,  or  if  he  abscond,  or  has  no  place  of  residence 
which  reasonable  diligence  used  by  the  holder  can  enable  him  to  discover,  the 
law  dispenses  with  the  necessity  of  giving  regular  notice. =^9 


material  fact  was  unknown  to  him  at  the 
time  of  making  the  promise,  he  is  not 
liable.  Donaldson  v.  .Means,  4  Dall.  109. 
1  L.  Ed.  7G2. 

53.  Waiver  a  question  of  fact. — Ma- 
gruder  v.  Union  Bank,  3  Pet.  87,  7  L.  Ed. 
612;  Union  Bank  v.  Magruder,  7  Pet.  287, 
8   L.   Ed.   687. 

54.  Death  of  maker  or  acceptor. — Mus- 
son  V.  Lake,  4  How.  262,  274,  11  L.  Ed. 
967. 

Presentment  in  such  case  should  be 
made  to  the  personal  representatives  of 
the  deceased  maker  or  acceptor.  Musson 
V.  Lake,  4  How.  262.  274,  11  L.  Ed.  967; 
McGruder  v.  Bank.  9  Wheat.  598,  6  L. 
Ed.   170. 

55.  Bankruptcy  or  insolvency. — Musson 
V.    Lake,   4   How.   262,  274,   11   L.   Ed.   967. 

56.  War  as  dispensing  with  present- 
ment and  notice — Ray  v.  Smith.  17  Wall. 
411.  414,  21  L.  Ed.  666;  Bond  v.  Moore. 
93  U.  S.  593.  23  L.  Ed.  983.  See,  generally, 
the  title  WAR. 

57.  Duty  to  take  steps  after  termina- 
tion of  war. — Ray  v.  Smith,  17  Wall.  411, 
414,  21  L.  Ed.  666;  Bond  v.  Moore,  93  U. 
S.    593,    23    L.    Ed.    983. 

The  order  of  the  president  of  the  United 
States  of  April  29,  1865  (13  Stat.  776),  re- 
moved, from  that  date,  all  restrictions 
upon  commercial  intercourse  between 
Tennessee  and  New  Orleans;  and  neither 
the  rights  tior  the  duties  of  the  holder  of 
a  bill  of  exchange,  drawn  at  Trenton, 
Tenn.,  which  matured  in  New  Orleans 
before  June  13,  1865,  were  dependent  upon, 
or   aflfected   by,   the    president's   proclama- 


tion  of  the   latter   date.      Bond  v.   Moore, 
93   U.   S.   593,   23   L.    Ed.   983. 

The  holder  of  the  bill  might  properly 
have  demanded  its  payment  by  the  drawee 
in  New  Orleans,  and  notified  his  indorser 
in  Tennessee  of  the  nonpayment  at  any 
time  after  that  date.  Neither  his  rights 
nor  his  duties  in  this  particular  were  in 
any  manner  dependent  upon  or  affected 
by  the  proclamation  of  June  13.  Bond  v. 
Moore,  93  U.  S.  593,  595.  23  L.  Ed.  983, 
citing  Masterson  v.  Howard,  18  Wall.  99, 
105,  21  L.  Ed.  764;  Matthews  v.  McStea, 
91   U.   S.   7,  23   L.    Ed.    188. 

58.  Absence  or  removal  of  maker. — 
McGruder  7'.  Bank,  9  Wheat.  598,  6  L.  Ed. 
170. 

59.  Absence  or  removal  of  party  en- 
titled to  notice.— Williams  f.  United  States 
Bank,  2  Pet.  96,  7  L.  Ed  360.  See.  also, 
Allen  V.  McVeigh,  107  U.  S.  433,  27  L. 
Ed.    572. 

If  a  party  to  a  contract,  who  is  entitled 
to  the  benefit  of  a  condition,  upon  the 
performance  of  which  his  responsibility 
is  to  arise,  dispense  with  it,  or,  by  any 
act  of  his  own,  prevent  the  performance, 
the  opposite  party  is  excused  from  prov- 
ing a  strict  compliance  with  the  condi- 
tions: thus,  if  the  precedent  act  is  to  be 
performed  at  a  certain  time  or  place,  and 
a  strict  performance  of  it  is  prevented  by 
the  absence  of  the  party  who  has  a  right 
to  claim  it;  the  law  will  not  permit  him 
to  set  up  the  nonperformance  of  the  con- 
ditions, as  a  bar  to  the.  responsibility 
which  his  part  of  the  contract  had  im- 
posed upon  him.  Williams  v.  United 
States  Bank,  2  Pet.  96,  7   L.  Ed.  360. 
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e.  Effect  Where  Iiidorscr  Takes  Indemnity  from  Maker. — The  fact  that  an 
indorser  has  taken  an  indemnity  from  the  maker  is  not  sufficient  to  excuse  notice 
of  dishonor.^*' 

f.  Effect  Where  Indorser  Has  Become  Principal  Debtor. — When,  by  arrange- 
ment between  the  maker  and  the  indorser,  the  latter  has  become  the  principal 
debtor,  and  primarily  liable,  he  may  not  insist  upon  notice.  Presentment  to  the 
maker  followed  by  notice  to  himself  can  be  of  no  service  to  him,  for  he  has  no 
remedy  over.^^  The  indorser  becomes  the  principal  debtor  when,  either  before 
or  at  the  maturity  of  the  note,  he  is  supplied  by  the  maker  with  sufficient  funds 
for  the  purpose  of  paying  it,^^  or  where  the  indorser  has  discharged  the  maker 
of  a  note  from  liability  by  a  release  and  settlement/''^  The  question  whether  an 
anangement  between  the  maker  and  the  indorser  is  sufficient  to  constitute  the 
laticr  principal  debtor  is  for  the  jury."-* 

g.  Bills  Drazvn  zvithout  Funds  in  Han^.s  of-  Drazcee — (1)  General  Rule. — 
Where  a  person  draws  a  bill  upon  another  with  whom  he  has  no  funds  or  prop- 
erty, and  from  whom  he  has  no  authority  to  draw,  the  transaction  is  out  of  the 
pale  of  comm  rcial  usage  and  law,  and,  as  he  can  in  no  wise  suffer  by  the  want 
of  presentment  of  notice  of  dishonor,  such  steps  are  not  required  in  order  to  fix 
his  liability. ^-^ 

(2)  Exceptions  to  General  Rule — (a)  Effect  of  Reasonable  Expectation  That 
Bill  Will  Be  Paid. — Although  the  drawer  of  a  bill  has  no  funds  in  the  hands  of 


60.  Effect  of  indorser  taking  indemnity 
frcm  maker.— Ray  v.  Smith,  17  Wall.  411, 
4]r..  21  L.  Ed.  GCsr,. 

It  has  been  held  that  if  an  indorser  has 
taken  an  indemnity  from  the  maker,  he 
is  not  entitled  to  notice  of  default.  "But 
this  is  not  sustained  by  sound  reason,  and 
the  best  considered  cases  assert  the  con- 
trary doctrine.  The  indemnity  may  prove 
insufficient.  At  all  events,  it  is  .not  in- 
consistent with  the  eKistence  of  a  remedy 
over  against  the  maker,  and  the  correct 
rule,  as  stated  by  Bailey,  J.,  in  Brown  z'. 
Maft'ey,  15  East  222.  is  that  every  in- 
dorser ought  to  have  notice  whenever  he 
has  a  remedy  over."  Rav  v.  Smith,  17 
Wall.   411,  41,5,  21   L.   Ed.   66G. 

61.  Effect  where  indorser  has  become 
principal  debtor. — Ray  z'.  Smith,  17  Wall. 
411.  415,  21  L.  Ed.  666;  Burke  v.  McKa)^ 
2   How.  66,  11   L.   Ed.   181. 

62.  Indorser  supplied  with  funds  to  pay 
instrument — Ray  v.  Smith,  17  Wall.  411, 
416.  21   L.   Ed.   666. 

63.  Release  of  maker  by  indorser. — 
Burke  v.  McKay,  2  How.  66,  11  L.  Ed. 
181. 

64.  Whether  indorser  has  become  prin- 
cipal debtor  a  jury  question — Ray  v. 
Smith,   17  Wall.   411,   415,  21    L.    Ed.  666. 

Although  it  may  be  conceded  that  no- 
tice of  demand  and  nonpayment  of  a  note 
need  not  be  given  to  an  indorser  who  has 
received  funds  from  the  maker,  indis- 
putably and  only  for  the  purpose  of  pay- 
ing the  note  w-henever  presented  (an  in- 
dorser in  such  a  case  becoming  liable 
as  a  principal  debtor),  yet  as  such  a  rule 
dors  not  apply  when  the  indorser  having 
funds  of  the  maker  has  them  not  in  that 
way,  hut  only  from  the  profits  of  a  busi- 
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ne.-s  in  conducting  which  he  was  a  partner 
of  the  maker,  and  is  simply  authorized  to 
apply  the  funds  so  in  his  hands  to  the 
payment  of  notes  at  their  maturity,  and 
thus  may  have  parted  with  them  a  cer- 
tain time  after  the  maturity, — in  such  a 
case  it  is  error  to  take  away  from  the 
jury  the  question  whether  the  note  was 
legally  presented  to  the  maker  for  pay- 
ment, and  whether  notice  of  dishonor  was 
legally  given  to  the  indorser.  The  most 
that  in  such  a  case  can  properly  be  asked 
by  the  holder  of  the  notes,  is  that  the 
evidence  should  be  submitted  to  the  jury 
to  find  whether  it  proved  that  the  de- 
fendant had  become  the  principal  debtor 
by  arrangement  between  him  and  the 
maker,  with  instructions  that  if  it  did,  the 
plaintiff  was  entitled  to  recover;  and  that 
if  it  did  not,  the  indarscr  could  not  be 
held  liable  without  proof  of  reasonable 
demand  upon  the  maker,  and  notice.  Ray 
V.  Smith,  17  Wall.  411,  21   L.  Ed.  666. 

65.  General  rule  as  to  drawing  without 
funds.— Dickins  v.  Bcal.  10  Pet.  572,  57.3, 
9  L.  Ed.  538;  French  v.  Bank,  4  Cranch 
141,  154,  2  L.  Ed.  576;  Rhett  v.  Poe,  2 
TIow.  457,  11  L.  Ed.  338;  Knickerbocker 
Life  Ins.  Co.  z:  Pendleton,  112  U.  S.  696, 
28   L.   Ed.  866. 

This  has  been  laid  down  as  a  positive 
rule,  but  has  seldom  been  so  laid  down, 
except  in  cases  where,  in  point  of  fact, 
the  drawer  had  no  right  to  expect  that 
his  bill  would  be  honored,  and  could  sus- 
tain no  injury  by  the  neglect  of  the  holder 
to  give  notice  of  its  being  dishonored.  In 
reason,  it  would  seem,  that  in  such  cases 
only,  can  the  rule  be  admitted,  and  that 
the  necessity  of  notice  ought  to  be  dis- 
pensed with  only  in  those  cases  where 
notice  must  be  unnecessary,  or  immaterial 
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the  drawee,  yet  if  he  has  reasonable  expectation  that  his  bill  will  be  paid  by  the 
drawee,  he  is  entitled  to  notice  of  dishonor  of  the  bill."" 

(b)  Where  Drazcer  Has  Made  Consignment  to  Drazcee. — So  if  the  drawer  has 
made,  or  is  making,  a  consignment  to  the  drawee,  and  draws  before  the  consign- 
ment-comes to  hand,  he  is  entitled  to  notice  of  dishonor."' 

(c)  Effect  of  Custom  of  Drazvee  to  Accept  zcitlwut  Funds. — If  the  drawee 
has  been  in  the  habit  of  accepting  bills  of  the  drawer  without  regard  to  the  state 
of  their  accounts,  this  is  deemed  equivalent  to  the  drawer's  having  effects  in  the 
hands  of  the  drawee  and  he  is  entitled  to  the  same  notice  as  a  drawer  drawing 
against  funds  or  having  authority  to  draw."^ 

(d)  Agreement  by  Drazvee  to  Accept. — If  there  was  an  agreement  between 
the  drawer  and  the  drawee  that  the  latter  would  accept  bills  drawn,  the  drawer 
is  entitled  to  notice  of  dishonor,  although  he  has  no  funds  in  the  hands  of  the 
drawee."^ 

(e)  Effect  of  Account  or  Fluctuating  Balance  betzveen  Drazver  and  Drazvee. — 
If  there  is  a  running  account  between  the  drawer  and  the  drawee,  or  there  'is  a 
fluctuating  balance  between  them  in  the  course  of  their  transactions,  the  drawer 
is  entitled  to  notice  of  dishonor,  notwithstanding  the  fact  that  he  has  drawn  with- 
out having  funds  in  the  hands  of  the  drawee.''^ 

X.   Liability  of  Parties. 
A.    Maker  of  Note — 1.  In   General. — The  maker  of  a    note  is    absolutely 
bound  for  its  payment,  and  his  liability  thereon  is  not  dependent  upon  present- 
ment, protest  or  notice  of  dishonor.''^     His  liability  is  similar  to  that  of  an  ac- 


to  the  drawer.     French  v.  Bank,  4  Cranch 
141,   154,  2   L.   Ed.  576. 

Where  the  drawer  has  withdrawn,  or 
intercepted,  funds  which  were  destined  to 
meet  the  bill,  or  its  pa^^ment  was  de- 
pendent upon  conditions  which  he  must 
have  known  he  has  not  performed,  he  can- 
not claim  to  be  entitled  to  notice  of  the 
nonpayment  of  the  bill.  Rhett  v.  Poe,  2 
How.    457,    11    L.    Ed.    338. 

66.  Effect  of  reasonable  expectation  that 
bill  will  be  paid.— Dickins  r.  Beal,  10 
Pet  572,  573,  9  L.  Ed.  538;  Knicker- 
bocker Life  Ins.  Co.  v.  Pendleton,  112  U. 
S.  696,  28  L.  Ed.  866;  French  z\  Bank,  4 
Cranch    141,   157,   2   L.    Ed.   576. 

The  transaction  cannot  be  denominated 
a  fraud,  for  in  such  case,  it  is  a  fair  com- 
mercial transaction.  Neither  can  it  be 
truly  said  that  he  had  no  right  to  expect 
his  bill  would  be  paid,  for  a  person  au- 
thorized to  draw  must  expect  his  draft 
will  be  honored.  Neither  can  it  be  said 
that  he  has  virtual  notice  of  the  protest, 
and  that  actual  notice  is  useless,  and  the 
want  of  it  can  do  him  no  Injury;  for 
this  is  only  true,  when,  at  the  time  of 
drawing,  the  drawer  has  no  reason  to  ex- 
pect that  his  bill  will  be  paid.  A  person 
having  a  right  to  draw,  and  a  fair  right  to 
expect  that  his  bill  will  be  honored,  would 
not  come  within  the  reason  of  the  ex- 
ception, and,  therefore,  it  may  well  be 
contended,  ought  not  to  be  brought  withni 
the  exception  itself.  French  v.  Bank,  4 
Cranch  141,  157,  2  L.  Ed.  576;  Dickms  v. 
Beal,   10  Pet.  572.  9   L.  Ed.   533. 

67.  Where  drawer  has  mace  consign- 
ment to  drawee.— Dickins  v.  Beal,  10  Pet. 
572,  573,  9  L.  Ed.  538:  French  v.  Bank,  4 
Cranch   141,  157,  2   L.   Ed.   576. 


Thus,  if  goods  are  in  transitu,  but  the 
bill  of  lading  is  omitted  to  be  sent  to  the 
consignee,  or  the  g-oods  are  lost,  the 
drawer  is  entitled  to  notice.  Dickins  v. 
Beal,    10   Pet.   572,   573,   9   L.   Ed.   538. 

68.  Effect  of  custom  cf  drawee  to  ac- 
cept without  funds. — Dick'ms  v.  Beal,  10 
Pet.  572,  573,  9  L.  Ed.  538;  Knickerbocker 
Life  Ins.  Co.  v.  Pendleton,  112  U.  S.  696. 
28   L.   Ed.   866. 

69.  Agreement  by  drawee  to  accept. — 
Dickins  r.  Beal,  10  Pet.  572,  573,  9  L.  Ed. 
538;  Knickerbocker  Life  Ins.  Co.  v.  Pen- 
dleton, 112  U.  S.  696.  28  L.  Ed.  866; 
French  z:  Bank,  4  Cranch  141.  157,  2  L. 
Ed.    576. 

70.  Effect  of  account  or  fluctuating 
balance  between  drawer  and  drawee. — 
Dickins  v.  Beal,  10  Pet.  572,  573,  9  L.  Ed. 
538. 

71.  Liability  of  maker  to  holder — 
Brent  z:  Bank,  1  Pet.  S9,  92,  7  L.  Ed.  6-j; 
Cox  V.  National  Bank.  100  U.  S.  704, 
712,  25  L.  Ed.  739;  Covington  v.  Cor.i- 
stock,  14  Pet.  43.  44,  10  L.  Ed.  346;  Wal- 
lace V.  McConnell.  13  Pet.  136.  10  L.  Ed. 
95;  Brabston  v.  Gibson,  9  How.  263.  2:9, 
13  L.  Ed.  131;  Gordon  r.  Third  Nat. 
Bank.   144  U.  S.  97,   103,  36  L.   Ed.  360. 

Where  certain  persons  gave  a  joint 
and  several  note  for  the  purpose  of  rais- 
ing money,  and  their  agent  received  a 
certificate  of  deposit,  which  certificate  was 
afterwards  duly  paid  upon  presentatirn, 
the  signers  of  the  note  cannot  escape  from 
their  "responsibility  upon  the  plea  that  a 
certificate  of  deposit  was  not  mnn  ^v. 
Poorman  v.  Woodward,  21  How.  266,  1& 
L.  Ed.  151. 
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ceptor  of  a  bill  of  exchange.' 2  The  maker  of  a  promissory  note,  payable  to 
order,  is,  under  the  custom  of  merchants,  liable  to  refund  the  amount  of  the  note, 
and  costs  of  protest,  to  an  indorser  who  has  been  obliged  to  take  up  the  note,' 
after  protest."^ 

2.  Joint  and  Joint  and  Several  Xotes.— If  a  promissory  note  is  drawn  "I 
promise  to  pay,"  etc.,  and  is  signed  by  more  than  one  person,  it  is  the  joint  and 
several  note  of  all  who  sign  it.'-*  A  joint  note  may,  by  statute,  have  the  same 
effect  as  a  joint  and  several  promise,  so  that  the  holder  may  maintain  an  action 
against  any  one  of  the  makers  as  well  as  against  all."^  In  Louisiana  a  joint  note 
binds  the  parties  thereto  only  as  to  their  portion  of  their  debt,  while  a  solidary 
obligation  binds  each  of  them  for  the  whole  debt,"«  and  solidarity  must  be  ex- 
pressly stipulated  and  is  never  presumed."''' 

B.  Drawer  of  Bill  or  Check— 1.  Drawer  of  Bill.— The  drawer  of  a  bill 
of  exchange  engages,  not  that  he  will  pay  the  bill,  but  that  the  person  upon  whom 
it  is  drawn  will  accept  and  pay,  and  the  liability  of  the  drawer  attaches  when 
the  drawee  refuses  to  accept,  or,  if  accepted,  fails  to  pay.'^s  The  right  of  action 
accrues  to  the  payee  against  the  drawer  upon  a  refusal  to  accept  as  well  as  upon 
a  refusal  to  pay.'''^ 


72.  Compared  with  liability  of  acceptor. 
— Raborg  v.  Peyton,  2  Wheat.  385,  4  L. 
Ed.  268;  French  v.  Bank,  4  Cranch  141, 
161,  2   L.   Ed.   576. 

In  general,  the  legal  predicament  of  the 
maker  of  a  note  is  like  that  of  the  ac- 
ceptor of  a  bill.  EUch  is  liable  to  the 
payee  for  the  payment  of  the  note  or 
bit!  in  the  first  instance,  and  after  in- 
dorsement each  incurs  the  same  liabili- 
ties. Raborg  v.  Peyton.  2  Wheat.  385, 
4    L.    Ed.    268. 

73.  Liability  of  maker  to  indorser. — 
Morgan  v.  Reintzel,  7  Cranch  273.  3  L. 
Ed.    340. 

The  payment  of  the  money  by  the 
indorser,  after  protest,  is  a  good  con- 
sideration for  an  assumpsit  on  the  part 
of  the  maker,  to  pay  the  amount  of  the 
note,  with  costs  of  protest.  Morgan  v. 
Reintzel.   7    Cranch   273,   3    L.    Ed.   340. 

74.  Note  reading  "I  promise  to  pay" 
signed  by  two  or  more. — George  z'.  Tate, 
102    U.    S.    5f)4.   .-)fiO,   2G    L.    Ed.   232. 

75.  Statute  converting  jrjint  into  joint 
and  several  note. — Smith  t'.  Clapp,  15  Pet. 
125,  10  L.  Ed.  684  (construing  the  -Ma- 
bama  statute  to  have   this   efifect). 

76.  Distinction  between  joint  and 
solidary  in  Louisiana. — Groves  z'.  Scntell, 
153  U.  S.  4()5,  477,  38  L.  Ed.  785;  Breed- 
love  V.  Nicolet.  7  Pet.  413.  8  L.  Ed.  731. 

77.  Solidarity  not  presumed. — Groves  v. 
Sentell,  153  U.  S.  465.  477,  38  L.  Ed.  785; 
Breedlove  v.  Nicolet,  7  Pet.  413,  8  L.  Ed. 
731. 

In  Breedlove  7'.  Nicolet.  7  Pet.  413.  8 
L.  Ed.  731,  it  was  said  that  where  partners 
in  commerce  contract  some  obligation  in 
respect  to  their  joint  concern,  this  is  a 
contract  in  solido.  on  whif^b  the  parties 
may  be  sued  separately  or  jointly,  and  by 
which    each   is    liable    for   the    whole. 

78.  Nature  of  drawer's  contract. — Evans 
V.  Gee,  11  Pet.  80.  83,  9  L.  Ed.  039;  Ogdcn 
V.  Saunders,   12  Wheat.  213,  341,  6   L.  Ed. 


006;   Watson  v.  Tarpley,   18   How.   517.   15 
L.    Ed.    509. 

The  liability  of  a  dawer  of  a  bill  of 
exchange  stands  upon  the  same  principles 
with  every  other  implied  contract.  If 
the  drawee  fail  to  pay  the  bill,  the  promise 
of  the  drawer  is  broken  and  for  this 
breach  of  contract  he  is  liable.  Ogden  v. 
Saunders,  12  Wheat.  213,  341,  6  L  Ed 
606. 

The  right  of  the  acceptors,  who  have 
paid  the  money,  to  recover  from  the 
drawers,  cannot  be  affected  by  the  fact 
that  one  of  the  drawers  has  misapplied 
the  proceeds.  Kimbro  v.  Bullitt,  22  How 
256.   16  L.   Ed.  313. 

79.  Right  of  action  upon  refusal  to 
accept. — Evans  v.  Gee,  11  Pet.  80,  83.  9 
L.  Ed.  639;  Watson  v.  Tarpley,  18  Pet. 
517,  15  L.  Ed.  509;  Ogden  v.  Saunders,  12 
Wheat.   213,   341,  6   L.   Ed.   606. 

A  refusal  to  accept  is.  then,  a  breach  of 
the  contract,  upon  the  happening  of 
which,  a  right  of  action  instantly  accrues 
to  the  payee,  to  recover  from  the  drawer 
the  value  expressed  in  the  bill,  that  being 
the  consideration  which  the  payee  gave 
for  it.  Such  is  also  the  undertaking  of 
an  indorser,  before  the  bill  has  been  pre- 
sented for  acceptance,  he  being  in  fact  a 
new  drawer  of  the  same  bill,  upon  the 
terms  expressed  on  the  face  of  it.  The 
case, of  an  indorser  is  not  distinguishable 
from  that  of  a  drawer  in  regard  to  such 
liability.  Evans  v.  Gee.  11  Pet.  80,  83, 
9  L.  Ed.  639. 

Effect  of  statute  forbidding  suit  until 
maturity. — A  .statute  of  a  state,  which 
forbids  a  suit  from  being  brought  in  such 
a  case  until  after  the  maturity  of  the  bill, 
can  have  no  effect  upon  .suits  brought  in 
the  courts  of  the  United  States.  So,  also. 
if  the  statute  seeks  to  make  the  right  of 
recovery  in  a  suit  brought  in  case  of 
nonacceptance,    dependent    upon    proof  of 
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2.  Drawer  of  Check. — It  is  very  clear  that  the  holder  of  a  check  can  sue  the 
drawer  if  payment  is  refused.^^^ 

C.  Indorsers — 1.  Regular  Indorsers. — The  undertaking  of  an  indorser  is 
not  absolute,  like  that  of  the  maker  of  the  note  or  the  acceptor  of  the  bill,  but 
conditional,  that  if  the  maker  in  the  one  case  or  the  acceptor  in  the  other  refuses 
to  make  good  the  undertaking,  he  will  pay  the  amount,  provided  the  holder  ex- 
ercises due  diligence  in  making  presentment  and  protest  and  giving  notice  of  dis- 
honor.^^  The  indorser's  contract  is  an  express  contract  in  writing.^-  When  the 
liability  of  the  indorser  has  been  fixed  by  due  diligence  on  the  part  of  the  holder, 
he  may  be  proceeded  against  by  the  holder  in  the  first  instance  without  attempting 
to  collect  from  the  principal  debtor. ^^ 

2.  Irregular  Indorsers — a.  In  General. — When  a  promissory  note  made  pay- 
able to  a  particular  person  or  order  is  first  indorsed  by  a  third  person,  such  third 


subsequent  presentment,  protest,  and 
notice  for  nonpayment.  Watson  v.  Tar- 
pley,   18  How.   517,   15   L.   Eu.  509. 

80.  Drawer  cf  check. — National  Bank  v. 
Millard.   10  Wall.   152,   19   L.   Ed.  897. 

81.  Nature  of  indorser's  contract. — Ray 
V.  Smith,  17  Wall.  411,  415,  21  L.  Ed.  666; 
United  States  Bank  v.  Smith,  11  Wheat. 
171,  176,  6  L.  Ed.  443;  Cox  v.  National 
Bank,  100  U.  S.  704,  714,  25  L.  Ed.  739; 
Wallace  v.  McConnell,  13  Pet.  136,  10  L. 
Ed.  95;  Musson  v.  Lake,  4  How.  262,  274, 
11  L.  Ed.  967;  Yeaton  v.  Bank,  5  Cranch 
49,  3  L.  Ed.  33;  Riddle  v.  Mandeville,  5 
Cranch  322,  331,  3  L.  Ed.  114;  Shaw  v. 
Railroad  Co.,  101  U.  S.  557,  563,  25  L.  Ed. 
892;  Yeager  v.  Farwell,  13  Wall.  6,  12.  20 
L.  Ed.  476;  Brent  v.  Bank,  1  Pet.  89,  92, 
7  L.  Ed.  65;  French  v.  Bank,  4  Cranch 
141,    153,   2    L.    Ed.    576. 

The  undertaking  of  the  indorser  of  a 
negotiable  note  is  onlj^  to  pay  it  in  case 
the  maker  does  not,  and  he  is  immediately 
notified  of  this  default.  Yeager  v.  Far- 
well,  13  Wall.  6,  12,  20  L.  Ed.  476. 

An  indorser  of  a  promissory  note  is 
only  secondarily  liable.  His  responsibility 
is,  in  its  nature,  a  contingent  one,  and 
ordinarily,  performance  of  the  condition 
to  make  demand  of  the  maker  and  give 
notice  of  his  default  in  due  time  is  an 
essential  part  of  the  title  of  one  who  as- 
serts an  indorser's  liability.  Ray  v.  Smith, 
17  Wall.  411.  415,  21  L.  Ed.  666;  Cox  v. 
National  Bank,  100  U.  S.  704,  713,  25  L. 
Ed.  739;  United  States  Bank  v.  Smith,  11 
Wheat.  171,  176,  6  L.  Ed.  443. 

The  indorser  of  a  bill  of  exchange, 
whether  payable  after  date  or  after  sight, 
undertakes  that  the  drawee  will  pay  .it,  if 
the  holder  present  it  to  him  at  maturity 
and  demand  payment;  and  if  he  refuse  to 
pay  it,  and  the  holder  cause  it  to  be 
protested,  and  due  notice  to  be  given  to 
the  indorser,  then  he  promises  to  pay  rt. 
All  these  conditions  enter  into  and  make 
part  of  the  contract  between  these  parties 
to  a  foreign  bill  of  exchange;  and  the 
law  imposes  the  performance  of  them 
upon  the  holder,  as  conditions  precedent 
to  the  liabilitv  of  the  indorser  of  the  bill. 
Musson  V.  Lake,  4  How.  262,  274,  11  L. 
Ed.  967. 


Liability  of  indorser  as  dependent  on 
presentment,  protest  and  notice,  see  ante, 
"Presentment,  Protest  and  Notice  of  Dis- 
honor," IX. 

82.  Contract  of  indorser  an  express  con- 
tract in  writing. — The  contract  created  by 
the  indorsement  and  delivery  of  a  ne- 
gotiable note,  even  between  the  immediate 
parties  to  it,  is  a  commercial  contract, 
and  is  not  in  anj-  proper  sense  a  con- 
tract implied  by  the  law.  inuch  less  an 
inchoate  or  imperfect  contract.  It  is 
an  express  contract,  and  is  in  writ- 
ing, some  of  the  terms  of  which,  .ac- 
cording to  the  custom  of  merchants  and 
for  the  convenience  of  commerce,  are 
usually  omitted,  but  not  the  less  on  that 
account  perfectly  understood.  All  its 
terms  are  certain,  fixed,  and  definite,  and. 
when  necessary,  supplied  by  that  common 
knowledge,  based  on  universal  custom, 
which  has  made  it  both  safe  and  conven- 
ient to  rest  the  rights  and  obligations  of 
parties  to  such  instruments  upon  an  ab- 
breviation. So  that  the  mere  name  of  the 
indorser,  signed  upon  the  back  of  a 
negotiable  instrument,  conveys  and  ex- 
presses his  meaning  and  intention  as 
fully  and  completely  as  if  he  had  written 
out  the  customary  obligation  of  his  con- 
tract in  full.  Martin  v.  Cole,  104  U.  S.  30, 
37,    26    L.    Ed.    647. 

83.  Indorser  whose  liability  has  been 
fixed  may  be  sued  before  maker. — Lenox 
V.  Prout,  3  Wheat.  520,  4  L.  Ed.  449; 
Yeaton  v.  Bank,  5  Cranch  49,  3  L.  Ed. 
33;  Ross  V.  Jones,  22  Wall.  576,  588,  22 
L.    Ed.    730. 

The  indorser  of  a  promissory  note,  who 
has  been  charged  by  due  notice  of  the 
default  of  the  maker,  is  not  entitled  to 
the  protection  of  a  court  of  equity,  as  a 
surety;  the  holder  may  proceed  against 
either  party,  at  his  pleasure,  and  does  not 
discharge  the  indorser,  by  not  issuing  or 
by  countermanding,  an  execution  against 
the  maker.  Lenox  v.  Prout,  3  Wheat. 
520,    4    L.    Ed.    449. 

The  bank  of  Alexandria  may  maintain 
an  action  against  the  indorser  of  a  prom- 
issory note,  made  negotiable  in  that  bank, 
without  first  suing  the  maker,  or  proving 
him   insolvent,   although    the   indorsement 
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person  is  held  to  be  an  original  promisor,  guarantor,  or  indorser,  according  to 
the  nature  of  the  transaction  and  the  understanding  of  the  parties  at  the  time 
the  transaction  took  place.*"* 

b.  Interpretation  of  Contract. — The  interpretation  of  the  contract  ought  in 
every  case  to  be  such  as  will  carry  into  effect  the  intention  of  the  parties,  and 
in  most  cases  it  is  admitted  that  proof  of  the  facts  and  circumstances  which  took 
place  at  the  time  of  the  transaction  are  admissible  to  aid  in  the  interpretation  of 
the  language  employed.*^ 

c.  Indorsement  before  Delivery — (1)  Indorser  Liable  Either  as  Maker  or 
Guarantor. — If  one  not  the  promisee  indorses  his  name  in  blank  on  a  negotiable 
promissory  note  before  it  is  indorsed  by  the  payee,  and  before  it  is  delivered  to 
take  effect  as  a  promissory  note,  the  law  presumes  that  he  intended  to  give  it 
credit  by  becoming  liable  to  pay  it  either  as  guarantor  or  as  an  original  promisor.^'' 

(2)  When  Liable  as  Maker. — If  an  irregular  indorser  indorses  at  the  incep- 
tion of  the  note,  his  indorsement  is  presumed  to  have  been  made  for  the  same 
consideration  and  is  a  part  of  the  original  contract  expressed  by  the  note,  and 
he  may  be  charged  as  a  joint  maker  or  original  promisor,'^'   and  it  will  be  pre- 


was  for  the  accommodation  of  the  maker, 
and  notwithstanding  that,  in  Virginia  the 
implied  contract  of  the  indorser  of  a 
promissory  note,  by  the  general  under- 
standing of  the  country,  is,  that  he  will 
pay  the  debt,  if.  by  due  diligence,  it  can- 
not be  obtained  from  the  maker.  Yeaton 
V.  Bank,  5  Cranch  49,  3  L.  Ed.  33. 

It  is  no  objection  that  the  indorsement 
was  for  the  accommodation  of  the  maker. 
The  consideration  moving  from  the  bank 
to  the  maker  of  the  note,  on  the  credit  of 
the  indorser,  charges  both  the  maker  and 
indorser.  Yeaton  v.  Bank,  5  Cranch  49, 
3  L.  Ed.  33. 

84.  Liability  dependent  on  nature  of 
transaction  and  understanding  of  parties. 
— Good  V.  Martin,  95  U.  S.  90.  97.  24  L. 
Ed.  341;  Rey  z\  Simpson,  22  How.  341, 
350,  16  L.  Ed.  260.  See,  also,  Yeager  v. 
Farwell,  13  Wall.  6,  20  L.  Ed.  476. 

In  Illinois,  where  a  person  not  a  party 
to  a  note,  writes  his  name  on  the  back 
of  the  note  at  the  time  the  note  is  made, 
the  presumption  is  that  he  has  assumed 
the  liabilities  and  responsibilities  of  a 
guarantor,  but  this  presumption  is  liable 
to  be  rebutted  by  the  proof.  Andrews  v. 
Congar,  131  U.  S.,  appx.  clxxxiii,  26  L. 
Ed.  90. 

In  Missouri  the  rule  is  that  he  who 
writes  his  name  on  the  back  of  a  note,  of 
which  he  is  neither  the  maker  nor  the 
payee,  is  prima  facie  liable  as  a  joint 
maker.  Andrews  v.  Congar,  131  U.  S., 
appx.   clxxxiii,   26   L.   Ed.   90. 

85.  Interpretation  of  contract. — Good  v. 
Martin,  95  U.  S.  90.  97.  24  L.  Ed.  341;  Rey 
V.  Simpson,  22  How.  341,  342,  16  L.  Ed. 
260. 

Facts  and  circumstances  attendant  at 
the  time  the  contract  was  made  are  com- 
petent evidence  for  the  purpose  of  plac- 
ing the  court  in  the  same  situation,  and 
giving  the  court  the  same  advantages  for 
construing  the  contract  -which  were  pos- 
sessed by  the  actors.  Good  z>.  Martin,  95 
U.    S.   90.   95,   24    L.    Ed.    341;    Cavazos   v. 


Trevino,  6  Wall.  773,  18  L.  Ed.  813;  Rey 
'c'.  Simpson,  22  How.  341,  342,  16  L.  Ed. 
2G0;  Phillips  v.  Preston,  5  How.  278,  292, 
12    L.   Ed.   152. 

86.  Indorser  liable  either  as  maker  or 
guarantor.— Good  v.  Martin,  95  U.  S.  90, 
97,   24    L.    Ed.    341. 

87.  Irregular  indorsement  at  inception 
of  instrument. — Good  v.  Martin.  95  U.  S. 
90,  97,  24  L.  Ed.  341;  Bendey  v.  Town- 
send,  109  U.  S.  665,  667,  27  L.  Ed.  1065, 
Rey  V.  Simpson,  22  How.  341.  351,  16  L. 
Ed.  260;  Moses  v.  National  Bank.  149  U. 
S.  298,  303,  37  L.  Ed.  743.  See  Yeager  v. 
Farwell,  13  Wall  6,  20  L.  Ed.  476. 

If  any  one  not  the  payee  of  a  negotiable 
note,  or,  in  the  case  of  a  note  not  negotia- 
ble, if  any  party  writes  his  name  on  the 
back  of  the  note,  at  or  sufficiently  near 
the  time  it  is  made,  his  signature  binds 
him  in  the  same  way  as  if  it  was  written 
on  the  face  of  the  note  and  below  that 
of  the  maker;  that  is  to  say.  he  is  held 
as  a  joint  maker,  or  as  a  joint  and  several 
maker,  according  to  the  form  of  the  note. 
Good  V.  Martin,  95  U.  S.  90,  97,  24  L.  Ed. 
341. 

If  he  put  his  name  in  blank  on  the  back 
of  the  note  at  the  time  it  was  made  and 
before  it  was  indorsed  by  the  payee,  to 
give  the  maker  credit  with  the  payee,  or 
if  he  participated  in  the  consideration  of 
the  note,  he  must  be  considered  as'  a 
joint  maker  of  the  note.  Good  v.  Martin, 
95  U.   S.   90,  95,  24   L.   Ed.   341. 

In  a  suit  upon  a  promissory  note,  the 
court  below  charged  the  jury  that  if  the 
defendant,  without  making  any  statement 
of  his  intention  in  so  doing,  wrote  his 
name  on  the  back  of  the  note  before  its 
delivery  to  the  payee,  he  is  presumed  to 
have  done  so  as  the  surety  of  the  maker, 
for  his  accommodation,  and  to  give  him 
credit  with  the  payee;  and  that,  if  such 
presumption  is  not  rebutted  by  the  evi- 
dence, he  is  liable  on  t'.e  nore  as  maker. 
Held,  that  the  charge  was  not  erroneous. 
Good  z'.  Martin,  95  U.  S.  90,  24  L.  Ed. 
341. 
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sumed  that  the  indorsement  was  made  at  the  inception  of  the  instrument. ^^ 

(3)  When  Liable  as  Guarantor. — If  an  irregular  indorser  indorses  subsequent 
to  the  date  of  the  instrument  and  without  a  prior  indorsement  by  the  payee,  it 
will  be  presumed  that  it  was  not  made  for  the  same  consideration,  and  the  party, 
if  liable  at  all,  can  be  held  only  as  a  guarantor.^^ 

d.  Indorsement  after  Delivery. — If  his  indorsement  w?.s  subsequent  to  the  mak- 
ing of  the  note  and.  to  the  delivery  of  the  same  to  take  effect,  and  he  put  his  name 
there  at  the  request  of  the  maker,  pursuant  to  a  contract  of  the  maker  with  the 
payee  for  further  indulgence  or  forbearance,  he  can  only  be  held  as  guarantor. ^"^ 

e.  Necessity  for  Nezi'  Consideration  Where  Contract  Is  That  of  Guarantor. — 
Where  the  contract  of  the  irregular  indorser  is  such  as  to  make  him  liable,  if 
liable  at  all,  as  a  guarantor,  it  must  be  founded  upon  sufficient  consideration. ^^ 
But  the  consideration  may  be  the  original  consideration  if  the  note  was  received 
at  his  request  and  upon  his  promise  to  guarantee  the  same,  or  if  the  note  was 
made  at  his  request  and  for  his  benefit.^^ 

f.  Effect  of  Intention  to  Become  Liable  as  Second  Indorser. — Where  the  terms 
of  an  irregular  indorsement  show  that  the  indorser  intended  to  become  liable  only 
as  a  second  indorser,  he  is  entitled  to  the  privileges  accorded  to  such  indorser 
by  the  commercial  law.^^ 

g.  Parol  Evidence  to  Shozu  Time  of  Indorsement. — Parol  evidence  is  admis- 
sible to  show  whether  an  irregular  indorsement  was  made  before  the  indorsement 
of  the  payee  and  before  the  instrument  was  delivered  to  take  t^ect,  or  after  the 
payee  had  become  the  holder.^^ 

D.  Transferrer  by  Delivery. — One  who  transfers  commercial  paper  with- 
out indorsement  or  without  express  assumption  of  liability  assumes  the  same 
liability  as  the  vendor  of  goods  and  chattels. ^"^     The  seller  is  liable  ex  delicto  for 


88.  Presumption  that  indorsement  was 
made  at  inception  of  instrument. — Good 
V.  Martin,  95  U.  S.  90,  97,  24  L.  Ed.  341; 
Michigan  Ins.  Bank  v.  Eldred,  9  Wall. 
544,  19   L.  Ed.  763. 

89.  Indorsement  subsequent  to  date  of 
note.— Good  v.  Martin.  95  U.  S.  90,  97, 
24  L.  Ed.  341. 

90.  Indorsement  after  delivery. — Good 
V.  Martin.  95  U.  S.  90.  94,  24  L.  Ed.  341. 

91.  Necessity  of  consideration. — Good  v. 
Martin,  95  U.  S.  90.  97.  24  L.  Ed.  341; 
Moses  V.  National  Bank,  149  U.  S.  298, 
303,  37  L.  Ed.  743.  See,  generally,  the 
title  GUARANTY. 

92.  Sufficiency  of  consideration. — Good 
V.   Martin.   95    U.    S.   90.   97.   24   L.    Ed.   341. 

93.  Effect  of  intention  to  become  liable 
as  second  indorser. — Good  z\  ?^Iartin.  95 
U.  S.  90,  97,  24  L.  Ed.  341;  Re.v  v.  Simp- 
son, 22   How.  341,  350,  16  L.   Ed.  260 

Third  persons  indorsing  a  negotiable 
promissory  note  before  the  payee,  and 
before  it  is  delivered  to  take  effect,  can- 
not be  held  as  first  indorsers.  for  the  rea- 
son that  they  are  not  payees;  and  no 
party  but  the  payee  of  the  note  can  be 
the  first  indorser,  and  put  the  instrument 
in  circulation  as  a  commercial  negotiable 
security.  Such  a  third  party  may,  if  he 
chooses,  take  upon  himself  the  limited 
obligation  of  a  second  indorser;  but,  if  he 
desire  to  do  so,  he  must  employ  proper 
terms  to  signify  that  intention,  the  rule 
being  that  a  blank  indorsement  supposes 
that  there  are  no  such  terms  employed 
and  that  he  is  liable  either  as  promisor  or 


guarantor.     Good  v.   Martin,   95  U.   S.   90, 
96.   24   L.    Ed.   341. 

If  a  note  was  intended  for  discount, 
and  an  irregular  indorser  puts  his  name 
on  the  back  of  the  note  with  the  under- 
standing of  all  the  parties  that  his  in- 
dorsement shall  be  inoperative  until  the 
instrument  is  indorsed  by  the  payee,  he 
is  liable  only  as  a  second  indorser,  in  the 
commercial  sense,  and  as  such  is  clearly 
entitled  to  the  privileges  which  belong  to 
such  an  indorser.  Good  v.  Martin,  95  U. 
S.  90,  95,  24  L.  Ed.  341;  Key  v.  Simpson, 
22   How.  341,  350.   16   L.   Ed.  260. 

94.  Parol  evidence  to  show  time  of 
indorsement. — Good  v.  Martin,  95  U.  S. 
90,  97.  24  L.  Ed.  341.  See,  generally,  the 
title  PAROL  EVIDENCE. 

95.  Liability  same  as  vendor  of  chattel. 
— Mever  v.  Richards,  163  U.  S.  385,  405, 
41   L.'Ed.   199. 

Both  in  England  and  in  the  United 
States  the  doctrine  is  universally  recog- 
nized that  where  commercial  paper  is 
sold  without  indorsement  or  without  ex- 
press assumption  of  liability  on  the  paper 
itself,  the  contract  of  sale  and  the  obliga- 
tions which  arise  from  it,  as  between 
vendor  and  vendee,  are  governed  by  the 
common  law,  relating  to  the  sale  of  goods 
and  chattels.  So,  also,  the  undoubted  rule 
is  that  in  such  a  sale  the  obligation  of  the 
vendor  is  not  restricted  to  the  mere  ques- 
tion of  forgery  vel  non,  but  depends  upon 
whether  he  has  delivered  that  which  he 
contracted  to  sell,  this  rule  being  desig- 
nated,  in   England,  as  a   condition   of  the 
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bad  idihh,^^'  and  ex  contractu  there  is  an  implied  warranty  on  his  part  that  they 
belong-  to  him  and  are  not  forgeries, 9"  also  as  to  the  existence  of  the  instrument 
sold,^^  but  when  there  is  no  express  stipulation  there  is  no  liability  beyond  this.^* 

E.  Accommodation  Parties — 1.  Liability  to  Accommodated  Party. — 
One  who  makes,  draws  or  indorses  commercial  paper  for  the  accommodation  of 
another  is  not  liable  to  the  latter  thereon,  but  only  to  his  transferee.^ 

2.  Liability  to  Purchaser. — An  accommodation  party  to  commercial  paper 
is  liable  to  one  who  takes  it  in  good  faith  and  for  value,  whether  he  be  the  payee 
or  a  subsequent  trans feree,^  and  the  mere  fact  that  a  purchaser  for  value  has 
knowledge  that  the  paper  was  drawn  for  accommodation  does  not  prevent  him 
from  recovering  thereon.^  If  the  drawee  of  a  bill,  two  of  the  drawers  of  which 
are  known  to  be  accommodation  parties,  has  sufficient  funds  of  the  other  drawer 


principal  contract,  as  to  the  essence  and 
substance  of  the  thing  agreed  to  be  sold, 
and  in  this  country  being  generally  termed 
an  implied  warranty  of  identity  of  the 
thing  sold.  Meyer  v.  Richards,  163  U.  S. 
385    405,   41    L.    Ed.    199. 

In  Meyer  v.  Richards,  163  U.  S.  385, 
413,  41  L.  Ed.  199,  it  was  said  that  there 
was  no  foundation  for  the  assertion  that 
the  cases  of  Otis  v.  Cullum.  92  U.  S. 
447,  23  L.  Ed.  496;  Orleans  v.  Piatt.  99  U. 
S.  676,  25  L.  Ed.  404.  and  .Etna  Life  Ins. 
Co.  V.  Middleport,  124  U.  S.  534,  31  L. 
Ed.  537,  supported  the  doctrine  that  a 
sale  of  commercial  paper  without  recourse 
was  not,  as  between  the  vendor  and 
vendee,  governed  by  the  ordinary  rule  of 
common    law. 

"Nor  does  the  case  of  Otis  v.  Cullum, 
92  U.  S.  447,  23  L.  Ed.  496,  justify  the 
assumption  that  this  court  laid  down  the 
rule  that  a  mere  sale  of  commercial  paper, 
as  between  vendor  and  vendee,  when  the 
sale  was  made  without  recourse,  created 
some  peculiar  and  exceptional  warranty 
to  be  considered  in  this  particular  as  the 
law  merchant."  Meyer  v.  Richards,  163  U. 
S.    385,   413,    41    L.    Ed.    199. 

96.  Liability  for  bad  faith. — Otis  v. 
Cullum,  92  U.  S.  447,  23  L.  Ed.  496;  Meyer 
V.  Richards,  163  U.  S.  385,  405,  41  L.  Ed. 
199^ 

97.  Implied  warranties  of  ownership 
and  genuineness. — Otis  v.  Cullum,  92  U. 
S.  447,  23  L.  Ed.  496;  Meyer  v.  Richards, 
163  U.  S.  385,  405,  41   L.  Ed.   199 

98  Warranty  as  to  existence  of  instru- 
ment.—Meyer  V.  Richards.  163  U.  S.  385, 
41    L.   Ed.   199. 

Where  bonds  were  sold  and  transferred 
by  delivery,  parties  believing  them  to  be 
valid,  it  was  held  that  the  transferee 
might  recover  the  consideration  where 
the  bonds  turned  out  to  be  void  because 
illegally  put  in  circulation.  Meyer  v. 
Richards,  163  U.  S.  385,  41  L.  Ed.  199. 

99.  Liability  limited  to  warranties. — 
Otis  V.  Cullum,  92  U.  S.  447,  2.'',  L.  Ed. 
496;  Meyer  v.  Richards.  163  U.  S.  385, 
405,  41   L.   Ed.    199. 

Assignors  who  did  not  indorse  the  note, 
but  assigned  it  by  deed,  and  covenanted 
that    it    should    be    first    paid    out    of    the 


proceeds  of  sale  of  the  property  conveyed 
in  the  deed  of  trust,  cannot  be  held  per- 
sonally responsible.  The  covenant  in  the 
assignment  was  only  that  the  note  as- 
signed should  have  a  preference.  Rich- 
ards V.  Holmes,  18  How.  143,  15  L  Ed 
304. 

1.  Liability   to   accommodated   party 

Tiffany  v.  Bonfman's  Sav.  Institution,  18 
Wall.  375.  3S5,  21    L.   Ed.   868. 

2.  Liability  to  purchaser  for  value. — ■ 
Tiffany  v.  Boatman's  Sav.  Institution,  18 
Wall.  375,  385,  21  L.  Ed.  868;  Israel  v. 
Gale,  174  U.  S.  391,  395,  43  L.  Ed.   1019. 

In  all  cases  of  an  indorsement  for  ac- 
commodation, the  indorser  is  likened  to  a 
drawer  without  funds  in  the  hands  of  the 
acceptor.  French  v.  Bank,  4  Cranch  141. 
161,   2    L.    Ed.    576. 

A.,  residing  in  St.  Louis,  and  treating 
through  B.,  of  the  same  place,  for  a  loan 
of  money  from  C.  in  Boston,  got  a 
promise  from  C.  of  the  money  wanted, 
A.'s  own  note  and  a  mortgage  by  him 
on  real  estate  near  St.  Louis  being  con- 
templated and  agreed  on  as  the  security 
to  be  given.  C.  relied  wholly  on  B.  to 
look  after  the  sufficiency  or  the  security 
(which  he  desired  "first  and  foremost" 
should  be  ample)  and  after  the  prepara- 
tion of  the  note  and  mortgage,  all  of 
which  B.  assumed  to  do.  Having  had 
both   note  and   mortgage  e.xecuted  by  A., 

B.  sent  them  to  C.  with  a  slight  departure 
in  the  note  from  the  agreement,  and,  in 
addition,  a  slight  informality  in  the  mort- 
gage.     No   money   being  yet   advanced   by 

C.  he  returned  both  papers  to  B.  in  order 
to  have  the  informality  in  the  mortgage 
corrected,  and,  at  the  same  time  requested 
B.  to  indorse  the  note,  saying:  "This  will 
do  you  no  harm,  and  will  be  an  accom- 
modation to  me."  B.  did  indorse  the 
note.  The  mortgaged  property  having 
proved  insufficient  to  pay  the  debt,  B.,  on 
suit  brought  by  C,  was  held  liable  as 
indorser.  Yeager  v.  Farwell,  13  Wall  g 
20   L.   Ed-  476. 

3.  Effect  of  purchaser's  knowledge  that 
paper  is  accommodation  paper. — Israel  t. 
Gale,  174  U.  S.  391.  395.  43  L.  Ed.  1019; 
Yeager  v.  Farwell,  13  Wall.  6,  20  L.  Ed. 
476 
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in  his  hands  to  pay  the  bill  at  its  maturity,  he  is  obliged  to  apply  the  funds  to 
that  bill,  and  the  accommodation  drawers  are  discharged.^ 

3.  Liability  Inter  Se. — The  various  parties  to  an  accommodation  paper  where 
no  consideration  has  passed  as  among  themselves,  are  not,  unless  by  special  agree- 
ment, bound  to  pay  an  equal  proportion  as  cosureties.'"* 

F.  Evidence  to  Show  Agreement  as  to  Liability — 1.  General  Rule. — 
It  is  a  firmly  settled  principle,  that  parol  evidence  of  an  oral  agreement  alleged 
to  have  been  made  at  the  time  of  the  drawing,  making,  or  indorsing  of  a  bill  or 
note,  cannot  be  permitted  to  vary,  qualify,  or  contradict,  or  add  to  or  subtract 
from,  the  absolute  terms  of  the  written  contract,^  and  in  the  absence  of  fraud. 


4.    Discharge  of  accommodation  drawer. 

— Brander   v.    Phillips,    16    Pet.    121,    10    L. 
Ed.    909. 

B.  &  McK.,  merchants,  at  New  Orleans, 
were  the  factors  of  P.  &  Co.  of  Hunts- 
ville,  Alabama,  and  made  advances  on  cot- 
ton shipped  to  them;  in  August.  1834,  P. 
&  Co.  were  indebted  to  B.  &  McK., 
$1,350;  and  Williams,  the  agent  of  B.  & 
McK..  agreed  with  P.  &  Co.,  that  B.  & 
McK.  would  advance  $8,000  on  bills  to  be 
drawn  between  the  20th  of  April,  and  the 
31st  of  July,  1835,  by  P.  &  Co.,  and  any 
two  of  six  persons  named,  among  whom 
were  Horton  and  Terry,  two  of  the  de- 
fendants in  this  suit.  Before  July  31st, 
1835,  several  shipments  of  cotton  were 
made  to  B.  &  McK.,  by  P.  &  Co.,  and 
several  bills  were  drawn  by  them,  jointly 
with  Horton  &  Terry,  and  by  others, 
without  them;  all  of  which  were  accepted 
by  B.  &  McK.;  these  bills,  with  the  ad- 
vances before  made,  amounted  to  $29,795, 
and  the  proceeds  of  the  shipments  were 
$22,460.  B.  &  McK.  applied  these  proceeds 
to  the  liquidation  of  the  bills  drawn  by 
P.  &  Co.,  to  the  exclusion  of  those  drawn 
by  them  jointly  with  Horton  and  Terry; 
and  as  these  bills  exceeded  the  proceeds 
of  the  cotton,  they  brought  an  action  on 
a  bill  drawn  June  4th,  1835,  by  P.  &  Co., 
and  Horton  and  Terry,  amounting  to 
$3,000.  The  circuit  court  instructed  the 
jury,  that  if  they  believed  from  the  evi- 
dence, that  at  the  maturity  of  the  bill,  B. 
&  McK.  had  sufficient  funds  of  P.  &  Co. 
to  pay  the  bill,  and  Horton  and  Terry  to 
be  accommodation  drawers,  and  sureties 
only,  then,  in  the  absence  of  any  instruc- 
tions from  P.  &  Co.  in  regard  to  the  ap- 
plication of  the  funds,  B.  &  McK.  were 
bound  to  apply  them  to  pay  the  bill,  and 
could  not  hold  them  to  pay  a  bill  drawn 
by  P.  &  Co.  only,  which  had  been  ac- 
cepted by  them,  and  was  not  then  due. 
Held,  that  the  instructions  of  the  circuit 
court  were  correct.  Brander  v.  Phillips, 
16   Pet.   121,   10   L.   Ed.   909. 

5.  Liability  inter  se. — McCarty  v. 
Roots,  21  How.  432,  457,  16  L.'  Ed.  1C2; 
McDonald  v.  INIagruder,  3  Pet.  470,  7  L. 
Ed.  744. 

A  note  was  discounted  at  the  office  of 
discount  and  deposit  of  the  Bank  of  the 
United  States,  in  the  city  of  Washington, 
for    the    accommodation     of    the    maker, 


indorsed  by  A  and  B;  neither  of  the  in- 
dorsers  receiving  any  value  for  his  in- 
dorsement, but  indorsing  the  note  at  the 
request  of  the  maker,  without  any  com- 
munication with  each  other.  The  note  was 
renewed,  from  time  to  time,  under  the 
same  circumstances,  and  was  at  length 
protested  for  nonpayment;  and  separate 
suits  having  been  brought  by  the  bank 
against  the  indorsers,  the  maker  being  in- 
solvent, judgments  in  favor  of  the  bank 
were  obtained  against  both  the  indorsers. 
The  bank  issued  an  execution  against  A, 
the  first  indorser,  and  he  having  paid  the 
whole  debt  and  costs,  instituted  this  suit 
against  B,  the  second  indorser,  for  con- 
tribution, claiming  one-half  of  the  sum  so 
paid  by  him  in  satisfaction  of  the  judg- 
ment obtained  by  the  bank.  Held,  that 
he  was  not  entitled  to  recover.  McDon- 
ald V.  Magruder,  3  Pet.  470,  7  L.  Ed.  744. 

Where  an  accommodation  bill  of  ex- 
change was  paid  by  one  of  the  indorsers, 
and  there  was  no  special  agreement  that 
they  should  be  bound  to  pay  in  equal  pro- 
portions as  cosureties,  the  indorser  who- 
took  it  up  had  a  right  to  assign  it  as  col- 
lateral security  for  a  pre-existing  debt; 
and  the  assignee  can  maintain  a  suit 
against  the  original  payee,  who  was  also 
an  indorser.  McCarty  v.  Roots,  21  How. 
432.   16   L.    Ed.    162. 

6.  Evidence  to  shew  agreement  as  to 
liability. — Forsythe  v.  Kimball,  91  U,  S. 
291.  294,  23  L.  Ed.  352;  Specht  V.  How- 
ard, 16  Wall.  564,  21  L.  Ed.  348;  Cox  v. 
National  Bank,  100  U.  S.  704,  25  L.  Ed. 
739;  Brent  v.  Bank,  1  Pet.  89,  7  L.  Ed. 
65;  Holmes  v.  Goldsmith.  147  U.  S.  150, 
159,  37  L.  Ed.  118;  Renner  v.  Bank.  9 
Wheat.  581,  6  L.  Ed.  166;  United  States 
Bank  v.  Dunn,  6  Pet.  51,  8  L.  Ed.  316; 
:\Iartin  z'.  Cole,  104  U.  S.  30.  39.  26  L.  Ed. 
647;  Brown  v  Spofiford,  95  U.  S.  474,  481. 
24  L.  Ed.  508;  Burke  v.  Dulaney,  153  U. 
S.  228,  233,  38  L.  Ed.  698. 

"The  contracts  on  a  bill,  as  interpreted 
by  the  law  merchant,  are  contracts  in 
writing.  Extrinsic  evidence  is  not  ad- 
missible to  contradict  or  vary  their  ef- 
fect." Martin  v.  Cole,  104  U.  S.  30,  37, 
26   L.   Ed.   647. 

"In  an  action  by  immediate  indorsee 
against  an  indorser,  no  evidence  is  ad- 
missible that  would  not  be  admissible  in 
a    suit     by     a    party     in    privity    with     the 
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accident,  or  mistake,  the  rule  is  the  same  in  equity  as  at  law.*^ 

2.  Evidence  to  Vary  Contract  of  Maker — a.  As  between  Parties. — As  be- 
tween the  parties  to  a  note,  it  has  always  been  held  that  evidence  showing  the 
real  relation  of  the  parties  is  admissible,  because  it  does  not  change  or  vary  the 
contract,  but  shows  what  it  really  was.**  A  want  of  delivery  may  be  shown  by 
parol.'-^ 

b.  As  against  Bona  Fide  Holder. — As  against  a  third  party  who  has  become, 
in  good  faith,  the  holder  of  a  promissory  note,  the  maker  will  not  be  permitted 
to  escape  from  the  legal  import  of  his  formal  contract  by  an  offer  of  parol  evi- 
dence.^^  Thus,  parol  evidence  is  not  admissible  to  show  an  instrument  in  form 
of  a  promissory  note  to  be  a  mere  memorandum  which  is  not  to  be  enforced 
against  the  maker, ^^  or  to  extend  the  time  of  payment, i-  or  to  provide  for  pay- 
ment out  of  a  particular  fund,  or  in  any  other  way  than  that  specified  in  the  in- 
strument,^3  Qi-  to  make  the  payment  dependent  upon  condition, ^-^  and  a  parol 
agreement  between  joint  makers,  in  the  absence  of,  and  unknown  to,  the  payee, 
as  to  their  liability,  is  not  binding  on  the  payee. ^^ 

3.  Evidence  to  Vary  Contract  of  Drawer. — Parol  evidence  of  an  under- 


drawer,    against    him."      Martin    v.    Cole, 
104  U.   S.  30,   37,  26   L.   Ed.   647. 

The  rule  is  settled  that  a  negotiable  in- 
strument, in  the  hands  of  an  innocent 
holder  for  value,  cannot  be  contradicted, 
to  his  prejudice,  by  evidence  of  an  oral 
agreement  or  understanding  between  the 
original  parties  variant  from  the  terms 
of  their  written  contract.  Burke  v.  Du- 
laney,   153   U.   S.  228,  233,  38   L.   Ed.   G9S. 

7.  The  rule  is  the  same  in  equity  as  at 
law.— Forsythe  v.  Kimball,  91  U.  S.  291, 
23  L.  Ed.  352;  Martin  v.  Cole,  104  U.  S. 
30,  39.  26  L.  Ed.  647;  Brown  v.  Spofford, 
95   U.   S.  474,   481,  24   L.   Ed.   508. 

8.  As  between  parties. — Holmes  v. 
Goldsmith,  147  U.  S.  150,  159,  37  L.  Ed. 
118;  Burke  z>.  Dulaney,  153  U.  S.  228,  233, 
38   L.   Ed.   698. 

9.  Want  of  delivery. — Burke  v.  Dula- 
ney.  153   U.    S.   228,   234,   38    L.    Ed.   698. 

"The  rule  that  e.xcludes  parol  evidence 
in  contradiction  of  a  written  agreement 
presupposes  the  existence  in  fact  of  such 
agreement  at  the  time  suit  is  brought. 
But  the  rule  has  no  application  if  the 
writing  was  not  delivered  as  a  present 
contract."  Burke  v.  Dulanej^  153  U.  S. 
228,   234,    38    L.    Ed.    698. 

Upon  an  issue  between  the  original  par- 
ties to  the  note,  evidence  tending  to  show 
that  the  written  instrument  was  never,  in 
fact,  delivered  as  a  present  contract,  un- 
conditionally binding  upon  the  obligor  ac- 
cording to  its  terms  from  time  of  such  de- 
livery, but  that  it  was  left  in  the  hands  of 
a  party,  to  become  an  absolute  obligation  , 
of  the  maker,  in  the  event  of  his  electing, 
upon  examination  or  investigation,  to  take 
a  stipulated  interest  in  certain  property, 
does  not  alter  or  vary  the  terms  of  the 
contract,  shows  that  the  contingency 
never  happened,  and  proves  that  there 
never  was  any  concluded,  binding  contract 
entitling  the  party  who  claimed  the  ben- 
efit of  it  to  enforce  its  stipulation.  Burke 
V.  Dulaney,  153  U.  S.  228,  233,  38  L.  Ed. 
698. 


10.  As     against     bona     fide     holder.— 

Holmes  v.  Goldsmith,  147  U.  S.  150.  159, 
37  L.  Ed.  118;  Brown  v.  Spofford,  95  U 
S.  474,  24  L.  Ed.  508;  Burke  v.  Dulaney, 
153  U.  S.  228,  234,  38  L.  Ed.  698;  Burnes 
V.  Scott,  117  U.  S.  582,  29  L.  Ed.  991; 
Phillips  V.  Preston,  5  How  278.  291  12 
L.    Ed.    152. 

Negotiable  notes  are  written  instru- 
ments, and  as  such  they  cannot  be  con- 
tradicted, nor  can  their  terms  be  varied  by 
parol  evidence;  and  that  proposition  is 
universally  true  where  the  promissory 
note  is  in  the  hands  of  an  innocent  holder. 
Brown  z:  Spofiford,  95  U.  S.  474,  480,  24 
L.   Ed.   508. 

11.  Evidence  to  show  note  to  be  mem- 
orandum.—Burnes  v.  Scott,  117  U.  S. 
582,  29   L.   Ed.  991. 

12.  Evidence  to  extend  time  of  payment. 

— Brown  2'.  Spofford,  95  U.  S.  474.  482. 
24   L.   Ed.   508. 

13.  Evidence  to  vary  instrument  as  to 
manner  of  payment. — Brown  r.  Spofford, 
95    U.    S.   474.   4S2,   24    L.    Ed.   508. 

14.  Evidence  to  show  condition  as  to 
payment. — Brown  v.  Spoft'ord,  95  U.  S. 
474,  482,  24   L.    Ed.   508. 

15.  Agreement  between  joint  makers, 
in  absence  of  payee. — Nelson  v.  Flint,  166 
U.  S.  276.  278,  41   L.  Ed.  1002. 

Conversations  between  two  makers  of 
a  note,  in  the  absence  of  the  paj'ce,  are 
clearly  not  binding  upon  the  latter.  No 
representations,  true  or  false,  made  by 
one  maker  of  a  note  to  another,  no  secret 
understanding  between  such  makers,  no 
inducements  offered  by  one  to  the  other, 
affect  the  validity  of  the  instrument  in  the 
hands  of  the  payee  unless  he  knew  or  was 
chargeable  with  notice  of  such  facts.  The 
vital  question  is  not  what  passed  between 
the  makers  by  themselves,  but  what 
passed  between  the  payee  and  any  one  of 
the  makers.  Nelson  v.  Flint,  166  U.  S. 
276,   278,   41    L.    Ed.    1002. 


346 


BILLS,  NOTES  AND  CHECKS. 


standing  between  the  drawer  of  a  bill  of  exchange  and  the  party  in  who^e  favor 
the  bill  is  drawn  is  inadmissible  to  vary  the  terms  of  the  instrument. ^^  Thus 
where,  by  the  face  of  the  bill,  the  owner  of  it  has  a  right  to  demand  acceptance 
immediafely,  and  to  protest  it  for  nonacceptance,  proof  of  a  parol  contract,  that 
it  should  not  be  presentable  till  a  distant,  uncertain,  or  undefined  period,  tends 
to  alter  and  vary,  in  a  very  material  degree,  its  operation  and  effect,  and  is  in- 
admissible.^'^ 

4.  Evidence  to  Vary  Contract  op  Indorser — a.  As  hehveen  Parties. — An 
indorser  of  a  promissory  note  is  a  competent  witness  to  prove  an  agreement  in 
writing  made  with  its  holder  at  the  time  of  his  indorsement,  that  he  shall  not 
be  held  liable  thereon,  where  the  paper  has  not  afterwards  been  put  into  cir- 
culation, but  is  held  by  the  party  to  whom  the  indorsement  was  made.^^ 

b.  As  against  Bona  Fide  Holder. — As  against  a  bona  fide  holder  for  value, 
parol  evidence  is  not  admissible  to  show  an  agreement  varying  the  ordinary  lia- 
bility of  an  indorser. ^^  Thus  parol  evidence  is  not  admissible  to  vary  a  blank 
indorsement  from  what  the  law  imports. "*^  For  instance,  it  cannot  be  shown 
by  parol  evidence  to  be  an  indorsement  without  recourse.-^ 
'  c.  Contract  hetzueen  Indorscrs  to  Dimde  Loss. — A  contract  between  two  in- 
dorsers  that  they  will  divide  the  loss  between  them  is  a  good  contract,  and 
founded  on  a  sufficient  consideration,  and,  as  between  themselves,  may  be  shown 
by  parol   evidence. 2- 


16.  Parol  evidence  to  vary  contract  of 
drawer. — Brown  v.  Spofford,  9.5  U.  S.  474, 
4  80,  24  L.  Ed.  508;  Brown  v.  Wiley,  20 
How.  442,   15   L.   Ed.   965. 

17.  Parol  evidence  to  show  agreement 
postponing  time  of  presentment. — Brown 
r.  Wiley,  20   How.  442,  447,  15   L.  Ed.  965. 

18.  As  between  parties. — Davis  v. 
B.-own,  94  U.  S.  423,  24  L.   Ed.  204. 

Where  at  the  time  of  the  indorsement 
and  transfer  of  a  negotiable  note,  an 
agreement  was  made  that  the  holder 
should  send  it  for  collection  to  the  bank 
at  which  it  was,  on  its  face,  made  payable, 
and  in  the  event  of  its  not  being  paid  at 
maturity,  should  use  reasonable  and  due 
diligence  to  collect  it  from  the  drawer  and 
prior  indorsers  before  resorting  to  the  last 
indorser,  the  holder  is  bound  to  condi- 
tions beyond  those  which  are  implied  in 
the  ordinary  transfer  and  receipt  of  com- 
mercial instruments.  Camden  v.  Dore- 
mus,  3  How.  515,  11  L.  Ed.  705. 

Waiver  of,  or  estoppel  to  show,  agree- 
ment.— The  omission  of  indorsers  on  a 
series  of  notes,  transferred  to  the  holder 
in  settlement  of  their  own  note  held  by 
him,  upon  an  agreement  in  writing  that 
they  should  not  be  held  liable  on  their 
indorsement,  to  set  up  the  agreement  as 
a  defense  to  an  action  against  them, 
brought  by  the  holder  on  two  of  the  notes, 
does  not  preclude  them  from  setting  up 
the  agreement  in  a  second  action  by  the 
ho! '?r  on  others  of  the  same  series  of 
notes.  The  judgment  in  the  original  action 
does  not  operate  as  an  estoppel  against 
showing  the  existence  and  validity  of  the 
agreement  in  the  second  action.  Davis  v. 
Brown,   94   U.   S.   423,   24   L.    Ed.   204. 

19.  Agreement  varying  indorser's  lia- 
bility.—Brown  V.  Spofford,  95  U.  S.  474, 
24  L.  Ed.  508;  Phillips  v.  Preston,  5  How. 


278,  291.  12  L.  Ed.  152;  Martin  v.  Cole, 
104  U.  S.  30,  26  L.  Ed.  647. 

Where,  at  the  time  of  making  and  in- 
dorsing a  promissory  note,  a  written  con- 
tract in  relation  thereto  is  entered  into 
by  the  parties,  parol  testimony  varying 
or  contradicting  its  terms  is  not  admis- 
sible. Brown  v.  SpofTord,  95  U.  S.  474, 
24  L.   Ed.   508. 

A  note  in  the  following  form:  "Four 
months  after  date  we  promise  to  pay  to 
the  order  of  Geo.  Moebs,  Sec.  &  Treas., 
ten  hundred  sixty  one  &  24-100  dollars, 
at  Merchants'  &  Manufacturers'  National 
Bank,  value  received.  Peninsular  Cigar 
Co.;  Geo.  Moebs,  Sec.  &  Treas.,"  was  in- 
dorsed: "Geo.  Moebs,  Sec.  &  Treas." 
Held,  that  this  is  a  note  "drawn  by,  pay- 
able to,  and  indorsed  by,  the  corporation. 
There  is  no  ambiguity  in  the  indorsement, 
but,  on  the  contrary,  such  indorsement 
is,  in  terms,  that  of  the  Peninsular  Cigar 
Company.  This  being  true,  it  follows  that 
the  court  below  was  right  in  excluding 
from  the  jury  the  evidence  offered  to  ex- 
plain away  and  modify  the  terms  of  such 
indorsement."  Falk  v.  Moebs,  127  U.  S. 
592.   607.    32    L.    Ed.   266. 

20.  Evidence  to  vary  blank  indorse- 
m.ent.— Phillips  v.  Preston,  5  How.  278, 
291,   12    L.    Ed.    152. 

21.  Evidence  to  show  blank  indorse- 
ment to  be  one  without  recourse. — Mar- 
tin V.  Cole,  104  U.  S.  30,  26  L.  Ed.  647; 
United  States  Bank  v.  Dunn,  6  Pet.  51,  8 
L.  Ed.  316. 

22.  Contract  between  indorsers  to  di- 
vide loss. — Phillips  f.  Preston,  5  How. 
278.  12   L.  Ed.  152. 

The  payee  and  the  notary  are  compe- 
tent witnesses  to  prove  the  contract. 
Phillips  V.  Preston,  5  How.  278,  12  L.  Ed. 
152. 
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5.  Evidence  with  Respect  to  Guaranty. — It  is  competent  to  prove  by 
parol,  that  the  guarantor  signed  his  name  in  blank  on  the  back  of  a  promissory 
note,  and  authorized  another  to  write  a  sufificicnt  guarantee  over  it.^^ 

XI.    Payment  of  Bills  of  Exchange  Supra  Protest. 

A  stranger  to  the  drawer  and  indorser  of  a  nonaccepted  bill  of  exchange  may 
intervene  supra  protest,  to  pay  the  same  for  the  honor  of  an  indorser  or 
drawer.--*  If  the  drawees  of  a  bill  of  exchange,  who  refuse  to  honor  the  bill, 
and  thus  deny  the  authority  of  the  drawer  to  draw  upon  them,  were  bound  in 
good  faith  to  accept  or  pay  the  bill,  as  drawees,  they  will  not  be  permitted  to 
change  the  relation  in  which  they  stood  to  the  parties  on  the  bill,  by  a  wrong- 
ful act  and  can  acquire  no  right,  as  the  holders  of  the  bill  paid  supra  protest,  if 
they  were  bound  to  honor  it,  in  the  character  of  drawees.-'^  If  a  stranger  at 
the  request  of  the  drawee  of  a  bill  of  exchange,  and  under  his  guarantee,  ac- 
cept and  pay  the  bill,  supra  protest,  for  the  honor  of  the  indorser,  the  party 
against  whom  suit  is  brought  for  the  amount  paid,  may  avail  himself  of  every 
defense  which  he  could  have  had,  if  the  bill  had  been  paid,  supra  protest,  for 
the  honor  of  the  indorser.  by  the  drawee,  and  suit  brought  for  the  same.-" 

XII.    Payment  and  Discharge. 

A.  Payment — 1.  To  Whom  Payment  May  Be  ^^Iade. — Payment  of  paper 
payable  to  bearer  may  be  made  to  any  holder  thereof.-"  In  general,  payment  of 
an  instrument  payable  to  order,  and  specially  indorsed,  can  be  made  to  no  one 
but  the  indorsee. 2'^  but  if  the  payee  regains  possession  of  it,  it  seems  that  he 
may  receive  payment,  possession  in  such  case  being  evidence  of  authority  to  re- 
ceive payment. 29  Where  an  instrument  payable  at  a  bank  is  lodged  with  the 
bank  for  collection,  the  bank  becomes  the  agent  of  the  payee  to  receive  pav- 
ment,3<^  but  a  bank  is  not  authorized  to  receive  payment,  as  the  agent  of  the 
payee,  merely  because  the  instrument   is  payable  there. -"^^ 

2.  Medium    of    Payment — a.   ll'licre   Xo   Medium   Specified   in   Paper (I) 

In  Gefieral. — A  note  given  to  pay  money  generally  is  a  note  to  pay  in  legal 
currency,  and  the  right  to  discharge  it  with  a  particular  paper,  is  an"  extrinsic 
circumstance  depending  on  its  being  due  to  the  person  or  body  corporate  re- 
sponsible for  that  paper,  which  right  is  terminated  by  a  transfer  of  the  debt.-'^^ 

23.  Guaranty. — United  States  Bank  v.  28.  Instruments  payable  to  order  and 
Dunn,  G  Pet.  51,  8  L.  Ed.  310.  See,  gen-  specially  indorsed. — Gor<>^crat  z'  McCartv 
erallv,    the    title    GUARANTY.  2  Dall.    144.  14S.  i    L.   Ed    3-M     '    "         '      '' 

24.  Payment  for  honor  by  stranger.-  29.  Right  of  payee  of  instrument,  paya- 
Komg  V.  Bayard,  1  Pet.  2.50,  .  L.  Ed.  1.52,  ble  to  order  and  specially  indorsed,  to  re- 
Dodge  V.  Freedmans  Sav.,  etc.,  Co..  93  ceive  payment.— Morris  f  Foreman  1 
U.   S..  379,  385,  23   L.   Ed.  920.  Dall.    ^:k    1    L.    Ed.    9G.   explained   SnGor- 

Tt  IS  no  objection  to  this  mtervention  ^g^at  v.  McCarty,  2  Dall  144  147  1  L 
tliat  it  has  been   done,  at  the  request,  and       jtj     304  ... 

under    the    guarantee,    of    the    drawees    of 
the  bill,  who  had  refused  to  accept  or  pay 


30.   Instrument  payable  at  and  lodged  in 


the  same;   the  arrangements   made  by  the  p^j"^,"^^ '"''''^  ''    ^'"'"^-    '   ^^ '''"■  -*  * '  •   '^    ^' 

pavee    of    the    dishonm-ed    bill,    with    the  -   ■  - 

drawees,  by  which  he  was  to  be  protected  31.     Instrument    payable    at    bank,    but 

from    loss,    do    not    afifect    the    liability    of  not  lodged  there  for  collection.— Ward  v. 

the   party  to   the  bill,   for  whose   honor   it  Smith,  7  W  all.  447.  19  L.  Ed.  207;  Cheney 

has   been   paid       Konig  v.    Bayard,    1    Pet.  ^'-    Libby,   134   U.   S.   68.   33   L.   Ed.   818. 

250,  7  L.  Ed.   132.  Where    such    instrument    is    not    lodged 

25.  Right  of  drawees  of  bill  to  pay  ^'th  the  bank,  whatever  the  bank  receives 
supra  protest.— SchiniiTulpennich  z'.  Bay-  from  the  maker  to  apply  upon  the  instru- 
ard,  1   Pet.  2():!,  2G4,  7   L.   Ed.   138.  ment,   it  receives  as  his  agent,   not  as   the 

26.  Defenses  available  against  party  agent  of  the  payee.  Ward  v.  Smith,  7 
making  payment  supra  protest.— Konig  v.  Wall.  447,  19  L.  Ed.  207;  Cheney  z:  Libby, 
P.ayard,   1    Pet.  250.  7   L.   Ed.    132.  134    U.    S.   68.  33    L.   Ed.    818. 

27.  Paper  payable  to  bearer. — Long  ^^  32.  Medium  of  payment  in  general. — 
Thayer,  150  U.  S.  520,  37  L.  Ed.  1167.  United  States  z\  Robertson.  5  Pet.  641, 
See  ante,  "Presumptions  in  Holder's  Fa-  660,  8  L.  Ed.  257;  Thorington  v.  Smith,  8 
vor,"  VIII,  D.  Wall.   1,   19  L.  Ed.  361. 
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(2)  Bank  Bills. — The  doctrine  that  bank  bills  are  a  good  tender,  unless  ob- 
jected to  at  the  time,  on  the  ground  that  they  are  not  money,  only  applies  to 
current  bills,  which  are  redeemed  at  the  counter  of  the  bank  on  presentation, 
and  pass  at  par  value  in  business  transactions  at  the  place  where  oftered.^^ 

(3)  Payment  to  Agents. — Payment  to  an  agent  not  specially  authorized  to 
receive  any  thing  else  must  be  made  in  the  legal  currency  of  the  country,  or  in 
bills  which  pass  as  money  at  their  par  value  by  the  common  consent  of  the 
community.^'* 

b.  ]Vhere  Medium  Specified  in.  Paper — (1)  Paper  Payable  in  Current  Funds. 
— An  instrument  payable  in  current  funds  is  payable  in  whatever  is  receivable 
and  current  by  law  as  money,  whether  in  the  form  of  notes  or  coin.^-^ 

(2)  Paper  Payable  in  Specie  or  Coin. — Where  a  note  is  for  dollars,  payable 
by  its  terms,  in  specie,  the  terms  "in  specie"  are  merely  descriptive  of  the  kind 
of  dollars  current  recognized  by  law ;  and  mean  that  the  designated  number  of 
dollars  shall  be  paid  in  so  many  gold  or  silver  dollars  of  the  coinage  of  the 
United  States-^i^  If  an  instrument  is  payable  in  specie  or  coin,  payment  may 
be  in  coined  dollars.^" 

(3)  Paper  Payable  in  "Dollars." — An  instrument  made  by  and  payable  to 
citizens  of  one  of  the  States  of  the  Union,  payable  in  "dollars,"  is  payable  in 
lawful  money  of  the  United  States.^s  and  parol  evidence  is  inadmissible  to  mod- 
ify or  explain  the  contract.^^  But  evidence  may  be  received  that  a  bill  or 
note  payable  in  the  Confederate  States,  during  the  rebellion,  in  "dollars,"  was 
in  fact  made  for  the  payment  in  Confederate  dollars.^*^  The  evidence  to  es- 
tablish the  fact  that  payment  was  to  be  made  in  Confederate  dollars  must  be 
clear   and   convincing.-*^ 


33.  Bank  bills.— Ward  z:  Smith,  7  Wall. 
447.  19   L.   Ed.  207. 

34.  Payment  to  agent. — Ward  r.  Smith, 
7  Wall.  447.  19  L.  Ed.  207:  Fretz.  z'.  Sto- 
ver,  22   Wall.    198.   22    L.    Ed.    769. 

After  the  late  rebellion  broke  out,  debt- 
ors in  the  rebellious  states  had  no  right 
to  pay  to  the  agents  or  trustees  of  their 
creditors  in  the  loyal  states,  debts  due  to 
these  last  in  any  currency  other  than  le- 
gal currency  of  the  United  States.  Paj-- 
ment  in  Confederate  notes  or  in  Virginia 
bank  notes  (security  for  whose  pa3^ment 
was  Confederate  bonds,  and  which  notes 
like  the  bonds  themselves  never,  after  the 
rebellion  broke  out,  were  safe,  and  be- 
fore it  closed  had  become  worthless), 
held  to  have  been  no  payment,  and  the 
debtor  charged  de  novo.  Fretz  v.  Stover, 
22   Wall.   198,   22    L.   Ed.   769. 

35.  Instrument  payable  in  current 
funds. — Bull  z\  First  Xat.  Bank,  123  U.  S. 
105.   Ill,   31    L.   Ed.   97. 

36.  Instruments  payable  in  specie. — 
Trebilcock  z\  Wilson,  12  Wall.  687,  20  L. 
Ed.   460. 

37.  Instruments  payable  in  specie  or 
coin.— Trebilcock  z:  Wilson.  12  Wall.  687. 
20  L.  Ed.  460;  Bronson  z\  Rodes,  7  Wall. 
229,  19  L.  Ed.  141. 

38.  Contract  to  pay  dollars. — Thoring- 
ton  z:  Smith,  8  Wall.  1,  19  L.  Ed.  361; 
Trebilcock  z:  Wilson,  12  Wall.  687,  20  L. 
Ed.  460;  Cook  Z'.  Lillo,  103  U.  S.  792,  793, 
26    L.    Ed.    460. 

39.  When  evidence  to  show  "dollars" 
to  mean  Confederate  dollars  inadmissi- 
ble.—Thorington  z:  Smith,  8  Wall.  1,  19 
L.  Ed.  361. 


40.  When  evidence  to  show  "dollars" 
to  mean  Confederate  dollars  admissible. 
—Thorington  v.  Smith,  8  Wall.  1,  19  L. 
Ed.  361;  Stewart  f.  Salamon,  94  U.  S. 
434,  24  L.  Ed.  275;  Cook  v.  Lillo,  103  U. 
S.   792,  26  L.   Ed.  460. 

41,  Evidence  must  be  clear  and  con- 
vincing.—Cook  z\  Lillo.  103  U.  S.  792, 
793,  26   L.   Ed.   460. 

Where  the  loan  for  which  notes  sued 
on  were  given  was  made  by  a  check  on 
one  of  the  New  Orleans  banks,  and  the 
business  of  the  banks  was  at  that  time 
done  in  Confederate  currency,  that  kind 
of  money  being  received  and  paid  out  in 
ordinary  transactions,  but  the  evidence 
failed  entirely  to  show  that  the  dollars 
called  for  in  the  notes  were,  by  the  agree- 
ment or  understanding  of  the  parties. 
Confederate  dollars,  and  it  was  nowhere 
intimated  that  the  dollars  the  debtor  ex- 
pected to  pay  on  his  loan  were  other  or 
different  from  those  he  owed  on  his  old 
debt,  and  not  long  after  the  notes  were 
given.  New  Orleans  was  taken  possession 
of  by  the  military  forces  of  the  United 
States,  and  was  never  afterwards  witlirn 
the  Confederate  lines,  and  pa\'ments  to  a 
large  amount  both  of  principal  and  inter- 
est had  been  made,  and  always  in  lawful 
money  or  its  equivalent,  and  no  claim  was 
ever  made  that  the  notes  called  for  Con- 
federate dollars  until  about  the  time  of 
the  commencement  of  the  suit,  fifteen 
j-ears  after  the  notes  were  given,  and  after 
thousands  of  dollars  had  been  paid  and 
many  extensions  of  time  secured,  it  was 
held  that  the  court  below  was  clearly 
right,  in   rendering  a  decree  without  any 
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(4)  Paper  P.ayahle  in  Confederate  Note. — The  parties  to  a  bil.  or  note  may 
contract  for  payment  in  Confederate  notes.-* 2  A  party  entitled  to  be  paid  in 
Confederate  notes  can  only  receive  their  actual  value  at  the  time  and  place  of 
the  contract,  in  lawful  money  of  the  United  States.^^ 

(5)  Paper  L^ayable  in  Commodities. — The  act  of  February  25th,  1862,  in 
declaring  that  the  notes  of  the  United  States  shall  be  lawful  money  and  a 
legal  tender  for  all  debts,  only  applies  to  debts  which  are  payable  in  money 
generally,  and  not  to  obligations  payable  in  commodities  or  obligations  of  any 
other  kind.'*'* 

3.  TexdKr  of  Payment. — The  designation  of  a  bank  as  the  place  of  pay- 
ment of  bill  or  note  imports  a  stipulation  that  its  holder  will  have  it  at  the  bank 
when  due  to  receive  payment,  and  that  the  promisor  will  produce  there  tlie 
funds  to  pay  it,  and  if  he  is  at  the  bank,  at  the  maturity,  with  the  necessary 
funds  to  pay  it,  he  so  far  satisfies  the  contract  that  he  cannot  be  made  respon- 
sible  for  any   future  damages,  either  as   costs  of   suit  or   interest,   for  delay."*^ 

4.  Indorsement  of  Payment  on  Paper. — Where  a  payment  is  indorsed 
in  the  same  monetary  terms  which  are  used  in  the  note  itself,  the  presumption 
is  that  it  was  intended  to  be  credited  in  the  same  circulating  medium.  If  the 
parties   intended   otherwise,   some   proof   on   the   subject   should   be   presented.^^ 

5.  Effect  of  Canceeeation  of  One  of  Set  of  Bills. — Where  bills  are 
drawn  in  sets  and  sent  in  payment  of  goods,  and  upon  a  refusal  of  the  drawees 
to  accept,  one  of  the  bills  is  returned  to  the  remitter,  the  person  to  whom  the 
bills  were  originally  sent  cannot  subsequently  indorse  another  of  the  set  over 
to  a  third  party,  as,  by  redelivering  the  bill  to  the  drawer,  it  was  extinguished 
and    in    effect   canceled.^" 

6.  Agreement  to  Release  Principal  upon  Payment  of  Interest. — 
Where  it  is  agreed  that  the  maker  of  the  note  shall  be  released  from  liability 
for  the  principal,  upon  the  payment  by  him  in  advance  of  a  certain  per  cent, 
of  interest  until  the  payee's  death,  an  action  by  the  payee's  executors  may  be 
sustained  on  the  note  in  the  absence  of  any  showing  by  the  maker  of  pcrform- 


deduction  for  the  depreciated  value  of 
Confederate  dollars.  Cook  v.  Lillo,  10;5 
U.  vS.  792,  703,  26  L.  Ed.  460. 

42.  Right  to  contract  for  payment  in 
Confederate  notes. — Thorington  v.  Smith, 
8  Wall.  1,  19  L.  Ed.  361;  Fretz  v.  Stover, 
22  Wall.  198,  22  L.  Ed.  769;  Ward  v. 
Smith,  7  Wall.  447,  19  L.  Ed.  207;  Stewart 
V.  Salamon,  94  U.  S.  434,  24  L.  Ed.  275; 
Cook  V.  Lillo.  103  U.  S.  792,  26  L.  Ed. 
460. 

A  contract  for  the  payment  of  Confed- 
erate states  treasury  notes,  made  between 
parties  residing  within  the  so-called  Con- 
federate states,  can  be  enforced  in  the 
courts  of  the  United  States,  the  contract 
having  been  made  on  a  sale  of  property  in 
the  usual  course  of  business,  and  not  for 
the  purpose  of  giving  currency  to  the 
notes  or  otherwise  aiding  the  rebellion. 
Thorington  v.  Smith,  8  Wall.  1,  19  L.  Ed. 
361. 

43.  Amount  of  recovery  in  la^wful 
money. — Thorington  v.  Smith,  8  Wall.  1, 
19  L.  Ed.  361;  Stewart  v.  Salamon,  94  U. 
S.  434,  24  L.  Ed.  275;  Cook  v.  Lillo,  103 
U.  S.  792,  26  L.  Ed.  460. 

Where  a  promissory  note  for  dollars, 
made  in  Georgia,  in  January,  1863,  is 
shown  to  have  been  solvable  in  Confed- 
erate treasury  notes,  the  sum  thereby 
payable   in   actual   money   must   be   ascer- 


tained by  the  value  in  coin  or  legal  cur- 
rency of  the  United  States,  at  the  time 
when  and  place  where  the  note  was  made, 
of  such  trcasurj^  notes,  equal  in  nominal 
amount  to  the  number  of  dollars  speci- 
fied. Stewart  v.  Salamon,  94  U.  S  434, 
24   L.   Ed.  275. 

44.  Instrument  payable  in  commodities 
not  payable  in  government  notes. — Tre- 
bilcock  V.  Wilson,  12  Wall.  687,  20  L.  Ed. 
460. 

45-  What  constitutes  tender  as  to  pa- 
per payable  at  bank. — V\'allace  v.  McCon- 
nell,  13  Pet.  136,  10  L.  Ed.  95;  Ward  v. 
Smith,  7  Wall.  447,  19  L.  Ed.  207.  See, 
generally,    the    title    TENDER. 

46.  Indorsement  of  payment. — Stewart 
V.  Salamon,  94   U.   S.  434,  24   L.  Ed.  275. 

Accordingly,  where  a  promissory  note 
for  dollars,  shown  to  be  solvable,  at  the 
time  it  was  made,  in  Confederate  treasury 
notes,  had  a  receipt  for  a  specified  num- 
ber of  dollars  indorsed  upon  it.  it  was 
held  that,  in  the  absence  of  proof,  the 
principal  designated  on  the  face  of  the 
note  was  reduced  only  by  the  amount 
specified  in  the  receipt.  Stewart  v.  Sala- 
mon,  94   U.   S.   434,   24   L.    Ed.   275. 

47.  Effect  of  cancellation  of  one  of  set 
of  bills. — Ingraham  v.  Gibbs,  2  Dall.  134, 
1    L.   Ed.   330, 
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ance  of  the  condition  as  to  the  payment  of  interest,  in  advance*^' 

7.  Effect  of  Payment  by  Particular  Parties — a.  Effect  of  Payment  by 
Indorser. — On  the  payment  of  a  bill  or  note  by  an  indorser  thereof,  it  does  not 
cease    to   be    transferrable."*^ 

b.  Effect  of  Payment  by  Stranger. — Where  the  amount  due  by  commercial 
paper  is  paid  by  a  stranger  thereto,  it  is  a  question  of  fact  whether  the  transac- 
tion amounts  to  a  payment  and  extinguishment  of  the  instrument  or  merely  a 
purchase  thereof.^''  If  the  intention  to  continue  the  existence  of  the  instru- 
ment  is   apparent,   the   transaction   will   be    sustained   as   a   purchase. ^^ 

8.  Evidence  of  Payment. — Possession  of  a  bill  and  protest  by  the  first  in- 
dorser are  not  sufficient  evidence  of  payment  to  the  last  indorsee.^^  The  (je_ 
fense  of  compromise  and  settlement  fails,  where  there  is  no  evidence  to  sup- 
port  it. ^3 

9.  Recovery  Back  of  Payments — a.  Payments  Made  under  Mistake. — 
Overpayments  made  under  mistake  of  law  as  to  amount  due  cannot  be  recovered 
back  at  law  or  in  equity.^-* 

b.  Payment  of  Forged  Paper — (1)  Where  Payor's  Ozvn  Name  Is  .  Forged. 
— Where  one  accepts  forged  paper  purporting  to  be  his  own,  and,  adopting  it  as 
genuine,  pays  it  to  a  holder  for  value,  he  cannot  recall  the  payment.^^  The 
bare  receipt  of  the  paper  accompanied  by  payment  may  be  equivalent  to  adop- 
tion.^^     But  a  person  is  not  obliged  to  repudiate  paper  until  he  ought  to  have 


48.  Agreement  to  release  principal  upon 
payment  of  interest. — Harmon  i'.  McAd- 
ams,  120  U.   S.   363,  30  L.   Ed.  683. 

49.  Payment  by  indorser. — McCarty  v. 
Roots,  21  How.  432.  437,   16  L.   Ed.   162. 

Where  an  accommodation  bill  of  ex- 
change was  paid  by  one  of  the  indorsers, 
and  there  was  no  special  agreement  that 
they  should  be  bound  to  pay  in  equal 
proportions  as  cosureties,  the  indorser 
who  took  it  up  had  a  right  to  assign  it 
as  collateral  security  for  a  pre-existing 
debt;  and  the  assignee  can  maintain  a  suit 
against  the  original  payee,  who  was  also 
an  indorser.  McCarty  v.  Roots,  21  How. 
432,    16   L.    Ed.    162. 

Right  to  contribution  and  subrogation. 
— See  post,  "Rights  of  Sureties  Making 
Payment,"  XII.  A.  10.  And  see,  gener- 
ally, the  titles  CONTRIBUTION  AND 
EXONERATION;   SUBROGATION. 

50.  Whether  transaction  a  payment  a 
question  of  fact — Dodge  v.  Frecdman's 
Sav.,  etc.,  Co.,  93  U.  S.  379,  386,  23  L.  Ed. 
920;  Wood  v.  Guarantee  Trust,  etc.,  Co., 
128  U.  S.  416,  32  L.  Ed.  472;  Carter  v. 
Burr,   113  U.  S.  737,  28   L.  Ed.   1147. 

51.  Intention  to  continue  existence  of 
instrument. — Dodge  v.  Freedman's  Sav., 
etc.,  Co.,  93  U.  S.  379,  386,  23  L.  Ed.  920; 
Carter  v.  Burr,  113  U.  S.  737,  28  L.  Ed. 
1147. 

Where  a  note,  deposited  in  bank  for 
collection  by  its  owner,  was  paid  by  a 
person  not  a  party  thereto,  with  the  in- 
tention of  having  it  remain  as  an  existing 
security,  and  the  money  so  paid  was  re- 
ceived by  the  owner  of  the  note;  held, 
that  such  person  thereby  became  the  pur- 
chaser of  the  note,  the  negotiability  of 
which  remains  after  as  before  maturity, 
subject   to   the    equities    between    the   par- 


ties.     Dodge     V.     Freedman's     Sav.,     etc., 
Co.,  93   U.   S.   379,  23   L.   Ed.   920. 

In  Carter  v.  Burr,  113  U.  S.  737,  28  L. 
Ed.  1147,  the  evidence  was  held  sufficient 
to  show  that  a  purchase  and  not  payment 
was  intended  by  the  parties. 

52.  Possession  of  bill  by  first  indorser 
not  evidence  of  payment  to  last  indorsee. 
— Gorgerat  v.  McCarty,  2  Dall.  144.  145, 
1   L.  Ed.  324. 

53.  Failure  of  evidence  to  support  de- 
fense.— On  a  suit  by  the  holder  of  prom- 
issory notes  against  the  maker,  who  sets 
up  as  his  only  defense  that  such  holder 
had  made  a  compromise  of  them — show- 
ing, however,  no  such  compromise,  but 
the  reverse  of  it — it  is  no  error  to  charge 
— along  with  other  instructions,  appro- 
priate, given — that  if  the  jury  find  that  the 
defendant  executed  and  delivered  the 
notes  and  that  he  has  not  paid  the  same, 
they  will  find  for  the  plaintifif.  Dwyer  v. 
Dunbar,  5  Wall.   318.   18   L.   Ed.  489. 

54.  Payments  made  under  mistake  of 
law. — United  States  Bank  v.  Daniel,  12 
Pet.  32,  9  L.  Ed.  989  (payment  of  re-ex- 
change under  mistake   of  law). 

55.  Recovery  back  where  payor's  name 
is  forged. — Cooke  v.  United  States,  91  U. 
S.   389,  396,   23   L.   Ed.   237. 

56.  Receipt  of  paper  and  payment 
equivalent  to  adoption. — Often  the  bare 
receipt  of  the  paper  accompanied  by  pay- 
ment is  equivalent  to  an  adoption  within 
the  meaning  of  the  rule;  because,,  as  every 
man  is  presumed  to  know  his  own  signa- 
ture, and  ought  to  detect  its  forgery  by 
simple  inspection,  the  examination  which 
he  can  give  when  the  demand  upon  him  is 
made  is  all  that  the  law  considers  nec- 
essary for  his  protection.  He  must  repu- 
diate  as    soon    as    he    ought   to   have    dis- 
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discovered  the  forgery, •'^'^  and  in  some  cases  undoubtedly  is  entitled  to  examine 
accounts  and  records  kept  by  him  for  purposes  of  verification,  and  where  lie 
acts  with  due  diligence  in  ascertaining  and  repudiating  the  instrument,  he  is 
entitled  to  recover  back  such  judgments  as  he  has  made  thereon.*^  If  paper 
is  received  and  paid  by  an  agent,  the  principal  is  not  charged  unless  the  agent 
had  authority  to  act  for  him  in  passing  upon  the  character  of  the  instrument.^'-* 

(2)  Payment  of  Forged  Bill  by  Draii'ee. — The  drawee  of  a  bill  is  bound  to 
know  the  signature  of  the  drawer,  and  acceptance  or  payment  of  a  bill  is  an 
admission  of  its  genuineness,  and  he  cannot  recover  from  a  bona  fide  holder 
money  paid   on   a   forged   bill.''*' 

(3)  Payment  on  Forged  Indorsement. — Where  a  bill  of  exchange  had  upon 
it  the  forged  indorsement  of  the  payees,  but  it  had  been  put  into  circulation  bv 
the  drawers  with  such  forged  indorsement  already  upon  it,  and  it  was  purchased 
in  the  market  by  a  bona  fide  holder,  who  presented  it  to  the  drawee,  who  ac- 
cepted and  paid  it  at  maturity,  and  then  the  drawers  failed,  the  drawee  cannot 
recover  back  the  money  which  he  had  paid  to  the  bona  fide  holder.*^ ^ 

c.  Payment  of  Bill  on  Faith  of  Forged  Bill  of  Lading. — Where  a  consignor 
who  has  been  in  the  habit  of  drawing  bills  of  exchange  on  his  consignee  with 
bills  of  lading  attached  to  the  drafts  drawn,  draws  bills  on  him  with  forged 
bills  of  lading  attached  to  the  drafts,  and  has  the  drafts  with  the  forged  bills 
of  lading  so  attached  discounted  in  the  ordinary  course  of  business  by  a  bank 
ignorant  of  the  fraud,  and  the  consignee,  not  knowing  of  the  forgery  of  the  bills 
of  lading,  pays  the  drafts,  the  consignee  has  no  recourse  against  the  bank.^- 


covered  the  forgery,  otherwise  he  will  be 
regarded  as  accepting  the  paper.  Un- 
necessary delay  under  such  circumstances 
is  unreasonable;  and  unreasonable  delay 
is  negligence,  which  throws  the  burden  of 
the  loss  upon  him  who  is  guilty  of  it, 
rather  than  upon  one  who  is  not.  Cooke 
V.  United  States,  91  U.  S.  389,  396,  23  L. 
Ed.    237. 

57.  Time  for  discovery  of  forgery. — 
Cooke  V.  United  States,  91  U.  S.  389,  396, 
23    L.    Ed.    237. 

Where  treasury  notes,  indorsed,  sold 
and  delivered  at  dififerent  times  between 
Sept.  20  and  Oct.  8  at  the  office  of  the 
subtreasury  of  the  United  States  in  New 
York,  were  returned  Oct.  12  by  the  treas- 
ury department,  as  spurious,  to  the  as- 
sistant treasurer  in  that  city,  who  had 
purchased  or  redeemed  them  with  the 
money  of  the  United  States,  and  due  no- 
tice was  given  the  following  day  to  the 
party  from  whom  he  had  received  them; 
held,  that  there  was  no  such  delay  in  re- 
turning the  notes  as  would  preclude  the 
United  States  from  recovering  the  money 
paid  therefor.  Cooke  v.  United  States, 
91    U.    S.    389,   23    L.    Ed.    237. 

58.  Right  to  examine  accounts  and  rec- 
ords.—Cooke  V.  United  States,  91  U.  S. 
389.   396,   23   L.    Ed.   237. 

"When,  therefore,  a  party  is  entitled 
to  something  more  than  a  mere  inspection 
of  the  paper  before  he  can  be  required  to 
pass  finally  upon  its  character — as,  for 
example,  an  examination  of  accounts  or 
records  kept  by  him  for  the  purposes 
of  verification — negligence  suiificicnt  to 
charge  him  with  a  loss  cannot  be  claimed 
until  this  examination  ought  to  have  been 
completed."  Cooke  v.  United  States,  91  U. 
S.  389,   396,  23    L.   Ed.   237. 


Time  for  examination  of  accounts  and 
records. — If,  in  the  ordinary  course  of 
business,  this  miglit  liave  been  done  be- 
fore payment,  it  ought  to  have  been,  and 
payment  without  it  will  have  the  effect 
of  an  acceptance  and  adoption.  Cooke  v. 
United  States,  91  U.  S.  389,  396,  23  L. 
Ed.  237. 

If  the  presentation  is  made  at  a  time 
when,  or  at  a  place  where,  such  an  exam- 
ination cannot  be  had,  time  must  be  al- 
lowed for  that  purpose;  and,  if  the  money 
is  then  paid,  the  parties,  the  one  in  pa^-- 
ing  and  the  other  in  receiving  payment, 
are  to  be  understood  as  agreeing  that  a 
receipt  and  payment  under  such  circum- 
stances shall  not  amount  to  an  adoption, 
but  that  further  inquiry  may  be  made, 
and,  if  the  paper  is  found  to  be  counter- 
feit, it  may  be  returned  within  a  reason- 
able time.  Cooke  v.  United  States,  91  U. 
S.   389,   396,  23   L.   Ed.   237. 

What  is  reasonable  must  in  every  case 
depend  upon  circumstances;  but,  until  a 
reasonable  time  has  in  fact  elapsed,  the 
law  will  not  impute  negligence  on  ac- 
count of  delay.  Cooke  z\  United  States, 
91    U.   S.   3S9,   396,   2;!    L.    Ed.   237. 

59.  Acceptance  and  payment  by  agent. 
— Cooke  V.  United  States,  91  U.  S.  389, 
397,  23  L.  Ed.  237. 

60.  Payment  by  drawee  on  forged  bill. 
— Hortsman  v.  Henshaw,  11  How.  177, 
13  L.  Ed.  653;  Hoffman  v.  National  Citv 
Bank.  12  Wall.  181,  20  L.  Ed.  366;  United 
States  Bank  v.  Georgia  Bank.  10  Wheat. 
333,   6   L.    Ed.   334. 

61.  Payment  on  forged  indorsement. — 
Hortsman  v.  Henshaw,  11  How.  177,  13 
L.   ICd.   653. 

62.  Payment  of  bill  on  faith  of  forged 
bill  of  lading. — Hoffman  v.   National  City 
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d.  Misappropriation  of  Proceeds  of  Bill  by  Agent. — \\'here  a  principal  ac- 
cepts and  pays  to  a  bank  having  them  for  collection  bills  of  exchange  drawn  by 
his  agent,  he  cannot  recover  back  from  the  bank  the  amount  paid  thereon  on 
subsequent  discovery  that   the   agent  has   misappropriated   the  proceeds.^-^ 

10.  Rights  of  Sureties  Making  Payment. — In  general,  the  indorser,  by 
paying  the  bill,  has  a  complete  power  to  reinstate  himself  in  the  possession  and 
ownership  of  the  bill,  and  thus  to  entitle  himself  to  a  personal  remedy  on  the 
instrument  against  all  antecedent  parties,^"^  but  in  the  absence  of  agreement,  he 
cannot  recover  the  amount  paid  or  any  part  thereof  from  a  subsequent  in- 
dorser.^^  If  indorsers  are  cosureties,  one  of  them  paying  the  whole  debt  has 
a  right  to  contribution  against  the  other.''''  An  indorser  or  surety  has  a  right 
to  pay  the  amount  of  the  note  or  bill  to  the  holder,  and  to  be  subrogated  to  all 
of  his  rights.'''  He  may  thus  have  the  advantage  of  a  judgment,^^  or  mort- 
gaged^ held  by  the  holder  against  the  principal  debtor. 

B.  Discharge  of  Parties  Secondarily  Liable — 1.  Change  of  Contract. 
- — Any  material  change  in  the  contract  on  which  he  is  a  surety,  made  by  the 
principal  parties  to  it,  without  his  assent,  discharges  the  surety,  even  though  he 
may  be  benefited  by  such  change :  the  reason  being  that  he  has  not  assented  to 
the  contract  in  its  altered  form,  and  has  a  right  to  stand  upon  the  very  terms  of 
his   undertaking.'^** 


Bank,  12  Wall.  177.  181.  20  L.  Ed.  366. 
Tee.  generally,  the  title  BILL  OF  LAD- 
ING, ante  p.  232. 

63.  Misapprcpriaticn  cf  proceeds  by 
agent  drawing  en  principal. — First  Xat. 
Bank  v.  Hall,  101  U.  S.  43.  25  L.  Ed.  822. 
See.  generallv.  the  title  PRINCIPAL 
AND  AGENT. 

A.  B.  &  Co.,  a  firm  engaged  in  selling 
live  stock  on  commission,  authorized  a 
bank  to  cash  drafts  drawn  on  the  firm  by 
C,  their  agent,  who  forwarded  live  stock 
to    them.      Some    controversy   arising.    A., 

B.  &  Co.  wrote  to  the  bank  as  follows: 
Jan.  15.  1876.  "Hereafter  we  will  pay 
drafts  only  on  actual  consignments.  We 
cannot  advance  money  a  week  in  advance 
of  shipment.  The  stock  must  be  in  tran- 
sit so  as  to  meet  draft  same  day  or  the 
day  after  presented  to  us.  This  letter 
will  cancel  all  previous  arrangement  of 
letters  of  credit  in  reference  to  C."  The 
cashier  of  the  bank  replied  as  follows: 
Jan.  17.  1876.  "Your  favor  of  the  15th 
received.  I  note  what  you  say.  We  have 
never  knowingly  advanced  any  money  to 

C.  on  stock  to  come  in.  Have  always 
supposed  it  was  in  transit.  After  this 
we  shall  require  ship'g  bill."  There  was 
no  further  communication  on  this  sub- 
ject between  the  parties.  C.  continued 
to  draw  on  the  firm  as  before,  and  the 
bank,  without  requiring  bills  of  lading,  to 
cash  the  drafts,  all  of  which  were  accepted 
and  paid  by  the  firm.  The  bank  acted  in 
good  faith.  C.  absconded  with  the  pro- 
ceeds of  two  drafts,  and  the  firm  brought 
this  action  against  the  bank  to  recover 
the  amount.  Held,  that  the  letters  con- 
stitute no  contract,  and  the  bank  is  not 
responsible  to  the  firm  for  cashing  the 
drafts  without  bills  of  lading  attached. 
First  Nat.  Bank  v.  Hall,  101  U.  S.  43,  25 
L.  Ed.   822. 


64.  Right  of  indorser  making  payment 
to  sue  prior  parties  on  paper. — McLemore 
f.  Powell,  12  Wheat.  554,  555,  6  L.  Ed. 
726:  :Morgan  z'.  Reintzel.  7  Cranch  273,  3 
L.   Ed.   340. 

65.  Right  of  indorser  against  subse- 
quent parties. — Phillips  z\  Preston.  5  How. 
27S,    292.    12    L.    Ed.    152. 

66.  Contribution. — McDonald  v.  Ma- 
gruder,  3  Pet.  470.  7  L.  Ed.  744;  Lidder- 
dale  v.  Robinson,  12  Wheat.  594,  6  L.  Ed. 
740.  See.  generally,  the  title  CONTRI- 
BUTION AND  EXONERATION. 

Under  the  statute  of  Virginia,  giving  to 
debts  due  on  protested  bills  of  exchange, 
the  rank  of  judgment  debts,  a  joint  in- 
dorser, who  has  paid  more  than  his  pro- 
portion of  the  debt,  has  a  right  to  satis- 
faction out  of  the  assets  of  his  coindorser, 
with  the  priority  of  a  judgment  creditor. 
Lidderdale  v.  Robinson,  12  Wheat.  594,  6 
L.  Ed.  740. 

67.  Subrogation. — Lenox  z'.  Prout,  3 
Wheat.  520,  4  L.  Ed.  449;  Pratt  v.  Law, 
9  Cranch  456,  3  L.  Ed.  791.  See,  gen- 
erally, the   title  SUBROGATION. 

68.  Right  to  benefit  of  judgment. — 
Lenox  z:  Prout,  3  Wheat.  520,  4  L.  Ed. 
440. 

69.  Right  to  benefit  of  mortgage. — ■ 
Pratt  z\  Law,  9  Cranch  456,  3  L.  Ed. 
791. 

Where  bills  are  drawn  for  the  accom- 
modation of  three  parties  and  they  execute 
a  mortgage  of  their  joint  property  to 
indemnify  the  drawer,  and  agree  that  each 
shall  take  up  a  third  part  of  the  bills, 
one  who  paj-s  the  total  amount  may  have 
the  benefit  of  the  mortgage  given  to  in- 
demnify the  drawer.  Pratt  v.  Law,  9 
Cranch  456,  3  L.  Ed.  791.  See,  gener- 
ally, the  title  SUBROGATION. 

70.  Change  of  contract. — Cross  v.  Al- 
len,   141    U.    S.    528,    537,    35    L.    Ed.    843; 
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2.  Extension  of  Time  to  Principal. — In  order  for  an  indorser  or  surety 
to  be  released  by  an  extension  of  time  to  the  principal  debtor,  there  must  have 
been  a  binding  agreement  between  the  holder  and  the  debtor  for  such  exten- 
sion J  ^  The  agreement  must  be  without  the  assent  of  the  surety  or  indorser/ 2 
for  a  definite  time,'^  and  founded  on  a  sufficient  consideration."*  An  agree- 
ment for  an  extension  of  time  cannot  be  inferred  from  the  mere  payment  of 
interest,  where  the  holder  does  not  agree  to  extend  the  time  except  upon  re- 
ceiving new  notes  signed  in  a  particular  way  and  such  new  notes  are  not  exe- 
cuted.'''^ 

3.  Discharge     of    Principal    Debtor    from    Custouy.— Discharge    of    the 


Reese  v.  United  States,  9  Wall.  13,  19  L. 
Ed.  541;  Ross  V.  Jones,  22  Wall.  576,  587, 
22  L.  Ed.  730.  See,  generally,  the  title 
SURETYSHIP. 

"If  the  holder  of  a  negotiable  promis- 
sory note  does  anything,  the  effect  of 
which  is  to  suspend,  impair,  or  destroy 
the  right  of  the  prior  parties  to  indemnity 
from  those  otherwise  liable  over  to  them, 
he  cannot  resort  to  the  parties  affected 
by  his  conduct  to  make  good  the  default 
of  the  maker  of  the  instrument."  Ross 
V.  Jones,  22  Wall.  576,  587,  22  L.  Ed.  730. 

71.  Necessity  of  binding  agreement  for 
extension  of  time. — Cross  v.  Allen,  141  U. 
S.  528,  537,  35  L.  Ed.  843;  United  States 
V.  Hodge,  6  How.  279,  283.  12  L.  Ed.  437; 
Robertson  v.  Vogle,  1  Ball.  252,  1  L.  Ed. 
123;  Gordon  v.  Third  Nat.  Bank,  144  U. 
S.  97,  103,  36  L.  Ed.  360;  McLemore  v. 
Powell,  12  Wheat.  554,  6  L.  Ed.  726; 
Creath  v.  Sims.  5  How.  192,  12  L.  Ed. 
111. 

Indulgence  of  the  principal  debtor  with- 
out a  definite  agreement  does  not  dis- 
charge a  surety  nr  indorser.  Bank  v. 
Mackey,  140  U.  S.  220,  35  L.  Ed.  485. 

72.  Want  of  assent  of  surety  or  in- 
dorser.—Bank  V.  Mackey.  140  U.  S.  220, 
35   L.  Ed.   485. 

Where  the  holder  of  a  note  and  the 
accommodation  indorser  entered  into  an 
agreement  in  writing  by  which  the  in- 
dorser consented  that  the  payment  thereof 
might  be  extended  until  he  gave  written 
notice  to  the  contrary,  it  was  held  that 
the  agreement  evidently  contemplated  and 
authorized  only  an  extension  of  time 
which  .=hould  neither  discharge  nor  in- 
crease the  liability  of  any  party  to  the 
note,  and  there  being  two  makers,  the 
agreement  did  not  look  to  an  extension 
which  did  not  leave  them  both  liable  to 
pay  at  the  end  of  the  extended  time,  and 
that  an  extension  to  the  principal  maker 
which  discharged  a  second  maker,  also 
discharged  the  indorser.  Bank  v.  Mackey. 
140   U.    S.   220,  35   L.   Ed.   48.-.. 

73.  Necessity  for  extension  to  be  for 
definite  time.— Cross  v.  Allen,  141  U.  S. 
528,  5:!7,  35  L.  Ed.  843;  Gordon  v.  Third 
Nat.  Bank,  144  U.  S.  97,  103.  36  L.  Ed. 
360;  McLemore  v.  Powell,  12  Wheat.  554, 
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6  L.  Ed.  726;  Creath  v.  Sims,  5  How.  192, 
12   L.    Ed.   111. 

74.  Necessity  for  agreement  for  exten- 
sion to  be  founded  on  consideration. — 
Cross  V.  Allen,  141  U.  S.  528,  537.  35  L. 
Ed.  843;  Gordon  v.  Third  Nat.  Bank,  144 
U.  S.  97,  103,  36  L.  Ed.  360;  McLemore 
V.  Powell,  12  Wheat.  554,  6  L.  Ed.  726; 
Creath  v.  Sims,  5  How.  192.  12  L.  Ed. 
Ill;  Bank  v.  Hatch,  6  Pet.  250,  8  L.  Ed. 
387;  United  States  v.  Hodge,  6  How.  279, 
283,   12   L.  Ed.   437. 

An  agreement  between  the  creditor  and 
principal  debtor  for  delay,  or  otherwise 
changing  the  nature  of  the  contract,  to 
the  prejudice  of  the  surety,  in  order  to 
discharge  the  latter,  must  be  an  agree- 
ment having  a  sufficient  consideration, 
and  binding  in  law  upon  the  parties.  Mc- 
Lemore V.  Powell,  12  Wheat.  554,  6  L.  Ed. 
726. 

A  mere  agreement  by  the  holder  of  a 
bill,  with  the  drawer,  for  delay,  without 
any  consideration  for  it,  and  without  any 
communication  with  or  assent  of  the  in- 
dorser, will  not  discharge  the  latter,  after 
he  has  been  fixed  in  his  responsibility,  by 
the  refusal  of  the  drawee,  and  due  notice 
to  himself.  McLemore  v.  Powell,  12 
Wheat.  554,  6  L.  Ed.  726. 

A  suit  was  instituted  by  the  bank  against 
A,  the  drawer  of  a  bill  of  exchange,  In- 
dorsed by  B,  which  suit  stood  for  trial 
at  an  approaching  term;  the  attorney  and 
agent  of  the  bank  agreed  with  A,  that  the 
suit  against  him  should  be  continued,  with- 
out judgment,  until  the  term  after  that 
at  which  judgment  would  have  been 
entered,  if  A  would  permit  a  person  rn 
confinement  under  an  execution  at  his 
suit,  to  attend  a  distant  court,  as  a  wit- 
ness for  the  bank,  in  a  suit  in  which  the 
bank  was  plaintiff;  the  witness  was  per- 
mitted to  attend  the  court,  and  the  suft 
against  A  was  continued,  agreeable  to 
the  said  agreement.  This  was  an  agree- 
ment for  a  valuable  consideration,  and 
not  a  mere  voluntary  and  discretionary 
exercise  of  authority  on  the  part  of  the 
agent  of  the  bank;  it  was  a  virtual  dis- 
charge of  the  indorser  of  the  bill.  Bank 
V.   Hatch.  6   Pet.  250.  8   L.   Ed,   ;!8T. 

75.  I'iference  of  agreement  from  re- 
ceipt of  interest.— Bank  v.  Mackey,  140 
U.  S.  220.  35   L.   Ed.  485. 
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maker  against  whom  judgrnent  has  been  obtained  from  custody  under  a  ca.  sa. 
releases  the  indorser."'' 

4.  Effect  of  Taking  Security  from  Principal  Debtor. — The  fact  that 
the  holder  of  a  bill  of  exchange  takes  collateral  security  therefor  from  the 
drawer  does  not  release  the  indorserJ'^ 

5.  Withdrawal  of  Execution  against  Maker. — Although  the  original 
undertaking  of  an  indorser  of  a  promissory  note  be  contingent,  and  he  cannot 
be  charged,  without  timely  notice  of  nonpayment  by  the  maker,  yet,  when  the 
holder  has  taken  this  precaution,  and  has  proceeded  to  judgment  against  both 
of  them,  he  is  at  liberty  to  issue  an  execution  or  not,  as  he  pleases,  on  the  judg- 
ment against  the  maker,  without  affording  any  cause  of  complaint  to  the  in- 
dorser ;  or  if  he  issues  an  execution,  he  is  at  liberty  to  make  choice  of  the  one 
which  he  thinks  will  be  most  beneficial  to  himself,  without  any  consultation 
whatever  with  the  indorser  on  the  subject;  nor  ought  he  to  be  restrained,  by 
any  fear  of  exonerating  the  indorser,  from  countermanding  the  service  of  any 
execution  which  he  may  have  issued,  and  proceeding  immediately,  if  he  chooses,, 
on   the   judgment   against  the   indorser.'^s 

6.  Laches  or  Delay  in  Attempting  to  Collect  from  Principal  Debtor. 
— Laches  or  Delay  in  General. — The  holder  may  bind  himself  by  agreement 
not  to  sue  the  indorser  until  he  has  exercised  due  diligence  to  collect  the  instru- 
ment from  the  maker.' '^  And  independent  of  such  agreement,  it  was  formerly 
the  rule  in  some  states  that  the  holder  must  use  diligence  to  collect  from  the 
maker  before  proceeding  against  the    indorser. ^^     This    was    true    in  Virginia, ^^ 


76.  Discharge  cf  maker  from  custody. 
— McFadden  v.  Parker,  4  Dall.  275.  1  L. 
Ed.  831. 

77.  Taking  security  from  principal 
debtor- — United  States  v.  Hodge,  6  How. 
279,   282,   12   L.   Ed.  437. 

78.  Countermand  of  execution  against 
maker.— Lenox  v.  Prout,  3  Wheat.  .'^20. 
524,   4   L.   Ed.   449. 

79.  Agreement  to  resort  to  maker  be- 
fore suing  indorser. — Camden  v.  Dore- 
mus,  3  How.  515.  11  L.  Ed.  705. 

Where  at  the  time  of  the  indorsement 
and  transfer  of  a  negotiable  note,  an 
agreement  was  made  that  the  holder 
should  send  it  for  collection  to  the  bank 
at  which  it  was,  on  its  face,  made  pay- 
able, and  in  the  event  of  its  not  being 
paid  at  maturity,  should  use  reasonable 
and  due  diligence  to  collect  it  from  the 
drawer  and  prior  indorsers  before  resort- 
ing to  the  last  indorser,  the  holder  is 
bound  to  conditions  beyond  those  which 
are  implied  in  the  ordinary  transfer  and 
receipt  of  commercial  instruments.  Cam- 
den V.  Doremus,  3  How.  515,  11  L.  Ed. 
705. 

If  the  holder  cannot  obtain  a  judgment 
against  the  maker  for  the  whole  amount 
of  the  note,  in  consequence  of  the  al- 
lowance of  a  set-off  as  between  the  maker 
and  one  of  the  prior  indorsers,  this  is  no 
bar  to  a  full  recovery  against  the  last 
indorser,  provided  the  holder  has  been 
guilty  of  no  negligence.  Camden  7'.  Dore- 
mus, 3  How.  515,  11   L.  Ed.  705. 

80.  Rule  as  to  suing  maker  before  in- 
dorser.— Rank  ?■.  Weisiger,  2  Pet.  33 1.  7 
L.  Ed.  441;  Clark  v.  Young.  1  Cranch  181, 
2  L.  Ed.  74;  United  States  Bank  v.  Tyler. 


4  Pet.  366,  7  L.  Ed.  888;  Violett  v.  Patton, 

5  Cranch  142.  3  L.  Ed.  61;  Yeaton  v. 
Bank,  5  Cranch  49,  3  L.  Ed.  33;  Dulany 
V.   Hodgkin.  5  Cranch  333,  3  L.  Ed.  117. 

Application  of  rule  to  common-law  as- 
signments— See.  generally,  the  title  AS- 
SIGNMENTS, vol.  2,  p.  549. 

The  indorser  of  a  promissor}'-  note,  who 
indorses  to  give  credit  to  tlie  note,  and 
who  is  counter  secured  by  property 
pledged,  is  not  liable  upon  the  note,  nor 
in  an  action  for  money  had  and  received, 
unless  the  plaintiff  show  that  the  maker 
is  insolvent,  or  that  he  has  brought  suit 
which  has  proved  fruitless.  Dulany  v, 
Hodgkin,   5   Cranch   333,  3   L.   Ed.   117. 

81.  Early  Virginia  rule. — Bank  v.  Weis- 
iger, 2  Pet.  331.  7  L.  Ed.  441;  Clark  v. 
Young,  1  Cranch  181,  2  L.  Ed.  74;  Violett 
z'.  Patton,  5  Cranch  142,  3  L.  Ed.  61; 
Yeaton  v.  Bank,  5  Cranch  49,  3  L.  Ed.  33. 

In  Virginia,  it  is  not  absolutely  neces- 
sary, in  all  cases,  to  sue  the  maker  of  a 
promissory  note,  to  entitle  the  holder  to 
an  action  against  the  indorser.  Clark  f. 
Young,  1  Cranch  181,  2  L.  Ed.  74. 

If  a  promissory  note  of  a  third  person 
be  indorsed  by  the  purchaser  of  goods 
to  the  vendor  as  a  conditional  payment 
for  the  goods,  qusere  whether  tlie  vendor 
is,  in  any  case,  obliged  to  sue  the  maker 
of  the  note,  before  he  can  resort  to  the 
purchase  of  the  goods  on  original  contract 
of  sale.  Clark  v.  Young,  1  Cranch  181,  2 
L.   Ed.  74. 

It  is  a  question  to  be  left  to  the  jurv, 
whether  a  suit  against  the  maker  would 
have  produced  the  money.  Violett  v. 
Patton,  5   Cranch  142,  3   L.   Ed.  61. 

But  the  Bank  of  Alexandria  may  main- 
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and  Kentucky.^2  'j^i-jg  diligent  and  honest  prosecution  of  a  suit  to  the 
judgment  with  a  return  of  nulla  bona,  was  one  of  the  extreme  tests  of  due  dil- 
igence,^^  and  insolvency  of  the  principal  debtor  was  a  sufficient  excuse  for  failure 
to  sue.*'*  But  it  was  not  sufficient,  to  show  that  the  maker  of  the  note  was  out 
of  the  reach  of  the  process  of  the  court. ^^ 

Failure  to  Sue  Maker. — By  statute  in  •some  states,  failure  to  sue  the  prin- 
cipal debtor  discharges  the  indorser  or  surety,  unless  such  suit  would  have  been 
unavailing.^'' 


tain   an   action   against   the   indorser   of  a 

promissory  note,  made  'negotiable  in  that 
bank,  without  hrst  suing  the  maker,  or 
proving  him  insolvent,  although  the  in- 
dorsement was  for  the  accommodation  of 
the  maker,  and  notwithstanding  that,  in 
Virginia,  the  implied  contract  of  the  in- 
dorser of  a  promissory  note,  by  the  gen- 
eral understanding  of  the  country,  is.  that 
he  will  pay  the  debt,  if,  by  due  diligence, 
it  cannot  be  obtained  from  the  maker. 
Yeaton  t'.  Bank,  5  Cranch  49,  3  L.  Ed.  3.3. 

82.  Early  Kentucky  rule. —  Bank  v. 
Weisiger,  2   Pet.  331,  7   L.    Ed.  441. 

83.  What  constitutes  due  diligence. — 
Camden  v.  Doremus,  3  How.  515.  516,  11 
L.  Ed.  705.  See  United  States  Bank  v. 
Tyler,  4  Pet.  366,  7  L.  Ed.  888. 

The  record  of  a  suit  brought  by  the 
holder  against  the  maker  and  prior  in- 
dorser was  proper  evidence  of  reasonable 
and  due  diligence  to  collect  the  amount 
of  the  note  from  them;  and  it  was  a 
proper  instruction,  that  if  the  jury  be- 
lieved that  the  prior  indorsers  had  left 
the  state  and  were  insolvent,  the  holder 
of  the  note  was  not  bound  to  send  execu- 
tions to  the  counties  where  tliese  indorsers 
resided  at  the  institution  of  the  suit. 
Camden  v.  Doremus,  3  How.  515,  11  L. 
Ed.   705. 

It  is  upon  the  question,  what  consti- 
tutes such  diligence,  that  all  the  difficul- 
ties arise  in  suits  upon  these  contracts; 
and  certainly,  this  court  cannot  be  called 
upon  to  carry  the  obligations  imprised 
upon  assignees  on  this  point,  turther  than 
the  state  courts  have  already  extended 
them.  Bank  v.  Weisiger,  2  Pet.  331,  7  L. 
Ed.  441. 

84.  Insolvency  of  principal  debtor  as 
excuse. — Camden  t'.  Dorenuis.  3  How.  515. 
11  L.  Ed.  705;  Violett  z\  Patton.  5  Cranch 
142,  3  L.  Ed.  61;  Yeaton  z'.  Bank,  5  Cranch 
49.  3  L.  Ed.  33;  Bank  v.  Weisiger,  2  Pet. 
331,  7  L.   Ed.  441. 

And  the  ascertainment,  upon  correct 
and  sufficient  proofs,  of  entire  and  notori- 
ous insolvency,  is  recognized  by  the  law 
as  answering  the  demand  of  due  diligence, 
and  as  dispensing  with  the  more  dilatory 
evidence  of  a  suit.  Camden  v.  Doremus, 
3   How.  515,  11  L.   Ed.   705. 

The  discharge  of  an  insolvent,  under 
the  statutes,  is  the  most  satisfactory  evi- 
dence of  insolvency;  after  such  discharge, 
it  is  not  reciuired,  that  process  of  execu- 
tion  shall   be   issued   against   the   party,   in 


order  to  conform  to  the  injunction  of 
diligence.  Bank  v.  Weisiger,  2  Pet.  331, 
7    L.    Ed.    441. 

Where  the  agent  of  the  plaintiff  agreed 
in  writing  to  dispense  with  the  imprison- 
ment required  by  law,  to  entitle  the  de- 
fendant to  be  discharged  under  the  insol- 
vent law  of  the  United  States,  and  the 
defendant,  who  was  in  confinement,  was 
discharged,  without  having  been  imprTs- 
oned  thirty  days,  this  was  not  such  a 
proceeding  as  would  bar  the  assignee  of 
the  note  to  recover  against  a  subsequent 
assignor;  the  object  of  the  imprisonment 
is.  to  give  the  plaintiff  an  opportunity  to 
ascertain  the  situation  of  the  defendant, 
and  if  he  do  not  require  this,  it  may  be 
waived,  without  prejudice  to  his  claims  on 
others.  Bank  v.  Weisiger,  2  Pet.  331  7 
L.  Ed.  441. 

85.  Inability  to  serve  maker  with  proc- 
ess.—Dulany  z'.  Hodgkin,  5  Crancli  333,  3 
L.    Ed.    117. 

86.  Failure  to  sue  maker— Wills  r; 
Claflin,  92  U.  S.  135.  23  L.  Ed.  490  (con- 
struing Illinois  statute);  Martin  z'  Cole 
104  U.  S.  30,  26  L.  Ed.  647;  Ross  v.  Jones' 
22  Wall.  576,  22  L.  Ed.  730  (construing 
Arkansas  statute). 

Where  the  declaration  avers  that  sucK 
suit  would  have  been  unavailing,  and  the 
defendant  takes  issue  thereon,  tlie  record 
of  an  adjudication  in  bankruptcv  against 
the  maker  of  the  note  before  suit  could 
have  been  brought  thereon  is  not  only 
competent,  but  conclusive,  evidence  for 
the  plaintiff.  Wills  v.  Claflin.  92  U  S 
135,   23   L.   Ed.   490.  '       ' 

The  nonaverment  o  any  special  fact  or 
reason  why  such  suit  would  have  been 
nnavaihng  renders  the  declaration  bad 
on  demurrer;  but  the  defect  is  cured  by 
verdict.  Wills  z\  Clallin,  92  U  S  135  23 
L.   Ed.   490. 

"In  Wills  r.  Claflin,  92  U.  S.  135,  23  L. 
Ed.  490.  under  a  statute  of  Illinois,  con- 
tammg  a  provision  identical  with  that  in 
the  Colorado  statute  from  which,  indeed, 
the  latter  is  said  to  have  been  copied,  it 
was  held  that  if  the  maker  of  the  note 
was  insolvent,  so  that  a  suit  against  him 
would  be  unavailing,  the  failure  to  in- 
stitute it  would  furnish  no  defense  to  the 
indorser.  That,  indeed,  is  the  plain  lan- 
guage of  the  law  itself."  Martin  z'  Cole 
104   U.    S.   30.   40,   26    L.   Ed.    647. 

In  this  case,  the  question  whether  an 
execution,    sued    out    on    a    judgment    re- 
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XIII.    Actions. 

A.  Accrual  of  Right  of  Action. — A  right  of  action  accrues  to  the  holder  of  a 
bill  against  the  drawer  and  indorser  on  its  nonacceptance.^'^ 

B.  Form  of  Action — 1.  Assumpsit. — Indebitatus  assumpsit  lies  in  favor 
of  the  payee  against  the  acceptor  ^f  a  bill  of  exchange,*^  but  not  on  a  sealed 
note.^^ 

2.  Debt. — Where  the  instrument  is  expressed  to  be  for  value  received,  debt 
will  lie  by  the  payee,^^  or  indorsee  of  a  note  against  the  maker/-^^  or  his  execu- 
tors,^2  or  by  the  payee  or  indorsee  of  a  bill  of  exchange,  against  the  acceptor,^^ 
and  by  statute  in  some  states  debt  may  be  maintained  by  the  holder  of  a  bill 
of   exchange   against   an   indorser   thereof.^'* 

C.  Parties — 1.  Parties  Plaintiff — a.  Indorsee. — The  indorsee  of  a  ne- 
gotiable bill  or  note  may  sue  thereon  in  his  own  name.^^ 


covered  by  the  assignee  against  the  maker 
of  the  note,  would  have  been  unavailing, 
is,  for  the  purpose  of  fixjng  the  liability 
of  the  assignor,  determined  by  the  finding 
below  that  the  maker  was  insolvent.  Mar- 
tin T.   Col-e,  104   U.  S.  30,  2(5   L.   Ed.  647. 

Arkansas  statute  not  applicable  to  in- 
dorsers. — An  indorser  of  a  promissory 
note,  though  an  indorser  for  accommoda- 
tion only,  is  not  a  "person  bound  as  se- 
curity" within  the  meaning  of  the  statute 
of  Arkansas  which  enacts  that  any  per- 
son bound  as  "security"  for  another,  on 
any  bond,  bill,  or  note,  may  at  any  time 
after  action  has  accrued  thereon  require 
the  person  having  such  right  of  action 
forthwith  to  commence  suit  against  the 
principal  debtor,  on  penalty  of  such  secu- 
rity being  exonerated.  Ross  v.  Jones,  22 
Wall.  57fi.  22   L.  Ed.  7?>0. 

87.  Action  against  drawer  and  indorser 
of  bill. — The  undertaking  of  the  drawer 
and  indorser  is  that  the  drawee  will  ac- 
cept and  pay;  and  the  liability  of  tTie 
drawer  only  attaches,  when  the  drawee 
refuses  to  accept,  or,  having  accepted,  fails 
to  pay.  A  refusal  to  accept  is,  then,  a 
breach  of  the  contract,  upon  the  happen- 
ing of  which  a  right  of  action  instantly 
accrues  to  the  payee,  to  recover  from  the 
drawee  the  value  expressed  in  the  bill; 
that  being  the  consideration  the  payee 
gave  for  it;  such  also  is  the  undertaking 
of  an  indorser,  before  the  bill  has  been 
presented  for  acceptance,  he  being,  in  fact, 
a  new  drawer  of  the  same  bill,  upon  the 
terms  expressed  on  the  face  of  it.  Evans 
V.  Gee,  11  Pet.  80,  9  L.  Ed.  639;  Watson 
V.  Tarpley,  18  How.  517,  15  L.  Ed.  509. 

A  statute  of  a  state,  which  forbids  a 
suit  from  being  brought  m  such  a  case 
until  after  the  maturity  of  the  bill,  can 
have  no  effect  upon  suits  brought  in  the 
courts  of  the  United  States.  So,  also,  if 
the  statute  seeks  to  make  the  right  of 
recovery  in  a  suit  brought  in  case  of  non- 
acceptance,  dependent  upon  proof  of  sub- 
sequent presentment,  protest,  and  notice 
for  nonpayment.  Watson  v.  Tarpley,  18 
How.   517,   15   L.   Ed.   509. 

88.  Assumpsit  by  payee  against  ac- 
ceptor.— Raborg  v.   Peyton,  2   Wheat.  385, 


387,  4  L.  Ed.  268.  See,  generally,  the 
title  ASSUMPSIT,  vol.  2.  p.  636.  And 
see  post,  "Recovery  on  Common  IMoney 
Counts,"  XIII,  D,  1,  b. 

89.  Assumpsit  on  sealed  note. — January 
V.  Goodman,  1  Dall.  208,  1  L.  Ed.  103. 

SO.  Debt  by  payee  against  maker. — 
Raborg  v.  Peyton.  2  Wheat.  385,  4  L.  Ed. 
268;  Kirkman  v.  Hamilton,  6  Pet.  20.  8 
L.  Ed.  305;  Childress  v.  Emory,  8  Wheat. 
642,  5  L.  Ed.  705.  See,  generally,  the 
title  DEBT,  THE  ACTION  OF. 

In  Maryland,  debt  will  not  lie  upon  a 
promissory  note.  Lindo  v.  Gardner,  1 
Cranch  343,  2  L.  Ed.  130. 

91.  Debt  by  indorsee  against  maker. — 
Raborg  v.  Peyton.  2  Wheat.  385.  4  L.  Ed. 
268;  Kirkman  v.  Hamilton,  6  Pet.  20,  8 
L.  Ed.  305.  But  see  Riddle  v.  Mandeville, 
5   Cranch  322,  3   L.   Ed.   114. 

92.  Debt  lies  against  executors  of  maker. 
—Childress  v.  Emory,  8  Wheat.  642,  5  L. 
Ed.  705. 

93.  Debt  by  payee  or  indorsee  against 

acceptor    of    bill -Raborg    ?'.    Peyton,    2 

Wheat.  385.  387,  4  L.  Ed.  268;  Slacum  v. 
Pomery.  6  Cranch  221,  225,  3  L.  Ed.  205. 

94.  Debt  by  holder  against  indorser  of 
bill. — Slacum  i\  Pomery,  6  Cranch  221, 
222.  3  L.  Ed.  205  (construing  Virginia 
statute). 

In  giving  the  action  of  debt  to  the 
holder  of  a  bill  of  exchange,  and  in  giv- 
ing it  the  dignity  of  a  specialty,  the  legis- 
lature has  not  altered  the  character  of 
the  paper  in  other  respects.  Slacum  v. 
Pomery,  6  Cranch  221,  225,  3  L.  Ed.  205. 

95.  indorsee. — Kirkman  v.  Hamilton.  6 
Pet.  20,  8  L.  Ed.  305;  Raborg  v.  Peyton, 
2  Wheat.  385,  4  L.  Ed.  268;  Van  Ness  v. 
Forrest,  8  Cranch  30,  3  L.  Ed.  478;  Brook- 
lyn City,  etc.,  R.  Co.  v.  National  Bank, 
102  U.   S.  14.  35.  26  L.  Ed.  61. 

A  promissory  note  given  by  one  mem- 
ber of  a  commercial  company,  to  another 
member,  for  the  use  of  the  company,  will 
sustain  an  action  at  law  by  the  promisee, 
in  his  own  name,  against  the  maker,  not- 
withstanding both  parties  were  partners  in 
that  company,  and  the  money,  when  re- 
covered,   would    belong   to    the    company. 
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b.  Assignee. — An  assignee  of  common-law  paper  may  sue  thereon  in  the 
name  of  the  assignor. **"  Where  all  the  property  of  a  bank  is  assigned,  by  a 
general  assignment,  in  trust,  to  assignees,  for  the  purpose  of  liquidating  its 
affairs,  it  is  questionable  whether  the  assignees  can  sue  at  law  on  promissory 
notes,  indorsed  to,  and  the  property  of  the  bank,  which  had  not  been  specially 
assigned  nor  indorsed  to  the  assignees, ^'^  but  a  suit  in  equity  may  be  maintained 
by  them  against  the  parties  to  the  notes. ^^ 

c.  Beneficial  Oumer. — One  having  a  beneficial  interest  in  promissory  notes 
has  a  right  to  use  the  payee's  name  to  compel  a  recovery.^^  The  United  States 
ought  to  be  permitted  to  sue  in  their  own  name,  whenever  it  appears,  not  only 
on  the  face  of  the  instrument,  but  from  all  the  evidence,  that  they  alone  are  in- 
terested  in   the   subject   matter   of   the   controversy.^ 

d.  Principal  and  Agent — (1)  Action  by  Principal. — The  principal  may  sue 
on  paper  payable  to  his  agent,-  and  parol  evidence  may  be  admitted  to  show  the 
relation.^ 

(2)  Action  by  Agent. — The  cashier  of  an  unincorporated  banking  associa- 
tion holding  a  check  for  the  use  of  the  concern,  may  recover  upon  it  in  his  own 
name."* 

e.  Former  Holder  Having  Possession  of  Paper. — Where  paper  payable  to  a 
certain  person  and  indorsed  by  him  afterwards  comes  to  his  possession,  the 
mere  possession  of  it  by  him  is  sufficient  evidence  of  title  to  enable  him  to  main- 
tain an  action  thereon.^ 

2.    Parties  Defendant — a.    In  General. — The  remote  indorser  of  paper  may 


Van  Ness  v.  Forrest,  8  Crancli  30,  3  L. 
Ed.  478. 

Right  to  sue  remote  indorsee. — In  Vir- 
ginia, and  Kentucky  it  was  lield  that  an 
indorsee  of  a  promissory  note,  payable 
to  order  could  not  maintain  an  action  at 
law,  upon  the  note,  against  a  remote  in- 
dorser, but  he  might  in  equity.  Harris 
V.  Johnston,  3  Cranch  311,  'Z  L.  Ed.  450; 
Riddle  v.  Mandeville.  5  Cranch  322,  3  L. 
Ed.  114;  Bank  v.  Weisiger,  2  Pet.  331,  7 
L.  Ed.  441;  Mandeville  v.  Riddle,  1  Cranch 
290,  2  L.  Ed.   112. 

Equity  will  make  that  party  immediately 
liable,  who  is  untimately  liable  at  law. 
Riddle  v.  Mandeville,  5  Cranch  323,  3  L. 
Ed.  114. 

96.  Assignee. — Barriere  v.  Nairac,  2 
Dall.  249.  1  L.  Ed.  368.  See,  gcnerallv, 
the   title   ASSIGNMENTS,   vol.   2.  p.   ,'549. 

97.  Action  at  law  by  assignees  under 
general  assignment. — Lenox  v.  Roberts,  2 
Wheat.  373,  4  L.  Ed.  264.  See,  generally, 
tlie  title  ASSIGNMENTS  FOR  BENE- 
FIT OF  CREDITORS,  vol.  2,  p.  599. 

98.  Suit  in  equity  by  assignees  under 
general  assignment. — Lenox  v.  Roberts.  2 
Wheat.  37.'',.  4  L.   Ed.  264. 

99.  Beneficial  owner. — Lum  v.  Robert- 
son,  6   Wall.    277,   280,    18    L.    Ed.    743. 

1.  Where  government  is  owner  of  pa- 
per.— Dugan  c'.  United  States,  3  Wheat. 
173,  4   L.   Ed.   62. 

Where  an  instrument  is  indorsed  to  a 
person  as  treasurer  of  the  United  States, 
the  United  States  may  maintain  a  suit 
thereon  in  its  own  name.  Dugan  v. 
United  States,  3  Wheat.  173.  4  L.  Ed.  62. 

2.  Principal  may  sue  on  paper  payable 
to    agent.— Dugan     v.     United     States.     3 


Wheat.  173,  4  L.  Ed.  62;  Baldwin  v.  Bank, 
1  Wall.  234,  17  L.  Ed.  534;  Baldwin  v. 
Hale,  1  Wall.  223,  17  L.  Ed.  531;  Craw- 
ford V.  Branch  Bank,  7  How.  279,  12  L. 
Ed.  700.  See,  genera]l3^  the  title  PRIN- 
CIPAL AND  AGENT. 

A  statute  of  the  state  of  Alabama,  di- 
recting that  promissory  notes  given  to 
the  cashier  of  a  bank  may  be  sued  and 
collected  in  the  name  of  the  bank,  is  a 
law  which  affects  the  remedy  only,  and, 
although  passed  after  the  note  was  ex- 
ecuted, does  not  impair  the  obligation  of 
the  contract.  Crawford  v.  Branch  Bank, 
7   How.  279,   12   L.  Ed.   700. 

3.  Parol  evidence  to  show  relation — 
Baldwin  v.  Bank,  1  Wall.  234,  ]7  L.  Ed. 
534;  Baldwin  v.  Hale,  1  Wall.  223.  17  L. 
Ed.    531. 

4.  Cashier  cf  an  unincorporated  bank- 
ing association. — O'Brien  v.  Smith.  1 
Black  99,   17   L.  Ed.  64. 

5.  Paper  retransferred  to  former  holder. 
— Dusan  1'.  United  States.  3  Wheat.  i:3, 
4  L.  Ed.  62;  Lyman  z\  Bank,  12  How.  225, 
13  L.  Ed.  965.  But  see  contra,  Welch  v. 
Lindo,  7  Cranch  159,  3  L.  Ed.  301.  See 
ante.  "Striking  Out  Indorsement,"  VII, 
C,   1,  e. 

Where  a  party  who  is  the  holder  of  a  note 
has  transferred  it  for  purposes  of  collec- 
tion, and  it  is  not  paid  but  is  found  in 
the  possession  of  the  original  holder,  he 
can  recover,  as  he  is  remitted  to  his  orig- 
inal rights,  notwithstanding  the  indorse- 
ment; and  if  the  note  is  not  paid,  the 
plaintiff  may  give  it  up  and  recover  upon 
the  original  consideration.  Lyman  z>. 
Bank,  12   How.  225,   13   L.  Ed.  965. 
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be  sued  by  the  owner  thereof.*^     The  holder  is  not  estopped  to  sue  the  maker 
because    he   has    recovered    judgment    against   the    indorser." 

b.  Joinder  of  Parties  Defendant. — By  statute,  in  some  states,  the  holder  of  a 
bill  or  note  may  maintain  a  joint  action  against  all  the  parties  liable  thereon. ^ 
Whiie  such  statutes  are  not  binding  in  suits  in  the  United  States  courts,^  the 
United  States  court  may,  if  they  please,  adopt  them  as  a  rule  of  proceeding 
and  thus  give  them  the  same  effect  as  that  given  them  in  the   state  courts. ^'J 


6  Action  against  remote  indorser. — 
Brooklyn  City,  etc.,  R.  Co.  v.  National 
Bank.   102  U.  S.   14,  35,  26  L.  Ed.  61. 

The  rule  was  formerly  otherwise,  in 
Virginia  and  Kentucky,  at  law,  though 
the  remote  indorser  was  subject  to  suit 
in  equity.  Harris  v.  Johnston,  3  Cranch 
311  2  L  Ed.  4&0;  Riddle  v.  Mandeville, 
5  Cranch  322.  3  L.  Ed.  114;  Bank  v.  Weis- 
iger,  2  Pet.  331,  7  L.   Ed.  441. 

In  Riddle  v.  Mandeville,  5  Cranch  322, 
3  L.  Ed.  114,  it  was  held  that  where  a  re- 
mote indorser  was  sued  by  the  last  in- 
dorser, the  defendant  had  a  right  to  in- 
sist that  the  other  indorsers  be  made  par- 
ties. 

7.  Right  of  holder  to  sue  maker  after 
recovering  judgment  against  indorser. — 
Brooklyn  City,  etc.,  R.  ■  Co.  r.  National 
Bank,  102  U.  S.  14.  3.5,  26  L.  Ed.  61. 

8.  Joint  action  against  parties  to  bill  or 
note— Alabama.— Smith  v.  Clapp,  15  Pet. 
125,   10   L.  Ed.  684. 

The  Alabama  statute,  in  effect  makes 
all  joint  notes  joint  and  several.  Smith 
V.  Clapp.  15  Pet.  125.  10  L.  Ed.   684. 

District  of  Columbia. — Sykes  v.  Chad- 
wick,  18  Wall.  141,  21  L.  Ed.  824;  Burdette 
V.  Bartlett.  95  U.  S.  637,  34  L.  Ed.  534. 

Under  §  827  of  the  Revised  Statutes  of 
the  United  States  relating  to  the  District 
of  Columbia,  persons  severally  liable  upon 
the  same  obligation  or  instrument,  in- 
cluding the  parties  to  promissory  notes, 
may  all  or  any  of  them  at  the  option  of 
the  plaintiff,  be  included  in  the  same  ac- 
tion. Burdette  v.  Bartlett,  95  U.  S.  637,  24 
L    Ed.  534 

By  the  a<:t  of  Feb.  22,  1867  (14  Stat,  at 
L.  405),  to  amend  the  law  of  the  Dis- 
trict of  Columbia  in  relation  to  judicial 
proceedings  therein,  it  is  provided  that 
where  money  is  payable  by  two  or  more 
persons  jointly  or  severally,  one  action 
may  be  sustained  and  judgment  recovered 
against  all  or  any  of  said  parties  by  whom 
the  money  is  payable,  at  the  option  of  the 
plaintiff.  Svkes  v.  Chadwick,  18  Wall.  141, 
21  L.  Ed.  824. 

Under  this  act  a  married  woman  could 
sue  the  joint  obligor  of  her  husband  in 
an  action  at  law.  Sykes  v.  Chadwick,  18 
Wall.   141,  21  L.  Ed.  824. 

Ohio.— Fullerton  v.  Bank,  1  Pet.  604, 
7  L.  Ed.  280;  Williams  v.  United  States 
Bnnk.  2   Pet.  96,  7  L.  Ed.  360. 

Mississipni, — Keary  v.  Farmers',  etc.. 
Bank,  16  Pet.  89,  10  L.  Ed.  897;  Drom- 
goole  V.  Farmers',  etc.,  Bank,  2  How.  241, 
11   L.  Ed.  252. 


9.  Statute  providing  for  joinder  not 
binding  in  United  States  courts. — Keary 
7'.  Farmers',  etc.,  Bank,  16  Pet.  89,  10  L. 
Ed.  897;  McAfee  v.  Doremus,  5  How.  53, 
12  L.  Ed.  46;  Dromgoole  z'.  Farmers',  etc.. 
Bank.  2  How.  241,  11  L.  Ed.  252;  Coffee 
?'.  Planters'  Bank,  13  How.  183.  189,  14  L. 
Ed.   105. 

An  action  cannot  be  sustained  in  the 
circuit  court,  jointly  against  the  makers 
and  indorser  of  the  note,  under  the  statute 
of  Mississippi,  such  act  not  being  in  force 
in  the  courts  of  the  United  States,  the 
sole  authority  to  regulate  the  practice 
of  the  courts  of  the  United  States  being 
in  congress.  Keary  v.  Farmers',  etc., 
Bank,  16  Pet.  89,  10  L.  Ed.  897. 

Where  a  joint  action  against  the  draw- 
ers and  indorser  was  commenced  untler 
the  statute  of  Mississ-ippi,  it  was  held  that 
the  plaintiffs  might  discontinue  the 
suit  against  the  drawers  and  proceed 
against  the  indorser  only.  McAfee  v. 
Doremus,  5  How.  53.  12  L.  Ed.  46;  Coffee 
z'.  Planters'  Bank,  13  How.  183,  14  L.  Ed. 
105. 

A  statute  of  Mississippi  allows  suit  to 
be  brought  against  the  maker  and  payee, 
jointly,  of  a  promissory  note,  by  the  in- 
dorsee, but  an  action  of  this  kind  cannot 
be  maintained  in  th€  courts  of  the  United 
States,  although  the  plaintiff  resides  in 
another  state,  provided  tITe  maker  and 
payee  of  the  note  both  reside  in  Missis- 
sippi. Dromgoole  zk  Farmers',  etc..  Bank, 
2  How.  241,  11  L.  Ed.  252. 

10.  Adoption  of  statute  as  rule  of  court. 
— Fullerton  v.  Bank,  1  Pet.  604,  7  L.  Ed. 
280;  Coffee  v.  Planters'  Bank,  13  How. 
183,  189.  14  L.  Ed.  105,  citing  McAfee  v. 
Doremus,  5  How.  53,  12  L.  Ed.  46;  Bank 
V.  Moss,  6  How.  31,  12  L.  Ed.  331;  United 
States  V.  Gerault,  11  How.  22.  13  L.  Ed. 
587. 

The  act  of  February  18th,  1820.  relative 
to  proceedings  against  parties  to  promis- 
sory note,  was  a  very  wise  and  benevo- 
lent law,  and  its  salutary  effects  produced 
its  immediate  adoption  into  the  practice 
of  the  courts  of  the  United  States.  Ful- 
lerton V.  Bank.  1  Pet.  604.  7  L.  Ed.  280. 

Although  the  act  of  the  legislature  of 
Ohio,  regulating  the  mode  of  proceeding 
in  actions  on  promissory  notes,  was  passed 
after  the  making  of  the  note  upon  whicli 
this  action  wps  brought,  yet  the  circuit 
court  of  the  United  States  for  the  district 
of  Ohio  having  incorporated  the  action 
under  that  statute,  with  all  its  incidents, 
into    its    course    of    practice,    and    having 
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D,  Pleading- — 1.  Declaration — a.  Necessity  for  and  Sufficiency  of  Aver- 
ments—  (1)  Description  of  Instrwnent. — The  declaration  should  describe  the 
instrument  with  substantial  accuracy. ^^ 

(2)  Execution. — In  declaring  on  an  instrument  executed  by  an  agent,  it  may 
be  averred  simply  that  the  instrument  was  executed  by  the  principal, ^2  or  that 
it   was   executed   by   the   agent   on   behalf   of   his   principal. ^^ 

(3)  Time  of  Payment. — If  the  paper  is  payable  at  a  particular  time,  tlie 
declaration  must  allege  the  time  of  payment.^"*  A  declaration  describing  an 
instrument  as  one  payable  on  demand  is  insufficient,  where  the  note  is  payable 
a  certain  number  of  days  after  date.^^ 

(4)  Place  of  Payment. — Where  the  instrument  is  payable  at  a  particular  place 
designated  therein,  the  place  of  payment  must  be  averred  in  the  declaration.^^ 

(5)  Revenue  Stamps. — The  existence  of  the  proper  revenue  stamps  on  com- 
mercial paper  is  a  matter  of  evidence  and  not  of  pleading,  and  an  averment  tliat 
the  defendants  made  and  delivered  their  note,  implies  that  it  was  properly 
stamped   as   required   by    law.^" 

(6)  Considenatiom. — In  an  action  on  negotiable  paper,  the  declaration  need 
not  contain  an  averment  of  consideration. ^^  And  an  averment  that  the  assign- 
ment of  a  promissory  note  was  for  value  received  is  an  immaterial  one,  and 
need  not  be  proved. ^^ 

(7)  Title  and  Ozvnership. — It  is,  in  general,  not  necessary,  in  deriving  title 
to  a  bill  or  note,  through  the  indorsement  of  a  partnership  firm,  or  from  the 
surviving  partner,  through  the  act  of  the  law,  to  state  particularly  the  names 
of  the  persons   composing  the  firm.-'^ 

(8)  Setting  Out  Indorsements. — Where  an  indorsement  upon  a  promissory 
note  is  made,  not  by  the  payee,  but  by  persons  who  do  ,not  appear  to  be  other- 
wise connected  with  the  note,  and  the  note  thus  indorsed  is  handed  to  the  payee 
before  maturity,  a  motion  to  strike  out  of  the  declaration  a  recital  of  these 
facts,  and  also  an  allegation  that  this  indorsement  was  thus  made  for  the  purpose 

full  power  by  law  to  adopt  it,   there  does  principal.— Childress   r.    Kmory,   8    Wheat. 

not  appear  any  legal  objection  to  its  doin*  ()42.  5  L.  Ed.  705;   Bank  v.  Guttschlick,  14 

so.  in  the  prosecution  of  the  system  under  Pet.   19,   10  L.  Ed.  33.5. 

which    it    has   always   acted.      Fullerton   v.  A   declaration,   averring   that   "J     C     by 

Bank,   ]    Pet.  604,   7   L.  Ed.  280.  his   agent,   A.   C,   made"   the   note,   etc.,   is 

The  court  refused  to  hear  a  reargument  good.     Childress  t'.   Emory,  8  Wheat.  642, 

upon  a  point   decided  in   the  case  of   Ful-  5  L.  Ed.  705. 

lerton  v.   Bank.   1   Pet.   004,  612,  7   L.   Ed.  14.    Time  of  payment.— Sebree  v.   Dorr. 
280,    that    the    act    of    the    legislature    of  9  Wheat.  558,  6  L.  Ed.  160;   Page  v.  Rank,' 
Ohio,  relative  to  proceedings  against  par-  7  Wheat.  35,  5  L.  Ed.  390;  Sheehy  -■.  Man- 
ties    to    promissory   notes,    had    been    well  deviUe,  7  Cranch  208,  3  L.  Ed.  317. 
adopted  as  a  rule  of  practice,  In  the  courts  15.     Instrument   payable   after    date    de- 

of  the  United  States  for  the  state  of  Ohio.       scribed   as   payable   on   demand. Page   v 

Williams    v.    United    States    Bank,    2    Pet.  Rank.    7    Wheat.    35,    3().    5    L.    Ed.    390; 

96.  7  L.  Ed.  360.  Sheehy  v.   Mandeville,   7   Cranch   208.   218', 

11.  Description  of  instrument. — Page  v.  3   L.    Ed.   317;    Sebree   v.    Dorr    9   Wheat' 
Bank,  7  Wheat.  35.  36,  5  L.  Ed.  390;  Shep-  558,  561.   6   L.   Ed.   160. 

pard   V.    Graves,    14   How.   505,   511,    14   L.  16.     Place     of    payment. — Covington     v. 

Ed.  518.  _  Comstock.   14   Pet.   43.   10   L.   Ed.   346;   Se- 

12.  Averment  of  execution  by  principal,  bree  z'.  Dorr,  9  Wheat.  558,  6  L.  Ed.  160. 
where    instrument    executed    by    agent. —  17.    Revenue  stamps. — Campbell  v  Wil- 
Bank  v.  Guttschlick.  14  Pet.  19.  10  L.  Ed.  co.x,  10  Wall.  421,  423.  19  L.  Ed.  973.     See 
335;    Childress    7:    Emory,    8    Wheat.    642,  generally,   the  title  REVEXUE   L.A.WS. 
670,  5  L.   Ed.  705.                                                         18.    Consideration. — Violctt  v.   Patton,  5 

An    alle.gation    that    a    party    made,    ac-  Cranch    142,    148.    3    L.    Ed.    61;    Wilson' y. 

cepted,  indorsed  or  delivered  a  bill  of  ex-  Codman,  3   Cranch   193.  2   L.   Ed.   40>!. 

change,     is     suilicient.     although     the     de-  19.    Averment  of  transfer  for  value  im- 

fendant    did    not    do    either    of    those    acts  material. — Wilson    v.    Codman,    3    Cranch 

himself:  provided,  he  authorized  the  doing  193.   2    L.   Ed.   408. 

of  them.     Bank  7'.  Guttschlick.  14  Pet.   10,  20.    Averment  of  title  and  ownership. • 

10  L.  Ed.  335.  Childress   v.    Emory,    8    Wheat.    G42,    5    L. 

13.  Averment  of  execution  by  agent  for  Ed.  705. 
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of  guarantying  the  note,  is  properly  overruled. -^ 

(9)  Presentment,  Protest  and  Notice. — In  an  action  against  the  maker  of  a 
note  or  acceptor  of  a  bill,  the  declaration  need  not  aver  demand,  even  though 
the  instrument  is  payable  at  a  particular  place. 22  But  in  an  action  against  an 
indorser.  the  declaration  must  aver  presentment.-^  on  the  last  day  of  grace,^-* 
unless  the  instrument  is  made  payable  at  a  particular  bank,  and  the  bank  itself 
is  the  holder,  in  which  case  such  averment  and  proof  is  dispensed  with,  all  that 
is  necessary  being  for  the  bank  to  examine  the  account  of  the  maker,  in  order 
to  ascertain  whether. he  has  any  funds  in  their  hands. ^5  Notice  of  dishonor  must 
be  averred  in  an  action  against  the  indorser,-*^  and  if  costs  of  protest  are  sought 
to  be  recovered,  the  declaration  must  state  the  amount  of  them. 2"  In  an  action 
bv  the  holder  against  the  drawer  of  a  bill  of  exchange  for  nonpayment,  a  dec- 
laration need  not  aver  a  protest  for  nonacceptance  of  the  bill.-^ 

(10)  A'onpaxnient. — The  declaration  should  allege  nonpayment,-^  but  in  an 
action  against  a  municipal  corporation  on  an  acceptance  payable  in  city  war- 
rants, the  declaration  need  not  aver  a  demand  of  payment  and  a  refusal  to  pr.y 
in    such    warrants.-^" 


21.  Setting  out  indorsements. — Re^'  v. 
Simpson,   22    How.    341.    If.    L.    Ed.    260. 

22.  Necessity  fcr  averment  cf  demand 
in  Ecticn  against  maker  cr  accepter. — 
Unittd  States  Bank  z:  Smitli.  11  Wheat. 
171.  6  L.  Ed.  443;  Covington  v.  Comstock, 
14  Pet  43,  10  L.  Ed.  346;  Cox  v.  National 
Bank.  l©e  U.  S.  704.  714,  25  L.  Ed.  733; 
Brabston  v.  Gibson.  9  How.  263.  13  L.  Ed. 
131:  Wallace  v.  McCcnnell,  13  Pet.  136,  10 
L.   Ed.  95. 

T'.ie  established  rule  is  that  if  the  maker 
or  acceptor  was  at  the  place  at  the  time 
designated,  and  was  ready  and  offered  to 
pay  the  money,  it  is  matter  of  defense  to 
be  pleaded  and  proved.  Cox  v.  National 
Bank,  l&O  U.  S.  704.  714,  25  L.  Ed.  739; 
Wallace  f.  McConnell,  13  Pet.  136,  10  L. 
Ed.    95. 

An  action  was  instituted  in  the  circuit 
court  of  Mississippi,  on  a  promissory  note, 
dated  at  and  payable  in  New  York;  the 
declaration  omitted  to  state  the  place  at 
which  the  note  was  payable,  and  that  a 
demand  of  payment  had  been  made  at 
that  place.  The  court  held,  tnat  to  mam- 
tain  an  action  against  the  maker  of  a 
promissory  note  or  bill  of  exchange,  pay- 
able at  a  particular  place,  it  is  not  neces- 
sary to  aver  in  the  declaration,  that  the 
note,  when  due,  was  presented  at  the 
place  for  payment,  and  was  not  paid;  but 
the  place  of  payment  is  a  material  part 
in  the  description  of  the  note,  and  must 
be  set  out  in  the  declaration.  Covington 
V.  Comstock,  14  Pet.  43,  10  L.  Ed.  346. 

23.  Averment  of  presentment  in  action 
against  indorser. — United  States  Bank  v. 
Smith.  11  Wheat.  171,  6  L.  Ed.  443;  Rcn- 
ner  z:  Bank.  9  Wheat.  5S1,  6  L.  Ed.   166. 

24.  Presentment  must  be  laid  on  last 
dey  of  grace. — Renner  v.  Bank,  9  \\'heat. 
581.    6    L.    Ed.    166. 

If  by  local  usage,  instruments  are  en- 
titled to  four  days  cf  grace,  the  declara- 
tion must  aver  demand  on  the  fourth  day 
of  grace.  Renner  v.  Bank,  9  Wheat.  5S1, 
6  L.  Ed.  166. 


25.  Where  paper  pa^'-able  at  bank  and 
held  by  that  bank  f.r  ccllection. — United 
States  Bank  :•.  Smith,  11  Wheat.  171,  6 
L.  Ed.  443;  Brent  z\  Bank,  1  Pet.  89,  7  L. 
Ed.    65. 

Where  it  was  omitted  to  allege,  in  the 
declaration  on  the  note,  a  demand  of  pay- 
ment on  the  person  of  the  maker,  but  is 
averred  a  deinand  at  the  bank,  "where 
the  note  was  negotiable,"  such  averment 
in  the  declaration  could  not  De  true,  un- 
less there  was  an  agreement  between  the 
parties,  that  the  demand  should  be  made 
there;  and  the  averment  must  have  been 
proved  at  the  trial,  or  the  plaintiflf  could 
not  have  obtained  a  verdict  and  judg- 
ment; and  after  a  verdict,  the  judgment 
will  be  sustained.  Brent  v.  Bank,  1  Pet. 
89,   7    L.    Ed.    65. 

26.  Notice  of  dishonor. — Slacum  v. 
Pomery,  6  Cranch  221.  3   L.   Ed.   205. 

In  an  action  of  debt  against  the  in- 
dorser of  a  bill  of  exchange,  under  the 
statute  of  Virginia,  it  is  necessary  that 
the  declaration  should  aver  notice  of  the 
protest  for  nonpajmient.  Slacum  v.  Pom- 
ery, 6  Cranch  221,  3  L.  Ed.  205. 

27.  Amount  of  costs  of  protest. — ^^'il- 
son  v.  Lenox.  1  Cranch  194,  2  L.  Ed.  79. 

A  declaration  in  debt,  under  the  law  of 
Virginia,  upon  a  protested  bill  of  ex- 
change, for  the  principal,  interest,  dam- 
ages and  costs  of  protest,  must  aver  the 
amount  of  those  costs  of  protest.  Wilson 
V.  Lenox,  1  Cranch  194,  2   L.  Ed.  79. 

28.  Declaration  for  nonpayment  of  bill 
need  net  aver  pretest  for  nonacceptance, 
—Brown  z:  Barry,  3  Da  11.  365,  1  L.  Ed. 
638;  Clarke  r.  Russell,  3  Dall.  415.  1  L.  Ed. 
660.  See,  also,  Wilson  v.  Lenox.  1  Cranch 
194.   2    L.    Ed.    79. 

29.  Allegation  as  to  nonpayment. — Su- 
perior Citv  Z'.  Ripley.  138  U.  S.  93,  34  L. 
Ed.   914. 

1^0  r-'^riency  r-f  avern^prts  cf  nonpay- 
ment.— Superior  City  v.  Ripley,  138  U.  S. 
93,   34   L.   Jid.   914. 
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b.  Recovery  on  Common  Money  Counts. — A  bill  or  note  is  prima  facie  evi- 
dence, under  a  count  for  money  had  and  received  or  money  paid  laid  out  and 
expended."^ 

2.  Pi^EAS — a.  General  L<>sue. — Under  the  plea  of  nonassumpsit,  the  defend- 
ants are  at  liberty  to  question  the  validity  of  the  consideration  which  was  the 
foundation  of  the  contract  and  the  constitutionality  of  the  law  in  which  it 
originated.-^-  Under  the  practice  of  Illinois,  which  is  regulated  by  statute,  if 
one  is  sued  as  a  guarantor  of  a  note,  and  he  verifies  his  plea  of  the  general  is- 
sue by  affidavit,  the  plaintiff  need  not  prove  the  execution  of  the  note  itself  as 
well .  as  the  guaranty .-^^ 

b.  Special  Pleas — (1)  Attitude  of  Courts  towards  Special  Pleas  in  Suits  on 
Bills  and  Notes. — Special  pleadings  in  suits  on  bills  and  notes  ought  not  to  be 
encouraged,  except  in  cases  where  by  law  the  defense  would  otherwise  be  ex- 
cluded or  rendered  unavailing.-"^-* 

(2)  Special  Pleas  Amounting  to  General  Issue. — If  the  declaration  be  upon 
a  joint  note,  and  the  defendant  plead  that  the  note  is  the  separate  note  of  one 
of  the  defendants,  and  was  given  to  and  accepted  by  the  plaintiff,  in  full  satis- 
faction of  the  debt,  this  plea  is  bad,  upon  special  demurrer,  because  it  amounts 
to  the  general  issue.-^^ 

(3)  Denial  of  Execution. — It  is  provided  by  statute  in  some  states  that  no 
person  shall  be  permitted  to  deny  the  signature  when  sued  on  a  written  instru- 
ment unless  he  makes  an  affidavit,  denying  the  signature.^*'  The  same  require- 
ment may  be  made  by  rule  of  court.^^  A  statute  requiring  denial  of  signature 
under  oath  has  no  application  where  the  fact  of  signature  is  admitted  by  de- 
murrer, and  the  only  issue  is  one  of  law,^^  and,  even  where  they  do  apply,  thev 
do  not  dispense  with  proof  of  the  existence  of  the  instrument  or  of  the  right  of 
the   party   to    hold    it   by    assignment. ■^'^ 

(4)  Tender. — A  plea  which  states  that  the  sum  due  on  a  promissory  note  is 
a  certain  amount,  on  a  certain  day,  and  avers  a  tender  on  that  day  of  the  sum 


31.  Money  counts. — Page  v.  Bank,  7 
Wheat.  35,  5  L.  Ed.  390;  Riggs  v.  Lindsay, 
7  Cranch  500,  3  L.  Ed.  419;  White  v. 
Miners'  Nat.  Bank,  102  U.  S.  658,  663.  30 
L.  Ed.  250;  Third  Nat.  Bank  v.  Miners' 
Nat.  Bank,  102  U.  S.  663,  26  L.  Ed.  252. 

But  the  presumption  that  the  contents 
of  the  bill  or  note  have  been  received  by 
the  party  sued  and  for  the  use  of  the 
plaintiff,  may  be  rebutted  by  circum- 
stances; and  a  recovery  cannot  be  had,  in 
such  a  case,  -where  it  is  proved,  that  the 
money  was  actually  received  by  another 
party.  Page  v.  Bank,  7  Wheat.  35,  5  L. 
Ed.  390. 

Where  the  defendants  ordered  the  plain- 
tiff to  purchase  salt  for  tnem,  and  to 
dra-w  on  them  for  the  amount,  and  he 
purchased  and  drew,  it  was  held  that  tTiey 
were  bound  to  accept  and  pay  his  bills, 
and  that  if  they  did  not.  he  might  recover 
from  them  the  amount  of  the  bills,  and 
damages  and  costs  of  protest  (if  he  had 
paid  the  same),  upon  a  count  for  money 
paid,  laid  out  and  expended;  and  the  bills 
of  exchange  might  be  given  in  evidence 
on  that  count.  Riggs  v.  Lindsay,  7  Cranch 
500,    3    L.    Ed.    419. 

32.  Right  to  question  consideration 
where  general  issue  pleaded. — Craig  v. 
Missnuri,  4  Pet.  410,  7  L.  Ed.  90:i. 

33.  Effect  of  general  Issue  pleaded  by 


guarantor.— .Andrews    v.    Congar.    131    U. 
S.,  appx.   clxNxiii,   20    L.   Ed.   90. 

34.  Special  pleas  not  encouragevT. — 
Pittsburg  Bank  ■;•.  Xeal,  23  How.  96.  105, 
16   L.   Ed.   323. 

35.  Special  plea  amounting  to  general 
issue. — Van  Ness  v.  Forrest,  8  Cranch  30, 
3  L.  Ed.  478.  See.  generally,  the  title 
PLEADING. 

36.  Statutes  requiring  denial  of  signa- 
ture under  oath. — Sebree  v.  Dorr,  9  Wheat. 
558,  6  L.  Ed.  160;  Hitchcock  v.  Buchanan, 
105   U.   S.  416,  418,  26   L.    Ed.    1078. 

37.  Rule  of  court  requiring  denial  of 
execution  under  oath. — Mills  v.  United 
States   Bank.   11  Wheat.  431,  6  L.  Ed.  512. 

The  general  rule  of  law.  requiring  proof 
of  the  title  of  the  holders  of  a  note,  may 
be  modified  by  a  rule  of  court,  dispens- 
ing with  proof  of  the  execution  of  the 
note,  unless  the  party  shall  annex  to  his 
plea  an  affidavit  that  the  note  was  not 
executed  by  him.  Mills  v.  United  States 
Bank,   11   Wheat.   431,  6   L.   Ed.   512. 

38.  Application  of  statute  wliere  sig- 
nature admitted  by  demurrer. — Hitchcuck 
V.  Buchanan.  105  U.  S.  416,  418.  26  L.  Ed. 
1078. 

39.  Statute  does  not  dispense  with  proof 
of  existence  of,  and  title  to,  mstrumen:. 
— Sebree  v.  Dorr,  9  Wheat.  55S,  6  L.  Ed. 
160    (construing   Kentucky   statute). 
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clue  in  legal  tender  notes  of  the  United  States,  is  a  good  plea  of  tender.-**^ 

3.  Replication. — Where  in  an  action  by  an  indorsee  against  the  maker  of 
a  note,  the  defendant  pleads  the  bankruptcy  of  the  indorser.  at  the  time  of  the 
transfer,  in  bar,  a  replication,  stating  that  the.  note  was  given  to  the  indorser, 
in  trust 'for  the  plaintiff,  is  not  a  departure  from  the  declaration,  which  alleges 
the  note  to  have  been  given  by  the  defendant,  for  value  received.-* ^ 

4.  \'ariaxcE. — The  instrument  produced  in  evidence  must  correspond  with 
that  described  in  the  declaration.-*  ^  Where  the  declaration  describes  the  instru- 
ment as  one  pavable  on  demand,  and  the  instrument  ottered  in  evidence  is  pay- 
able at  a  certain  time  after  date,  the  variance  is  fatal.-* -^ 

5.  Amendment  and  Cure  of  Defects — a.  Amendment. — Where  a  special 
count,  in  an  action  by  the  executors  of  the  holder  of  a  note  payable  to  the  maker's 
own  order  and  indorsed  in  blank,  the  blank  indorsement  having  been  filled  with 
the  direction  to  pay  to  the  order  of  the  executors,  as  such,  described  the  in- 
strument as  having  been  indorsed  and  delivered  to  the  testator,  it  was  held  that 
the   variance   could   be    cured   by   amendment.-*-* 

b.  Cure  of  Defects  by  Verdict. — In  an  action  on  a  bill  of  exchange  for  for- 
eign money,  the  failure'  of  the  declaration  to  aver  the  value  of  the  money  is 
cared  where  the   jury  renders  a  verdict  finding  its   value.-*^ 

E.  Production  of  Instrument  at  Trial. — In  an  action  on  a  bill  or  note,  the 
instrument  must  be  produced  at  the  trial  or  its  absence  duly  accounted  for.-**' 

40.    Tender. — Dooley  v.  Smith.  13  Wall.  In    an    action    b}^    the    executor    of    the 

604     20    L.    Ed.    547.      See,    generally,    the       holder    of    promissory    notes    payable    to 
title  TENDER.  ^he    maker's    own    order    and    indorsed    in 

In  a  suit  on  such  note  an  order  of  blank,  the  blank  indorsement  having  been 
court  made  by  consent  that  the  money  filled  by  the  executors  with  the  direction 
mio-ht  be  withdrawn  from  court,  without  to  pay  to  them,  as  executors,  it  was  held, 
prejudice  to  the  validity  of  the  tender,  that  where  the  common  counts  alleged 
cannot  be  supposed  to  be  the  reason  why  that  the  transactions  all  took  place  with 
tl-e  court  held  the  plea  bad  on  demurrer.  the  testator  there  was  no  variance. 
Dooley  v.  Smith,  13  Wall.  604,  20  L.  Ed.  C-nrmh^y  v.  Bunyan,  138  U.  S.  623,  34  L. 
547.  "^  ' 

Where  the  record  showed  no  other  rea- 
son why  the  court  -of  appeals  of  Ken- 
tucky sustained  a  demurrer  to  the  plea 
than  that  it  was  made  in  legal  tender 
notes  of  the  United  States,  it  suflficiently 
appeared  that  the  question  of  the  validity 
of  these  notes  as  a  tender  was  made  and 
decided  in  the  negative,  and  the  supreme 
court  therefore  had  jurisdiction  to  review 
the  judgment,  and  though  the  note  sued 
on  was  made  before  the  passage  of  the 
legal  tender  statutes  by  congress,  it  was 
held  that  the  tender  was  a  valid  tender, 
and  that  the  judgment  of  the  court  below 
must  be  reversed.  Dooley  v.  Smith,  13 
Wall.    604.    20    L.    Ed.    547. 

41.  Replication. — Wilson  v.  Codman.  3 
Cranch  193.  2  L.  Ed.  408.  See.  generally, 
the  titles  BANKRUPTCY,  vol.  2,  p.  792; 
PLEADING. 

42.  Variance — In  general. — Sheehy  v. 
]\Iandeville,  7  Cranch  208.  3  L.  Ed.  317; 
Pa?e  V.  Bank,  7  Wheat.  35,  36,  5  L.  Ed. 
390;  Sebree  z>.  Dorr.  9  Wheat.  558.  6  L. 
Ed.  160;  Gormley  z\  Bunyan,  138  U.  S. 
623,  34  L.  Ed.   10S6. 

Upon  executing  a  writ  of  inquiry,  in 
Virginia,  in  an  action  of  assumpsit  upon 
a  promissory  note,  it  is  necessary  to  pro- 
duce a  note  corresponding  with  that 
stated  in  the  declaration;  but  it  is  not 
necessary  to  prove  the  note.  Sheehy  v. 
Mandeville,  7  Cranch  208,  3   L.  Ed.  317. 


Ed.   1086. 

Upon  the  testimonj^  that  the  defendant 
admitted  his  indebtedness  on  the  note 
given  in  evidence,  that  note,  though  vary- 
ing from  the  description  in  the  special 
count,  was  admissible  under  the  common 
counts  as  evidence  of  money  had  and  re- 
ceived by  the  defendant  to  the  plaintiffs' 
use.  Hopkins  f.  Orr,  124  U.  S.  510,  513,  31 
L.    Ed.    523. 

43.  Variance  as  to  time  of  pajnuent. 
— Sebree  f.  Dorr,  9  Wheat.  558,  561.  6  L. 
Ed.  160:  Page  f.  Bank,  7  Wheat.  35,  36, 
5  L.  Ed.  390:  Sheehy  r.  Mandeville,  7 
Cranch   208.  218.   3    L.   Ed.   317. 

Where  the  declaration  does  not  state 
that  the  note  sued  on  became  due  at  any 
particular  time,  the  inference  is  that  it 
was  due  on  demand,  and  where  the  note 
offered  in  evidence  is  payable  a  certain 
time  after  date,  the  variance  is  fatal.  Se- 
bree z'.  Dorr,  9  Wheat.  558,  561,  6  L.  Ed. 
160. 

44.  Amendment. — Gormley  v.  Bunyan, 
138  U.  S.  623.  34  L.  Ed.  10S6.  See.  gen- 
erally, the  title  AMENDMENTS,  vol.  1, 
p.   288. 

45.  Verdict  as  curing  defects  in  plead- 
in  s^s. — Brown  v.  Barry,  3  Dall.  365,  1  L. 
Ed.  638.  See,  generally,  the  tides 
AMENDMENTS,  vol.  1,  p.  288;  VER- 
DICT. 

46.  Production  of  instrument  at  trial 
— Keene  z:   Meade,   3    Pet.   1,  8,   7    L.   Ed. 
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F.     Competency  of  Party  to  Paper  to  Impeach  Its  Validity. — It  is  a 

well-settled  principle  that  no  one,  who  is  a  party  to  a  negotiable  instrument, 
shall  be  permitted,  by  his  own  testimony,  to  invalidate  it.-*"  The  rule  applies 
only  to  a  case  where  a  man,  by  putting  his  name  to  a  negotiable  security,  has 
given  currency  and  credit  to  it,  and  does  not  apply  to  a  case  between  original 
parties,  where  the  paper  has  not  been  put  into  circulation,  and  each  of  the  par- 
ties is  cognizant  of  all  the   facts.-* ^ 

BINDERS.— See  note  1. 

BIRDS.— See,  generally,  the  title  Axoials,  vol.  1,  p.  317. 
BLACKMAILING.— See  the  title  Extortion. 
BLANKET  POLICY.— See  note  2. 

BLANKET  VEIN. — A  blanket  vein  is  a  horizontal  vein  or  deposit.^ 
BLANKS. — As  to  filling  blanks,  see  the  title  Altkkation  of  Instiu-micxts, 
vol.  1,  p.  267. 

BLASPHEMY  AND  PROFANITY.— See  the  title  Constitutional  Law. 

581:  Sheehy  v.  Mandeville,  7  Cranch  208, 
218,  3  L.  Ed.  317;  Downes  v.  Church,  13 
Pet.  205,  10  L.  Ed.  127;  Morgan  v.  Reint- 
zel.  7  Cranch  273,  3  L.  Ed.  340. 

In  a  suit  against  the  maker  of  a  promis- 
sory note,  by  an  indorser,  wiio  has  been 
obliged  to  take  it  up,  the  plaintiff  must 
prcduce  the  note,  upon  the  trial.  Morgan 
V.   Reintzel,  7  Cranch  273,  3   L.  Ed.  340. 

Where  a  promissory  note  is  given  as 
written  evidence  of  a  loan,  the  action  may 
be  brought  for  mony  lent,  and  this  proved 
by  parol,  but  the  note  must  be  produced 
on  trial;  not,  however,  as  the  only  compe- 
tent evidence  of  the  loan,  but  to  be  can- 
celed, so  as  to  prevent  its  being  put  into 
circulation.  Keene  v.  Meade,  3  Pet.  1,  8, 
7   L.   Ed.   581. 

In  an  action  on  the  second  set  of  a 
foreign  bill  of  exchange,  wliicli  was  pro- 
tested for  nonacceptance.  with  the  pro- 
tests thereto  attached,  the  plaintiffs  may 
recover,  without  producing  the  first  of 
the  same  set,  or  accounting  for  its  non- 
production.  Downes  v.  Church,  13  Pet. 
205,  10  L.  Ed.    127. 

47.  Right  cf  party  to  impeach  paper. — 
United  States  Bank  v.  Dunn,  6  Pet.  51,  8 
L.  Ed.  316;  Renner  v.  Bank,  9  Wheat. 
581.  587,  6  L.  Ed.  166;  Smyth  v.  Strader, 
4  How.  404,  11  L.  Ed.  1031;  Bank  v. 
Jones,  8  Pet.  12,  8  L.  Ed.  850;  United 
States  V.  Leffler,  11  Pet.  86,  9  L.  Ed.  642; 
Davis  V.  Brown,  94  U.  S.  423.  426,  24  L. 
Ed.  204;  Stille  v.  Lynch.  2  Dall.  194,  1  L. 
Ed.  345;  Scott  v.  Lloyd,  12  Pet.  145,  9 
L.  Ed.  1033;  Saltmarsh  v.  Tuthill,  13  How. 
228,  229,  14  L.   Ed.    124. 

"In  the  case  of  the  Bank  of  the  United 
States  V.  Dunn,  6  Pet.  51,  8  L.  Ed.  316, 
this  court  decided,  that  a  subsequent  in- 
dorser was  not  competent  to  prove  facts 
which  would  tend  to  discharge  the  prior 
indorser  from  the  responsibility  of  his 
indorsement;  by  the  same  rule,  the  maker 
of  the  note  is  equally  incompetent  to 
prove  facts  which  tend  to  discharge  the 
indorser."  Bank  v.  Jones,  8  Pet.  12,  8  L. 
Ed.  850. 

In  an  action  by  the  indorser  against  the 
maker  of  a  note  the  payee  is  not  a  com- 


petent witness  to  invalidate  it  for  want  of 
consideration.  Stille  v.  Lynch,  2  Dall.  194, 
1  L.  Ed.  345. 

In  a  suit  by  the  indorsee  against  the 
indorser  of  a  bill,  where  the  defense  was 
usury,  the  drawer  and  drawee  were  in- 
competent witnesses,  when  offered  to 
prove  certain  facts,  which,  when  taken  in 
conjunction  with  certain  other  facts,  to 
be  proved  by  other  witnesses,  would  in- 
validate the  instrument.  Being  incompe- 
tent witnesses  to  establish  the  whole  de- 
fense, they  are  also  incompetent  to  es- 
tablish a  part.  Saltmarsh  v.  Tuthill,  13 
How.   228,   229,    14    L.    Ed.    124. 

Partnership  note.— Where  a  note  fs 
drawn  by  one  partner  in  the  name  of  the 
firm,  the  testimony  of  one  partner,  of- 
fered for  the  purpose  of  proving  the  fraud 
committed  by  the  drawer  of  the  note,  is 
not  admissible.  Smyth  v.  Strader,  4  How. 
404,  11   L.   Ed.   1031. 

48.  When  rule  applies.— Davis  v.  Brown, 
94  U.  S.  423,  24   L.   Ed.  204. 

An  indorser  of  a  promissory  note  is  a 
competent  witness  to  prove  an  agree- 
ment in  writing  made  with  its  holder  at 
the  time  of  his  indorsement,  that  he  shall 
not  be  held  liable  thereon,  wnere  trie 
paper  has  not  afterwards  been  put  into 
circulation,  but  is  held  by  trie  party  to 
whom  the  indorsement  was  made.  Davis 
V.   Brown.  94   U.  S.  423.  24  L.  Ed.  204. 

1.  Binders. — See  Falk  v.  Robertson,  137 
U.  S.  225,  231.  34  L.  Ed.  645.  And  see, 
generally,  the  title   REVENUE   LAWS. 

2.  Blanket  policy.— In  home  Ins.  Co.  v. 
Baltimore  AX'archouse  Co..  93  U.  S  527. 
541.  23  L.  Ed.  868,  it  is  said:  "Blanket 
and  floating  policies  are  sometimes  issued 
to  factors  or  to  warehousemen,  intended 
only  to  cover  margins  uninsured  by  other 
policies,  or  to  cover  nothing  more  than 
the  limited  interest  which  the  factor  or 
warehouseman  may  have  in  the  property 
which  he  has  in  charge."  See,  also,  the 
title   INSUR.ANCE. 

3.  Blanket  vein.— Iron  Silver  Min.  Co. 
7'.  Mike  and  Starr  Gold,  etc..  Co..  143  U. 
S.  394.  400.  36  L.  Ed.  201.  See  the  title 
MINES  AND  MINERALS. 


BLOCKADE. 

BY   J.    X.    CLAYBROOK. 

I.   Definitions  and  General  Consideration,  365. 

A.  Definitions,  365. 

1.  Blockade  Defined,  365. 

2.  Blockade  as  an  "Arrest,  Detainment  or  Restraint,''  365, 

B.  Distinctions.  366. 

1.  Public  and   Simple  Blockades,  366. 

2.  Commercial  and  Military  Blockades,  366. 

C.  Kinds  of  Blockade,  366. 

II.    Object  and  Effect,  366. 

III.  Establishment,   366. 

A.  Power  to  Establish,  366. 

1.  Power  of  Nations,  366. 

a.  In  General,  366. 

b.  Necessity  for  Existence  of  State  of  War,  367. 

c.  Blockade  of  Neutral   Pcrts,  368. 

2.  In  ^^llom   Power  \^ested.  368. 

a.  Public  Blockades,  368. 

b.  Simple   Blockades,  368. 

B.  Operation  and  Effect  of  Proclamation,  368. 

IV,  Sufficiency   of   Blockade,    368. 

A.  Necessity  for  Blockading  Force  to  Be  Present,  368. 

B.  Effectiveness-,  369. 

1.  Necessity  for  Blockade  to  Be  Effective,  369. 

2.  What  Constitutes  an  Effective  Blockade,  369. 

a.  General  Rules,  369. 

b.  Mode  of  Blockade,  369. 

c.  Number  of  \*essels  Required,  369. 

d.  Necessity  for  Blockade  to  Be  Effective  in  Military  Sense,  369. 

e.  Capture  of  \'essel  as  Evidence  of  Effectiveness,  370. 

f.  A  ^lixed  Question  of  Law  and  Fact,  370. 

3.  Estoppel  to  Show  Ineffectiveness,  370. 

V.     Notice  or  Warning  to  Neutrals,  370. 

A.  Necessity  of  Notice  or  \^'arning,  370. 

1.  Public  Blockades,  370. 

2.  Simple  or  De  Facto  Blockades,  370. 

B.  Right  to  Be  Warned  Off  by  Blockading  Fleet,  370. 

1.  Vessel  Having  Knowledge  of  Blockade,  370. 

2.  ^*essel  without  Knowledge  of  Blockade.  371. 

C.  Presumption  of   Notice  by  ^'essel  in   Blockaded   Port,   371 

D.  Sufficiency  of  Notice,  371. 

VI.    Continuance    or   Termination,    371. 

A.  Presumption  of  Continuance,  371. 

1.  Public  Blockades,  371. 

2.  Simple   Blockades,  371. 

B.  Termination.   371. 

1.  What  Constitutes,  371. 
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a.  Occupation  of  Port  by  Forces  of  Blockading  Nation,  371. 

b.  Proclamation,  372. 

c.  Evidence  of  Discontinuance,  372. 
C.  Duty  to  Give  Notice  of  Termination,  372. 

VII.    License  or  Authority  to  Enter  Blockaded  Port,  372. 
VIII.   Excuses  for  Entering  Blockaded  Port,  372. 
IX.   Breach  of  Blockade,  373. 

A.  What  Constitutes,  373. 

1.  Attempt  to   Break   Blockade,  373. 

2.  Sailing   for  Blockaded   Port,  373. 

3.  Sailing  for  Blockaded  Port  with  Intent  to  Enter,  373. 

4.  Approaching  Blockaded  Port   for  Purpose  of  Inquiry.  373. 

5.  Sailing  for  Neutral  Port  with  Purpose  to  Tranship  Cargo  to  Port 

under  Blockade,  374. 
.6.  Where  Blockaded  Port  Is  Ulterior  Destination  of  Vessel,  375. 

7.  Departure   of    Neutrals    from    Blockaded    Port.   376. 

8.  Trading  between   Neutral   Ports,  376. 

a.  In  General,  37^. 

b.  Duty  to  Keep  in  Neutral  Waters,  376. 

9.  Evidence,  376. 

a.  General  Rules  as  to  Weight  and  Sufficiency,  376. 

(1)  Evidence  to  Warrant  Seizure,  376. 

(2)  Evidence  to  Warrant  Condemnation,  376. 

b.  Facts    from   which   Unlawful    Intent   May   Be   Inferred,   377. 

B.  Termination  of  Liability   to  Capture,  37<^ 

C.  Penalty  for  Breach  of  Blockade,  37'^. 

X.    Pardon  or  Release  from  Consequences  of  Breach,  379. 

XL     Rights  of  Vessels  Entering  Port  after  Relaxation  of  Blockade,  379. 

CROSS  REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  119;  Army  and  Navy,  vol.  2,  p.  494; 
Embargo  and  Nonintercourse  Laws;  International  Law;  Marine  In- 
surance ;  Prize  ;  Revenue  Laws  ;  War. 

As  to  the  effect  of  sentence  of  a  foreign  court  of  admiralty,  condemning  a 
vessel  for  breach  of  blockade,  see  the  title  Admiralty,  vol.  1,  p.  178.  As  to 
the  embargo  and  nonintercourse  laws,  see  the  title  Embargo  and  Noninter- 
COURSE  Laws.  As  to  effect  of  blockade  on  rights  under  policy  of  marine  in- 
surance, see  the  title  Marine  Insurance.  As  to  procedure  in  prize  cases, 
see  the  title  Prize. 

I.     Definitions  and  General  Consideration. 

A.  Definitions — 1.  Blockade  Defined. — Blockade  is  the  actual  investment 
©f  a  port  or  place  by  a  hostile  force  fully  competent,  under  ordinary  circum- 
stances, to  cut  off  all  communications  therewith,  so  arranged  or  disposed  as  to 
be  able  to  apply  its  force  to  every  point  of  practicable  access  or  approach  to  the 
port  or  place  so   invested.^ 

2.  Blockade  as  an  "Arrest,  Detainment  or  Restraint." — While  a  deten- 
tion of  a  vessel  in  a  port  by  a  blockading  fleet  is  not  an  "arrest  or  detainment, "^ 

1.    Blockade  defined. — Bouv.  L.  Diet.  tire  commerce  of  that  place,  and  a  neutral 

"It    is    well    described    by    Sir    William  is   no  more   at  liberty  to   assist   the   traffic 

Scott    in    The    Vrouw    Judith,    1    C.    Rob.  of     exportation     than     of     importation.' " 

126,    128,    'as    a    sort    of    circumvallation  The  Adula.  176  U.   S.  361,  36y,  44  L.  Ed. 

round   a   place,  by   which   all   foreign    con-  50.5. 

nection    and   correspondence   is,   as    far   as  2.    Detention  by  blockading  fleet  not  an 

human   force    can    effect    it,   to   be   entirely  "arrest     or     detainment." — The     question, 

cut  off.     It  is  intended  to  suspend  the  en-  Avhcther    a    blockade    is    a    peril    insured 
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nor  an  "unlawful  arrest  or  detainment, "'^  it  is  a  "restraint"  of  a  vessel,-^  within 
the  meaning  of  such  words  when  used  in  a  policy  of  marine  insurance  describ- 
ino-  t)-!P  ricl'c;  insured  a^fainst. 

B.  Distinctions — 1.  Public  and  Simple  Blockades. — A  simple  blockade 
may  be  established  by  a  naval  officer,  acting  upon  his  own  discretion  or  under 
direction  of  superiors,  without  governmental  notification ;  while  a  public  block- 
ade is  not  only  established  in  fact,  but  is  notified,  by  the  government  directing 
it,  to  other  governments.  In  the  case  of  a  simple  blockade,  the  captors  are  bound 
to  prove  its  existence  at  the  time  of  capture ;  while  in  the  case  of  a  public  block- 
ade, the  claimants  are  held  to  proof  of  discontinuance  in  order  to  protect  them- 
selves   from  the   penalties   of   attempted   violation. ^ 

2.  Commercial  and  Military  Blockades. — There  is  an  essential  difference 
between  a  military  and  a  commercial  blockade.  The  one  deals  with  the  exclu- 
sion of  trade,  and  the  other  involves  the  consideration  of  armed  conflict  wath 
the  belligerent.  The  necessity  of  a  greater  blockading  force  in  the  latter  case 
than  in  the  former  is  obvious.     The  difference  is  in  kind,  and  in  degree.^ 

C.  Kinds  of  Blockac^.e. — Blockades  are  maritime  blockades,  or  blockades 
by  sea  and  land  ;  and  they  may  be  either  military  or  commercial,  or  may  par- 
take of  the  nature  of  both." 

II.    Object  and  Effect. 

The  object  of  a  blockade  is  to  prevent  exports  as  well  as  imports,  and  to  cut 
off  all  communication  of  commerce  with  the  blockaded  place. ^  The  effect  of 
a  lawful  and  sufficient  blockade  is  a  closing  of  the  port,  and  an  interdiction  of 
the  entrance  of  all  vessels  of  whatever  nationality  or  business.^ 

III.     Establishment. 

A.     Power   to    Establish — 1.     Power   of    Nations — a.     In    General. — One 


against,  is  one  on  which  tTie  court  has 
entertained  great  doubts.  In  considering 
it,  the  import  of  the  several  words  used 
in  the  clause  has  been  examined.  It  cer- 
tainly is  not  "an  arrest."  nor  is  it  "a  de- 
tainment." Olivera  v.  Union  Ins.  Co..  3 
Wheat.   183,  188.  4  L.  Ed.  36.5. 

3.  Detention  by  blockading  fleet  not  an 
"unlawful  arrest  ,or  detention." — If  a  pol- 
icy insures  against  "unlawful  arrest,  re- 
straints and  detainments  of  all  kings, 
princes,"  etc.,  the  qualification,  "unlawful." 
extends  in.  its  operation  as  well  to  "re- 
straints and  detainments"  as  to  "arrests;" 
and  in  such  case,  a  detainment  by  a  force 
lawfully  blockading  a  port,  is  not  a  peril 
insured  against,  by  a  policy  containing  a 
warranty  of  neutrality.  McCall  v.  Marine 
Ins.  Co.,  8  Cranch  59.  3  L.  Ed.  487.  See, 
generally,  the  title  MARINE  INSUR- 
ANCE. 

4.  Detention  by  blockading  fleet  as  a 
"restraint." — "The  blockading  force  is  not 
in  possession  of  the  vessels  inclosed  in  the 
harbor,  but  it  acts  upon  and  restrains 
them.  It  is  a  vis  major,  applied  directly 
and  effectually  to  them,  which  prevents 
them  from  coming  out  of  port.  This  ap- 
pears to  the  court  to  be.  in  correct  lan- 
guage, 'a  restraint'  of  the  power  imposing 
the  blockade,  and  when  a  vessel,  attempt- 
ing to  come  out.  is  boarded  and  turned 
hack,  this  restraining  force  is  practically 
applied  to  such  vessel."     Olivera  v.  Union 


Ins.  Co.,  3  Wheat.  183,  188,  4  L.  Ed.  365. 

A  vessel  within  a  port,  blockaded  after 
the  commencement  of  her  voyage,  and 
prevented  from  proceeding  on  it,  sustains 
a  loss  bj^  a  peril,  within  that  clause  of  the 
policy  insuring  against  the  "arrests,  re- 
straints and  detainments  of  kings."  etc.. 
for  which  the  insurers  are  liable;  and  if 
the  vessel  so  prevented  be  a  neutral,  hav- 
ing on  board  a  neutral  cargo,  laden  before 
the  institution  of  the  blockade,  the  re- 
straint is  unlawful.  Olivera  z'.  Union  Ins. 
Co.,  3  Wheat.  183.  4  L.  Ed.  365. 

5.  Distinction  between  public  and  sim- 
ple blockade. — The  Circassian,  2  Wall. 
135,  17  L.  Ed.  796;  The  Adula,  176  U.  S. 
361,  44  L.  Ed.  505. 

6.  Distinction  between  commercial  and 
military  blockades. — The  Olindc  Rodri- 
gues,   174   U.   S.   510.   43   L.   Ed.  1065. 

7.  Kinds  of  blockade — The  Olinde 
Rodrigues.  174  U.  S.   510,  43   L.  Ed.    1065. 

8.  Object  of  blockade.— The  Adula,  176 
U.  S.  361.  370.  44  L.  Ed.  505;  The  Circas- 
sian, 2  Wall.  135.  149.  17  L.  Ed.  796. 

The  object  of  blockade  is  to  destroy 
the  commerce  of  the  enemy,  and  cripple 
his  resources  by  arresting  the  import  of 
supplies  and  the  export  of  products.  The 
Circassian.  2  Wall.  135,  149,  17  L.  Ed. 
796. 

9.  Effect  of  blockade The   .Adula,  176 

U.   S.   361,  369,   44    L.   Ed.   505. 
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belligerent,  engaged  in  actual  war,  has  a  right  to  blockade  the  ports  of  the  other, 
and  neutrals  are  bound  to  respect  that  rignt.^" 

b.  Necessity  for  Existence  of  State  of  IVar. — To  justify  the  exercise  of  the 
right  of  blockade  and  legalize  the  capture  of  a  neutral  vessel  for  violating  it, 
a  state  of  actual  war  must  exist,  and  the  neutral  must  have  knowledge  or  notice 
that  it  is  the  intention  of  one  belligerent  to  blockade  the  ports  of  the  other. ^^ 
But  it  is  not  necessary  that  the  party  claiming  the  right  should  be  at  war  w^ith  a 
separate  and  independent  power ;  the  parties  to  a  civil  war  are  in  the  same  pre- 
dicament   as    two    nations    who    engage    in    a    contest    and    recourse    to   arms.^^ 


10.  Right  to  establish  blockade. — Prize 
Cases.  2  Black  635.  17  L.  Ed.  459;  Olivura 
V.  Union  Ins.  Co.,  3  Wheat.  183,  193,  4  L. 
Ed.  365;  McCall  v.  Marine  Ins.  Co..  8 
Cranch  59,  65,  3  L.  Ed.  487;  Fofd  v.  Sur- 
get,  97  U.  S.  594.  611,  24  L.  Ed.  1018; 
United  States  v.  Diekelman,  92  U.  S.  520, 
529,  23  L.  Ed.  742;  Rose  v.  Himely,  4 
Cranch  241,  289,  2  L.  Ed.  60S. 

The  right  to  blockade  an  enemy's  port 
with  a  competent  force,  is  a  right  se- 
cured to  every  belligerent  by  the  law  of 
nations.  No  neutral  can,  after  knowl- 
edge of  such  blockade,  lawfully  enter,  or 
attempt  to  enter,  the  blockaded  port.  It 
would  be  a  violation  of  neutral  character, 
whicii,  according  to  established  usages, 
would  subject  the  property  engaged 
therein  to  the  penalty  of  conhscation.  In 
such  a  case,  therefore,  the  arrest  and  re- 
straint of  neutral  shios  attempting  to  enter 
the  port,  is  a  lawful  arresr.  and  restraint 
by  the  blockading  squadron.  McCall  v. 
Marine  Ins.  Co.,  8  Cranch  59,  C5,  3  L.  Ed. 
487. 

Seizure  on  the  high  seas,  for  a  breacli 
of  the  right  of  blockade,  during  the  whole 
return  voj^age,  is  universally  acquiesced 
in,  as  a  reasonable  exercise  of  sovereign 
power.  The  principal  of  blockade  has. 
indeed,  in  modern  times,  been  pushed  to 
such  an  extravagant  extent,  as  to  become 
a  very  justifiable  cause  of  war,  but  still 
it  is  admitted  to  be  consTstent  with  the 
law  of  nations,  when  confined  within  the 
limits  of  reason  and  necessity.  The  right 
to  subdue  an  enemy,  carries  with  it  the 
right  to  make  use  of  the  necessary  means 
for  that  purpose,  and  the  individual  who 
does  an  act  inconsistent  with  the  rights 
of  a  belligerent,  exposes  himself  to  the 
liability  to  be  treated  as  an  enemy.  The 
belligerent  nation  can  exercise  the  same 
acts  of  violence  against  him.  that  she  can 
against  an  individual  of  her  enemy.  Nor 
can  liis  sovereign  protect  an  individual 
who  has  committed  an  aggression  upon 
belligerent  rights,  without  becoming  a 
party  to  the  contest.  Rose  v.  Himelj-,  4 
Cranch   241,  289.  2   L.   Ed.   608. 

Belligerents  engaged  in  war  may  ex- 
ercise the  right  of  blockade,  and  they 
may  capture  contraband  of  war  and  ene- 
mies' property  laden  in  neutral  vessels; 
and  if  so.  the  contest,  though  it  originated 
in  rebellion,  must  in  t'le  progress  of 
events,  when  it  assumes  sucli  proportions 
as   to  be  justly  denominated  civil  war,  be 


recognized  as  entitling  both  parties  to  the 
rights  of  war  just  as  mucn  as  if  it  was 
waged  between  two  independent  nations. 
Ford  V.  Surget,  97  U.  S.  594,  611,  24  L 
Ed.   1018. 

"Art.  XIII  of  the  treaty  of  1828  with 
Prussia  contemplates  tlie  establishment  of 
blockades,  and  makes  special  prevision  for 
the  government  of  the  respective  parties 
in  case  they  exist.  The  vessels  of  one 
nation  are  bound  to  restrict  the  blockades 
of  the  other.  Clearly  the  United  States 
had  the  right  to  exclude  Prussian  vessels, 
in  common  with  those  of  ail  other  na- 
tions, from  their  ports  altogether,  by  es- 
tablishing and  maintaining  a  blockade 
while  subduing  a  domestic  insurrection. 
The  right  to  exclude  altogether  neces- 
sarily carries  with  it  the  right  of  admit- 
ting through  an  existing  blockade  upon 
conditions,  and  of  enforcing  in  an  ap- 
propriate manner  the  performance  of  the 
conditions  after  admission  has  been  ob- 
tained." United  States  v.  Diekelman  9-^ 
U.    S.    520,   529,   23    L.    Ed.    742. 

Neutrals  may  question  the  existence  of 
a  blockade,  and  challenge  the  legal,  au- 
thority of  the  party  which  has  undertaken 
to  establish  it.  Prize  Cases,  2  Black  635 
17  L.  Ed.  459. 

11.  Necessity  for  existence  of  state  of 
war.— Prize  Casos.  2  Black  035.  ii:iii,  17 
L.  Ed.  459;  Ford  v.  Surget,  97  U  S  594, 
611,  24  L.  Ed.  1018.  See,  also.  The 
Trinidad,  7  Wheat.  283,  340,  5  L  Ed 
454. 

Lawful  blockade  can  only  be  established 
by  a  belligerent  party,  the  rule  being  that 
a  neutral  country  has  a  right  to  trade 
with  all  other  countries  in  time  of  peace. 
and  when  in  time  of  war  the  right  is 
subjected  to  the  conditions  or  restrictions 
resulting  from  blockade,  the  interruption 
of  the  untrammelcd  right  can  only  be 
justified  because  the  party  imposing  the 
conditions  and  restrictions  is  invested 
with  belligerent  rights  under  the  law  of 
nations.  Ford  v.  Surget,  97  U  S  594 
611,  24  L.  Ed.  1018,  citing  The  Trinidad' 
7  Wheat.   283,   340.  5    L.   Ed.   454. 

A  state  of  actual  war  may  exist  without 
any    formal    declaration    of    it    bv    eithe 
party;  and  this  is  true  of  both  a  civil  and 
a  foreign   war.     Prrze  Cases.  2   Bkick   635 
636,  17   L.  Ed.  459. 

12.  Civil  war  as  giving  right  of  block- 
ad^-— Prize    Cases,    2    Black    635.    636,    17 
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c.  Blockade  of  Neutral  Ports. — It  seems  that  a  belligerent  cannot  blockade 
the  month  of  a  river,  occnpied  on  one  bank  by  neutrals  with  complete  rights  of 
navigation.^^ 

2.  In  Whom  Power  Vested — a.  Public  Blockades. — The  president  of  the 
United  States,  as  commander  in  chief  of  the  army  and  navy,  has  authority  to  in- 
stitute and  notify  a  public  blockade  of  the  ports  of  a  nation  with  which  the 
United  States  is  at  war.^"* 

b.  Simple  Blockades. — A  simple  blockade  may  be  established  by  a  naval 
officer  acting  upon  his  own  discretion  or  under  direction  of  superiors,  without 
governmental   notification.^^'' 

B.  Operation  and  Effect  of  Proclamation. — The  proclamation  of  block- 
ade by  the  president  is  of  itself  conclusive  evidence  that  a  state  of  war  existed, 
which  demanded  and  authorized  recourse  to  such  a  measure. ^*^  A  proclamation 
of  blockade  is  not  to  be  extended  by  construction. i" 

IV.     Snfiiciency  of  Blockade. 

A.  Necessity  for  Blockading  Force  to  Be  Present. — In  order  for  a 
blockade  to  be  valid,  the  blockading  force  must  be  present. ^^  But  a  blockade 
once  regularly  proclaimed  and  established  will  not  be  held  to  be  ineffective  by 
continual  entries  in  the  log  book,  supported  by  testimony  of  officers  of  the  vessel 
seized,  that  the  weather  being  clear,  no  blockading  vessels  were  to  be  seen  oft 
the  port  from  which  the  vessels  sailed. ^^ 


L.  Ed.  459;  Ford  7'.  Surget,  97  U.  S.  594, 
610,   24   L.   Ed.    1018. 

The  civil  war  between  the  United  States 
and  the  so  called  Confederate  states,  had 
such  character  and  magnitude  as  to  give 
the  United  States  the  same  rights  and 
powers  which  they  might  exercise  in  the 
case  of  a  national  or  foreign  war;  and  they 
had  therefore,  the  right  jure  hello  to  in- 
stitute a  blockade  of  any  ports  in  posses- 
sion of  the  rebellious  states.  Prize  Cases, 
2    Black   635,   636,    17    L.   Ed.   459. 

A  civil  war  exists,  and  may  be  prose- 
cuted on  the  same  footing  as  if  those  op- 
posing the  government  were  foreign 
invaders,  whenever  the  regular  course  of 
justice  is  interrupted  by  revolt,  rebellion, 
or  insurrection,  so  that  the  courts  cannot 
be  kept  open.  Prize  Cases,  2  Black  635, 
636,  17   L.   Ed.  459. 

Rebellions  of  the  kind,  when  they  be- 
come too  formidable  to  be  suppressed  by 
the  duly  constituted  civil  authorities, 
authorize  the  de  jure  government  to 
blockade  the  ports  within  the  territory 
occupied  bj'  the  insurgents,  and  to  notify 
the  same  to  foreign  powers  that  the  same 
will  be  enforced  pursuant  to  the  law  of 
nations.  Ford  f.  Surget.  97  U.  S.  594, 
610.  24  L.  Ed.   1018. 

13.  Power  to  blockade  neutral  territory. 
—The  Peterhnff,  5  Wall.  28.  18  L.  Ed. 
564. 

14.  Power  of  president  to  institute  pub- 
lic blockade. — Prize  Cases,  2  Black  635. 
666,  17  L.  Ed.  459. 

In  Prize  Cases.  2  Black  635,  666,  17  L. 
Ed.  459,  it  was  held  that  even  if  the  act 
of  the  president  of  the  United  States  in 
instituting  a  blockade  of  the  ports  of  the 
Southern  States  was  unauthorized,  it  was 


validated  by  the  act  of  congress  of  1861, 
approving,  legalizing  and  making  valid  all 
the  acts,  proclamation  and  orders  of  the 
president  done  during  the  war. 

15.  Power  of  naval  officer  to  establish 
simple  blockade. — The  Circassian,  2  Wall. 
135.  150.  17  L.  Ed.  796;  The  Adula,  176 
U.   S.  361.  44  L.  Ed.  505. 

In  The  Adula,  176  U.  S.  361,  367,  44  L. 
Ed.  505.  it  was  held  that,  in  view  of  the 
operations  being  carried  on  during  the 
Spanish  war  for  the  purpose  of  destroj'- 
ing  or  capturing  the  Spanish  fleet,  and 
reducing  Santiago,  it  was  competent  for 
Admiral  Sampson  to  establish  a  block- 
ade at  the  ports  of  Santiago  and 
Guantanamo  as  an  adjunct  to  such  opera- 
tions. 

16.  Proclamation  of  blockade  as  evi- 
dence of  existence  of  war. — Prize  Cases. 
2  Black  635,  636,  17  L.  Ed.  459.  See,  also, 
The  William  Bagaley,  5  Wall.  377,  18  L. 
Ed.   583. 

17.  Construction  of  proclamation. — The 
Peterhoff.   5   Wall.   28.   18   L.   Ed.  564. 

The  mouth  of  the  Rio  Grande  was  not 
included  in  the  blockade  of  the  ports  of 
the  rebel  states,  set  on  foot  by  the  na- 
tional governinent  during  the  late  re- 
bellion; and  neutral  commerce  with 
Matamoras.  a  neutral  town  on  the  Mexi- 
can side  of  the  river,  except  in  contraband 
destined  to  the  enemv,  was  entirelv  free. 
The  Peterhoff.  5  Wall"  28.  18  L.  Ed."  564. 

18.  The  blockading  force  must  be 
present. — The  Olinde  Rodrigues.  174  U. 
S.  510,  513,  43  L    Ed.  1065. 

19.  Effect  of  /;ries  in  log  of  captured 
vessel  as  to  absence  of  blockading  ves- 
sels.—The  Andromeda,  2  Wall.  481,  17  L. 
Ed.  849. 
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B.  Effectiveness — 1.  Necessity  for  Blockade  to  Be  Effective. — To  be 
binding  a  blockade  must  be  effective.-'^ 

2.  What  Constitutes  an  Effective  Blockade — a.  General  Rules. — An  ef- 
fective blockade  is  one  so  effective  as  to  make  it  dangerous  in  fact  for  vessels  to 
enter  the  blockaded  port.^i  The  question  of  effectiveness  must  necessarily  de- 
pend on  the  circumstances. -- 

b.  Mode  of  Blockade. — A  blockade  may  be  made  effectual  by  batteries  on 
shore  as  well  as  by  ships  afloat ;  and  in  case  of  an  inland  port,  may  be  main- 
tained by  batteries  commanding  the  river  or  inlet  by  which  it  may  be  approached, 
supported  by  a  naval  force  sufficient  to  warn  oft'  innocent  and  capture  offend- 
ing vessels  attempting  to  enter.--" 

c.  Number  of  Vessels  Required. — The  question  of  the  effectiveness  of  the 
blockade  is  not  controlled  by  the  number  of  the  blockading  force;  a  single 
modern  cruiser  may  make  a  blockade  effective. ^^ 

d.  Necessity  for  Blockade  to  Be  Effective  in  Military  Sense. — A  neutral 
trader  has  no  right  to  ask  whether  a  blockade,  as  against  the  possible  superiority 
of  the  enemy's  fleet,  was  or  was  not  eft'ective  in  a  military   sense. ^-^ 


20.  Blockade  must  be  effective. — The 
Olinde  Rodrigues,  174 -U.  S.  510,  4.'3  L. 
Ed.  1065;  The  Newfoundland.  176  U.  S. 
97,  44  L.  Ed.  386. 

"Undoubtedly  a  blockade  may  be  so 
inadequate,  or  the  negligence  of  the 
belligerent  in  maintaining  it  may  be  of 
such  a  character,  as  to  excuse  neutral 
vessels  from  the  penalties  for  its  viola- 
tion." The  Olinde  Rodrigues,  174  U.  S. 
510,    516.    43    L.    Ed.    1065. 

21.  What  is  an  effective  blockade. — Tlie 
Olinde  Rodrigues.  174  U.  S.  510,  43  L. 
Ed.  1065;  The  Newfoundland,  17G  U.  S. 
97,  44  L.  Ed.  386. 

"In  The  Franciska,  2  Spinks  128,  Dr. 
Lushington,  in  passing  on  the  question 
whether  the  blockade  imposed  on  the 
port  of  Riga  was  an  effective  blockade, 
said:  'What,  then,  is  an  efficient  blockade, 
and  how  has  it  been  defined,  if,  indeed, 
the  term  'definition'  can  be  applied  to  such 
a  subject?  The  one  definition  mentioned 
is.  that  egress  or  entrance  shall  be  at- 
tended with  evident  danger;  another,  that 
of  Chancellor  Kent  (1  Kent's  Com.  146), 
is,  that  it  shall  be  apparently  dangerous. 
All  these  definitions  are  and  must  be. 
from  the  nature  of  blockades,  loose  and 
uncertain;  the  maintenance  of  a  blockade 
must  always  be  a  question  of  degree, — 
of  the  degree  of  danger  attending  ships 
going  into  or  leaving  a  blockaded  port. 
Nothing  is  further  from  my  intention, 
nor,  indeed,  more  opposed  to  my  notions 
of  the  Law  of  Nations,  than  any  relaxa- 
tion of  the  rule  that  a  blockade  must  be 
efficiently  maintained;  but  it  is  perfectly 
obvicus  that  no  force  could  bar  the  en- 
trance to  absolute  certainty;  that  vessels 
may  get  in  and  get  out  during  the  night, 
or  fogs,  or  violent  winds,  or  occasional 
absence;  that  it  is  most  difficult  to  judge 
from  numbers  alone.'  "  The  Olinde 
Rodrigues,  174  U.  S.  510,  515.  43  L.  Ed. 
1065. 

"It  is  impossible,"  says  Mr.  Hall  (§ 
3  U  S  Enc— 24 


260),  "to  fix  with  any  accuracy  the  amount 
of  danger  in  entry  which  is  necessary  to 
preserve  the  validity  of  a  blockade.  It 
is  for  the  prize  courts  of  the  belligerent 
to  decide  whether  in  a  given  instance  a 
vessel  captured  for  its  breach  had  reason 
to  suppose  it  to  be  nonexistent;  or  for  the 
neutral  government  to  examine,  on  the 
particular  facts,  whether  it  is  proper  to 
withhold  or  to  withdraw  recognition." 
The  Olinde  Rodrigues.  174  U.  S.  510,  516, 
43  L.  Ed.  1065. 

"The  fourth  maxim  of  the  Declaration 
of  Paris  (April  16,  1856),  was:  'Block- 
ades, in  order  to  be  binding,  must  be 
effective,  that  is  to  say,  maintained  by  a 
force  sufficient  really  to  prevent  access 
to  the  coast  of  the  enemy.'  Manifestly 
this  broad  definition  was  not  intended  to 
be  literally  applied.  The  object  was  to 
correct  the  abuse,  in  the  early  part  of 
the  century,  of  paper  blockades,  where 
extensive  coasts  were  put  under  blockade 
by  proclamation,  without  the  presence  of 
any  force,  or  an  inadequate  force;  and  the 
question  of  what  might  be  sufficient  force 
was  necessarily  left  to  be  determined  ac- 
cording to  the  particular  circumstances." 
The  Olinde  Rodrigues,  174  U.  S.  510,  513, 
43  L.  Ed.  1065. 

The  blockade  of  the  harbor  of  San  Juan 
Porto  Rico  by  the  armored  cruiser  New 
Orleans  during  the  Spanish  war  was  held 
to  be  practically  effective.  The  Olinde 
Rodrigues,  174  U.  S.  510.  43  L.  Ed.   1065. 

22.  Effectiveness  dependent  on  circum- 
stances.—The  Olinde  Rodrigues.  174  U.  S. 
510,    43    L.    Ed.    I06.>. 

23.  Hew  blockade  may  be  made  ef- 
fective.—The  Circassian,  2  Wall.  135,  17 
L.    Ed.   79G. 

24.  Blockade  by  a  single  cruiser. — The 
Newfoundland,  176  U.  S.  97,  114,  44  L 
Ed.  386;  The  Olinde  Rodrigues,  174  U  S 
510,  43  L.  Ed.  1065. 

25.  Necessity  for  blockade  to  be  ef- 
fective    in    military     sense. — While     addi- 
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e.  Capture  of  ]\^sscl  as  Evidcn\cc  of  Effcctizriicss. — The  fact  of  a  single  cap- 
ture is  not  decisive  of  the  effectiveness  of  a  blockade.-*' 

f.  A  Mixed  Question  of  Lazv  and  Fact. — Whether  a  blockade  is  effective  or 
not  is  a  mixed  question,  though  one  more  of  fact  than  of  law.-" 

3.  Estoppel  to  Show  Ineffectiveness. — A  vessel  actually  captured  in  an 
attempt  to  enter  a  blockaded  port,  after  warning  entered  on  her  log  by  a  cruiser 
off  that  port  only  a  few  days  before,  cannot  dispute  the  efficiency  of  the  force 
to   which   she  was   subjected.-'^ 

V.     Notice    or   Warning   to   Neutrals. 

A.  Necessity  of  Notice  or  Warning — 1.  Puhlic  Blockades. — A  public 
blockade  of  an  enemy's  port  is  notified  by  the  government  directing  it  to  other 
governments.-^ 

2.  Simple  or  De  Facto  Blockades. — A  simple  or  de  facto  blockade  may  be 
established  bv  a  naval  officer,  acting  upon  his  own  discretion  or  under  direction  of 
superiors,    without    anv    governmental    notification.-^" 

B.  Right  to  Be  Warned  Off  by  Blockading  Fleet— 1.  A'essel  Having 
Knowledge  of  Blockade. — As  a  general  rule,  where  a  vessel  having  full  knowl- 
edge of  a  public  blockade  sails  for  the  blockaded  port  she  is  not  entitled  to  be 
warned  oft'  by  the  blockading  fleet,  or  to  have  a  warning  indorsed  on  her  register, 
before  capture.^^  But  under  the  British  orders  of  April.  1804.  a  vessel  might 
lawfully  sail  for  a  port  in  the  West  Indies,  known  to  be  blockaded,  until  she  was 
warned'  off.  She  was  not  bound  to  make  inquiry  elsewhere  than  of  the  block- 
ading force.""  2 


tional  vessels  to  cruise  about  may  be 
desirable  in  order  that  the  blockade  should 
be  positively  effective  in  a  military  sense. 
it  is  a  sufficient  compliance  with  tlie  obli- 
gations of  international  law  if  the  block- 
ade makes  egress  or  ingress  dangerous 
in  fact.  The  suggestions  of  a  naval  com- 
mander, in  anticipation  of  a  conflict  of 
armed  forces,  that  the  blockade  should  be 
brought  to  the  highest  efficiency  in  a 
military  as  well  as  a  commercial  aspect, 
cannot  be  allowed  to  have  the  effect  of 
showing  that  the  blockade  which  did  exist 
was  ineffective  in  point  of  law.  The 
Olinde  Rodrigues.  174  U.  S.  510,  .522,  43 
L.    Ed.   106.5. 

26.  Capture  as  showing  effectiveness. — 
The  Olinde  Rodrigues,  174  U.  S.  .510.  43 
L.   Ed.   1065. 

27.  Effectiveness  a  mixed  question  of 
law  and  fact. — The  Olinde  Rodrigues,  174 
U    S.  510.  43  L.  Ed.  1065. 

28.  Estopp>el  of  captured  vessel  to  show 
ineffectiveness. — The  Olinde  Rodrigues, 
174  U.   S.  510.  43   L.  Ed.   1065. 

29.  Public  blockade.— The  Adula.  17G  U. 
S  361,  44  L.  Ed.  505:  The  Circassian,  2 
Wall.  135,  17  L.  Ed.  796. 

30.  Simple  or  de  factor  blockades. — 
The  Adula.  176  U.  S.  361,  44  L.  Ed.  505; 
The  Circassian,  2  Wall.  135,  17  L.  Ed. 
796. 

31.  Right  to  be  warned  off  by  blockad- 
ing fleet— The  Admiral,  3  Wall.  603.  615, 
18  L.  Ed.  58:  Prize  Cases,  2  Black  635, 
677.    17   L.    Ed.   459. 

The  declaration  in  the  president's 
proclamation,  that  if  a  vessel,  with  a  view 
to   violate    the    blockade,   should   approach 


or  attempt  to  leave  either  of  the  said 
ports,  she  would  be  "duly  warned  by  the 
commander  of  the  blockading  vessels,  who 
would  indorse  on  her  registry  the  fact  and 
date  of  such  warning:"  and  that  if  the 
same  vessel  "shall  again  attempt  to  enter 
or  leave  the  blockaded  port  she  will  be 
captured."  does  not  apply  to  the  case  of  a 
vessel  sailing  for  the  blockaded  port  with 
knowledge  of  the  blockade,  but  the  ves- 
sel is  liable  without  any  previous  warning. 
The  .\dmiral,  3  Wall  603.  604,  18  L. 
Ed.  58. 

To  make  a  capture  lawful,  it  is  not 
necessary  that  a  warning  of  the  blockade 
should  have  been  previously  endorsed  on 
the  register  of  the  captured  vessel.  Prize 
Cases.  2   Black  635.  636,   17   L.  Ed.   459. 

S2.  Under  British  orders  of  April, 
1804.— Maryland  Ins.  Co.  v.  Woods,  6 
Cranch  29.  3  L.  Ed.  143;  The  Adula,  176 
U.  S.  361,  44  L.   Ed.  505. 

"The  words  of  the  order  are  not  satis- 
fied by  any  previous  notice  which  the 
vessel  may  have  otrtained,  otherwise  than 
by  her  being  warned  off.  This  is  a 
technical  term  which  is  well  understood; 
it  is  not  satisfied  by  notice  received  in  any 
other  manner.  The  effect  of  this  order 
is.  that  a  vessel  cannot  be  placed  in  the 
situation  of  one  having  a  notice  of  the 
blockade,  until  she  is  warned  off.  It  gives 
her  a  right  to  inquire  of  the  blockading 
squadron,  if  she  shall  not  previously  re- 
ceive this  warning  from  one  capable  of 
giving  it.  and  consequently,  dispenses  with 
her  making  that  inquiry  elsewhere. 
While  this  order  was  in  force,  a  neutral 
vessel  might  lawfully  sail  for  a  blockaded 
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2.  Vessel  without  Knowledge  of  Blockade. — Under  Jay's  treaty  of  1794, 
a  vessel  sailing  for  a  port  or  place  under  blockade  without  having  knowledge 
or  notice  of  the  existence  of  the  blockade,  was  entitled'to  be  warned  off,  and  was 
not  subject  to  capture  until  she  again   attempted   to  enter.-'^s 

C.  Presumption  of  Notice  by  Vessel  in  Blockaded  Port. — It  is  a  set- 
tled rule,  that  a  vessel  in  a  blockaded  port  is  presumed  to  have  notice  of  a  block- 
ade as  soon  as  it  commences. •^•* 

D.  SuiRciency  of  Notice. — Notice  to  the  charterer  of  the  existence  of  the 
blockade  is  a  notice  to  the  vessel.^^ 

VI.     Continuance   or  Termination. 

A.  Presumption  of  Continuance— 1.  Plulic  Blockades.— A  public  block- 
ade, that  is  to  say,  a  blockade  regularly  notified  to  neutral  governments,  and  as 
such  distinguished  from  a  simple  blockade  or  such  as  may  be  established  by  a 
naval  officer  acting  on  his  own  discretion,  or  under  direction  of  his  superiors, 
must,  in  the  absence  of  clear  proof  of  a  discontinuance  of  it,  be  presumed  to  con- 
tinue until  notification  is  given  by  the  blockading  government  of  such  discon- 
tinuance.-"^ 

2.  Simple  Blockades. — The  existence  of  a  simple  blockade  must  in  all  cases 
be  established  by  clear  and  decisive  evidence,  and  there  is  no  presumption  as  to 
continuance."" 

B.  Termination — 1.  What  Constitute.s — a.  Occupation  of  Port  b\  Forces 
of  Blockading  Katiow. — The  occupation  of  a  city  by  a  blockading  belligerent 
does  not  terminate  a  public  blockade  of  it  previously  existing,  where  the  city 
itself  is  hostile,   the  opposing   enemy  in   the   neighborhood,   and   the  occupation 


port,  knowing  it  to  be  blockaded,  and 
being  found  sailing  towards  such  port, 
would  not  constitute  an  attempt  to  break 
the  blockade,  until  she  should  be  warned 
off.  There  is,  then,  no  error  in  the 
opinions  to  which  the  second  and  third 
e.xceptions  are  taken."  Maryland  Ins.  Co. 
V.  Woods.  6  Cranch  29,  49,  3  L.  Ed.  UH. 

33.  Vessel  without  knowledge  of  block- 
ade.—The  .\dula,  176  U.  vS.  3tjl,  44  L.  Ed. 
505. 

"We  have  not  overlooked  in  this  con- 
nection the  provision  contained  in  art. 
18  of  Jay's  treaty  of  1794,  to  tlie  effect 
that  'whereas,  it  frequently  happens  that 
vessels  sail  for  a  port  or  place  belonging 
to  an  enemy,  without  knowing  that  the 
same  is  cither  besieged,  blockaded  or  in- 
vested, it  is  agreed,  that  every  vessel  so 
circumstanced,  may  be  turned  away  from 
such  port  or  place,  but  she  shall  not  be 
detained  nor  her  cargo,  if  not  contraband, 
confiscated,  unless  after  notice  she  shall 
again  attempt  .to  enter.'  Fitzsimmons  v. 
Newport  Ins.  Co.,  4  Cranch  185,  2  L.  Ed. 
591.  Waiving  the  question  whether  this 
clause  of  Jay's  treaty  was  abrogated  by 
the  war  of  1812,  and  accepting  it  as  a 
correct  cxpcs'tion  of  the  law  of  nations, 
it  applies  only  to  vessels  which  have 
sailed  for  a  hostile  port  or  place  without 
knowing  that  the  same  is  cither  besieged, 
blockaded  or  invested.  The  whole  case 
against  the  Adula  depends  upon  the  ques- 
tion whether  those  in  charge  of  her  knew 
before  she  left  Kingston  that  Santiago 
and  Guantanamo  were  blockaded.  If 
they    did,    the    treaty    does    not   apply.      If 


they  did  not,  they  are  entitled  to  the 
benefit  of  this  principle  of  international 
law."  The  Adula,  176  U.  S.  361.  371  44 
L.   Ed.   .'-.0.-,. 

34.  Presumption  of  Knowledge  in  port. 
—Prize  Cases,  2  Black  635.  636,  17  L 
Ed.  459;  The  Herald,  3  W^all.  768,  18  L 
Ed.    135. 

35.  Sufficiency    of    notice.— The    .\dula 

176  U.  S.  :;6].  44  L.  Ed.  .'.o:,. 

36.  Presumption  of  continuance  of  pub- 
lic blockade.— The  Circassian.  2  Wall  135, 
17  L.  Ed.  796;  The  Adula,  176  U.  S  361, 
44  L.  Ed.  505;  The  Baigorry,  2  Wall  474 
17    L.    Ed.   S80. 

A  blockade  once  established,  and  duly 
notified,  must  be  presumed  to  continue 
until  notice  of  discontinuance,  in  the  ab- 
sence of  positive  proof  of  discontinuance 
by  other  evidence.  The  Baigorrv  '^  Wall 
474.   480.    17    L.    Ed.   880. 

37.  Presumption  of  continuance  of 
simple  blockade.— The  Circassian.  2  Wall 
135.  17  L.  Ed.  796;  The  Adula,  176  U  S 
36K  44'L.  Ed.  505. 

"The  legality  of  a  simple  or  actual 
blockade  as  distinguished  from  a  public 
or  presidential  blockade  is  noticed  by 
writers  upon  international  law.  and  is 
said  by  Halleck  to  be  'constituted  merely 
by  the  fact  of  an  investment,  and  without 
any  necessity  of  a  public  nntification.  As 
it  arises  solely  from  facts  it  ceases  when 
they  terminate;  its  existence  must,  there- 
fore, in  all  cases,  be  estabbshed  bv  clear 
and  decisive  evidence.'"'  The  \dula  176 
U.  S.  361,  366,  44  L.  Ed    505 
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limited,  recent,  and  subject  to  the  vicissitudes  of  war.^s  And,  clearly,  the  oc- 
cupation of  a  city  does  not  terminate  a  blockade  proclaimed  and  maintained  not 
or.ly  against  that  city,  but  against  the  port  and  district  commercially  dependent 
upon  it  and  blockaded  by  its  blockade.-'^^  The  occupation  of  a  city  by  the  forces 
of  the  blockading  nation  terminates  a  blockade  because,  and  only  because,  it 
supersedes  it,  and  if  a  vessel  be  bound  to  a  port  or  place  beyond,  which  is  still 
occupied  by  the  enemy,  the  occupation  of  the  mouth  of  the  harbor  does  not  neces- 
sarily terminate  the  blockade  as  to  such  places.^*^ 

b.'  Proclamation. — A  proclamation  revoking  the  blockade  of  a  port  could  not 
work  the  legal  termination  of  blockade  of  the  coast  in  tliat  vicinity  which  re- 
mained  under  hostile   control.^ ^ 

c.  Evidence  of  Discontinuance. — The  fact  that  the  master  and  mate  saw  no 
blockading  ships  off  the  port  where  their  vessel  was  loaded,  and  from  vhich  she 
sailed,  is  not  enough  to  show  that  a  blockade,  once  established  and  notified,  had 
been    discontinued.^- 

C.    Duty  to  Give  Notice  of  Termination. — It  is  the  duty  of  the  belligerent 
government  to  give  prompt  notice  of  the  discontinuance  of  a  blockade^-^ 
VII.    License  or  Authority  to  Enter  Blockared  Port. 
The  direction   of  a  commanding  officer  of  one  of  the  blockading  vessels  to 
enter   the  harbor,  cannot  be  construed  as  a  permission  to  violate  the  blockade, 
as  such  permission  would  not  be   within  the  scope  of  his  authority.-*-* 

VIII.     Excuses  for  Entering  Blockaded  Port. 

A  vessel  may  be  in  such  distress  as  to  justify  her  in  attempting  to  enter  a 
blockaded  port.  She  may  be  out  of  provisions  or  water,  or  she  may  be  in 
a  leaking  condition,  and  no  other  port  be  of  easy  access.  The  case,  however, 
must  be  one  of  absolute  and  uncontrollable  necessity,  and  this  must  be  established 
beyond  reasonable  doubt.* ^ 


38.  Occupation  of  city  as  terminating 
blockade.— The  Circassian.  2  Wall.  135,  17 
L  Ed.  796;  The  Jcs;phine.  3  Wall.  83,  92. 
18  L.  Ed.  65;  The  Baigorry,  2  Wall.  474, 
17   L.   Ed.   880. 

39.  Occupation  of  city  as  terminating 
blockade  as  to  surrounding  country. — The 
Circassian,  2  W^all.  135,  17  L.  Ed.  796; 
The  Josephine,  3  Wall.  83,  92.  18  L.  Ed. 
65;  The  Adula,  176  U.  S.  381,  369,  44  L. 
Ed.  505;  The  Baigorry,  2  Wall.  474,  17 
L.   Ed.  880. 

The  blockade  of  the  coast  of  Louisiana, 
as  established  there,  as  on  the  rest  of  the 
coast  of  the  Southern  States  generally,  by 
President  Lincoln's  proclamation  of 
April  19th,  1861,  was  not  terminated  by 
the  capture  of  the  forts  below  New 
Orleans,  in  the  end  of  April,  1862,  by 
Commodore  Farragnt,  and  the  occupa- 
tion of  the  city  by  General  Butler  on  and 
from  the  6th  of  Maj^  and  the  proclama- 
tion of  President  Lincoln  of  Alay  12th, 
1862,  declaring  that  after  June  1st  the 
blockade  of  the  port  of  New  Orleans 
should  cease.  Hence,  it  remained  in  force 
at  Calcasieu,  on  the  west  extremity  of 
the  coast  of  Louisiana,  as  before.  The 
Baigorry,  2  Wall.  474,  17  L.  Ed.  880. 

The  act  of  the  government  in  issuing  the 
proclamation  of  May  12,  1862,  suspending 
the  blockade  of  the  port  of  New  Orleans 
is  to  be  taken  as  conclusive  evidence  that 
the  blockade  of  that  city  was  not  termi- 


nated by  military  occupaticn  on  May  4. 
1862.  The  Circassian,  2  Wall.  135,  17  L. 
Ed.  796. 

40.  Occupaticn  of  mouth  of  harbor. — 
The  Adula.  176  U.  S.  361,  369,  44  L.  Ed. 
505. 

Where  it  appeared  that  the  entrance  to 
the  harbor  of  a  port  was  in  possession  of 
the  naval  vessels  of  the  United  States,  and 
that  a  party  of  the  United  States  marines 
held  the  crest  of  a  hill  near  its  entrance; 
that  the  port  was  eighteen  miles  from  the 
mouth  of  the  harbor  or  bay;  and  that  the 
town  itself,  near  the  head  of  the  harbor, 
was  held  by  the  Spanish  forces,  as  well  as 
several  other  positions  in  the  neighbor- 
hood, and  that  the  campaign  in  the 
vicinity  was  in  active  progress,  encounters 
between  the  belligerent  forces  being  of 
frequent  occurrence,  it  was  held  that  the 
blockade  was  not  terminated.  The 
Adula,  176  U.   S.  361.  44  L.  Ed.   505. 

41.  Proclamation. — The  Josephine,  3 
Wall.  83,  92,  18  L.  Ed.  65. 

42.  Evidence  of  discontinuance. — The 
Baigorry,  2  Wall.  474,   17   L.   Ed.  880. 

43.  Duty  to  give  notice  of  discon- 
tinuance.— The  Circassian.  2  Wall.  135, 
151,  17  L.  Ed.  796.  See,  also.  The  Adula, 
176    U.    S.   361,    44   L.    Ed.    505. 

44.  License  to  enter  blockaded  port. — 
The  Adula,  176  U.  S.  261.  44  L.  Ed.  505. 

45.  Excuses  for  entering  blockaded 
port. — The   Diana,   7  Wall.   354,   19   L.   Ed. 
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IX.    Breach  of  Blockade. 

A.  What  Constitutes — 1.  Attempt  to  Break  Blockade. — The  correct  doc- 
trine of  the  law  of  nations  is  that  an  attempt  to  commit  a  breach  of  blockade  is 
a  violation  of  belligerent  rights,  and  authorizes  capture.'*'^ 

2.  Sailing  for  Blockaded  Port. — Mere  sailing  for  a  blockaded  port  is  not 
an  offense,  unless  the  vessel  has  a  knowledge  of  the  blockade,  and  sails  for  the 
blockaded   port  with   the   intention   of   violating   it.^" 

3.  Sailing  for  Blockaded  Port  with  Intent  to  Enter. — The  sailing  of  a 
vessel  with  a  premeditated  intent  to  violate  a  blockade  is  ipso  facto  a  vio- 
lation of  the  blockade,  and  renders  the  vessel  subject  to  capture  from  the  mo- 
ment she  leaves  the  port  of  departure.'*^ 

4.  Approaching  Blockaded  Port  for  Purpose  of  Inquiry. — Where  the 
existence   of   a   blockade   is  generally  known,   the   approach   of   a   vessel   to  the 


165;    The    Xuestra    Senora    de    Regla,    17 
Wall.  29.  21   L.  Ed.  596. 

To  justify  a  vessel  of  a  neutral  in  at- 
tempting to  enter  a  blockaded  port,  she 
must  be  in  such  distress  as  to  render  her 
entry  a  matter  of  absolute  and  uncon- 
trollable necessity.  The  Diana,  7  Wall. 
354,  19  L.  Ed.   165. 

"Nothing  less,"  says  Sir  William  Scott, 
"than  an  uncontrollable  necessity,  which 
admits  of  no  compromise,  and  cannot  be 
resisted,"  will  be  held  a  justification  of 
the  offense.  Any  rule  less  stringent  than 
this  would  open  the  door  to  all  sorts  of 
fraud.  Attempted  evasions  of  the  block- 
ade would  be  excused  upon  pretenses  of 
distress  and  danger,  not  warranted  by  the 
facts,  but  the  falsity  of  which  it  would  be 
difficult  to  expose.  The  Diana,  7  Wall. 
354,   360,    19    L.    Ed.    165. 

A  Spanish-owned  vessel  on  her  way 
from  New  York  to  Havana  put  in  distress, 
by  leave  of  the  admiral  comjnanding  the 
squadron,  into  Port  Royal,  S.  C,  then  in 
rebellion,  and  blockaded  by  a  government 
fleet,  and  was  there  seized  as  prize  of 
war  and  used  by  the  government.  She 
was  afterwards  condemned  as  prize,  but 
ordered  to  be  restored.  She  never  was 
restored.  Damages  for  her  seizure,  de- 
tention, and  value  being  awarded;  held, 
that  clearly  she  was  not  lawful  prize  of 
war  or  subject  of  capture;  and  that  licr 
owners  were  entitled  to  fair  indemnity, 
though  it  might  be  well  doubted  whether 
the  case  was  not  more  properly  a  subject 
for  diplomatic  adjustment  than  for  de- 
termination by  the  courts.  The  Nuestra 
Senora  de  Regla,  17  Wall.  29,  21  L.  Ed 
596. 

46.  Attempt  to  break  blockade. — Croud- 
son  V.  Leonard.  4  Cranch  4:m,  2  L.  Ed. 
670.  Sec  pf  St.  "Sailing  fi)r  Blockaded 
Port   witli    Intent   to    ICnter."    IX,   A,   W. 

47.  Sailing  for  blockaded  port. — The 
Admiral,  !!  Wall.  603,  604,  IS   L.  Ed.  5S. 

48.  Sailing  with  intent  to  enter  block- 
aded port.— The  Adula,  176  U.  S.  361,  370, 
44  L.  Ed.  505;  Yeaton  v.  Ery,  5  Cranch 
335,  3  L.  Ed.  117;  The  Circassian,  2  Wall. 
135,  17  L.  Ed.  796;  Jecker  v.  Montgomery, 
18  How.  110,  15  L.  Ed.  311;  United  States 


V.  Hallock,  154  U.  S.  (appx.)  537,  17  L.  Ed; 
568;  Eitzsimmons  v.  iVewport  Ins.  Co., 
4  Cranch  185,  199,  2  L.  Ed.  591;  The 
Admiral,  3  Wall.  603,  615,  18  L.  Ed.  58; 
The  Bermuda,  3  Wall.  514.  515,  18  L.  Ed. 
200;  The  Cheshire,  3  Wall.  231.  233,  18 
L.    Ed.    175. 

Destination  alone  justifies  seizure  and 
condemnation  of  ship  and  cargo  in  voy- 
age to  ports  under  blockade.  The 
Bermuda,  3  Wall.  514,  515,   18   L.   Ed.  200. 

It  is  illegal  for  a  ship  having  -  knowl- 
edge of  the  existence  of  a  blockade  to 
attempt  to  enter  a  blockaded  port  in 
violation  of  the  blockade.  The  .Admiral, 
3  Wall.  603,  615,  18  L.  Ed.  58;  The  Cir- 
cassian,  2   Wall.    135,    17    L.    Ed.    796. 

A  vessel  left  Bordeaux,  in  France, 
about  the  8th  of  May,  after  the  news  of 
the  blockade  of  the  southern  ports  had 
readied  that  place,  and  the  American 
Consul  would  give  no  more  papers  to 
vessels  bound  for  southern  ports.  In 
passing  the  Bahamas  she  had  full  in- 
formation of  the  blockade.  The  master 
persisted,  however,  to  continue  his  voyage 
and  attempt  to  enter  the  port  of  New 
Orleans,  till  arrested  by  the  blockading 
ships.  The  cargo  was  consigned  to 
owners  in  New  Orleans.  Two  thirds  of 
the  vcsse'l  belonged  to  citizens  of  New 
Orleans,  the  ether  third  to  the  master 
and  another,  citizens  of  New  York  and 
Connecticut.  Held,  that  the  cargo  and 
two  thirds  of  the  vessel  were  liable  to 
confiscation  as  "enemy's  property,"  and 
the  remainder  for  illicit  trad'ng  with  the 
enemy.  United  States  v.  Hallock,  154  U. 
S.    (appx.)    537.    17    L.    Ed.    56S. 

Cxvner's  ignorance  cf  destination  im- 
material.— Even  if  the  owner  of  the  vessel 
was  ignorant  of  its  destination,  its  fate 
must  be  decided  by  the  act  of  those  in 
charge.  Jecker  v.  Montgomery,  18  How. 
110.  15  L.  Ed.  311. 

Persisting  in  an  intention  to  enter  a 
blockaded  port,  after  warning  was  held 
not  to  be  an  attempt  to  enter  within  the 
meaning  of  a  treaty  making  it  an  offense 
to  attempt  to  enter  after  warning.  Eitz- 
simmons V.  Newport  Ins.  Co.,  4  Cranch 
185,  2  L.  Ed.  591. 
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mouth  of  a  blockaded  port  for  inquiry,  is  itself  a  breach  of  the  blockade,  and 
subjects  both  vessel  and  cargo  to  condemnation .-'^ 

5.  Sailing  for  Neutral  Port  with  Purpose  to  Tranship  Cargo  to  Port 
UNDER  Blockade.— An  intention  to  tranship  cargo  at  a  neutral  port  does  not 
save  it  when  destined  for  a  blockaded  port,  and  liability  to  capture  attaches  m 
such  case  from  the  time  of  sailing  from  the  first  port.^'^ 


49.  Approaching  blockaded  port  for 
purpose  cf  inquiry. — The  Cheshire,  3 
Wall  231,  IS  L.  Ed.  175;  The  Josephine, 
3  Wall.  S3,  18  L.  Ed.  65;  The  Admiral,  3 
Wall  603,  18  L.  Ed.  58;  The  Adula,  176 
U.  S.   361,  44  L.  Ed.  505. 

If  a  master  have  actual  notice  of  a 
blockade,  he  is  not  at  liberty  even  to  ap- 
proach the  blockade  port  for  the  purpose 
of  making  inquiries  of  the  blockading  ves- 
sels, since  such  Hberty  could  not  fail  to 
lead  to  attempts  to  violate  the  blockade 
under  pretext  of  approaching  the  port  for 
the  purpose  of-  making  such  inquiries. 
The  Adula,  176  U.  S.  361,  370,  44  L.  Ed. 
505;  The  Admiral,  3  Wall.  603,  18  L. 
Ed.  58. 

A  vessel  setting  sail  from  England  on 
the  9th  of  September,  1861,  with  actual 
knowledge  of  a  proclamation  which  the 
president  of  the  United  States  made  on 
the  19th  of  the  April  preceding— that  is 
to  say,  made  nearly  five  months  previously 
— ceclaring  that  certain  of  our  Southern 
States  were  in  insurrection,  and  that  a 
blockade  would  be  established  of  their 
ports — had  no  right,  under  an  allegation 
of  a  purpose  to  see  if  the  blockade  ex- 
isted, to  sail  up  to  one  of  these  ports 
actually  blockaded.  The  Admiral,  3 
Wall.  603,  18  L.  Ed.   58. 

A  vessel  was  loaded  in  Liverpool  with 
a  cargo  intended  for  the  port  of  Savannah, 
and  sailed  directly  for  that  port.  The 
officers  and  owners  of  the  ship  were  in- 
formed of  the  existence  of  the  blockade 
of  the  port  of  Savannah  before  the  sailing 
of  the  ship.  The  ship's  papers  showed 
the  destination  of  the  ship  to  be  either 
Nassau  or  Halifax  and  intimated  no  con- 
tingent intention  of  going  elsewhere.  In- 
structions to  the  master  were  to  call  off 
Savannah  for  the  purpose  of  inquiry,  and 
to  proceed  thence  to  Nassau  upon  ascer- 
taining that  the  blockade  was  in  force.  It 
was  held  that  the  instructions  had  the 
appearance  of  a  device  to  cover  up  the 
purpose  to  elude  the  blockade,  which  im- 
pression was  strengthened  by  the  ship's 
papers,  and  was  in  fact  prima  facie  evi- 
dence of  a  fraudulent  intention.  The 
Cheshire,  3  Wall.  231,  233,  18  L.  Ed.  175. 
Where,  during  our  civil  war,  the  clear- 
ance of  a  vessel  expressed  a  neutral  port 
to  be  her  sole  port  of  destination,  but  the 
facts  showed  that  her  primary  purpose 
was  to  get  cargoes  into  and  out  of  a  port 
under  blockade — the  outward  cargo,  if 
got,  to  go  to  the  neutral  port  named  as 
the  one  cleared  for — the  fact  that  the  ves- 
sel's   letter    of    instructions     directed     the 


master  to  call  off  the  blockaded  port,  and, 
if  he  should  find  the  blockade  still  in 
force,  to  get  the  officer  in  command  of 
the  blockading  ship  to  indorse  on  the 
ship's  register  that  she  had  been  warned 
oft  (in  accordance  with  what  it  was  as- 
serted by  the  owners  of  the  vessel  was 
their  understanding  of  neutral  rights  un- 
der the  president's  proclamation  above 
mentioned),  and  then  to  go  to  the  port 
for  which  this  clearance  called — will  not 
save  the  vessel  from  condemnation  as 
prize  in  a  case  where  she  has  been  cap- 
tured close  by  the  blockaded  port,  stand- 
ing in  for  it  and  without  ever  having  made 
an  intiuiry  anywhere  whether  the  port 
was  blockaded  or  not.  Presumption  of  in- 
nocent purpose  is  negatived  in  such  a 
case.  The  Admiral,  3  Wall.  603,  604,  18 
L.   Ed.   5S. 

If  a  vessel  is  found  without  a  proper 
license  near  a  blockading  squadron,  un- 
der circumstances  indicating  intent  to  run 
the  blockade,  and  in  such  a  position  as 
that  if  not  prevented  she  might  pass  the 
blockading  force,  she  cannot  thus,  fla- 
grante facto,  set  up  as  an  excuse  that  she 
was  seeking  the  squadron  with  a  view  of 
getting  an  authority  to  go  on  her  de- 
sired vovage.  The  Josephine,  3  Wall.  83, 
18   L.   Ed.  65. 

50.  Sailing  for  neutral  port  with  pur- 
pose to  tranship. — The  Springbok,  5  Wall. 
1,  IS  L.  Ed.  480;  The  Pedro,  175  U.  S. 
354,  366,  44  L.  Ed.  195;  The  Pearl.  5  Wall. 
574,  18  L.  Ed.  677;  The  Bermuda,  3  Wall. 
514,   18   L.   Ed.   200. 

A  British  vessel  captured  during  the 
rebellion  and  our  blockade  of  the  Southern 
coast,  by  an  American  war  steamer,  on 
her  way  from  England  to  Nassau,  N.  P., 
condemned  as  intending  to  run  the  block- 
ade; Nassau  being  a  port  which,  though 
neutral  within  the  definition  furnished  by 
international  law,  was  constantly  and  no- 
toriously used  as  a  port  of  call  and  tran- 
shipment by  persons  engaged  in  system- 
atic violation  of  the  blockade,  and  in 
the  conveyance  of  contraband  of  war;  the 
vessel  and  cargo  being  consigned  to  a 
house  there  well  known,  from  previous 
suits,  to  the  court,  as  so  engaged;  the  sec- 
ond officer  of  the  vessel,  and  several  of 
the  seamen,  examined  in  preparatoria, 
testifying  strongly  that  the  purpose  of  the 
vessel  was  to  break  the  blockade;  and 
the  owner,  who  was  heard,  on  leave  given 
to  him  to  take  further  proof,  touching 
the  use  he  intended  to  make  of  the 
steamer  after  arrival  in  Nassau,  and  in 
what    trade    or    business    he    intended    she 
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6.  Where  Blockaded  Port  Is  Ulterior  Destination  of  \^essel. — The  in- 
tent to  violate  a  blockade,  found  as  a  fact,  is  not  disproved  by  evidence  of  a  pur- 
pose to  call  at  a  neutral. port,  not  reached  at  time  of  capture,  with  ulterior  des- 
tination to  a  blockiided  port.-^^ 

7.  Departure  of  Neutrals  From  Blockaded  Port. — A  blockade  does  not, 
according  to  modern  usage,  extend  to  a  neutral  vessel,  found  in  port,  nor  prevent 
her  coming  out  with  the  cargo  which  was  on  board,  when  the  blockade  was  in- 
stituted.^- But  where  the  proclamation  of  blockade  allows  a  certain  time  for 
neutrals  to  leave,  a  vessel  which  overstays  the  time  is  liable  to  capture,  althougii 
she  is  prevented  by  accident  from  getting  out  sooner.''-^ 

8.  Trading  between  Neutral  Ports — a.  ///  General. — A  vessel  destined 
for  a  neutral  port  with  no  ulterior  destination  for  the  ship,  or  none  by  sea  for 
the   cargo    to   any  blockaded   place,   violates   no   blockade. •''■* 


should  be  engaged  in,  and  for  what  pur- 
pose she  w^  going  to  that  port,  saying 
and  show'ng  nothing  at  all  on  those 
points.  The  Pearl.  5  Wall.  574,  18  L.  Ed. 
677. 

In  The  Bermuda.  3  Wall.  514,  18  L. 
Ed.  200,  the  actual  destination  to  a  bel- 
ligerent port,  whether  ulterior  or  direct, 
was  held  to  determine  the  character  of 
the  transaction  as  a  whole  and  that  tran- 
shipment could  not  change  the  efYect  of 
the  pursuit  of  a  common  object  by  a 
common  plan.  The  Pedro,  175  U.  S.  354, 
365,  44   L.   Ed.    195. 

51.  Where  blockaded  port  is  ulterior 
destination  of  vessel. — The  Circassian.  2 
Wall.  135,  17  L.  Ed.  796;  The  Bermuda. 
3  Wall.  514,  18  L.  Ed.  200;  The  Pedro, 
175   U.   S.  354,  365,  44   L.    Ed.    195. 

52.  Departure  of  neutral  from  block- 
aded port. — Olivcra  v.  Union  Ins.  Co.,  3 
Wheat.  183,  193,  4  L.  Ed.  365;  Prize  Cases. 
2  Black  635,  636,  17  L.  Ed.  459;  United 
States  V.  Guillem,  11  How.  47,  13  L.  Ed. 
599. 

A  neutral  leaving  a  belligerent  country, 
in  which  he  was  domiciled  at  the  com- 
mencement of  the  war,  is  entitled  to  the 
rights  of  a  neutral  in  his  person  and  prop- 
erty, as  soon  as  he  sails  from  the  hostile 
port.  The  property  he  takes  v  Mt  him  is 
not  liable  to  crndemnation  f  a  breach 
of  blockade  by  the  vessel  in  u  ..  ch  he  em- 
barks, when  entering  or  departing  from 
the  port,  unless  he  knew  of  the  intention 
of  the  vessel  to  break  it  in  going  out. 
United  States  v.  Guillem,  11  How.  47,  13 
L.   Ed.   599. 

53.  Overstaying  time  allowed  for  de- 
parture.—Prize  Cases,  2  Black  (;:!5.  636, 
17  L.  Ed.  459. 

During  the  late  rebellion,  a  loyal  citi- 
zen domiciled  at  the  time  it  broke  out  in 
one  of  the  rebellious  states,  and  trading 
there  as  a  member  of  a  commercial  (irnr, 
abandoned  it  and  removed  to  a  loyal 
state.  He  never  in  any  way  aided  or 
abetted  the  rebellion,  but  there  was  no 
evidence  that  he  ever  attempted  or  de- 
sired to  withdraw  his  property  from  the 
rebellious  region.  In  a  year,  more  or 
less,  after  the  rebellion  broke  out,  the 
rebel  authorities  professed  by  one  of  their 


decrees  to  confiscate  his  interest  in  the 
firm;  and  the  partners  resident  in  the  re- 
bellious states — he  having  no  connection 
with  or  knowledge  of  their  action — loaded 
a  ship  which  he  alleged  belonged  to  his 
firm  when  he  left  it,  and  which,  in  at- 
tempting, under  papers,  flag,  officers,  and 
crew  of  the  Confederate  States  to  run  the 
blockade  established  by  the  United  States, 
two  years  before,  of  the  Southern  coast, 
was  captured  by  a  Federal  cruiser.  Held, 
that  so  much  time  having  elapsed  after 
the  proclamation  and  before  the  confisca- 
tion and  the  capture,  without  effort  on  the 
part  of  the  loyal  owner  to  get  it  away 
from  the  rebellious  region,  his  share  in 
vessel  and  cargo  was  rightly  condemned 
with  the  shares  of  the  partners  in  rebel- 
lion; that  the  alleged  confiscation  was  no 
e.xcuse  for  his  not  having  previously  made 
an  effort  to  withdraw  or  dispose  of  his 
interest  in  the  firm  and  that  neither  his 
loyal  domicil  during  the  rebellion,  nor. 
under  the  circumstances,  the  confiscation, 
nor  his  want  of  connection  with  or  knowl- 
edge of  the  enterprise,  nor  all  combined 
defeated  the  right  of  the  captors.  The 
Wilham  Bagaley,  5  Wall.  377.  18  L  Ed 
583.  ■ 

54.  Trading  between  neutral  ports.— 
The    Peterhoff,   5   Wall.   28.    18   L.    Ed.    564. 

Hence  trade,  during  our  late  rebellion^ 
between  London  and  Matamoras.  two 
neutral  places,  the  last  an  inland  one  of 
Me.xico,  and  close  to  our  Mexican  bound- 
ary, even  with  intent  to  supply,  from 
Matamoras,  goods  to  Texas,  then  an  en- 
emy of  the  United  States,  was  not  unlaw- 
ful on  the  ground  of  such  violation  The 
Peterhoff,  5  Wall.  2.s,  is  L.  Ed.  564. 

Where  the  papers  of  a  ship  sailing  un- 
der a  charter  party  are  all  genuine  and 
regular,  and  show  a  voyage  between  ports 
neutral  within  the  meaning  of  interna- 
tional law;  where  there  has  been  no  con- 
cealment nor  spoliation  of  them;  where 
the  stipulations  of  the  charter  party  in 
favor  of  the  owners  are  apparently  in 
good  faith;  where  the  owners  are  neu- 
trals, have  no  interest  in  the  cargo,  and 
have  not  previously  in  any  way  violated 
neutral  obligations,  and  there  is  no  suffi- 
cient proof  that  they  have  any  knowledge 
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b.  Duty  to  Keep  in  Neutral  Waters. — A  neutral,  professing  to  be  engaged  in 
trade  with  a  neutral  port,  under  circumstances  which  warrant  close  observation 
by  a  blockading  squadron,  must  keep  his  vessel,  while  discharging  or  receiving 
cargo,  so  clearly  on  the  neutral  side  of  the  blockading  line  as  to  repel,  so  far  as 
position  can  repel,  all  imputation  of  intent  to  break  the  blockade.  Neglect  of 
that  duty  may  well  justify  capture  and  sending  in  for  adjudication;  though,  in 
the  absence  of  positive  evidence  that  the  neglect  was  willful,  it  might  not  justify 
a  condemnation.^^ 

9.  Evidence — a.  General  Rules  as  to  Weight  and  Sufficiency' — (1)  Evidence 
to  Warrant  Seizure. — Probable  cause  for  the  seizure  of  a  vessel  for  breach  of 
blockade  exists  where  there  are  circumstances  sufficient  to  warrant  suspicion,, 
even    though   not   sufficient    to   warrant   condemnation.^*^ 

(2)     Evidence  to  IJ'^arrant  Condemnation. — In  order  to  warrant  condemnation 


of  the  unlawful  destination  of  the  cargo, 
— in  such  a  case,  its  aspect  being  other- 
wise fair,  the  vessel  will  not  be  con- 
demned because  the  neutral  port  to  which 
it  is  sailing  has  been  constantly  and  no- 
toriously used  as  a  port  of  call  and  trans- 
shipment by  persons  engaged  in  system- 
atic violation  of  blockade  and  in  the 
conveyance  of  contraband  of  war,  and 
was  meant  by  the  owners  of  the  cargo 
carried  on  this  ship  to  be  so  used  in  re- 
gard to  it.  The  Springbok,  5  Wall.  1, 
18  L.  Ed.  480. 

Restitution  of  a  neutral  vessel  ordered, 
■which  had  apparently  set  out  on  a  lawful 
voyage,  though  she  was  captured  out  of 
the  most  direct  and  regular  course  of  it, 
and  in  a  position  open  to  some  question; 
there  having  been  heavy  weather  which 
might  have  made  her  desirous  to  take  the 
course  she  did — one  hugging  a  semicir- 
cular coast  rather  than  a  more  direct  one 
across  its  chord.  The  Sea  Witch,  6  Wall. 
242.   18   L.   Ed.   786. 

55.  Duty  to  keep  in  neutral  waters. — 
The  Dashing  Wave,  5  Wall.  170,  18  L.  Ed. 
622:  The  Science,  5  Wall.  178,  18  L.  Ed. 
62.5;  The  Volant,  5  Wall.  179,  180,  18  L. 
Ed.  626;  The  Teresita,  5  Wall.  180.  181, 
18  L.  Ed.  627;  The  Olinde  Rodrigues,  174 
U.   S.  510,  536,  43  L.  Ed.   1065. 

The  captain  of  the  vessel  (who  was, 
however,  absent  at  the  time  of  capture), 
and  the  mate,  being  examined  in  pre- 
paratorio.  testified  that  she  was  in  neu- 
tral waters  when  captured.  A  stevedore, 
yet  on  board,  that  she  had  drifted  to  the 
place  where  she  was  taken,  under  stress 
of  weather;  he  not  knowing  whether  when 
captured  she  was  in  neutral  waters  or  not. 
Held,  that  this  preliminary  testimony 
warranted  restoration.  The  Teresita,  5 
Wall.    180,   181,    18    L.    Ed.    627. 

Further  proof  having  been  allowed,  it 
appeared  that  the  vessel  when  captured 
was  a  quarter  or  a  half  mile  within  the 
hostile  waters;  the  mate  admitting  this 
fact,  but  testifying  that  the  vessel  had 
drifted  to  the  spot,  its  anchor  and  chain 
being  too  light,  and  he  expressing  as  one 
reason  for  not  returning  to  the  former  an- 
chorage as  soon  as  the  wind  became  fair, 


that  the  captain  was  in  port  (about  36 
miles  distance),  with  the  ship's  papers,  and 
that  he  did  not  like  to  move  the  vessel 
without  orders;  and,  as  another,  that  the 
ship  was  fully  laden  and  ready  to  sail, 
and  had  been  seen  bj-  two  blockading 
men  of  war.  which  did  not  disturb  her, 
and  that  he  thought  the  vessel  might 
safely  remain  where  she  was  till  the  cap- 
tain returned;  the  mate  proposing,  also,, 
if  not  captured,  to  return  at  once  to  the 
anchorage  from  which  he  had  drifted. 
On  this,  held,  that  the  case  for  the  cap- 
tors was  not  improved  by  the  further 
proof  and  that  with  the  restitution  costs 
and  expenses  to  be  paid  by  the  captors, 
was  to  be  decreed.  The  Teresita,  5  Wall. 
180,  181,  18  L.  Ed.  627. 

Neither  an  enemy  nor  a  neutral  acting 
the  part  of  an  eneiny  can  demand  resti- 
tution on  the  sole  ground  of  capture  ia 
neutral  waters.  The  Adela,  6  Wall.  266, 
18  L.  Ed.  821;  The  Sir  William  Peel,  5 
Wall.   517.   535,   18    L.    Ed.  696. 

56.  Evidence  justifying  seizure. — The 
Thompson,  3  Wall.  155.  18  L.  Ed.  55;  The 
Adeline.  9  Cranch  244,  3  L.  Ed.  719;  The 
Olinde  Rodrigues,  174  U.  S.  510.  535, 
43  L.  Ed.  1065;  Jennings  v.  Carson,  4 
Cranch  2.  2  L.  Ed.  531;  The  Dashing 
Wave,  5  Wall.  170;  18  L.  Ed.  622;  The 
Science,  5  Wall.  178.  18  L.  Ed.  625;  The 
Volant,  5  Wall.  179,  ISO,  18  L.  Ed.  626 j 
The  Newfoundland,  176  U.  S.  97.  114.  44 
L.  Ed.  386.  See.  generally,  the  title 
PRIZE. 

"Probable  cause  exists  where  there  are 
circumstances  sufficient  to  warrant  sus- 
picion though  it  may  turn  out  that  the 
facts  are  not  sufficient  to  warrant  con- 
demnation. And  whether  they  are  or  not 
cannot  be  determined  unless  the  custo- 
mary proceedings  of  prize  are  instituted 
and  enforced.  The  Adeline.  9  Cranch 
244,  285,  3  L.  Ed.  719;  The  Thompson.  3 
Wall.  155,  18  L.  Ed.  55.  Even  if  not 
found  sufficient  to  condemn,  restitution 
will  not  necessarily  be  made  absolutely, 
but  may  be  decreed  conditionally  as  each 
case  requires,  and  an  order  of  restitution 
does  not  prove  lack  of  probable  cause.'" 
The  Olinde  Rodrigues,  174  U.  S.  510,  535, 
43   L.  Ed.  1065. 
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of  a  vessel  for  breach  of  a  blockade,  the  evidence  must  attain  that  degree  which 
affords  a  reasonable  assurance  of  the  justice  of  the  sentence  of  forfeiture,  and 
the    fact  that  it  raises   doubts   and   suspicions   is  not   sufficient.^' 

b.  Facts  from  Wluch  Unlaivfiil  Intent  May  Be  Inferred.— ^xidence  of 
intent  to  violate  a  blockade  may  be  collected  from  bills  of  lading,^*  from  let- 
ters and  papers  found  on  board,^^  from  acts  and  words  of  the  owners,  char- 
terers,  shippers    or    their    agents,*^^     from    irregularity    in,*'i    or   spoliation   of, 


57.  Evidence  justifying  condemnation. 
—The  Newfoundland,  17<j  U.  S.  97,  114, 
44  L.  Ed.  386;  The  Olinde  Rodrigues,  174 
U  S.  510,  43  L.  Ed.  1065;  The  Wren,  6 
Wall.  582,  18  L.  Ed.  876. 

The  evidence  of  evil  intent  must  be 
clear  and  convincing  before  a  merchant 
ship  belonging  to  citizens  of  a  friendly 
nation  will  be  condemned.  The  Olinde 
Rodrigues,  174  U.  S.  510,  535,  43  L.  Ed. 
1665. 

Where  a  vessel  was  condemned  below 
as  enemy's  property  the  supreme  court  re- 
stered  it  where  the  proofs  were  of  a 
hearsay  and  loose  character  and  did  not 
rise  to  the  dignity  of  evidence  within  the 
law  of  that  subject,  but  costs  were  with- 
held. The  Wren,  6  Wall.  582,  18  L.  Ed. 
876. 

A  vessel  condemned  for  intended  breach 
of  the  blockade  established  by  the  United 
States  of  her  southern  coast  during  the 
late  rebellion;  the  vessel  having  been 
found  near  Great  Abaco  Island,  with  no 
destination  sufficiently  proved,  without 
sufficient  documents,  with  a  cargo  of 
which  much  the  largest  part  consisted  of 
contraband  of  war,  and  with  many  letters 
addressed  to  one  of  the  blockaded  ports, 
for  which  the  chief  officer  stated  distinctly 
that  she  meant  to  run.  The  Adela,  6 
Wall.   266,   18   L.   Ed.   821. 

Presumption  of  an  intent  to  run  a 
blockade  by  a  vessel  bound  apparently 
to  a  lawful  port,  may  be  inferred  from 
a  combinatien  of  circumstances,  as  ex. 
gr.  the  suspicious  character  of  the  super- 
cargo; the  suspicious  character  of  the 
master,  left  unexplained,  though  the  case 
was  open  for  further  proof;  the  fact  that 
the  vessel,  on  her  outward  voyage,  was 
in  the  neighborhood  of  the  blockaded 
place,  and  within  the  line  of  the  block- 
ading vessels,  by  night,  and  that  her  re- 
turn voyage  was  apparently  timed  so  as 
to  be  there  by  night  again;  that  the  ves- 
sel though  in  a  leaking  condition,  that 
condition  having  been  known  to  the  mas- 
ter before  he  set  sail,  paid  no  attention 
to  guns  fired  to  bring  her  to,  but.  on  the 
contrary,  crowded  on  more  sail  and  ran 
for  the  blockaded  shore;  and  that  one  wit- 
ness testified  in  preparatorio  that  the  mas- 
ter, just  before  the  capture,  told  him  that 
he  intended  to  run  the  blockade  from  the 
first.  The  Cornelius,  3  Wall.  214,  18  L. 
Ed.   93. 

Although  in  such  cases  it  is  a  possible 
thing  that  the  intention  of  the  master 
may  have  been  innocent,  the  court  is  un- 


der the  necessity  of  acting  on  the  pre- 
sumption which  arises  from  such  con- 
duct, and  of  inferring  a  criminal  intent. 
The   Cornelius.  3   Wall.  214,  18   L.   Ed.  93. 

58.  Bills  of  lading. — The  Circassian,  2 
Wall.  135.  17  L.  Ed.  796;  The  Spring- 
bok,  5  Wall.   1,  2,  18   L.   Ed.  480. 

A  cargo  was  condemned  for  intent 
to  run  a  blockade,  where  the  vessel 
was  sailing  to  a  neutral  port,  the  bills  of 
lading,  disclosing  the  contents  of  619 
packages  of  2007.  which  made  the  cargo, 
the  contents  of  the  remaining  1388  being 
not  disclosed;  where  both  they  and  the 
manifest  made  the  cargo  deliverable  to 
order,  the  master  being  directed  by  his 
letter  of  instructions  to  report  himself  on 
arrival  at  the  neutral  port  to  H.,  who 
"would  give  him  orders  as  to  the  deliv- 
ery of  his  cargo;"  where  a  certain  frac- 
tion of  the  cargo  whose  contents  were 
undisclosed  was  specially  fitted  for  the 
enemy's  military  use,  and  a  larger  part 
capable  of  being  adapted  to  it;  where 
other  vessels  owned  by  the  owners  of  the 
cargo,  and  by  the  charterer,  and  sailing 
ostensibly  for  neutral  ports  were,  on  in- 
vocation, shown  to  have  been  engaged  in 
blockade  running,  many  packages  on  one 
of  the  vessels,  and  numbered  in  a  broken 
series  of  numbers,  finding  many  of  the 
complemental  numbers  on  the  vessel  now 
under  adjudication;  where  no  application 
was  made  to  take  further  proof  in  expla- 
nation of  these  facts,  and  the  claim  of  the 
cargo,  libelled  at  New  York,  was  not  per- 
sonally sworn  to  by  either  of  the  persons 
owming  it,  resident  in  England,  but  was 
sworn  to  by  an  agent  at  New  York,  on 
"information  and  belief."  The  Sp.-ingbok, 
5   Wall.   1.  2.   IS    L.   Ed.   480. 

59.  Letters  and  papers  found  on  board. 
—The  Circassian,  2  Wall.  135,  17  L.  Ed. 
796;  The  Adela,  6  AVall.  266,  18  L.  Ed. 
821. 

60  Acts  or  declarations  of  interested 
parties. — The  Circassian,  2  Wall.  135.  17 
L.  Ed.  796:  The  Adela,  6  Wall.  266,  18  L. 
Ed.  821  (statement  of  master  that  vessel 
intended   to   run   the   blockade). 

61.  Irregularity  in  ship's  papers. — The 
Tenny,  5  Wall.  183,  18  L.  Ed.  693;  The 
Adela,  6  Wall.  266,  18  L.  Ed.  821  (ab- 
sence of  sufficient  documents). 

A  vessel  sailing  through  blockaded  wa- 
ters may  be  properly  seized  on  suspicion 
of  intent  to  break  the  blockade,  when,  in 
addition  to  the  manifest  bearing  date  as 
of  a  day  when  only  a  part  of  the  cargo  is 
laden,    the    bills    of    health    and    clearance 
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papers/^-  from  the  fact  that  the  ownership  of  the  vessel  is  doubtful.*^'-^  from  delay 
in  sailing  after  Icadirg.*^^  from  efforts  of  the  vessel  to  escape  the  blockarling 
fleet,*^-^  and  from  the  failure  of  the  alleged  owners  to  make  and  prosecute  a  claim 
for  the  vessel  or  cargo.*'^ 

B.  Termination  of  Liability  to  Capture. — The  liability  to  conhscation, 
which  attaches  to  a  vessel  that  has  contracted  guilt  by  breach  of  blockade,  does 
not  attach  to  her  longer   than  till   the  end  of  her  return  voyage/*" 

C.  Penalty  for  Breach  of  Blockade. — The  modern  doctrine  is  now 
well  settled,  that  the  only  penaliy  annexed  to  the  breach  of  a  blockade  is  the 
forfeiture  of  vessel  and  cargo  when  taken  in  delicto.     The  earlier  doctrine  was 


point  to  one  port  as  her  port  of  destina- 
tion, while  the  captain's  letter  of  instruc- 
tions require  him  to  stop  at  another  not 
in  the  direct  line  to  that  place,  for  in- 
structions; when  both  the  vessel's  bills  of 
health  specify  six  men  and  no  passengers, 
there  being,  in  fact,  one  passenger;  when 
the  provisional  certificate  of  registry  rep- 
resents as  sole  owner  one  person,  and 
other  papers  another.  The  Jenny,  5  Wall. 
183,   18   L.  Ed.  693. 

62.  Spcliation  cf  papers.— The  Circas- 
sian. 2  Wall.  135,  17  L.  Ed.  796;  The  Ber- 
muda. 3  Wall.  514,  515,  18  L.  Ed.  200; 
The  Olinde  .  Rodrigues.  174  U.  S.  510, 
43  L.  Ed.  1065;  The  Andromeda,  2  Wall. 
481.   17  L.  Ed.  849. 

Spoliation  of  papers,  at  the  time  ot 
capture,  under  instructions  and  without 
explanation  by  production  of  the  instruc- 
tions, or  otherwise,  warrants  the  most  un- 
favorable inferences  as  to  employment, 
destination  and  ownership  of  the  captured 
vessel.  The  Bermuda,  3  Wall.  514,  515, 
18   L.  Ed.  200. 

"Doubtless  the  spoliation  of  papers, 
and.  though  to  a  less  degree,  their  con- 
cealment, is  theoretically  a  serious  of- 
fense, and  authorizes  the  presumption  of 
an  intention  to  suppress  incriminating 
evidence,  though  this  is  not  an  irrebutta- 
ble presumption."  The  Olinde  Rodrigues, 
174  U.  S.  510,  528,  43  L.  Ed..  1065. 

63.  Dcubtful  ownership. — The  Androm- 
eda. 2  Wall.  481,  17  L.  Ed.  849;  The  Ber- 
muda. 3  WaU.  514,  515.  18  L.  Ed.  200;  The 
Jer-^y.   .=;   ^^'M.   1?3.   18   L.   Fd.   693. 

A  vessel  and  cargo  condemned  as  en- 
emy property,  under  circumstances  of 
suspicion — sp^liritiuu  of  papers  in  the 
moment  of  capture  being  one  of  them  as 
regarded  the  cargo,  and  a  former  enemy 
OAvner  remaining  in  possession  as  master 
of  the  vessel  through  a  whole  year,  and 
through  two  alleged  sales  to  neutrals,  be- 
ing another,  as  respected  the  vessel — the 
alleged  neutral  owners,  moreover,  who 
resided  near  the  place  where  the  vessel 
and  cargo  were  libelled,  handing  the 
whole  matter  of  claim  and  defense  over 
to  such  former  owner  as  their  agent,  and 
giving  themselves  but  slight  actual  pains 
to  repel  the  inference  raised  prima  facie 
by  the  facts.  The  Andromeda,  2  Wall. 
481,   17   L.   Ed.   849. 

Circumstances,     such     as     selection      of 


master,  control  in  lading  and  destination, 
instructions  for  conduct  of  voyage,  and 
other  like  acts  of  ownership  by  an  enemy, 
ma}'  repel,  in  the  absence  of  charter  party 
or  other  explanation,  presumptions  of 
ownership  in  a  neutral  arising  from  reg- 
istry or  other  documents,  and  will  war- 
rant condemnation  of  a  ship  captured  in 
the  emplovment  of  enemies  as  enemj- 
property.  The  Bermuda,  3  W'^all.  514,  515. 
li:    L.   ]•  d.   20). 

Condemnation  decreed  where  a  vessel, 
with  a  changed  name  and  with  papers 
open  to  suspicion,  and  whose  master  had 
ten  months  before  commanded  a  block- 
ade runner,  was  found  sailing  from  the 
immediate  proximity  of  the  line  separating 
neutral  from  blockaded  waters  (in  fact, 
from  within  the  line),  with  an  ownership 
which  a  complicated,  obscure,  and  appar- 
ently contradictory  history,  left  in  doubt, 
where  also  the  ostensible  ownership  wii 
apparently  but  a  mere  cover;  no  claim  for 
her  being  put  in  after  capture  and  libel 
otherwise  than  bj'  her  captain,  who  put 
it  in  for  the  ostensible  owners;  he  acting 
without  instructions  from  them  and  only 
in  his  capacity  cf  master;  a  part  of  the 
cargo  being,  moreover,  more  plainh'  still. 
enemv's  pronert-v.  The  Jennv,  5  Wall. 
183.   18    L.    Ed.    693. 

64.  Delay  in  sailing  after  loading — The 
Baig   rrv.   2   Wall.   474,    17    L.    Ed^    SSO. 

65.  FfF-rts  to  escape  blrrkading  fleet. 
—The  Baigorry,  2  Wall.  474.  17  L.  Ed. 
880;  The  Cornelius,  3  Wall.  214.  IS  L. 
Ed.    93. 

66.  Failure  to  make  and  prosecute 
claim. — The  Andromeda,  2  Wall.  481,  17 
L.  Ed.  849;  The  Jennv,  5  Wall.  183,  18  L. 
Ed.    693. 

67.  When  liability  to  capture  termi- 
nates.—The  Wren,  6  Wall.  582.  18  L.  Ed. 
876. 

Tf  a  ship  has  contracted  guilt  by  a 
breach  of  blockade,  the  offense  is  not  dis- 
charged until  the  end  of  the  voyage. 
The  penalt}'  never  travels  on  with  the 
vessel  further  than  to  the  end  of  the  re- 
turn voyage;  and.  if  she  is  taken  in  any 
part  of  that  voyage,  she  is  taken  in  de- 
licto. This  is  deemed  reasonable,  because 
no  other  opportunity  is  afforded  to  the 
belligerent  force  to  vindicate  the  law. 
The  Wren,  6  Wall.  582,  586,  18  L.  Ed. 
876. 
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much  more  severe,  and  inflicted  imprisonment  and  other  personal  punishment  on 
the  master  and  crew.''-^  If  the  vessel  and  cargo  are  equally  involved  in  the 
attempt  to  violate  the  blockade,  both  are  rightfully  captured,"'^  but  even  in  the 
case  of  cargo  shipped  as  a  mercantile  venture,  and  found  on  board  of  a  vessel 
liable  to  condemnation  for  a  breach  of  blockade,  although  it  is  prima  facie  in- 
volved in  the  offense  of  the  vessel,  if  the  owner  can  show  that  he  did  not  partici-* 
pate  in  the  offense,  his  property  is  not  liable  to  forfeiture."'^ 

X.    Pardon  or  Release  from  Consequences  of  Breach. 

The  proclamation  of  the  president  pardoning  all  persons  who  had  participated 
in  the  rebellion  was  held  not  to  extinguish  the  liability  of  a  vessel,  which  had 
been  seized  for  breach  of  blockade,  from  the  consequences  of  condemnation  J  ^ 
And  the  secretary  of  the  treasury  has  no  authorit}^  to  remit  the  penalty  in  such 
cases.'2 

XI.    Rights  of  Vessels  Entering  Port  after  Relaxation  of  Blockade. 

Where,  in  time  of  war,  a  foreign  vessel,  availing  herself  of  a  proclamation  of 
the  president  of  May  12,  1862,  entered  the  port  of  New  Orleans,  the  blockade  of 
which  was  not  removed,  but  only  relaxed  in  the  interests  of  commerce,  she 
thereby  assented  to  the  conditions  imposed  by  such  proclamation  that  she  should 
not  take  out  goods  contraband  of  war,  nor  depart  until  cleared  by  the  collector 
of  customs  according  to  law."'^ 


68.  Penalty   for   breach   of  blockade. — 

The    Wren.    6    Wall.    .582,    586,    18    L.    Ed. 
ST(). 

69.  Where  vessel  and  cargo  both  in- 
volved in  unlawful  attempt. — The  Herald. 
:;   Wall.   768,  774,   18   L.   Ed.    13.-.. 

Where  the  cargo  and  ship  are  owned 
bv  the  same  person,  the  cargo  follows  the 
fate  of  the  ship.  The  William  Bagaley, 
5   Wall.  377,   18   L.   Ed.  583.  _ 

70.  Owner  of  cargo  not  involved  in  un- 
lawful intent. — United  States  v.  Guillcm, 
11   How.  47,  61.  13  L.  Ed.  599. 

"This  is  the  rule  as  stated  by  Sir  Wil- 
liam Scott,  in  the  case  of  The  Alexander, 
4  Rob.  93,  and  in  the  case  of  the  Ex- 
change, 1  Edwards  39,  and  recognized  in 
1  Kent.  Com.  151.  And  yet,  in  the  case 
of  a  cargo  shipped  for  the  purposes  of 
comrrerce,  the  breach  of  blockade  is  al- 
most always  committed  by  the  vessel  for 
the  btmefits  of  the  cargo,  and  to  carry 
out  some  mercantile  speculation  injurious 
to  the  rights  of  the  belligerent  nation 
whose  ships  are  blockading  the  port." 
United  States  v.  Guillem.  11  How.  47,  61, 
13   L.   Ed.   599. 

71.  Effect  of  pardon  to  persons  partic- 
ipating in  rebellion. — The  proclamation 
of  President  Lincoln  made  December  8th, 
1863,  granting  to  all  persons  (with  cer- 
tain exceptions)  who  had  participated  in 
the  rebellion,  a  full  pardon,  with  restora- 
tion of  all  rights  of  property  except  in 
slaves  and  in  property  cases,  where  rights 
of  third  persons  shall  have  intervened, 
has  no  application  to  ca'scs  of  maritime 
capture,  and  therefore  does  not  extin- 
guish the  liability  of  a  vessel  and  cargo 
seized  flagrante  delicto,  while  runnin'^  the 
blockade  then  declared  against  our  soutii- 
ern   coast,   from  the  consequences  of  con- 


demnation   by   a    prize    court.      The    Gray 
Jacket.  5   Wall.  342,  18   L.   Ed.  646. 

72.  Power  of  secretary  of  treasury  to 
remit  penalty.— The  Gray  Jacket,  5  Wall. 
342,   18  L.  Ed.  646. 

A  remission  by  the  secretary  of  the 
treasury  under  the  act  of  July  13th.  1861, 
providing  (§  5)  that  all -goods,  etc.,  com- 
mg  from  a  state  declared  to  be  in  insur- 
rection "into  the  other  parts  of  the 
United  States,"  by  land  or  water,  shall, 
together  with  the  vessel  conveying  the 
same,  be  forfeited  to  the  United  States; 
and  also  (§  6)  any  vessel  belonging  in 
whole  or  in  part  to  any  citizen  or  inhab- 
itant of  such  state,  "found  at  sea;"  but 
enacting  also  (§  8)  that  the  forfeitures 
and  penalties  incurred  by  virtue  of  the 
act  may  be  mitigated  or  remitted  in  pur- 
suance of  the  authority  vested  in  the  said 
secretary  by  an  act.  approved  March  3d. 
1797,  or  in  cases  where  special  circum- 
stances may  seem  to  require  it,  etc..  does 
not  reach  a  case  where  the  vessel  and 
cargo  seized  for  violation  of  blockade 
were  not  proceeding  to  a  loyal  state. 
The  Grav  Jacket.  5  Wall  342,  18  L  Ed 
64r> 

73.  Rights  of  vessel  entering  port  after 
relaxation  cf  blockade.— United  State<  :■ 
Diekelman,  92   U.   S.   520,  23    L.    Ed.   742. 

As  New  Orleans  was  then  governed  by 
martial  law.  a  subject  of  a  foreign  power 
entering  that  port  with  his  vessel  under 
the  special  license  of  the  proclamation  be- 
came entitled  to  the  same  rights  and 
privileges  accorded  under  the  same  cir- 
cumstances to  loyal  citizens  of  the  United 
States.  Restrictions  placed  upon  them 
ope-atc'  con-'lly  nnon  him.  United  States 
V.   Diekelman.  92  U.   S.  .')20.  23  L.   Ed.  742. 

Where    the    detention    of    the    vessel    in 
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BLOOD.— See  note  1. 

BLOODSTAINS. 

The  existence  of  bloodstains  at  or  near  a  place  where  violence  has  been  in- 
flicted is  always  relevant  and  admissible  in  evidence  and  a  jury  might  regard 
bloodstains  not  satisfactorily  explained  as  a  circumstance  in  determining  whether 
or  not  a  murder  had  been  committed. - 

BLUE  BOOK  OF  NAVY.— See  the  title  Army  and  Navy,  vol.  2,  p.  499. 

BOARD  OF  ALDERMEN.— See  the  title  AIuxicipal  Corporations. 

BOARD  OF  CHOSEN  FREEHOLDERS.— See  the  title  Counties. 

BOARD  OF  COUNTY  COMMISSIONERS.— See  the  title  Counties. 

BOARD  OF  DIRECTORS. — See  the  titles  Banks  and  Banking,  ante,  p.  1 ; 
Officers  and  Agents  of  Private  Corporations. 

BOARD  OF  HEALTH. — As  to  authority  of  national  board  of  health,  see  the 
title  Health.     See,  also,  the  title  Police  Power. 

BOARD  OF  LIQUIDATION.— See  the  title  AfuxiciPAL  Corporations. 

BOARD  OF  PUBLIC  WORKS  OF  DISTRICT  OF  COLUMBIA.— See  the 
title  District  of  Columbia. 

BOARD  OF  SUPERVISORS.— See  the  title  Counties. 

BOARD  OF  TRADE.— See  the  title  Exchanges. 

BOARDS. — As  to  school  boards,  see  the  title  Schools.  As  to  harbor  board, 
see  the  titles  Counties;  Ships  and  Shipping.  As  to  stock  board,  see  the  title 
Exchanges.  See,  also,  the  title  Parliamentary  Law,  and  the  words  and 
phrases  Majority;  Quorum. 

BOATS. — See  the  title  Ships  and  Shipping,  and  the  references  there  given. 

BODILY  INFIRMITY.— See  the  title  Accident  Insurance,  vol.  1,  p.  60. 

BODY  POLITIC. — "A  body  politic,"  as  aptly  defined  in  the  preamble  of  the 
constitution  of  Massachusetts,  "is  a  social  compact  by  which  the  whole  people 
covenants  with  each  citizen,  and  each  citizen  with  the  whole  people,  that  all  shall 
be  governed  by  certain  laws  for  the  common  good."  This  does  not  confer  power 
upon  the  whole  people  to  control  rights  which  are  purely  and  exclusively  private.^ 

BOHEA.— See  note  4. 

port  was   caused  by  her  resistance   to   the  the  word  blood  is  used  in  the  same  sense. 

orders  of  the  properly  constituted  author-  Whenever   it    is    intended   to    express    any 

ities   whom    she   was    bound   to    obey,    she  qualification,     the     word     whole     or     half 

preferring   such    detention    to    a    clearance  blood    is    generally    used    to    designate    it, 

upon    the    conditions    imposed,    held,    that  or    the    qualification    is    implied    from    the 

her    owner,    a    subject    of    Prussia,    is    not  context,     on     known     principles     of    law." 

"entitled    to    any    damages"     against    the  See.  generally,  the  title  DESCENT  AXD 

United    States,    under    the   law   of   nations  DISTRIBUTION. 

or    the    treaty    with    that    power.      United  2.     Wilson   v.    United    States.    162    U.    S. 

States   V.   Diekelman,   92   U.   S.    520,   23    L.  613,   620,  40  L.   Ed.   1090. 

Ed.  742.  3.      J\Iunn   v.    Illinois.   94   U.    S.    113,    124, 

1.    Blood In  Gardner  v.  Collins,  2  Pet.  24  L.  Ed.  77. 

.58,    87.    7    L.    Ed.    347,    it    is    said:      "We  4.    Bohea. — In   Two   Hundred   Chests   of 

think    that    the    phrase    'of    the    blood,'    in  Tea.   9    Wheat.   430,   437.   6    L.    Ed.    128,   it 

the  statute,  includes  the  half  blood.     This  is     said:      "If     we     were     to     advert     to 

is  the  natural  meaning  of  the  word  blood,  scientific   classifications,   for   our   guide   on 

standing    alone,    and    unexplained    by    any  the  present   occasion,  it  is   most  manifest, 

context.      A    half    brother    or    sister    is    of  from    the    works    cited    at    the    bar,    that 

the    blood    of    the    intestate,    for    each    of  bohea  is   a   generic   term,   including  under 

them  has  some  of  the  blood  of  a  common  it    all    the    black    teas,    and    not   merely   a 

parent  in   his   or   her  veins.     A   person   is,  term    indicating    a    specific    kind.      But    it 

with    the    most    strict    propriety    of    Ian-  appears   to  us   unnecessary   to   enter  upon 

guage.    affirmed    to    be    of    the    blood    of  this  inquiry,  because,  in  our  opinion,  con- 

another,    who    has    any,    however    small    a  gress  must  be  understood  to  use  the  word 

portion,  of  the   same   blood,   derived   from  in    its    known    commercial     sense."       See. 

a  common  ancestor.     In  the  common  law,  generallj-,    the    title    REVENUE    LA\\''S. 


BONDHOLDERS. 
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BONA  FIDE. — Bona  fide  is  a  legal  technical  expression ;  and  the  law  of  Great 
Britain  and  this  country  has  annexed  a  certain  idea  to  it.  It  is  a  term  used  in 
statutes  in  England,  and  in  acts  of  assembly  of  all  the  states,  and  signifies  a  thing 
done  really,  with  a  good  faith,  without  fraud  or  deceit,  or  collusion  or  trust. ^ 

BONA  "fide  holder.— See  the  titles  Bills,  Notes  axd  Checks,  ante, 
p.  275;  Bonds;  Coupons. 

BONA  FIDE  POSSESSOR.— A  bona  fide  possessor  of  land  is  one  who  not 
only  supposes  himself  to  be  the  true  proprietor  of  the  land,  but  who  is  ignorant 
that  his  title  is  contested  by  some  other  person  claiming  a  better  right  to  it.  If 
he  has  notice  of  such  claims  he  becomes  a  mala  fide  possessor. ^ 

BONA  FIDE  PURCHASERS.— See  the  titles  Bills,  Notes  axd  Checks, 
ante,  p.  257;  Bonds;  Chattel  Mortgages  and  Conditional  Sales;  Coupons; 
Judicial  Sales;  jMunicipal,  County,  State  and  Federal  Securities;  Sales; 
Vendor  and  Purciiaskr.     See  note  3. 

BONDED  WAREHOUSE.— See  note  4. 

BOND  FOR  TITLE.— See  the  title  Vendor  and  Purchaser.  As  to  whether 
bond  to  convey  title  is  sufficient  color  of  title  to  constitute  adverse  possession, 
see  the  title  Limitation  of  Actions  and  Adverse  Possession. 

BONDHOLDERS.— See  the  title  Appeal  and  Error,  vol.  2,  p.  56. 


1.  Ware  v.  Hylton,  3  Dall.  199,  241,  1  L. 
Ed.  568. 

Bona  fide. — In  Hosmer  v.  Wallace.  97 
U.  S.  575.  581,  24  L.  Ed.  1130,  it  is  said: 
"Ihe  term  bona  fide,  as  applied  to  the 
pre-emption  claimant,  does  not  change 
the  qualifications  of  such  claimant,  nor 
the  conditions  upon  which,  under  the  gen- 
eral law,  a  settlement  with  a  view  to  pre- 
emption is  permitted.  It  was  intended  to 
designate  one  who  had  settled  upon  land 
subject  to  pre-emption,  with  the  intention 
to  acquire  its  title,  and  had  compUed,  or 
was  proceeding  to  comply,  in  good  faith, 
with  the  requirements  of  the  law  to  per- 
fect his  right  to  it." 

In  Lake  Superior,  etc.,  Co.  v.  Cun- 
ningham, 155  U.  S.  354,  384,  39  L.  Ed. 
183,  it  is  said:  "But  it  is  said  by  the 
counsel  for  the  company  that  it  was  not  a 
bona  fide  homestead  claim  because  at  the 
time  the  defendant  entered  upon  the  land 
he  understood  that  it  was  a  part  of  a  rail- 
road grant.  The  testimony  of  the  de- 
fendant is  all  that  there  is  bearing  upon 
the  question  of  bona  fides.  And  while  it 
appears  from  his  testimony  that  he  under- 
stood at  the  time  of  his  entry  that  it 
was  land  embraced  within  a  railroad  land 
grant,  he  also  testifies  that  he  expected 
that  the  grant  would  be  removed  and  that 
he  could  then  enter  the  land,  and  that  he 
went  there  for  the  purpose  of  making  it  a 
home.  Now,  it  may  be  true  as  a  general 
proposition  that  a  man  cannot  move  upon 
land  which  he  knows  belongs  to  another 
and  establish  a  bona  fide  claim  by  such 
wrongful  entry,  but  we  do  not  think  that 
that  rule  is  applicable  to  the  case  at  bar. 
The  sense  in  which  bona  fide  is  used  in 
this  clause  is  indicated  by  the  provision 
in  the  one  preceding  as  to  cash  purchas- 
ers.     Their    purchases    were    to    be    pro- 


tected if  made  'without  fraud  and  in  the 
belief  that  they  were  thereby  obtaining 
valid  title  from  the  United  States.'  "  See. 
also,   the    title    PUBLIC    LANDS. 

2.  Canal  Bank  v.  Hudson,  111  U.  S.  66, 
80.  28  L.  Ed.  354;  Green  v.  Biddle,  8 
Wheat.  1,  79,  5  L.  Ed.  547.  See,  gener- 
ally, the  titles  I.MPROVE.MENTS: 
LIMITATION  OF  ACTIONS  AND 
ADVERSE  POSSESSION;  VENDOR 
AND   PURCHASER. 

3.  Bona  fide  purchaser. — In  United 
States  V.  Des  Aloines,  etc.  R.  Co.. 
142  U.  S.  510,  530,  35  L.  Ed.  1099, 
it  is  said:  "The  term  'bona  fide  pur- 
chaser' has  a  well-settled  meaning  in  the 
law.  It  dees  not  require  settlement  or 
occupancy.  Any  one  is  a  bona  fide  pur- 
chaser who  buys  in  good  faith  and  pays 
value.  To  limit  the  term  as  here  used  to 
settlers  is  to  interpolate  into  the  statute 
a  restriction  which  neither  the  language 
nor  the  surrounding  circumstances 
justify."  This  case  arose  upon  the  con- 
struction of  a  resolution  of  congress,  re- 
leasing to  a  state  such  tracks  of  land  as 
were  then  held  by  bona  fide  purchasers 
under    the    state   law. 

4.  Bonded  warehouse. — The  "distillery 
warchou.-cs,"  which  distillers  are  required 
by  the  15th  section  of  the  same  act  to 
provide.  situated  on  their  distillery 
premises,  are  bonded  warehouses,  within 
the  meaning  of  tlio  jnint  resolution  of 
congress  of  March  29th,  1869,  which  de- 
clares that  the  proprietors  of  all  "internal 
revenue  bonded  warehouses"  shall  reim- 
burse to  tlie  LTnitcd  States  the  expenses 
and  salary  of  all  storekeepers  put  bj-  it 
in  charge  of  them.  United  States  v. 
Powell.  14  Wall.  493.  20  L.  Ed.  726  See, 
generally,  the  title  REVENUE  LAWS. 


BONDS. 

BY     A.     P.     WALKER. 

I.    Definition  and  Nature,  386. 

II.    Form,   Requisites  and  Validity,   3E.7. 
A.  What  Law  Governs,  5S7. 
f>.  Certainty  and   Definiteness,  387. 

C.  Parties.  387. 

1.  Obligor,  387. 

2.  Obligee,  387. 

3.  Sureties,  388. 

4.  Recitals  with  Respect  to   Parties,  388. 

a.  Obligors,  388. 

b.  Obligee,  388. 
c'  Sureties,  388. 

D.  Execution,  388. 

1.  In  General,  388. 

2.  Date,  Place  of  Payment,  and  Amount.  389. 

3.  Signature,  389. 

a.  In  General,  389. 

b.  By  an  Agent,  389. 

c.  Of  Partnership,  389. 

d.  Signature  upon  Condition,  389. 

4.  Seals,  391. 

5.  Acknowledgment,  391. 

6.  Stamping.  391. 

7.  Partial  Execution  and  Execution   in   Blank.  391. 

E.  Delivery,  391. 

1.  Necessity,  391. 

2.  Mode  and  Sufificiency,  392. 

3.  Conditional  Delivery,  392. 

4.  Delivery  for  Acceptance  or  Approval,  393. 

F.  Acceptance  or  Approval,  393. 

G.  Mutuality,  394. 

H.  Consideration,  394. 

1.  Want  of  Consideration.  394. 

2.  Failure  of  Consideration,  394. 

3.  Illegality  of   Consideration,  394. 

4.  Sufficiencv  as  to  Sureties,  394. 
I.  Fraud.  394. 

J.  Mistake  and   Accident,  394. 
K.  Coercion,  Constraint  or  Duress,  395. 

1.  In  General,  395. 

2.  Bonds  Extorted   Colore  Officii,  395. 
L.  Statutory  Bonds,  395. 

1.  Bonds  Not  Conforming  to  Statute,  395. 

a.  Rule  as  to  Substantial  Compliance,  395, 

b.  Validity  at  Common  Law,  396. 

(1)  In  General,  396. 

(2)  Requisites,  397. 

(3)  Suneradfied   Conditions   Disregarded   if   Separable,  39J 

2.  Statute  Unconstitutional,  40L 

(382) 
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3.  Estoppel  to  Question  \'alidity,  402. 
M.  Voluntary  Bonds  Where  None  Required  by  Statute,  402. 
N.  Effect  of  Partial  Invalidity,  403. 
O.  Estoppel,  406. 

III.   Interpretation  or  Construction  and  Operation,  406. 

A.  Conflict  of  Laws,  406. 

B.  Rules  of  Construction,  406. 

1.  Intention,  406. 

2.  Accompanying  Facts  and  Circumstances,  407. 

a.  In  General,  407. 

b.  Bond  Executed  Pursuant  to  Articles  of  Agreement.  407. 

c.  Bond  and   Counterbond  Executed,  407. 

3.  The  Law,  408. 

4.  Usage,  Custom  or  Practice,  408. 

5.  Particular  and  General  Words,  Phrases  and  Recitals.  408. 

6.  Strict  or  Liberal  Construction,  408. 

a.  Construction  Consistent  with  the'  Right  Favored,  408. 

b.  In  Favor  of  or  against  Obligor  or  Obligee.  408. 

c.  Undertaking  of  Sureties,  408. 

C.  Respecting  Parties,  409. 

1.  Several,  Joint  and  Joint  and  Several  Bonds.  409. 

2.  Parties  Acting  in  Capacity  of  Representative  or  Trustee,  409. 

D.  Conditions,  409. 

1.  In   General,  409. 

2.  Alternative  Conditions,  409. 

a.  In  General,  409. 

b.  "Or"  Construed  to  Mean  "And"  and  \'ice  Versa,  409. 

3.  Cumulative  Conditions,  410. 

4.  Illegal  Conditions.  410. 

5.  Impossible  Conditions,  410. 

6.  Dependent  and  Independent  Conditions.  411. 

7.  Contingencies  upon  Which  Obligation  Ceases,  41 L 

E.  Extent  of  Obligation  or  Liability,  411. 

1.  In  General,  41L 

2.  Commencement  and  Duration,  412. 

3.  Maturity,  412. 

a.  In  General,  412. 

b.  Conditions  Accelerating  ^Maturity,  413. 

F.  Payment,  413. 

1.  Principal  and  Interest.  413. 

2.  Place  of  Payment,  413. 

3.  Medium  or  A^Iode  of  Payment.  413. 

a.  In  General,  413. 

b.  Stipulations  Subsequently  Indorsed  on  Bond,  414. 

4.  Authority  to  Receive  Payment.  41.^. 

5.  Time  and  Place.  415. 

G.  Bonds  of  Officer,  Agent  or  Employee,  415. 
H.  Operation  as  an  Estoppel,  415. 

IV.   Negotiability  and  Transfer,  415. 
A.  Negotiability,  415. 

1.  In  General,  415. 

2.  Form  and  Character  of  Negotiable  Bonds,  415. 

3.  Rights  of  Holder,  416. 

4.  Corporation  Bonds,  416. 
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B.  Assignability,  416. 

1.  At  Common  Law,  416, 

2.  Under  Statutes,  416. 

3.  Notice  of  Assignment.  416. 

4.  Rights,  Title  and  Liabilities  of  Assignee.  416. 

a.  Takes  Subject  to  Existing  Equities,  416. 

b.  \\'here  Bond   an  Incidental   Security,   417. 

c.  Under  State  "Statutes,  417.' 

d.  Subsequent  Payment  to.  or  Release  by,  Obligee,  418. 

e.  Assignee  of  Holder  of  Equitable  Interest,  418. 

f.  Set-Off,  418. 

5.  Recourse   against  Assignor,  418. 

6.  Actions,  418. 

a.  Jurisdiction,  418. 

b.  Parties,  418. 

c.  Pleading,  420. 

d.  Evidence,   420. 

e.  Judgment,  420. 

C.  Pledge,  420. 

V.    Performance,  Discharge  or  Breach,  421. 

A.  Payment  or  Tender.  421. 

1.  In  General,  421. 

2.  Place  and  Time,  421. 

a.  Payment  or  Tender  Prevented  by  Default  of  Obligee,  422. 

b.  Extending  Time  of  Payment,  422. 

c.  Payment  at  Subsequent  Day,  422. 

3.  Application  of  Partial  Payments.  422. 

B.  Taking  Collateral  Security.  422. 

C.  Estoppel  and  ^^'aiver  of  Performance,  422. 

D.  Release.  423. 

VI.   Right  of  Action  and  Remedies,  423. 

A.  Xature  and  Form.  423. 

1.  Debt.  423. 

2.  In  Equity.  423. 

a.  In   General.  423. 

b.  Joint  and   Several  Bonds,   423. 

c.  Lost  or  Stolen  Bonds,  424. 

3.  A^oluntary  Bonds,  424. 

B.  Defenses  and  Limitation  of  Actions,  424. 

1.  Fraud,  424. 

2.  As  to  Consideration,  425. 

3.  Release,  425. 

4.  Accord  and  Satisfaction,  426. 

5.  Performance  or  Tender,  426. 

6.  Limitations.  426. 

C.  Parties.  426. 

1.  Plaintiff.  426. 

a.  In  General,  426. 

b.  Joinder,  427. 

(1)  In  General,  427. 

(2)  Objections  for  ^Misjoinder  or  Nonjoinder,  A27. 

c.  Right  of  Real  Party  in  Interest,  427. 

d.  Death  of  Joint  Obligee.  427. 

2.  Parties  Defendant,  427. 

a.   Joint  Obligation,  427. 
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b.  Joint  and  Several  Obligation,  428. 

c.  Effect  of  Death  of  Joint  Obligor,  428. 

d.  Nolle  Prosequi  against  Joint  Obligor,  428. 

D.  Pleading.  428. 

1.  Declaration,  Bill  or  Complaint,  428. 

a.  Allegations,  428. 

(1)  In  General,  428. 

(2)  As  to  Consideration,  428. 

(3)  Title  or  Interest,  428. 

(4)  As  to  Cestui  Oue  Use,  429. 

(5)  Conditions,  429. 

(6)  Fraud,  Accident  or  Mistake,  429. 

b.  Assignment  of   Breaches,  429. 

2.  Flea  or  Answer,  430. 

a.  Denial  of  or  Answer  to  Breach,  430. 

b.  Plea  Impeaching  Consideration,  430. 

c.  Plea  of  Performance,   Discharge,  Avoidance  or  Set-Off,  430. 

d.  Non  Est  Factum,  431. 

e.  Nil  Debet,  431. 

f.  Non  Damnificatus,  432 

g.  Payment.   432. 

3.  Replication,  432. 

a.  Form  and  Sufficiency,  432. 

b.  Assignment  of  Breaches.  432. 

E.  Profert  and  Oyer,  433. 

F.  Dismissal,  Discontinuance  and  Nonsuit,  433. 

G.  Province  of  Court  and  Jury,  433. 
H.  Issues  to  the  Jury,  433. 

I.  Evidence,  433. 

1.  Parol  Evidence  Generally,  433. 

2.  As  to  Consideration,  434. 

3.  Extortion   Colore  Officii   and   Duress,  435. 

4.  Fraud,  435. 

5.  Delivery  and  Approval  or  Acceptance,  435. 

a.  Delivery  and  Date,  435. 

b.  Approval,  436. 

6.  As  to  Execution,  436. 

7.  Bona  Fides  and  Ownership,  438. 

8.  Payment,  438. 

9.  Bond  Itself,  438. 

J.  A'ariance,  438.  ' 

K.   Damages  and   Amount  of  Recovery,  439. 

1.  Measure  of  Damages,  439. 

a.  In  General,  439. 

b.  Limited  to  Amount  of  Penalty.  440. 

c.  Payment  on  Subsequent  Day  Accepted,  440. 

d.  Nominal  Damages,  441. 

2.  Interest,  441. 

3.  Assessment,  442. 
L.  Judgment,  442. 

1.  Authority  to  Render,  442. 
.?.  Form  and  Requisites,  442. 

a.  In  General,  442. 

b.  Respecting  Parties,  443. 

(1)  Obligee  Not  Having  Beneficial  Interest,  443. 

(2)  Joinder,  443. 

3  U  S  Enc-25 
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3.  Operation  and  Effect,  444. 

4.  Arrest  of  Judgment.  445. 

5.  Injunction  against  Enforcement.  445. 
M.  Stay  of  Execution,  445. 

CROSS  REFERENCES. 

See  the  titles  Acknovvledgmexts,  vol.  1.  p.  76;  Alteration  oe  Instru- 
ments, vol.  1,  p.  261;  Appeal  and  Error,  vol.  1,  p.  333:  Assignments,  vol.  2. 
p.  549;  Attachment  and  Garnishment,  vol.  2,  p.  660;  Bail  and  Recog- 
nizance, vol.  2,  p.  765;  Bankruptcy,  vol.  2,  p.  792;  Banks  and  Banking, 
ante,  p.  1;  Bills,  Notes  and  Checks,  ante,  p.  257;  Certiorari;  Con- 
flict oE  L.wvs;  Contr.\cts;  Corporations;  Counties;  Coupons;  Cov- 
enants; Debt,  the  Action  oe;  Deeds;  Equity;  Escrow;  Estoppel; 
Executors  and  Administrators;  Forthcoming  and  Delivery  Bonds; 
Fraud  and  Deceit;  Guardian  and  Ward;  Illegal  Contracts;  Indemnity; 
Injunctions;  Limitation  of  Actions  and  Adverse  Possession;  Lost  In- 
struments and  Records;  Mortgages  and  Deeds  of  Trust;  Munici- 
pal, County,  State  and  Federal  Aid;  Municipal,  County,  State 
and  Federal  Securities:  Novation;  Parol  Evidence;  Payment; 
Postal  Laws  ;  Principal  and  Agent  ;  Principal  and  Surety  ;  Prisons  and 
Prisoners;  Profert  and  Oyer;  Public  Officers;  Railroads;  Receivers; 
Replevin  ;  Rescission,  Cancellation  and  Reformation  ;  Revenue  Laws  ; 
Seals  and  Sealed  Instruments;  Set-Off,  Recoupment  and  Counter- 
claim; Sheriffs  and  Constables;  States;  Stock  and  Stock iw-lders; 
Trusts  and  Trustees;    United  States;    Vendor  and  Purchaser. 

I.   Definition  and  Natnre. 

A  bond  is  technically  termed  a  deed.^ 

Bond  as  Property. — A  bond  when  good  and  valid  is  property.^ 
Evidence  of  Debt  Only. — The  bond  does  not  create  the  debt,  but  is  only 
evidence  of  it ;  possession  of  it  alone  can  give  no  right ;  a  robber,  or  an  individ- 
ual coming  to  the  possession  of  it  by  accident,  acquires  \,o  :notc.  'ttVo  to  the 
money  than  he  had  before.  The  law  is  so,  even  as  to  promissory  notes  pay- 
able to  bearer,  if  the  fact  can  be  made  to  appear.^ 

1.  Definition — Pleasants  v.  Meng,  1  the  peculiar  privileg-es  given  to  sureties, 
Dall.  330.  3S9.  1  L.  Ed.  185.  See  post,  j^  ^.^j  o,iiy  intended  to  do  so  in  reference 
"Seals,"'  II.  D,  4.  to  obligations  of  the  same  general  char- 
In  statutory  provisions. — The  only  dif-  acter  with  those  referred  to  in  the  origi- 
ference  between  §  34(38,  Rev.  Stat.,  and  ^lal  act,  that  is  to  say,  bonds  conditioned 
the  proviso  of  the  65th  section  of  the  act  for  the  payment  of  money,  or,  at  most, 
to  regulate  the  collection  of  duties  ap-  to  embrace,  besides,  those  conditioned 
proved  March  2d,  1799,  1  Stat.  676.  is,  for  the  performance  of  some  civil  duty, 
that  the  "latter  in  terms  relates  to  bonds  such  as  the  faithful  discharge  of  the  du- 
given  for  duties,  whilst  the  former  uses  ties  of  an  office,  etc."  United  States  v. 
the  more  general  terms  'whenever  the  Rj^der.  110  U.  S.  729,  28  L.  Ed.  308.  See 
principal  in  any  bond  given  to  the  United  post,  "Seals."  II.  D,  4. 
States  is  insolvent,  etc'  If  it  was  in-  g.  Bend  as  property.— Gelpcke  v.  Du- 
tended  by  congress  to  enlarge  the  scope  ^^^^^^^^  ^  ^Vall.  175,  214,  17  L.  Ed,  520, 
of  the  section  so  as  to  mclude  other  bonds  opinion  of  Miller,  J.,  dissenting, 
than  those  given  for  duties  (as  seems  to  '^^  ^  ^.i,  i  ir 
be  the  necessarv  inference  from  the  Ian-  ^^  ^^  ^?f/^' /lu'  "O*  .Property,  then  half 
guage),  still  it' is  restricted  to  'bonds:'  the  wealth  of  the  nation  now  so  hberally 
the  words  are,  'whenever  the  principal  in  jnvested  in  the  bonds  of  the  government 
any  bond  given  to  the  United  States  is  both  state  and  national,  and  in  bonds  of 
insolvent,  etc.,  and  any  'suretv  on  the  corporations,  must  be  considered  as  hav- 
bond,'  pays  the  money  due  upon  "such  '"?,  "O  claim  to  be  called  property 
bond.'  such  surety  shall  have  the  like  ^'"'g-J^,"-  Dubuque,  1  ^\all,  l<o.  214.  17 
priority,  etc.,  and  mav  bring  and  maintain  ^-   ^^-   •^~  • 

a   suit 'upon  'the  bond'  in  his  own  name,  3.     Evidence    of    debt    only.— \\  are    v. 

etc.     This   cautious   phraseology,   so   care-  Hylton,    3    Dall,    199.    264.    1    L,    Ed.    .563. 

fully   avoiding   any    general    words    of   en-  See    the    titles     BILLS,     NOTES     AND 

largement    beyond    the    article    of    'bonds'  CHECKS,  ante,  p,  257:  LOST  INSTRU- 

alone,   seems   to  imply  that,   in  extending  MEXTS   AND    RECORDS. 
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Legislative  contracts  are  frequently  made  by  mean?  of  bonds.* 
II.    Form,  Requisites  and  Validity. 

A.  What  Law  Governs. — See  the  title  Conflict  of  Laws. 

B.  Certainty  and  Definiteness. — The  terms  and  conditions  of  a  bond  must 
be  certain.^ 

In  the  case  of  bonds  given  for  the  discharge  of  duties,  offices  or 
annuities,  it  never  was  maintained  as  an  objection,  that  the  object  of  the  lien 
was  future,  contingent  or  uncertain.^ 

C.  Parties — 1.  Obligor. — A  bond  implies  an  obligor  bound  to  do  what  it 
is  agreed  shall  be  done." 

A  mistake  in  the  name  of  the  obligor  does  not  vitiate  a  bond.^ 
Corporations   without   special   authority,   and    in    the   course    of    their   legiti- 
mate business  may  make  bonds. ^ 

2.  Obligee. — The  want  of  an  obligee  in  existence  capable  of  being  con- 
tracted with  at  the  time  of  the  delivery  of  the  bond  will  render  it  void  as  a'^ainst 
the  obligor  and  his  heirs. ^^ 


4.  Legislative  contracts. — Louisiana  z'. 
Pilsbury,  105  U.  S.  278,  288,  26  L.  Ed. 
1090. 

"Nearly  all  legislative  contracts  are 
made  in  a  similar  way.  The  law  author- 
izes certain  bonds  to  be  issued,  or  cer- 
tain work  to  be  done  upon  specified  con- 
ditions. When  these  are  accepted,  a  con- 
tract is  entered  into  imposing  the  duties 
and  creating  the  liabilities  of  the  most 
carefully  drawn  instrument  embodying 
the  provisions."  Louis'i'.na  v.  Pilsbury, 
105  U.  S.  278,  288,  26  L.  Ed.  1090;  Von 
Hofifman-7'.  Quincy,  4  Wall.  535.  18  L.  Ed. 
403;  Hartman  v.  Greenhow,  102  U.  S.  672. 
26  L.  Ed.  271. 

5.  Certainty. — Moses  z'.  United  States, 
166  U.  S.  571,  41  L.  Ed.  1119;  Parsons  v. 
Jackson,   99    U.   S.   434,   25   L.   Ed.   457. 

Uncertainty  as  to  parties  or  amount 
payable. — See  post.  "Negotiability."  IV,  .\. 

Voluntary  bond. — See  post,  "Voluntary 
Bonds  Where  None  Required  by  Statute," 
II,  M. 

Some  of  the  conciticns  void  for  uncer- 
tainty.— See  post,  "Effect  of  Partial  In- 
validity,"   II.    N. 

6.  Bonds  of  agents,  officers  or  for  an- 
nuities.— Mutual  Assurance  Soc  v.  Watts, 
1    Wheat.   279.   290,   4    L.    Ivl.    91. 

Bond  of  officer  whose  position  and  du- 
ties not  created  by  law. — See  post,  "Vol- 
untary Bonds  Where  None  Required  by 
Statute."  II.  M. 

7.  Obligor.  —  Davenport  t'.  Dodge 
County,  105  U.  S.  237,  241,  26  L.  Ed.   1018. 

8.  Mistake  in  name. — Dolton  v.  Cain,  14 
Wall.    472.   473,   20    L.    Ed.    830. 

A  mistake  in  the  baptismal  name  of  an 
obligor  to  a  bond  executed  by  his  attor- 
ney duly  authorized  to  execute  a  bond  in 
his  right  name,  does  not  vitiate  the  bond, 
the  error  being  shown  to  be  purely  acci- 
dental. Dolton  v.  Cain,  14  Wall.  472,  473, 
20   L.   Ed.  830. 

9.  Corporations. — W'hite    Water    Valley 


Canal  Co.  v.  Vallette,  21  How.  414.  424, 
16  L.  Ed.  154.  See  the  title  CORPORA- 
TIONS. 

10.  Obligee.— Sargeant  z:  State  Bank, 
12  How.  371.  13  L.  Ed.  1028;  United 
States  V.  Bradley,  10  Pet.  343,  360,  9  L. 
Ed.  448.  See  post,  "Effect  of  Partial  In- 
validity,"  II,   N. 

The  legislature  of  Indiana,  by  act  of 
January  20.  1826,  established  the  county 
of  Tippecanoe,  and  by  the  same  act  ap- 
pointed commissioners  to  select,  in  May, 
1826,  a  seat  of  justice  for  the  countv  thus 
created;  to  receive  donations  in  land,  and 
to  take  from  persons,  offering  to  convey 
parcels  of  land,  bonds  payable  to  a  board 
of  justices  for  the  county,  whose  appoint- 
ment   was    not    to    take    effect    until    the 

day  of  June,  following,  and  their 

successors  in  office.  The  commissioners 
were  required  to  deliver  the  bonds  to  the 
board  of  justices.  A  party  delivered  to 
the  commissioners  a  bond  in  a  penalty 
payable  to  the  board  of  justices  to  be 
thereafter  organized,  with  condition  to 
convey  proposed  parcels  of  land,  which 
bond  was  delivered  by  the  commissioners 
to  said  board  of  justices.  It  was  held  that 
a  bond  given  in  pursuance  of  such  statute 
was  not  void  as  against  the  obligors  and 
his  heirs  for  want  of  an  obligee  in  ex- 
istence capable  of  being  contracted  with 
at  the  time  of  the  delivery  of  the  bond 
Sargeant  v.  State  Bank,  12  How  371  13 
L.  Ed.  1028.  See,  also,  the  title 
VENDOR  AND  PURCHASER. 

Bond   to    executors    of   living   person. 

"A  bond  to  B.'s  executors,  B.  being  alive 
is  a  bond  to  B.  Langdon  v.  Goole."3  Lev' 
21."  George  v.  Tate,  102  U.  S.  564,  569 
26  L.   Ed.   232. 

The  United  States  is  capable  of  being 
made  obligee  in  a  bond.  United  States  v 
Tingey.  5  Pet.  115.  8  L.  Ed.  66.  See  post, 
"Voluntary  Bonds  Where  None  Required 
'^v  ^f'lti'te."  II.  M.  See  the  title 
UNITED  STATES. 
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Bonds  delivered  in  blank  are  valid  and  may  be  filled  in  by  the  holder  with 
his  own  name.  11 
Bonds  payable  to  bearer  are  valid. i- 

3.  SuRivTiKs. — See  the  title  Principal  and  Surety. 

A  bond  signed  by  one  surety  instead  of  two  as  required  by  statute  is  valid 
against  third  parties  in  a  collateral  proceeding.!^ 

4.  Recitals  with  Respect  to  Parties — a.  Obligors. — If  one  party  only  be 
named  as  obligor  in  the  body  of  a  bond,  and  others  sign  it  also,  all  are  bound. 
In  no  other  way  can  any  ettect  be  given  to  the  signatures  of  those  not  so  named. 
The  intent  is  clear,  and  that  is  sufficient. i"* 

b.  Obligee. — Misdescription  of  the  obligee  in  a  bond  does  not  necessarily 
render  the  instrument  void.^^ 

c.  Sureties. — The  omission  of  the  names  of  the  sureties  in  the  introductory 
part  of  a  bond  does  not  affect  its  validity,  inasmuch  as  it  appears  that  each 
signed  and  sealed  the  instrument.!^ 

D.  Execution^l.  Ix  General. — Each  and  every  one  of  the  integral  parts 
of  the  execution  is  essential  to  the  validity  of  a  bond.^'     None  are  bound  by  a 


11.  Bends  delivered  in  blank. — White  v. 
Vermont,  etc.,  R.  Co.,  21  How.  575,  16 
L.  Ed.  221.  See  post,  "Form  and  Char- 
acter of  Negotiable   Bonds."  IV,  A,  2. 

"In  England  the  law  is,  that  a  bond  de- 
livered in  blank,  as  it  respects  the  payee, 
is  void,  and  the  blank  incapable  of  being 
filled  up  by  the  holder,  either  upon  an 
implied  or  express  parol  authority  from 
the  maker.  This  is  maintained  upon  the 
principle  that  the  authority  of  an  agent 
to  make  a  deed  for  another  must  be  by 
deed;  and,  also,  that  to  admit  the  parol 
authority  to  fill  up  the  blank  would,  in 
effect,  make  a  bond  transferrable  and 
negotiable,  like  a  bill  of  exchange  or  ex- 
chequer bill.  (Hibble  White  v.  Mc- 
Morine,  6  Mees.  and  Welsh,  p.  200;  and 
Enthoven  f.  Hoyle,  in  the  Exch.  9  Eng. 
L.  and  Eq.  R.  434.)  The  law  had  been 
otherwise  held  by  Lord  Mansfield,  in  the 
case  of  Texira  z'.  Evans,  cited  in  Hasten 
V.  Miller  (1  Anstruther  228);  but  was  dis- 
tinctly overruled  by  Park.  B.,  in  deliver- 
ing tl.e  opinion  of  the  court  in  the  case 
first  above  cited,  and  the  opinion  reaf- 
firmed by  him  still  more  strongly  in  the 
second  case.  Courts  of  the  highest  au- 
thority in  this  country  have  followed  Lord 
Mansfield,  and  have  not  hesitated  to  meet 
the  fears  expressed  by'Park,  B.  (that  the 
effect  would  be  to  make  bonds  negotia- 
ble), by  admitting  the  conseqtience. 
Chief  Justice  Marshall,  in  the  case  of  the 
United  States  r.  Nelson  (2  Brock.  R.  64), 
hesitated  to  reach  this  conclusion,  but  ex- 
pressed a  strong  belief  that,  at  some  fu- 
ture day,  it  would  be  by  this  court."  See, 
also,  Moses  v.  United'  States,  166  U.  S. 
571,  41  L.  Ed.  119.  White  v.  Vermont, 
etc.,  R.  Co..  21  How.  575,  16  L.  Ed.  221. 
See  post,  "Negotiability,"  IV,  A. 

12.  Bonds  payable  to  bearer. — Mercer 
County  V.  Hacket,  1  Wall.  S3.  95,  17  L. 
Ed.  548.  See  post.  "Negotiabilitv."  IV, 
A.  See  the  titles  BILLS.  NOTES  AND 
CHECKS,  ante,  p.  257;  COUPONS. 

When   a   corporation    covenants   to    pay 


to  bearer  and  gives  a  bond  with  negoti- 
able qualities,  and  by  this  means  obtains 
funds  for  the  accomplishment  of  the  use- 
ful enterprises  of  the  day,  it  cannot  be 
allowed  to  evade  the  payment  by  parading 
some  obsolete  judicial  decision  that  a 
bond,  for  some  technical  reason,  cannot 
be  made  pavable  to  bearer.  Mercer 
County  V.  Hacket.  1  Wall.  83,  17  L.  Ed. 
548.  See  post,  "Form  and  Character  of 
Negotiable  Bonds,"  IV,  A,  2.  See  the 
title  CORPORATIONS. 

13.  Sureties. — Arrowsmith  v.  Gleason, 
129  U.  S.  86,  32  L.  Ed.  630. 

The  words  "with  freehold  sureties"  in 
a  statute  requiring  the  execution  of  a 
bond  are  not  to  be  taken  literally,  so  as 
to  forbid  the  acceptance  of  a  bond  with 
one  surety  having  sufficient  property-  to 
make  it  good  for  the  entire  amount  pre- 
scribed by  the  statute.  Arrowsmith  v. 
Gleason.   129   U.  S.  86,  32   L.  Ed.  630. 

14.  Obligors.— George  r.  Tate,  102  U. 
S.    564,    .-^69.   26    L.    Ed.   232. 

Mistake  in  name. — See  ante,  "Obligors," 
II.  C,  1. 

15.  Obligee  —  Misdescription.  —  United 
States  r,  Rradlev,  10  Pet.  343,  9  L.  Ed. 
448. 

Where  the  Lhiited  States  of  .A.merica 
are  the  obligees,  a  misdescription  of  the 
incorporate  or  politic  name  in  the  bond 
by  calling  them  "United  States  of  North 
America,"  instead  of  America,  furnishes 
no  valid  ground  of  exception,  there  being 
an  averment  of  identity  in  the  declara- 
tion. United  States  z'.  Bradley,  10  Pet. 
343,   9    L.   Ed.   448. 

16.  Sureties.— Babbitt  r.  Finn.  101  U. 
S.  7.  15,  25  L.  Ed.  820.  See,  also,  Arrow- 
smith  z'.  Gleason,  129  U.  S.  86.  32  L.  Ed. 
630.  See  post,  "Signature  upon  Condi- 
tion." II,  D.  3.  d.  "See  the  title  PRIN- 
CIPAL AND  SURETY. 

17.  Execution  generally. — Young  v. 
Clarendon  Township,  132  U.  S.  340.  353. 
33  L.  Ed.  35r 

A    valid    bond    is    an    "instrument    that 
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bond  but  the  persons  who  actually  execute  it.^^ 

2.  Date,  Place  of  Payment,  and  Amount. — Date. — Tliat  a  bond  bears  an 
erroneous  date  is  immaterial. ^^ 

Place  of  Payment. — It  is  not  necessary  to  the  validity  of  a  bond  that  it 
should  name  a  place  of  payment.-'^ 

Amount. — A  bond  is  not  void  because  there  is  an  error  in  the  amount,  by 
mistake  or  accident.-^ 

3.  Signature — a.  In  General. — See  ante,  "In  General,"  II,  D,  1. 

b.  By  an  Agent. — See  the  title  Principal  and  Agent. 

c.  Of  Partnership. — See  the  title  Partnership. 

d.  Signature  upon  Condition. — A  bond  signed  upon  condition  that  it  shall  not 
be  delivered  until  signed  by  certain  other  persons  will  not  bind  the  person  so 
signing  if  it  be  delivered  before  such  condition  is  performed,  the  obligee  having 
notice  thereof. -- 

A  bond,  perfect  upon  its  face,  apparently  duly  executed  by  all  whose 
names  appear  thereto,  purporting  to  be  signed  and  delivered,  and  actually 
delivered  without  a  stipulation,  cannot  be  avoided  by  the  sureties  upon  the  ground 
that  they  signed  it  on  a  condition  that  it  should  not  be  deliverecl  unless  it  was 
executed  by  other  persons  who  did  not  execute  it — where  it  appears  that  the 
obligee  had  no  notice  of  such  condition,  and  there  was  nothing  to  put  him  upon 
inquiry  as  to  the  manner  of  its  execution,  and  that  he  had  been  induced  upon  the 
faith  of  such  bond  to'  act  to  his  own  prejudice.  In  such  case  the  doctrine  of 
estoppel  in  pais  should  be  applied  to  the  defense.--'^ 


has  become  executed — to  which  those 
things  have  been  done  that  were  needed 
to  give  it  legal  existence  as  an  actionable 
security."  Young  v.  Clarendon  Town- 
ship,  132   U.  S.  340,  347,  33  L.  Ed.  3.56. 

18.  Pleasants  v.  Meng,  1  Dall.  380.  389, 
1  L.  Ed.  18.5.  See  ante,  "Recital  with  Re- 
spect to  Parties,"  II,  C,  4. 

19.  Date — Moses  v.  United  States,  166 
U.  S.  571,  41  L.  Ed.  1119;  United  States 
V.  Le  Baron.  19  How.  73,  15  L.  Ed.  525. 
See  post,  "Variance,"  VI,  J;  "Stay  of 
Execution,"  VI,  M.  And  see  the  titles 
ASSUMPSIT,  vol.  2.  p.  636;  MUNICI- 
PAL. COUNTY,  STATE  AND  FED- 
ERAL SECURITIES. 

20.  Place  of  payment. — Parsons  v.  Jack- 
son, 99   U.   S.   434,  :25   L.   Ed.   457. 

21.  Amount. — Speake  v.  United  States, 
9  Cranch  28,  35.  3  L.  Ed.  645.  See  post, 
"Requisites,"   II.   L,   1,  b,   (2). 

"Where  the  law  provides  that  the  penal 
sum  of  a  bond  shall  be  equal  to  the  double 
value,  and  the  parties,  voluntarily,  and 
without  fraud,  assent  to  the  insertion  of  a 
given  sum.  it  is  as  much  an  estoppel,  as 
if  the  bond  had  specially  recited  that  such 
sum  was  the  doul:)le  value."  Speake  v. 
United  States,  9  Cranch  28.  36,  3  L.  Ed. 
645. 

22.  Signature  upon  condition. — Butler 
V.  United  States,  21  Wall.  272,  22  L.  Ed. 
614;  Dair  z:  United  States.  16  Wall.  1.  21 
L.  Ed.  401;  Pawling  z:  United  States,  4 
Cranch  219,  2  L  Ed  601;  Duncnn  v.  United 
States.  7  Pet.  435.  448.  8  L.  Ed.  739.  See. 
also.  Green  f.  United  States.  9  Wall.  655^ 
19  L.  Ed.  806;  Arrowsmith  z.:  Gleason,  129 
U.   S.  S6,  32   L.   Ed.  630.     See  post,  "Con- 


ditional  Delivery,"  II.   E,  3.     See  the  title 
ESCROW. 

23.  Bond  perfect  upon  its  face. — Dair  v. 
United  States,  16  Wall.  1.  21  L.  Ed.  491; 
distinguishing  Pawling  z'.  United  States,  4 
Cranch  219,  2  L.  Ed.  601,  and  confirming 
view  expressed  in  Green  v.  United  States, 
9  Wall.  655.  19  L.  Ed.  806;  reaffirmed  in 
Butler  z:  United  States,  21  Wall.  272.  22 
L.  Ed.  614;  Veach  v.  Rice.  131  U.  S  293. 
318,  33  L.  Ed.  163.  Moses  v.  United 
States,  166  U.  S.  571,  584.  41  L.  Ed.  1119; 
Provident  Life,  etc.,  Co.  v.  Mercer 
County,  170  U.  S.  593.  42  L.  Ed.  1156. 
See  the  titles  ESTOPPEL;  PUBLIC  OF- 
FICERS. 

A  person  who  signs,  as  surety,  a  printed 
form  of  government  bond,  already  signed 
by  another  as  principal,  but  the  spaces 
in  which  for  names,  dates,  amounts,  etc., 
remain  blank,  and  who  then  gives  it  to 
the  person  who  has  signed  as  principal,  in 
order  that  he  may  fill  the  blanks  with  a 
sum  agreed  on  between  the  two  parties 
as  the  sum  to  be  put  th'^re.  and  with  the 
names  of  two  sureties  who  shall  each  be 
worth  another  sum  agreed  on,  and  then 
have  those  two  persons  sign  it.  makes 
such  person  signing  as  principal  his  agent 
to  fill  up  the  blanks  and  procure  the  sure- 
ties, and  if  such  person  fraudulently  fill 
up  the  blanks  with  a  larger  sum  than  that 
agreed  on  between  the  two  persons  and 
have  the  same  names  of  worthless  sure- 
ties inserted,  and  such  sureties  to  sign 
the  bond,  and  the  bond  thus  filled  up  and 
signed  be  delivered  by  the  principal  to 
the  government,  who  accepts  it  in  the 
belief  that  it  has  been  properly  executed. 
the  party  so  wronged  cannot,  on  suit  on 
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But  if  the  bond  is  so  written  that  it  appears  that  several  were  ex- 
pected to  sign  it,  the  obligee  takes  it  with  notice  that  the  obhgors  who  do  sign 
it  can  set  up  in  defense  the  want  of  execution  by  the  others,  if  they  agreed  to 
become  bound,  only  on  condition  that  the  other  cosureties  joined  in  the  execu- 
tion."-■*  If  the  name  of  the  person  expected  to  sign  as  co-obligor  or  cosurety  ap- 
pears on  the  face  of  the  bond,  the  estoppel  would  not  apply,  for  the  reason  that 
the  incompleteness  of  the  instrument  would  have  been  brought  to  the  notice  of 
the  agent  of  the  obligee,  who  would  have  been  put  on  inquiry  to  ascertain  why 
such  person  did  not  execute  it,  and.  the  pursuit  of  this  inquiry  would  have  dis- 
closed to  him  the  exact  condition  of  things.^^ 


the  bond,  again  set  up  the  private  under- 
standing which  he  had  with  the  principal. 
Butler  z:  United  States,  21  Wall.  272,  22 
L.  Ed.  614. 

"In  United  States  z:  Nelson,  2  Brock. 
64,  the  parties  to  the  bond  were  sureties, 
and  signed  in  blank  before  the  principal, 
but  with  full  knowledge  of  the  purpose 
for  which  the  bond  was  to  be  executed. 
The  blanks  were  afterwards  filled  up  in 
their  absence  without  express  authority 
from  them,  and  given  to  the  officers  of 
the  United  States,  who  accepted  it.  It 
was  held  by  Marshall,  Chief  Justice,  'with 
much  doubt  and  with  a  strong  belief  that 
this  judgment  will  be  reversed,'  that  the 
law  is  for  defendants.  Under  the  cases 
of  Dair.  16  Wall.  1,  21  L.  Ed.  491,  and 
Butler,  21  Wall.  272,  22  L.  Ed.  614,  it 
would  seem  as  if  the  doubt  of  the  great 
Chief  Justice  were  not  entirely  misplaced." 
Moses  v.  United  States.  166  U.  S.  571.  41 
L.  Ed.  1119.  See,  also.  White  v.  Vermont. 
etc.,  R.  Co.,  21  How.  575,  16  L.  Ed.  221. 

24.  Name  of  person  expected  to  sign 
appearing  in  bond. — Dair  z\  United  States, 
16  Wall.  1,  6,  21  L.  Ed.  491;  Pawling  v. 
United  States,  4  Cranch  219,  2  L.  Ed.  601. 

It  is  a  principle  of  the  common  law. 
too  well  settled  to  be  controverted,  that 
where  a  bond  is  delivered  as  an  escrow, 
or  where  one  surety  signed  it,  on  condi- 
tion that  it  shall  be  signed  by  another,  be- 
fore its  delivery,  no  obligation  is  incurred, 
until  the  condition  shall  happen.  Duncan 
V.  United  States,  7  Pet.  435.  448,  8  L.  Ed. 
739.  See  post.  "Mode  and  Sufficiency," 
II.  E,  2.     See  the  title  ESCROW. 

It  appeared,  on  an  inspection  of  the 
bond,  "hat  it  was  drawn  in  the  names  of 
A.  L.  Duncan.  John  Carson,  and  Thomas 
Duncan,  as  sureties,  but  that  'i  homas 
Duncan  never  signed  it.  There  w^re  no 
witnesses  to  the  bond,  but  it  was  acknowl- 
edged by  Wm.  Carson  and  A.  L.  Duncan. 
Il  was  held  that  the  simple  fact  oi  as 
not  having  been  signed  by  Thomas  Dun- 
can does  not  destroy  the  validity  of  the 
bond.  Duncan  v.  United  States.  7  Pet. 
435.   448,   8   L.   Ed.   739. 

The  acknowledgment  of  the  bond,  by 
two  of  three  sureties,  unconditionally,  and 
its  delivery  to  the  obligee,  will  rebut  an 
inferenxre  against  its  validity,  from  the 
simple  fact  of  its  not  having  Ijeen  signed 


bj'    the    third    surety.      Duncan    z\    United 
States.  7   Pet.   435,  448.  S   L.   Ed.   739. 

Under  the  civil  law. — In  a  decision  of 
the  supreme  court  of  Louisiana,  in  the 
case  of  Wells  Z'.  Dill,  reported  in  1  Mart. 
(N.  S.)  592,  the  court  say,  that,  "  'the  de- 
fendant is  sued  on  the  ground  that  he 
signed,  as  surety,  an  instrument,  purport- 
ing to  be  a  bond,  signed  by  Charles  Blan- 
chard,  for  his  faithful  performance  of  the 
duties  of  curator,  to  the  vacant  estate  of 
one  Jared  Risdon,  deceased.  In  opposi- 
tion to  this  action,  the  defendant  relies. 
principallj%  on  the  want  of  the  signature 
of  another  person  to  the  instruinent, 
whose  name  is  mentioned  in  the  body  of 
it,  as  cosurety.  The  bond  is  drawn  in 
the  name  of  Charles  R.  Blanchard,  as  prin- 
cipal, and  the  defendant  and  Walter  Turn- 
bull,  as  sureties.  At  the  bottom,  the  names 
of  Blanchard  and  Dill,  are  afifixed;  that 
of  Turnbull  is  wanting.  We  agree  with 
the  defendant,  that,  under  these  circum- 
stances, his  signature  to  the  obligation 
does  not  bind  him.  The  contract  is  in- 
complete, until  all  the  parties  contem- 
plated to  join  in  its  execution  affix  their 
names  to  it,  and  while  in  this  state,  can- 
not be  enforced  against  any  one  of  them. 
The  law  presumes,  that  the  party  signing 
did  so.  upon  the  condition  that  the  other 
obligors  named  in  the  instrument  should 
sign  it;  and  their  failure  to  comply  with 
their  agreement  gives  him  a  right  to  re- 
tract.' Pothier  is  cited  by  the  court  to 
sustain  this  principle.  There  can  be  no 
doubt,  that  under  the  civil  law,  the  prin- 
ciple is  correctly  stated  by  the  court.  It 
must  be.  observed,  however,  that  the  court 
say.  the  want  of  Turnbull's  signature  was 
principally  relied  on  to  invalidate  the 
bond;  so  that  there  seems  to  have  been 
no  circumstances  going  to  refute  the  pre- 
sumption against  its  validity,  arising  from 
its  face;  and  that  the  omission  of  the 
signature,  was  not  the  only  ground  of 
objection  to  it."  Duncan  v.  United  States, 
7    J"et.   435,  446.   8    L.   Ed.    ?3y. 

25.  Dair  v.  United  States,  16  Wall.  1, 
21   L.  Ed.   491. 

In  the  case  of  Pawling  z'.  United  States, 
4  Cranch  219,  2  L.  Ed.  601,  the  additional 
securities  to  be  procured  were  named  on 
the  face  of  the  bond,  and  this  fact  stated 
in  the  plea.  Dair  t'.  United  States,  16 
Wall.   1,  5,  6,  21   L.  Ed.  491. 
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Validity  as  to  Third  Parties. — The  delivery  of  a  bond,  executed  by  a  surety 
upon  condition  that  another  surety  be  obtained,  without  procuring  such  additional 
surety,  is  not  a  matter  of  which  a  third  party  may  complain,  in  a  collateral  pro- 
ceeding.-'^ 

4.  Seals. — The  word  "bond"  at  common  law  (and  even  now  as  a  general 
rule)  imports  a  sealed  instrument.-" 

In  Statutes. — The  word  bond  in  a  statute  requiring  the  execution  of  a  bond 
ordinarily  imports  a  sealed  instrument.-^ 

5.  Acknowledgment. — See  post,  "Conditional  Delivery,"  II,  E,  3.  See  the 
title  Acknowledgments,  vol.  1,  p.  77. 

6.  Stamping. — See  the  title  Revenue  Laws. 

7.  Partial  Execution  and  Execution  in  Blank. — A  bond  is  not  neces- 
sarily void  because  executed  in  blank  -r^  or  where  joint  and  several,  because  it 
is  signed  by  part  only  of  the  obligors.-^*^' 

E.  Delivery — 1.  Necessity. — The  act  of  delivery  is  essential  to  the  exist- 
ence of  any  bond.-^^     Although  drawn  and  signed,  so  long  as  it  is  undelivered  it 


26.  Validity    as    to    third    parties. — Ar- 

rowsmith   v.   Gleason.    129   U.    S.   86,   32    L. 
Ed.  630. 

A  guardian's  bond. — So  held  of  a  guard- 
ian's bond.  The  delivery  of  the  bond  that 
the  surety  signed,  without  procuring  an 
additional  surety,  is  a  matter  of  which 
he,  but  not  a  third  party,  may  complain. 
Such  a  bond  is  valid  as  to  the  beneficiary 
or  ward  and  the  fact  that  it  was  delivered 
in  violation  of  the  condition  is  not  a 
ground  upon  which  he  can  question  its 
validity.  Arrowsmith  v.  Gleason,  129  U. 
S.  86,  96,  32  L.  Ed.  630.  Sec  ante.  "Sure- 
ties," II,  C,  4,  c.  See,  also,  the  title 
GUARDIAN  AND  WARD. 

27.  Seals. — Koshkonong  z'.  Burton,  104 
U.  S.  668,  673,  26  L.  Ed.  886;  United  States 
V.  Linn,  15  Pet.  290,  311,  10  L.  Ed.  742. 
See  ante,  "Definition  and  Nature,"    I. 

An  unsealed  instrument  is  not  a  bond. 
United  States  v-.  Linn,  1.5  Pet.  290,  10  L. 
Ed.  742;  United  States  v.  Linn.  1  How. 
104,  11  L.  Ed.  64.  See,  also,  Moses  v. 
United  States,  166  U.  S.  571,  41  L.  Ed. 
1119.  See  post,  "Requisites,"  II.  L,  1, 
b.   (2).   _ 

Sufficiency. — Where  a  bond  was  sued 
on,  while  the  instrument  produced  had 
no  seal,  it  was  held  that  the  fact  that  the 
instrument  contained  the  statement  "sealed 
with  my  seal,"  when  there  was  no  seal 
or  scroll,  did  not  supply  the  defect  of  its 
absence.  Moses  v.  United  States.  166  U. 
S.   571,   583,   41    L.   Ed.   1119. 

28.  In  statutes. — United  States  v.  Linn, 
15  Pet.  290,  10  L.  Ed.  742.  See,  also. 
United  States  :'.  Ryder,  110  U.  S.  729,  739, 
28    L.   Ed.   308. 

An  inst.Huiunt  without  a  seal  is  not  in 
form  the  instrument  required  by  an  act 
of  congress  directing  security  to  be  taken 
by  bond.  United  States  v.  Linn,  15  Pet. 
290.   10  L.   Ed.  742. 

The  United  States  instituted  an  action 
of  debt  against  the  defendant,  William 
Linn,  and  his  sureties,  to  recover  a  sum 
of  money  in  the  hands  of  Linn,  he  hav- 
ing   been   appointed    a    receiver    of    public 


moneys  at  the  land  office  of  the  district 
of  Vandalia.  on  the  I2th  of  February, 
1835.  The  first  count  in  the  declaration 
stated,  that  the  defendants  had  executed, 
on  the  1st  of  August,  1836,  a  "writing 
obligatory,  sealed  with  their  seals,"  to  the 
United  States,  in  the  sum  of  $100,000,  for 
the  faithful  performance  of  the  duties  of 
his  office  by  Linn;  and  that  certain  sums 
of  money  had  come  into  the  hands  of 
Linn,  as  receiver,  which  he  had  failed  to 
accoHnt  for  and  pay  over  to  the  United 
States;  the  second  count  stated  the  execu- 
tion of  "an  instrument  of  writing,"  to  the 
United  States,  by  the  defendants,  signed 
by  them,  by  which  they  promised  to  pay 
$100,000  to  the  United  States,  which  was 
to  be  void  and  of  no  efifect  in  case  Linn 
faithfully  executed  the  duties  of  the  office 
of  receiver  of  public  moneys;  and  alleged 
that  Linn  had  received  a  large  sum  of 
money  belonging  to  the  United  States, 
which  he  had  failed  to  pay  over  or  ac- 
count for  to  the  United  States.  The 
judges  of  the  circuit  court  of  Illinois  were 
divided  in  opinion,  and  the  division  was 
certified  to  the  supreme  court,  upon  the 
question:  Whether  the  obligation  of  the 
defendants,  being  without  seal,  was  a 
bond  within  the  act  of  congress?  It  was 
held  that  the  obligation,  being  without 
seal,  was  not  a  bond  within  the  act  of 
congress;  and  that  the  instrument  in  ques- 
tion was  not  in  form  the  instrument  re- 
quired by  such  act.  United  States  v.  Linn 
15  Pet.  290,  10  L.  Ed.  742;  United  States 
V.  Linn,  1  How.  104,  11  L.  Ed.  64,  cited  in 
Moses  V.  United  States,  166  U.  S.  571,  41 
L.  Ed.  1119.  See  ante,  "Definition  and 
Nature."    I. 

29.  Sec  ante,  "Obligees,"  II,  C,  2;  post, 
"Form  and  Character  of  Negotiable 
Bond,"  TV,  A.  2. 

30.  See  ante,  "Sureties,"  II,  C,  3;  "Sig- 
nature upon  Condition,"  II,  D,  3,  d. 

31.  Necessity, — Young  v.  Clarendon 
Townsliip,  132  U.  S.  340.  353,  33  L.  Ed. 
356;    Moss   v.    Riddle,    5   Cranch   351,   3    L. 
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is  a  nullity;  not  only  does  it  take  effect  only  by  delivery,  but  also  only  os  de- 
livery.^ ^ 

2.  Mode  and  Sufficiency. — A  bond  cannot  be  delivered  to  an  obligee  as  an 
escrow.  A  delivery  of  a  bond  to  one  of  several  co-obligors  is  a  delivery  to  all 
of  them.^^ 

Presence  of  Obligees. — It  can  never  be  necessary  to  the  validity  of  a  bond, 
that   -il'  the  obligees  should  be  convened  together  at  the  delivery.s-* 

Inchoate  or  Imperfect  Delivery. — An  inchoate  or  imperfect  delivery  to  one 
of  several  obligors  may  be  complete  by  estoppel.^-^ 

3.  CoxDiTioxAL  Delivery. — There  may  be  a  conditional  delivery  of  a  bond.^*^ 


Ed.  123.     See  Younge  z\  Guilbeau,  3  Wall. 
636.  641,   18   L.   Ed.   262. 

Delivery  is  essential  to  the  validity  of 
a  bond.  United  States  Bank  v.  Dandridge, 
12  Wheat.  64,  91,  6  L.  Ed.  5.52,  Marshall, 
C.    J.,    dissenting. 

32.  Young  z'.  Clarendon  Township,  133 
U.  S.  340.  353,  33  L.  Ed.  356. 

A  bond  speaks  from  the  time  of  its  de- 
livery, not  from  its  date.  When  a  delivery 
of  a  bond  on  some  subsequent  day  to 
that  of  its  date  is  shown,  it  speaks  on 
that  subsequent  day,  and  not  on  the  day 
of  its  date.  United  States  v.  Le  Baron, 
19  How.  73,  15  L.  Ed.  525.  See  ante, 
"Date,  Place  of  Payment  and  Amount," 
II,  D,  2;  post,  "Acceptance  or  Approval," 
II,  F;    "Variance,"  VI,  J. 

33.  Mode  and  sufficiency. — Moss  v.  Rid- 
dle, 5  Cranch  351.  3  L.  Ed.  123.  See  ante, 
"Signature  upon  Condition,"  II,  D,  3,  d. 
See  the  title  ESCROW. 

Copartnership. — Where  there  are  sev- 
eral obligees,  constituting  a  copartnership, 
a  deliver}-  of  a  bond  to  one  of  the  firm 
is  a  delivery  to  all.  A  bond  cannot  be  de- 
livered as  an  escrow  to  one  of  the  firm. 
Moss  v.  Riddle,  5  Cranch  351.  357,  3  L. 
Ed.  123;  Brent  v.  Chapman,  5  Ctoiuch  358, 
3  L.  Ed.  125.  See  the  title  PAR'rXER- 
SHIP. 

34.  Presence  of  obligees. — Moss  z'.  Rid- 
dle. 5   Cranch   3.-)l.   357,   3   L.   Ed.    123. 

35.  Inchoate  delivery. — Bradford  z\  ^^'il- 
liams.   4   How.   .jlfi.   11   L.   Ed.    1109. 

One  obligor  also  an  obligee. — A  joint 
and  several  bond  was  signed  by  three 
obligors  and  made  payable  to  three  obli- 
gees, one  of  whom,  C,  was  also  one  of 
the  obligors,  and  the  obligees  assigned 
the  bond.  In  a  suit  by  the  assignee,  it 
was  insisted  that  there  could  have  been 
no  delivery  of  the  bond  to  the  obligees, 
and  hence  none  by  them  to  the  plaintiff, 
so  as  to  bind  the  defendant.  It  was  held, 
that  all  the  parties,  except  C,  were  com- 
petent to  make  a  deliver^^  and  as  he  joined 
in  the  assignment,  it  is  not  for  him  to  set 
up  the  objection  for  the  purpose  of  in- 
validating his  owm  act.  The  inchoate  or 
imperfect  delivery  as  to  him  in  the  first 
instance,  arising  out  of  his  double  rela- 
tion to  the  instruments,  became  complete 
by  his  joining  in  the  assignment  and  de- 
livery to  the  plaintiflf.  Bradford  v.  Wil- 
liams. 4  How.  576,  11  L.  Ed.  1109.  See 
post,  "In  General,"  VI,  A,  2,  a. 


The  case  falls  within  the  principle  of  a 
partner  drawing  a  bill  upon  his  house,  or 
making  a  note  in  the  name  of  the  firm, 
payable  to  his  own  order,  both  of  which 
are  valid  in  the  hands  of  a  bona  fide 
holder,  and  collectible  at  law.  Bradford 
f.  Williams,  4  How.  576,  11  L.  Ed.  1109. 
citing  Smvth  z'.  Strader,  4  How.  404,  11 
L.  Ed.  lO.s'l. 

36.  Conditional  delivery. — Pawling  z'. 
United  States,  4  Cranch  219,  2  L.  Ed.  601; 
Provident  Life,  etc.,  Co.  v.  Mercer 
County,  170  U.  S.  593,  42  L.  Ed.  1156. 
See  ante,  "Signature  upon  Condition."  II. 
D,  3,  d;  post,  "Acceptance  or  Approval," 
II,  F.    See  the  title  ESCROW. 

If  one  of  the  obligors,  at  the  tiine  of 
executing  the  bond,  in  the  presence  of 
some  of  the  other  obligors,  say,  "we  ac- 
knowledge this  instrument,  but  others  are 
to  sign  it,"  this  is  evidence,  from  which 
the  jurj'  may  infer  a  delivery  as  an  es- 
crow, by  all  the  obligors  who  were  then 
present.  Pawling  z\  United  States,  4 
Cranch  219,  2  L.  Ed.  601. 

To  obligor. — A  bond  maj^  be  delivered 
as  an  escrow,  by  the  surety,  to  the  prin- 
cipal obligor.  Pawling  z'.  United  States, 
4  Cranch  219,  2  L.  Ed.  601. 

To  obligee. — A  bond  cannot  be  delivered 
to  the  obligee,  or  to  one  of  several  obli- 
gees, as  an  escrow.  Moss  v.  Riddle,  5 
Cranch  351.  3  L.  Ed.  123. 

Negotiable  bond. — It  is  contended  that 
the  bonds  were  placed  in  escrow,  and 
that  when  an  instrument  is  so  placed  there 
can  be  no  valid  delivery  until  the  condi- 
tion of  the  escrow  has  been  performed, 
and  if  without  performance  the  instru- 
ment passes  out  of  the  hands  of  the  one 
holding  it  in  escrow,  it  is  not  enforcible 
against  the  maker,  and  that  in  a  suit  on 
the  instrument,  the  inquiry  is  always  open 
whether  the  condition  of  the  escrow  has 
been  performed.  Whatever  may  be  the 
rule  in  case  the  bond  so  placed  in  escrow 
be  a  nonnegotiable  contract,  a  different 
rule  obtains  when  the  instrument  is  a 
negotiable  obligation.  The  court  said:  "It 
is  generally  agreed  that  a  deliver}^  of  ne- 
gotiable paper  left  in  escrow,  contrary  to 
the  terms  upon  which  it  was  to  have  been 
delivered,  will  pass  a  good  title  to  the 
bona  fde  transferee  for  value  and  before 
maturity."  Long  Island  Loan  &  Trust  Co. 
z\  Columbus,  etc.,  Railway,  65  Fed.  Rep. 
455,   458.      In    Fearing  v.   Clark,   16    Gray, 
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4.  Delivery  for  Acceptance  or  Approval. — See  post,  "Acceptance  or  Ap- 
proval," II,  F. 

F.  Acceptance  or  Approval. — A  bond  is  not  a  complete  contract  until  it 
has  been  accepted  by  the  obligee."^"  When  accepted,  a  bond  takes  effect  by  rela- 
tion to  the  time  of  its  delivery .•'^^ 

Manner. — The  acceptance  or  approval   of  a  bond   need   not  be   in  writing. -"^^ 

Presumptive  evidence  is  admissible  to  prove  the  acceptance  of  a 
bond — such  as  its  being  in  the  possession  of  the  obligee — having  been  retained 
without  objection,  and  the  obligor's  continuing  to  act  under  it,  without  having 
called  for  a  more  formal  acceptance."**^ 


74,  76;  Chief  Justice  Bigelow  thus  states 
the  law:  'The  rule  is  different  in  regard 
to  a  deed,  bond  or  other  instrument  placed 
in  the  hands  of  a  third  person  as  an  es- 
crow, to  be  delivered  on  the  happening  of 
a  future  event  or  contingency.  In  that 
case,  no  title  or  interest  passes  until  a 
delivery  is  made  in  pursuance  of  the  terms 
and  conditions  upon  which  it  was  placed 
in  the  hands  of  the  party  to  whom  it  was 
entrusted.  But  the  law  aims  to  secure  the 
free  and  unrestrained  circulation  of  nego- 
tiable paper,  and  to  protect  the  rights  of 
persons  taking  it  bona  fide  without  no- 
tice. It  therefore  makes  the  conse- 
quences, which  follow  from  the  negotia- 
tion of  promissory  notes  and  bills  of  ex- 
change through  the  fraud,  deception  or 
mistake  of  those  persons  to  whom  they 
are  entrusted  by  the  makers,  to  fall  on 
those  who  enable  them  to  hold  themselves 
out  as  owners  of  the  paper  jure  dispon- 
endi,  and  not  on  the  innocent  holders 
who  have  taken  it  for  value  without  no- 
tice.'" Provident  Life,  etc.,  Co.  v.  Mercer 
County,  170  U.  S.  593,  604.  42  L.  Ed.  11.56. 
See,  generally,  the  titles  BILLS,  NOTES 
AND   CHECKS,  ante,  p.  257;   ESCROW. 

37.  Acceptance  or  approval. — Broome 
V.  United  States,  15  How.  143,  154,  14  L. 
Ed.    636. 

38.  Broome  v.  United  States,  15  ^'ow. 
143,  14  L.  Ed.  636.  See  United  States 
V.  Le  Baron.  ]9  How.  73,  76,  15  L.  Ed. 
525;  United  States  v.  Le  Baron,  4  Wall. 
642,  18  L.  Ed.  309;  Moses  v.  United  States, 
166  U.  S.  571,  41  L.  Ed.  1119.  See  ante, 
"Delivery,"  II,  E. 

If  a  bond  be  delivered  to  the  obligee  to 
be  accepted  if  he  should  choose  to  do  so, 
that  is  not  a  conditional  delivery,  which 
will  postpone  tlie  obligor's  undertaking 
to  the  time  of  its  acceptance,  but  an  ad- 
mission that  the  bond  is  then  binding 
upon  him,  and  will  be  so  from  that  time, 
if  it  shall  be  accepted.  When  accepted,  it 
is  not  only  binding  from  that  time  for- 
ward, but  it  becomes  so  upon  both  from 
thetime  of  the  delivery.  That  is  the  offer 
which  the  obligor  makes,  when  he  hands 
the  bond  to  the  obligee,  and  in  that  sense 
the  obligee  received  it.  Broome  v.  United 
States,  15  How.  143,  14  L.  Ed.  636. 

39.  Manner — United  States  Bank  v. 
Dandridge,  12  Wheat.  64.  6  L.  Ed.  552; 
Broome  v.  United  States,  15  How.  143 
154,  14  L.  Ed.  636. 


The  approval  and  delivery  are  not  nec- 
essarily simultaneous  acts,  nor  need  the 
approval  precede  the  delivery.  United 
States  V.  Le  Baron,  19  How.  73,  15  L.  Ed. 
525;  Broome  v.  United  States.  15  How. 
143,  14  L.  Ed.  636. 

Official  bonds. — There  is  no  rule  which 
can  be  applied  to  determine  what  con- 
stitutes the  approval  of  ofificial  bonds. 
Every  case  must  depend  upon  the  laws 
directing  such  an  approval.  The  purpose 
for  which  such  a  bond  is  required  must 
be  looked  to.  The  character  of  the  office 
and  its  duties  must  be  examined.  The 
time  within  which  such  a  bond  must  be 
given  and  approved,  and  whether  it  is  to 
be  retrospective  or  for  the  future  only, 
must  be  considered  before  it  can  be  de- 
termined how  and  when  the  approval  must 
be  made.  Broome  v.  United  States,  15 
How.   143,   14   L.   Ed.   636. 

The  differences  suggested  may  be  seen 
by  comparing  the  terms  of  the  statute  of 
1825,  requiring  bonds  to  be  given  by  post- 
masters directly  to  the  oostmaster  gen- 
eral and  not  to  the  United  States,  with 
the  phraseology  of  the  section  of  the  act 
directing  bonds  to  be  taken  from  the  col- 
lectors to  the  United  States.  Broome  v. 
United  States,  15  How.  143,  14  L.  Ed.  636; 
United  States  v.  Le  Baron,  19  How.  73.  15 
L.  Ed.  525.  See  the  title  PUBLIC  OF- 
FICERS. 

Bend  given  by  collector  of  customs. — 
See  the  title  RE\^KXUE  LAWS. 

Bond  of  postmaster  or  deputy  post- 
master.—See  the   title   POSTAL    LAWS. 

Bond  of  disbursing  officer  of  war  de- 
partment.—See  the  title  UNITED 
STATF.S. 

Sheriff's  bond.— See  the  title  SHER- 
IFFS AXD  CONSTABLES. 

40.  Presumptive  evidence. — Broome  z\ 
United  v''tatcs,  15  How.  143,  155,  156.  14 
L.   Ed.   636. 

The  retention  of  a  bond  by  the  officer, 
whose  duty  it  was  to  accept  or  reject  it. 
without  objection,  for  a  longer  time  ihiu 
the  statute  requires  it  to  be  given,  would 
be  presumptive  evidence  of  its  approval 
and  acceptance.  "This  presumption  of  ac- 
ceptance has  been  ruled  by  this  court,  in 
the  case  of  the  United  States  Bank  v. 
Dandridge.  12  Wheat.  64.  6  L.  Ed.  5."2." 
Broome  t'.  United  States,  15  How.  143.  14 
L.  Ed.  636. 

Cashier's   bond — Where    the    cashier    of 
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Effect  of  Written  Acceptance. — Since  presumptive  evidence  is  admissible 
to  prove  the  acceptance  of  the  bond,  it  follows,  therefore,  that  a  written  ac- 
ceptance dated  after  a  delivery  is  not  to  be  taken  as  the  time  from  which  the 
completeness  of  the  contract  is  to  be  computed ;  but  that  such  an  acceptance  has 
a  relation  to  the  time  of  delivery,  making  that  time  the  beginning  of  its  obliga- 
tion upon  the  parties  to  the  bond.-*i 

G,    Mutuality. — Mutuality   of   obligation   is    essential    to    the    validity    of    a 

bond."*- 

H.  Consideration — 1.  Want  of  Consideration. — At  common  law  want  of 
consideration  is  not  a  sufficient  answer  to  an  action  on  a  bond,  as  the  seal  con- 
clusively imports  a  sufficient  consideration  for  the  execution  of  such  instrument 
by  the  obligor.-*^ 

2.  Failure  of  Consideration. — A  bond  cannot  be  avoided  at  law  for  failure 
of  consideration.^"* 

3.  Illegality  of   Consideration. — If  the   consideration  is   illegal,   the  bond 

is  void."*^ 

4.  Sufficiency  as  to  Sureties. — A  consideration  to  the  principal  in  a  bond  is 
sufficient  to  bind  the  sureties.-*'' 

I.    Fraud.— See  post,  "Fraud,"  VI.  B,  1  ;  "Fraud."  \'l,  I.  4. 

J.    Mistake  and  Accident. — A  mere  clerical  error  will  not  avoid  a  bond.^' 


a  bank  duly  is  appointed,  and  permitted  to 
act  in  his  office,  for  a  long  time,  under  the 
sanction  of  the  directors,  it  is  not  neces- 
sary that  his  official  bond  should  be  ac- 
cepted by  the  board  of  directors  as  satis- 
factory, according  to  the  terms  of  the 
charter,  in  order  to  enable  him  to  enter 
legally  on  the  duties  of  his  office,  or  to 
make  his  sureties  responsible  for  the  non- 
performance of  those  duties.  The  charter 
and  the  by-laws  are  to  be  considered,  in 
this  respect,  as  directory  to  the  board, 
and  not  as  conditions  precedent.  There 
need  not  be  express  votes  of  approval  and 
satisfaction.  An  acceptance  of  the  bond 
bj'-  the  directors  would,  necessarily,  in  in- 
tendment of  law  include  the  approval  of 
it,  and  be  conclusive  of  it,  and  evidence 
to  show  a  presumptive  acceptance  of  the 
bond  is  admissible.  United  States  Bank  v. 
Dandridge,  12  Wheat.  64,  6  L.  Ed.  552; 
Broome  v.  United  States,  15  How.  143, 
155,  14  L.  Ed.  636. 

41.  Effect  of  written  acceptance. — 
Broome  v.  United  States.  15  How.  143, 
155.    14   L.    Ed.   636. 

The  date  of  approval  is  not  conclusive 
evidence  of  the  commencement  of  the 
period  when  the  bond  began  to  run. 
Broome  v.  United  States,  15  How.  143,  14 
L.   Ed.  636. 

42.  Mutuality. — Storm  v.  United  States. 
94  U.  S.  76,  24  L.  Ed.  42.  See  the  title 
CONTRACTS. 

In  an  action  at  law  founded  on  a  bond 
given  to  secure  the  performance  of  an 
agreement,  where  the  defendant  has  ac- 
tually received  the  consideration  of  the 
written  agreement,  it  is  no  defense  to  the 
action  for  a  breach  of  his  covenants,  in 
the  same,  to  say.  that  the  agreement  did 
not  bind  the  plaintiff  to  perform  the  prom- 
ises   on    his    part    therein    contained,    pro- 


vided it  appears  that  the  promises  in 
question  have,  in  fact,  been  performed 
in  good  faith,  and  without  prejudice  ti- 
the defendant.  Storm  z:  United  States, 
94   U.   S.    76,  24   L.    Ed.    42. 

43.  Want  of  consideration. — Storm  v. 
United  States.  94  U.  S.  76,  24  L.  Ed.  42: 
Hartshorn  v.  Day,  19  How.  211,  15  L.  Ed. 
605;  Withers  v.  Greene,  9  How.  213,  13 
L.  Ed.  109.  See,  also,  Moncure  v.  Der- 
mott.  13  Pet.  345,  356,  10  L.  Ed.  193.  Sec 
post,  "As  to  Consideration."  VI,  B,  2. 
See  the  title  SEALS  AND  SEALED  IN- 
STRUMENTS. 

A  bond  cannot  be  avoided  at  law  for  a 
want  of  consideration.  Tj-ler  z\  Hand,  7 
How.  573,  583,  12  L.  Ed.  824. 

44.  Feiilure  cf  consideration. — Tyler  v. 
Hand.  7  How.  573,  583,  12  L.  Ed.  824; 
Hartshorn  z:  Day,  19  How.  211,  15  L.  Ed. 
605.  See  post,  "As  to  Consideration,"  VI, 
B,    2. 

45.  Illegality.— See  the  title  ILLEGAL 
CONTRACTS. 

Mitchell  V.  Smith,  4  Dall.  269,  1  L.  Ed. 
828;  Tyler  v.  Hand,  7  How.  573,  583,  12 
L.  Ed.  824.  See  post,  "Plea  of  Perform- 
ance, Discharge,  Avoidance  or  Set-Ofif." 
VI.  D,  2.  c. 

A  bond  given  for  the  purchase  of  land 
in  Luzerne  County,  Pennsylvania,  under 
the  Connecticut  title,  is  void,  the  contract 
being  unlawful  under  the  statute  of  April, 
1795,  against  intrusions  under  the  Con- 
necticut title.  Mitchell  z'.  Smith,  4  Dall. 
269,  1   L.   Ed.  828. 

46.  United  States  v.  Linn,  15  Pet.  290, 
10  L.  Ed.  742;  United  States  v.  Price,  9 
How.  83,  13  L.  Ed.  56.  See  the  title 
PRINCIPAL  AND  SURETY. 

47.  MiEt?ke  and  accident. — Dolton  v. 
Cain,  14  Wall.  472,  20  L.  Ed.  830.  See 
post,   "Joint   and   Several   Bonds,"   VI,   A, 
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K.  Coercion,  Constraint  or  Duress — 1.  In  General. — A  bond  procured 
by  means  of  coercion,  constraint  or  duress  is  void.'*^ 

2.  Bonds  Extorted  Colore  Officii. — A  bond  extorted  by  a  public  officer 
under  color  of  his  office  is  void  and  cannot  be  enforced."*^  No  officer  of  the 
government  has  a  right,  by  color  of  his  office,  to  require  from  any  subordinate 
officer,  as  a  condition  of  his  holding  his  office,  that  he  should  execute  a  bond, 
with  a  condition  different  from  that  prescribed  by  law ;  that  would  be,  not  to 
execute,  but  to  supersede,  the  requisites  of  the  law.^** 

L.  Statutory  Bonds — 1.  Bonds  Not  Conforming  to  Statutes — a.  Rule 
as  to  Substantial  Conpliance. — If  it  substantially  follows  the  conditions  prescribed 
by  the  statute,  the  fact  that  a  bond  is  not  in  its  very  terms  in  conformity  with 
the  provisions  of  the  law  will  not  invalidate  it.^^     But  if  a  statute  expressly  de- 


2,  b.  See  the  titles  MIST.\KE  AND  AC- 
CIDENT; RESCISSION'.  CANCELLA- 
TION AND  REFORMATION. 

Mistake  in  name  of  party. — See  ante, 
■Obligors,"     II,    C,     l;    '-Obligee,"     II,    C, 

4,  b. 

48.  Duress  generally. — United  States  r. 
Bradley.  10  Pet.  343,  345,  9  L.  Ed.  448; 
LTnited  States  r.  Hodson,  10  Wall.  39.5, 
409,  19  L.  Ed.  937.  See  post.  "Voluntary 
Bonds  Where  None  Required  by  Stat- 
ute," II,  M.     See  the  title  DURESS. 

49.  Bonds  extorted  colore  officii. — Con- 
stable v.    National    Steamship   Co..    I.i4    U. 

5.  51,  78.  38  L.  Ed.  903;  Moses  v.  LTnited 
States,  166  U.  S.  571,  41  L.  Ed.  1119;  United 
States  V.  Tingev,  5  Pet.  115.  8  L.  Ed.  RT; 
United  States  v.  Bradley,  10  Pet.  343.  9  L. 
Ed.   448. 

50.  United  States  v.  Tingey,  5  Pet.  115, 
8  L.  Ed.  66;  Constable  z:  National  Steam- 
ship Co..  154  U.  S.  51,  78.  38  L.  Ed.  903; 
Moses  V.  United  States,  166  U.  S.  571.  8, 
41  L.  Ed.  1119. 

If  a  bond  is  liable  to  the  objection  that 
its  conditions  were  not  required  by  law 
and  the  parties  are  dissatisfied,  the  ob- 
jection should  be  made  when  the  bond  is 
presented  for  execution.  If  executed  un- 
der constraint,  the  constraint  will  dcstroj' 
it.  United  States  v.  Hodson,  10  Wall.  395, 
409.  19  L.   Ed.  937. 

Purser  in  navy  department. — The  Navy 
Department  caused  a  form  of  bond,  not 
prescribed  by  law.  to  be  prepared  and 
transmitted  to  one  Deblois,  a  person  to 
whom  the  disbursement  of  public  moneys 
was  entrusted  as  purser,  to  secure  fidel- 
ity in  his  ofificial  duties,  with  a  condition 
that  it  should  be  executed  by  him  with 
sufficient  sureties  before  he  should  be  per- 
mitted to  remain  in  office,  or  to  receive 
the  pay  or  emoluments  attached  to  the  of- 
fice. The  United  States  instituted  an  ac- 
tion for  the  recovery  of  a  sum  of  money  on 
the  bond  thus  executed,  and  the  defend- 
ants, in  substance,  pleaded  that  the  b^^nd, 
with  the  condition  thereto,  was  variant 
from  that  prescribed  by  law.  and  was, 
under  color  of  office,  extorted  from  the 
obligor  and  his  sureties  by  the  secretary 
of  the  navy,  as  the  condition  of  the  purs- 
er's remaining  in  office,  etc.     The   United 


States  demurred  to  this  plea.  It  was  held, 
that  the  plea  constituted  a  good  bar  to 
the  action.  "  'The  substance  of  this  plea.' 
said  the  court,  'is,  that  the  bond,  with  the 
above  condition,  variant  from  that  pre- 
scribed by  law,  was,  under  color  of  of- 
fice, extorted  from  Deblois  and  his  sure- 
ties, contrary  to  the  statute,  by  the  then 
secretary  of  the  navy,  as  the  condition 
of  his  remaining  in  the  office  of  purser, 
and  receiving  its  emoluments.'  There  is 
no  pretense  then  to  say,  that  it  was  a 
bond  voluntarily  given,  or  that,  though 
different  from  the  form  prescribed  by 
statute,  it  was  received  and  executed  with- 
out objection.  It  was  demanded  of  the 
party,  upon  the  peril  of  losing  his  office; 
it  was  extorted  under  color  of  office, 
against  the  requisitions  of  the  statute.  It 
was  plainly,  then,  an  illegal  bond."  Con- 
stable V.  National  Steamship  Co..  154  U 
S.  51,  78,  38  L.  Ed.  903;  United  States  v. 
Tingey,  5  Pet.  115,  129.  8  L.  Ed.  66; 
United  States*  z'.  Hodson,  10  Wall.  395  19 
L.  Ed.  937. 

The  bond  in  the  case  of  United  States 
r.  Tingey,  5  Pet.  115.  8  L.  Ed.  66.  was  held 
void  as  being  extorted  under  color  of  of- 
fice because  it  was  in  plain  violation  of 
the  statute  in  regard  to  giving  such  bond, 
and  it  was  demanded  of  the  party  upon 
the  peril  of  losing  his  office.  The  court 
said  under  those  circumstances  that  the 
bond  was  an  illegal  instrument.  Moses 
V.  United  States,  166  U.  S.  571  41  L  Ed 
1119. 

Embargo  bond. — Semble:  It  is  a  good 
defense  to  an  action  upon  an  embargo- 
bond,  that  it  was  given  for  more  than 
double  the  value  of  the  vessel  and  cargo, 
and  that  the  master  was  constrained  to 
execute  it.  by  the  refusal  of  a  clearance. 
United  States  v.  Gordon,  7  Cranch  287  3 
L.   Ed.   347. 

51.  Bonds  substantially  complying  with 
statute.— United  States  7'.  Bradlev.  10  Pet 
343,  9  L.  Ed.  448;  United  States"  f.  Linn 
15  Pet.  290,  10  L.  Ed.  742;  United  States 
T'.  Hodson,  10  Wall.  395.  19  L.  Ed.  937; 
.Tessup  z:  United  States.  106  U.  S.  147.  27 
L.  Ed.  85.  See.  also,  Koshkonong  z'  Eury 
ton,  104  U.  S.  668,  26  L.  Ed.  886. 
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dares  all  bonds  not  in  conformity  with  the  provisions  therein  contained,  to  be 
utterly  void,  a  variance  from  the  form  prescribed  will  invalidate  the  bond.-'^- 

b.  J^alidity  at  Common  Law — (1)  In  General. — Ot^cial  bonds,  and  bonds 
given  to  the  government  for  the  purpose  of  enjoying  certain  offices  or  privileges^ 
and  perhaps  some  others  subject  to  like  reason,  have  often  been  sustained  as 
contracts  at  common  law,  voluntarily  entered  into,  where  they  have  not  con- 
formed to  the  statutory  requirements,  and  would  have  been  insufficient  and  in- 
effectual for  the  purposes  of  a  recovery,  if  those  requirements  had  been  applied 
to  them.°3 


52.  United  States  v.  Bradley,  10  Pet. 
34.3,  9  L.  Ed.  448;  United  States  v.  Linn, 
15  Pet.  290,  10  L.  Ed.  742;  United  States 
v  Hodson.  10  Wall.  395.  19  L.  Ed.  937; 
Jessup  z:  United  States,  106  U.  S.  147.  27 
L.    Ed.    S5. 

53.  In  general. — Kountze  v.  Omaha 
Hotel  Co..  107  U.  S.  378,  396,  27  L.  Ed. 
609.  See  post,  "Voluntary  Bonds  Where 
None  Required  by  Statute,"  II,  ]M. 

Although  no  officer  of  the  government 
has  a  right,  by  color  of  his  office,  to  re- 
quire from  any  subordinate  officer,  as  a 
condition  of  his  holding  his  office,  that 
he  should  execute  a  bond,  with  a  condi- 
tion different  from  that  prescribed  by 
law;  it  would  be  very  different,  where 
such  a  bond  was,  by  mistake  or  otherwise, 
voluntarily  substituted  by  the  parties,  for 
the  statute  bond,  without  anj'  coercion 
or  extortion  by  color  of  office.  United 
States  v.  Tingey.  5  Pet.   115,  8  L.  Ed.  66. 

Bonds  of  deputies  are  subject  to  similar 
rules  in  this  respect.  Postmaster-General 
V.   Early.  12  Wheat.  136,  6  L.  Ed.  577. 

Paymaster's  bond. — An  action  was  in- 
stituted on  a  joint  and  severgl  bond  given 
by  H.,  O.  and  V.,  to  the  United  States 
of  North  America;  which,  after  reciting 
that  H.  had  been  appointed  paymaster 
of  the  rifle  regiment  of  the  army  of  the 
United  States,  conditioned,  that  if  H. 
shall  "well  and  truly  execute,  and  faith- 
fully discharge,  according  to  law,  and  to 
instructions  received  by  him  from  proper 
authority,  his  duties,  as  paj^master  afore- 
said: and  he,  his  heirs,  executors  or  ad- 
ministrators shall  regularl}^  account,  when 
thereto  required,  for  all  monej'S  received 
by  him,  from  time  to  time,  as  paymaster 
aforesaid,  with  such  person  or  persons  as 
shall  be  duly  authorized  and  qualified  on 
the  part  of  the  United  States  for  that 
purpose;  and  moreover,  pay  into  their 
treasury  such  balance  as,  on  a  final  set- 
tlement of  the  said  John  Hall's  accounts, 
shall  be  found  justlj^  due  from  him  to  the 
said  United  States,  then  the  obligation 
should  be  null  and  void,  and  of  no  effect, 
otherwise  to  be  and  remain  in  full  force 
and  virtue."  The  act  of  congress  of  the 
24th  of  April,  1816,  provides,  "that  all  of- 
ficers of  the  pay.  commissary  and  quarter- 
master's department  shall,  previous  to  en- 
tering on  the  duties  of  their  respective 
offices,  give  .good  and  sufficient  bonds  to 
the    United    States,    fully    to    account    for 


all  mone3-s  and  public  property  which  they 
may  receive,  in  such  sums  as  the  secre- 
tary of  war  shall  direct."  H.  became 
largely  indebted  to  the  United  States  for 
monej-  advanced  to  him  as  paymaster,  and 
suit  was  brought  against  the  administra- 
tors of  O.,  one  of  his  sureties.  The  bond 
not  having  been,  in  its  very  terms,  in 
conformitj'  with  the  provisions  of  the  laA\ 
the  sureties  claimed  that  they  were  not 
bound  by  it.  because  of  this  variance;  and 
because  the  United  States  had  no  right 
to  take  any  other  bond  but  that  prescribed 
bj"-  the  statute.  It  was  held  that  this  must 
be  taken  to  be  a  bond  voluntarily  given 
bj'  the  paj'master  and  his  sureties,  for  a 
lawful  purpose,  and  for  the  faithful  per- 
formance of  the  duties  of  paymaster. 
United  States  v.  Bradlev,  10  Pet.  343,  9  L. 
Ed.  448. 

That  the  bond  is  not  only  voluntary, 
but  for  a  lawful  purpose,  viz.,  to  insure  a 
due  and  faithful  performance  of  the  du- 
ties of  paymaster,  is  a  circumstance  which 
must  repel  anj^  supposition  of  an  oppres- 
sive or  unjust  design.  United  States  f. 
Bradley,   10   Pet.  343.  9   L.  Ed.  448. 

Bond  as  condition  of  clearance. — The 
third  section  of  the  act  of  'Slay  20,  1862 
(12  Stat.  404),  authorized  the  secretary 
of  the  treasury  to  require  reasonable  se- 
curit}-  that  goods  should  not  be  trans- 
ported in  vessels  to  anj-  place  under  in- 
surrectionary control,  nor  in  any  way  be 
used  in  giving  aid  or  comfort  to  the 
enemy,  and  to  establish  such  general  regu- 
lations as  he  should  deem  necessary  and 
proper  to  carry  into  effect  the  purposes 
of  the  act.  Held,  the  right  of  the  col- 
lector to  refuse  a  clearance  altogether  in- 
cluded that  to  exact  a  bond.  Such  bond, 
when  duly  executed,  is  p-ima  facie  evi- 
dence that  it  was  voluntarilv  entered  into. 
United  States  v.  Mora,  97  U.  S.  413,  24  L. 
Ed.    1013. 

"If  the  shipper  chose  to  give  the  bond 
ill  order  to  get  his  goods  cleared,  it  was 
a  voluntary  act  en  his  part,  and  what 
ground  has  he  or  his  sureties  to  com- 
plain? The  only  complaint  they  could 
make,  if  thej'  could  make  any,  was,  that 
the  circumstances  did  not  exist  which 
would  have  justified  the  collector  in  re- 
fusing a  clearance,  and  that  the  taking 
of  the  bond  was  therefore,  an  act  of  du- 
ress. But  this  the  defendant  did  not  at- 
tempt  to    prove.      He    put   himself   at   the 
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(2)  Requisites. — A  bond  not  conforming  to  the  statutory  requirements  is  a 
valid  contract  at  common  law  and  binding,  independent  of  the  statute,  if  ex- 
ecuted by  competent  parties  i""-*  in  a  form  not  prohibited  by  statute  ;-^^  for  a  law- 


trial  on  the  sheer  ground  that  the  col- 
lector had  no  right  to  take  such  a  bond 
at  all  as  the  one  in  question."  United 
States  V.  Mora,  97  U.  S.  413,  421,  24  L.  Ed. 
1013. 

Embargo  bond. — A  bond  taken  by  virtue 
of  the  1st  section  of  the  embargf)  law  of 
January  9th,  18^8,  is  not  void,  although 
taken  by  consent  of  parties,  after  the  ves- 
sel had  sailed.  Speake  v.  United  States, 
9  Cranch  28,  3  L.  Ed.  645. 

Distiller's  bond. — A  bond  which  a  stat- 
ute says  that  a  party  whom  it  requires 
to  be  licensed  as  a  distiller,  "shall"  give 
before  his  license  is  issued,  and  which 
makes  it  a  penal  offense  for  him  to  exer- 
cise the  business  of  a  distiller  without 
taking  out  such  license,  is  a  voluntary 
bond.  United  States  v.  Hodson.  10  Wall 
395,  19  L.  Ed.  937.  reaffirmed  in  United 
States  V.  Hodson,  154  U.  S.  580,  19  L.  Ed. 
D41,  and  in  United  States  z\  Mynderse, 
154  U.  S.  580,  20  L.  Ed.  241.  See  Jessup 
r.  United  States,  lOG  U.  S.  147.  27  L. 
Ed.  85. 

Appeal  bond  in  foreclosure  suit. — An 
appeal  bond  in  an  ordinary  foreclosure 
suit  in  a  court  of  the  United  States,  su- 
peradded to  the  statutorj'  requirement, 
"that  the  appellant  shall  prosecute  his  ap- 
peal to  effect,  and,  if  he  fail  to  make  his 
plea  good,  shall  answer  all  damages  and 
costs,"  the  words  that  he  shall  "pay  for 
the  use  and  detention  of  the  property 
covered  by  the  mortgage  in  controversy 
during  the  pendency  of  the  appeal."  In 
an  action  on  the  bond,  the  court  said: 
"As  the  judge  had  no  authority  to  re- 
quire such  a  condition  to  be  inserted  in 
the  bonds,  and  probably  was  not  aware 
of  its  insertion  in  this  case,  and  as  a 
party  ought  not  to  be  deprived  of  his 
right  of  appeal  upon  the  terms  which  the 
law  prescribes,  we  should  be  very  reluc- 
tant to  hold  that  this  was  a  voluntary 
bond,  knowingly  entered  into  beyond  the 
requirements  of  the  statute."  Kountze 
V.  Omaha  Hotel  Co.,  107  U.  S.  378,  395, 
27   L.  Ed.   609. 

"Had  the  bond  now  under  consideration 
so  entirely  departed  and  varied  from  the 
statute  that  it  could  not  have  been  sus- 
tained with  the  effe-ct  of  an  ordinary  ap- 
peal bond,  the  question  would  then  more 
properly  have  arisen,  whether,  on  the  one 
hand,  it  might  not  be  sustained  as  a  bond 
at  common  law,  on  the  other,  declared 
utterly  void."  Kountze  v.  Omaha  Hotel 
Co.,   107   U.   S.   378,   395.  27   L.    Ed.   609. 

54,  Requisites  —  Competent  parties. — 
United  States  v.  Linn,  15  Pet.  290,  10 
L.  Ed.  742;  United  States  v.  Hodson,  10 
Wall.  395.  408,  19  L.  Ed.  937;  United 
States   V.    Bradley,    10    Pet.    343,  9    L.    Ed. 


448;  United  States  v.  Tingey,  5  Pet.  115, 
8  L.  Ed.  66. 

55.  Form. — United  States  v.  Hodson,  10 
Wall.  395,  408,  19  L.  Ed.  937;  United 
States  V.  Linn,  15  Pet.  290,  10  L.  Ed.  742; 
United  States  v.  Bradley.  10  Pet.  343,  9 
L.  Ed.  448:  United  States  v.  Tingey,  5 
Pet.   115,  8  L.  Ed.  66. 

When  the  form  of  a  bond  is  prescribed 
by  the  statute,  a  departure  from  its  direc- 
tions will  not  render  the  contract  invalid. 
Jessup  V.  United  States,  106  U.  S.  147, 
27  L.  Ed.  85;  United  States  v.  Linn,  15 
Pet.  290,   10   L.   Ed.  742. 

A  bond  may.  by  mutual  inistake  or  ac- 
cident, and  wholly  without  design,  be 
taken  in  a  form  not  prescribed  by  the 
act;  it  would  be  a  very  mischievous  inter- 
pretation of  the  act,  to  suppose  that  under 
such  circumstances,  it  was  the  intendment 
of  the  act  that  the  bond  should  be  utterly 
void;  nothing  but  very  strong  and  express 
language  should  induce  a  court  of  jus- 
tice to  adopt  sucli  an  interpretation. 
Where  the  act  speaks  out,  it  would  be 
the  duty  of  the  court  to  follow  it.  United 
States  V.  Bradley.  10  Pet.  343.  9  L.  Ed. 
448;  United  States  v.  Linn.  15  Pet.  290,  10 
L.   Ed.   742. 

Bond  as  evidence. — .An  objection  to  the 
admissibility  of  a  bond  in  evidence,  taken 
on  the  ground  that  the  condition  of  the 
bond  did  not  comform  strictly  to  the 
condition  prescribed  by  the  statute,  falls 
for  the  same  reasons.  Jessup  v.  United 
States,  106  U.  S.  147,  27  L.  Ed.  85.  See 
post,  "Superadded  Conditions  Disregarded 
if  Separable,"   II,   L.   1,   b,   (3). 

Omission  of  seals. — A  statute  required 
a  receiver  of  public  moneys  to  give  bond 
for  the  faithful  discharge  of  his  trust.  The 
instrument  given  was  without  seal,  and, 
therefore,  not  the  security  required  by  the 
statute.  The  defendants  insisted  that  the 
instrument  was  void  for  the  reasons, 
among  others,  that  it  was  not  the  form  of 
security  required  by  the  statute;  that  the 
prescribinrr  of  cnc  sc'irit^-  was  an  im- 
plied prohibition  of  all  others,  and  that 
if  the  instrument  in  question  could  be 
sustained,  the  statute  might  in  all  cases 
be  disregarded  and  a  mortgage  of  realty 
or  personalty  or  any  other  imaginable  se- 
curity might  be  substituted  for  that  which 
the  statute  required.  In  an  action  against 
the  receiver  and  his  .sureties,  the  court, 
nevertheless,  held  it  to  be  a  valid  and 
binding  obligation  at  common  law,  and 
further  said:  ".A  mortgage,  or  any  other 
approved  security  voluntarily  given  would 
no  doubt  be  valid."  United  States  r.  Linn, 
15  Pet.  290.  10  L.  Ed.  742.  See  United 
States  7\  Hodson,  10  Wall.  395,  408,  19  L. 
Ed.   937;   Jessup  z:  United  States,   106   U. 
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ful  purpose,  nor  contrary  to  public  policy;-''^  and  founded  upon  a  sufficient  con- 
sideration.^" 


S  147,  27  L.  Ed.  85;  United  States  v. 
Eaton.'  169  U.  S.  331,  347.  42  L.  Ed.  767, 
distinguishing  United  States  v.  Le  Baron, 
19  How.  73,  15  L.  Ed.  525;  Moses  v. 
United  States,  166  U.  S.  571,  583,  41  L. 
Ed  1119;  Glavey  v.  United  States,  182 
U  S  595.  603,  45  L.  Ed.  1247.  See  ante, 
"Seals,"   11,  D,   4.  .  . 

The  act  of  congress  under  which  this 
instrument  was  taken,  directed  that  a  re- 
ceiver of  public  moneys  shall,  before  he 
enters  on  the  duties  of  his  office,  give 
bond,  with  approved  sureties,  for  the 
faithful  discharge  of  the  duties  of  his 
trust.  This  statute  does  not  profess  to 
give  the  precise  form  of  the  bond;  it  is 
only  a  general  direction  to  give  a  bond 
for  the  faithful  discharge  of  the  trust; 
there  are  no  negative  words  in  the  act, 
nor  anything,  by  implication  or  otherwise, 
to  make  void  a  security  taken  in  any 
other  form;  nor  is  there  anything  in  rea- 
son or  sound  principle,  that  should  lead 
to  such  a  conclusion.  United  States  v. 
Linn,  15   Pet.  290,  10   L.   Ed.  742. 

"Had  it  been  deemed  by  congress  of 
such  importance  as  is  now  attached  to  it, 
it  is  reasonable  to  suppose  that  securities 
taken  otherwise  than  by  bond  would  have 
been  declared  void."  United  States  v. 
Linn,  15  Pet.  290,  314,  315,  10  L.  Ed.  742. 

"There  ought  to  be  some  very  strong 
grounds  to  authorize  a  court  to  declare 
an  instrument  absolutely  void,  which  has 
been  voluntarily  made,  upon  a  good  con- 
sideration, and  delivered  to  the  party  for 
whose  benefit  it  was  i-ntended.  There  is, 
in  this  case,  no  principle  of  public  policy 
or  morality  violated;  but  on  the  contrary, 
the  object  and  purpose  for  which  the  in- 
strument was  given,  was  in  furtherance 
of  the  provisions  of  the  statute,  and  in 
compliance  with  the  legal  and  moral  ob- 
ligations imposed  upon  the  receiver  of 
public  moneys."  United  States  v.  Linn, 
15   Pet.  290,  10   L.  Ed.  742. 

The  court  said:  "We  think  that  the 
mere  want  of  seals  is  not  such  a  depar- 
ture from  the  act  as  to  warrant  the  court, 
upon  any  supposed  principle  of  public  pol- 
icy, to  pronounce  this  instrument  utterly 
void;  it  being  good  at  com.mon  law,  and 
given  in  furtherance  of  the  great  object 
of  the  statute,  and  as  security  for  the 
faithful  discharge  of  the  duties  required 
of  the  office."  United  States  ta  Linn,  15 
Pet.  290,  317.   10   L.   Ed.   742. 

Increase  in  penalty  beyond  that  pre- 
scribed.— If  a  bond  be  taken  in  the  pen- 
alty of  $20,000,  where  the  statute  directs 
a  bond  to  be  taken  in  the  penalty  of 
$10,000,  it  is  not  for  that  reason  alone 
void.  If  the  bond  must  pursue  the  pre- 
cise directions  of  the  act  it  certainly  would 
be   void.     United   States   v.    Linn,    15    Pet. 


290,  10  L.  Ed.  742.  See  United  States  z: 
Gordon.  7  Cranch  287,  3  L.  Ed.  347.  See 
ante,  "Date,  Place  of  Payment,  and 
Amount,"   II,   D,  2. 

That  a  bend  was  given  to  the  United 
States  and  not  to  the  treasurer  of  liie 
United  States,  as  prescribed  by  the  stat- 
ute, does  not  invalidate  it.  Jessup  v. 
United  States,  106  U.  S.  147,  27  L.  Ed.  85. 

Conditions  not  conforming  to  statutory 
provisions. — See  post,  "Superadded  Con- 
ditions Disregarded  if  Separable,"  II,  L, 
1,    b.    (3). 

56.  Purpose. — United  States  v.  L;nn.  15 
Pet.  290,  312,  313,  10  L.  Ed.  742;  Un'tcd 
States  V.  Hodson,  10  Wall.  395,  408.  19  .. 
Ed.  937;  United  States  v.  Bradley,  10  Pet. 
343,  9  L.  Ed.  448;  United  States  v.  Tingey, 
5  Pet.  115,  8  L.  Ed.  66. 

57.  Consideration. — United  States  v. 
Linn,  15  Pet.  290.  10  L.  Ed.  742;  United 
States  V.  Hodson.  10  Wall.  395,  408.  K) 
L.  Ed.  937;  United  States  v.  Bradley,  IJ 
Pet.  343,  9  L.  Ed.  448;  United  States  v. 
Tingey,  5  Pet.   115.  8   L.  Ed.  66. 

The  United  States  instituted  an  action 
of  debt  against  the  defendant,  William. 
Linn,  and  his  sureties,  to  recover  a  sum 
of  money  in  the  hands  of  Linn,  he  hav- 
ing been  appointed  a  receiver  of  public 
moneys  at  the  land  office  of  the  district 
of  Vandalia,  on  the  12th  of  February, 
1835.  The  first  count  in  the  declaration 
stated,  that  the  defendants  had  executed, 
on  the  1st  of  August.  1836,  a  "writing 
obligatory,  sealed  with  their  seals."  to 
the  United  States,  in  the  sum  of  $100,000, 
for  the  faithful  performance  of  the  duties 
of  his  office  by  Linn;  and  that  certain 
sums  of  money  had  come  into  the  hands 
of  Linn,  as  receiver,  which  he  had  failed 
to  account  for  and  pay  over  to  the  United 
States;  the  second  count  stated  the  exe- 
cution of  "an  instrument  of  writing."  to 
the  United  States,  by  the  defendants, 
signed  by  them,  by  which  they  promised 
to  pay  $100,000  to  the  United  States,  which 
was  to  be  void  and  of  no  effect  in  case 
Linn  faithfully  executed  the  duties  of  the 
office  of  receiver  of  public  moneys;  and 
alleged  that  Linn  had  received  a  large 
sum  of  money  belonging  to  the  United 
States,  which  he  had  failed  to  pay  over  or 
account  for  to  the  United  States.  The 
judges  of  the  circuit  court  of  Illinois  were 
divided  in  opinion,  and  the  division  was 
certified  to  the  supreme  court,  upon  the 
question:  Whether  such  an  instrument 
was  good  at  common  law?  The  argument 
urged  against  the  validity  of  the  instru- 
ment was  presented  under  the  following 
heads:  1.  That  the  writing  is  without 
consideration.  2.  If  not  without  con- 
sideration, it  was  a  past  and  executed  con- 
sideration.      It    was    held    that     such    an 
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(3)  Superadded  Conditions  Disregarded  if  Separable. — Where  the  statute  ib 
silent,  it  is  a  sufficient  compHance  with  the  poHcy  of  the  law,  to  declare  the  bond 
void  as  to  any  conditions  which  are  imposed  upon  a  party,  beyond  what  the  law 
required.^^ 


instrument  was  good  at  common  law. 
Linn  had  been  appointed  receiver  of  pub- 
lic moneys,  before  the  execution  of  the 
instrument  declared  upon,  and  was  en- 
titled to  the  emoluments  of  the  offipe; 
this  was  a  sufficient  consideration,  appear- 
ing on  the  face  of  the  instrument,  to  sup- 
port the  promise.  United  States  v.  Linn, 
15  Pet.  290,  10  L.  Ed.  742.  See  United 
States  V.  Eaton,  169  U.  S.  331,  347,  42  L. 
Ed.  767,  distinguishing  United  States  v. 
Le  Baron,  19  How.  73,  15  L.  Ed.  525. 
See  the  title  CONTRACTS. 

The  mere  appointment  of  Linn  as  re- 
ceiver of  public  moneys,  was  not  the 
consideration  of  the  contract;  but  the 
emoluments  and  benefits  resulting  from 
the  appointment  formed  the  considera- 
tion; it  was  a  continuing  consideration, 
running  with  his  continuance  in  office, 
and  existed  in  full  force  at  the  time  the 
instrument  was  signed.  United  States  v. 
Linn,  15  Pet.  290,  10  L.  Ed.  742;  United 
States  V.  Eaton,  169  U.  S.  331,  348,  42  L. 
Ed.  767,  distinguishing  United  States  v. 
Le  Baron,  19  How.  73,  15  L.  Ed.  525; 
Glavey  v.  United  States,  182  U.  S.  595, 
603,  45   L.   Ed.   1247. 

And  a  consideration  to  the  principal  is 
sufficient  to  bind  the  sureties.  The  court 
said:  "There»  was  no  necessity  for  any 
consideration  passing  directly  between  the 
plaintiffs  and  the  sureties.  It  was  one 
entire  and  original  transaction;  and  the 
consideration  which  supported  the  con- 
tract of  Linn,  supported  that  of  his  sure- 
ties. If  the  contract  between  the  plain- 
tiffs and  Linn  had  been  executed  and 
perfectly  past,  before  the  other  defendants 
became  sureties,  so  that  their  promise  and 
undertaking  could  not  connect  itself  with 
the  original  contract,  it  would  have  re- 
quired a  distinct  consideration.  But  the 
whole  being  one  entire  and  original  con- 
tract, and  not  collateral  on  the  part  of 
the  sureties,  the  consideration  received  by 
Linn  was  sufficient  to  support  the  contract 
on  the  part  of  his  sureties."  United  States 
V.  Linn,  15  Pet.  290,  10  L.  Ed.  742.  See, 
also,  United  States  v.  Price.  9  How.  83, 
105,  13  L.  Ed.  56.  See  the  title  PRINCI- 
PAL AND  SURETY. 

An  attachment  bond,  if  the  attachment 
is  valid,  and  the  bond  taken  is  not  in 
all  respects  such  as  the  statute  had  re- 
quired, can  nevertheless  be  enforced  as 
a  common-law  bond  because  it  was  ex- 
ecuted for  a  good  consideration,  and  the 
object  for  which  it  was  given  has  been 
accomplished.  But  where  there  was  no 
lawful  attachment,  and  therefore  no  law- 
ful authority  for  taking  any  bond  what- 
ever,   the    bond    is    consequently    neither 


good  under  the  statute  nor  at  common  law, 
because  there  is  no  sufficient  foundation  to 
support  it.  Pacific  Nat.  Bank  v.  Mixtcr, 
124  U.  S.  721,  31  L.  Ed.  567.  See,  aLo, 
the  title  ATTACHMENT  AND  GAR- 
NISHMENT, vol.  2.  p.  660. 

58.  Superadded  conditions  disregarded 
if  separable. — United  States  v.  Bradley,  10 
Pet.  343,  9  L.  Ed.  448;  United  States  v. 
Linn,  15  Pet.  290,  10  L.  Ed.  742;  Mos-s 
V.  United  States,  166  U.  S.  571,  41  L.  Ed. 
1119;  United  States  v.  Mora,  97  U.  S.  413, 
24  L.  Ed.  1013;  United  States  v.  Hodson, 
10  Wall.  395,  19  L.  Ed.  937;  Daniels  r. 
Tearney,  102  U.  S.  415,  26  L.  Ed.  187.  See 
post,    "Illegal    Conditions,"    III,    D.    4. 

Conditions  exceeding  requirements  of 
law. — Where  a  bond  contained  conditions 
beyond  those  provided  for  in  the  act  of 
congress,  it  was  held  that  those  conditions 
which  were  within  the  act  were  valid  and 
could  not  be  regarded  as  extorted  from 
the  obligor,  although  they  were  set  forth 
in  the  same  instrument  which  contained 
other  and  illegal  conditions.  United 
States  V.  Bradley,  10  Pet.  343,  9  L.  Ed. 
448;  Moses  v.  United  States,  166  U.  S. 
571,  587,  41  L.  Ed.  1119;  McCullough  f. 
Virginia,  172  U.  S.  102.  115.  43  L.  Ed. 
382.  See  post,  "Voluntary  Bonds,"  VI, 
A,  3. 

Where  a  statute  directs  a  bond  to  the 
government  to  be  given  by  persons  exer- 
cising certain  employments,  and  to  be 
conditioned  for  the  performance  of  sev- 
eral particular  acts  which  it  specifically 
states,  and  the  agent  of  the  government 
tak'cs  a  bond  conditioned,  not  in  the  spe- 
cific way  that  the  statute  directed,  but 
for  the  parties'  compliance  with  "all  the 
provisions"  of  the  act,  "and  such  other 
acts  as  are  now  or  may  hereafter  be  in 
this  behalf,"  the  bond,  if  it  have  been  vol- 
untarily given,  and  is  not  contrary  to 
law  Or  public  policy,  is  valid  as  against  a 
party  who  has  enjoyed  benefits  under  it. 
And  this,  although  the  statute  which  re- 
quired the  bond  to  be  conditioned  in  a 
particular  way,  contain  numerous  pro- 
visions, which  it  makes  the  duty  of  per- 
sons exercising  employments  under  it  to 
comply  with,  but  for  which  it  does  not 
contemplate  the  giving  of  any  bond. 
United  States  z'.  Hodson,  10  Wall.  395,  19 
L.  Ed.  937.  reaffirmed  in  United  States  v. 
Hodson,  154  U.  S.  580,  19  L.  Ed.  941;  and 
in  United  States  v.  Mynderse,  154  U.  S 
580,    20    L.    Ed.    241. 

All  which  the  instrument  contains  with 
reference  to  statutes  other  than  the  act 
under  which  it  was  taken  may  be  rejected, 
and  the  generality  of  the  reference  to 
that  act  may  be  so  limited  as  to  include 
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But  where  the  condition  is  a  unit,  and  indivisible,  there  are  no  separate 


only  what  is  covered  by  the  conditions 
prescribed  by  the  statute,  as  if  those  con- 
ditions were  incorporated  and  sent  out 
in  the  bonds  in  haec  verba.  United  States 
V.  Hodson,  10  Wall.  395.  19  L.  Ed.  937. 

Where  a  distiller's  bond  was  given  un- 
der a  statute  which  required  the  bond  to 
be  conditioned  for  the  performance  of 
several  particular  acts  which  it  specifically 
stated,  but  the  agent  of  the  government 
took  the  bond  cenditioned,  not  in  the 
specific  way  directed  by  the  statute,  but 
for  the  parties'  compliance  with  all  the 
provisions  of  the  act  and  such  other  acts 
as  were  then  or  might  thereafter  be  in 
that  behalf  enacted;  it  was  held  that  the 
bond  was  binding  on  the  parties.  United 
States  V.  Hodson,  10  Wall.  395,  19  L.  Ed. 
937;  Jessup  v.  United  States,  106  U.  S. 
147.   151,  27   L.   Ed.   85. 

On  such  a  bond,  suit  in  the  present  case 
was  sustained  for  breaches  which  the 
court  adjudged  to  be  within  the  condi- 
tions that  the  statute  enacted  that  the 
bend  should  contain;  the  opinion  of  the 
court,  however,  asserting  the  validity  of 
the  bond  on  grounds  more  broad  than  it 
declared  necessary  to  the  judgment;  that 
is  to  say,  more  broad  than  to  the  extent 
of  the  breaches  assigned.  United  States 
V.  Hodson,  10  Wall.  395,  19  L.  Ed.  937. 
reaffirmed  in  United  States  v.  Hodson. 
154  U.  S.  580,  19  L.  Ed.  941,  and  in  United 
States  V.  Mynderse,  154  U.  S.  580,  20  L. 
Ed.    241. 

Clearance  bond. — If  the  first  condition 
of  a  clearance  bond,  which  required  the 
goods  to  be  consumed  in  the  republic  of 
Mexico,  were  not  sustainable,  the  latter 
condition,  which  provided  that  no  part 
of  the  goods  should  be  transported  to  any 
place  under  insurrectionary  control,  and 
that  none  of  them  should  be  used  in  any 
way,  with  the  consent  or  allowance  of 
the  shippers  or  their  agents,  to  give  aid 
or  cemfort  to  parties  in  rebellion  against 
the  United  States,  is  in  exact  conformity 
with  the  instructions,  and  is  severable 
from  the  rest.  On  the  authority  of  United 
States  V.  Hodson,  10  Wall.  395,  19  L.  Ed. 
937.  and  the  case  there  relied  on,  the  bond 
should  be  good  pro  tanto;  and  as  the  evi- 
dence ofiFered  by  the  government  tended 
to  show  a  breach  of  this  condition,  which 
is  free  from  objection,  it  should  have  been 
received.  In  either  aspect  of  the  case, 
therefor,  whether  the  bond  is  considered 
as  in  general  conformity  with  the  object 
of  the  act,  and  voluntarily  given  by  the 
shipper  to  obtain  a  clearance  of  his  goods, 
or  whether  it  is  considered  as  strictly 
conformable  to  the  instructions  issued  un- 
der the  third  section,  with  only  a  super- 
added condition,  which  may  be  disre- 
garded, the  court  below  was  in  error  in 
rejecting  the  evidence  offered  by  the 
plaintiff,    and    directing   a   verdict    for    the 


defendant.  United  States  v.  Mora,  97 
U.  S.  413.  422.  24  L.  Ed.  1013. 

Condition  for  faithful  discharge  of  du- 
ties added  to  paymaster's  bond. — An  ac- 
tion was  instituted  on  a  joint  and  several 
bond  given  by  H.,  O.  and  V.,  to  the 
United  States  of  North  America;  which, 
after  reciting  that  H.  had  been  appointed 
paymaster  of  the  rifle  regiment  of  the 
army  of  the  United  States,  conditioned, 
that  if  H.  shall  "well  and  truly  execute, 
and  faithfully  discharge,  according  to  law, 
and  to  instructions  received  by  him  from 
proper  authority,  his  duties,  as  paymaster 
aforesaid;  and  he.  his  heirs,  executors  or 
administrators  shall  regularly  account, 
when  thereto  required,  for  all  moneys  re- 
ceived by  him,  from  time  to  time,  as  pay- 
master aforesaid,  with  such  person  or  per- 
sons as  shall  be  duly  authorized  and  quali- 
fied on  the  part  of  the  United  States  for 
that  purpose;  and  moreover,  pay  into  their 
treasury  such  balance  as,  on  a  final  settle- 
ment of  the  said  John  Hall's  accounts, 
shall  be  found  justly  due  from  him  to 
the  said  United  States,  then  the  obliga- 
tion should  be  null  and  void,  and  of  no 
effect,  otherwise  to  be  and  remain  in 
full  force  and  virtue.  The  act  of  congress 
of  the  24th  of  April,  1816,  provides,  "that 
all  officers  of  the  pay,  commissary  and 
quartermaster's  department  shall,  previous 
to  entering  on  the  duties  of  their  respec- 
tive offices,  give  good  and  sufficient  bonds 
to  the  United  States,  fully^to  account  for 
all  moneys  and  public  property  which 
they  may  receive,  in  such  sums  as  the 
secretary  of  war  shall  direct."  H.  be- 
came largely  indebted  to  the  United  States 
for  money  advanced  to  him  as  paymaster, 
and  suit  was  brought  against  the  admin- 
istrators of  O.,  one  of  his  sureties.  The 
bond  not  having  been,  in  its  very  terms, 
in  conformity  with  the  provisions  of  the 
law,  the  sureties  claimed  that  they  were 
not  bound  by  it,  because  of  this  variance; 
and  because  the  United  States  had  no 
right  to  take  any  othes  bond  but  that  pre- 
scribed by  the  statute.  So  far  as  the 
condition  of  the  bond  required  the  pay- 
master to  account  for  moneys  received 
by  him,  it  substantially  follows  the  pro- 
visions of  the  law;  and  if  the  bond  be 
not  clearly  void,  from  its  not  being  in  all 
respects  in  conformity  with  the  law,  the 
United  States  are  entitled  to  recover. 
United  States  v.  Bradley.  10  Pet.  343,  9 
L.  Ed.  448.  See,  also.  United  States  v. 
Eaton.  169  U.  S.  331,  347,  42  L.  Ed.  767, 
distinguishing  United  States  v.  Le  Baron, 
10  How.  73.  15  L.  Ed.  525;  McCullough 
V.  Virginia.  172  U.  S.  102.  115,  43  L.  Ed. 
382.  See  post,  "Effect  of  Partial  Invalid- 
ity."  II,    N. 

The  act  of  congress  of  1816  nowhere 
detrlared  that  all  other  bonds,  not  taken 
in    the    prescribed    form,    shall    be    utterly 
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elements  into  which  it  can  be  resolved ;  it  must  be  considered  as  an  entirety,  and 

can  be  viewed  in  no  other  Hght ;  and,  therefore,  the  instrument  is  clearly  void.^^ 

2.  Statute  UnconstitutionaIv. — If  the  statute  which  requires  or  authorizes 

a  bond  to  be  taken  is  unconstitutional,  a  bond  given  in  conformity  to  it  is  void.^° 


void;  nor  does  such  an  implication  arise 
from  any  of  the  terms  contained  in  the 
act,  or  from  any  principles  of  public  pol- 
icy which  it  is  designed  to  promote. 
United  States  v.  Bradley,  10  Pet.  343,  9 
L.    Ed.    448. 

The  court  said:  "It  has  been  urged, 
*  *  *  that  the  act  of  1816,  ch.  69, 
does,  by  necessary  implication,  pro- 
hibit the  taking  of  any  bonds  from 
paymasters,  other  than  those  in  the 
form  prescribed  by  the  6th  section 
of  the  act;  and,  therefore,  that  bonds 
taken  in  any  other  form  are  utterly 
void.  We  do  not  think  so.  The  act 
merely  prescribes  the  form  and  purport 
of  the  bond  to  be  taken  of  paymasters  by 
the  war  department.  It  is  in  this  respect 
directory  to  that  department;  and,  doubt- 
less, it  would  be  illegal  for  that  depart- 
ment to  insist  upon  a  bond  containing 
other  provisions  and  conditions,  dilt'er- 
ing  from  those  prescribed  or  required  by 
law.  But  the  act  has  nowhere  declared 
that  all  other  bonds,  not  taken  in  the  pre- 
scribed form,  shall  be  utterly  void.  Nor 
does  such  an  implication  arise  from  any 
•of  the  terms  contained  in  the  act,  or  from 
any  principles  of  public  policy  which  it 
is  designed  to  promote."  United  States 
c'.  Bradley,  10  Pet.  343,  9  L.  Ed.  448; 
United  States  v.  Linn,  15  Pet.  290,  10  L. 
Ed.   742. 

Bond  extending  to  official  conduct. — A 
bond  taken  to  secure  the  payment  of  a 
sum  of  money  is  not  void,  because  it  is 
also  an  official  bond.  Postmaster-Gen- 
eral V.  Early,  12  Wheat.  136,  148,  6  L.  Ed. 
.577. 

The  postmaster-general  of  the  United 
States  took  a  bond  from  the  deputy  post- 
master, conditioned  "to  pay  all  moneys 
that  shall  come  to  his  hands  for  the  post- 
r.ges  of  whatever  is  by  law  char<?eable 
with  postage,  to  the  postmaster-general 
of  the  United  States  for  the  time  being, 
deducting  only  the  commission  and  alU)w- 
ances,  made  by  law  for  his  care,  trouble 
and  charges,  in  managing  the  said  office," 
etc.  It  was  held  that  the  postmaster- 
general  had  authority  to  take  such  bond. 
The  court  said:  "Even  supposing  this 
bond  to  be  void,  so  far  as  it  is  intended 
tc  ."Stipulate  for  the  performance  of  of- 
ficial duties,  it  is  not  necessarily  void,  so 
far  as  it  stipulates  for  the  payment  of 
money  of  the  United  States,  which  might 
come  to  the  hands  of  the  deputy  post- 
master. That  part  of  the  condition  which 
shows  the  bond  was  taken  to  secure  the 
payment  of  money  which  should  be  re- 
ceived for  the  United  States,  is  not  viti- 
ated by  that  part  of  it  which  shows  that 
3  U  S  Enc— 26 


it  was  also  taken  to  secure  the  general 
official  conduct  of  the  deputy.  Now,  a 
part  of  the  condition  is  expressly,  'that  if 
he  shall  pay  all  moneys  that  shall  come 
to  his  hands,  for  the  postage  of  whatso- 
ever is  by  law  chargeable  with  postage,' 
then  the  obligation  is  to  be  void.  The  ob- 
ligation itself,  on  which  the  suit  is 
brought,  was  intended  to  secure  the  pay- 
ment of  money  collected  for  the  United 
States,  as  well  as  the  official  conduct  of 
the  deputy;  and  as  no  law  prohibited  such 
an  official  bond,  we  cannot  think,  although 
it  might  not  in  itself  be  valid,  that  it 
would  destroy  an  obligation  taken  for  a 
legitimate  purpose.  As  the  breach  as- 
signed is  altogether  in  the  nonpayment 
of  the  money  collected,  we  do  not  think 
that,  if  a  bond  would  be  good,  taken  for 
this  single  object,  it  is  made  bad  by  being 
extended  also  to  the  official  conduct  of 
the  obligor."  Postmaster-General  v. 
Early,  12  Wheat.  136,  149,  6  L.  Ed.  577. 

Bond  of  a  purser  in  the  navy. — "The 
suit  was  upon  the  bond  of  a  purser  in  the 
navy.  The  statute  declared  'that  every 
purser,  before  entering  on  the  duties  of 
his  office,  shall  give  bond,  with  two  or 
more  sufficient  sureties,  in  the  penalty  of 
two  thousand  dollars,  conditioned  faith- 
fully to  perform  all  the  duties  of  purser 
in  the  navy  of  the  United  States.'  The 
court  said  'it  is  obvious  that  the  condi- 
tion of  the  present  bond  is  not  in  the 
terms  prescribed  by  the  act,  *  *  *  and 
it  is  not  limited  to  the  duties  or  disburse- 
ments of  Deblois  as  purser,  but  creates  a 
liability  for  all  moneys  received  by  him, 
and  for  all  public  property  committed  to 
his  care,  whether  officially  as  purser  or 
otherwise.  The  bond  was  held  to  be 
valid."  United  States  v.  Hodson,  10  Wall. 
395,  406,  19  L.  Ed.  937,  discussing  United 
States  V.  Tingey,  5  Pet.  115,  127.  8  L. 
Ed.    66. 

Conditions    in    restraint    of    trade See 

the  title   RESTRAINT   OF  TRADE. 

59.  Condition  a  unit — Daniels  z:  Tear- 
ney,  102  U.  S.  415,  420,  26  L.  Ed.  187. 

The  condition  of  a  bond  given  to  enable 
a  person,  against  whom  an  execution  had 
issued,  to  avail  himself  of  the  provisions 
of  the  ordinance  of  the  convention  of  the 
state  of  Virginia,  passed  April  13.  1861. 
which  operates  as  a  stay  law,  is  a  unit 
and  indivisible,  and  since  it  is  illegal,  the 
instrument  is  clearly  void  as  a  statutory 
bond.  Daniels  z>.  Tcarney,  102  U.  S.  415, 
26  L.  Ed.   187. 

60.  Statute  unconstitutional. — Daniels  v. 
Tcarncv,  102  U.  S.  415,  419.  26  L.  Ed. 
187. 

A  bond,  as  a  statutory  instrument,  can- 
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3.  Estoppel  to  Question  Validity. — When  a  bond  is  voluntarily  entered 
into  and  the  principal  enjoys  the  benefits  it  was  intended  to  secure,  and  a  breach 
occurs,  it  is  then  too  late  to  raise  the  question  of  its  validity.  The  parties  are 
estopped  from  availing  themselves  of  such  a  defense.^^  In  such  cases  there  is 
neither  injustice  nor  hardship  in  holding  that  the  contract  as  made  is  the  measure 
of  the  rights  of  the  obligee  and  of  the  liability  of  the  obligors.^- 

M.  Voluntary  Bonds  Where  None  Required  by  Statute. — Although  no 
bond  is  required  by  statute  to  be  given  in  a  particular  case,  a  bond  voluntarily 
given  is  held  valid  as  being  based  on  sufficient  consideration,  if  executed  by  com- 
petent parties,  for  a  lawful  purpose,  not  contrary  to  law  or  public  policy,  and 
in  a  form  not  prohibited  by  statute.^^ 

The  meaning-  of  the  term  "voluntary  bond"  is  not  that  the  bond  must 
have  been  oiTered  and  pressed  upon  the  government  when  never  asked  for  or 
demanded  by  it.  It  is  a  voluntary  bond  when  it  is  not  demanded  by  any  par- 
ticular statute  or  regulation  based  thereon,  and  when  it.  is  not  exacted  in  viola- 
tion of  anv  law  or  valid  regulation  of  a  department.*^-* 


not  have  more  validity  than  the  statute 
which  prescribed  it  as  the  means  of  giv- 
ing effect  to  the  statute  in  the  way  it  was 
intended  to  operate.  To  hold  the  bond 
valid  as  a  statutory  bond,  and  the  statute 
void,  would  be  an  inversion  of  reason. 
The  bond  is  void  for  exactly  the  same 
reasons  that  the  statute  is  void.  They  rest 
on  the  same  basis,  and  must  stand  or 
fall  together.  Daniels  v.  Tearney.  102  U. 
S.  415,  419,  26  L.  Ed.  187.  See,  also,  post, 
"Estoppel  to  Question  Validity."  II,   L,  3. 

61.  Estoppel  to  question  validity. — Dan- 
iels V.  Tearney,  102  U.  S.  415,  422,  26  L. 
Ed.  187;  George  v.  Tate,  102  U.  S.  564, 
571,  26  L.  Ed.  232;  United  States  v.  Hod- 
son,  10  Wall.  395,  19  L.  Ed.  937.  See 
Tyler  v.  Hand,  7  How.  573,  12  L.  Ed.  824. 
See   the  title   ESTOPPEL. 

62.  United  States  z\  Hodson,  10  Wall. 
395.  409.  19  L.  Ed.  937. 

Attachment  bond. — Where  a  party  reaps 
the  benefit  which  a  bond  to  prevent  the 
execution  of  an  attachment  gives  in  such 
cases,  and  is  called  upon  to  respond,  he 
is  not  permitted  to  repudiate  the  obliga- 
tion he  has  assumed.  In  a  case  not  un- 
like this.  Judge  Story  said:  "The  ques- 
tion is  not  new,  and  I  am  entirely  satis- 
fied that  where  the  claimant  voluntarily 
accepts  a  delivery  on  bail,  it  is  an  es- 
toppel of  his  right  to  contest  the  validity 
of  the  security.  He  accepts  or  not  at  his 
pleasure,  and  it  would  be  grossly  ineq- 
uitable if  he  might  lie  by  until  the  close 
of  the  cause,  receive  and  use  the  property, 
and  then,  by  detecting  an  error  in  the 
bond,  set  the  whole  judgment  of  the 
court  at  defiance."  George  v.  Tate,  102 
U.    S.    564,    571,   26   L.    Ed.   232. 

Bend  to  stay  execution. — A.,  against 
whom  an  execution  was  issued  March  21, 
1861,  availed  himself  of  the  provisions  of 
the  ordinance  passed  by  the  convention 
of  Virginia,  April  13,  1861,  whereby  a 
debtor  might  regain  possession  of  his 
property  taken  in  execution,  by  giving 
the  requisite  bond  and  security.  The 
judgment    against    him    remaining    unpaid 


and  the  ordinance  having  ceased  to  oper- 
ate, suit  was  brorght  on  the  bond.  It  was 
held  that  the  obligors  are  estopped  from 
setting  up  the  invalidity  of  the  bond,  by 
reason  of  anything  contained  in  the  or- 
dinance. Daniels  v.  Tearney,  102  U.  S. 
415,  26  L.  Ed.  187.  See  ante,  "Statute 
Unconstitutional,"   II,   L,  2. 

63.  Voluntary  bonds  where  none  re- 
quired by  statute. — United  States  v.  Tin- 
gev,  5  Pet.  115,  8  L.  Ed.  66;  United  States 
V.  Bradley,  10  Pet.  343,  9  L.  Ed.  448; 
United  States  v.  Linn,  15  Pet.  290,  10  L. 
Ed.  742;  Tyler  v.  Hand,  7  How.  573,  12 
L.  Ed.  824;  Moses  t'.  United  States,  166 
U.  S.  571,  41  L.  Ed.  1119.  See,  also, 
Neilson  r.  Lagow,  12  How.  98,  13  L. 
Ed.   900. 

64.  Meaning  of  "voluntary  bend." — 
Moses  r.  United  States,  166  U.  S.  571. 
586.  587,  41  L.  Ed.  1119.  See  United 
States  v.  Bradley,  10  Pet.  343,  359,  9  L. 
Ed.    448. 

Right  to  demand  bond. — In  an  action 
on  a  bond  given  by  a  "property  and  dis- 
bursing officer,"  the  defendants  allea;ed 
that  there  was  no  statute  or  regulation 
directing  or  permitting  the  exaction  of  a 
bond  from  an  ofificer  of  the  army  assigned 
to  du,ty  in  the  signal  service  at  Washin-;:- 
ton  and  discharging  the  duties  of  "prop- 
erty and  disbursing  officer,"  and  that, 
therefore,  a  bond  exacted  from  said  offi- 
cer was  void.  Defendants'  counsel  of- 
fered to  prove  that  after  he  had  been  as- 
signed to  his  position,  the  secretary  of 
war  directed  that  said  officer,  before  re- 
ceiving monej-s  upon  requ-sitions  made 
b}^  him.  should  file  a  bond  as  particularly 
stated,  and  if  he  failed  to  file  such  bond 
that  he  should  be  relieved  from  duty  as 
disbursing  officer;  that  said  officer  p"o- 
tested  against  this  requirement;  that  the 
secretary  of  war  had  directed  that  unless 
he  filed  the  required  bond,  he  should  be 
relieved  from  duty  as  disbursing  ofificer; 
that  after  this  information,  said  of^cer 
forwarded  to  the  war  department  the  bond 
upon  which  suit  is  brought.     The  evidence 
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Consideration  and  Purpose. — The  consideration  of  the  condition  of  the 
bond  must  not  be  in  violation  of  law ;  it  must  not  run  counter  to  any  statute ; 
it  must  not  be  either  malum  prohibitum  or  malum  in  se.  Otherwise  and  for  all 
purposes  of  security,  a  bond  may  be  valid  though  no  statute  directs  its  delivery.^-' 

The  United  States    (or  a   state)    being  a  body  politic,  as  an  incident  to 


was  rejected  and  exception  taken.  It  was 
urged  that  such  evidence  was  material; 
that  it  showed  that  the  bond  was  improp- 
erly and  illegally  extorted  from  said  offi- 
cer under  fear  of  losing  his  position  as 
property  and  disbursing  officer,  and  that 
the  bond  is  therefore  void.  It  was  held 
that  the  evidence  was  properly  excluded, 
although  there  was  no  statute  specially 
providing  for  the  execution  of  a  bond  by 
one  occupying  the  position  of  "property 
and  disbursing  officer;"  and  that  the  or- 
der of  the  war  department  that  a  bond 
should  be  executed  was  one  which  the 
secretary  of  war  had  power  to  make. 
Moses  V.  United  States,  166  U.  S.  571,  41 
L.   Ed.   1119. 

In  this  case  the  bond  was  a  voluntary 
bond  in  the  sense  that  it  was  not  illegally 
extorted  from  the  "property  and  disburs- 
ing officer"  under  color  of  office  or  by 
threats  from  a  superior  officer.'  The 
United  States  through  the  secretary  of 
war  had  the  right  to  demand  a  bond  with 
conditions-  such  as  the  bond  in  question 
contains,  and  it  did  not  cease  to  be  a 
voluntary  bond  merely  because  said  offi- 
cer did  not  gratuitously  and  without  re- 
quest proffer  it  and  ask  that  it  might  be 
received,  or  because  he  was  reluctant  to 
give  it,  and  only  gave  it  upon  the  de- 
mand of  the  secretary.  Under  the  facts 
developed  in  this  case,  situated  as  sa-d 
officer  was  with  respect  to  the  public 
moneys,  the  United  States,  having  the 
right  to  take  a  bond,  had  the  right  to  de- 
mand it  under  penalty  of  refusing  to  per- 
mit him  to  longer  remain  as  a  disburs- 
ing officer  or  to  further  receive  public 
moneys  for  disbursement  bj'  him.  The  court 
added:  "An  action  brought  in  the 
Southern  district  of  New  York  by  the 
United  States  against  Rogers,  one  of 
the  sureties  on  this  same  bond,  was  decided 
in  favor  of  the  government  by  the  United 
States  district  court,  United  States  zj. 
Rogers,  28  Fed.  Rep.  GOT,  and  that  judg- 
ment was  affirmed  by  the  United  States 
circuit  court  in  the  Southern  district  of 
New  York.  Rogers  v.  United  States,  32 
Fed.  Rep.  890.  On  writ  of  error  to  this 
court  the  judgment  was  affirmed,  but 
not  on  any  ground  affecting  the  merits. 
Both  the  district  and  circuit  courts  held 
the  bond  was  good,  and  adjudged  accord- 
ingly." Moses,  V.  United  States,  166  U.  S. 
571,   587,  41    L.   Ed.   1119. 

"Having  the  right  to  take  a  bond,  the 
government  in  a  case  like  th's  has  the 
right  to  demand  it  from  the  officer,  and 
to_  say  to  him  that  if  he  do  not  give  it  he 
will  not  be  continued  as  a  'property  and 


disbursing  officer  of  the  signal  service.' 
Such  a  demand  when  complied  with  does 
not  amount  to  the  illegal  exaction  or  ex- 
tortitn  of  the  bond.  The  case  of  a  bond 
so  procured  differs  radicallj'  from  a  case 
like  that  of  Tingey  (5  Pet.  115.  8  L.  Ed. 
66),  inasmuch  as  the  bond  in  the  latter 
case  was  extorted  from  a  reluctant  offi- 
cer with  a  condition  therein  contained  d.f- 
fercnt  from  that  which  the  statute  called 
for."  Moses  v.  United  States,  166  U.  S. 
571,  587,  41  L.  Ed.  1119.  See  ante,  "Bonds 
Extorted  Colore  Officii,"  II.  K,  2. 

65.  Consideration  and  purpose. — Moses 
z'.  United  States,  166  U.  S.  571,  586,  41  L. 
Ed.  1119.  See  United  States  v.  Linn,  15 
Pet.  290,  10  L.  Ed.  742;  United  States  z: 
Tingey,  5  Pet.  115,  8  L.  Ed.  66;  Tyler  v. 
Hand,  7  How.  573,  12  L.  Ed.  S24;  United 
States  v.  Bradley,  10  Pet.  343,  9  L.  Ed. 
448. 

Bond  to  president  fcr  use  of  orphan 
Indian  children. — Where  bonds  were 
given  to  the  president  of  the  United 
States,  and  his  successors  in  office,  for 
the  use  of  the  orphan  children  of  certain 
Indians,  and  the  declaration  so  averred, 
it  was  not  a  good  cause  of  demurrer  to 
allege  that  they  were  taken  without  au- 
thority of  law.  They  were  valid  instru- 
ments, though  voluntarily  given  and  not 
prescribed  by  law;  and  as  the  demurrer 
admitted  the  facts  stated  in  the  declara- 
tion, the  defendant  was  estopped  from 
contesting  the  right  of  the  obligee  to  sue. 
Tyler  z'.  Hand,  7  How.  573,  12  L  Ed 
824.      See   the   title   DEMURRERS. 

"The  bonds  are  made  to  the  president 
of  the  United  States  and  his  successors 
in  office,  for  the  use  of  the  orphan  chil- 
dren provided  for  in  the  nineteenth  arti- 
cle of  the  treaty  with  the  Choctaw  In- 
dians of  September,  1830.  They  are  so 
recited  in  the  declaration,  and  are  ad- 
mitted by  the  defendants  to  have  been 
given  by  them.  In  point  of  law,  then, 
they  are  valid  instruments,  though  volun- 
tarily given,  and  not  prescribed  by  law 
(United  States  z:  Tingey,  5  Pet.  115,  8 
L.  Ed.  66).  It  is  not  the  case  of  a  bond 
given  contrary  to  law.  or  in  violation  of 
law,  but  that  of  bonds  given  voluntarily 
for  a  consideration  expressed  in  them  to 
a  public  officer,  but  not  happening  to  be 
prescribed  by  law.  Nor  does  it  matter 
that  they  are  made  to  the  president  of 
tlie  United  States  and  his  successors  in 
office,  if  the  political  official  character 
of  the  president  is  recognized  in  them, 
and  is  so  averred  in  the  declaration." 
Tyler  z:  Hand,  7  How.  573,  12  L.  Ed.  824. 
See  post,  "Plaintiff,"  VI,  C.  1. 
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their  general  right  of  sovereignty,  have  a  capacity  to  take  bonds,  in  cases  within 
the  sphere  of  their  constitutional  powers,  and  appropriate  to  the  just  exercise 
of  those  powers,  through  the  instrumentality  of  the  proper  department  to  which 
those  powers  are  confined,  whenever  such  bonds  are  not  prohibited  by  law ;  al- 
though the  taking  such  bonds  may  not  have  been  prescribed  by  any  pre-existing 
legislative  act.^^ 


66.  The  United  States.— United  States 
f  Tingey,  5  Pet.  115,  8  L.  Ed.  66;  United 
States  v.  Bradley,  10  Pet.  343,  9  L.  Ed. 
448;  Moses  z'.  United  States,  166  U.  S. 
571,  41  L.  Ed.  1119;  Jessup  v.  United 
States,  106  U.  S.  147,  27  L.  Ed.  85;  United 
States  V.  Linn,  15  Pet.  290,  10  L.  Ed.  742; 
Constable  v.  National  Steamship  Co.,  154 
U.  S.  51,  79,  38  L.  Ed.  903;  United  States 
V.  Hodson,  10  Wall.  395,  19  L.  Ed.  937, 
reaffirmed  in  United  States  u.  Hodson,  154 
U.  S.  580,  19  L.  Ed.  941,  and  in  United 
States  V.  Mynderse,  154  U.  S.  580,  20  L. 
Ed.  241;  Postmaster-General  v.  Early,  12 
Wheat.  136.  6  L.  Ed.  577.  See  Daniels  z\ 
Tearney.  102  U.  S.  415,  420,  26  L.  Ed. 
187.  See,  also,  the  titles  STATES; 
UNITED  STATES. 

Such  bond  is  a  valid  instrument  binding 
upon  the  parties  to  it,  in  point  of  law. 
United  States  v.  Tingey,  5  Pet.  115,  8  L. 
Ed.  66;  United  States  v.  Bradley,  10  Pet. 
343,   9    L.    Ed.    448. 

Upon  the  question  how  far  a  bond  vol- 
untarily given  to  the  United  States  and 
not  prescribed  by  law  is  a  valid  instru- 
ment, and  binding  upon  the  parties;  in 
other  words,  whether  the  United  States 
have  in  their  political  capacity  a  right  to 
enter  into  a  contract  or  to  take  a  bond 
in  cases  not  previously  provided  for  bj^ 
some  law,  the  court  declared:  "Upon  full 
consideration  of  this  subject,  we  are  of 
opinion  that  the  United  States  have  such 
a  capacity  to  enter  into  contracts.  It  is 
in  our  opinion  an  incident  to  the  general 
right  of  sovereignty,  and  the  United 
States  being  a  body  politic  may,  within 
the  sphere  of  the  constitutional  powers 
embodied  in  it,  enter  into  contracts  not 
prohibited  by  law,  and  appropriate  to  the 
just  exercise  of  these  powers.  United 
States  V.  Tingey,  5  Pet.  115.  8  L.  Ed.  66. 
To  the  same  effect  is  United  States  z\ 
Bradley,  10  Pet.  343,  9  L.  Ed.  448;  United 
States  z'.  Linn,  15  Pet.  290,  10  L.  Ed.  742; 
United  States  v.  Hodson,  10  Wall.  395, 
19  L.  Ed.  937;  Jessup  v.  United  States, 
106  U.  S.  147,  151,  27  L.  Ed.  85;  Moses 
V.  United  States,  166  U.  S.  571,  41  L.  Ed. 
1119.  The  court  added:  This  principle 
has  been  already  acted  on  by  this  court 
in  the  case  of  Dugan  v.  United  States. 
3  Wheat.  172.  4  L.  "Ed.  62;  and  it  is  not 
perceived,  that  there  lies  any  solid  ob- 
jection to  it."  United  States  v.  Tingey, 
5  Pet.  11.->.  127.  8  L.  Ed.  66.  See.  also, 
Unned  States  v.  Hodson,  10  Wall.  395, 
407.   19   L.   Ed.  937. 

The  power  of  the  government  to  take 
bonas   in  cases   of  this   nature  in   the   ab- 


sence of  any  law  or  general  regulation 
to  that  effect,  but  by  direction  of  the 
head  of  a  department,  was  recognized 
again  in  the  case  of  the  United  States  v. 
Bradley.  10  Pet.  343,  359,  9  L.  Ed.  448. 
The  case  of  Tingey  (5  Pet.  115,  8  L.  Ed. 
66),  was  cited  by  the  court,  and  approved 
as  to  the  principle  that  the  United  States 
may  take  a  bond  as  security,  etc.,  when 
not  in  violation  of  any  statute.  Moses  v. 
United  States,  166  U.  S.  571.  587,  41  L. 
Ed.    1119. 

"To  adopt  a  different  principle  would 
be  to  deny  the  ordinary  rights  of  sov- 
ereignty, not  merel}'  to  the  general  gov- 
ernment, but  even  to  the  state  govern- 
ments, within  the  proper  sphere  of  their 
own  powers,  unless  brought  into  opera- 
tion by  express  legislation;  a  doctrine,  to 
such  an  extent,  is  not  known  to  this 
court,  as  ever  having  been  sanctioned  by 
any  judicial  tribunal."'  United  States  z\ 
Tingey,  5  Pet.  115,  8  L.  Ed.  66.  See 
United  States  z:  Bradley,  10  Pet.  343,  9 
L.  Ed.  448;  United  States  v.  Linn,  15  Pet. 
290.  10  L.  Ed.  742;  United  States  v.  Hod- 
son,  10  Wall.   395.   407.   19   L.   Ed.  937. 

In  reaffirming  this  principle,  the  court 
further  said:  "From  the  doctrine  here 
stated,  we  have  not  the  slightest  inclina- 
tion to  depart;  on  the  contrary,  from  fur- 
ther reflection,  we  are  satistied.  that  it  is 
founded  upon  the  soundest  principles  of 
law,  and  the  just  interpretation  of  the 
constitution.  Upon  any  other  doctrine, 
it  would  be  incompetent  for  the  govern- 
ment, in  many  cases,  to  take  any  bond  or 
security  for  debts  due  to  it,  or  for  de- 
posits made  of  the  public  money;  or  even 
to  enter  into  contracts  for  the  transfer 
of  its  funds  from  one  place  to  another, 
for  the  exigencies  of  the  public  service, 
by  negotiable  paper  or  otherwise;  since 
such  an  authority  is  not  expressly  given 
by  law,  in  a  vast  variety  of  cases.  Yet.  in 
Dugan  r.  United  States.  3  Wheat.  172,  4 
L.  Ed.  62,  and  in  the  Postmaster-General 
v.  Early,  12  Wheat.  136,  6  L.  Ed.  577,  this 
right  of  the  government  was  treated  as 
imquestionable,  and  belonging  to  its  gen- 
eral functions,  as  an  appropriate  incident." 
United  States  v.  Bradley,  10  Pet.  343.  359, 
9  L.  Ed.  448.  commenting  on  United 
States  v.  Tingey.  5   Pet.   115,  8   L.   Ed.  66. 

Limitations  of  principle*. — "The  court 
laid  down  this  as  a  general  principle  only, 
without  (as  was  then  said)  attempting  to 
enumerate  the  limitations  and  exceptions, 
which  may  arise  from  the  distribution  of 
powers  in  our  government,  and  from  the 
operation  of  other  provisions  in  our  con- 
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To  insure  the  faithful  performance  of  duty  on  the  part  of  an  individual 
or  officer,  the  United  States  have  a  right  to  take  a  bond  where  such  bond  is  vol- 
untarily given,  and  is  not  in  violation  of  any  provision  of  law.*^' 

N.  Effect  of  Partial  Invalidity. — That  bonds  may  be,  and  in  many  cases 
are,  good  in  part,  and  void  for  the  residue,  where  the  residue  is  founded  in 
illegality,  but  not  malum  in  se,  is  a  doctrine  well  founded  in  the  common  law, 
and  has  been  recognized  from  a  very  early  period  ;  the  doctrine  has  been  main- 
tained, and  is  settled  law,  at  the  present  day,  in  all  cases,  where  the  different 
covenants  or  conditions  are  severable,  and  independent  of  each  other,  and  do  not 
import  malum  in  se.  The  rule  in  such  cases,  where  there  is  no  imputation  of 
malum  in  se,  is  that  the  bad  parts  do  not  affect  the  good.  The  valid  may  be 
enforced.*'^ 


stitution  and  laws."  United  States  v. 
Bradley.  10  Pet.  .343,  359,  9  L.  Ed.  448; 
United  States  v.  Tingey,  5  Pet.  115,  8  L. 
Ed.   66. 

Bond  to  secure  payment  of  indebted- 
ness.— A  bond  in  vvliich  the  United  States 
is  obligor,  and  which  is  conditioned  that 
a  manufacturer  shall  pay  for  adhesive 
stamps,  advanced  to  him,  is  a  valid  and 
binding  obligation  at  common  law,  upon 
which  an  action  may  be  maintained,  al- 
though no  statute  made  provision  for  the 
taking  of  such  bond.  Jessup  v.  United 
States.   106  U.   S.   147,  27   L.   Ed.  85. 

This  being  a  valid  bond,  any  evidence 
tending  to  show  the  manufacturer's  in- 
debtedness for  adhesive  stamps  was  com- 
petent, and  it  was  quite  immaterial 
whether  they  were  furnished  by  the  as- 
sistant treasurer  or  by  the  commissioner 
of  internal  revenue  of  the  United  States. 
Jessup  V.  United  States,  106  U.  S.  147,  27 
L.   Ed.   85. 

67.  To  insure  performance  of  duty. — 
United  States  v.  Tingey,  5  Pet.  115,  8  L. 
Ed.  66;  Moses  v.  United  States,  166  U  S. 
571.  41  L.  Ed.  1119;  United  States  v. 
Bradley,  10  Pet.  343,  359,  9  L.   Ed.  448. 

Certainty. — A  bond  to  the  United 
States,  conditioned  that  a  property  and 
disbursing  officer  of  the  signal  service 
should  "faithfully  expend  all  public  mon- 
eys and  honestly  account  for  the  same, 
and  for  all  public  property  which  shall 
or  may  come  into  his  hands  on  account  of 
the  signal  service  of  the  United  States 
army  without  fraud  or  delay,"  is  not  void 
for  uncertainty,  because  there  was  no  law 
creating  any  such  position  as  that  of 
property  and  disbursing  officer  of  the  sig- 
nal service,  U.  S.  A.,  nor  any  law  or  army 
regulation  defining  the  duties  of  any  such 
officer.  Moses  v.  United  States,  166  U. 
S.  571,  41   L.  Ed.  1119. 

The  chief  signal  officer  had  the  right 
to  designate  one  of  the  officers  detailed 
for  service  under  him  as  a  "property  and 
disbursing"  officer,  to  whotn  should  be- 
long the  custody  of  all  government  prop- 
erty and  funds  pertaining  to  tlie  office 
of  the  chief  signal  officer,  and  such  chief 
signal    officer    had    the    power,    under    the 


general  direction  of  the  secretary  of  war, 
to  provide  that  the  property  and  disburs- 
ing officer  should  be  responsible  for  the 
due  execution  of  his  duties;  as  such  a 
bond  having  been  given  to  secure  the 
honest  discharge  of  such  duties,  when 
such  officer  was  guilty  of  the  forgery  of 
vouchers  and  the  embezzling  of  public 
moneys  received  by  him  as  said  officer, 
such  conduct  was  a  plain  violation  of  his 
duty  as  an  officer,  and  the  condition  of 
the  bond  certainly  and  plainly  covered 
such  conduct,  and  was  violated  thereby. 
Moses  V.  United  States,  166  U.  S.  571,  41 
L.  Ed.  1119.  See  ante,  "Certainty  and 
Definiteness,"   II,   B. 

Bonds  taken  by  treasury  department. — 
A  voluntary  bond,  taken  by  authority  of 
the  proper  officers  of  the  treasury  depart- 
ment, to  whom  the  disbursement  of  pub- 
lic moneys  is  intrusted,  to  secure  the 
fidelity  in  official  duties  of  a  receiver,  or 
an  agent  for  the  disbursement  of  public 
rnoneys,  is  a  binding  contract  between 
him  and  his  sureties,  and  the  United 
States;  although  such  bond  may  not  be 
prescribed  or  required  by  any  positive 
law.  The  right  to  take  such  a  bond  is 
an  incident  to  the  duties  belonging  to 
such  department;  and  the  United  States 
having  a  political  capacity  to  take  it,  there 
is  no  objection  to  its  validity  in  a  moral  or 
a  legal  view.  United  States  v.  Tin-^ey, 
5  Pet.  115,  8  L.  Ed.  66;  United  States  v. 
Bradley,  10  Pet.  343,  359,  9  L.  Ed.  448; 
United  States  v.  Hodson,  10  Wall.  395, 
19  L.  Ed.  937;  Moses  z:  United  States. 
166  U.  S.  571,  41  L.  Ed.  1119;  Jessup  r. 
United  States,  106  U.  S.  147,  27  L.  Ed.  85. 

68.    Effect  of  partial  invalidity United 

States  f.  Bradley,  10  Pet.  :;4;!,  9  L.  Ed. 
448;  Moses  v.  United  States,  166  U.  S. 
571,  41  L.  Ed.  1119;  Gelpcke  v.  Dubuque. 
1  Wall.  175,  17  L.  Ed.  520;  McCullough 
V.  Virginia,  172  U.  S.  102,  115,  43  L.  Ed.  382. 
See  ante,  "Superadded  Conditions  Disre- 
garded if  Separc-rbl-e,"  II,  L.  1,  b,  (3);  post, 
"Illegal    Conditions,"    III,    D,   4. 

If  some  of  the  covenants  of  an  inden- 
ture, or  of  the  condition  indorsed  upon 
a  bond,  are  against  the  law,  and  some  are 
good  and  lawful,  the  covenants  or  con- 
ditions   which    are    against    law,    are    void 
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Statutory  Bonds. — This  doctrine  is  applicable  where  the  illegality  arises 
under  a  statute.  There  is  no  solid  distinction,  in  cases  of  this  sort,  between 
bonds,  containing  conditions,  covenants  or  grants,  not  malum  in  se,  but  illegal 
at  the  common  law,  and  those  containing  conditions,  covenants  or  grants,  illegal 
by  the  express  prohibition  of  statutes.  In  each  case,  the  bonds  are  void  as  to 
such  conditions,  covenants  or  grants,  which  are  illegal ;  and  are  good  as  to  all 
others,  which  are  legal  and  unexceptionable  in  their  purport.*'^ 

Capacity  of  Obligee  to  Take. — There  is  a  distinction  between  bonds,  which 
are  given  to  parties  having  a  capacity  to  take,  and  bonds  which  are  given  to 
parties  who  have  no  such  capacity.  The  former  may  be  good  in  part;  the  latter 
are  wholly  void."*^ 

0.    Estoppel. — Bonds  may  be  valid  by  the  operation  of  an  estoppel."^ 

III.  Interpretation  or  Construction  and  Operation. 

A.  Conflict  of  Laws. — See  the  title  Conflict  of  Laws. 

B.  Rules  of  Construction — 1.  Intention. — Bonds  are  to  be  construed  so 
as  to  give  elTect  to  the  real  intention  of  the  parties."-     Hence  the  letter  of  the 


ab  initio;  and  the  others  stand  good. 
United  States  v.  Bradley,  10  Pet.  343,  9 
L.  Ed.  448;  McCuUough  v.  Virginia,  172 
U.   S.   102,   115,  43   L.   Ed.  382. 

Condition  void  for  uncertainty. — When 
the  cause  of  action  consists  in  a  breach 
of  that  particular  condition  of  the  bond 
which  is  plain,  definite  and  certain,  there 
is  no  reason  for  denying  a  recovery  be 
cause  of  the  uncertainty  of  another  con- 
dition which  need  not  be  referred  to  in 
order  to  sustain  the  action.  Moses  v. 
United  States,  166  U.  S.  571,  41  L.  Ed. 
1119.  See  ante,  "Certainty  and  Definite- 
ness,"  II,   B. 

The  two  conditions  of  a  bond  given 
by  a  "property  and  d'sbursing  officer" 
were,  (1)  that  the  obligor  should  care- 
fully discharge  the  duties  of  property  and 
disbursing  officer  of  the  signal  service; 
and  (2)  that  he  should  faithfully  expend 
all  public  moneys,  and  honestly  account 
for  public  moneys  and  property  com- 
mitted to  his  charge.  The  condition  that 
he  should  carefully  discharge  the  duties 
of  the  office  might,  perhaps,  be  regarded 
as  somewhat  vague,  on  account  of  the 
uncertainty  as  to  what  constituted  all  of 
those  duties,  but  there  is  neither  vague- 
ness nor  uncertainty  in  the  other  condi- 
tion, above  stated.  If  the  first  condition 
were  to  be  held  void  for  uncertainty, 
there  is  no  valid  reason  for  holding  that 
the  second  condition  is  also  void,  although 
not  at  all  uncertain.  Moses  v.  United 
States,  166  U.  S.  571,  590,  41  L.  Ed.  1119. 
See  ante,  "Voluntary  Bonds  Where  None 
Required  by  Statute,"  II,  M. 

69.  Statutory  bonds. — United  States  v. 
Bradley,  10  Pet.  343,  360,  9  L.  Ed.  448. 
See  to  the  same  efifect,  Moses  v.  United 
States.  166  U.  S.  571,  41  L.  Ed.  1119.  See 
ante,  "Superadded  Conditions  Disregarded 
if  Separable."   II,    L.   1,   b,    (3). 

This  doctrine  has  been  constantly  main- 
tained in  the  supreme  court  of  the  United 
States.     "It   was   acted   upon   in    the    case 


of  the  Postmaster-General  v.  Early,  12 
Wheat.  136,  6  L.  Ed.  577.  It  was  taken 
for  granted  in  Smith  v.  United  States 
(5  Pet.  292,  293,  8  L.  Ed.  130),  where  the 
objection,  indeed,  was  not  taken;  but  the 
bond  was  not  in  exact  conformity  to  the 
statute  (act  of  16th  of  March,  1802,  ch. 
9.  §  16),  under  which  it  was  given  by  a 
paymaster.  It  was  also  directly  before 
the  court  in  Farrar  z'.  United  States  (5 
Pet.  373,  8  L.  Ed.  159);  where  the  bond, 
taken  under  the  act  of  7th  of  May,  1822, 
§  1,  wholly  omitted  one  of  the  clauses  re- 
quired by  the  statute  to  be  inserted  in  the 
condition.  The  court  there  entertained 
no  doubt  as  to  the  validity  of  the  bond, 
and  only  expressed  a  doubt,  whether  a 
breach  which  was  within  the  direct  terms 
of  the  omitted  clause,  and  yet  which  fell 
within  the  general  words  of  the  inserted 
clause,  could  be  assigned  as  a  good 
breach,  under  the  latter.  But,  if  the  bond, 
being  a  statute  bond,  was  totally  void, 
because  the  condition  did  not  conform  to 
all  the  requirements  of  the  act,  it  would 
have  been  wholly  useless  to  have  discussed 
the  other  questions  arising  in  the  cause." 
United  States  v.  Bradley,  10  Pet.  343,  363. 
9   L.   Ed.  448. 

The  only  exception  is,  when  the  statute 
has  not  confined  its  prohibitions  to  the 
illegal  conditions,  covenants  or  grants; 
but  has  expressly,  or  by  necessary  impli- 
cation, avoided  the  whole  instrument,  to 
all  intents  and  purposes.  United  States 
V.   Bradley,    10   Pet.   .^43,  363,  9  L.   Ed.  448. 

70.  Obligee  having  no  capacity  to  take. 
—United  States  v.  Bradley,  10  Pet.  343, 
360,  9  L.  Ed.  448.  See  ante.  "Obligees," 
II,  C.  2;  "Voluntary  Bonds  Where  None 
Required   by   Statute,"   II,    I\I. 

71.  Estoppel. — See  ante,  "Signature 
upon  Condition."  II,  D.  3,  d;  "Estoppel 
to  Question  Validity,"  II,  L,  3.  See  the 
title   ESTOPPEL. 

72.  Intention. — United  States  z'.  Gur- 
ney,  4   Cranch  333,   343,  2   L.   Ed.   638. 
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ccrdition  of  a  bond  will  be  departed  from  in  order  to  carry  into  effect  the  in- 
tention of  the  parties.'^ 

2.  Accompanying  Facts  and  Circumstances — a.  In  Goicral. — The  courts 
rarely  look  beyond  the  bonds  for  facts  and  circumstances  accompanying  the  trans- 
action to  aid  in  their  construction.'-* 

b.  Bond  Executed  Pursuant  to  Articles  of  Agreement. — A  bond,  executed  in- 
pursuance  of  articles  of  agreement,  may  be  restrained  by  those  articles,  if  the. 
departure  from  them  be  clearly  shown. "^ 

c.  Bond  and  Counterbond  Executed. — If  the  parties  to  a  transaction  con- 
ten,  poraneously  execute  a  bond  and  a  counterbond  each  to  the  other,  the  two 
instruments  form  but  one  entire  contract  and  should  be  construed  together  in 
the  interpretation  of  either."*^ 


73.  Departure  from  letter. — Cooke  v. 
Graham,  3  Cranch  229,  2   L.   Ed.  420. 

74.  Accompanying  circumstances. — 
Bell  V.  Brucn,  1  How.  KJi),  ISG,  11  L. 
Ed.   89. 

This  for  the  reason  that  bonds  arc  en- 
tered into  with  caution,  and  after  taking 
legal  advice,  they  contain  the  entire  con- 
tract. Bell  V.  Bruen,  1  How.  1G9.  186,  11 
L.   Ed.  89. 

The  rule  which  permits  a  surety  to 
stand  upon  his  strict  legal  rights,  when 
applicable,  does  not  prevent  a  construc- 
tion of  the  bond  with  a  view  of  determin- 
ing the  fair  scope  and  meaning  of  the 
contract  in  the  light  of  the  language  used 
and  the  circumstances  surrounding  the 
parties.  United  States  v.  American 
Surety  Co.  of  N.  Y.,  200  U.  S.  197,  203, 
50  L.  Ed.  436.  See  post.  "Undertaking  of 
Sureties,"  III,  B,  6,  c;  "In  General,"  III, 
E.  1. 

Commercial  guarantee. — The  adjudged 
cases  giving  a  construction  to  bonds  with 
conditions,  made  directly  between  debtor 
and  creditor,  afford  little  aid  in  arriving 
at  the  true  understanding  of  a  commer- 
cial guarantee.  Bell  v.  Bruen,  1  How.  169, 
186,  11  L.  Ed.  89.  See  the  title 
GUARANTY. 

75.  Bond  executed  pursuant  to  articles 
of  agreement. — Finlcy  v.  Lvnn,  6  Cranch 
238,   3    L.    Ed.   211. 

A  bond,  executed  in  pursuance  of  arti- 
cles of  agreement,  may,  in  equity,  be  re- 
formed by  those  articles.  Finley  v.  Lynn, 
6  Cranch  238,  3  L.  Ed.  211.  See  the  title 
RESCISSION.  CANCELLATION  AND 
REFORMATION. 

76.  Bond  and  counterbond  executed. — 
Holt  V.  Rogers.  S  Pet.  -120,  8  L.  Ed.  9».-). 

Title  bond  and  bonds  for  purchase 
money. — R.  executed  a  bond  to  D.  con- 
ditioned that  he  would  make  him  a  fair 
and  indisputable  title  to  a  certain  tract  of 
land,  on  or  before  the  1st  of  January, 
179.');  and  if  no  conveyance  was  then 
made,  that  R.  would  stand  indebted  to  D. 
in  a  certain  sum  of  money,  being  the 
sum  acknowledged  to  be  paid  to  R.  at 
the  time  of  this  contract.  On  the  same 
day  D.  executed  to  R.  a  counterbond,  in 
the  penalty  of  a  certain  sum  of  money 
upon   condition,   after   reciting   the   sale  of 


the  same  land  to  D.  and  the  receipt  by 
R.  of  part  of  the  consideration  money, 
that  if  R.  shall  on  or  before  the  1st  of 
January,  1795;  make  a  fair  and  indisputable 
title  of  the  said  tract  of  land,  and  D.,  after 
that  conveyance  made,  shall,  pay  to  R.  a 
further  certain  sum  of  lawful  money;  but 
if  no  such  conveyance  shall  be  made,  then 
R.  stands  indebted  to  D.  in  the  sum  of 
money  already  advanced  as  mentioned 
aforesaid,  then  this  obligation  to  be  void, 
or  else  remain  in  full  force.  It  was  held 
that,  taking  into  view  the  whole  transac- 
tion, the  two  instruments  of  writing, 
simultaneously  executed,  form  but  one 
entire  contract  and  should  be  construed 
together.  Holt  v.  Rogers,  8  Pet.  420,  432, 
8    L.    Ed.   995. 

The  court  said:  "It  is  true,  that  the 
bond  of  R.  to  D.,  taken'  alone,  presents 
only  the  common  case  of  a  contract  for  a 
sale  of  land,  at  a  specific  price,  with  an 
undertaking  to  make  a  good  and  lawful 
deed  of  the  land,  when  required  by  the 
vendee.  But  the  other  bond,  executed 
contemporaneously  by  D.  to  R.,  is  to  be 
taken  into  consideration  in  ascertaining 
the  true  nature  of  the  transaction.  That 
bond,  however  inaccurate  in  its 
phraseology,  shows,  that  the  real  contract 
between  the  parties  was,  that  R.  should 
make  a  fair  and  indisputable  title  to 
Dickinson,  of  the  land,  on  or  before  the 
1st  of  January,  1795;  and  if  no  conveyance 
was  then  made,  then  R.  was  to  stand 
indebted  to  Dickinson  in  the  said  sum  of 
£45.  Now.  no  other  just  interpretation 
can,  under  the  circumstance,  be  put  upon 
this  language,  than  that  the  parties  in- 
tended that  R.  should  perfect  his  title  to 
the  land  by  a  patent,  and  should  make  a 
conveyance  of  an  indisputable  title  to 
D.,  on  or  before  the  1st  of  January,  1795; 
and  if  not  then  made,  the  contract  of 
sale  was  to  be  deemed  rescinded,  and  the 
£45  purchase  money  was  to  be  repaid  to 
Dickinson.  What  strengthens  this  in- 
terpretation is  that  the  £45  was  not  at 
the  time  actually  paid,  but  was  merely  the 
amount  of  an  antecedent  debt  due  from  R. 
to  D.;  and  the  bond  of  the  latter  con- 
tains no  stipulation  on  his  part,  to  pay 
the  balance  of  the  purchase  money,  ex- 
cept upon  a  conveyance  made  within   the 
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3.  The  Law. — The  law  may  be  considered  as  a  part  of  the  written  condition 
of  every  bond."'^ 

4.  Usage,  Custom  or  Practice. — Usage,  custom  or  practice  with  reference  to 
which  a  bond  is  executed,  becomes  a  part  of  it."** 

5.  Particular  and  General  Words,  Phrases  and  Recitals. — In  the  con- 
struction of  bonds,  with  conditions  for  the  performance  of  duties,  preceded  by 
recitals;  the  general  rule  is,  that  where  the  undertaking  is  general,  it  shall  be 
restrained,  and  its  obligatory  force  limited  within  the  recitals." '^ 

6.  Strict  or  Liberal  Construction — a.  Construction  Consistemt  imth  the 
Right  Favored. — Where  a  bond  is  susceptible  of  two  constructions — the  one 
working  iniustice  and  the  other  consistent  with  the  right  of  the  case — that  one 
should  be  favored  which  standeth  with  the  right. s" 

b.  In  Favor  of  or  against  Obligor  or  Obligee. — A  party  who  takes  a  bond  pre- 
pared by  another,  and  upon  its  faith  incurs  obligations  or  parts  with  his  property,, 
should  have  a  construction  given  to  the  instrument  favorable  to  him.^i 

c.  Undertaking  of  Sureties. — The  undertaking  of  the  sureties  upon  a  bond  is 
to  receive  a  strict  interpretation,  and  is  not  to  be  extended  beyond  the  fair  scope 
of  its  terms.  The  obligation  of  a  surety  is  strictissimi  juris,  and  they  are  charge- 
able only  according  to  the  strict  terms  of  the  bond.^^ 


prescribed  period.  If  the  parties  had  in- 
tended the  sale  to  be  absolute,  the  bond 
of  D.  would  have  contained  an  absolute 
agreement  to  pay  that  balance,  as  the 
other  bond  did  an  absolute  agreement  to 
make  a  conveyance,  when  required."  Holt 
V  Rogers,  8  Pet.  420,  432.  8  L.  Ed.  995. 
See,  also,  the  title  VENDOR  AND 
PURCHASER. 

77.  The  law.— United  States  v.  Price,  9 
How.  83,  91,  13  L.  Ed.  56;  Pickersgill  v. 
Lahens.  15  Wall.   140,  21   L.   Ed.   119. 

78.  Usage,  custom  or  practice. — White 
V.  Vermont,  etc.,  R.  Co..  21  How.  575,  16 
L.  Ed.  221.  See  post,  "Form  and  Charac- 
ter of  Negotiable  Bonds,"  IV.  A,  2.  See 
the   title   USAGES   AND   CUSTOMS. 

79.  Recitals.— Bell  v.  Bruen,  1  How.  169, 
183,  184,  11  L.  Ed.  89. 

In  bonds,  with  conditions  for  the  per- 
formance of  duties,  preceded  by  a  re- 
cital, definite  in  its  terms,  and  to  which 
the  general  words  obviously  refer,  the 
liability  is  limited  within  the  terms  of 
the  recital,  in  restraint  of  the  general 
words.  The  courts  constantly  refer  to 
the  cases  arising  on  bonds  with  condi- 
tions, for  the  rule  of  construction,  and 
apply  it  to  commercial  guarantees;  the 
most  approved  text  writers  on  this  sub- 
ject do  the  same.  Bell  v.  Bruen,  1  How. 
169,  184.  11  L.  Ed.  89.  See  the  title 
GUARANTY. 

80.  Construction  consistent  with  right 
favored. — Nnonan  r.  Bradley,  9  Wall.  394, 
407.   19   L.   Ed.  757. 

81.  In  favor  of  or  against  obligor  or 
obligee. — Noonan  v.  Bradley,  9  Wall.  394, 
19    L.    Ed.    757. 

82.  Undertaking  of  sureties. — Miller  zk 
Stewart.  9  Wheat.  680,  6  L.  Ed.  189; 
Mayer  v.  White,  24  How.  317,  16  L.  Ed. 
657;  United  States  v.  Boyd,  15  Pet.  187, 
10  L.  Ed.  706;  Martin  v.  Thomas,  24  How. 
315,  16  L.  Ed.  689;   Bell  v.  Bruen,  1  How. 


169,  11  L.  Ed.  89;  McMicken  v.  Webb,  6- 
How.  292,  12  L.  Ed.  443;  Leggett  v. 
Humphreys,  21  How.  66,  16  L.  Ed.  50; 
United  States  v.  Price,  9  How.  83,  93,  13 
L.  Ed.  56,  See  ante,  "In  General,"  III, 
B,  2,  a. 

If  there  be  sureties  bound  by  bonds 
with  conditions,  and  the  meaning  is 
doubtful,  the  construction  is  restricted, 
and  made  most  favorable  to  the  sureties. 
Bell  z'.  Bruen,  1  How.  169,  186,  11  L.  Ed. 
89.  See  the  title  PRINCIPAL  AND 
SURETY. 

Thus  a  surety  cannot  be  called  upon  to- 
pay  more  than  the  penalty  of  the  bond. 
Leggett  c'.  Humphreys,  21  How.  66,  16- 
L.  Ed.  50.  See  post,  "In  General,"  III, 
E,    1. 

Waiver  of  notice  of  default. — A  con- 
signee and  another  person  united  in  a 
bond  to  the  manufacturing  company  con- 
ditioned that  the  former  should  pay  to 
the  latter  all  moneys  which  should  be- 
come due,  under,  or  arising  from,  a  written 
agreement  between  said  company  and 
assignee,  and  waiving  notice  of  nonpay- 
ment. It  was  held  that  so  far  as  the 
surety  was  concerned,  his  waiver  of  notice 
applied  to  a  default  by  the  consignee. 
Streeper  v.  Victor  Sewing  Mach.  Co.,  112- 
U.   S.   676,  28   L.  Ed.  852. 

Bonds  for  good  conduct  of  clerk, 
merchants,  etc. — The  class  of  cases  where 
persons  have  been  bound  for  the  good 
conduct  of  the  clerks  of  merchants,  and 
other  persons,  proceed  upon  this 
ground.  "Therefore,  where  an  indemnity 
bond  is  given  to  partners,  by  name,  it  has 
corstantly  been  held,  that  the  under- 
taking stopped  upon  the  admission  of  a 
new  partner.  And  the  only  case,  that 
of  Barclay  v.  Lucas  (1  T.  R.  29,  note  a); 
in  which  a  more  extensive  construction  is 
supposed  to  have  been  given,  confirms  the 
general    rule;    for    that    turned    upon    the 
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C.  Respecting  Parties — 1.  Several,  Joint,  and  Joint  and  SEVER.^L  Bonds. 
— A  bond  may  be  construed  as  joint  or  several  according  to  the  interests  of  the 
parties  appearing  upon  the  face  of  the  obhgation,  if  the  words  are  capable  of 
such  a  construction,^^  but  it  will  not  be  construed  to  be  several,  by  reason  of 
several   interests,   if  it  be  expressly   joint. ^"^ 

Obligation  of  Surety. — By  the  rules  of  the  common  law,  the  bond  being 
joint  and  several,  each  of  the  sureties  is  bound  for  the  whole ;  and  the  contribu- 
tion between  the  cosureties  is  a  matter  with  which  the  obligees  have  no  concern. ^^ 

Surety  Undertaking  as  Partner  with  Debtor. — When  one  who  is  in  reality 
only  surety,  places  himself  in  the  situation  of  a  principal,  by  expressly  reciting 
in  a  joint  and  several  bond  that  he  binds  himself  as  such,  he  undertakes  as  a 
partner  with  the  debtor.^*' 

Rights  of  Survivor  of  Joint  Obligees. — At  law,  the  survivor  of  two  joint 
obligees  is  entitled  to  the  possession  of  the  joint  securities.  He  may  recover  their 
amount,  and  a  court  of  equity  will  not  interfere  with  a  disposition  of  them,  un- 
less some  ground  is  laid  for  its  interposition.^"^ 

2.  Parties  Acting  in  Capacity  oe  Representative  or  Trustee. — See  post, 
"Parties,"  IV,  B,  6,  b;  "Judgment,"  IV,  B,  6,  e;  "PlaintilT,"  VI,  C,  1. 

D.  Conditions — 1.  In  General. — In  the  case  of  the  common  form  of  a  bond 
with  a  penalty,  upon  a  condition  underwritten,  the  condition,  in  a  legal  sense, 
constitutes  no  part  of  the  obligation,  but  is  merely  a  condition,  by  a  compliance 
with  which  a  party  may  discharge  himself  from  the  debt  admitted  to  be  due  by 
the  obligatory  clause.^^ 

2.  Alternative  Conditions — a.  In  General. — Where  the  condition  of  the 
bond  is  in  the  alternative,  the  bond  is  discharged  by  the  performance  of  one  of 
the  alternative  conditions.^^ 

b.  "Or"  Construed  to  Mean  "And,"  and  Vice  Versa. — In  construing  bonds 
the  word  "or"  is  frequently  construed  to  mean  "and,"  and  vice  versa,  in  order 
to  carry  out  the  evident  intent  of  the  parties;  but  such  a  change  cannot  be  made 
when  the  evident  intent  of  the  parties  would  be  thereby  defeated.'-^ 

circumstance,  that  the  security  was  given  States,    98    U.    S.    142,    143,    25    L.    Ed.    65. 

to    the    house,    as    a    banking    house,    and  See    Lewis    v.    Harwood,    6    Cranch    82,    3 

thence     an     intention     was    inferred,     that  L.    Ed.    100. 

the    parties    intended    to    cover    all    losses.  Where   it  was  part  of  the   condition   of 

notwithstanding   a   change   of   partners    in  a    bond    that,    on    the    application    of    the 

the   house."      Miller  v.   Stewart.   9   Wheat.  obligee,   by   a   certain    day,   a   payment    in 

680,   682,   70.3,   6    L.    Ed.    189.  certain  certificates  which  were  not  money 

83.  Several,  joint,  and  joint  and  several  might    be    substituted,    an    alternative    by 

bonds Farni  v.   Tesson,    1    Black   ;509,   17  which    the    penalty    might    be    discharged, 

L.   Ed.   67.  either    by    money    or    the    certificates    was 

84.  Farni  v.  Tesson,  1  Black  309,  315,  created;  although  the  consent  of  both  par- 
17  L.  Ed.  67.  ties   might   be   necessary  to  a   payment   in 

85.  Obligation  of  surety. — Cox  v.  the  latter  way,  and  although  the  obligor 
United  States,  6  Pet.  172,  8  L.  Ed.  359.  might  have  discharged  himself  by  pay- 
See  post.  "In  General,"  III,  E,  1.  See  ment  of  money  on  or  before  a  certain 
the  titles  CONTRIBUTION  AND  EX-  day.  Lewis  v.  Harwood,  6  Cranch  82,  3 
ONERATION;        PRINCIPAL        AND  L.  Ed.  160. 

SURETY.  It  seems  that  if  the  condition  of  a  bond 

In   equity. — See   post,    "In    Equity,"   VI,  be  to  pay  $1,700,  or  the  duties  which  may 

A,  2.  be    ascertained    to    be    due    upon    certain 

86.  Surety  undertaking  as  partner  with  goods  imported,  it  is  not  in  the  option 
debtor. — Sprigg  v.  Bank,  10  Pot.  2,")7.  9  L.  of  the  obligor  to  discharge  the  bond  by 
Ed.  416;  Sprigg  v.  Bank.  14  Pet.  201,  10  payment  of  the  $1,700;  and  that  an  ob- 
L.   Ed.  419.  ligee  may  recover,  even  against   the  sure- 

87.  Rights  of  survivor  of  joint  obligees.  ties,  in  an  action  at  law  upon  the  bond, 
— Penn  v.  Butler,  4  Ball.  354,  1  L.  Ed.  804.  more  than  the  penalty.  Arnold  v.  United 
See  post,  "Parties,"  IV,   B,  6.  b.  States.  9   Cranch    104.   105.  3    L.   Ed.   671. 

88.  Conditions  generally. — United  States  90.  "Or"  construed  to  mean  "and,"  and 
V.  State  Bank,  6  Pet.  29,  39.  8  L.  Ed.  308.  vice  versa.— Dumcnt  v.  United  States,  98 
See     post,     "Plea     of     Performance,     Dis-  U.  S.  142,  143,  25  L.  Ed.  eS'. 

charge.  Avoidance  or  Set-Off,"  VI,  D,  2,  c,  A  bond  given  at  the  port  of  New  York, 

89.  In     general. — Dumont     v.     United       when    certain    goods    were    imported,    was 
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3.  Cumulative  Conditions. — Where  the  conditions  of  a  statutory  bond  are 
cumulative,  the  omission  of  one  condition  cannot  invahdate  the  bond,  so  far  as 
the  other  operates  to  bind  the  party. ^^ 

4.  Illegal  Conditions. — Where  a  bond  contains  conditions,  some  of  which 
are  legal  and  some  illegal,  and  they  are  severable  and  separable,  the  former  may 
be  enforced  and  the  latter  disregarded. ^2  Where  the  conditions  of  a  bond  which 
are  not  sustainable  are  severable  from  those  which  are.  the  latter  hold  good  pro 
tanto,  and  evidence  to  show  a  breach  of  them  is  admissible. ^^ 

5.  Impossible  Conditions. — Originally,  at  law,  in  case  of  breach  of  the  con- 
dition of  a  bond,  the  amount  recoverable  was  that  named  in  the  obligation.  So 
that,  if  the  condition   is  impossible   in   itself  or  in  law,   the  obligation   remains 

absolute.^"* 

Condition  Becoming  Impossible  after  Date  of  Bond. — Where  the  condi- 
tion is  possible  at  the  date  of  the  instrument  and  becomes  impossible  subsequently, 
the  obligation  does  not  become  thereby  discharged,  unless  the  impossibility  of 
performance  was  the  act  of  God,  or  of  the  law,  or  of  the  obligee.^s 


conditioned  that  the  importer  should  pay 
$425 — that  being  the  estimated  duty  based 
on  the  invoice — or  the  amount  which 
should  be  subsequently  ascertained  to  be 
due,  or  that  he  should  within  three  years 
withdraw  and  export  them,  or  transport 
them  to  a  Pacific  port.  That  sum  was 
paid  on  the  withdrawal  of  the  goods, 
but  it  was  less  than  the  duty  which  was 
afterwards  regularly  liquidated.  A  suit 
was  brought  against  the  surety  for  the 
balance.  Held,  that  he  was  not  liable 
therefor.  The  importer  is  liable  for  the 
duty;  but  the  bond  is  discharged  as  to  the 
surety  by  the  performance  of  one  of  its 
alternative  conditions.  That  is  all  the 
obligation  which  he  assumed.  Dumont  v. 
United  States,  98  U.  S.  142,  143,  25  L. 
Ed.   6.5. 

"The  counsel  for  the  government  con- 
tended that  the  condition  ought  to  be 
construed  not  alternatively,  but  as  in- 
tended to  secure  the  payment  at  all 
events  of  the  true  amount  of  duties,  un- 
less the  goods  should  be  exported  or 
sent  to  the  Pacific  coast  within  three 
years.  It  was  shown  that  the  bond  was 
in  the  form  long  in  use,  and  had  been  ap- 
proved by  the  secretary  of  the  treasury, 
and  it  was  undoubtedly  intended  to 
cover  the  full  amount  of  the  duties, 
whether  the  original  estimate  reached  that 
amount  or  not.  The  word  'or'  is 
frequently  construed  to  mean  'and.'  and 
vice  versa,  in  order  to  carry  out  the 
evident  intent  of  the  parties.  But  such 
a  change  cannot  be  made  in  this  case; 
for  if  we  make  'or'  to  read  'and,'  the 
condition  would  require  the  importer  to 
pay  the  actual  duties  in  addition  to  the 
$425.  Besides,  there  are  two  other  alter- 
nate conditions  dependent  upon  the  same 
word  'or;'  namely,  that  the  bond  should 
be  void  if  the  goods  should  be  re-ex- 
ported, or  if  they  should  be  transported 
to  the  Pacific  coast,  within  three  years. 
This  shows  that  the  word  'or'  was  in- 
tended to  have  its  ordinary  sense.  To 
make  the  condition  mean  what  the  counsel 


for  the  government  contends  it  means, 
would  require,  in  place  of  the  word  'or,' 
the  addition  of  several  words,  so  as  to 
make  it  read,  '$425,  and  any  additional 
amount  of  duties  to  be  ascertained  to  be 
due  and  owing  on  the  goods.'  The  court 
would  not  have  been  justified,  in  this  case, 
making  such  a  change  and  addition  by 
way  of  construction."  Dumont  z'.  United 
States,  98  U.  S.  142,  25  L.  Ed.  65. 

91.  Cumulative  conditions. — Farrar  v. 
United  States,  5  Pet.  373.  8  L.  Ed.   159. 

92.  Illegal  conditions. — Daniels  v.  Tear- 
ney,  102  U.  S.  415,  420,  26  L.  Ed.  187; 
United  States  v.  Hodson,  10  Wall  395,  19 
L.  Ed.  937;  United  States  v.  Mora.  97 
U.  S.  413,  24  L.  Ed.  1013.  See  ante, 
"Superadded  Conditions  Disregarded  if 
Separable,"  II.  L.  1,  b.  (3);  "Effect  of 
Partial  Invalidity,"  II,  N. 

93.  United  States  z:  Mora.  97  U.  S. 
413,   24    L.    Ed.    1013. 

"If  the  condition  is  against  a  maxim  or 
rule,  in  law,  as,  'if  a  man  be  bound  with  a 
condition  to  enfeoflF  his  wife,  the  condi- 
tion is  void  and  against  law,  because  it 
is  against  the  maxim  in  law,  and  yet  the 
bond  is  good.'  Co.  Litt.  206b."  Clark  v. 
Barnard.  108  U.  S.  436.  454,  27  L.  Ed. 
780. 

94.  Impossible  conditions. — Clark  v. 
Barnard,  108  U.  S.  436,  454,  27  L.  Ed.  780. 
See  Hughes  z:  Edwards,  9  Wheat.  489, 
493.  6  L.  Ed.  142.  See  post.  "Damages 
and   Amount   of   Recovery,"   VI.   K. 

"As  'if  a  man  be  bound  in  an  obliga- 
tion, etc..  with  condition  that  if  the  obli- 
gor do  go  from  the  church  of  St.  Peter  in 
Westminister  to  the  church  of  St.  Peter 
in  Rome  within  three  hours,  that  then 
the  obligation  shall  be  void.  The  condi- 
tion is  void  and  impossible  and  the  obli- 
gation standeth  good.' "  Clark  v. 
Barnard.   108   U.   S.   4.36.   27   L.    Ed.   780. 

95.  Condition  becoming  impossible  after 
date  of  bond. — Clark  z\  Barnard,  108  U 
S.   436,   454.   27   L.    Ed.   780. 

"The  following  extract  from  Coke  on 
Littleton    expresses    the   law   on    this    sub- 
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The  law  which  renders  the  performance  impossible,  and  therefore  ex- 
cuses failure,  must  be  a  law  operative  in  the  state  when  the  obligation  was  as- 
sumed and  obligatory  in  its  efifects  upon  her  authorities.'"' 

6.  Dependent  and  Independent  Conditions. — See  the  titles  Covenants; 
Deeds;  Vendor  and  Purchaser. 

7.  Contingencies  upon  Which  Obligation  Ceases. — An  agreement  not  to 
enforce  a  bond,  which  is  conditional  in  its  terms,  depending  for  its  operation  upon 
tlie  happening  of  a  contingent  event,  constitutes  in  fact  a  part  of  the  condition 
of  the  bond,  qualifying  its  provisions  for  the  payment  of  the  installments  of 
the  principal  and  interest,  and  declaring,  in  effect,  that  the  payments  shall  not  be 
required,  and  the  obligation  of  the  bond  shall  cease  in  case  the  event  designated 
liappens.  Upon  the  happening  of  such  contingent  event,  the  agreement  becomes 
absolute,  and  may  be  pleaded  as  a  release  to  an  action  on  the  bond.''"^ 

E.  Extent  of  Obligation  or  Liability — 1.  In  General. — The  obligation 
imposed  upon  the  obligors  by  the  condition  of  a  bond  is  measured  by  its  terms. ^^ 


ject,  which  is  repeated  by  Blackstone  and 
other  modern  authorities:  'In  all  cases,' 
says  Lord  Coke,  'where  a  condition  of 
a  bond,  recognizance,  etc.,  is  possible  at 
the  time  of  making  of  the  condition,  and 
before  the  same  can  be  performed,  the 
condition  becomes  impossible  by  the  act 
of  God,  or  of  the  law,  or  of  the  obligee, 
etc.,  there  the  obligation,  etc.,  is  saved. 
But  if  the  condition  of  a  bond,  etc.,  be 
impossible  at  the  time  of  the  making  of 
the  condition,  the  obligation,  etc.,  is  sin- 
gle.' Of  course  the  above  rule  does  not 
apply  to  a  money  bond  given  for  a  debt, 
where  the  condition  is  simply  for  the 
payment  of  a  less  sum  of  money  than  the 
penalty;  for  there,  as  the  books  say,  the 
condition  is  of  the  same  nature  as  the 
obligation  itself,  and  not  collateral  to  it. 
The  bond  in  suit  is  not  such  a  money 
bond.  The  condition  of  an  official  bond 
is  collateral  to  the  obligation  or  penalty; 
it  is  not  based  on  a  prior  debt,  nor  is  it 
evidence  of  a  debt;  and  the  duty  secured 
thereby  does  not  become  a  debt  until 
default  be  made  on  the  part  of  the  princi- 
l)al."  United  States  v.  Thomas,  15  Wall. 
3:57,   351,   21    L.    Ed.    89. 

96.  The  law  which  renders  performance 
impossible. — Clark  v.  Barnard.  10S  U.  S. 
4:i(;,  27  L.  Ed.  780;  Taylor  v.  Taintor.  IG 
Wall.    36G,    21    L.    Ed.    287. 

Bail  bond.— See  the  title  BAIL  AND 
RECOGNIZANCE,  vol.  3.  p.  765. 

97.  Contingencies  upon  which  obliga- 
ticn  ceases. — Noonan  v.  Bradley,  9  Wall. 
394.  407,   19   L.   Ed.   757. 

Where  a  bond  for  the  purchase  money 
of  certain  land  was  delivered  upon  an 
agreement  indorsed  upon  the  bond  by  the 
obligee  that  he  would  not  enforce  the 
1)1  nd  in  case  his  title  to  the  land  should 
fail;  held,  that  the  agreement  was  valid 
and  not  limited  in  its  operation  to  the 
time  when  the  bond  matured  or  the  pen- 
alty became  forfeited,  but  was  a  perpetual 
covenant  not  to  enforce  the  bond  in  case 
the    designated    event    at    any    time    hap- 


pened.     Noonan  v.    Bradley,  9   Wall.   394, 
19  L.   Ed.   757. 

What  would  have  been  the  rights  of  the 
obligor  in  case  the  obligee  or  his  repre- 
sentative had  compelled  the  payment  of 
the  bond  before  the  happening  of  that 
event,  whether  he  would  have  had  any 
remedy  to  recover  back  the  amount  paid, 
or  would  have  been  compelled  to  look 
to  the  covenant  of  warranty  in  his  deed, 
were  questions  not  presented  for  de- 
termination. The  bond  had  not  as  yet 
been  enforced,  and  the  title  to  the  prop- 
erty, which  the  intestate  sold  and  under- 
took to  convey  to  the  vendee  had  failed. 
Under  these  circumstances,  the  repre- 
sentative of  the  vendor  cannot  recover  of 
the  vendee  as  though  the  vendor . had 
transferred  to  him  a  good  and  perfect  title. 
Noonan  v.  Bradley,  9  Wail.  394.  407.  19 
L.    Ed.    757. 

98.  Extent  of  obligation.— United  States 
V.  Robertson,  5  Pet.  641.  8  L.  Ed.  257. 

A  consignee  and  another  person  united 
in  a  bond  to  a  manufacturing  company 
conditioned  that  the  former  should  pay 
to  the  latter  all  moneys  which  should  be- 
come due,  under  or  arising  from,  a  writ- 
ten agreement  between  said  company  and 
consignee,  and  waiving  notice  of  non- 
payment. It  was  held  that  the  condition 
of  the  bond  extended  to  the  payment  of 
notes  made  or  endorsed  by  the  consignee, 
and  transferred  to  the  company.  Streeper 
V.  Victor  Sewing  Machine  Co..  112  U  S 
G76,   28    L.    Ed.    852.  '      " 

An  agreement  by  the  president  and 
directors  in  this  corporate  capacity  in 
which  they  are  mentioned,  rather  than  in 
their  individual  characters  in  which  they 
are  not  mentioned,  is  indicated  by  a  re- 
cital in  the  condition  of  a  bond  in  these 
words:  "And  whereas  an  agreement  has 
this  day  been  entered  into  between  the 
United  States  of  the  one  part,  and  the 
president  and  directors  of  the  said  bank 
of  Somerset  of  the  other  part,  in  these 
words."  etc.  "Whatever  obligations  a 
sense   of   riirht   might    Iiave   imposed   upon 
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Liability  of  Principal  and  Surety. — A  principal  in  a  bond  may  be  liable 
beyond  the  stipulations  of  the  instrument,  independently  of  them,  but  so  far  as 
his  liability  is  in  consequence  of  the  bond,  and  by  force  of  its  terms,  his  surety 
is  bound  with  him.  There  may  be  special  defenses  for  a  surety  arising  out  of 
circumstances  but  in  their  absence,  whatever  concludes  his  principal  as  an  ob- 
ligor concludes  him.''^ 

2.  Commencement  and  Duration. — A  bond  speaks  from  the  time  of  its 
delivery,  not  from  its  date.^ 

Debitum  in  Prsesenti. — In  the  strictest  sense,  a  bond  in  the  common  form  of 
a  bond  with  a  penalty,  upon  a  condition  underwritten,  is  a  debitum  in  prsesenti, 
though,  looking  to  the  condition,   it  may  be  properly  said  to  be  solvendum   in 

futuro.2 

If  intended  to  cover  past  default  or  dereliction  of  duty,  a  bond  should  be 
made   retrospective   in   its   language.^ 

Where  the  condition  of  a  bond  is  prospective,  It  subjects  the  sureties  ta 
liability  only  in  case  of  default  or  official  misconduct  of  the  principal  occurring 
after  the  execution  of  the  instrument.'* 

3.  Maturity — a.  In  General. — As  commonly  understood,  the  word  "ma- 
turity," in  its  application  to  bonds  applies  to  the  time  fixed  for  their  payment, 
which'  is  the  termination  of  the  period  they  have  to  run.^ 


them  (the  obligors),  as  members  of  the 
corporation,  the  obligation  imposed  by 
the  bond  itself  is  measured  by  its  terms. 
They  do  not  midertake  for  their  general 
conduct  as  individuals.  They  do  not  un- 
dertake for  each  other,  as  to  any  matter 
not  expressed  in  the  bond.  They  under- 
take that  the  bank  shall  perform  the 
contract  recited  in  the  condition,  and  for 
nothing  more."  United  States  v.  Robert- 
son.  ,5    Pet.   641,   659,   8   L.    Ed.   257. 

Bond  of  contractor  of  public  work. — 
A  bond  executed  pursuant  to  the  act  of 
August  13,  1894.  28  Stat.  278,  conditioned 
that  the  contractor  of  certain  public  work 
shall  promptly  make  payment  to  all 
persons  supplying  labor  or  materials 
in  the  prosecution  of  the  work  provided 
for  in  said  contract,  protects  all  persons 
supplying  labor  and  materials  used  in  the 
prosecution  of  such  public  work,  whether 
furnished  under  the  contract  direct  to 
the  contractor  or  to  a  subcontractor. 
United  States  v.  American  Surety  Co.  of 
N.   Y.,   200   U.   S.    197,    50   L.   Ed.   436. 

Sales  on  credit. — A  bond  conditioned 
for  the  payment  of  the  moneys  due  and  to 
become  due  on  merchandise  sold  and  to 
be  sold  by  the  obligees  which  they  "have 
bound  and  hereby  bind  themselves  to  pay 
for  in  four  months  after  the  date  of  each 
respective  purchase,"  must  be  deemed  to 
cover  sales  of  merchandise  for  which  the 
purchasers  have  not  been  called  upon  to 
pay  until  four  months  have  elapsed, 
whether  made  on  four  months'  credit  or 
not.  McGuire  v.  Gerstley.  204  U.  S.  489, 
.^l  L.  Ed.  581;  Clark  v.  Gerstley,  204  U. 
S.    504,    51    L.    Ed.    589. 

99.  Liability  of  principal  and  surety. — 
Stovall  V.  Banks,  10  Wall.  583,  588,  19 
L.  Ed.  1036.  See  ante,  "Undertaking  of 
Sureties,"    III,    B,    6,    c;    "Several,    Joint, 


and  Joint  and  Several  Bonds,"  III,  C,  1. 
See  the  title  PRINCIPAL  AND 
SURETY. 

1.  United  States  v.  Le  Baron,  19  How. 
73,  15  L.  Ed.  525,  distinguished  in  United 
States  V.  Eaton,  169  U.  S.  331,  346,  42 
L.  Ed.  767.  See  ante,  "Acceptance  or 
Approval,"   II,   F. 

Bond  of  postmaster  or  deputy — See  the 
title   POSTAL   LAWS. 

2.  Debitum  in  praesenti. — United  States 
v.   State   Bank,  6  Pet.   29,  39,  8   L.   Ed.  308. 

3.  Covering  part  derelictions. — United 
States  V.  Boyd,  5  How.  29,  47,  12  L.  Ed. 
36;  United  States  v.  Boyd,  15  Pet.  187, 
10  L.  Ed.  706;  Farrar  v.  United  States, 
5  Pet.  373,  8  L.  Ed.  159;  United  States  v. 
Girault,    11    How.   22,   30,    13    L.    Ed.    587. 

4.  Condition  prospectiv  e. — United 
States  V.  Bovd,  15  How.  29,  47,  12  L.  Ed. 
36;  United  States  r.  Boyd,  5  Pet.  187,  10 
L.  Ed.  706;  United  States  v.  Girault,  11 
How.  22,  23,  30,  13  L.  Ed.  587;  Farrar  z: 
United  States.  5  Pet.  373,  8  L.  Ed.  159. 
See  the  titles  PRINCIPAL  AND 
SURETY;  PUBLIC  OFFICERS.  And 
as  to  bonds  of  particular  officers,  see,  also, 
the  titles  in  which  the  duties  and  lia- 
bilities of  such  officer  is  treated; 'as  for 
instance,  as  to  bond  of  survey  of  public 
lands,  sec  the   title   PUBLIC  LANDS. 

5.  Maturity. — United  States  v.  Union 
Pac.    R.    Co..   91    U.    S.    72,    23    L.    Ed.    224. 

"Experience  shows  that  the  value  of 
bonds  or  debentures  depends  not  only 
upon  the  sufficiency  of  the  security  and 
the  rate  of  interest,  but  upon  the  length 
of  time  they  have  to  run  and  the  cer- 
tairity  that  they  will  not,  before  the  ex- 
piration of  such  time,  be  called  in  for 
redemption."  City  R.  Co.  v.  Citizens' 
Street  R.  Co.,  166  U.  S.  557,  567,  41  L 
Ed.    1114. 
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A  bond  to  secure  payment  for  goods  sold  on  a  credit  for  a  specified 
period  means  that  the  purchasers  shall  not  be  called  upon  to  pay  until  after 
the  expiration  of  that  period  from  the  date  of  each  of  the  respective  purchasers.^ 

b.  Conditions  Accelerating  Maturity. — Where  a  bond  contains  a  stipulation 
that  upon  default  in  the  payment,  when  due,  of  a  part  of  the  amount  secured, 
the  whole  shall  become  due  and  may  be  collected,  such  a  stipulation  is  valid  and 
it  may  be  enforced  accordingly  in  an  action  at  law.' 

Proof  of  Election. — Wliere  bonds  contain  a  stipulation  that  on  default  in 
payment  of  interest,  the  principal  shall  become  due  at  the  option  of  the  obli- 
gee, the  election  by  the  bondholders  to  consider  the  principal  sum  due  is  suf- 
ficiently proven  by  bringing  a  suit  by  the  trustee  in  the  deed  of  trust  given  to 
secure  them  and  the  production  of  the  bonds  at  the  hearing.^ 

F.  Payment — 1.  Principal  and  Interest. — A  condition  to  pay  bonds  at 
maturity,  implies  an  obligation  to  pay  both  principal  and  interest,  when  the  bonds 
shall  become  due,^  but  such  a  condition  does  not  imply  an  obligation  to  pay  the 
interest  as  it  semiannually  accrues.^*' 

Interest  on  bonds  held  as  collateral  security  should  be  collected  from  the 
date  when  the  bonds  were  actually  delivered  to  the  owner  and  holder  of  them 
and    not    from    the   date   of   their   issue. ^^ 

Rate  of  Interest. — The  rate  of  interest  is  regulated  by  the  law  of  the  state 
where  the  bond   is   made.^- 

Suspension  of  Interest  by  Civil  War. — See  the  title  Interest. 

2.  Place  oe  Payment. — Tlie  designation  of  a  bank  as  the  place  of  payment 
of  a  bond,  imports  a  stipulation  that  its  holder  will  have  it  at  the  bank  when  due 
to  receive  payment,  and  that  the  obligor  will  produce  there  the  funds  to  pay  it.^^ 

3.  Medium  or  Mode  oe  Payment — a.  /;/  General. — The  mode  or  medium 
of  payment  may  be  determined  by  contract  of  the  parties. i'*     Thus  a  bond  may 


6.  Goods    sold    on    specified    credit 

McGuire  v.  Gerstley,  204  U.  S.  489.  51 
L.  Ed.  581;  Clark  z'.  Gerstley,  204  U.  S. 
504,    51    L.    Ed.    589. 

7.  Conditions  accelerating  maturity. — 
Olcott  V.  Bynum,  17  Wall.  44,  62,  21  L.  Ed. 
570;  Noonan  v.  Lee,  2  Black  499,  509.  17 
L.  Ed.  278;  Rice  v.  Edwards,  131  U.  S., 
appx.   clxxv,  25   L.  Ed.  976. 

A  bond  may  contain  a  provision  that 
on  default  of  the  payment  of  an  install- 
ment of  the  interest,  the  principal  shall 
become  due  at  the  election  of  the  holder. 
Rice  V.  Edwards,  131  U.  S.,  appx. 
clxxv,  25  L.   Ed.  976. 

8.  Proof  of  election. — Rice  v.  Edwards, 
131    U.   vS,,   appx.   clxxv,  25   L.   Ed.  976. 

9.  Principal  and  interest. — United 
States  r.  Union  Pac.  R.  Co.,  91  U.  S.  72, 
23    L.    Ed.   224. 

10.  United  States  v.  Union  Pac.  R.  Co., 
91  U.  S.  72.  23  L.  Ed.  224. 

11.  Bonds  held  as  collateral  security. — 
Richardson  z'.  Green,  133  U.  S.  30,  49,  33 
L.    Ed.    516. 

12.  Rate  of  interest.— Ohio  v.  Frank, 
103  U.  S.  697,  26  L.  Ed.  531.  See  the 
titles  CONFLICT  OF  LAWS;  INTER- 
EST. 

Illinois. — Under  the  ruling  of  the  su- 
preme court  of  the  state  of  Illinois,  a 
bond  given  in  that  state  for  a  sum  of 
money  at  a  stipulated  rate  of  interest  not 


exceeding  10  per  cent,  per  annum  bears 
that  rate  as  long  as  the  principal  re- 
mains unpaid;  although  the  legal  rate 
when  not  settled  by  contract  is  6  per 
cent.  This  rule  will  be  enforced  in  the 
supreme  court  of  the  United  States. 
Ohio  Z'.  Frank,  103  U.  S.  697,  20  L.  Ed. 
531. 

13.  Place  of  payment. — Ward  v.  Smith, 
7  Wall.  447,  19  L.  Ed.  297.  See  Gavinzel 
v.  Crump,  22  Wall.  308,  22  L.  Ed.  783. 
Sec,  also,  post.  "Payment  or  Tender," 
V,   A. 

The  designation  of  the  place  of  pay- 
ment in  the  bonds  was  inserted  for  the 
mutual  convenience  of  the  parties.  And 
it  is  the  general  usage  in  such  cases  for 
the  holder  of  the  instrument  to  lodge  it 
with  the  bank  for  collection,  and  the  party 
bound  for  its  payment  can  call  there  and 
take  it  up.  Ward  v.  Smith,  7  Wall.  447, 
19    L.    Ed.    297. 

14.  Medium  of  payment. — Ward  t'. 
Smith,  7  Wall.  447.  19  L.  Ed.  297;  Bron- 
son  V.  Rodes,  7  Wall.  229,  19  L.  Ed.  141, 
reaffirmed  in  Button  v.  Palairet,  154  U. 
S.  563,  19  L.  Ed.  165;  Woodruff  v.  Missis- 
sippi. 162  U.  S.  291,  40  L.  Ed.  973;  Texas, 
etc.,  R.  Co.  V.  iMarlor,  123  U.  S.  687,  31 
L.  Ed.  303;  Maryland  r.  Baltimore,  etc., 
R.  Co.,  22  Wall.  105,  22  L.  Ed.  713.  See 
post,  "In  General,"  IV,  A,  1. 

Railroad  bond. — See  the  titles  PAY- 
IMENT;    RAILROADS. 
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be  made  payable  in  gold  or  silver  coin.^^  in  current  lawful  money, i<'  in  bills  which 
pass  as  money/'   in  bankable  currency/^  etc. 

b.  Stipulations  Subsequently  Indorsed  on  Bond. — Where  bonds  of  a  corpora- 
tion, as  prepared  for  issue  and  sale,  promise  payment  in  lawful  money,  and,  as 
such,  were  guaranteed  by  a  state,  a  stipulation  that  they  shall  be  paid  in  coin, 
subsequently  indorsed  on  them  by  the  corporation,  in  accordance  with  the  re- 
quirement of  purchasers  from  it,  is  supplementary  and  subsidiary,  and  binds  only 
the  corporation  itself. ^^ 


15  Gold  and  silver  coin.— Bronson  v. 
Rodes,  7  Wall.  2:29.  19  L.  Ed.  141,  af- 
firmed in  Dutton  v.  Palairet,  154  U.  S. 
563  19  L  Ed.  165;  Woodruff  v.  Missis- 
sippi 162  U.  S.  291,  40  L.  Ed.  973-.  See 
the  titles  PAYMENT;  TENDER. 

A  bond,  given  in  December,  1851,  for 
payment  of  a  certain  sum,  in  gold  and 
silver  coin,  lawful  money  of  the  United 
States,  with  interest  also  in  coin,  at  a 
rate  specified,  until  repayment,  cannot  be 
discharged  by  a  tender  of  United  States 
notes  issued  under  the  Loan  &  Currency 
Acts  of  1862  and  1863,  and  by  them  de- 
clared to  be  lawful  money  and  a  legal 
tender  for  the  payment  of  debts.  Bron- 
son V.  Redes,  7  Wall.  229,  19  L.  Ed.  141. 
reaffirmed  in  Dutton  v.  Palairet,  154  U.  S. 
563,  19  L.  Ed.  165.  See  the  titles  PAY- 
MENT;   TENDER. 

Certain  bonds  which  were  not  expressly 
payable  in  gold  coin,  acknowledged  an 
indebtedness  in  gold  coin,  which  said  sum 
they  promised  to  pay  and  the  interest 
■coupons  were  payable  specifically  "in  cur- 
rency." It  was  held  that  the  bonds  were 
legally  solvable  in  the  money  of  the 
United  States,  whatever  its  description, 
and  not  in  any  particular  kind  of  that 
money.  Woodruff  v.  Mississippi,  162  U. 
S.  291,  40   L.   Ed.  973. 

16.  Current  lawful  money. — Wharton  v. 
Morris,  1  Dall.  124,  125.  1  L.  Ed.  65; 
Deering  v.  Parker,  4  Dall.,  appx.  xxii,  1 
L.   Ed.   925. 

Current  lawful  money  means  such 
money  as  shall  be  lawful  and  current 
when  payment  is  made.  Wharton  v.  Mor- 
ris. 1  Dall.  124.  125,  1  L.  Ed.  65;  Deering 
V.  Parker,  4  Dall.,  appx.  xxii,  1  L.  Ed.  925. 

"Lawful  current  money  of  Pennsyl- 
vania."— A  bond  was  conditioned  for  the 
payment  in  1782.  of  a  certain  sum  "in 
lawful  current  money  of  Pennsylvania." 
It  was  held  that  these  words  mean  "the 
paper  money  emitted  under  the  authority 
of  congress.  Wharton  v.  IMorris,  1  Dall. 
124.  125.  1  L.  Ed.  65. 

17.  Bills  passing  as  money. — Deering 
V.  Parker,  4  Dall.,  appx.  xxii,  1  L.  Ed. 
925;  Ward  v.  Smith,  7  Wall.  447,  19  L. 
Ed.   297. 

18.  Bankable  currency. — Rives  v.  Duke, 
105   U.   S.   132,  26  L.   Ed.   1031. 

"Bankable  confederate  currency" — "Cur- 
rency of  the  day." — On  the  5th  of  Decem- 


ber, 1863,  after  the  proclamation  of  eman- 
cipation, and  in  that  part  of  Virginia,  the 
people  of  which  were  in  rebellion  against 
the  United  States,  one  resident  therein 
sold  and  delivered  to  another  a  number 
of  slaves,  with  warranty  of  title,  but  not 
of  soundness,  the  purchaser  covenanting 
"to  pay  on  delivery  the  sum  of  $25,000 
in  bankable  Confederate  currency  and,  in 
addition,  to  give  his  note,"  with  two  per- 
sons named  as  sureties  "for  the  further 
sum  of  $20,000,  to  be  paid  in  twelve  months 
after  call,  in  equal  annual  payments  there- 
after or  at  the  purchaser's  option  it  may 
be.  on  call,  all  or  a  part  paid"  and  the 
seller  covenanting  "not  to  call  upon  the 
purchaser  for  specie  when  it  is  at  a  pre- 
mium, but  engaging  on  his  part  to  be 
satisfied,  with  the  bankable  currency  of  the 
day,  on  the  stipulation  to  choose  his  own 
time  for  the  call."  On  the  1st  of  Jan- 
uary, 1864,  the  purchaser,  in  lieu  of  the 
note,  made  to  the  seller  two  bonds,  with 
the  same  persons  as  sureties  to  pay 
$8,000  "on  demand,  or  twelve  months 
thereafter,  at  the  optkm  of  the  obligors." 
and  $12,000  "on  demand,  or  two  years 
thereafter,  at  the  option  of  the  obligors," 
"in  the  bankable  currency  of  the  day  ac- 
cording to  the  agreement  of  the  5th  of 
December  last,"  "the  said  demand  shaH 
be  made  in  writing  by  the  obligee,  his 
heirs  or  legal  representatives  only."  Pay- 
ment of  the  bonds  was  demanded  in  writ- 
ing by  the  obligee  after  the  end  of  the 
war  of  the  rebellion,  and  when  the  bank- 
able currency  of  Virginia  consisted  wholly 
of  notes  of  the  United  States  or  of  the 
national  banks.  It  was  held,  in  an  ac- 
tion on  the  bond,  that  the  plaintiff  had 
no  ground  of  exception  to  an  instruction 
to  the  jury  that,  if  they  found  that  the 
bonds  were  made  in  reference  to  confed- 
erate currency,  the  plaintiff  was  entitled 
to  recover  the  amount,  therein  stipulated 
to  be  paid,  at  the  value  of  Confederate 
money  compared  with  national  currency 
at  the  time  of  the  making  of  the  bonds. 
Rives  V.  Duke.  105  U.  S.  132.  26  L.  Ed. 
1031. 

Generally,  as  to  bonds  solvable  in  Con- 
federate money,  see  the  titles  ILLEGAL 
CONTRACTS;  INTEREST;  PAY- 
MENT; STATES. 

19.  Stipulations  subsequently  indorsed 
on  bond. — Wallace  v.  Loomis,  97  U.  S. 
146,  147,  24  L.  Ed.  895. 
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4.  Authority  to  Receive:  Payment.— The  obligee  may  authorize  another 
to  receive  payment  of  a  boncl.2<> 

5.  Time  and  Place. — See'  post.  'Tlace  and  Time,"  V,  A,  2. 

G.    Bonds  of  Officer,  Agent,  or  Employee.— See  cross  references  given  in 
note.-i 
H.    Operation  as  an  Estoppel. — See  the  title  Estoppel. 

IV.    Negotiability  and  Transfer. 

A.  Negotiability— 1.  In  General. — By  statute  in  some  jurisdictions  bonds 
are  placed  on  the  footing  of  bills  of  exchange  and  promissory  notes,  so  far  as 
respects  negotiability. -- 

2.   Form  and  Character  of  Negotiable  Bonds. — Uncertainty  as  to  parties  -^ 


20.    Authority     to     receive     payment. — 

Ward  V.  Smith,  7  Wall.  447,  19  L.  Ed. 
297;  Gavinzel  v.  Crump,  22  Wall.  308,  22 
L.    Ed.    783. 

Agent.— See  the  title  PRINCIPAL 
AND  AGENT. 

Bank.— See  the  title  BANKS  AND 
BANKING,  ante,  p.  1. 

21  Bond  of  officer,  agent  or  employee. — 
See  ante,  "Certainty  and  Definite- 
ness."  II.  B;  "Commencement  and  Du- 
ration," III,  E,  2;  "Particular  and  Gen- 
eral Words,  Phrases  and  Recitals,"  III, 
B.  5;  "Undertaking  of  Sureties,"  III,  B. 
6,  c.  See  the  titles  BANKS  AND  BANK- 
ING, ante.  p.  1;  CORPORATIONS; 
JOINT  STOCK  COMPANIES;  OFFI- 
CERS AND  AGENTS  OF  PRIVATE 
CORPORATIONS;  PUBLIC  OFFI- 
CERS; UNITED  STATES;  and  all  titles 
which  treat  of  particular  ofificers.  as,  for 
instance,  SHERIFFS  AND  CONSTA- 
BLES. 

22.  Negotiability.— Bradford  v.  Wil- 
liams, 4  How.  576.  11  L.   Ed.  1109. 

Florida  has  such  statute.  Bradford  v. 
Williams,  4  How.  576,  588,  11  L.  Ed. 
1109. 

South  Carolina. — Manufacturing  Co.  v. 
Bradley.    105    U.   S.    175,   26    L.    Ed.    1034. 

By  what  law  governed. — See  the  titles 
CONFLICT  OF  LAWS;  MUNICIPAL. 
COUNTY,  STATE  AND  FEDER.AL 
SECURITIES. 

23.  Uncertainty  as  to  parties. — ^Bonds 
delivered  in  blank  are  negotiable  and  may 
be  tilled  in  the  hands  of  the  holder  with 
his  own  name.  White  v.  Vermont,  etc., 
R.  Co.,  21  How.  575,  16  L.  Ed.  221.  See 
ante.   "Oblipfee,"   II,   C.   2. 

Bonds  payable  to  bearer  are  negotiable. 
— Wilson  County  T'-  Nation;il  Bank,  lOli 
U.  S.  770,  26  L.  Ed.  488;  Thomson  v.  Lee 
County,  3  Wall.  327,  18  L.  Ed.  177.  See 
White  V.  Vermont,  etc..  R.  Co.,  21  How. 
575.   16  L.   Ed.  221. 

The  title  to  bonds,  payable  to  a  par- 
ticular person  or  bearer,  passes  by  de- 
livery and  not  in  virtue  of  any  assign- 
ment. Thompson  ?'.  Perrine,  105  U.  S. 
589.   592,  27   L.   Ed.  29S. 

Corporation  bonds  payrililc  to  bearer, 
have,  in  this  day,  the  qualities  of  negoti- 
able    instruments.      The     corporate     seal 


upon  them  does  not  change  the  case. 
.Mercer  County  v.  Hacket,  1  Wall.  83,  17 
L.  Ed.  548;  Commissioners  of  Kno.x 
County  V.  Aspinwall.  21  How.  539.  16 
L.  Ed.  208;  Woods  v.  Lawrence  County 
1  Black  386,  17  L.  Ed.  122. 

Railroad  bonds — The  usage  and  prac- 
tice of  railroad  companies,  and  of  the 
capitalists  and  business  men  of  the 
country,  and  decisions  of  courts,  have 
made  railroad  bonds  payable  to  bearer  or 
delivered  in  blank  negotiable  instru- 
ments. The  later  English  authorities 
upon  this  point  overruled.  White 
r.  Vermont,  etc..  R.  Co.,  21  How.  575,  16 
L.  Ed.  221.  See  ante,  "Usage,  Custom  or 
S'^'v^^o'     ^^^'  ^'  *•     See  the  title  RAIL- 

Payable  to  bearer  by  subsequent  en- 
dorsement—A  corporation  after  maturity 
of  one  of  Its  sealed  bonds,  indorsed 
thereon,  under  its  seal,  in  consideration 
ot  forbearance  to  a  day  named,  an  agree- 
ment to  pay  the  money  to  bearer,  at  a 
higher  rate  of  interest.  It  was  held  that 
such  instrument  is  negotiable  and  title 
thereto  passes  by  delivery.  Manufactur- 
ing Co.   V.   Bradley,    105   U.    S    175    "6    L 

^'^o.^^oV  T^"Pt^^V°'■  ^'^^  ""■  R'Ple}',  138  \j'. 
b.    93,   34    L.    Ed.    914. 

So  held  as  to  a  bond  of  a  South  Caro- 
lina corporation.  Manufacturing  Co  !■ 
Bradley.   105   U  S.   175.  26   L.   Ed     1034'.       ' 

Bonds  payable  to  bearer  or  registered 
owner.— Bonds  which  are  payable  "to  the 
bearer,  or,  when  registered,  to  the  regis- 
tered owner  thereof;"  and  declared  to  be 
due  on  or  before  a  certain  day,  are  ne'^o- 
tiable.  Dickerman  v.  Northern  Trust 
Co..  176   U.   S.   181,  194.  44  L.   Ed.   423 

A  scaled  bond  payable  to  bcar~er  is- 
sued by^  a  corporation,  is  negotiable 
Mercer  County  v.  Hacket,  1  Wall  83  95' 
17  L.  Ed.  548;  Meyer  v.  Muscatine  1 
Wall.  384  17  L.  Ed.  564:  Gelpcke  v.  Du- 
buque,  1   Wall.    175.    17   L.   Ed.   520. 

Coupon   bonds   and   interest   coupons 

See  the  title  COUPONS. 

County  bond.— Sec  the  title  MUNICI- 
PAL. COUNTY.  STATE  AND  FED- 
ERAL SECURITIES. 

Railroad  bonds.— See  the  title  RMI- 
ROADS.  ■      ^ 
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as  to  the  amount  payable,^^  or  as  to  the  time  of  payment, -^  deprives  a  bond  of 
negotiabiHty. 

3.  Rights  of  Holder. — The  principle  of  bona  fides  appHes  to  purchasers  of 
bonds.2G 

4.  Corporation   Bonds. — See   references  in  note.-" 

B.  Assignability — 1.  At  Common  Law. — A  bond  is  not  assignable  at  com- 
mon law. 2* 

2.  Under  Statutes. — In  many  jurisdictions,  provision  for  assignment  of  bonds 
has  been  made  by  statute.^^ 

3.  Notice  of  Assignment. — If  the  obligee  of  a  bond  assigns  it,  notice  ought 
to  be  given  to  the  obligor,  in  order  to  prevent  his  paying  the  money  to  the  person 
who  has  thus  parted  with  his  interest.  But  there  is  no  positive  law^  that  requires 
a  first  assignee  to  notify  a  subsequent  one.^*^ 

4.  Rights,  Title  and  Liabilities  op  Assignee — a.  Takes  Subject  to  Exist- 
ing Bquities. — An  assignee  of  bonds  takes  them  subject  to  all  equities  existing 
between  the  obligor  and  obligee  at  the  time  of  the  assignment.^^     This  is  the 


24.  Amount  payable. — Parsons  z:  Jack- 
son, 99  U.  S.  434,  25  L.  Ed.  457.  See 
Dickerman  v.  Northern  Trust  Co.,  176 
U.   S.   118,   44   L.   Ed.   423. 

25.  Time  of  payment. — Manufacturing 
Co.  V.  Bradley,  105  U.  S.  175,  26  L.  Ed. 
1034;  Dickerman  7'.  Northern  Trust  Co., 
176  U.   S.    181,   44   L.   Ed.   423. 

Redeemable  by  installments. — The  fact 
that  bonds  otherwise  negotiable  are  re- 
deemable by  installments  determined  by 
drawings  does  not  impair  their  negotia- 
bility. Dickerman  v.  Northern  Trust  Co., 
176  U.  S.  181,  44  L.   Ed.  423. 

Municipal,  county,  state  and  federal 
bonds.— See  the  title  MUNICIPAL, 
COUNTY.  STATE  AND  FEDERAL 
SECURITIES. 

26.  Rights  of  holder. — Murray  v.  Lard- 
ner,  2  Wall.   110,   19  L.   Ed.  857. 

As  to  rights  of  bona  fide  purchaser  of 
negotiable  instruments  including  bonds, 
see  the  title  BILLS,  NOTES  AND 
CHECKS,  ante,  p.  257.  As  to  rights  of 
such  holder  of  coupon  bonds  and  interest 
coupons,   see   the  title   COUPONS. 

27.  Corporation  bonds. — See  ante,  "Ob- 
ligee." II,  C,  2;  "Form  and  Character  of 
Negotiable    Bonds,"   IV,   A,  2. 

As  to  bonds  of  particular  corporations, 
see  the  appropriate  titles,  as  for  instance, 
as  to  bonds  of  railroad  companies,  see 
the  title   RAILROADS. 

Municipal,  county,  state  and  federal 
bonds.— See  the  title  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
SECURlTlEvS. 

Coupons  and  coupon  bonds  generally. 
—See  the  title  COUPONS. 

28.  At  common  law. — Lewis  v.  Har- 
wood,   6   Cranch   82,   85,   3    L.   Ed.    160. 

29.  Under  statute. — Lewis  v.  Harwood, 
6  Cranch  82.  3  L.  Ed.  160;  Bradford  z'. 
Williams.  4  How.  576,  11  L.   Ed.   1109. 

Virginia — Bonds  with  collateral  condi- 
tions.— Under  the  statute  of  Virginia,  act 
of  1748,  ch.  27,  it  was  for  a  long  time 
doubted,  whether  any  but  bonds  condi- 
tioned to  pay  money  or  tobacco  were  as- 


signable. That  question  was,  however, 
at  last  settled  by  the  court  of  appeals,  in 
the  case  of  Henderson  v.  Hepburn,  2  Call 
232.  238,  in  which  it  was  decided,  that  a 
bond  with  a  collateral  condition  was  not. 
within  the  meaning  of  this  act,  assign- 
able. With  this  decision  the  court  not 
only  feels  no  inclination  to  interfere,  but 
thinks  it  a  fair  and  just  exposition  of  the 
acts  which  had  been  passed  on  this  sub- 
ject. The  bonds  intended  by  the  legis- 
lature were  most  clearly  such  as  were  to 
become  void  on  the  payment  of  a  sum 
certain,  and  where  no  intervention  or  as- 
sessment of  a  party  was  necessary.  Lewis 
v.   Harwood,   6   Cranch   82,  3   L.   Ed.   160. 

Bonds  with  collateral  conditions  in  an 
action  upon  which  it  would  be  necessary 
to  assign  breaches,  and  call  in  a  jury  to 
assess  damages,  are  not  assignable,  un- 
der the  Virginia  statute  of  1748,  ch.  27. 
Lewis  z\  Harwood,  6  Cranch  82,  3  L.  Ed. 
160. 

Florida — A  statute  of  Florida  provides 
that  bonds  may  be  assigned.  Bradford 
r.  Williams,  4  How.  576,  11   L.   Ed.  1109. 

30.  Notice  of  assignment. — Inglis  v. 
Inglis,  2  Dall.  45,  1  L.  Ed.  282.  See  post, 
"Takes  Subject  to  Existing  Equities,"  IV, 
B,  4,  a. 

31.  Takes  subject  to  existing  equities. 
—Withers  v.  Greene,  9  How.  213,  13  L. 
Ed.  109;  Scott  z:  Shreeve,  12  Wheat.  605. 
6  L.  Ed.  744;  Wheeler  t-.  Hughes,  1  Dall. 
23.  1  L.  Ed.  20;  Bradford  v.  Williams,  4 
How.  576,  11  L.  Ed.  1109;  Smith  v.  Or- 
ton,  131  U.  S.  Ixxv.  18  L.  Ed.  62. 

The  assignee  takes  the  bonds  subject 
to  every  defense,  which  vitiates  and  de- 
stroys the  legal  force  and  eflfect  of  their 
obligation,  and  to  any  defense  in  dis- 
charge of  the  obligation  existing  at  the 
time  of  the  assignment,  and  can  acquire 
no  greater  rights  by  virtue  thereof  than 
what  belonged  at  the  time  to  the  obligees. 
Bradford  v.  Williams,  4  How.  576,  587.  11 
L.   Ed.   1109. 

An  assignee  of  a  bond  takes  it  at  his 
own  peril,  and   stands  in   the   same  place 
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settled  rule  in  chancery.'^ 

Demand  Obtained  after  Notice. — A  demand  against  the  obligee,  obtained 
by  the  obligor  after  notice  of  the  assignment  of  the  bond,  is  not  a  matter  of 
set-off.3^ 

b.  Where  Bond  an  Incidental  Security. — An  assignment  of  a  debt  may  carry 
with  it  a  bond  as  an  incidental  security.^^ 

c.  Under  State  Statutes. — In  some  states  the  rights  of  the  assignee  are  pre- 
scribed by  statute.^^ 


as  the  obligee,  so  as  to  let  in  every  de- 
falcation which  the  obligor  had  against 
the  obligee,  at  the  time  of  the  assignment, 
or  nc'tice  of  the  assignment.  Wheeler  v. 
Hugl-es,   1   Ball.   23,  28,   1   L.   Ed.  20. 

Failure  cf  consideration. — So  far  as  re- 
lates to  the  question,  whether  the  con- 
sideration has  failed,  the  assignee  stands 
precisely  in  the  situation  of  the  original 
party.  Scott  v.  Shreeve,  12  Wheat.  605, 
6    L.    Ed.    744. 

The  assignee  of  bonds  given  for  the 
indemnity  of  the  obligee,  as  indorsee  of 
notes  drawn  by  the  obligor,  the  consider- 
ation having  failed,  stands  in  the  situa- 
tion of  the  original  parties.  Scott  v. 
Shreeve.    12   Wheat.    605,   6    L.    Ed.   744. 

Where  the  obligor  of  a  single  bill  was 
sued  by  an  assignee,  and  pleaded  that  the 
bill  was  given  for  the  purchase  of  horses 
which  were  not  as  sound  nor  of  as  high 
a  pedigree  as  had  been  represented  by  the 
seller,  such  a  plea  was  admissible.  With- 
ers V.  Greene,  9  How.  213,  13  L.  Ed.  109. 
See  post,  "Pleading."  IV,  B,  6,  c. 

32.  Scott  V.  Shreeve,  12  Wheat.  605,  6 
L.   Ed.   744. 

33.  Demand  obtained  after  notice. — 
George  v.  Tate,  102  U.  S.  ".64,  26  L.  Ed. 
232.  See  Wheeler  v.  Hughes.  1  Dall.  23, 
28,  1  L.  Ed.  20;  Inglis  v.  Inglis.  2  Dall.  45, 
1  L.  Ed.  282.  See  ante,  "Notice  of  As- 
signment,"  IV,   B,  3. 

34.  Bond  an  incidental  security. — 
George  v.  Tate,  102  U.  S.  564,  26  L.  Ed. 
232. 

An  assignment  of  a  claim  in  suit  or 
an  assignment  of  the  judgment,  rendered 
thereon  together  with  all  bonds  and  in- 
struments which  are  taken  during  the 
progress  of  the  suit  and  in  connection 
therewith,  transfers  to  the  assignee,  a 
bond  executed  by  the  defendant,  with 
surety,  by  means  of  which  he  obtained 
the  release  of  property  seized  under  an 
attachment  issued  in  the  suit.  George 
V.   Tate,   102   U.    S.   564,   26   L.   Ed.   232. 

35.  Under  state  statutes. — Withers  v. 
Greene,  9  How.  213,  13  L.  Ed.  109;  Brad- 
ford V.  Williams,  4  How  576,  11  L.  Ed 
1109. 

Alabama.— Under  the  laws  of  Alabama 
in  a  suit  by  an  assignee  of  a  bond  or 
single  bill,  the  defendant  is  allowed  the 
benefit  of  all  payments,  discounts,  and 
set-ofifs.  made,  had  or  possessed  against 
the  sanie,  previous  to  notice  of  the  assign- 
ment, in  the  same  manner  as  if  the  same 
3  IT  S  Enc— 27 


had  been  sued  and  prosecuted  by  the 
obligee  or  payee  therein.  Withers  v. 
Greene,  9   How.  213,   13   L.   Ed.   109. 

The  construction  of  this  provision  is, 
that  where  an  assignee  sues,  the  defend- 
ant is  not  limited  to  showing  payments 
or  set-ofTs  made  before  notice  of  the  as- 
signment, but  may  also  prove  a  total  or 
partial  failure  of  the  consideration  for 
which  the  writing  was  executed.  Withers 
V.   Greene,  9   How.  213,   13   L.   Ed.   109. 

Under  the  Alabama  statute,  the  obligor 
has  the  right  to  rely  in  his  defense,  either 
upon  a  fraud  practised  on  him  in  the 
formation  of  his  contract,  or  on  a  false 
or  fraudulent  warranty,  or  on  a  total  or 
partial  failure  of  the  consideration  on 
which  the  contract  was  entered  into  by 
him,  or  on  any  payments,  discounts,  or 
set-ofifs,  in  the  language  of  the  statute, 
"made,  had  or  possessed  by  him,"  pro- 
vided that  the  three  last  grounds  of  de- 
fense shall  have  come  into  existence,  and 
been  justly  belonging  to  the  obligor  be- 
fore he  had  notice  of  the  assignment  of 
his  obligation.  Withers  v.  Greene.  9  How. 
213,  231.   13  L.  Ed.   109. 

Florida.— By  a  statute  of  Florida  the 
assignee  of  a  bond  becomes  vested  with 
all  the  rights,  powers,  and  capacities  pos- 
sessed by  the  obligees.  Bradford  r.  Wil- 
liams,  4    How.    576,    11    L.    Ed.    1109. 

Under  the  Florida  statute  providing  for 
the  assignment  of  bonds,  and  suit  in  the 
name  of  the  assignee,  if  the  bonds  were 
uncollectible,  at  law,  in  the  hands  of  the 
obligees,  they  must  be  equally  invalid 
and  inoperative  in  the  hands  of  the  as- 
signee, if  the  objection  to  the  bonds  was 
such  as  went  to  vitiate  and  destroy  the 
legal  force  and  effect  of  their  obligation, 
such  as  usury,  illegality,  or  the  like,  which 
would  constitute  a  valid  defense  to  a  suit, 
in  any  form  in  which  it  might  be  brought. 
So,  in  respect  to  any  other  defense  in 
discharge  of  the  obligation,  such  as  pay- 
ment, release,  and  the  like.  This  is  what 
the  statute  intended,  and  is  all  its  lan- 
guage fairly  imports;  and  is,  indeed,  only 
declaratory  of  what  would  have  been  the 
legal  effect,  without  the  particular  phrase- 
ology of  the  section.  But  where  the  only 
objection  made  to  the  bonds  in  the  hands 
of  the  obligees  is  the  want  of  legal  valid- 
it>'  in  a  court  of  law,  arising  out  of  a 
difficulty  as  to  the  parties,  one  of  them 
being  common  to  both  sides  of  the  ob- 
ligation; not  that  they  are  altogether  void 
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d.  Subsequent  Payment  to,  or  Release  by,  Obligee. — See  ante,  "Takes  Sub- 
ject to  Existing  Equities,"   IV,  B,  4,  a. 

e.  Assignee  of  Holder  of  Equitable  Interest. — See  post,  "Parties,"  l\\  B,  6.  b. 

f.  Set-bff.—See  ante,,  "Under  Slate  Statutes,"  IV,  B,  4,  c.  See  the  title 
Set-Off,  Recoupment  and  Counterclaim. 

5.  Recourse  against  Assignor. — The  assignor  of  a  bond  is  not  hable  to  the 
assignee,  on  the  faihire  of  the  obhgor  to  pay.  where  there  is  no  special  covenant 
for  that  purpose.-^*^ 

6.  Actions — a.  J urisdietion.— Jurisdictions  of  Federal  Courts. — See  the 
title  Courts. 

b.  Parties. — At  common  law  an  assignee  of  a  bond  could  not  sue  in  his  own 
name.^"  In  many  jurisdictions  the  common-law  rule  l:as  been  abrogated  by 
statute. 3^ 


and  uncellectible.  for  it  is  conceded  they 
might  have  been  enforced  in  a  court  of 
equity,  they  are  valid  in  the  hands  of  an 
assignee.  They  are  ineffectual  at  law, 
from  defect  of  remedy.  Bradford  t'.  Wil- 
liams, 4  How.  576,  11  L.  Ed.  1109.  See 
post,  "Parties,"   IV,  B,  6,  b. 

36.  Recourse  against  assignor. — Cum- 
mings  f.  Lynn,  1  Dall.  444,  1  L.  Ed.  215. 

37.  Parties. — Withers  t'.  Greene,  9  How. 
213.  222.  13  L.  Ed.  109;  Bradford  v.  Wil- 
lianis,  4  How.  576,  11   L.  Ed.   1109. 

38.  Withers  v.  Greene,  9  How.  213,  224, 
13  L.  Ed.  109;  Bradford  v.  Williams,  4 
How.   576,   11    L.   Ed.   1109. 

Alabama.— The  laws  of  Alabama  per- 
mit the  assignment  of  all  bonds  and  sealed 
instruments,  commonly  called  single  bills, 
so  that  the  assignee  can  sue  in  his  own 
name,  and  maintain  any  action  which  the 
obligee  or  payee  might  have  maintained 
thereon  previous  to  the  assignment;  he 
has  the  same  rights  and  remedies  which 
pertained  to  the  obligee  or  payee,  and 
none  ©ther.  Withers  v.  Greene,  9  How. 
213.   13   L.   Ed.   109. 

Florida. — The  statute  of  Florida  places 
bonds  on  the  footing  of  bills  of  exchange 
and  promissory  notes,  so  far  as  respects 
right  of  the  assignee  to  sue  in  his  own 
name.  Bradford  v.  Williams,  4  How.  576, 
588.  11   L.  Ed.   1109. 

One  of  co-obligors  also  a  co-obligee. 
— Under  the  statute  of  Florida,  where  a 
joint  and  several  bond  was  signed  by 
three  obligors  and  made  payable  to  three 
obligees,  one  of  whom  was  also  one  of 
the  obligors,  and  the  obligees  assigned 
the  bond,  the  fact  that  one  of  the  obligors 
was  also  an  obligee  was  no  valid  defense 
in  a  suit  brought  by  the  assignee  against 
the  two  other  obligors.  Bradford  z\  Wil- 
liams, 4  How.  576,  11  L.  Ed.  1109. 

The  inability  of  one  of  the  obligees  to 
sue  himself  did  not  impair  the  vitality  of 
the  bond,  but  amounted  only  to  an  ob- 
jection to  a  recovery  in  a  court  of  law. 
The  assignment,  and  ability  of  the  as- 
signee to  sue  in  his  own  name,  removed 
this  difficulty.  B'-adford  v.  Williams,  4 
How.   576,   11    L.   Ed.   1100. 


All  parties  concerned  are  to  be  taken  as 
having  assented  to  the  assignment  and 
delivery  to  the  assignee,  and  the  suit  in 
his  name  being  sanctioned  by  the  law, 
there  is  no  well-grounded  objection  to  the 
judgment.  Bradford  v.  Williams,  4  How. 
576.   11   L.   Ed.   1109. 

New  York. — The  assignee  of  a  bond 
and  mortgage  who  by  the  terms  of  the 
assignment  holds  it  as  collateral  security 
for  the  payment  of  another  debt,  maj', 
under  the  111th  and  113th  sections  of  the 
New  York  Code  of  procedure,  sue  witli- 
out  making  his  assignor  a  party  plaintiff 
to  the  suit.  Chew  v.  Brumagen,  13  Wall. 
497.    20    L.    Ed.    663. 

The  assignment  though  expressly  stated 
to  be  for  a  collateral  security,  gave  the 
assignee  the  entire  legal  interest.  It  en- 
abled him  to  employ  the  entire  bond,  if 
necessary,  for  the  payment  of  the  as- 
signor's debt  to  him.  Had  the  assign- 
ment been  without  reference  to  the  pur- 
pose for  which  it  was  made,  it  is  not 
doubted  that  the  assignee  would  have 
been  the  real  party  in  interest,  and  as 
such  entitled  to  sue  without  joining  the 
assignor,  and  this  though  in  fact  made  as 
a  collateral  security.  The  legal  effect  of 
the  transfer  cannot  be  different  because 
the  purpose  of  it  was  expressed.  Chew 
V.  Brumagen.  13  Wall.  497,  504.  20  L.  Ed. 
66.'?. 

The  assignee,  by  taking  the  assignment 
expressly  as  a  collateral  security,  under- 
took to  account  to  his  assignor  for  the 
property  assigned.  He  became  the  holder 
of  the  legal  right  under  an  express  trust 
to  hold  the  beneficial  interest  or  the 
money  collected  primarily  for  himself,  and 
secondly  for  his  assignor.  If  faithless  to 
his  trust,  if  he  colluded  with  the  obligor 
in  the  bond,  he  was  responsible  to  his 
cestui  que  trust.  Chew  v.  Brumagen.'  13 
Wnll.  497.  20  L.   Ed.  663. 

The  assignee  by  the  assignment  became 
the  tru'-^tee  of  an  express  trust,  and  neither 
the  assignor  nor  his  personal  representa- 
tive was  a  necessary  party  to  the  suit 
which  was  brought  upon  the  bond.  They 
were  represented  by  the  trustee,  and  the 
judgment     which      he     recovered     settled 
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Effect  of  statutes. — Statutes  permitting  an  assignee  to  sue  in  his  own  name 
do  not  change  the  rights  of  the  parties  arising  out  of  the  contract  itself  ^» 

Assignee  of  Holder  of  Equitable  Interest.— Under  the  statute  of  Pennsyl- 
vania, act  of  1715,  the  assignee  of  one  holding  the  equitahle  interest  in  a  bond, 
cannot  sue  in  his  own  name.'*^* 


finally  against  them,  and  all  claiming  nn- 
der  them  as  well  as  against  the  assignee, 
the  amount  recoverable.  Chew  v.  Brum- 
agen,    13    Wall.   497,  20   L.    Ed.   6G3. 

Pennsylvania. — Under  the  act  of  the 
assembly  of  Pennsylvania  relating  to  the 
assignment  of  bonds,  the  assignee  may 
sue  in  his  own  name.  Wheeler  v.  Hughes, 
1  Dall.  23,  1  L.  Ed.  20;  Withers  v.  Greene, 
9   How.  213,   13  L.  Ed.   109. 

39.  Effect  of  statutes. — Withers  v. 
Greene,  9   How.   213,   222,    13    L.   Ed.    109. 

Alabama. — In   construing  the   provisions 
of  the   Alabama   statutes   as   being   in   pari 
materia,    they  cannot  be  regarded  as  chang- 
ing  the    rights   of   the   parties   arising   out 
of    the    contract    itself,    nor    as    conferring 
new  rights  on  others  not  inherent  in  such 
original  obligations,  but  they  are  regarded 
rather    as    securing    those    rights,    except 
so  far  as  they  may  have  been  legally  and 
justly    transferred.      "There    could    be    no 
doubt    of   the    right    to   impeach    the    con- 
sideration, or  the  right  to  claim  the  bene- 
fit  of  payments,   set-offs,   or  discounts,  on 
the    part    of    the    obligor    as    against    his 
obligee.     The  statute  was  not  designed  to 
take  from  the  obligor  any  of  these  rights, 
but    merely   to   deny    to   him    the   claim   to 
discharge     his     obligation     by     payments, 
etc.,      to      the      original       obligee,      after 
he    knew     the    obligation     to     have     been 
transferred    to    another.      Neither    did    the 
statute    create    in    the    assignee    any    new 
right  varying  the  character  of  the  contract 
itself.      It    conferred    on    him    merely    the 
rights  to   take   by  assignment,  and   to   sue 
in  his  own   name — in   effect,  the   power   to 
acquire    in    the    mode    prescribed    an    equi- 
table   title   and   to   prosecute    that    title    in 
a    court    of    law.      Contracts    at    common 
law,    to    which    this    simple    power    of    as- 
signment   is    extended    by    statute,    differ 
essentially     from    those     whicli     arise    out 
of  and  are  governed  by  the  law  merchant, 
or   from   such   as   are   placed   on    the    foot- 
ing of  the  law  merchant  by  express  legis- 
lative  enactment."      Withers   v.    Greene,   9 
How.  213,  13   L.  Ed.   109. 

"We  conclude,  then.  that,  in  a  case  like 
the  present,  the  obligor  would  have  the 
right  to  impeach  the  ccns'deration  for 
which  the  writing  was  given,  or  to  show 
its  discharge  by  payments  or  set-offs  made 
or  existing  at  any  time  before  notice  of  as- 
signment, or  by  discounts  to  prove  either 
a  total  or  partial  failure  of  the  consider- 
ation for  which  the  writing  was  executed, 
accordingly  as  the  truth  of  the  case  would 
warrant  either  defense.  This  interpreta- 
tion of  the  law  we  consider  as  accordant, 
not     only     with     the     language     and     the 


rational  meaning  of  the  statute,  but  as  sus- 
tained by  the  decisions  of  the  courts  in 
the  state  whose  peculiar  policy  we  are 
discussing,  and  by  decisions  in  other 
states  upon  statutes  containing  provisions 
similar  to  those  in  the  statute  of  Alabama 
Recurring  to  the  latter  statute  itself,  its 
terms  declare  that  whensoever,  that  is, 
in  every  case,  in  which  suits  shall  be  in- 
stituted founded  on  any  writing  under 
seal,  the  person  to  be  charged  therewith 
comprehending  every  and  any  person! 
whether  he  sustains  a  relation  to  an  as- 
signee or  to  any  other  persons,  may  im- 
peach the  consideration  of  the  bond." 
Withers  v.  Greene.  9  How.  213.  13  L  Ed 
109.  ■ 

In  Pennsylvania,  bonds  were  by  act  of 
assembly  made  assignable,  as  promissory 
notes  in  England  under  the  3d  and  4th 
of  Anne,  but  as  the  statute  of  Pennsyl- 
vania omitted  to  declare  that  those  writ- 
ings "should  be  placed  upon  the  footing 
of  bills  of  exchange,"  it  was  therefore 
decided  that  the  assignee  of  such  writing 
stood  in  the  same  place  as  his  obligee  or 
payee,  so  as  to  let  in  every  defalcation 
which  the  obligor  had  against  him  before 
notice  of  the  assignment,  and  that  the 
only  intent  of  the  act  of  assembly  was  to 
enable  the  assignee  to  sue  in  his  own 
name,  and  to  prevent  the  obligee  from 
reeasing  after  notice  of  assignment 
(Vyheeler  v.  Hughes,  1  Dall.  23,  27,  1  L 
Ed.  20).  This  doctrine  has  been  fre- 
^"f"tly  reaffirmed  in  the  same  state  as 
will    be    seen    in    Inglis    v.    Inglis.    2    Dall. 

tr'  i    ^-    Fn'^2=    «    ^^'S.    &    R.    17.5,    and 
'    Serg.   &    R.   20.      Withers  v.    Greene    9 
How.  213,  13   L.  Ed.  109 

Quaere:  Whether  a  bond  for  the  per- 
formance of  conditions,  is  within  the  pro- 
visions of  the  act  of  the  Pennsylvania  as- 
sembly, enabling  assignees  to  sue  in  their 
own  names.  Sheredine  f  Gaul  '^  Dili 
190.    1    L.    Ed,   344.  '    ~ 

Virginia.— Respecting  the  Virginia  Stat- 
ute It  IS  .said:  "It  was  not  intended 
to  abridge  the  rights  of  the  obli- 
gor, or  to  enlarge  those  of  the  as- 
signee beyond  that  of  suing  in  his 
own  name;  and  since  it  it  clear  that 
prior  to  this  law,  an  original  equity  at- 
tached to  the  bond  followed  it  into  the 
hands  of  the  assignee,  this  law  does  not 
expressly,  nor  by  implication,  destrov  that 
principle."  Withers  t-.  Greene.  9  "How 
213.   221.   13   L.    Ed.    109. 

40.  Assignee  of  holder  of  eauitable  in- 
terest.—Cumnnnos  :■.  Linn,  1  Dall  444  i 
L.   Ed.  215.  ■         .    I 

A   bond   payable    to   A.,   with   a   memo- 
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c.  Pleading. — Averment  of  Nonperformance   of  Dependent   Condition. 

— A  declaration  in  an  action  by  an  assignee,  to  recover  from  his  assignor  upon 
an  assignment  containing  a  dependent  condition,  is  sufficient  if  it  allege  its  non- 
performance according  to  the  true  intent  of  the  parties.^  ^ 

A.  Plea  of  failure  of  consideration  in  a  suit  by  the  assignee  against  the  ob- 
ligor need  not  contain  a  disclaimer  of  the  contract,  and  a  proffer  to  return  the 
property . ■*- 

d.  Evidence. — Parol  Evidence. — In  an  action  by  the  assignee  of  a  bond, 
parol  evidence  is  not  admissible  to  alter  or  vary  the  terms  of  a  written  assign- 
ment.'*^ 

As  to  Bona  Fide  Ownership  for  Value. — See  post.  "Bona  Fides  and  Owner- 
ship," \'I,  I,  7. 

e.  Judgment. — Effect. — If  on  a  suit  by  the  assignee  of  a  bond  and  mortgage 
who  by  the  terms  of  the  assignment  holds  it  as  collateral  security  for  the  pay- 
ment of  another  debt,  under'  the  111th  and  113th  sections  of  the  New  York 
Code  of  procedure,  the  debtor  seek  to  recoup  a  certain  amount  from  the  mortgage 
debt,  and  judgment  goes  accordingly  for  less  than  the  amount  of  the  same,  the 
original  assignor  cannot  bring  suit  for  any  balance.  He  is  concluded  by  the 
former  proceeding.-*^ 

C.    Pledge. — Bonds  may  be  pledged.-*^ 


randum  subjoined,  that  it  was  for  the  use 
of  B..  was  assigned  by  B.  to  C.  It  was 
held,  that  this  was  not  an  assignment, 
within  the  statute  of  Pennsylvania;  and 
that  C.  could  not  maintain  an  action,  in 
his  own  name,  against  the  obligor.  Cum- 
mings  V.  Lynn,  1  Dall.  444,  499,  1  L.  Ed. 
215. 

The  covenant  implied  by  the  word  as- 
signed extends  only  to  this,  that  the  as- 
signee should  receive  the  money  from  the 
obligor  to  his  own  use;  and,  if  the  obligee 
should  receive  it,  that  then  the  assignor 
would  be  answerable  over  for  it  to  the 
assignee.  Cummings  v.  Lynn,  1  Dall.  444. 
499,  1   L.  Ed.  215. 

A  subsequent  assignment  of  the  same 
bond,  by  C.  to  D.,  is  no  more  than  an 
assignment-  of  C.'s  equitable  interest. 
Cummings  v.  Lynn,  1  Dall.  444,  449,  1  L. 
Ed.   21.-). 

41.  Averment  of  nonperformance  of 
dependent  condition. — Ferguson  z\  Har- 
wood,  7  Cranch  408.  3  L.  Ed.  386. 

If  a  bond  of  conveyance  (then  in  suit) 
be  assigned,  and  the  assignor  agree  to 
refund  to  the  assignee  the  value  thereof. 
if  the  property  should  not  be  recovered 
on  the  bond,  it  is  sufficient  for  the  as- 
signee, in  a  suit  against  the  assignor,  upon 
his  promise  to  refund,  to  aver  that  the 
property  was  not  recovered  in  the  suit 
which  was  pending  when  the  agreement 
was  made  to  refund.  Ferguson  v.  Har- 
wood,  7  Cranch  408.  3  L.  Ed.  C86. 

42.  Plea  of  failure  of  consideration. — 
Withers  v.  Greene.  9  How.  213.  13  L.  Ed. 
109. 

It  is  not  a  sufficient  objection  to  the 
plea,  that  it  omits  a  disclaimer  of  the 
contract,  and  a  proflFer  to  return  the  prop- 
erty. If  the  defendant  looked  only  to  a 
mitigation  of  damages,  he  was  not  bound 
to  do  either,  and  therefore  was  not  bound 


to  make  such  an  averment  in  his  plea. 
Withers  v.  Greene,  9  How.  213,  13  L.  Ed. 
109. 

43.  Parol  evidence. — O'Harra  v.  Hall,  4 
Dall.  340,  1  L.  Ed.  858;  Clerk  v.  Russell, 
3  Dall.  415,  1  L.  Ed.  660.  See  the  title 
PAROL  EVIDENCE. 

In  an  action  brought  by  the  assignee 
of  a  bond  against  an  assignor,  upon  a 
written  assignment,  in  general  terms, 
parol  testimony  to  show  that  the  defend- 
ant had  expressly  guarantied  payment  of 
the  bond  is  inadmissible.  The  contract 
of  the  parties  being  in  writing,  no  parol 
testimony  can  be  admitted,  on  trial  at 
law,  to  vary  its  expressions  and  import. 
The  proposition  is  an  offer  to  prove  by 
witnesses,  that  the  assignor  promised 
something,  bej-ond  the  plain  words  of  his 
contract,  and  is  a  case  of  alteration  and 
not  one  of  explanation.  Such  evidence 
is  inadmissible  and  has  been  so  adjudged 
in  Clerk  z\  Russell.  3  Dall.  415,  1  L.  Ed. 
660;  O'Harra  v.  Hall,  4  Dall.  340,  1  L.  Ed. 
858. 

44.  Judgment — Effect. — Chew  v.  Brum- 
agen,  13  Wall.  497.  20  L.  Ed.  663.  See  the 
title  FORMER  ADJUDICATION  OR 
RES  ADJUDICATA. 

By  the  assignment,  the  assignee  of  the 
bond  and  mortgage,  was  clothed  with  the 
legal  interest  therein,  and  when  he  sued, 
the  assignor,  was  not  a  necessar}^  party  tq 
the  suit.  The  judgment  in  the  suit  de- 
termined finallj'  the  amount  of  the  debt 
for  which  the  bond  was  given,  and  neither 
the  assignor  nor  his  administratrix,  nor 
any  subsequent  assignee  of  either  of  them 
can  maintain  that  the  bond  was  not  wholly 
extinguished  in  the  judgment.  They  were 
all  represented  bj*  the  assignee,  and  they 
can  claim  onlv  through  him.  Chew  z: 
Br-ma'^en.  15   Wall.   497,  20  L.  Ed.  663. 

45.  Pledge. — Richardson   z:    Green,   133 
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V.    Performance,  Discharge  or  Breach. 

A.  Payment  or  Tender — 1.  I.v  General. — Payment  may  be  made  in  the 
medium  prescribed  by  the  bond  or  in  such  other  as  is  accepted  by  the  creditor 
as  payment."*^ 

2.  Place  and  Time — a.  Payment  or  Tender  Prevented  by  Default  of  Obligee. 
— Where  the  obHgee  is  in  default  in  not  remaining  at  the  place  of  payment  or 
in  not  appointing  an  attorney  or  agent  to  represent  him  in  his  absence,  and  tender 
of  payment  is  thereby  prevented,  the  bond  is  discharged  as  completely  as  if  the 
tender  had  been  actually  made  and  accepted.^"     If  the  obligor  is  at  the  bank  or 


U.  S.  30,  33  L.  Ed.  516.  See  ante,  "Prin- 
cipal and  Interest,"  III,  F.  1.  See  the 
title  PLEDGE  AND  COLLATERAL 
SECURITY. 

46.  In  general. — Ward  v.  Smith,  7  Wall. 
447,  19  L.  Ed.  297.  S.ee  ante,  "Medium 
or  Mode  of  Payment,"  III,  F,  3. 

Substitution  of  new  bond. — Substitu- 
tion of  a  new  bond,  if  accepted  by  the 
payee  as  payment,  is  a  sufficient  payment; 
but  unless  so  accepted,  a  bond  is  no  satis- 
faction of  another  bond.  Texas  v.  Har- 
denberg,  10  Wall.  68,  19  L.  Ed.  839; 
Hamilton  v.  Callender.  1  Dall.  420,  1  L. 
Ed.  204.  But  see  Texas  v.  White,  7  Wall. 
700,  19  L.  Ed.  227;  United  States  v.  Gir- 
ault,  11  How.  22,  29,  13  L.  Ed.  587.  See 
the  title  NOVATION. 

Bills  of  Massachusetts  or  current  law- 
ful money  of  New  England — A  bond  was 
payable  July  30th,  1735,  "in  good  public 
bills  of  the  province  of  Massachusetts 
Bay,  or  current  lawful  money  of  New 
England,  with  interest."  Partial  payments 
had  been  made  in  a  depreciated  currency, 
and  indorsed  theVeon  at  their  nominal 
amounts.  In  the  year  1752,  a  tender  in 
bills  of  credit,  current  in  New  Hampshire 
was  made.  The  province  bills,  contracted 
for,  had  been  called  in.  The  currency  of 
the  country  had  depreciated.  It  was  held 
that  the  tender  was  not  good,  but  that  the 
partial  payments  ought  to  be  allowed,  ac- 
cording to  the  indorsements;  and  that  as 
to  the  balance  due,  the  loss  from  the  de- 
preciated currency  ought  to  be  divided 
between  the  parties.  Dcering  v.  Parker, 
4  Dall.  appx.  xxiii,  1  L.  Ed.  925.  See 
post,  "Application  of  Partial  Pavments," 
V,  A,  3.     See  the  title   PAYMENT. 

47.  Prevented  by  default  of  obligee. — 
Gavinzel  v.  Crump,  22  Wall.  308.  319,  22 
L.   Ed.   783. 

In  November,  1863,  during  the  rebel- 
lion. Confederate  notes  being  then  so 
much  depressed  in  market  value  that  in 
Richmond,  Virginia,  $3,260  of  them  were 
worth  but  $204  in  gold  coin,  G.,  a  Swiss, 
at  the  time  resident  in  Richmond  but  de- 
sirous to  go  to  Europe — to  escape  to 
which  through  the  rebel  lines  was  then 
extremely  difficult — agreed  to  lend  C,  an 
American,  resident  in  Richmond,  the  said 
sum  of  $3,260  in  the  Confederate  notes 
above  mentioned,  and  C.  borrowed  the 
said  sum  in  such  notes.  C.  executed  his 
bond  to  G.,   by   which  it   was   agreed   that 


the    money    was   not    to   become    due   and 
payable    until    the    Civil    War    should    be 
ended    (during    which    no    interest    should 
be   chargeable),  nor  Ijecome  payable   then 
unless    demand     was    made     for    it;     and, 
moreover,  that  if  C.  was  not  at  that  time 
prepared   to  pay   the   said   sum,   he   should 
have    a    right    to    retain    it    for    two    years 
longer,  when   it   should  become  absolutely 
payable.      The      bond      continued:      "And 
upon    this    further   condition,    that   at   any 
time  after  the  1st  day  of  April,  1864,  and 
during    the    continuance    of    said    war.    if 
the   said   G.,  or  any  attorney  in   fact   duly 
authorized    by    him    to    receive    payment 
of    said    sum,    shall    be    present    in    person 
in   the  city  of  Richmond,  I   shall  have  the 
right   (if  I  elect  to  do  so)   to  tender  said 
'sum,  without  interest  thereon,   to  said   G. 
in   person,  or   to  his  said  attorney  in   fact 
in    person,   in    said    city,   in    current   bank- 
able   funds;    and    upon    such    tender    being 
made   the   said   G.   or  his   said   attorney   in 
fact    shall    be    bound    to   receive    the    same 
in    full    payment    and    satisfaction    of    this 
obligation,    and    thereupon    the    said    obli- 
gation    shall     be     surrendered     and     can- 
celed.    But  siiid  tender  is  not  to  be  made 
except   to   said   G.   or   his   said   attorney   in 
fact   in  person,  in   the   city  aforesaid."     G. 
went    to    Europe    after    the    execution    of 
the  bond,  and  did  not  return  till  after  the 
war   was   ended,   that   is   to   say,   not   until 
June,    1865.      He   then   demanded   pavment 
of    the    $3,260    in    lawful    money     of     the 
United  States.     C.  set  up  and  proved  that 
at  all  times  after  the  1st  of  April.  1864.  he 
had    $3,260    "current    bankable    funds"    on 
hand,  to  pay  to  G.   or  to  any  attornev  in 
fact    authorized    by    G.    to    receive    them, 
but  that  neither  G.  nor  any  such  attorney 
in    fact     was    ever    present    in    Richmond 
until   after   the    war   was   ended,   at   which 
time  the   said  funds  were   worthless.      His 
position  thus  was  that  the  bond  was  dis- 
charged  by   his    readiness    to    tender;    and 
that   this   readiness   of   his   had   been    ren- 
dered  of   no   efTect   by   the   fault   of   G.    in 
not   being  in   Richmond,  or  having  an   at- 
torney in  fact  there  to  receive  the  money. 
Held,     that     there     was     nothing     in     this 
abovc-ouoted  paragraph  of  the  bond  which 
impliedly  obliged  G.  either  to    be    himself 
in    Richmond    at    any    time    after    the    1st 
day   of   April,    1864.   and    during    the    con- 
tinuance   of   the    war,    or    to    have    an    at- 
torney in  fact  there  to  receive  the  money 
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other  designated  place  of  payment,  at  the  maturity  of  the  hond,  with  the  neces- 
sary funds  to  pay  it,  h^  so  far  satisfies  the  contract  that  he  cannot  be  made  re- 
sponsible for  any  future  damages,  either  as  costs  of  suit  or  interest,  for  delay.*^ 

b.  Extending  Time  of  Paynient. — Extending  the  time  of  payment  of  a  bond, 
and  mere  delay  in  enforcing  it  for  the  benefit  of  a  joint  obligor,  will  not  discharge 
a  co-obligor  unless  some  agreement  has  been  made  injurious  to  the  interest  of 
such  co-obligor.^ 9 

c.  Payment  at  Subsequent  Day. — Payment  on  a  day  subsequent  to  that 
named  "as  the  time  of  payment  must  be  of  the  whole  sum  then  due  in  order 
to  discharge  the  bond.^'^ 

3.  Applicatiox  of  Partial  Payments. — Money  paid  on  account  of  a  bond, 
must  first  be  applied  to  discharge  the  interest  due  at  the  time  of  the  payment, 
and  the  residue,  if  any,  credited  toward  satisfaction  of  the  principal.^! 

C  Taking  Collateral  Security. — Taking  collateral  security  merely  does  not 
suspend  the  remedy  on  a  bond.  The  remedy  on  the  collateral  instrument  is 
wholly  immaterial,  unless  it  discharges  or  postpones  that  on  the  original  obliga- 
tion.^^ 

C.  Estoppel  and  Waiver  of  Performance. — Whether  a  parol  waiver  of 
the  notice  stipulated  for  in  a  bond  would,  if  proved,  have  entitled  the  obligee  to 
recover  on  the  bond  in  a  suit  for  a  forfeiture  for  nonfulfillment  of  the  terms  of 
the  bond?  Even  supposing  a  waiver  by  parol  may  discharge  the  party,  so  as  to 
save  a  forfeiture  of  a  bond,  it  does  not  follow,  that  a  waiver  by  parol  is  to  be  ad- 
mitted, to  create  a  forfeiture  of  a  bond.^3 


due  on  the  bond.      Gavinzel  v.  Crump,   22 
Wall.   308,  22   L.   Ed.   783. 

48.  Ward  v.  Smith,  7  Wall.  447.  19  L. 
Ed.    297. 

49.  Extending  time  cf  payment. — Sprigg 
V  Bank,  14  Pet.  201,  10  L.  Ed.  419.  See 
United  States  v.  Hedge,  6  How.  279,  12 
L  Ed.  437;  Clark  v.  Gerstley.  204  U.  S. 
504.  51  L.  Ed.  589.  See  the  title  PRIN- 
CIPAL AND  SURETY. 

Continuation  of  loan. — Several  persons 
executed  a  bond  as  principals  which  was 
discounted  by  a  bank  and  not  paid  at 
maturity  but  the  discount  was  continued 
in  the  ordinary  course  of  business  at  the 
bank  for  some  years.  It  w%s  held  that 
the  continuation  of  the  loan  on  the  bond 
without  notice  as  to  whether  the  same 
was  to  one  or  all  the  obligors  did  not 
impair  the  claim  of  the  bank  to  a  re- 
covery from  each  and  all  of  them.  Sprigg 
V.   Bank.   14   Pet.   201.   10   L.   Ed.   419. 

50.  Payment  at  subsequent  day — United 
States  V.  Gurney,  4  Cranch  333.  2  L.  Ed. 
638. 

B.  in  Philadelphia,  agreed  to  pay  to 
A.'s  agent  170,000  guilders,  in  Amster- 
dam, on  the  first  of  ^^larch;  and  if  he 
should  fail  so  to  do.  then  to  repay  to  A. 
the  value  of  the  said  guilders,  at  the  rate 
of  exchange  cuTent  in  Philadelphia,  at 
the  time  demand  of  payment  was  made, 
together  with  damages  at .  twenty  per 
cent.,  in  the  same  manner  as  if  bills  of 
exchange  had  been  drawn  for  the  said 
sum,  and  they  had  been  returned  pro- 
tested for  nonpayment;  and  lawful  in- 
terest for  any  delay  of  payment  that 
might  take  place  after  the  demand;  B. 
paid    the    170,000   guilders,   in    Amsterdam, 


to  the  agent  of  .\..  on  the  13th  of  May, 
instead  of  the  1st  of  Alarch.  A.  is  not 
entitled  to  the  twenty  per  cent,  damages, 
but  maj-.  in  a  suit  upon  the  bond  given 
to  perform  the  contract,  recover  interest 
on  the  170.000  guilders,  from  the  1st  of 
]\Iarch  to  the  13th  of  May.  United  States 
V.  Gurney,  4  Cranch  333,  2  L.   Ed.  633. 

By  the  statute  cf  Anne,  which  allows 
paj-ment  after  the  daj-  named  in  the  bond, 
the  payment  must  be  of  the  whole  sum 
actually  due.  or  the  action  for  the  pen- 
alty is  not  barred.  United  States  v.  Gur- 
ney, 4  Cranch  333,  342,  2  L.  Ed.  638.  See 
post,  "Measure  of  Damages,"  VI.  K,  1. 

51.  Application  of  partial  payments. — 
Penrose  v.  Hart,  1  Dall.  378,  1  L.  Ed. 
185. 

Partial  payment  having  been  made  by 
the  sureties  (subject  to  all  questions), 
the  application  of  these  payments  was 
made  by  deducting  them  from  the  pen- 
alty of  the  bond,  and  allowing  interest 
on  the  balance  thus  resulting,  from  the 
commencement  of  the  suit,  there  having 
been  no  previous  demand  of  the  penalty, 
or  acknowledgment  that  the  whole  was 
due.  But  interest  was  refused  to  the  sure- 
ties on  the  payment.  McGill  v.  United 
States  Bank,  12  Wheat.  511,  6  L.  Ed.  711. 
See  the  title  PAYMENT. 

Payments  in  depreciated  currency. — 
See  ante.  "In  General,"  V.  A,  1.  See  the 
tide   PAYMENT. 

52.  Taking  ccllateral  security. — United 
States  V.  Hodge,  6  How.  279,  282,  12  L. 
Ed.  437.  See  the  title  PLEDGE  AND 
COLLATERAL  SECURITY. 

£3.     Estcppel    and    waiver    of    perform- 
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D.  Release. — Release  of  Joint  Oblig-or. — If  the  obligee  of  a  joint  bond 
by  two  or  more  agree  with  one  obligor  to  release  him,  and  do  so,  all  the  obligors 
are  thereby  discharged  at  law."^-* 

VI.    Right  of  Action  and  Remedies. 

A.  Nature  and  Form — 1.  Debt. — In  an  action  of  debt  on  bond,  the  demand 
is  for  the  penalty.     The  condition  of  the  bond  is  no  part  of  the  obligation.^^ 

2.  In  Equity — a.  In  Gcmcral. — The  inability  of  a  co-obligee  in  a  bond,  who 
is  also  a  co-obligor,  to  sue  himself  thereon,  is  only  a  technical  objection  to  an  ac- 
tion at  law,  and  the  bond  may  be  enforced  in  a  court  of  equity."'^ 

b.  Joint  and  Several  Bonds. — When  an  obligee  takes  a  joint  and  several  bond, 
he  has  nothing  to  ask  of  equity ;  his  remedy  is  wholly  at  law.-'" 

Death  of  Joint  Obligor. — If  one  of  two  joint  obligors  die  so  that  the  debt 
is  extinguished  against  his  representative,  and  the  surviving  obligor  is  alone 
chargeable,  and  the  remedy  at  law  gone,  a  court  of  equity  will  not  afford  relief, 
for  it  is  not  a  principle  of  equity  that  every  joint  covenant  shall  be  treated  as  if 
it  were  joint  and  several.^'' 

Reformation  by  Making  Joint  Bond  Several. — The  court  will  not  vary  the 
legal  effect  of  the  instrument  by  making  it  several  as  well  as  joint,  unless  it  can 
see,  either  by  independent  testimony  or  from  the  nature  of  the  transaction  itself, 
that  the  parties  concerned  intended  to  create  a  separate,  as  well  as  joint,  lia- 
bility.59 

If  through  fraud,  ignorance,  or  mistake,  the  joint  obligation  does  not  ex- 
press the  meaning  of  the  parties,  it   will  be  reformed   so  as  to  conform  to  it.^® 

Right  to  Several  Indemnity  from  Each  Obligor. — This  has  been  done 
where  there  is  a  previous  equity  which  gives  the  obligee  the  right  to  a  several 
indemnity  from  each  of  the  obligors,  as  in  the  case  of  money  lent  to  both  of 
Ihem.^^  There  a  court  of  equity  will  enforce  the  obligation  against  the  represent- 
atives of  the  deceased  obligor,  although  the  bond  be  joint  and  not  several,  on  the 
ground  that  the  lending  to  both  creates  a  moral  obligation  in  both  to  pay,  and 
that  the  reasonable  presumption  is  the  parties  intended  their  contract  to  be  joint 
and  several,  but   through   fraud,  ignorance,  mistake,  or   want  of  skill,   failed  to 

ance. — United  States  v.  Jones.  8   Pet.  399,  58.    Death  of  joint  obligor. Pickersgill 

416.  8  L.  Ed.  988.  v.    Lahens,    15    Wall.    140.    143,    21    L.    Ed. 

Estoppel  by  wrong  or  default  of  obligee.  119;    United    States    v.    Price,   9    How.   83, 

— See    pest,    "Injunction    against    Enforce-  13    L.    Ed,    56. 

ment,"   VI,   L,   5.     See   the   title   ESTOP-  59.    Refcrmation  by  making  joint  bond 

PEL.  several.— Pickersgill    v.    Lahens,    15    Wall. 

Interest   not   waived  by   accepting   pay-  140,  21  L.  Ed.  119;  United  States  v.  Price, 

ment    after    due — See    ante.    "Payment    at  9    How.    83,   13    L.   Ed.   56.      See    also    the 

Subsequent  Day,"'  V,  A,  2,  c,  title     RESCISSION,     CANCELLATION 

54.  Release    of    joint    obligor.— United  AND  REFORMATION. 

States   V.   Price,  9   How.   83,  91,   13   L.   Ed.  60.     Fraud,      ignorance,      or      mistake.— 

56;    Hunt   v.   Rousmaniere,    1    Pet.    1,   7    L.  Pickersgill    c-     Lahens.    15    Wall      140     ''I 

Ed.  27.     See  the  title  PRINCIPAL  AND  L.  Ed.  119;  United  States  v.  Price   9  How 

SURETY.  83,  13  L.  Ed.  56. 

Happening   of  contingency  upon   which  "Where     the     written     contract     reads 

obligation      ceases.— See      ante.      "Contin-  joint  only,  equity  will  on  request  reform  it, 

gencics    upon    Which    Obligation    Ceases,"  if  it   was   originally   agreed   to   be   several! 

m-    E),    7.  and  by  mistake  or  fraud  was  not  so  writ- 

55.  Debt.— Farni  v.  Tesson,  1  Black  ten;  and  after  reforming  it,  chancery  will 
309,   314,   17    L.   Ed.   67.  enforce    it    against    the    estate    of   one    co- 

56.  In  general.— Bradford  z\  Williams,  obligor  deceased,  as  it  was  supposed  to 
4  How_.   57G.  11   L.  Ed.   1109.  stand    originally.       1     Storv.     Eq.    Jur..     § 

Rescission,    cancellation,    revocation    or  164."     Woodbury.  J.,  dissenting    in  United 

reformation  generally.— Sec   the   title    RE-  States    v.     Price,    9    How     83°'l02     13    L 

SCISSION;      CANCELLATION      AND  Ed.  56.                                   .... 

REFORMATION.  61,     Right    to    several    indemnity    from 

57.  Joint  and  several  bonds.— United  each  obligor.— Pirkcr--i!l  :■  I  aliens  15 
States  V.  Price,  9  How.  83,  95,  13  L.  Wall.  140,  21  L.  Ed.  119;  United  States  v. 
Ed.    56.  Price,  9   How.  83,   13   L.   Ed.  56. 
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accomplish  their  object.^-  This  presumption  is  never  indulged  in  the  case  of  a 
mere  surety,  whose  duty  is  measured  alone  by  the  legal  force  of  the  bond,  and 
who  is  under  no  moral  obligation  whatever  to  pay  the  obligee,  independent  of 
his  covenant,  and  consequently  there  is  nothing  on  which  to  found  an  equity  for 
the  interposition  of  a  court  of  chancery.^^ 

Surety  Participating  in  Consideration. — In  the  cases  in  which  equity  has 
treated  the  obligation  as  joint  and  several,  although  in  form  joint,  the  surety  par- 
ticipated in  the  consideration-^*-* 

If  the  surety  should  die  before  his  principal,  his  representatives  cannot 
be  sued  at  law ;  nor  will  they  be  charged  in  equity/'^ 

c.  Lost  or  Stolen  Bonds. — See  the  titles  Bills,  Notes  and  Checks,  ante, 
p.  257;  Lost  Instruments  and  Records. 

3.  Voluntary  Bonds. — Suit  may  be  maintained  in  a  court  of  competent  ju- 
risdiction upon  a  voluntary  bond,  which  is  valid  as  a  common-law  instrument.^*^ 

B.  Defenses  and  Limitation  of  Actions — 1.  Fraud. — Fraudulent  repre- 
sentations affecting  only  the  consideration  whereby  the  obligor  was  induced  to 
execute  the  bond,  are  insufficient  as  a  defense  at  law,  although  relief  may  be 
had  under  such  circumstances  in  equity .^^ 


62.  Pickersgill  v.  Lahens,  15  Wall.  140. 
21  L.  Ed.  119;  United  States  v.  Price,  9 
How.   83,   13    L.   Ed.   56. 

Where  the  parties  are  joint  debtors  and 
there  is  no  surety  in  the  case,  equity  will 
reform  the  bond,  on  the  mistake  pre- 
sumed from  the  fact  that  both  are  bound 
in  conscience  to  pay,  and  therefore  in- 
tended to  bind  themselves  severally. 
United  States  v.  Price,  9  How.  83,  13  L. 
Ed.   56. 

63.  Pickersgill  v.  Lahens,  15  Wall.  140. 
21  L.  Ed.  119;  United  States  v.  Price,  9 
How.    83,    13    L.    Ed.    56. 

Mistake  of  scrivener. — Where  a  bond 
has  been  made  joint  instead  of  joint  and 
several,  by  mistake  of  a  scrivener,  equity^ 
will  reform  it;  but  it  will  require  a  very' 
clear  and  strong  case  where  a  surety  is 
concerned.  United  States  v.  Price,  9  How. 
83,  13  L.  Ed.  56. 

64.  Surety  participating  in  considera- 
tion.— Pickersgill  v.  Lahens,  15  Wall.  140. 
146,  21  L.  Ed.  119;  United  States  v.  Price, 
9   How.    83,    13    L.    Ed.    56. 

Where  a  joint  bond  has  been  in  equity 
considered  as  several,  there  has  been  a 
credit  given  to  the  different  persons  who 
have  entered  into  the  obligation.  It  is 
not  the  bond  that  first  created  the  liabil- 
ity. United  States  v.  Price,  9  How.  83, 
94,  13  L.  Ed.  56. 

"  'It  is  for  this  reason,'  says  Mr.  Jus- 
tice Story  (Eq.  Jur..  §  164),  'that  equity 
will  not  reform  a  joint  bond  against  a 
mere  surety  so  as  to  make  it  several 
against  him,  on  the  presumption  of  a  mis- 
take from  the  nature  of  the  transaction.'  " 
United  States  v.  Price,  9  How.  83.  95,  13 
L  Ed.  56.  See  the  titles  PRINCIPAL 
AND  SURETY;  RESCISSION.  CAN- 
CELLATION   AND    REFORMATION. 

65.  Death  of  surety  before  principal. — 
Pickersgill  r.  Lahens,  15  Wall.  140.  21  L. 
Ed.  119;  United  States  v.  Price,  9  How. 
83,  13  L.  Ed.   56. 


A  general  statute  enacted  that  a  party 
might  stay,  by  injunction,  proceedings  in 
a  suit  at  law  on  executing  a  bond,  "with 
one  or  more  sufficient  sureties,"  condi- 
tioned, etc.  A,  a  defendant  in  a  case  at 
law,  being  about  to  apply  for  an  injunc- 
tion to  stay  that  suit,  did  accordingly  ex- 
ecute a  joint  bond  with  B  as  co-obligor; 
B  having  no  interest  in  the  suit,  nor  de- 
riving any  benefit  from  the  execution  of 
the  bond.  Held,  that  there  was  nothing 
in  the  language  of  the  statute  which  com- 
pelled the  bond  to  be  joint  and  several 
instead  of  joint  merely;  and  that  being 
in  terms  joint  merely,  and  B  being  in 
fact  but  a  surety,  there  was  no  right  in 
the  obligee  (A  being  insolvent)  to  pur- 
sue B's  estate  in  equity;  B  having  died 
before  A,  and  B's  estate  being  so  dis- 
charged at  law.  Pickersgill  v.  Lahens.  15 
Wall.   140,  21    L.    Ed.    119. 

The  surety  might  have  been  unwilling 
to  assume  the  additional  risks  which  a 
separate  liability  imprsed  on  him.  It 
must  be  supposed,  in  the  absence  of  any 
evidence  on  the  subject,  that  he  knew  the 
legal  differences  between  the  different 
kinds  of  obligations,  and  became  bound  in 
the  way  he  did  because  a  joint  liability  was 
more  advantageous  to  him.  If  this  was 
his  intention,  it  would  be  manifestly  un- 
just for  a  -court  of  equity,  after  the  legal 
status  was  fixed  by  his  death,  to  change 
the  nature  of  the  obligatii:^n  which  he  exe- 
cuted in  order  to  charge  his  estate.  Pick- 
ersgill v.  Lahens,  15  Wall.  140,  145,  21 
L.  Ed.  119.  See  ante,  "The  Law."  III. 
B,  3.  See  the  title  PRINCIPAL  AND 
SURETY. 

66.  Voluntary  bonds. — Postmaster-Gen- 
eral 7'.  Early,  12  Wheat.  136,  6  L.  Ed. 
577;  Jessup  'v.  United  States,  106  U.  S. 
147,  27  L.  Ed.  85.  See  Dugan  v.  United 
States,  3  Wheat.  172,  4  L.  Ed.  62.  See 
ante,  "Voluntary  Bonds  Where  None  Re- 
quired by  Statute,"  II.  M. 

67.  Fraud.— Hartshorn  v.  Day.  19  How. 
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Condition  Prospective. — Where  the  condition  of  a  bond  is  prospective,  fraud 
in  respect  to  past  transactions,  not  within  the  condition,  cannot  render  the  instru- 
ment void  prospectively.*^^ 

The  remedy  is  by  a  direct  proceeding  to  avoid  the  instrument.^^ 
.2,    As  TO  Consideration. — Want   or  failure   of  consideration  cannot  at 
common  law  be  pleaded  in  bar  of  an  action  on  a  bond.'*^     Want  of  consideration 
for  the  bonds  sued  on  affords  no  ground  for  a  demurrer,  as  a  bond  cannot  be 
avoided  at  law  either   for  a  want  or   failure  of  consideration."^^ 

Proof  of  a  partial  failure  of  the  consideration  may  be  given  in  evidence 
in  mitigation  of  the  damages."-  The  English  and  American  cases  show  a  relaxa- 
tion of  the  old  rule,  and  allow  a  defendant  to  obtain  justice  in  this  way  instead 
of  driving  him  to  a  cross  action  for  damas^es.'-^ 

3.  Release. — Release  by  Mistake  of  Law. — If  the  obligee  of  a  joint  bond 
by  two  or  more  agree  with  one  obligor  to  release  him,  and  do  so,  and  all  the 
obligors  are  thereby  discharged  at  law,  equity  will  not  afford  relief  against  the 
legal  consequences,  although  the  release  was  given  under  a  manifest  misappre- 
hension of  the  legal  eft'ect  of  it,  in  relation  to  the  other  obligors.''* 

Conditional  Release   Becoming  Absolute. — An  agreement  not  to  enforce 


211,    15   L.    Ed.    605.      See,   also,    Selden   v. 
Myers,  20  How.  506,   15  L.  Ed.  976. 

At  common  law  in  an  action  of  debt 
on  a  bond,  the  defendant  could  not  plead 
that  he  was  induced  by  fraudulent  repre- 
sentations as  to  the  value  of  a  thing,  to 
execute  the  bond.  Withers  v.  Greene,  9 
How.  213,  218,  13  L.  Ed.  109.  See  post, 
"F.raud,"  VI,  I,  4. 

68.  Condition  prospective. — U  n  i  t  e  d 
States  V.  Boyd,  5  How.  29,  12  L.  Ed.  36; 
United  States  v.  Boyd,  15  Pet.  187,  10  L. 
Ed.   706. 

69.  Remedy.— George  v.  Tate,  102  U.  S. 
564.  26  L.  Ed.  232.  See  Hartshorn  v. 
Day,  19  How.  211,  15  L.  Ed.  605. 

70.  Want  or  failure  of  consideration. — 
Withers  v.  Greene,  9  How.  213,  13  L.  Ed. 
109;  Van  Buren  v.  Diggs,  11  How.  461, 
476,  13  L.  Ed.  771.  See  Chapman  v. 
Smith,  16  How.  114,  14  L.  Ed.  868.  See 
ante,  "Want   of  Consideration,"   II,   H,   1. 

71.  Tyler  v.  Hand,  7  How.  573,  582, 
583,   12   L.   Ed.   824. 

Alabama. — By  a  statute  of  Alabama, 
Aikin,  Dig.,  p.  283,  §  138,  it  is  enacted, 
"that  whensoever  any  suit  is  depending 
in  any  of  the  courts  founded  on  any  writ- 
ing under  the  seal  of  the  person  to  be 
charged  therewith,  it  shall  be  lawful  for 
the  defendant  or  defendants  therein,  by  a 
special  plea,  to  impeach  or  go  into  the 
consideration  of  such  bond,  in  the  same 
manner  as  if  the  said  writing  had  not 
been  sealed."  Withers  v.  Greene,  9  How. 
213,  13  L.  Ed.  109. 

It  is  obvious  that  by  this  statute  special- 
ties are  divested  of  any  force  or  solem- 
nity at  any  time  ascribed  to  them  by  rea- 
son of  their  having  a  seal  annexed,  and 
are  placed,  with  respect  to  all  inquiries 
which  may  be  instituted  into  the  validity 
of  their  consideration,  precisely  upon  the 
footing  of  parol  agreements.  Withers  z'. 
Greene,  9  How.  213,  221,   13  L.   Ed.   109. 


"In  the  case  of  Wilson  v.  Jordan,  in 
3  Stew.  &  P.  (Ala.\  it  is  said  by  the 
court,  on  p.  98:  'The  decisions  of  this 
court  have  gone  far  to  abolish  the  dis- 
tinction with  us  between  the  effect  of  a 
partial  and  total  failure  of  consideration;' 
and  again,  the  court  uses  this  language: 
'Nor  do  we  feel  the  least  dissatisfaction 
with  our  former  decisions,  so  far  as  they 
tend  to  place  partial  and  total  failure 
of  consideration  on  the  same  footing,  in- 
stead of  driving  the  parties  to  circuity  of 
action.'  The  doctrines  ruled  by  the  su- 
preme court  of  .Mabama  are  closely  coin- 
cident with  those  of  the  courts  of  other 
states,  in  the  construction  of  statutes 
similar  to  that  of  the  former  state.  Thus, 
in  the  case  of  Clements  v.  Loggins.  2  Ala. 
514.  as  late  as  1841,  the  court,  by  way 
of  illustration,  refer  to  the  cases  of  Buck- 
ner  v.  Stubblefield.  1  Wash.  (Va.)  296, 
and  of  Hoomes  v.  Smock,  1  Wash.  390, 
decided  by  the  court  of  appeals  upon  the 
Virginia  statute,  a  law  more  restrictive 
in  its  terms  than  is  the  Alabama  stat- 
ute, as  the  fromer  speaks  only  of 
just  discounts  against  the  obligee,  be- 
ing silent  as  to  payment  and  set-off 
(see  3  Stat,  at  L.  379;  4  Stat,  at  L.  275; 
6  Stat,  at  L.  87;  12  Stat,  at  L.  358,  and 
Acts  of  1795.  and  of  January,  1820),  and 
both  the  cases  thus  referred  to  are  in- 
stances of  entire  want  of  consideration, 
the  writings  assigned  having  been  void 
ab  initio."  Withers  z'.  Greene,  9  How, 
213.  223.   13   L.    Ed.   109. 

72.  Proof  of  a  partial  failure  of  the 
consideration. — Withers  v.  Greene,  9  How, 
21,-?.  13  L.  Ed.   109. 

73.  Withers  z\  Greene.  9  How.  213.  13 
L.  Ed.  ion.  See  ante,  "Failure  of  Con- 
sideration."   II,    H.   2. 

74.  Release  by  mistake  of  law. — United 
States  ?'.  Price,  9  How.  83,  91.  13  L.  Ed, 
56;  Hunt  t'.  Rousmaniere.  1  Pet.  1,  7  L, 
Ed.  27.     See  ante,  "Release,"  VI,  B,  3. 
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a  bond,  which  is  conditional  in  its  terms,  depending  for  its  operation  upon  the 
happening  of  a  contingent  event,  becomes  by  the  happening  of  that  event,  abso- 
lute, and  may  be  pleaded  as  a  release  to  the  action.  It  constitutes  in  fact  a  part 
of  the  condition  of  the  bond,  qualifying  its  provisions  for  the  payment  of  the  in- 
stalments of  the  principal  and  interest,  and  declaring,  in  effect,  that  the  pay- 
ments shall  not  be  required,  and  the  obligation  of  the  bond  shall  cease  in  case  the 
event  designated  happens.'^^ 

4.  Accord  and  Satisfaction. — An  assignment  of  debts,  and  balances  of  ac- 
counts, cannot  be  pleaded  as  an  accord  and  satisfaction,  to  an  action  of  debt  on 

a  bond."*^ 

5.  Performance  or  Tender.— See  ante,  "Payment  or  Tender  Prevented  by 
Default  of  Obligee,"  V,  A,  2,  a. 

6.  Limitations. — The  statutes  of  limitations  m   force  m  the  various  states 
prescribe  the  period  of  limitation  for  an  action  on  a  bond.^'^ 

C.     Parties 1.    Plaintiff — a.    In  General. — At  common  law,  an  action  on 

a  bond  can  be  brought  only  by  the  obligee  therein  named," «  or  by  his  legal  repre- 
sentative.'^^ No  person  who  is  not  the  proprietor  of  a  bond  can  have  a  legal  right 
to  put  it  in  suit,  unless  such  right  be  given  by  the  legislature ;  and  no  person  can 
be  authorized  to  use  the  name  of  another,  as  plaintifif  in  such  suit,  without  his  as- 
sent given  in  fact,  or  by  legal  intendment.^*^ 


75.  Conditional  release  becoming  abso- 
lute.—Noonan  V.  Bradley,  9  Wall.  394.  407, 
19  L.  Ed.  7.57.  See  ante,  "In  Favor  of  or 
against  Obligor  or   Obligee,"   III,   B,  6,  b. 

76.  Accord  and  satisfaction. — Buddicum 
V  Kirk,  3  Cranch  293.  2  L.  Ed.  444.  See. 
also,  the  title  ACCORD  AND  SATIS- 
FACTION, vol.    1,  p.   69. 

77.  Limitations — Koshkonong  v.  Bur- 
ton 104  U.  S.  668.  26  L.  Ed.  886,  See, 
also,  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSESSION. 

Whether  a  statute  of  limitations  apply- 
ing to  municipal  bonds  "payable  to  bearer, 
or  to  some  person  or  bearer,  or  to  the 
order  of  some  person,  or  to  some  person 
or  his  order,"  applies  to  bonds  payable  to 
a  railroad  corporation  or  its  assigns. 
Koshkonong  v.  Burton.  104  U.  S.  668,  674, 
26  L.  Ed.  886. 

A  consignee  and  another  person  united 
in  a  bond  to  a  manufacturing  company 
conditioned  that  the  former  should  pay 
to  the  latter  all  moneys  which  should  be- 
come due,  under  or  arising  from,  a  writ- 
ten agreement  between  said  company  and 
consignee,  and  waiving  notice  of  non- 
payment. It  was  held  that  the  liablity 
of  the  surety  arose  on  the  bond,  and  that 
of  the  consignee  on  the  bond  or  the  writ- 
ten agreement,  and  that  the  statute  of 
limitations  in  regard  to  written  agree- 
ments governed  the  case.  Streeper  v. 
Victor  Sewing  Machine  Co.,  112  U.  S. 
676.  28    L.   Ed.   852. 

Raising  bar. — In  Louisiana  verbal  state- 
ments of  the  deceased  debtor,  and  en- 
dorsements, by  himself,  on  the  bond  of 
payments  made,  cannot  be  given  in  evi- 
dence to  prove  against  his  administrator 
an  acknowledgment  of  the  debt  which 
would  otherwise  be  barred  by  the  statute 
of  limitation.  Adger  v.  Alston.  15  Wall. 
555.  21  L.  Ed.  234.  See  the  titles  DEC- 
LARATIONS      AND       ADMISSIONS; 


LIMITATION  OF  ACTIONS  AND  AD- 
VERSE  POSSESSION. 

Wisconsin. — Koshkonong  v.  Burton,  104 
U.   S.  668,  26  L.   Ed.   886. 

Coupons.— See  the  title  COUPONS. 

78.  In   general. — Washington   v.    Young, 

10  Wheat.  406,  6  L.  Ed.  352;  Hendrick  v. 
Lindsay.  93  U.  S.  143,  147,  23  L.  Ed.  855. 

79.  Bradford   v.   Williams,   4    How.    576, 

11  L.   Ed.   1109. 

80.  Washington  v.  Young,  10  Wheat. 
406,  6  L.  Ed.  352.  See,  also.  Hendrick  v. 
Lindsay,  93  U.  S.  143,  149,  23  L.  Ed. 
855. 

Where  the  manager  of  a  lottery,  drawn 
in  pursuance  of  an  ordinance  of  the  cor- 
poration of  the  city  of  Washington,  gave 
a  bond  to  the  corporation,  conditioned 
"truly  and  impartially  to  execute  the  duty 
and  authority  vested  in  him  by  the  ordi- 
nance;" held,  that  the  person  entitled  to 
a  prize  ticket  had  no  right  to  bring  a 
suit  for  the  prize  against  the  manager, 
upon  his  bond,  in  the  name  of  the  corpo- 
ration, without  their  consent.  Washing- 
ton V.  Young.  10  Wheat.  406,  6  L.  Ed. 
352. 

"The  corporation  itself  must  be  consid- 
ered as  the  real  plaintiff,  and  that  its  right 
to  prosecute  the  suit  cannot  be  affected 
by  the  allegation  that  it  is  brought  for  the 
benefit  of  others."  Washington  v.  Young. 
10  Wheat.   406,   409,   6   L.   Ed.   352. 

A  person  entitled  to  a  prize  ticket  has 
undoubtedly  "a  right  to  apply  to  the  cor- 
poration to  direct  the  suit,  and  the  cor- 
poration could  not.  consistently  with  their 
duty,  have  refused  such  application,"  if 
the  purpose  of  the  bond  was  to  secure  the 
fortunate  adventures  in  the  lottery,  not 
to  protect  the  corporation  itself.  But  the 
propriety  of  bringing  such  suit  was  a 
subject  on  which  the  obligees  had  them- 
selves a  right  to  judge.  Washington  v. 
Young,   10   Wheat.   406,   6   L.   Ed.   352. 
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Whfre  the  obligee  is  misdescribed  in  a  bond  he  may  show,  b}-  an  aver- 
ment of  identity,  that  the  bond  was  made  to  him  by  the  description  therein  con- 
tained, and  sue  thereon.'^ ^ 

Trustee. — A  trustee,  to  whom  a  bond  is  executed,  may  sue  thereon. ^^ 
United  States  in  Case  of  Voluntary  Bonds. — If  the  United  States  can, 
without  the  autliority  of  any  statute,  take  a  vahd  bond  payable  to  the  United 
States,  they  can  maintain  a  suit  upon  it  in  their  own  name.  It  would  be  absurd 
to  hold  a  bond  to  be  valid  on  which  a  suit  in  the  name  of  the  obligee  could  not  be 
maintained. ^2 

b.  Joinder — (1)  In  General. — At  common  law  where  a  bond  is  joint  and  not 
several,  all  the  obligees  who  are  alive  must  be  joined  as  plaintiffs.'*^  And  where 
the  bond  is  joint  in  form  merely  but  several  obligations  are  assumed  therein, 
as  to  the  different  obligees,  they  may  bring  a  joint  action  thereon,  though  no 
doubt  each  may  sue  alone  on  his  several  covenant.-*' 

(2)  Objections  for  Misjoinder  or  Nonjoinder. — In  an  action  at  law  on  a  bond 
the  defendant  can  object  to  a  nonjoinder  of  plaintiffs,  not  only  by  demurrer  but 
in  arrest  of  judgment,  under  the  plea  of  the  general  issue. ^^ 

c.  Right  of 'Real  Party  in  Interest. — The  person  named  as  obligee  in  a  bond 
may  sue  thereon,  although  the  bond  be  for  the  use  and  benefit  of  a  third  person. 
The  fact  that  the  obligee  has  no  beneficial  interest  in  the  bond  is  immaterial. ■^'^ 
If,  by  the  condition  of  a  bond,  the  money  to  be  recovered  be  not  for  the  joint 
benefit  of  all  the  obligees,  the  suggestion  of  that  fact  cannot  alter  the  obliga- 
tion ;  but  all  the  parties  having  a  legal  title  to  recover  must  join  in  the  suit.*^^ 
Where  a  law  requires  a  bond  to  be  taken  in  the  name  of  a  public  officer,  but  for 
the  benefit  of  individuals,  the  person  for  whose  use  the  suit  was  brought  is  the 
real  party  to  the  suit,  and  not  the  obligee  in  whose  name  it  was  brought,  who  is 
only  a  nominal  plaintiff.'*'^ 

d.  Death  of  Joint  Obligee. — If  one  of  the  joint  obligees  be  dead,  a  suggestion 
of  that  fact  is  sufficient  to  show  a  right  to  sue  in  the  names  of  the  survivors.^'' 

2.  Parties  Defendant — a.  Joint  Obligation. — At  common  law  if  a  bond  be 
joint  and   not   several,  suit   must  be   brought   against  all   the  obligors  ;^^    but  a 


81.  Obligee     misdescribed     in     bond. — 

United    States   v.    Bradlc}-.    10    Pet.    343,    9 
L.   Ed.  448. 

The  misdescription  of  the  corporate  or 
politic  name  of  the  obligees  in  a  bond, 
by  calling  them  "The  United  States  of 
North  America."  instead  of  America,  is 
cured  by  an  averment  of  identity  in  the 
declaration.  United  States  v.  Bradley,  10 
Pet.   343,  9    L.    Ed.    448. 

82.  Trustee.— Tyler  v.  Hand.  7  Ilow. 
573,    12    L.    Ed.    824. 

83.  United  States  in  case  of  voluntary 
bonds. — Jessup  v.  United  States,  lOfi  U. 
S.  147,  27  L.  Ed.  85.  See  ante.  "Voluntary 
Bonds,"  VI.  A,  3.  See  the  title  UNITED 
STATES. 

84.  In  general. — Farni  v.  Tesson,  1 
Black   309,   17   L.    Ed.   67. 

Omission  to  give  federal  court  jurisdic- 
tion.— Where  some  of  the  obligees  of  a 
bond  who  should  be  joined  as  plaintiffs 
in  a  suit  brought  upon  it  are  omitted  in 
order  to  give  jurisdiction  in  the  case  to 
a  federal  court,  such  a  reason,  even  if 
alleged  in  the  pleading,  would  not  cure 
the  omission.  Farni  v.  Tesson,  1  Black 
309,  17   L.  Ed.  67. 

85.  Farni  v.  Tesson,  1  Black  309,  17 
L.    Ed.    67. 


Where  the  obligors  severally  cove- 
nanted to  "pay  $300  to  A.  and  B.  viz,  to 
A.  $100.  and  to  B.  200,"  each  may  sue 
alone  on  his  several  covenant.  Farni  v. 
Tesson,   1_  Black  309,  17   L.  Ed.  07. 

86.  Objections  for  misjoinder  or  non- 
joinder.— Farni  v.  Tesson,  1  Black  309,  17 
L.   Ed.   67. 

87.  Right  of  real  party  in  interest.— 
Tyler  v.  Hand,  7  How.  573.  584,  12  L  Ed 
824. 

President  upon  bend  for  use  of  orphan 
Indian  children — See  ante,  "Voluntary 
P.ond  Where  None  Required  by  Statute," 
II,  M. 

88.  Farni  v.  Tesson,  1  Black  309,  17  L. 
Ed.   07. 

89.  Browne  v.  Strode,  5  Cranch  303,  305, 
3  L.  Ed.  108;  Florida  v.  Georgia.  17  How. 
478,  498.  499,  15  L.  Ed.  181,  opinion  of 
Curtis,  J.,  dissenting;  McNutt  v.  Bland,  2 
How.  9.  11  L.  Ed.  159;  Huft  v.  Hutchin- 
son, 14  How.  586,  14  L.  Ed.  553.  See  the 
titles  COURTS;   PARTIES. 

90.  Death  of  joint  obligee. — Farni  v. 
Tesson.    1    Black    ;i09.    17    L.    Ed.   67. 

91.  Joint  obligation.— Bradford  v.  Wil- 
liams, 4  How.  576,  588.  11  L.  Ed.  1109; 
United  States  v.  Plodge,  6  How.  279,  12 
L.    Ed.    437. 
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plaintiff  may,  by  statute,  be  allowed,  at  his  election,  to  sue  one  or  all  of  the  ob- 
ligors.^2 

b.  Joint  and  Sez'eral  Obligation. — On  a  joint  and  several  bond,  suit  must  be 
brought  against  all  the  obligors  jointly,  or  against  each  one  severally,  because 
each  is  liable  for  the  whole;  but  a  joint  suit  cannot  be  maintained  against  a  part, 
omitting  the  rest.^"' 

Objection  for  Misjoinder  or  Nonjoinder. — If  on  a  joint  and  several  bond, 
the  plaintiff  bring  a  joint  suit  against  an  intermediate  number  of  the  obligors, 
omitting  the  rest,  such  error  may  take  advantage  of,  by  plea  in  abatement. ^^ 
The  objection,  however,  is  not  fatal  to  the  merits,  but  is  pleadable  in  abatement 
only;  and  if  not  so  pleaded,  it  is  waived,  by  pleading  to  the  merits,  and  is  not 
one  which  can  avail  them  on  writ  of  error. ^^ 

c.  Effect  of  Death  of  Joint  Obligor. — See  ante,  "Jo"''t  and  Several  Obliga- 
tion," VI,  C,  2,  b. 

d.  Nolle  Prosequi  against  Joint  Obligor. — See  post,  "Judgment,"  VI,  L. 

D.  Pleading — 1.  Declaration,  Bill  or  Complaint — a.  Allegations — (1) 
In  General. — In  an  action  on  a  bond,  all  facts  necessary  to  entitle  the  plaintiff 
to  recover  should  be  averred  in  the  declaration  or  complaint. ^''^ 

(2)  As  to  Consideration. — A  declaration  in  an  action  on  a  bond  need  not  al- 
lege a  consideration.^' 

(3)  Title  or  Interest. — The  declaration  need  not  contain  averments  showing 


92.  United  States  v.  Hodge,  6  How.  279, 
12   L.   Ed.  437. 

93.  Joint      and      several      obligation. — 

Minor  v.  Mechanics'  Bank,  1  Pet.  46,  7  L. 
Ed.  47;  Amis  v.  Smith,  16  Pet.  303,  311, 
10  L.  Ed.  973;  United  States  v.  Leffler,  11 
Pet.   86,  96,  9   L.   Ed.   642. 

Mississippi. — Under  the  Mississippi  stat- 
ute, the  obligor  may  hold  any  portion  of 
the  obligees  jointly  and  the  others  sever- 
ally bound  by  the  bond.  Amis  v.  Smith, 
16  Pet  303,  10  L.  Ed.  973.  See  United 
States  V.  Girault,  11  How.  22,  32,  13  L. 
Ed.    587. 

Co-obrgor  also  a  co-obligee. — A  joint 
and  several  bond  was  signed  by  three 
obligors.  B.,  J.,  and  C.  and  made  pay- 
able to  three  obligees,  one  of  whom,  C, 
■was  also  one  of  the  obligors.  The  obli- 
gees assigned  the  bond,  and  the  assignee 
sued  J.  on  the  bond.  Whether  the  obli- 
gees of  the  bonds  in  question  could  have 
maintained  an  action  at  law  against  J. 
is  a  question  which  was  not  determined. 
The  court  said:  "It  is  not  easy  to  per- 
ceive the  force  of  the  objection  urged 
against  it,  namely,  that  C,  one  of  the  co- 
obligors,  is  also  an  obligee.  The  bond  is 
joint  and  several,  and  the  suit  against  J. 
one  of  the  obligors;  and  if  it  had  been 
brought  in  the  name  of  the  obligees.  C. 
would  not  have  been  a  party  plaintiff  and 
defendant,  which  creates  the  technical  dif- 
ficulty in  maintaining  the  action  at  law." 
Bradford  v.  Williams.  4  How.  576,  586,  11 
L.  Ed.  1109. 

Co-obligor  making  obligee  his  exec- 
utor.— "It  has  been  held,  that  if  two 
are  bound  jointly  and  severally,  and  one 
of  them  makes  the  obligee  his  executor, 
the    obligee    may,    notwithstanding,    main- 


tain an  action  against  the  other  obligor. 
Cock  V.  Cross.  2  Lev.  73;  5  Bac.  Abr.  816, 
tit.  Oblig.  D.  4."  Bradford  v.  Williams,  4 
How.  576.  587,  11  L.  Ed.  1109. 

94.  Objection  for  misjoinder  or  non- 
joinder— Elinor  t'.  Mechanics'  Bank,  1 
Pet.  46,  7  L.  Ed.  47;  United  States  v. 
Leffler,  11  Pet.  86,  9  L.  Ed.  642. 

95.  Minor  v.  Mechanics'  Bank,  1  Pet. 
46,  7  L.  Ed.  47;  United  States  v.  Lefifler, 
11   Pet.  86,  96,  9   L.   Ed.  642. 

The  reason  is.  "that  the  obligation  is 
still  the  deed  of  all  the  obligors  who  are 
sued  though  not  solely  their  deed;  and 
therefore,  there  is  no  variance,  in  point 
of  law,  between  the  deed  declared  on 
and  that  proved;  it  is  still  the  joint  deed 
of  the  parties  sued,  although  others  have 
joined  in  it."  Minor  r.  Mechanics'  Bank, 
1  Pet.  46.  7  L.  Ed.  47;  United  States  v. 
Leffler,   11   Pet.   86,  9  L.   Ed.   642. 

Suit  against  four  sureties. — If  a  suit  on 
such  bond  is  brought  against  four  sure- 
ties onl}',  and  they  omitted  to  take  the 
exception,  by  a  plea  in  abatement,  the 
judgment  is  unimpeachable.  Minor  v. 
Mechanics'  Bank.  1  Pet.  46,  7  L.  Ed.  47; 
United  States  v.  Leffler,  11  Pet.  86,  9  L. 
Ed.   642. 

96.  In  general. — Tyler  f.  Hand,  7  How. 
573,  584,  585.  12   L.   Ed.   824. 

97.  As  to  consideration. — Tvler  v.  Hand, 
7   How.    573,   12   L.   Ed.    824. 

Where  bonds  were  given  to  the  presi- 
dent of  the  United  States,  and  his  suc- 
cessors in  office,  for  the  use  of  the  orphan 
children  of  certain  Indians,  and  the  dec- 
larat'on  so  averred,  it  was  not  a  valid 
reason  to  say.  in  support  of  the  de- 
murrer, that  the  bonds  were  given  with- 
out con=ide"ntion.  Tyler  v.  Hand,  7  How. 
573.    12    L.    Ed.    824. 
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the    obligee's  title    to  the    bonds  sued    on    or  averments  of  a    beneficial    interest 
therein. ^^ 

(4)  As  to  Cestui  Que  Use. — Where  a  bond  is  given  for  the  use  of  third  per- 
sons, it  is  not  necessary  for  the  obligee,  designated  in  the  bond,  to  name  the 
cestui  que  use  in  the  declaration  or  set  out  the  individual  uses.'''' 

(5)  Conditions. — In  the  declarations  on  bonds  with  a  condition,  no  notice 
need  be  taken  of  the  existence  of  the  condition.^ 

Bond  to  Secure  Sales  Made  on  Specified  Credit. — If  the  declaration  in 
an  action  on  a  bond  conditioned  for  the  payment  for  merchandise  sold  on  a 
credit  for  a  specified  period,  which  means  that  the  purchasers  shall  not  be  called 
upon  to  pay  until  after  the  expiration  of  that  period,  from  the  date  of  each  of 
the  respective  purchasers,  shows  that  such  period  has  actually  elapsed  since  the 
last  sale  sued  for  was  made,  it  is  sufficient  to  show  a  violation  of  the  terms  of 
the  bond  although  it  does  not  show  that  the  terms  of  the  sale  of  the  merchandise 
were  those  set  forth  in  the  bond.- 

(6)  Fraud,  Accident  or  Mistake. — In  order  that  equity  may  reform  a  bond 
joint  on  its  face,  to  read  joint  and  several  on  the  ground  of  fraud,  accident  or 
mistake,  there  must  be  an  allegation  of  fraud,  accident  or  mistake  in  the  title.^ 

b.  Assignment  of  Breaches. — The  assignment  of  a  breach  of  the  bond  must 
set  forth  with  reasoi-iable  certainty  a  sufficient  cause  of  action,  and  a  declaration 
which  does  not  set  out  such  a  breach  is  defective.'* 


98.  Title  or  interest. — Tyler  v.  Hand, 
7    How.    573,    12    L.    Ed.    824. 

Where  bonds  were  given  to  the  presi- 
dent of  the  United  States,  and  his  suc- 
cessors in  office,  for  the  use  of  the  orphan 
children  of  certain  Indians,  and  the  dec- 
laration so  averred,  it  is  not  good  ground 
for  a  demurrer  for  the  defendant  to  say 
that  the  plaintiff  has  shown  no  title  to 
the  bonds,  nor  such  an  interest  in  the 
suit  as  will  autiiorize  him  to  maintain  an 
action  on  the  same.  It  is  not  a  good  ob- 
jection to  matter  of  form  or  substance. 
Tyler  v.  Hand,  7  How.  573,  12  L.  Ed. 
824. 

99.  As  to  cestui  que  use. — Tyler  v. 
Hand.  7   How.   573,  12   L.   Ed.   824. 

Where  a  bond  was  given  to  the  presi- 
dent of  the  United  States,  and  his  suc- 
cessor in  office,  for  the  lise  of  the  orphan 
children  of  certain  Indians,  and  the  dec- 
laration so  averred,  it  was  not  a  good 
ground  of  demurrer  to  say  that  the  cestui 
que  use  was  not  named  in  the  declaration. 
The  demurrer  admits  that  the  recital  of 
the  use  in  the  declaration  was  correct,  and 
it  was  not  necessary  for  the  plaintiff  to 
set  out  the  individual  uses,  when  the  uses 
were  general  in  the  bonds.  Tyler  v. 
Hand,  7  How.  573.  12  L.  Ed.  824. 

1.  Conditions. — United  States  v.  State 
Bank,  6   Pet.  29,  39,  8   L.   Ed.  308. 

"In  an  action  of  debt  on  a  bond,  the 
demand  is  for  the  p?nalty.  The  condition 
of  the  bond  is  no  part  of  the  obligation. 
*  *  *  The  plaintiff  may  declare  on  it  as 
single,  and  defendant  would  then  have  to 
pray  oyer  of  the  deed."  Farni  v.  Tesson, 
1  Black  309,  314,  17  L.  Ed.  G7.  See  post, 
"Plea  of  Performance.  Discharge,  Avoid- 
ance or  Set-Ofif,"  VI,  D,  2,   c. 

2.  Bend  to  secure  sales  made  on  speci- 
fied  credit.— McGuire   v.    Gcrstley,   204    U. 


S.    489,    51    L.   Ed.   581,   followed   in   Clark 
Z'.   Gerstley,  204  U.  S.  504,   51   L.   Ed.   589. 

3.  Fraud,  accident  or  mistake. — United 
States  V.    Price,  9  How.   S3,   13    L.   Ed.   56. 

4.  Assignment  of  breaches. — South  v. 
Maryland,  18  How.  396,  15  L.  Ed.  433; 
Karthaus  v.  Ferrer,  1  Pet.  222,  7  L.  Ed. 
121;  United  States  v.  Linn,  1  How.  104, 
11  L.  Ed.  64. 

The  condition  is  usually  set  out  in  the 
declaration.  South  v.  Maryland,  18  How. 
396,  15  L.  Ed.  433;  United  States  v.  Linn, 
1   How.   104,   11   L.   Ed.   64. 

A  written  agreement  between  a  com- 
pany making  sewing  machines,  and  a  con- 
signee to  receive  and  sell  them  on  com- 
mission, provided  that  the  commission 
should  be  calculated  on  the  retail  prices 
for  which  the  machines  should  be  sold, 
as  reported  by  the  consignee,  and  that  at- 
tachments should  be  sold  to  the  consignee 
at  the  lowest  wholesale  rates.  The  pro- 
ceeds of  sales  of  machines,  beyond  the 
commission,  belonged  to  the  company. 
In  a  suit  by  it  against  the  consignee  and 
a  person  liable  with  him,  on  a  bond  for 
his  indebtedness,  to  recover  such  pro- 
ceeds, and  the  sale  price  of  attachments, 
the  complaint  set  forth  schedules  show- 
ing the  retail  price  of  each  machine  sold, 
as  so  reported,  and  the  excess  of  money, 
beyond  commission,  retained  by  the  con- 
signee, and  the  price  of  each  attachment 
sold  to  the  consignee.  It  was  held  that 
the  complaint  was  sufficient.  As  the 
agreement  was  executory,  it  was  neces- 
sary to  set  out  consignments  and  sales, 
and  resulting  amounts  due,  to  establish 
breaches.  Streeper  r  \'ictor  Sewing  Ma- 
chine Co.,    112   U.   S.   (i.(3.  28   L.    Ed.   852. 

Bond  to  prosecute  writ  of  replevin. — 
Where  a  declaration  is  on  a  bond  ijiven 
to  prosecute  with  effect  a  writ  of  replevin, 
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Number  of  Breaches. — If  a  statute  permits,  any  number  of  breaches  may- 
be assigned  by  the  plaintifif.^ 

2.  Plea  or  Answer — a.  Denial  of  or  Aiisr.ccr  to  Breach. — In  an  action  of 
debt  upon  a  bond,  a  plea  which  affords  a  full  and  complete  answer  to  the 
breach   assigned   in   the   declaration   is   good,   and   should   not   be   demurred   to.*^ 

Conclusion. — A  plea  to  an  action  of  debt  on  a  bond,  which  takes  issue  upon 
the  breach,  assigned  in  the  declaration,  should  conclude  to  the  country;  but 
this  defect  is  available  only  by  a  special   demurrer." 

b.  Plea  Impeaching  Consideration. — At  law  anything  illegal  in  the  consider- 
ation of  a  bond  can  only  be  pleaded  in  bar  to  the  action,  and  is  not  available 
as  a  ground  of  demurrer. ^ 

c.  Plea  of  Performance,  Discharge,  Avoidance  or  Set-Off. — In  an  action  on 
a  bond  with  a  condition,  where  the  declaration  does  not  set  out  the  condition, 
if  the  defendant  would  avail  himself  of  it,  he  must  pray  oyer  of  it.  and  plead  it  by 
wav  of  discharge.*'  In  such  case,  the  defendant  cannot  plead  performance 
without  first  craving  oyer  of  the  condition. i'^  After  oyer,  the  bond  and  con- 
dition became  part  of  the  declaration  ;^i  but  in  an  action  upon  a  bond  for  per- 
formance of  covenants  in  another  deed,  oyer  of  such  deed  cannot  be  craved ; 
for  the  defendant,  and  not  the  plaintifif,  must  show  it,  with  a  profert  of  it,  or 
an  excuse  for  the  omission. ^^ 

Must  State  Matter  in  Direct  Terms,  Positively  and  Distinctly.— No 
rule  in  pleading  is  better  settled,  or  upon  sounder  principles,  than  that  every 
plea  in  discharge  or  avoidance  of  a  bond  should  state  positively  and  in  direct 
terms,  the  matter  in  discharge  or  avoidance;  it  is  not  to  be  inferred,  arguendo, 
or   upon    conjecture. 13 


and  the  breach  assigned  is,  "that  the  suit 
was  not  prosecuted  with  effect,"  it  is  suf- 
ficient. Gorman  v.  Lenox,  15  Pet.  115.  10 
L.  Ed.   680.      See   the  title   REPLEVIN. 

5.  Number  cf  breaches. — United  States 
V.   Boyd.   15   Pet.   187.   10  L.   Ed.   TOG. 

Mississippi. — By  the  Revised  Code  of 
Mississippi,  614,  any  number  of  breaches 
may  be  assigned.  United  States  v.  Boyd, 
15  Pet.  187,  10  L.  Ed.  706. 

6.  Denial  cf  cr  answer  to  breach. — 
United  States  z:  Girault.  11  How.  22,  13 
L.   Ed.   587. 

7.  Conclusion. — United  States  v.  Gir- 
ault, 11    How.  22,  1?,   L.   Ed.  587. 

8.  Plea  imp2£~liing'  consideration. — 
Tyler  v.  Hand,  7  How.  573,  583,  12  L.  Ed. 
82"4.      See   ante,   "Pleading,"   IV,   B.   6,   c. 

9.  Plea  of  performance,  discharge, 
avoidance  or  set-off. — United  States  v. 
State  Bank,  6  Pet.  29,  39,  8  L.  Ed.  308; 
United  States  v.  Patterson,  5  Cranch  257. 
3  L.  Ed.  94. 

If,  in  an  action  of  debt  on  a  bond,  the 
plaintiff  declare  on  it  as  single,  defendant 
would  then  have  to  pray  oyer  of  the  deed, 
and  have  the  condition  put  on  the  rec- 
ord, so  that  he  could  plead  a  perform- 
ance of  it,  or  any  other  defense  founded 
on  it.  If  the  bond  be  set  forth  at  length 
in  the  declaration,  it  precludes  the  neces- 
sity of  oyer,  but  does  not  relieve  the 
pleader  from  a  m'stake  patent  in  his  plea. 
Farni  v.  Tesson,  1  Black  309,  314,  17  L. 
Ed.  67. 

10.  United  States  v.  Patterson,  5  Cranch 
257.   3   L.    Ed.   94. 

The  want  of  oyer  of  the  condition  of  a 


bond,  in  plea  of  performance,  is  fatal. 
United  States  z'.  Patterson,  5  Cranch  257, 
3    L.    Ed.    94. 

11.  Minor  z'.  Mechanics'  Bank,  1  Pet. 
46,  7  L.  Ed.  47;  Sprigg  v.  Bank.  10  Pet. 
257,  9  L.  Ed.  416.  See  the  title  PRO- 
FERT AND   OYER. 

12.  Sneed  v.  Wister,  8  Wheat.  690,  5 
L.   Ed.   717. 

13.  Direct,  positive  and  distinct. — United 
States  v.  Bradley,  10  Pet.  343,  9  L.  Ed. 
448.  See  Bevins  v.  Ramsey.  15  How.  179, 
14   L.   Ed.   652. 

Set-0£F. — Pleas  in  an  action  on  a  bond 
to  secure  sales  of  merchandise  made  on 
a  credit  for  a  specified  period,  offsetting 
damages  for  failure  to  sell  on  the  terms 
and  for  the  prices  agreed  upon,  must  be 
distinct  and  set  forth  the  particulars.  Mc- 
Guire  v.  Gerstley,  204  U.  S.  489,  51  L.  Ed. 
581;  Clark  v.  Gerstley,  204  U.  S.  504.  51 
L.   Ed.  589.     See  the  title  PLEADING. 

A  plea  in  an  action  on  a  bond  to  se- 
cure sales  of  merchandise  made  on  a  credit 
for  a  specified  pe'iod,  offsetting  damages 
resulting  from  failure  to  sell  on  the  terms 
and  for  the  prices  agreed  upon,  did  not 
state  with  any  degree  of  particularity 
what  the  special  agreement  was  that  is 
allfged  to  have  been  made  between  the 
principals  in  the  bond  and  the  plaintiffs 
in  consideration  of  which  the  bond  was 
signed  by  the  surety.  It  simply  stated 
that  the  agreement  in  this  respect  was 
that  the  merchandise  should  be  sold  to 
the  principals  in  the  bond  at  and  for  cer- 
tain prices  specified  in  the  agreement,  but 
it    did    not    set    them    forth,    nor    state    for 
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Legal  Conclusions. — An  allegation  that  a  bond  is  void  is  not  traversable, 
since  it   is  a  legal   conclusion.^-* 

Plea  Addressed  to  the  Evidence.— A  plea  to  an  action  on  a  bond  must 
deal  with  the  facts  as  they  are  set  forth  in  the  declaration  and  not  with  the 
supposed  or  presumed  evidence  of  them.^^ 

d.  Non  Est  Factum. — Non  est  factum  is  the  general  issue  in  an  action  of 
debt  on  a  bond-^*^  But  in  order  that  the  court  may  pass  upon  the  sufficiency  of 
any  special  ground  why  the  bond  declared  on  is  not  the  defendant's  deed,  such 
special  matter  must  be  specially  pleaded. ^'^  The  matter  set  up  by  special  plea 
in  bar  of  an  action  of  debt  on  a  bond  must  be  such  that  if  true  in'point  of  fact* 
it  will  in  law  bar  the  action  and  defeat  the  plaintiiT's  right  to  recover. i**  Such 
a  plea  must  be  verified  by  oath.'^ 

Fact  That  Plaintiff  Holder  Not  in  Issue.— In  an  action  to  recover  on  a 
negotiable  bond,  the  plea  of  non  est  factum  does  not  put  in  issue  the  fact  that 
the  plaintiff  was  the  holder.-"^ 

e.  Nil  Debet. — According  to  the  weight  of  authority,  nil  debet  is  an  improper 
plea  to  an  action  of  debt  on  a  bond  where  it  is  the  foundation  of  the  action. ^i 


how  long  a  time  such  agreement  was  to 
remain  in  existence,  nor  how  the  defend- 
ants suffered  damage  to  the  extent  named 
in  the  pleas,  or  to  any  extent.  It  was  held 
that  the  plea  is  not  sufficiently  distinct  to 
constitute  a  good  pleading.  McGuire  v. 
Gerstley,  204  U.  S.  489,  51  L.  Ed.  581, 
reaffirmed  in  Clark  v.  Gerstley,  204  U.  S. 
504.   51    L.    Ed.   589. 

"The  particulars  of  the  alleged  result- 
ing damages  should  be  so  far  set  forth 
that  the  court  may  be  able  to  see  there- 
from that  such  alleged  damages  are  nei- 
ther obscure,  vague  nor  shadowy,  but 
might  and  p-robably  would  naturally  re- 
sult from- the  acts  complained  of.  Within 
such  limitations,  which  have  always  ex- 
isted, the  three  pleas  are  insufficient." 
McGuire  v.  Gerstley.  204  U.  S.  489.  501, 
51  L.  Ed.  581.  See  the  title  SET-OFF, 
RECOUPMENT  AND  COUNTER- 
CLAIM. 

14.  Legal  conclusions. — Moss  v.  Riddle, 
5  Cranch  351,  ?,  L.  Ed.  123. 

15.  Plea  addressed  to  the  evidence. — 
United  States  f.  Girault.  11  How.  22,  13 
L.  Ed.  587.  See  Christv  v.  Scott,  14 
How.    282,    293,    14    L.    Ed.    422. 

In  an  action  of  debt  on  a  bond,  pleas, 
not  to  the  declaration  or  breach  charged, 
but  which  address  themselves  entirely  to 
the  evidence  upon  which  it  is  assumed  the 
plaintiffs  will  rely  at  the  trial,  to  maintain 
the  action,  are  bad.  United  States  v. 
Girault,   11   How.  22.   13   L.   Ed.   587. 

Former  judgment. — See  the  title 
FORMER  .'\DJUDICATlON  OR  RES 
ADJUDICATA. 

Usury — See   the  title  USURY. 

16.  Non  est  factum. — United  States  v. 
Linn,    1    How.    104.    11    L.   Ed.   G4;    Speakc 

V.  United  States,  9  Cranch  28,  3  L.  Ed. 
645.  See  Alexander  v.  Rryan.  110  U.  S. 
414.  28  L.  Ed.  195.     See  post.  "In  General," 

VI.  K.   1,   a. 

17.  United  States  v.  Linn.  1  How.  104, 
11    L.    Ed.    G4. 


18.  United  States  v.  Linn,  1  How.  104 
11   L.  Ed.  (54. 

If  several  defendants  to  an  action  on  a 
bond  unite  in  a  plea  of  non  est  factum 
which  is  false  as  to  one.  it  is  false  as  to 
all.  United  States  v.  Linn,  1  How  104 
106,   11   L.   Ed.   64. 

Alteraticn  of  bond— Want  of  consent 
to  affixing  seals.— See  the  title  ALTERA- 
TION OF  INSTRUMENTS,  vol  i  o 
272.  ■      .    F- 

19.  Alexander  v.  Bryan,  110  U.  S  414 
28  L.  Ed.  195.  See  post,  "Nil  Debet  " 
VI,   D,  2.   e. 

Necessity    of    denying    execution    under 
oath.— See    pust.    "As    to    Execution,"    VI 
I,    6. 

20.  Fact  that  plaintiff  holder  not  in 
issue.— Montclair  v.  Ramsdell,  107  U  S 
147,    158.   27    L.    Ed.   431.  '       ' 

21.  Nil  debet— Sneed  v.  Wister.  8 
Wheat.    690,    5    L.    Ed.    717. 

"In  Alabama,  the  plea  of  nil  debet  in 
an  action  of  debt  on  a  bond  with  condition 
where  breaches  are  assigned,  is  bad  on 
demurrer.  Reid  v.  Nash,  23  Ala  733  " 
Alexander  v.  Bryan,  110  U  S  414  -^8  L 
Ed.    195. 

A  plea  to  an  action  of  debt  on  a  bond 
alleged  that  the  defendant  "did  not  un- 
dertake in  manner  and  form  as  in  said 
complaint  alleged  and  set  forth,  and  that 
he  does  not  owe  the  debt  claimed  of  him 
m  said  complaint."  The  plea  was  de- 
murred to  on  the  ground.s:  (1)  that  the 
plea  that  the  defendant  did  not  under- 
take amounts  only  to  a  denial  of  the 
execution  of  the  bond  and  is  not  verified 
by  oath;  (2)  that  the  plea  is  not  verified- 
(3)  that  the  averment  that  the  defendant 
does  not  owe  the  sum  sued  for  cannot  be 
legally  pleaded  and  tenders  no  legal  is- 
sue. Under  the  Alabama  statute  a  plea 
of  non  est  factum  must  be  verified  bv 
affidavit.  It  was  admitted  that  the  want 
cf  such  affidavit  may  be  reached  by  a 
demurrer.     But  it   was  contended  that  "the 
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But  according  to  some  of  the  cases,  the  defendant  to  a  suit  on  a  bond,  it  would 
seem,  may  well  enough  plead  both  nil  debet  and  non  est  factum.  At  least  there 
is  apparently  no  inconsistency  in  the  pleas. 22 

Admits  Execution  of  Bond. — A  plea  of  nil  debet  in  an  action  on  a  bond 
admits  the  execution  of  the  bond  and  requires  the  jury  only  to  find  the  amount 
due.23  ,     ,        . 

f.  Non  Damnificatus. — Non  damnificatus  :s  not  a  proper  plea  to  a  declaration 
on  the  penalty  of  a  bond  conditioned  for  the  performance  of  articles  of  agree- 

ment.2-* 

<T.  Payment. — To  an  action  on  a  bond  conditioned  to  pay  money  on  a  named 
day,  payment  after  the  day  is  not  a  good  plea,  without  averring  it  to  be  the 
whole  sum  then  due.^^ 

3.  Replication — a.  Form  and  Sufficiency. — Where  the  pleas  in  an  action  on 
a  bond  set  up  special  defenses,  the  plaintiff  is  not  bound  to  do  more  than  tra- 
verse them. 2*^ 

A  replication  which   raises   an  issue   of  law,    rather  than  one  of   fact, 

is  bad. 2'  _  .  ,  ,         1       1 

b.  Assignment  of  Breaches. — If  the  replication  assign  a  general  breach  where 
a    particular    breach   ought    to   be    assigned,    the    defect    is    cured    by    verdict.^s 

plea  was  not  a  plea  of  non  est  factum. 
The  court  held  that  if  the  allegation  that 
the  defendant  did  not  undertake  in  man- 
ner and  form  as  alleged  is  not  a  denial 
of  the  execution  of  the  bond,  but  merely 
a  denial  of  its  operation  or  effect,  it  is 
equivalent  only  to  a  plea  of  nil  debet,  and 
a  bad  plea.  Alexander  v.  Bryan.  110  U. 
S  414,  28  L.  Ed.  195.  See  post,  "Non 
Est  Factum,"  VI,  D,  2,  d. 

22.  Grand  Chute  v.  Winegar,  15  Wall. 
355,  21   L.  Ed.   170. 

"It  is  not  easy  to  see  the  inconsistency 
of  these  two  defenses.  If  the  defendant 
had  never  executed  the  bonds,  it  would 
be  very  likely  it  did  not  owe  the  moneys 
in  them  agreed  to  be  paid.  So  again  it 
might  well  be  that  if  it  did  not  owe  the 
money  it  had  never  executed  the  bonds. 
If  not  an  error  in  striking  out  the  second 
plea,  there  certainly  was  an  erroneous 
reason  given  for  it."  Grand  Chute  v. 
Winegar,  15  Wall.  355,  369,  21  L.  Ed. 
170. 

It  would,  therefore,  be  a  mistake  in  a 
court  to  strike  out  a  plea  of  non  est 
factum  because  inconsistent  with  a  plea 
of  nil  debet;  and  if  any  prejudice  oc- 
curred to  the  defendant  by  such  striking 
out,  there  would  be  difificulty  in  sustain- 
ing a  judgment  rendered  for  the  plaintiff. 
Grand  Chute  v.  Winegar,  15  Wall.  355, 
21    L.    Ed.    170. 

However,  where  it  was  plain  that 
though  such  a  plea  was  technically  struck 
out,  no  evidence  was  rejected  on  account 
of  its  absence,  but  that  the  defendant 
litigated  every  question  of  fact  as  fully 
as  if  that  pleading  had  remained,  and  that 
though  much  evidence  offered  by  the  de- 
fendant was  rejected  none  was  so  re- 
jected because  of  the  absence  of  a  proper 
plea,  this  court  refused  to  reverse.  Grand 
Chute  V.  Winegar.  15  Wall.  355.  21  L. 
Ed.  170.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  333. 


23.  Admits  execution  of  bond. — Koon 
V.  Insurance  Co.,  104  U.  S.  106,  107.  26 
L.   Ed.  670. 

24.  Non  damnificatus. — Brent  v.  Davis, 
10  Wheat.  395,  6  L.  Ed.  350;  Washington 
z\  Young.  10  Wheat.  406,  6-  L.  Ed.  352. 

25.  Pajrment. — United  States  v.  Gurney, 
4    Cranch    333,    2    L.    Ed.    638. 

B.  in  Philadelphia,  agreed  to  pay  to 
A.'s  agent  170.000  guilders,  in  Amsterdam, 
on  the  1st  of  March;  and  if  he  should 
fail  so  to  do,  then  to  repay  to  A.  the 
value  of  the  said  guilders,  at  the  rate  of 
exchange  current  in  Philadelphia,  at  the 
time  demand  of  payment  was  made, 
together  with  damages  at  twenty  per 
cent.,  in  the  same  manner  as  if  bills  of 
exchange  had  been  drawn  for  the  said 
sum,  and  they  had  been  returned  pro- 
tested for  nonpayment;  and  lawful  in- 
terest for  any  delay  of  payment  that  might 
take  place  after  the  demand;  B.  paid  the 
170,000  guilders,  in  Amsterdam,  to  the 
agent  of  A.,  on  the  13th  of  May,  in- 
stead of  the  1st  of  March.  It  is  not  a 
good  plea  for  the  defendants  to  say,  that 
they  paid  the  170,000  guilders  to  A.'s 
agent,  for  the  use  of  A.,  at  Amsterdam, 
on  the  13th  of  May,  without  averring  it 
to  be  the  whole  sum  then  due.  United 
States  V.  Gurney,  4  Cranch  333,  2  L.  Ed. 
638. 

26.  Replication. — Minor  v.  Mechanics' 
Bank,   1    Pet.   46,   7    L.    Ed.   47. 

27.  Raising  issue  of  law. — Chapman  v. 
Smith.  16  How.  114.  14  L.  Ed.  868.  See 
the  title  REPLICATION.  See.  also,  the 
title    SHERIFFS    AND    CONSTABLES. 

28.  Assignment  cf  breeches. — Minor  z/. 
Mechanics'  Bank,  1  Pet.  46,  67.  7  L.  Ed. 
47. 

In  Minor  7'.  Mechanics'  Bank,  1  Pet. 
40,  67.  7  L.  Ed.  47,  the  court  said:  "The 
declaration  does  assign  a  good  breach,  by 
the  nonpayment  of  the  penal  sum  stated 
in  the  bond.     The  defendants  disclose  the 
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Official  Bonds. — See  the  title  Public  Officers,  and  cross  references  there 
given. 

E.  Profert  and  Oyer. — See  ante,  "Plea  of  Performance,  Discharge,  Avoid- 
ance and  Set-Off."  VI,  D,  2,  c.     See  the  title  Pkoff.kt  axd  Over. 

F.  Dismissal,  Discontinuance  and  Nonsuit. — Noncompliance  with 
Statute. — That  a  bond  does  not  literally  comply  with  the  statute  authorizing 
it  is  not  a  ground  for  a  motion  to  dismiss  the  suit.^'^ 

Nolle  Proseque  as  to  Joint  Obligor. — See  post,  "Judgment,"  IV,  B,  6,  e. 

G.  Province  of  Court  and  Jury. — The  rule  that  questions  of  law  are  to 
be  determined  by  the  court  while  questions  of  fact  are  for  the  jury  applies  to 
action  on  bonds.'^'^ 

H.  Issues  to  the  Jury. — Where,  in  a  suit  in  equity  to  obtain  payment  of 
a  bond,  under  all  the  circumstances  of  the  case,  enough  does  not  appear  to  en- 
able the  court  to  decide  whether  payment  ought  to  be  presumed,  or  whether  the 
delay  in  instituting  suit  can  be  accounted  for,  an  issue  ought  to  be  directed  by 
the  court   for  the  purpose  of  ascertaining  the  fact  of  payment.^i 

I.  Evidence — 1.  Parol  Evidence  Generally. — As  a  general  rule,  parol  evi- 
dence to  vary,  add  to,  or  contradict  the  terms  of  a  bond,  is  inadmissible-^^ 


condition  of  the  bond  upon  oyer,  and  set 
up  a  general  performance  of  it;  and  the 
replication,  though  inartifically  drawn, 
puts  in  issue  the  whole  matter  of  the 
defense,  and  denies  the  performance  of  it. 
The  verdict  has  found  that  the  condition 
was  not  performed,  and  consequently, 
upon  the  whole  record,  the  nonpayment 
of  the  penal  sum  is  admitted,  and  the  ex- 
cuse for  it  is  negatived;  the  replication, 
then,  does  assert  a  breach,  though  in  too 
general  a  form.  It  ought  to  have  as- 
signed a  special  breach;  but  the  general 
breach  includes  it,  and  the  verdict  hav- 
ing found  the  general  breach,  there  is, 
upon  principal,  no  reason  shown  against 
the  plaintiff's  right  of  recoverj-.  (The 
defect  is  not  fatal  after  verdict.)  It  is 
exactly  like  the  case  of  a  declaration  upon 
a  general  covenant  of  the  like  nature, 
where  a  particular  breach  ought  to  be 
assigned;  and  yet,  if  a  general  breach  be 
assigned,  the  defect  is  cured  by  a  verdict 
for  the  plaintiff.  Com.  Dig.  Plead.  48. 
The  objection,  then,  to  the  replication  to 
the    fifth   plea,  cannot   now   be   sustained." 

29.  Noncompliance  with  statute. — Jes- 
sup  V.  United  v^tates,  106  U.  S.  147,  27  L. 
Ed.    8.5. 

That  a  bond  was  given  to  the  United 
States  and  not  to  the  treasurer  of  the 
United  States,  as  prescribed  by  the  stat- 
ute, is  not  ground  for  a  motion  to  dismiss 
the  suit,  and  a  motion  made  on  such 
ground  should  be  overruled.  Jessup  ?'. 
United  States,  106  U.  S.  147,  27  L  Ed. 
8.5.  See,  also,  the  titles  DISMISSAL, 
DISCONTINUANCE    AND    NONSUIT. 

30.  Province  of  court  and  jury. — Junc- 
tion Railroad  Co.  v.  Bank.  12  Wall.  226, 
20  L.  Ed.  385;  Duncan  z-.  United  States,  7 
Pet.    435.    448,    8    L.    Ed.    730. 

The  delivery  of  the  bond  is  a  (lue.^^tiun 
of  fact  fur  the  jury.  Duncan  z'.  United 
States,  7    Pet.   435,   4'4S.  8   L.   Ed.   739. 

The  signatures  of  the  parties  to  a  bond 
3  U  S  Eac— 28 


is  a  question  of  fact  for  the  jury.  Duncan 
V.  United  States,  7  Pet.  435,  448,  8  L.  Ed. 
73!>. 

The  question  whether  a  negotiation  of 
bonds  was  a  sale  or  a  loan  is  ordinarily, 
and  prima  facie,  a  question  of  fact.  To 
make  it  a  question  of  law,  some  fact  must 
be  admitted  or  proved,  which  is  irrecon- 
cilable with  one  conclusion  or  the  other. 
Junction  Railroad  Co.  v.  Bank,  12  Wall. 
226,   231,   20    L.    Ed.    385. 

The  execution  of  collateral  security  for 
the  payment*  of  the  bonds  is  not  a  fact 
wholly  irreconcilable  with  a  sale.  Once 
concede  that  the  obligor  may  sell  its 
own  bonds,  it  makes  no  difference  how 
fully  and  strongly  they  may  be  secured. 
The  requirement  of  guaranties  can  only 
amount  to  evidence  of  intention  at  most; 
the  weight  of  which,  in  connection  with 
all  the  circumstances  of  the  case,  is  to  be 
judged  of  by  the  tribunal  to  which  the 
facts  are  submitted.  Junction  Railroad 
Co.  V.  Bank,  12  Wall.  226.  20  L.  Ed. 
38.5. 

The  fact  that  the  bonds  which  were 
claimed  to  have  been  sold  by  a  railroad 
company  were  its  own  obligation  is  not  a 
fact  whollj-  irreconcilable  with  a  sale  as  in 
law,  a  party  may  sell  his  own  obligations 
to  pay  money,  if  authorized  by  law  to  do 
it;  and  it  is  shown  that  this  very  thing 
was  authorized  by  the  laws  of  Ohio,  to 
the  benefit  of  which  the  defendant  was 
expressly,  as  well  as  by  comity,  entitled. 
Junction  Railroad  Co.  z:  Bank,  12  Wall 
226,   20   L.    Ed.   385. 

31.  Issue  to  the  jury. — Higginson  v. 
Mem.  4  Cranch  415.  2  L.  Ed.  664  See 
the   title    ISSUES   TO   THE   JURY. 

32.  Parol  evidence  generally. — Speake 
z:  United  States.  9  Cranch  28.  37.  3  L. 
Ed.  645.  See,  also.  Swift  z:  Hawkins,  1 
Dall.  17,  1  L.  Ed.  18.  See  the  title 
PAROL   EVIDENCE. 

The   parol   evidence   is   not  admitted   to 
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On  non  est  factum  the  present  validity  of  the  bond  sued  on  is  in  issue  and 
every  circumstance  that  goes  to  show  that  it  is  not  the  deed  or  contract  of  the 
party,  is  provable  by  parol  evidence.^^  It  is  of  necessity,  therefore,  that  the 
other  party  should  support  it  by  the  same  evidence.-''-* 

2.  As  TO  Consideration. — Presumption. — It  is  an  elementary  rule  that  a 
bond  or  other  specialty  is  presumed  to  have  been  made  upon  good  considera- 
tion, so  long  as  the  instrument  remains  unimpeached.^^  The  seal  imports  a 
consideration,  or  renders  proof  of  consideration  unnecessary ;  because  the  in- 
strument binds  the  parties  by  force  of  the  natural  presumption  that  an  instru- 
ment executed  with  so  much  deliberation  and  solemnity  is  founded  upon  sonie 
sufficient  cause.^^  The  only  material  difference  between  an  instrument  under 
seal,  and  one  not  under  seal  is,  that  in  the  one  case,  the  seal  imports  a  con- 
sideration, and  in  the  other,  it  must  be  proved.^'' 

Admissibility. — Evidence  showing  consideration  and  the  history  of  the 
transaction  is  admissible.^** 


explain  or  contradict  the  terms  of  the 
bond,  but  only  to  ascertain  whTt  those 
terms  are.  Speake  v.  United  States,  9 
Cranch    28,    37,    3    L.    Ed.    645. 

Parol  evidence  is  let  in  to  explain  the 
fact  that  there  is  an  erasure  or  inter- 
lineation, apparent  on  the  face  of  the 
bond.  Speake  v.  United  States,  9  Cranch 
28.  37.  3  L.  Ed.  64.5.  See  the  title  AL- 
TERATION OF  INSTRUMENTS,  vol. 
1,  p.  271. 

In  Pennsylvania  parol  evidence  of  a 
contemporaneous  agreement  that  a  bond 
shall  not  be  enforced  according  to  its 
terms,  but  shall  in  fact  be  conditioned  and 
void  upon  a  certain  contingency,  is  ad- 
missible. Field  V.  Biddle,  2  Dall.  171, 
1   L.    Ed.   335. 

In  an  action  of  debt  on  a  bond  dated 
1st  of  May,  1786,  conditioned  for  payment 
of  1,000  pounds  on  or  before  the  1st  of 
November,  the  defendant  pleaded  pay- 
ment with  leave  to  give  the  special  mat- 
ter in  evidence.  The  defense  set  up  was 
that  it  had  been  agreed  by  the  parties 
that  the  bond  should  be  void,  unless 
certain  English  merchants  transmitted  a 
ratification  of  certain  articles  of  compo- 
sition within  six  months.  Evidence  of 
this  agreement  was  offered  and  held  to  be 
admissible.  Field  t'.  Biddle,  2  Dall.  171, 
1   L.   Ed.   335. 

33.  On  non  est  factum. — Speake  v. 
United  States,  9  Cranch  28,  37,  3  L.  Ed. 
645. 

34.  Speake  v.  United  States,  9  Cranch 
28,   37,   3    L.    Ed.    645. 

35.  Presumption. — Storm  v.  United 
States,  94  U.  S.  76.  83,  24  L.  Ed.  42; 
Tyler  v.  Hand.  7  How.  573,  583,  12  L.  Ed. 
824.  See  Hartshorn  v.  Day,  19  How.  211. 
15  L.  Ed.  605;  United  States  v.  Linn,  15 
Pet.  290,  10  L.  Ed.  742.  See  ante,  "Want 
of   Consideration."   II,   H,    1. 

36.  Storm  v.  United  States,  94  U.  S. 
76,    24    L.    Ed.    42. 

A  bond  under  seal  imports  a  considera- 
tion without  its  being  expressed.  Tyler 
V.   Hand,   7   How.   573,  12   L.  Ed.   824. 

37.  United   States  v.   Linn,   15  Pet.  290, 


10  L.  Ed.  742.  See  the  title  SEALS  AND 
SEALED  INSTRUMENTS. 

38.  Admissibility. — Rives  v.  Duke,  105 
U.   S.    132,   26    L.    Ed.    1031. 

On  the  5th  of  December,  1863.  after 
the  proclamation  of  emancipation,  and  in 
that  part  of  Virginia  the  people  of  which 
were  in  rebellion  against  the  United 
States,  one  resident  therein  sold  and  de- 
livered to  another  a  number  of  slaves, 
with  warranty  of  title,  but  not  of  sound- 
ness, the  purchaser  covenanting  "to  pay 
on  delivery  the  sum  of  $25,000  in  banka- 
ble Confederate  currency,  and,  in  addition, 
to  give  his  note,"  with  two  persons  named 
as  sureties,  "for  the  further  sum  of 
$20,000,  to  be  paid  in  twelve  months  after 
call,  in  equal  annual  payments  thereafter, 
or  at  the  purchaser's  option  it  may  be, 
on  call,  all  or  a  part  paid;"  and  the  seller 
covenanting  "not  to  call  upon  the  pur- 
chaser for  specie  when  it  is  at  a  premium, 
but  engaging  on  his  part  to  be  satisfied 
with  the  bankable  currency  of  the  day,  on 
the  stipulation  to  choose  his  own  time 
for  the  call."  On  the  1st  of  January,  1864, 
the  purchaser,  in  lieu  of  the  note,  made 
to  the  seller  two  bonds,  with  the  same 
persons  as  sureties,  to  pay  $8,000  "on 
demand,  or  twelve  months  thereafter,  at 
the  option  of  the  obligors,"  and  $12,000 
"on  demand,  or  two  years  thereafter,  at 
the  option  of  the  obligors."  "in  the  banka- 
ble currency  of  the  day.  according  to  the 
agreement  of  the  'th  of  December  last," 
"the  said  demand  shall  be  made  in  writ- 
ing by  the  obligee,  his  heirs  or  legal 
representatives  only."  Payment  of  the 
bonds  was  demanded  in  writing  by  the 
obligee  after  the  end  of  the  war  of  the 
rebellion,  and  when  the  bankable  cur- 
rency of  Virginia  consisted  wholly  of 
notes  of  the  United  States  or  of  the 
national  banks.  Held,  in  an  action  on  the 
bonds,  that  the  plaintiff  had  no  ground 
of  exception,  to  the  admission  of  evidence 
that,  at  the  time  when  the  agreement  and 
bonds  were  made  Confederate  currency, 
was  bankable  and  was  the  only  currency 
in    circulation    in    Virginia,    the    value    of 
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Want  of  Consideration. — At  law  evidence  as  to  want  of  consideration  is 
inadmissible  except  where  it  is  claimed  that  the  execution  was  procured  by 
fraud."  ^ 

3.  Extortion  Colore  Officii  and  Duress. — Where  the  record  is  silent  as 
to  any  coercion  or  duress,  the  bond  is  to  be  considered  a  voluntary  one.-**' 

4.  Fraud. — In  an  action  at  law  upon  a  bond,  when  the  defendant  sets  up  that 
it  was  procured  from  him  by  fraud,  no  evidence  in  support  of  a  plea  that  it  was 
procured  from  the  defendant  by  fraud  is  admissible,  except  that  which  relates 
to  the  execution  of  the  instrument.'*^ 

5.  Delivery  and  Approval  or  Acceptance — a.  Delivery  and  Date. — The 
delivery  of  a  bond  is  presumed  to  have  been  made  on  the  day  of  its  date.  But 
this  presumption  may  be  removed  by  evidence  that  it  was  delivered  on  some 
subsequent  day.^^ 


gold  in  relation  to  such  currency  was  as 
nineteen  or  twenty  to  one,  slaves  were 
not  selling  at  all  for  gold,  and  these 
slaves  were  not  worth  in  Confederate 
currency  so  much  as  $45,000,  and  that  be- 
fore the  war.  when  the  price  of  slaves 
was  at  its  highest,  such  a  lot  of  slaves 
would  not  have  been  worth  more  than  a 
fifth  of  that  sum  in  gold.  Rives  v.  Duke, 
105  U.   S.   132,  26  L.  Ed.   1031. 

In  Pennsylvania,  before  a  jury,  proof 
may  be  made  of  the  consideration.  Snow- 
den  V.   Hemming,  1   Dall.  83,  1   L.   Ed.  47. 

£9.  Want  of  consideration. — Withers  v. 
Greene.  9  How.  213.  13  L.  Ed.  109;  Tyler 
V.  Hand,  7  How.  573,  12  L.  Ed.  824.  See, 
also.  Swift  V.  Hawkins  1  Dall.  17,  1  L. 
Ed.  18. 

The  laws  of  Alabama  place  sealed  in- 
struments, commonly  called  single  bills, 
upon  the  footing  of  promissory  notes,  by 
allowing  the  defendant  to  impeach  or  go 
into  their  consideration.  Withers  v. 
Greene,  9   How.   213,   13   L.   Ed.   109. 

By  the  enactment  here  referred  to, 
specialities  are  divested  of  any  force  or 
solemnity  at  any  time  ascribed  to  them 
by  reason  of  their  having  a  seal  annexed, 
and  are  placed,  with  respect  to  all  in- 
quiries which  may  be  instituted  into  the 
validity  of  their  consideration,  precisely 
upon  the  footing  of  parol  agreements. 
Withers  v.  Greene,  9  How.  213,  13  L.  Ed. 
109. 

In  Pennsylvania,  on  the  plea  of  pay- 
ment, to  debt  on  a  bond,  there  being  no 
court  of  chancery,  in  order  to  prevent  a 
failure  of  justice,  the  defendant  may  prove 
mistake  or  want  of  consideration.  Swift 
V.    Hawkins,    1    Dall.    17.    1    L.    Ed.    18. 

40.  Extortion  colore  officii  and  duress. 
— United  States  f.  Bradlev,  10  Pet.  343, 
345.  9  L.  Ed.  448;  United  States  v.  Hod- 
son,    10    Wall.    395.    AM-,.    19    L.    Ed.    937. 

Allegation  of  extortion  colore  officii. — 
In  the  absence  of  an  allegation  tliat  a 
bond  was  unduly  obtained  colore  officii, 
by  fraud,  oppression  or  circumvention,  it 
must  be  taken  to  have  been  a  voluntary 
bona  tide  bond.  United  States  v.  Tingej'. 
5  Pet.  115,  8  L.  Ed.  66;  Speake  v.  United 
States,  9  Cranch  28,  3  L.  Ed.  645;  United 


States   V.    Bradley.    10    Pet.    343,   358,   9    L. 
Ed.    448. 

In  United  States  v.  Tingey.  5  Pet.  115, 
8  L.  Ed.  66,  there  was  an  averment,  not 
denied,  that  the  bond  was  obtained  from 
the  obligor  and  his  sureties  by  extortion 
or  oppression  under  color  of  office. 
United  States  v.  Bradley,  10  Pet.  343  9 
L.    Ed.    448. 

Excluding  inference  of  extortion,  etc., 
from  plea. — A  replication  to  a  plea  ex- 
cludes, as  far  as  that  plea  is  concerned, 
any  inference  of  extortion  or  oppression, 
colore  officii,  if  it  avers  that  the  bond  was 
given  with  the  intent  of  complying  with 
the  act  of  congress,  and  by  the'  direction 
of  the  secretary  of  war.  United  States 
V.   Bradley.   10  Pet.  343,  359,  9  L.  Ed.   448. 

41.  Fraud.— George  v.  Tate,  102  U  S 
564,  26  L.  Ed.  232;  Hartshorn  v.  Day,  19 
How.  211,  15  L.  Ed.  605;  United  States 
V.  Boyd,  5  How.  29.  12  L.  Ed.  36;  With- 
ers V.  Greene,  9  How.  213.  218,  13  L  Ed 
109.     See  ante,  "Fraud."  VI,  B,  1. 

The  only  fraud  permissible  to  be  proved 
at  law  in  such  cases  is  fraud  touching  the 
execution  of  the  instrument,  such  as  mis- 
reading, the  surreptitious  substitution  of 
one  paper  for  another,  or  obtaining  by 
sorne  other  trick  or  device  an  instrument 
which  the  party  did  not  intend  to  give 
George  v.  Tate,  102  U.  S.  564,  567,  26  L. 
Ed.  232;  Hartshorn  v.  Day,  19  How  'Ml 
15    L.   Ed.   605.  ~     ' 

In  an  action  at  law  on  a  bond  proof 
of  fraudulent  representations  by  the  ob- 
ligee, beyond  the  recitals  in  the  bond,  to 
induce  its  execution  by  the  obligor,  is 
properly  rejected.  George  v.  Tate.  102  U 
S.    564,   26    L.    Ed.   232. 

Under  the  plea  of  non  est  factum  fraud 
may  be  given  in  evidmco  where  it  re- 
lates to  the  execution  of  the  bond.  With- 
ers V.  Greene,  9  How.  213.  218,  13  L  Ed 
109. 

42.  Delivery.— United  States  v.  Le  Ba- 
ron, 19  How.  73.  75,  15  L.  Ed.  525.  See, 
also.  Moses  v.  United  States,  166  U.  S. 
571,    41    L.    Ed.    1119. 

In  Pennsylvania,  before  a  jury,  proof 
of  the   time  of  delivering  a   bond  may   be 
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b.  Approval. — The  fact  of  approval  by  the  obligee  may  be  shown  by  pre- 
sumptive evidence^^ 

Date. — Parol  evidence  to  prove  the  time  when  a  bond  was  accepted  is  ad- 
missible.^^ 

6.  As  TO  Execution. — The  burden  of  proof  to  show  the  final  due  execution 
of  the  bond  sued  on  is  on  the  plaintiff.^^  This  rule  has  been  applied  to  proof 
of  affixing  seals,-*^  although  there  is  a  prima  facie  presumption  that  the  seals  were 


made.  Snovvden  v.  Hemming,  1  Dall.  83, 
1   L.   Ed.  47. 

Date— Under  the  act  of  1784  (Penn.) 
allowing  a  stay  of  e.xecution,  the  date  ex- 
pressed in  the  bond  is  conclusive,  and  evi- 
dence of  another  date  is  inadmissible. 
Snowden  v.  Hemming,  1  Dall.  83,  1  L. 
Ed.   47. 

Presumption  from  proof  of  execution 
and  possession. — "It  has  been  held  that 
proof  of  the  e.xecution  of  a  bond,  taken 
with  the  fact  of  possession  by  the  proper 
party,  was  sufficient  to  found  a  presump- 
tion of  proper  delivery  of  the  bond.  Ede- 
lin  V.  Sanders,  8  Md.  118."  Aloses  v. 
United  States.  166  U.  S.  571,  581,  41  L. 
Ed.   1119. 

Delivery  as  escrow. — Parol  evidence  is 
admissible  to  show  that  a  bond  purport- 
ing on  its  face  to  be  delivered  absolutely, 
was  delivered  as  an  escrow.  Pawling  v. 
United  States.  ,4  Cranch  219.  2  L.  Ed.  601; 
Ware  v.  Allen,  128  U.  S.  590,  597.  32  L.  Ed. 
563;  Philadelphia,  etc.,  R.  Co.  v.  Howard, 
13  How.  307,  334,  14  L.  Ed.  157;  Dair  v. 
United  States,  16  Wall.  1,  5,  21  L.  Ed. 
491.  See,  also,  Burke  v.  Dulaney,  153  U. 
S.  228.  235,  38  L.   Ed.  698. 

43.  Approval. — United  States  Bank  v. 
Dandridge,  12  Wheat.  64,  6  L.  Ed.  552. 

A  corporation  to  whom  a  bond  has 
been  made  may  prove  the  fact  of  approval 
by  the  board  of  directors,  by  presumptive 
evidence,  in  the  same  manner  as  such  fact 
might  be  proved  in  the  case  of  private 
persons,  not  acting  as  a  corporation,  or 
as  the  agents  of  a  corporation.  United 
States  Bank  v.  Dandridge,  12  Wheat.  64, 
6    L.    Ed.    552. 

Bond  of  cashier  of  bank. — See  the'  ti- 
tle BANKS  AND  BANKING,  ante,  p.   1. 

44.  Date. — United  States  v.  Robertson, 
5    Pet.   641,   8    L.    Ed.    257. 

45.  As  to  execution. — Moses  v.  United 
States,  166  U.  S.  571,  41  L.  Ed.   1119. 

46.  IMoses  v.  United  States,  166  U.  S. 
571,  41  L.  Ed.  1119. 

Presumption. — Where  the  proof  is  un- 
contradicted of  a  signing  of  an  instru- 
ment, reciting  that  it  was  sealed  (when 
in  fact  it  was  not)  and  that  when  sent  to 
the  obligee  it  was  returned  in  order  that 
seals  might  be  affixed;  it  will,  in  the  ab- 
sence of  evidence  to  the  contrary,  be 
presumed,  when  the  bond  is  again  pre- 
sented with  seals,  that  they  had  been  in- 
advertently^ omitted,  and  that  the  sureties 
had  consented  to  their  being  placed  upon 


the  instrument  in  order  to  make  it  effect- 
ive, a  purpose  which  they  must  have  or- 
iginally intended  when  they  executed  it. 
Any  other  presumption  would  tend  to 
show  that  the  sureties,  when  signing  the 
instrument,  intended  an  idle  thing.  The 
presumption  of  a  final  due  execution  arose 
from  such  evidence,  and  as  none  is  given 
in  explanation  or  in  contradiction  of  it, 
the  presumption  is  sufficient  in  law  to 
base  a  finding  of  that  fact  thereon.  Moses 
V.  United  States,  166  U.  S.  571.  41  L.  Ed. 
1119.  See  the  title  ALTERATION  OF 
INSTRUMENTS,  vol.  1,  p.  272. 

An  obligation  to  the  United  States,  con- 
ditioned that  a  property  and  disbursing 
officer  of  the  war  department  shall  faith- 
fully discharge  his  duties,  and  faithfully 
account  for  public  money  and  property 
committed  to  his  charge,  duly  signed  by 
sureties,  was  presented  to  the  proper  gov- 
ernment official,  and  rejected  by  him  as 
lacking  seals.  It  was  taken  away  by  the 
principal,  and  returned  with  proper  seals. 
It  was  held  that  it  will  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  that 
the  sureties  consented  to  the  seals  being 
attached.  Moses  v.  United  States.  166  U. 
S.    571,    41    L.    Ed.    1119. 

"At  least  a  prima  facie  presumption  to 
this  effect  ought  to  be  indulged  in  cases 
such  as  this  where  bonds  are  furnished 
the  government  to  secure  the  proper  per- 
formance of  duty  by  the  obligors  in  such 
bonds.  This  principle,  we  think,  is  illus- 
trated in  the  cases  of  Dair  v.  United  States, 
16  Wall.  1,  21  L.  Ed.  491;  and  Butler  v. 
United  States.  21  Wall.  272,  22  L.  Ed. 
614."  IMoses  v.  United  S^;ates.  166  U.  S. 
571,   41    L.    Ed.    1119. 

The  judge  charged  the  jury  that,  in  an 
action  on  an  official  bond  although  the 
copy  of  the  bond  sued  on.  which  was  cer- 
tified from  the  treasury  department  of  the 
United  States,  exhibited  a  scroll  instead 
of  a  seal,  3^et  thej^  had  a  right  to  presume 
that  the  original  bond  had  been  executed 
according  to  law.  It  was  held  that  there 
was  no  error  in  this  instruction.  Duncan 
f.  United  States.  7  Pet.  435.  8  L.  Ed.  739. 
See  the  title  PUBLIC  OFFICERS. 

Question  submitted  to  jury. — Whether 
an  instrument  that  was  produced  on  the 
trial  and  had  no  seals  attached  to  it,  had 
had  them  attached  when  the  instrument 
was  originall}^  executed  many  years  prior 
thereto,  has  been  held  to  be  a  question  of 
fact    which    should    be    submitted    to    the 
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properly  affixed  ;  and  filling  blanks.'*'^ 

Denial  under  Oath. — But  by  the  statute  in  some  jurisdictions  the  plaintiff 
need  not  prove  the  execution  of  the  bond  unless  the  defendant  denies  it  under 
oath.48 

Very  Old  Bond. — Where  a  bond  purports  to  have  been  executed  many  years 
before  suit  is  brought  thereon,  as  strict  proof  should  not  be  required  of  its  ex- 
ecution as  if  it  were  of  recent  date."*^ 

A  joint  and  several  bond,   where  it  was  not  understood  to  be  offered  as 


jury.  Moses  v.  United  States,  1G6  U.  S. 
571,    582,   41    L.    Ed.    1119. 

Weight  and  sufficiency. — Where  the 
bond  sued  on  had  no  seal  opposite  the 
name  of  one  of  the  obligors,  and  there 
was  no  evidence  that  he  had  adopted  the 
seal  of  any  of  the  other  parties  to  the 
instrument,  it  was  held  that  the  instru- 
ment was  not  his  bond,  because,  in  fact, 
there  was  no  evidence  of  any  seal  be- 
longing to  him  ever  having  been  affixed, 
and  no  such  seal  was  on  the  instrument 
when  it  was  produced  on  the  trial.  Moses 
V.  United  States,  1G6  U.  S.  571,  582,  41 
L.    Ed.    1119. 

"The  instrument  when  executed  had  no 
seal,  but  when  delivered  to  the  selectmen 
it  was  sealed.  The  evidence  showed  that 
the  sureties  did  not  affix  the  seals  them- 
selves, and  in  fact  authorized  no  one  to 
affix  them  to  the  instrument.  The  court 
held  that  it  was  defectively  executed." 
Moses  V.  United  States,  166  U.  S.  571,  41 
L.   Ed.   1119. 

47.  Filing  blanks — Dair  v.  United 
States,  16  Wall.  1,  21  L.  Ed.  491;  Butler 
V.  United  States,  21  Wall.  272,  22  L.  Ed. 
614;  Moses  v.  United  States,  166  U.  S. 
571,  583.  41  L.  Ed.  1119.  See  ante,  "Sig- 
nature upon  Condition,"  II,  D,  3,  d. 

48.  Denial  under  oath. — Bradford  v. 
Williams.  4  How.  576,  11  L.  Ed.  1109; 
Ralls  County  v.  Douglass,  105  U.  S.  728. 
26  L.  Ed.  957;  Chickaming  v.  Carpenter, 
106  U.  S.  663,  27  L.  Ed.  307. 

Under  a  statute  requiring  no  proof  of 
the  execution  of  the  bonds  sued  on,  un- 
less the  plea  is  verified,  an  affidavit  deny- 
ing that  they  were  issued  within  a  speci- 
fied time,  as  required  by  law,  raises  the 
question  of  their  validity  if  tliey  were  is- 
sued after  that  time.  Chickaming  v.  Car- 
penter,  106   U.   S.  663.  27   L.  Ed.   307. 

Missouri.-r-Under  the  practice  in  Mis- 
souri, unless  the  execution  of  the  bonds 
sued  on  is  denied  under  oath,  their  ex- 
ecution is  admitted;  and  it  is  only  neces- 
sary to  prove  such  facts  connected  with 
the  execution  as  were  directly  put  in  is- 
sue by  the  pleadings.  Ralls  County  v. 
Douglass,  105  U.  S.  728,  26   L.   Ed.  957. 

Florida.— Bradford  v.  Williams,  4  How 
576,   11   L.  Ed.    1109. 

Michigan — Chickaming  v.  Carpenter, 
106  U.  S.  663.  27  L.  Ed.  307. 

County  bonds.— Sec  the  title   MUNICI- 


PAL,   COUNTY,    STATE    AND    FED- 
ERAL  SECURITIES. 

49.  Very  eld  bend.— Coulson  v.  Wal- 
ton, 9  Pet.  62,  9  L.  Ed.  51.  See,  also,  the 
title  ANCIENT  DOCUMENTS,  vol.  1, 
p.  313. 

A  bond  was  executed  in  1787,  by  which 
the    obligor    bound    himself    to    pay    one 
hundred  pounds  for  a  horse,   or  to  make 
over   to   the   obligee   his  interest  in   a   cer- 
tain entry  and  warrant  of  land;  and  if  the 
deed    or   grant    for   the    land    should    issue 
to  him,  to  transfer  the  land  by  deed,  and 
to  warrant  and  defend  the  said  deed;  the 
obligor   elected   to   pay   the   bond,   by   giv- 
ing  the    land    for    the    same;    he   made    no 
valid   conveyance  of  the  land,  in  his   life- 
time;   but   it   was   taken    possession   of   by 
the   obligee,   and   had   ever   since   been   oc- 
cupied under  the  title  so  acquired  by  the 
obligee.     After   the    son  and   sole   heir   of 
the   obligor    came   of   age.    he   commenced 
an   action   of  ejectment   for   the   land,   and 
those,  who  claimed  title  under  the  obligee 
filed    a    bill    for    an    injunction,    and    that 
the    defendant,    the    plaintiff    in    the    eject- 
ment,  be   decreed   to   convey   the   land   ac- 
cording  to    the    stipulations    in    the    bond; 
this    bill    was    filed    in     1822.      The    court 
said,    in    considering    the    question    as    ti 
the    genuineness    of    the    bond    on    whicli 
this   controversy  is   founded,   the   first   im- 
portant  fact    that   occurs   to   the    mind   is, 
the  remoteness  of  the  transaction;   nearly 
half  a   century   has   elapsed   since    this   in- 
strument purports  to  have  been  executed; 
the  obligor  and   the  obligee,  and  both  the 
witnesses,  are   dead;   the   contract   belongs 
to    the    past    age;    it    was    executed,    if   at 
all,    when    the    country    was    new    and    un- 
settled, and  the  parties  to  it  seem  to  have 
been  illiterate  men.  and  unacquainted  with 
business      transactions.      These      circum- 
stances are   referred  to,   not   to  show  that 
this     bond     should     be     received     without 
proof,    but    to    show    that    as    strict    proof 
should    net    be    required    of   its    execution, 
as    if    it    were    of    recent    date;    the    law 
makes    some    allowance    for    the    frailties 
of  memor3\   and   where   a   great   length    of 
time   has   elapsed   since   the   signing   of   an 
instrument    attemjjted    to    be    proved,    cir- 
cumstances  are   viewed   as   having  an    im- 
portant  bearing   upon    the    question.      The 
circumstances    held   to   show   execution    of 
bond   in    question.      Coulson   v.    Walton    9 
Pet.  62,  9   L.  Ed.   51,  citing  Barr  v    Gratz 
4   Wheat.   213,   4   L.   Ed.    553 
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general  evidence  as  to  all  the  parties  to  it,  but  only  as  to  one  of  the  obligors, 
and  was  connected  with  a  title  derived  from  that  obligor;  was  properly  per- 
mitted to  go  to  the  jury,  upon  proof  of  the  execution  of  the  bond  by  that  ob- 
ligor alone;  as,  under  the  circumstances,  it  was  prima  facie  evidence  of  his 
execution  of  the  instrument.^^ 

7.  Bona  Fides  and  Ownership. — Injunctive  Relief  Sought. — A  complain- 
ant not  in  possession  of  bonds,  who  seeks  injunctive  relief  against  the  holder 
thereof,   must  prove  real   ownership  thereof.^ ^ 

Under  Plea  of  Non  Est  Factum. — It  is  not  competent,  under  the  plea  of 
non  est  factum,  to  prove  either  fraud  or  illegality  in  the  inception  of  the  bonds, 
in  order  to  remove  the  presumption  of  bona  fide  ownership  for  value  which 
arises  from  the  mere  possession  of  the  bonds,  and  thus  compel  plaintiff  to  show 
that  he  paid  value  for  them.^^ 

8.  Payment. — Evidence  from  which  the  jury  may  infer  payment  to  the  per- 
son legally  authorized  to  receive  it  is  admissible.-^s 

9.  Bond  ItsEEE. — See  ante,  "Requisites,"  II,  L,  1,  b,  (2)  ;  "As  to  Execu- 
tion," VI,  I,  6;    post,  "Variance,"  VI,  J. 

J.  Variance. — The  general  rule  is  that  in  an  action  on  a  bond,  a  variance  t'^ 
be  fatal  must  be  misleading  and  that  an  immaterial  variance  will  be  disre- 
garded. By  statute  in  most  jurisdictions  a  variance  between  the  allegations  of 
a  pleading  and  the  proof  offered  to  sustain  it  is  not  deemed  material  and  will 
be  disregarded  unless  it  be  of  a  character  to  mislead  the  opposite  party  in  main- 


50.  Joint  and  several  bonds. — Conard 
V.  Atlantic  Ins.  Co.,  1  Pet.  386,  7  L.  Ed. 
189. 

Conditional  execution. — In  an  action 
against  the  obligor,  parol  evidence  to 
prove  an  execution  of  the  bond  upon  con- 
dition is  admissible.  United  States  v. 
Leffler.  11  Pet.  86,  9  L.  Ed.  642. 

Parol  evidence  is  admissible  to  prove 
that  sureties  who  signed  a  bond  did  so  on 
an  express  agreement  that  they  were  not 
to  be  bound  until  other  persons  who 
were  named  became  bound  also  by  as- 
signing the  bond.  Pawling  v.  United 
States,  4  Cranch  219,  2  L.  Ed.  601;  Ware 
V.  Allen,  128  U.  S.  590,  597,  32  L.  Ed.  563; 
Philadelphia,  etc.,  R.  Co.  v.  Howard,  13 
How.  307.  334,  14  L.  Ed.  157;  Dair  v. 
United  States,  16  Wall.  1,  5,  21  L.  Ed. 
491.  See,  also,  Burke  v.  Dulaney,  153  U. 
S.   228.  235,  38   L.   Ed.   698. 

51.  Injunctive  relief  sought. — Matthews 
V.  Warner.  112  U.  S.  600,  28  L.  Ed.  851; 
Matthews  v.  Warner,  145  U.  S.  475,  36 
L.   Ed.  782. 

Plaintiff's  bill  alleged  that  she  was 
owner  of  certain  bonds  held  by  the  de- 
fendants, and  prayed  that  they  be  en- 
joined from  selling  the  said  bonds,  and 
for  other  equitable  relief.  The  bill  was 
sworn  to  by  one  of  plaintiff's  solicitors 
on  belief,  and  her  name  was  signed  by 
them  and  not  by  herself.  She  was  not 
sworn  as  a  witness.  The  bonds  were  de- 
livered to  defendanfs  in  exchange  for  a 
mortgage  executed  by  the  plaintiff's  hus- 
band. The  plaintiff's  husband  testified 
that  the  bonds  had  been  his,  but 
had  been  assigned  to  his  wife  to  secure 
a  debt  due  to  her  from  him.  There  was 
no  evidence  as  to  the  origin  of  this   debt, 


or  that  she  ever  had  any  separate  estate. 
The  parties  had  been  married  more  than 
20  years.  Plaintiff's  son  testified  that, 
without  authority  from  her,  he  took  the 
bonds  from  her  safe  deposit  box.  of  which 
he  had  a  key.  It  was  held,  that  the  evi- 
dence did  not  show  that  plaintiff  ever 
had  any  real  ownership  or  actual  control 
or  lawful  right  to  the  bonds  in  suit.  Mat- 
thews V.  Warner,  112  U.  S.  600,  28  L.  Ed. 
851,  approved  in  Matthews  v.  Warner,  145 
U.  S.  475,  480,  36  L.  Ed.  782. 

52.  Under  plea  of  non  est  factum. — 
Montclair  z\  Ramsdell,  107  U.  S.  147,  158, 
27  L.  Ed.  431.  See  th€  titles  BILLS, 
NOTES  AND  CHECKS,  ante,  p.  257; 
COUPONS;  NOTICE. 

53.  Payment. — Henderson  v.  Moore,  5 
Cranch  11.  3  L.  Ed.  22;  Buddicum  v.  Kirk, 
3  Cranch  293,  2  L.  Ed.  444.  See  the  title 
PAYMENT. 

Upon  the  plea  of  payment,  to  debt  on 
bond,  it  is  competent  for  the  defendant 
to  give  in  evidence,  that  wheat  was  de- 
livered to  the  plaintiff,  on  account  of  the 
bond,  at  a  certain  price;  and  that  the  de- 
fendant assigned  sundry  debts  to  the 
plaintiff,  part  of  which  were  collected  by 
the  plaintiff,  and  part  lost  by  his  indul- 
gence or  negligence.  Buddicum  v.  Kirk, 
3   Cranch  293,  2   L.   Ed.  444. 

Upon  the  plea  of  payment,  to  an  ac- 
tion of  debt  upon  a  bond,  conditioned  to 
pay  $500,  evidence  may  be  received  of 
the  payment  of  a  sinaller  sum,  with  an  ac- 
knowledgment by  the  plaintiff,  that  it  was 
in  full  of  all  demands;  and  from  such 
evidence,  if  uncontradicted,  the  jury  m^y 
and  ought  to  infer  payment  of  the  whole. 
Henderson  v.  Moore,  5  Cranch  11,  3  L. 
Ed.   22. 
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taining  his  action  or  defenses  on  the  merits.  Irrespective  of  those  statutes,  how- 
ever, no  variance  ought  ever  to  be  regarded  as  material  where  the  allegation 
and  proof  substantially  correspond/"* 

A  misdescription  of  the  obligee  is  not  fatal  under  this  rule/^  • 
Date. — It  was  formerly  held  that  a  variance  in  date  between  the  bond  declared 
upon,  and  that  produced  on  oyer,  is  fatal  upon  the  plaintiff's  special  demurrer 
to  the  defendant's  bad  rejoinder/'^*'  But  it  is  settled  that  in  a  suit  upon  a  bond 
which  takes  effect  on  the  date  of  acceptance,  a  variance  between  the  date  of 
the  bond  sued  on  and  that  offered  in  evidence  w^ill  be  disregarded.-''' 

K.  Damag-es  and  Amount  of  Recovery — 1.  Measure  of  D.\mages — a.  In 
General. — The  parties  to  a  bond  may  stipulate*  for  a  sum  certain  to  be  paid  as 
liquidated  damages  for  a  breach  of  the  bond ;  and  if  it  clearly  appear  that  such 


54.  Variance. — Moses  i'.  United  States. 
166  U.  S.  r)71,  577,  41  L.  Ed.  1119.  See 
Huff  V.  Hutchinson,  14  How.  586,  14  L. 
Ed.  553;  United  States  v.  Le  Baron,  4 
Wall.  642.  18  L.  Ed.  309.  See  the  title 
VARIANCE. 

55.  Misdescription  of  obligee. — Huff  f. 
Hntchinson,  14  How.  586.  14  L.  Ed.  553; 
United  States  v.  Bradley.  10  Pet.  343,  9 
L.  Ed.  448. 

The  declaration  stated  that  H.,  late 
marshal,  sues  for  the  use.  W.  H.  J.  S., 
and  P.  v.,  etc.,  citizens  of  the  state  of 
New  York.  It  was  held  that,  it  was  not 
a  Rood  exception  upon  the  ground  of 
variation  between  the  evidence  and  dec- 
laration, that  the  latter  stated  the  bond 
to  have  been  given  to  Hutchinson  as 
marshal  of  the  district  of  Wisconsin,  while 
in  the  bond  he  is  described  as  marshal 
of  the  state  of  Wisconsin.  They  mean 
the  same  thing.  •  The  real  plaintiffs  were 
those  named  in  the  declaration  for  whose 
use  the  suit  was  brought,  and  who  are 
averred  to  be  citizens  of  New  York.  Huff 
V.  Hutchinson,  14  How.  586,  14  L,  Ed. 
553. 

56.  Date. — Cooke  v.  Graham,  3  Cranch 
229,  2  L.  Ed.  420,  adversely  commented 
upon  in  Moses  v.  United  States,  166  U.  S. 
571,  41  L.  Ed.   1119. 

57.  Moses  v.  United  States.  166  U.  S. 
571.  41  L.  Ed.  1119;  United  States  v.  Le 
Baron,  4  Wall.  642,  18  L.  Ed.  309. 

It  is  proved  that  a  bond  bearing  date 
the  first  day  of  the  month  did  not  become 
obligatory  until  the  fifteenth;  this  is  no 
variance,  although  the  bond  is  counted 
on  in  the  pleadings  as  a  contract  made 
on  the  first  day  of  the  month  bearing 
that  date.  United  States  v.  Le  Baron, 
4  Wall.  642.  18  L.  Ed.  309.  See  ante, 
"Date  and  Place  of  Payment,"  II,  D.  2. 

After  the  day  had  been  fixed  by  proof 
at  which  the  contract  became  binding,  it 
was  material  that  no  breach  should  be 
proved  before  that  time;  but  the  proof 
which  fixed  that  date  was  no  variance 
from  any  pleading  of  the  plaintiff,  nor 
from  the  su'-'Stance  of  any  issue  made  in 
t^^e  case.  United  vStates,  z'.  Le  Baron,  4 
Wall.  642,   18  L.   Ed.  309. 

The  first  count  "in  the  declaration  stated 


the  date  of  the  bond  as  the  2nd  of  April, 
1878.      The    bond    as    ofl'ered    in    evidence 

was   dated    the   day   of   March.    1878. 

The  second  count  alleged  the  bond  to  have 

been   dated   the  day   of   March,   1878. 

The  second  count  was  withdrawn  by  leave 
of  court.  The  defendant  then  moved  to 
strike  out  the  bond  that  had  been  of- 
fered in  evidence  because  of  the  variance. 
It  was  held  that  there  was  no  material 
variance  and  the  motion  overruled.  Moses 
7:  United  States,  166  U.  S.  571,  578,  41  L 
Ed.    1119. 

The  court  said:  "The  case  of  Cooke  v. 
Graliam.  3  Cranch  229,  2  L.  Ed.  420,  is 
cited  by  the  defendants'  counsel  as  author- 
ity or  the  claim  that  this  variance  is  fatal. 
Tlie  question  there  arose  upon  a  de- 
murrer, and  the  decision  is  based  upon  the 
old  and  highly  technical  rules  of  plead- 
ing. Marshall,  Chief  Justice,  said  that 
the  plaintiff  iiaving  declared  upon  a  bond, 
dated  the  3d  of  October,  and  oyer  being 
prayed,  the  bond  appeared  to  bear  date 
of  the  3d  of  January  preceding.  By  the 
oyer  the  bond  was  made  a  part  of  the 
declaration.  He  said  there  were  several 
pleaclings.  and  among  the  rest  a  bad  dec- 
laration, a  bad  rejoinder,  and  a  special 
demurrer  by  the  plaintiff  to  this  bad  re- 
joinder. He  then  said  the  variance  be- 
tween the  date  of  the  bond  declared  upon 
and  that  of  the  oyer  is  fatal.  But  the 
principle  of  that  case  has  nothing  to  do 
with  that  involved  in  the  case  at  bar. 
The  question  here  docs  not  arise  on  de- 
murrer, but  in  the  course  of  a  trial  upon 
the  merits.  The  bond  haviro-  been  de- 
clared upon  as  dated  the  2d  of  April,  1878, 
is    produced,    and    is    shown    to    hear    date 

the  day   of   March,    1878.      Otherwise 

it  is  the  same  bond  in  description  as  that 
declared  on,  with  no  claim  of  there  be- 
ing any  other  bond,  and  with  the  proof 
that  the  bond  in  question,  although  dated 
on  the  day  of  March  was  not  ac- 
cepted bv  the  war  department  until  the 
2d  day  of  April,  1878,  at  which  time  it  be- 
came a  completed  instrument,  and  from 
which  time  it  took  effect.  It  is  plain  to 
be  seen  that  no  possible  harm  or  iniury 
could  occur  to  the  defendant  from  disre- 
irarding  this  variance."  Moses  z-  United 
States,  166  U.  S.  571,  41  L.  Ed    1110 
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was  the  intent  of  the  parties,  there  may  be  a  recovery  of  the  whole  amount 
named,  where  such  recovery  is  not  contrary  to  the  policy  of  the  law.^^  Gen- 
erally the  courts  regard  the  sum  named  in  the  bond  as  simply  a  penalty  to  se- 
cure'the  payment  of  such  damages  as  the  obligee  may  suffer  from  any  breach 
of  the  bond.^^ 


58.  In  general. — Bignall  r.  Gould,  119 
U  S  495,  498.  30  L.  Ed.  491;  Clark  z\ 
Barnard,  108  U.  S.  436,  27  L.  Ed.  780. 

Statatory  penalty. — A  state,  by  act  of 
its  legislature,  authorized  a  railroad  com- 
p;uiy  to  extend  within  the  limits  of  the 
state  a  road  whose  franchises,  tracks, 
etc.,  it  had  acquired  under  legislative  au- 
thority. The  act  contained  the  follow- 
ing condition,  viz:  This  act  shall  not  go 
into  effect  unless  the  said  railroad  com- 
pany shall,  within  ninety  days  from  the 
rising  of  this  general  assembly,  deposit 
in  the  office  of  the  general  treasurer  their 
bond,  with  sureties  satisfactory  to  the 
governor  of  this  state,  in  the  sum  of 
$190,000,  that  they  will  complete  their 
said  road  before  the  tirsc  day  of  January, 
A.  D.  1872.  The  required  bond  was  filed 
wkhin  the  time  named  and  contained  the 
following  condition:  Now,  therefore,  if 
the  said  railroad  company  shall  complete 
their  said  railroad  before  the  first  day 
of  January.  A.  D.  1872,  then  the  afore- 
written  obligation  shall  be  void;  other- 
wise be  and  remain  in  full  force  and 
effect.  As  security  for  payment  of  the 
bond,  a  loan  certificate  of  the  city  of 
Boston  for  $100,000  was  deposited  with 
the  state  treasurer.  It  was  held  that  the 
sum  named  in  the  bond  is  imposed  as  a 
statutory  penalty  for  the  nonperformance 
of  a  statutory  duty  and  not  a  penalty 
prescribed  in  terrorem  to  secure  punctual- 
ity in  performance,  and  to  be  discharged 
by  payment  of  such  damage,  as  might  be 
proved,  to  arise  from  nonperformance; 
and  it  is  not  necessary  to  prove  any 
actual  damage  to  entitle  the  state  to  re- 
cQTer  wh€n  the  breach  is  proved.  Clark 
V.   Barnard.  108  U.   S.  436,  27   L.  Ed.  780. 

59.  Bignall  v.  Gould,  119  U.  S.  495,  498, 
30  L.  Ed.  491,  citing  Watts  v.  Camors, 
115  U.  S.  353,  29  L.  Ed.  406;  Clark  V. 
Barnard.  108  U.   S.  436,  27   L.  Ed.  780. 

The  following  statement  of  the  rule  is 
found  in  2  Sedg.  Meas.  Dam.  (7th  Ed.) 
25r9.  note:  "Of  course,  in  this  class  of 
agreements,  as  in  all  others,  when  the 
contract  takes  the  ordinary  form  of  a 
penal  bond,  the  sum  fixed  will  invariably 
be  regarded  as  a  penalty;  and  this  might 
well  be  put,  at  the  present  daj*.  on  the 
ground  of  intention,  as  derived  from  the 
writing  itself,  for  this  form  of  instrument 
is  in  such  common  use  that  persons  who 
resort  to  it  must  be  held  to  have  in  view 
its  legal  consequences."  The  court  said: 
■'While  this  may  be  accepted  as  a  suffi- 
ciently accurate  statement  of  the  general 
rule,  as  to  bonds  with  conditions,  designed 


as  an  indemnity  between  private  persons 
for  nonperformance  of  a  collateral  agree- 
ment, yet,  in  respect  to  such  cases,  it  can- 
not be  considered  as  universally  true. 
'It  is  often  a  doubtful  question'  (said  the 
supreme  judicial  court  of  Massachusetts 
in  Hodges  v.  King,  7  Met.  583-587), 
'whether  the  sum  stipulated  to  be  paid 
on  the  nonperformance  of  a  condition  is 
in  the  nature  of  a  penalty,  or  is  the 
amount  settled  by  the  parties  for  the  pur- 
pose of  making  that  certain  w'hich  would 
be  otherwise  uncertain.  *  *  *  The  bond 
has  indeed  a  condition;  but  that  is  a 
matter  of  form  and  cannot  turn  that  into 
a  penalty  which,  but  for  the  form,  is  an 
agreement  to  pay  a  precise  sum  under 
certain  circumstances.'  So  that  it  can- 
not correctly  be  said  to  be  true,  in  all 
such  cases,  that  the  intention  to  treat  the 
sum  named  in  the  bond  as  a  penalty  to 
secure  the  performance  of  the  condition, 
and  to  be  discharged  on  paj-ment  of  dam- 
ages arising  from  nonperformance,  can 
be  inferred  as  a  rule  of  law,  or  a  con- 
clusive presumption,  from  the  mere  form 
of  the  obligation."  Clark  v.  Barnard,  108 
U.    S.    436.   453,   27    L.    Ed.    780. 

In  a  bond  "in  the  penal  sum  of  $10,000, 
liquidated  damages."  with  condition  that 
the  obligor  and  certain  third  persons  shall 
within  one  year  release  the  obligee  from 
all  claims  against  him  held  by  them  sever- 
ally, and  varying  from  $8,000  to  $10  each, 
the  sum  of  $10,000  is  a  penalty  only  and 
not  liquidated  damages.  BignaU  v.  Gould, 
119  U.   S.  495.  30  L.  Ed.  491. 

The  court  said:  "By  the  rules  now  es- 
tablished, at  law  as  well  as  in  equity,  the 
sum  of  $10,000,  named  in  this  bond,  is  a 
penalty  only,  and  not  liquidated  dam- 
ages. As  observed  bj-  Lord  Tenterden  in 
a  similar  case,  'whoever  framed  this 
agreement  does  not  appear  to  have  had 
any  very  clear  idea  of  the  distinction  be- 
tween a  penalty  and  liquidated  damages; 
for  the  sum'  in  question  'is  described  in 
the  same  sentence  as  a  penal  sum  and  as 
liquidated  damages.'  Davies  v.  Penton.  6 
B.  &  C.  216,  222;  S.  C,  9  D.  &  R.  369, 
376.  The  object  of  the  bond  is  to  secure 
the  obligee's  discharge  from  a  large  num- 
ber of  claims  against  him,  held  by  cer- 
tain third  persons  severally,  amounting  in 
all  to  something  like  $39,000,  and  varying 
from  more  than  $8,000  to  less  than  $10 
each.  A  failure  of  either  of  those  per- 
sons to  release  any  one  of  those  claims 
would  be  a  breach  of  the  bond;  and  for 
anj"-  such  breach,  a  just  compensation 
might  be  estimated  in  damages."  Bignall 
f.  Gould.  119  U.  S.  495.  30  L.  Ed.  491. 
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b.  Limited  to  Amount  of  Penalty. — Where  the  measure  of  damages  equals 
the  penahy,  the  sum  named  may  be  recovered.*''*' 

c.  Payment  on  Subsequent  Day  Accepted. — The  obHgee's  claim  for  damages 
for  breach  of  a  penal  bond  may  be  waived  by  accepting  payment  on  a  subsequent 
day.^  1 

d.  Nominal  Damages. — \\'here  a  breach  of  the  condition  of  the  bond  is  shown, 
nominal  damages,  at  least,  are  recoverable.*'^  Nominal  damages  may  be  recov- 
ered for  a  technical  breach  of  the  bond,  where  the  obligee  does  not  appear  to 
have  suffered  any  actual  damage  whatever.*'-'^ 

2.  Interest. — There  may  be  an  allowance  of  interest  for  the  detention  of  the 
money  after  the  time  limited  in  the  bond  for  its  payment.*^"* 

Interest  beyond  the  Penalty. — Interest  may  be  recovered  by  way  of  dam- 
ages, beyond  the  penalty  of  a  bond,  to  the  extent  of  interest  upon  the  penalty.*'^ 

Case  Not  Provided  for  in  Contract. — In  a  suit  upon  a  bond  for  the  non- 
performance of  the  condition  of  the  bond,  interest  may  be  recovered  in  a  case 
not  provided  for  by  the  contract.*'*' 


60.  Bignall  v.  Gould.  119  U.  S.  495.  498, 
30   L.   Ed.   491. 

On  a  cashier's  bond,  the  recovery 
against  the  sureties  is  limited  to  the  pen- 
alty. McGill  V.  United  States  Bank,  12 
Wheat.  511.  6  L.  Ed.  711;  Farrar  v.  United 
States,  5  Pet.  373,  8  L.  Ed.  159;  Lcggett 
7'.  Humphreys,  21  How.  66,  67,  16  L. 
Ed.    50. 

61.  Payment  on  subsequent  day  ac- 
cepted.— United  States  v.  Gurney.  4 
Cranch  333,  2  L.  Ed.  638.  See  post,  "Pay- 
ment at   Subsequent   Day,"  V,   A,  2,   c. 

B.  in  Philadelphia,  agreed  to  pay  to 
A.'s  agent  170,000  guilders,  in  Amster- 
dam, on  the  1st  of  March;  and  if  he 
should  fail  so  to  do,  then  to  repay  to  A. 
the  value  of  the  said  guilders,  at  the  rate 
of  exchange  current  in  Philadelphia,  at 
the  time  demand  of  payment  was  made, 
together  with  damages  at  20  per  cent.,  in 
the  same  manner  as  if  bills  of  exchange 
had  been  drawn  for  the  said  sum,  and 
they  had  been  returned  protested  for  non- 
payment; and  lawful  interest  for  any  de- 
lay of  payment  that  might  take  place 
after  the  demand;  B.  paid  the  170.000 
guilders,  in  Amsterdam,  to  the  agent  of 
A.,  on  the  13th  of  May,  instead  of  the  1st 
of  March.  It  was  held  that  the  accept- 
ance of  any  part  of  the  sum  in  Amster- 
dam, on  a  subsequent  day,  is  a  waiver  of 
the  claim  to  damages,  in  Philadelphia,  on 
the  sum  so  accepted,  for  that  sum  cannot 
be  demanded  in  Philadelphia.  United 
States  V.  Gurnev,  4  Cranch  333.  2  L  Ed 
638. 

"The  fair  interpretation  of  this  agree- 
ment is,  that  the  demand  is  to  be  made  in 
Philadelphia,  that  the  money  is  to  be 
repaid  in  Philadelphia,  and  that  the  dam- 
ages are  upon  the  money  there  to  be  re- 
paid. Had  a  part  of  the  sum  of  170.000 
guilders  been  paid  on  the  1st  of  March, 
it  will  scarcely  be  contended  that  dam- 
ages would  have  accrued  on  that  part.  A 
repayment  of  it  could  not  have  been 
demandable  in  Philadelphia."  United 
States  V.  Gurney,  4  Cran'^h  333  2  L  Ed 
638. 


62.  Nominal  damage. — Bignall  v.  Gould, 
119   U.    S.    49.5,   30    L.    Ed.   491. 

63.  Bignall  v.  Gould,  119  U.  S.  495,  498, 
30    L.    Ed.    491. 

In  an  action  on  a  bond  "in  the  penal 
sum  of  $10,000.  liquidated  damages,"  with 
condition  that  certain  third  persons  shall 
within  a  year  release  obligee  from  a  large 
number  of  debts  held  by  them  severally, 
and  varying  from  $8,000  to  $10  each,  the 
sum  of  $10,000  is  a  penalty,  the  obligee 
can  recover  nominal  damages  only  upon 
proof  that  none  of  the  debts  were  re- 
leased by  the  holders  within  the  year,  but 
that  immediatelv  afterwards  he  was  dis- 
charged  from   all   of   them   in   bankruptcy. 

From  the  evidence  introduced  and  the 
admissions  made  by  the  obligee  at  the 
trial,  it  does  not  appear  that  he  suffered 
any  damage  whatever.  Although  there 
was  a  technical  breach  ef  the  bond  at 
the  expiration  of  a  year  from  its  date, 
by  the  third  person  therein  named  h.i.ving 
failed  to  release  him  from  any  of  the 
debts  held  by  them,  yet,  within  a  month 
afterwards,  and  before  this  action  was 
brought,  he  was  legally  discharged  from 
all  those  debts  by  obtaining  a  c<>rtificate 
of  discharge  in  bankruptcy.  Bignall  v 
Gould.   119   U.    S.   495,  30   L.    Ed.   491. 

64.  Interest.— Perit  v.  Wallis,  2  Dall. 
253.    1    L.    Ed.    371. 

Where  prior  to  the  action  there  has 
been  no  demand  of  the  penalty,  or  ac- 
knowledgment that  it  is  due,  interest  is 
computed  from  the  commencement  of  the 
suit.  McGill  V.  United  States  Bank,  12 
Wheat.   511,   6   L.   Ed.   711. 

65.  Interest  beyond  the  penalty. — Perit 
V.  Wallis.  2  Dall.  252,  1   L.  Ed.  371. 

66.  Case  not  provided  for  in  contract. 
— United  States  r.  Gurnev,  4  Cranch  333, 
346.    2    L     Ed.    638. 

B.  in  Philadelnhia,  asrreed  to  pay  to 
A.'s  agent  170,000  guilders,  in  Amster- 
dam, on  the  1st  of  March;  and  if  he  should 
fail  so  to  do,  then  to  repay  to  A.  the  value 
of  the  said  guilders,  at  the  rate  of  ex- 
change   current    in     Philadelphia,    at    the 
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3.  Assessment. — As  a  general  rule,  it  is  the  province  of  the  jury  to  assess 
the  damages  which  the  plaintiff  should  recover/^' 

L.  Judgment— 1.  Authority  to  Render.— In  Case  of  Default,  Confes- 
sion or  iTemurrer. — By  the  26th  section  of  the  judiciary  act,  the  federal  courts 
have  power  to  assess  damages  upon  bonds,  etc.,  and  to  render  judgment  for  so 
much  as  is  due  according  to  equity,  in  cases  of  default  or  confession  or  demur- 
rer.^'s  But  cases  wdiich  are  heard  on  agreed  facts,  or  tried  upon  pleadings  and^ 
proofs  are  not  governed  by  it.'''^ 

2.  Form  and  Requisites — a.  In  General. — In  an  action  of  debt  on  a  penal 
bond  for  the  payment  of  money,  the  proper  judgment  to  be  entered  is  a  judg- 
ment for  the  penalty  of  the  bond  to  be  released  on  payment  of  principal,  in- 
terest and  costs.'*^* 

Where  unascertained  damages  are  claimed,  about  which  there  is  a  con- 
test, the  correct  practice  is  to  enter  judgment  in  debt  for  the  penalty  of  the  bond 
to  be  discharged  by  the  payment  of  the  amount  actually  due.'^^  In  an  action  on 
a  penal  bond  the  judgment  can  in  no  case  exceed  the  amount  of  the  penalty, 
with  interest  added  from  the  time  of  the  breach.' ^ 


time  demand  of  payment  was  made,  to- 
gether with  damages  at  20  per  cent.,  m 
the  same  manner  as  if  bills  of  exchange 
had  been  drawn  for  the  said  sum,  and 
they  had  been  returned  protested  for  non- 
payment; and  lawful  interest  for  any  de- 
lay of  payment  that  might  take  place 
after  the  demand;  B.  paid  the  170,000 
guilders,  in  Amsterdam,  to  the  agent  of 
A.,  on  the  13th  of  May.  instead  of  the 
1st  of  March:  A.  is  not  entitled  to  the 
20  per  cent,  damages,  but  may,  in  a  suit 
upon  the  bond  given  to  perform  the  con- 
tract, recover  interest  on  the  170,000 
guilders,  from  the  1st  of  March  to  the 
13th  of  May.  United  States  v.  Gurney,  4 
Cranch  333,  2  L.  Ed.  638. 

"If  the  reservation  of  damages  in  the 
condit'on  of  the  bond  is  in  law  only  a 
double  penalty,  then  interest  is  the  legal 
compensation  for  this  breach  of  the  cove- 
nant contained  in  the  condition  of  the 
bond.  If  it  be  *  *  *  the  amount  of 
damages  settled  by  the  parties  themselves, 
the  majority  of  the  court  is  not  satis- 
fied, that  in  waiving  those  damages,  the 
obligee  has,  without  any  agreement  on 
the  subject,  relinquished  that  right  to  in- 
terest which  is  attached  to  all  contracts 
for  the  payment  of  money,  which  is  only 
displaced  by  the  agreement  to  receive  a 
larger  sum  in  damages,  and  which  a  mere 
tacit  implied  waiver  of  those  stipulated 
damages  might  reinstate."  United  States 
V.  Gurney,  4  Cranch  333.  2  L.  Ed.  638. 

67.  Assessment. — Gorman  v.  Lenox,  15 
Pet.   11.5.   117,   10   L.   Ed.   680. 

Maryland. — In  an  action  on  a  penal 
bond,  under  the  Maryland  practice,  it  is 
the  province  of  the  jury  to  assess  the 
damages  which  the  plaintififs  have  a  right 
to  recover.  Gorman  v.  Lenox,  15  Pet.  115, 
10  L.  Ed.  680. 

Under  the  Maryland  practice,  the  jury 
should  assess  the  damages  in  a  suit  on  a 
replevin  bond.  Gorman  v.  Lenox,  15  Pet. 
115,  10  L.  Ed.  680.  See  the  title  RE- 
PLEVIN. 


63.  In  case  cf  default,  confession  or 
demurrer. — Ives  z'.  Merchants'  Bank,  12 
How.  159,  13  L.  Ed.  936;  Farrar  v.  United 
States.  5   Pet.   373.   385,   8   L.   Ed.   159. 

6D.  Ives  V.  Merchants'  Bank.  12  How. 
159,  13  L.  Ed.  936;  Farrar  v.  United  States, 
5   Pet.   373,   385,   8   L.   Ed.   159. 

Appeal  bend.— See  the  title  APPEAL 
AND    ERROR,  vol.  2.   p.   192. 

70.  In  general.— McGill  v.  United 
States  Bank,  12  Wheat.  511,  6  L.  Ed.  711. 
See  Farni  v.  Tesson.  1  Black  309,  314,  17 
L.  Ed.  67. 

In  an  action  of  debt  against  the  sure- 
ties on  a  cashier's  bond  the  court  said: 
"Technically,  then,  the  judgment  to  be 
entered  would  have  been  a  jud^jmcnt  for 
the  penalty  of  the  bond,  and  in  applying 
the  partial  payment,  the  court  would  have 
been  governed  by  those  principles  which 
have  been  transferred  in  practice  from 
the  courts  of  equity  to  the  courts  of  law. 
in  deciding  on  what  terms  a  party  shall 
be  released  from  the  penalty  of  his  bond. 
These  always  are,  on  payment  of  prin- 
cipal, interest  and  costs."  McGill  V- 
Unii^^d  States  Bank,  12  Wheat.  511.  515,  6 
L.  Ed.  711. 

71.  When  inascertained  damages  are 
claimed. — Ives  v.  Merchants'  Bank,  12 
How.    159,    164,    13   L.   Ed.   936. 

In  an  action  of  debt  against  the  sure- 
ties of  a  surveyor  who  had  received 
moneys  of  the  United  States  to  disburse, 
and  given  bond  with  sureties  to  account 
for  them,  the  practice  was  to  render  judg- 
ment in  debt  for  the  penalty,  to  be  dis- 
charged by  the  amount  actually  due.  Far- 
rar V.  United  States.  5  Pet.  373,  385,  8  L. 
Ed.  159;  Ives  v.  Merchants'  Bank,  12  How. 
159,    164,    13    L.    Ed.    936. 

72.  Ives  V.  Merchants'  Bank,  12  How. 
159,  13  L.  Ed.  936;  Farrar  v.  United 
States,  5  Pet.  373.  385,  8  L.  Ed.  159.  See 
The  "Wanata."  95  U.  S.  600,  617,  618,  24 
L.   Ed.  461. 

In  an  action  of  debt  against  the  sure- 
ties    of     a    surveyor    who     had     received 
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When  bonds  made  payable  in  coin  arc  sued  upon,  judgment  may  be  en- 
tered for  coined  dollars  and  parts  of  dollars.'-^ 

b.  Respecting  Parties — (1)  Obligee  Not  Having  Beneficial  Interest. — If  by 
the  condition  of  a  bond  the  money  to  be  recovered  be  not  for  the  joint  benefit 
of  all  the  obligees,  the  judgment  will  be  for  the  use  of  the  party  named  in  the 
condition  and  equitably  entitled  to  the  money,  all  the  parties  having  a  legal  title 
to  recover,  being  required  to  join  in  the  suit.""* 

(2)  Joinder. — The  general  rule  is  that  in  a  joint  action  upon  a  bond  against 
several  obligors,  the  judgment  must  be  joint  against  them  all;"^  but  there  are 
exceptions  as   well   established  as  the  principle   itself  J'' 

Where  Defendants  Sever  in  Their  Pleas. — If  the  plaintiff  bring  a  joint 
suit  against  all  the  obligors,  in  a  joint  and  several  bond,  and  they  sever  in  their 
pleas,  he  may  enter  a  nolle  prosequi  against  one  of  them,  even  although  his  plea 
go  to  the  action  of  the  writ  (it  being  the  same  with  that  of  the  other  defend- 
ants), and  take  judgment  against  the  other  defendants,  which  cannot  be  re- 
versed on  error,  where  no  objection  to  the  judgment  against  tliem  was  made 
by  those  defendants  at  the  time."'^ 


moneys  of  the  United  States  to  disburse, 
and  given  bond  with  sureties  to  account 
for  them,  the  amount  of  the  judgment 
cannot  exceed  the  penalty.  The  penahy 
of  the  bond  was  for  $30,000.  The  jury 
found  for  the  plaintiff,  and  assessed  the 
damages  for  the  breach  of  the  conditicm 
at  $40,000,  and  the  judgment  was  entered 
"quod  recuperet,"  the  damages,  not  the 
debt.  It  was  held,  that  this  judgment  is 
clearly  erroneous.  The  court  said:  "The 
parties,  plaintiffs  in  error,  are  the  sure- 
ties, and  it  is  clear,  that  as  to  them,  a 
judgment  cannot  be  rendered  beyond  the 
penalty,  to  be  discharged  on  payment  of 
what  is  actually  due;  which,  of  course, 
can  only  be.  where  it  is  a  sum  less  than 
the  penalty."  Farrar  v.  United  States,  5 
Pet.   373,   8   L.    Ed.    159. 

In  the  case  of  McGill  v.  United  States 
Bank,  12  Wheat.  511,  514,  6  L.  Ed.  711, 
payments  had  been  made  by  the  sureties 
after  a  defalcation,  and  an  account  was 
taken  between  the  parties,  and  interest 
calculated  on  both  sides  and  a  balance 
struck,  which,  when  added  to  previous 
payments,  exceeded  the  penalty  of  the 
bond.  Ives  v.  Merchants'  Bank,  12  How. 
159.    13   L.    Ed.   936. 

73.  When  bonds  made  payable  in  coin. 
— Bronson  v.  Rndes,  7  Wall.  229,  19  L. 
Ed.  141,  afifirmcd  in  Dutton  v.  Palairet, 
154  U.   S.  563,   19  L.  Ed.   165. 

74.  Obligee  not  having  beneficial  in- 
terest.— Farni  v.  Tesson.  1  Black  309,  17 
L.   Ed.   07. 

75.  Joinder.— United  States  v.  Leffler, 
11  Pet.  86,  96,  9  L.  Ed.  642.  See,  also, 
United  States  v.  Girault,  11  How.  22,  32, 
13  L.  Ed.  587.  See  post.  "Operation  and 
Effect."  VI,   L,  3. 

Mississippi. — Judgment  is  allowed  to  be 
entered  separately  against  two  or  more 
defendants  sued  jointly  upon  a  bond,  ac- 
cording to  the  statute  of  Mississippi. 
United  States  v.  Girault,  11  How.  22,  32, 
13  L.  Ed.  587. 


76.  United  States  v.  Leffler,  11  Pet.  8G. 
96.    9    L.    Ed.    642. 

77.  Where  defendants  sever  in  their 
pleas.— United  States  v.  LefHer,  11  Pet. 
86,  97,  9  L.  Ed.  642;  Minor  v.  Mechanics' 
Bank,   1   Pet.   46,  7   L.   Ed.   47. 

Where  one  pleads  some  plea  which  goes 
to  his  personal  discharge,  such  as  bank- 
ruptcy, ne  unqucs  executor,  and  the  like, 
and  not  to  the  action  of  the  writ,  the 
plaintiff  may  enter  a  nolle  prosequi 
against  him,  and  proceed  against  the 
others.  In  the  United  States,  the  prin- 
ciple has  been  extended  further.  United 
States  V.  Leffler,  11  Pet.  86,  96,  9  L  Ed 
642. 

This  rule  is  applied  where  plea  of  in- 
fancy filed  by  joint  obligor.  United  States 
I'.  Leffler,  11  Pet.  86,  97.  9  L.  Ed.  642; 
Minor  v.  Mechanics'  Bank,  1  Pet  46  7 
L.   Ed.    47. 

Pleas  of  all  obligees  being  the  same. 
— A  suit  was  brought  against  M.  and  four 
others,  his  sureties,  in  a  joint  and  several 
bond,  for  the  faithful  discharge  of  his 
duties,  as  cashier  of  a  bank;  the  prin- 
cipal pleaded  separately,  and  after  judg- 
ment was  given  against  the  sureties,  on 
all  their  pleas,  the  pleas  of  the  principal 
being,  mutatis  mutandis,  the  same  as  some 
of  their  pleas,  the  plaintiffs  were  allowed 
to  enter  a  nolle  prosequi  against  the  prin- 
cipal; and  no  objection  to  the  judgment 
appearing  to  have  been  made  by  the  sure- 
ties, nor  a  new  trial  asked,  such  proceed- 
ing was  held  to  be  not  an  error  for  which 
the  judgment  could  he  reversed.  Minor  v. 
Mechanics'  Bank,  1  Pet.  46.  7  L.  Ed.  47; 
United  States  v.  Leffler,  11  Pet.  86,  9  L. 
Ed.  642;  Amis  v.  Smith,  16  Pet.  303,  311. 
10   L.   Ed.   973. 

There  is  no  distinction  between  the 
entry  of-a  nolle  prosequi,  before,  and  the 
entry  after  judgment,  as  applicable  to 
this  case.  The  decisions  of  the  courts 
of  the  United  States,  upon  this  proceed- 
ing,  are   on   the   ground   that   the   question 
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3.  Operation  and  Effect. — In  case  of  a  joint  bond,  a  judgment  against 
one  joint  contractor  is  a  bar  to  an  action   against  another  J  ^ 

If  two  are  bound  jointly  and  severally  in  a  bond,  and  the  obligee  take 
judgment  against  one  of  them,  he  may  yet  sue  the  other.''* 

Joint  Judgment  against  Joint  and  Several  Obligors. — But  a  joint  judg- 
ment is  per  se  a  satisfaction  of  a  joint  and  several  bond  f'^  and  equity  will  not 
give  relief  against  such  judgment  and  hold  the  obligors  severally  liable. ^^  A 
court  of  equity  will  not  interfere  to  give  a  remedy  against  the  p€rsonal  assets 
of  a  deceased  surety,  when  the  remedy  at  law  has  been  lost  by  the  election  of 
the  obligee  to  take  a  joint  judgment  on  a  joint  and  several  obligation. ^2 


is  matter  of  practice  and  convenience. 
Minor  v.  Mechanics'  Bank,  1  Pet.  46,  7  L. 
Ed.  47;  United  States  v.  Leffler,  11  Pet. 
86,  9  L.  Ed.  642. 

The  court  said:  "If  the  suit  had  been 
brought  against  the  four  sureties  only, 
and  they  had  omitted  to  take  the  excep- 
tion, by  plea  in  abatement,  the  judgment, 
in  that  case,  would  have  been  unimpeach- 
able. Then  they  then  inquired,  whether 
the  legal  predicament  of  the  case  was 
changed,  by  having  sued  all  the  parties, 
and  subsequently  entered  a  nolle  prosequi 
against  one  of  them?  And  if  not,  in  gen- 
eral, then,  whether  there  was  any  differ- 
ence where  the  party  in  whose  favor  the 
nolle  prosequi  was  entered  was  not  a 
surety,  but  a  principle  in  the  bond?  The 
court,  after  an  elaborate  examination  of 
these  questions,  both  upon  principle  and 
authority,  came  to  the  conclusion,  'that 
where  the  defendants  sever  in  their  plead- 
ings, a  nolle  prosequi  ought  to  be  al- 
lowed; that  it  was  a  practice  which  vio- 
lates no  rule  of  pleading,  and  will  gen- 
erally subserve  the  public  convenience; 
that  in  the  administration  of  justice,  mat- 
ter of  form,  not  absolutely  subjected  to 
authority,  may  well  yield  to  the  substan- 
tial purpose  of  justice.'  "  United  States 
V.  Leffler,  11  Pet.  86,  96,  9  L.  Ed.  642, 
approving  ATinor  v.  Mechanics'  Bank,  1 
Pet.   46,   7   L.   Ed.   47. 

The  court  further  remarked  that,  "the 
plea  went  not  only  in  personal  discharge, 
as  in  the  case  of  bankruptcy,  *  *  *  but 
proceeded  upon  a  inatter  which  estab- 
lished an  original  defect  in  the  joint  con- 
tract." United  States  v.  Leffler,  11  Pet. 
86,  96,  9  L  Ed.  642.  approving  Minor  v. 
Mechanic;'   Bank,   1    Pet.   46,   7   L.   Ed.   47. 

78.  Operation  and  effect. — United  States 
V.   Price,  9  How.   83,  13  L.   Ed.  56. 

79.  If  two  are  bound  jointly  and  sev- 
erally in  a  bond. — L^nited  States  v.  Price. 
9  How.  83.  13  L.  Ed.  56  See,  also, 
Shechy  v.  Mandeville,  6  Cranch  253.  3  L. 
Ed.   215. 

Voluntarily  taking  a  separate  judgment 
against  one  of  a  number  of  joint  and  sev- 
eral obligors  on  a  bond  is  a  waiver  of  the 
right  to  a  joint  judgment.  United  State^; 
V.   Leffler,   11   Pet.   S6.  9   L.   Ed.   642. 

After  a  judgment  by  ■;onfession  against 
one  of  the  joint  obligors  on  a  joint  and 
several   bond,    the    suit    may   be    continued 


against   the   other.     LInited   States   v.    Lef- 
fle.r.   11   Pet.   86.  9   L.   Ed.   642. 

80.  Joint  judgment  against  joint  and 
several  obligors. — United  States  v.  Price. 
9  How.  83.  13  L.  Ed.  56.  See  ante, 
"Joinder,"  VI,  C,  1,  b. 

"If  two  or  more  are  bound  jointly  and 
severally,  the  obligee  may  elect  to  sue 
them  joint  or  severally.  But  having  once 
made  his  election  and  obtained  a  joint 
judgment,  his  bond  is  merged  in  the  judg- 
ment, quia  transit  in  rem  judicatum.  It 
is  essential  to  the  idea  of  election  that 
a  party  cannot  have  both.  One  judg- 
ment against  all  or  each  of  the  obligors 
is  a  satisfaction  and  e.xtinguishment  of 
the  bond.  It  no  longer  exists  as  a  secu- 
rity, being  superseded,  merged,  and  ex- 
tinguished in  the  judgment,  which  is  a 
security  of  a  higher  nature.  The  cred- 
itor has  no  longer  a  remedy,  either  at 
law  or  in  equity,  on  his  bond,  but  only 
on  his  judgment.  The  obligor  is  no 
longer  bound  by  the  bond;  but  by  the 
judgment,  it  has  become  the  evidence  of 
his  indebtedness,  and  the  measure  of  his 
liabilitv."  United  States  v.  Price,  9  How. 
83,   13   L.  Ed.  56. 

If  an  obligee  elects  to  take  a  joint 
judgment,  he  voluntarily  repudiates  the 
several  contract,  and  is  certainly  in  no 
better  situation  than  if  he  had  originally 
taken  a  joint  security  only;  equity  gives 
relief,  not  on  the  bond,  for  that  is  com- 
plete at  law.  but  on  the  moral  obligation 
antecedent  to  the  bond,  when  the  cred- 
itor could  have  had  no  remedy  at  law. 
United  States  v.  Price,  9  How.  83,  13  L. 
Ed.    56. 

81.  United  States  z'.  Price,  9  How.  83, 
13   L.   Ed.   56. 

"An  obligee  who  has  a  joint  and  sev- 
eral bond,  and  elects  to  treat  it  as  joint, 
may  sometimes  act  unwisely  in  so  doing, 
but  his  want  of  prudence  is  no  suffi- 
cient plea  for  the  interposition  of  a  chan 
cellor.  Nor  can  the  conscience  of  a  mce 
security  be  affected,  who,  having  tendered 
to  the  obligee  his  choice  of  holding  him 
jointlv  or  severally  liable,  has  been  re- 
leased .it  hw  bv  the  exercise  of  such 
elect'.on  "  TJnited  States  z'.  Price,  9  How. 
83.   13    L.   Ed.  56 

£2.  United  States  v.  Price,  9  How.  83, 
13   L.   Ed.   56. 

Where     there     were    joint     and     several 
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4.  Arrest  of  Judgmkxt. — That  the  recovery  is  for  a  sum  greater  than 
is  claimed  by  the  ad  damnum  in  the  declaraiion,  is  no  ground  for  arresting 
the  judgment,  in  an  action  of  debt  on  a  bond.  The  damages  laid  were  only  re- 
quired to  cover  the  interest. ^^ 

A  mere  informality  in  the  verdict  is  no  ground  for  arresting  the  judgment 
on  a  bond.'^"* 

Suit  on  Attachment  Bond. — See  the  title  Attachment  axd  Garnish- 
ment, vol.  2,  p.  660. 

5.  Injunction  against  Enforcement. — Equity  may  enjoin  the  enforcement 
of  a  judgment  at  law  on  a  bond.*^^ 

M.  Stay  of  Execution. — Stay  of  execution  may  be  granted  under  statutes 
allowing  such  delay. ^*' 

BONUS. — Bonus  is  defined  as  "A  premium  given  for  a  loan  or  a  charter  or 
other  privilege  granted  to  a  company ;  as.  the  bank  paid  a  bonus  for  its  charter ; 
a  sum  paid  in  addition  to  a  stated  compensation."  It  is  not  a  gift  or  gratuity, 
but  a  sum  paid  for  services,  or  upon  a  consideration  in  addition  to  or  in  excess 
of  that  which  would  ordinarily  be  given. ^ 


bends  given  for  duties,  and  the  United 
States  had  recovered  a  joint  judi^ment 
against  all  the  obligors,  and  then  the 
surety  died,  it  was  not  allowable  for  the 
United  States  to  proceed  in  equity  against 
the  executor  of  the  deceased  surety  for 
the  purpose  of  holding  the  assets  re- 
sponsible. United  States  z'.  Price.  9  How. 
83,   13    L.   Ed.   56. 

The  obligee  knows  that  the  bond  will 
entitle  him  to  either  a  joint  or  several 
judgment  at  his  election;  he  knows,  also, 
that  he  cannot  have  both,  that  his  bond 
is  extinguished  by  his  judgment,  or 
merged  in  it,  as  a  security  of  a  higher 
nature  and  he  knows  that,  if  he  elects 
to  take  a  joint  judgment,  and  neglects 
to  have  execution  levied  in  the  lifetime 
of  the  surety,  his  personal  estate  will  be 
discharged  at  law.  Assuming  that  these 
known  and  established  principles  of  law 
form  a  part  of  the  written  conditions  of 
the  bond,  it  is  not  easy  to  perceive  how 
a  chancellor  could  interpose  without  dis- 
regarding the  terms  of  the  contract,  and 
extending  the  liability  of  the  surety  be- 
yond the  letter  and  spirit  of  his  bond. 
United  States  v.  Price,  9  How.  83,  13  L. 
Ed.   56. 

83.  Arrest  of  judgment — Huff  f.  Hut- 
chinson,   M   How.    '>Ai],   5S9.   14   I..   Kd.    '>',:]. 

84.  A  mere  informality  in  the  verdict. 
— Huff  ?'.  Hutchinson,  14  How.  oSti.  .")S9, 
14  L.   Ed.   553. 

That  the  verdict  was  entered  for  the 
amount  due,  when  it  should  have  been 
for  the  penalty  of  the  bond,  is  a  mere  in- 
formality, and  no  .crrcund  for  arresting 
the  judgment.  Huff  v.  Hutchinson,  14 
How.  58r,,  14  L.  Ed.  553. 

85.  Injunction  against  enforcement. — 
Skillern  v.  May,  4  Cranch  137,  2  L.  Ed. 
574. 

If    the    obligee    of    a    bond    obtain    title. 


in  his  own  name,  for  p-rt  of  the  lands, 
the  assignment  of  the  warrants  for  which 
to  the  obligor  was  the  consideration  of 
the  bond,  and  suffer  the  title  to  the  resi- 
due of  the  lands  to  be  lost,  by  nonpay- 
ment of  taxes,  a  court  of  equity  will  not 
lend  its  aid  to  carry  into  effect  a  judg- 
ment at  law  upon  the  bond,  but  such  judg- 
ment will  be  perpetually  enjoined.  Skil- 
lern V.   May,  4  Cranch   137,  2   L.  Ed.  574. 

Indemnity  bond. — Relief  may  be  had  in 
equity  against  a  judgment  at  law.  upon 
certain  bonds  given  for  the  indemnity  of 
the  obligee,  as  indorsee  of  notes  drawn 
by  the  obligor,  the  consideration  having 
failed.  Scott  v.  Shreeve,  12  Wheat.  605,  6 
L.   Ed.    744. 

86.  Stay  of  execution. — Snowden  v. 
Hemming.  1  Dall.  S3,  1  L.  Ed.  47.  See  the 
title   EXECUTIONS. 

In  an  action  of  debt  on  a  bond,  judg- 
ment being  obtained  and  execution  is- 
sued, the  date  expressed  in  the  bond  is 
conclusive,  and  evidence  of  another  date 
is  not  admissible  to  entitle  the  defend- 
ant to  a  stay  of  execution  and  right  to 
pay  by  installments,  under  the  act  of  1784 
(P.  L.  412).  Snowden  v.  Hemming,  1 
Dall.  83,  1   L.   Ed.  47. 

1.  Bonus. — Kenicott  r.  Supervisors,  16 
Wall.    4.-)2,   471,   21    L.    Ed.    319. 

In  Gordon  7'.  Appeal  Tax  Court.  3  How. 
132,  145,  11  L.  Ed.  529,  it  is  said:  "A 
round  sum,  or  an  annual  charge,  with  or 
without  reference  to  capital  stock,  may 
be  asked  by  a  legislature  for  such  a  fran- 
chise. It  may  be  more  convenient  to  the 
banks  to  have  such  a  consideration  or 
bcnus  distributed  through  the  years  of 
their  corporate  existence,  than  to  pay  its 
equivalent  in  advance."  See,  also.  Balti- 
more, etc.,  R.  Co.  V.  Maryland,  21  Wall 
456,    22    L.    Ed.    673. 
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BOOK. — As  to  books  of  account,  see  the  title  Documentary  Evidence.  As  to 
compelling  production  of  books  and  papers,  see  the  title  Production  of  Docu- 
ments. As  to  bank  books,  see  the  title  Banks  and  Banking,  ante,  p  32.  As  to 
whether  books  are  entitled  to  second-class  postage  rates,  see  the  title  Postal 
Laws.     As  to  duty  on  impcrted  books,  see  the  title  Revenue  Laws.     See  note  L 

BOOMS   and' BOOM   COMPANIES.— See  the  titles   Logs  and  Logging; 

NAVIGAT3LE   \\'ATERS. 

BORDER.— See  note  2. 

BORROW. — See,  also,  the  titles  ^Municipal  Corporations;  ^Municipal, 
County,  State  and  Federal  Securities.     See  note  3. 


1.  Book. — In  Holmes  v.  Hurst,  174  U. 
S.  82,  89,  43  L.  Ed.  904,  it  is  said:  "It 
is  the  intellectual  production  of  the 
author  which  the  copyright  protects  and 
not  the  particular  form  which  such  pro- 
duction ultimately  takes,  and  the  word 
bock  as  used  in  the  statute  is  not  to  be 
understood  in  its  technical  sense  of  a 
bound  volume,  but  anj^  species  of  publi- 
cation which  the  author  selects  to  em- 
body his  literary  product.  We  are  quite 
unable  to  appreciate  the  distinction  be- 
tween the  publication  of  a  book  and  the 
publication  of  the  contents  of  such  book, 
whether  such  contents  be  published  piece- 
meal or  en  bloc."  See,  also,  the  title 
COPYRIGHT. 

V.'here  a  statute  of  California,  passed 
in  1S51,  granted  certain  lands,  excepting 
from  the  grant  such  as  had  been  granted 
by  a  particular  officer,  and  "registered  or 
recorded  on  or  before  April  3d,  18.50.  in 
some  bock  of  record  now  in  the  office, 
etc.,  of  the  recorder  of  the  county;"  held, 
that  the  term  book  was  satisfied,  within 
the  meaning  of  the  act,  by  copies  of  the 
deeds  on  sheets  not  bound  or  fastened 
together  in  any  manner,  but  folded,  the 
name  of  the  purchaser  and  number  and 
designation  of  the  class  of  the  lot  sold 
being  indorsed  thereon,  each  distinct  class 
being  kept  in  a  separate  bundle,  and  the 
sheets  not  being  bound  up  in  the  form  of 
bocks,  until  18.56,  when  they  were  so 
bound;  each  class  forming  a  separate 
volume.  ]\himford  v.  Wardwell,  6  Wall. 
423,  18  L.   Ed.   756. 

2.  Border — In  Surgett  v.  Lapice,  8 
How.  48,  69,  12  L.  Ed.  982,  it  is  said: 
"And  the  question  is.  To  what  descrip- 
tion of  watercourse  did  the  legislature 
refer?  The  enacting  clause  provides  that 
every  person  who  owns  a  tract  of  land 
bordering  on  any  river,  creek,  bayou,  or 
watercourse,  shall  have  the  right  of  pre- 
en^ption  to  the  back  land.  The  act  of 
1811  has  been  corstrued,  in  the  depart- 
ment of  public  lands,  for  nearly  forty 
years,  to  mean  that  these  owners  whose 
lands  fronted  on  a  navigable  stream  were 
only  provided  for;  and  that  the  word 
border,  both  in  the  enacting  clause  and 
in  the  exception,  meant  to  front  on  a 
naviga^'le   watercourse." 

3.  Borrow — -The  power  to  borrow  in- 
cludes   the    power    to    issue    the    ordinary 


evidences  and  security  of  a  loan,  and, 
among  them,  county  bonds.  Comanche 
County  z'.  Lewis,  133  U.  S.  198,  33  L.  Ed 
604. 

In    Legal   Tender   Cases,   110    U.   S.   421, 
444,  28  L.  Ed.  204,  it  is  said:     "The  word^ 
'to    borrow    money,'    as    used    in    the    con 
stitution,   to   designate   a   power   vested   in 
the    national    government,    for    the    safet. 
and  welfare   of  the   whole  people,   are  nr 
to   receive    that   limited   and   restricted   in 
.  terpretation     and     meaning     which      the;, 
would   have   in    a   penal   statute,    or   in   a; 
authority    conferred,    by    law    or    by    con- 
tract,  upon   trustees   or  agents   for  privat 
purposes.     The   power   'to  borrow  money 
on    the    credit    of    the    United    States'    is 
the   power   to   raise   money   for   the   public 
use   on  a  pledge   of  the  public   credit,  and 
may   be    exercised   to   meet    either   p-'esenl 
or   anticipated    expenses   and    liabilities    of 
the  government.     It  includes  the  power  to 
issue,   in   return    for   the   money  borrowed, 
the    obligations    of    the    United    States    in 
any    appropriate    form,    of    stock,    bonds, 
bills  or  notes;  and  in  whatever  form  they 
are_    issued,     being     instruments     of     the 
national     government,     they     are     exempt 
from  taxation  by  the  governments   of  the 
several   states." 

In  Legal  Tender  Cases.  12  Wall  457, 
639,  20  L.  Ed.  287.  it  is  said:  "The  terms 
'power  to  borrow  money'  have  the  same 
meaning  in  all  these  cases,  ard  not  one 
meaning  when  used  by  individuals,  an- 
other when  granted  to  corporations,  and 
still  a  different  one  when  possessed  by 
congress.  They  mean  only  a  power  to 
contract  for  a  loan  of  money  upon  con- 
siderations to  be  agreed  between  the  par- 
ties. The  amount  of  the  loan,  the  time  of 
repavment,  .the  interest  it  shall  bear,  and 
the  form  in  which  the  obligation  shall  be 
exp-essed  are  simply  matters  of  arra^-re- 
ment  between  the  parties.  They  cnn-ern 
no  one  else.  It  -s  no  part  or  incident  nf 
a  contract  of  this  character  that  the 
rights  or  interests  of  thi-d  parties,  stran- 
gers to  the  matter,  shall  be  in  any  re- 
spect affected.  The  transaction  is  com- 
pleted when  the  lender  has  parted  with 
his  money,  and  the  borrower  has  given 
his  promise  of  repayment  at  the  time, 
and  in  the  manner,  and  with  the  securi- 
ties^   st'pula<-»d    between    them." 

Issue   and   sale    of    bonds. — An    act    au- 
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BOTANY  LAPS.— See  note  1. 


thorized  a  town  to  borrow  money  to  aid 
in  the  construction  of  a  railroad.  It  was 
held,  where  the  town  issued  bonds  which 
were  sold  at  par  and  the  proceeds  were 
paid  over  to  the  company,  that  this  was  a 
substantial  borrowing.  Scipio  v.  Wright, 
101   U.   S.   665,  673.  25   L.   Ed.    1037. 

Contract  for  payment  of  a  debt. — A 
contract  made  by  a  city  to  pay  a  sum  of 
money  with  interest  to  a  person  who  has 
assumed  the  payment  of  interest  'on  some 
of  the  city's  debt — as  well  interest  to  be- 


come due,  as  interest  already  due — is  not 
a  "borrowing  of  money,"  but  is  a  con- 
tract for  the  payment  of  a  debt;  and,  as 
the  last,  will  be  sustained,  when,  if  the 
former,  it  might  fall  within  prohibitions 
against  the  city's  borrowing  money  ex- 
cept on  certain  terms.  Gelpcke  v.  Du- 
buque,  1   Wall.   221,   17   L.   Ed.   531. 

1.  Botany  laps. — See  Patton  v.  United 
States,  159  U.  S.  500,  504.  40  L.  Ed  233. 
And  see,  generally,  the  title  REVENUE 
LAWS. 


BOTTOMRY  AND  RESPONDENTIA. 

BY   J.    X.    CLAYBROOK. 
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(1)  Hypothecation  of  Ship,  450. 
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c.  Where  Master  Is  Charterer,  451. 
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B.  Necessity  for  Hypothecation.  451. 

1.  Hypothecation  of  Ship,  451. 

a.  In  General,  451. 

b.  Nature  and  Character  of  Necessity,  451. 

c.  \\  hat  Constitutes,  452. 

( 1  )   Repairs  and  Supplies,  452. 

(2)  Release  of  Ship  from  Arrest,  452. 

(3)  Loan  to  Prevent  Threatened  Arrest  of  Ship.  452. 

(4)  Necessity  a  Question  of  Fact.  452. 

d.  Effect  Where  blaster  Has  Funds,  of  Owner  on  Hand,  452. 

e.  Effect  Where  blaster  Can  Raise  Funds  on  Owners  Credit,  452. 

f.  Effect  Where  ^Master  Has  Funds  of  His  Own  on  Hand,  452, 

2.  Hypothecation  of  Cargo,  453. 

C.  Necessity  for  Communicating  with  Owner,  453. 

1.  Hypothecation  of  Ship,  453. 

2.  Hypothecation  of  Cargo,  453. 

D.  Time  of  Loan,  453. 

E.  Good  Faith  of  Lender,  453. 

1.  In  General,  453. 

2.  Duty  to  Ascertain  or  Inquire  as  to  Necessity  for  Hypothecation,  454. 

3.  Effect  of  Knowledge  of  Want  of  Necessity,  454. 

F.  Eff'ect  of  Fraud,  454. 

G.  Eff'ect  of  Loan  to  Enable  ^Master  to  Make  Unauthorized  \'oyage,  454 

1.  Voyage  Known  by  Lender  to  Be  Unauthorized,  454. 

2.  Where  Lender  Acts  in  Good  Faith,  455. 
H.  Effect  of  Partial  Invalidity,  455. 

III.  Construction  and  Operation,  455. 

A.  General  Rules  of  Construction,  455. 

1.  Governed  by  Words  of  Particular  Contract,  455. 

2.  Attitude  of   Courts  towards   Bottomry   Bonds.  455. 

3.  Court  Governed  by  Equitable  Rather  than  Legal  Rules,  456. 

4.  Construed  as  a  Whole,  456. 
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B.  Property  Included  or  Bound,  456. 

C.  Effect  of  Bond  as  Transferring  Interest  or  Title,  456. 

D.  Personal  Liability  of  Owner,  456. 

E.  Priorities,  457. 

1.  In  General,  457. 

2.  Priority  as  between  Several  Bottomry  Bonds,  457. 

3.  Priority  between  Bond  and  Seaman's  Claim  for  Wages,  457. 

4.  Priority  between  Bottomry  and   Salvage  Claims,  457. 

F.  Effect  of  Loss  or  Destruction  of  Ship  or  Cargo,  457. 

1.  Loss  of  Entire  Property  Securing  Loan,  457. 

2.  Effect  of  Loss  of  Cargo  on  Right  of  Holder  of  Bottomry  Bond,  458. 

3.  Rights  of  Plolder  of  Bond  Secured  on  Ship    and    Cargo,  Where 

Ship  Is  Lost  and  Cargo   Saved,  458. 

G.  Liability  of  Underwriters  to  Holder  of  Bond,  458. 

IV.   Waiver,  Loss  or  Discharge  of  Lien,  458. 
V.   Enforcement,  459. 

A.  Jurisdiction,  459. 

B.  Evidence,  459. 

1.  Burden  of  Proof,  459. 

a.  As  to  Necessity  for  Loan,  459. 

b.  As  to  Power  of  Master  to  Raise  Funds  on  Owner's  Credit,  -159. 

c.  As  to   Communication   with   Owner,  459. 

2.  Separate  Proof  of  Separate  Claims,  460. 

C.  Report  of  Commissioners  as  to  Necessity  for  Bond,  460. 

D.  Enforcement  of  Charges  against  Cargo  Where  Respondentia  Bond    Is 

Void,  460. 

CROSS  REFERENCES. 

See  the  titles  Admiralty,  vol.  L  p.  119;  Bonds,  ante,  p.  382;  Collision;  Gen- 
eral Average;  Interest;  Marine  Insurance;  Pledge  and  Collateral  Se- 
curity; Salvage;  Seamen;  Ships  and  Shipping. 

As  to  implied  liens  on  ships  or  vessels,  see  the  title  JMaritime  LiEns.  As  to 
mortgages  of  ships  or  vessels,  see  the  title  Mortgages  and  Deeds  of  Trust. 

L   Definitions  and  General  Considerations. 

A.  Definitions — 1.  Bottomry. — Bottomry  is  a  pledge  of  a  vessel  upon  which 
a  loan  is  made,  and  of  what  may  remain  of  it  after  any  event  by  which  the  per- 
sonal responsibility  of  the  owner  is  excused.^ 

2.  Bottomry  Bond. — A  bottomry  bond  is  an  obligation,  executed,  generally, 
in  a  foreign  pert,  by  the  miaster  of  a  vessel  for  repayment  of  advances  to  supply 
the  necessities  of  the  ship,  together  with  such  interest  as  may  be  agreed  on ;  which 
bond  creates  a  lien  on  the  ship,  which  may  be  enforced  in  admiralty  in  case  of 
her  safe  arrival  at  the  port  of  destination  ;  but  becomes  absolutely  void  and  of 
no  effect  in  case  of  her  loss  before  arrival.  Such  a  bond  carries  usually  a  very 
hij^h  rate  of  interest,  to  cover  the  risk  of  loss  of  the  ship  as  well  as  a  liberal  in- 
demnity for  other  risks  and  for  the  use  of  the  money,  and  will  bind  the  ship  only 
where  the  necessity  for  supplies  and  repairs,  in  order  to  the  performance  of  a 
contemplated  voyage,  is  a  real  necessity,  and  neither  the  master  nor  owners 
have  funds  or  credit  availr.ble  to  meet  the  wants  of  the  vessel. - 

1.  Eottcmry  defined. — Delaware,  etc.,  Sometimes  bgnds,  bearing  only  the  or- 
Ins.  Co.  c'.  Gos^ler.  9(5  U.  S.  64.'),  fi.'JT,  24  dinary  rate  of  interest,  or  execute  1  un- 
L.  Ed.  863;  The  Grapeshoi.  9  Wall.  129,  dcr  circumstances  more  or  less  ''iacrent 
135,   19   L.   Ed.   651.  from    those    just    stated,    are    called    bot- 

2.  Bottcmry  bond. — The  Grapcshot,  9  tomry  bonds,  and  are  enforced  as  such; 
Wall.  129,   135,   19  L.   Ed.  051.  but  the  general  dcocription  just  given  em- 
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3.    RhspoxdEntia. — A  respondentia  loan  is  a  loan  upon  the  cargo/'' 

B.  Bottomry  Distinguished  from  Implied  Maritime  Liens. — The  con- 
tract of  hypothecation  by  bottomry  is  diiTerent  from  that  implied  by  the  general 
admiralty  law.  In  the  one  case,  the  money  advanced  is  payable  only  in  the  event 
of  the  safe  arrival  of  the  vessel  at  the  port  of  destination,  the  lender  taking  the 
responsibility  of  the  sea  risk,  and  entitled  to  charge  extraordinary  interest,  while 
in  the  other  the  obligation  to  pay  the  money  is  absolute,  and  to  secure  the  payment, 
the  vessel,  the  credit  of  the  owner,  and  the  credit  of  the  master  himself,  are 
pledged.-* 

C.  Nature  and  Object. — Hypothecations  by  bottomry  or  respondentia  kind 
are  created  by  contract  in  writing,  whereby  the  master  of  a  vessel  in  a  foreign 
port,  not  having  any  credit  in  the  port  where  the  vessel  is  lying,  is  enabled  to  ob- 
tain money  for  the  repair  and  equipment  of  the  vessel,  and  for  necessary  sup- 
plies for  the  prosecution  of  the  voyage,  by  creating  a  charge  or  lien  upon  the 
vessel  and  freight,  or  upon  the  vessel,  freight,  and  cargo,  in  favor  of  the  lender; 
so  that,  if  the  vessel  or  cargo  is  sold  or  mortgaged  by  the  owners,  the  property 
will  be  burdened  with  the  charge  or  lien  in  the  hands  of  the  purchaser  or  mort- 
gagee.^ 

II.  Requisites  and  Validity. 
A.  Power  to  Execute — 1.  Power  of  Master — a.  IVhen  Oimier  Is  Not 
Present — (1)  Hypothecation  of  Ship. — The  law  deems  it  of  primary  importance 
that  the  vessel  should  get  on,  and  for  this  purpose  the  maritime  law  attaches  the 
power  of  pledging  or  subjecting  the  vessel  to  the  ofifice  of  the  master  of  the  ship, 
and  considers  the  owner  as  vesting  him  with  this  power  by  the  mere  act  of  con- 
stituting him  master.  The  necessities  of  commerce  require  that  when  remote 
from  his  owner,  he  should  be  able  to  subject  his  owner's  property  to  that  liability, 
without  which  it  is  reasonable  to  suppose  he  would  not  be  able  to  pursue  his 
owner's  interest.^     But  the  authority  of  the  master  is  limited  to  objects  connected 


braces  most  instruments  known  under 
that  name.  The  Grapeshot.  9  Wall.  129, 
135,   19   L.   Ed.   651. 

3.  Respondentia  defined. — Delaware,  etc., 
Ins.  Co.  V.  Gossler,  96  U.  S.  645,  656,  24 
L.    Ed.    863. 

4.  Bottomry  distinguished  from  implied 
maritime  liens. — Carrington  v.  The  Brig, 
Ann  Pratt,  18  How.  63.  67,  15  L.  Ed.  267. 
See.  generally,  the  title  MARITIME 
LIENS. 

5.  Nature  and  object. — Delaware,  etc., 
Ins.  Co.  f.  Gossler.  96  U.  S.  645.  654,  24 
L.    Ed.    863. 

Contracts  of  the  kind  are  authorized  in 
emergencies,  for  the  purpose  of  procur- 
ing necessary  repairs  and  supplies  for 
ships  which  may  happen  to  be  in  distress 
in  foreign  ports,  where  the  master  and 
the  owners  are  without  credit,  and  where, 
unless  assistance  can  be  procured  by 
means  of  such  an  hypothecation,  the  voy- 
age must  be  broken  up.  or  the  vessel  and 
ca^go  must  perish.  Delaware,  etc.,  Ins. 
Co.  V.  Gossler,  96  U.  S.  645.  648,  24  L.  Ed. 
863. 

Contracts  regularly  created  in  that 
mode,  and  for  that  purpose,  give  rise  to 
a  maritime  lien  well  understood  in  the 
civil  law  as  existing,  even  without  actual 
or  constructive  possession;  the  rule  be- 
ing, that,  wherever  a  maritime  lien  of  the 
kind  exists,  it  gives  a  jus  ad  rem  to  the 
property  to   which   it   attaches,  to   be   car- 


ried into  efifect  by  appropriate  legal  proc- 
ess. Such  a  contract  does  not  transfer  the 
property  hypothecated:  but  only  gives  the 
creditor  a  privilege  or  claim  upon  it.  to 
be  carried  into  efifect  by  legal  process,  in 
case  the  vessel  arrives  at  the  port  of  des- 
tination in  safety.  Delaware,  etc.,  Ins. 
Co.  V.  Gossler,  96  U.  S.  645,  654,  24  L. 
Ed.   863. 

6.  Power  of  master  to  pledge  ship  by 
bottomry. — The  St.  Jago  de  Cuba,  9 
Wheat.  409,  6  L.  Ed.  122;  Delaware,  etc., 
Ins.  Co.  T'.  Gossler,  96  U.  S.  645,  650.  24 
L.  Ed.  863:  The  General  Smith.  4  Wheat. 
438,  4  L.  Ed.  609:  Pevroux  v.  Howard,  7 
Pet.  324,  8  L.  Ed.  700:  The  Ship.  Virgin,  8 
Pet.  538,  8  L.  Ed.  1036;  Thomas  v.  Os- 
born,  19  How.  22,  28,  15  L.  Ed.  534;  The 
Aurora,   1  Wheat.  96,  101,  4   L.  Ed.  45. 

"Through  all  time,  by  the  use  and  cus- 
tom of  the  seas,  it  has  been  allowable  for 
the  master  to  borrow  money,  on  bottomry 
or  otherwise,  upon  the  hull  and  keel  of 
the  vessel,  for  repairs,  provisions,  and 
other  necessaries,  to  enable  him  to  con- 
tinue the  voyage."  Thomas  v.  Osborn, 
19   How.  22.  28,' 15  L.  Ed.  534. 

The  master  of  the  ship  is  the  con- 
fidential servant  or  agent  of  the  owners, 
and  they  are  bound  to  the  performance  of 
all  lawful  contracts  made  by  him,  relative 
to  the  usual  employment  of  the  ship,  and 
the  repairs  and  other  necessaries  furnished 
for    her   use.      This   rule   is    established   as 
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with  the  voyage,  and,  if  he  transcend  the  prescribed  hmits.  his  acts  become,  in 
legal  contemplation,  mere  nulHties."  And  the  master  must  act  in  good  faith,  must 
exercise  his  best  discretion  for  the  benefit  of  all  concerned,  and  only  exercise 
the  power  upon  the  compulsion  of  necessity,  to  be  determined  in  each  case  by  the 
actual  impending  peril  to  which  the  vessel  is  exposed.^ 

(2)  Hypothecation  of  Cargo. — The  rule  is  now  well  settled  that  the  hypothe- 
cation may  extend  to  the  cargo  as  well  as  to  the  ship  and  freight.^  But  less 
strictness  will  ordinarily  be  required  in  case  of  the  hypothecation  of  a  ship  than 
of  the  cargo,  because  the  master  is  the  appointed  agent  of  the  owner  of  the  ship, 
but  the  involuntary  agent  of  the  owner  of  the  cargo. ^'^ 

b.  When  Ozi'ner  Is  Presemt. — When  the  owner  is  present,  the  reason  ceases, 
and  the  power  to  contract  is  inferred  to  be  with  the  owner  himself,  on  his  ordi- 
nary responsibility,  without  a  view  to  the  vessel  as  a  fund  from  which  compensa- 
tion is  to  be  derived.  1^ 

c.  Where  Master  Is  Charterer. — The  power  of  the  master  to  bind  the  ship  by 
bottomry  extends  to  a  case  where  he  is  charterer  and  special  owner  pro  hac 
vice. ^2 

2.  Power  of  Owner. — In  the  case  of  a  bottomry  bond,  executed  bv  an  owner, 
in  his  own  place  of  residence,  the  same  reason  does  not  exist  for  giving  an  im- 
plied admiralty  claim  upon  the  bottom,  for  it  is  in  his  power  to  execute  an  ex- 
press transfer  or  mortgage. ^-^ 

B.  Necessity  for  Hypothecation — 1.  Hypothecation  of  Ship — a.  In 
General. — An  hypothecation  of  a  ship  by  the  master,  by  bottomry  bond,  is  in- 
valid, unless  it  be  shown  by  the  creditor  that  the  advances  were  necessarv  to  ef- 
fectuate the  objects  of  the  voyage  or  the  safety  of  the  ship,  and  that  the  funds 
could  not  have  been  procured  upon  the  owner's  credit,  or  out  of  his  funds,  at  that 
place.  ^"^ 

b.  Nature  and  Clmracter  of  Necessity. — The  necessity  must  be  such  as  to  con- 
nect the  act  with  the  success  of  tlie  voyage,  and  not  for  the  exclusive  interest  of 


well  upon  the  implied  assent  of  the  own- 
ers, as  with  a  view  to  the  convenience  of 
the  commercial  world.  As,  therefore,  the 
master  may  contract  for  repairs  and  sup- 
plies, and  thereby,  indirectly,  bind  the 
owners  to  the  value  of  the  ship,  and 
freight,  so,  it  is  held,  that  he  may,  for 
the  like  purposes,  expressly  pledge  and 
hypothecate  the  ship  and  freight,  and 
thereby  create  a  direct  lien  on  the  same. 
for  the  security  of  the  creditor.  The 
Aurora.   1   Wheat.   96.   101,  4   T..   Ed.   4'^. 

7.  Master  not  to  exceed  authority.^ 
The  Aurora.  1  Wheat.  96.  102,  4  L.  Ed.  4.5. 

8.  Master  to  exercise  good  faith. — The 
Julia  Blake.  107  U.  S.  418.  427,  27  L.  Ed. 
."igS;  New  England  Ins.  Co.  z'.  The  Brig, 
Sarah  Ann,  13  Pet.  387.  10  L.  Ed.  213. 

9.  Hypothecation  of  cargo. — Delaware, 
etc..  Ins.  Co.  z'.  Gossler.  9r>  U.  S.  645.  6.51. 
24  L.  Ed.  863;  The  Julia  Blake,  107  U.  S. 
418,    428.    27    L.    Ed.    595. 

10.  Power  narrower  than  that  to  exe- 
cute bottomry.— The  Julia  Blake,  107  U. 
S.  418,  428,  27  L.  Ed.  595;  Delaware,  etc., 
Ins.  Co.  V.  Gossler.  96  U.  S.  645,  651.  24 
L.   Ed.   863. 

11.  When  owner  is  present. — The  St. 
Jago  de  Cuba,  9  Wheat.  409,  414,  6  L. 
Ed.  122;  Thomas  v.  Osborn,  19  How.  22, 
29,   15   L.   Ed.    534. 

12.  Where  master  is  charterer. — Thomas 
V.   Osborn,    19    How.   22,   15    L.   Ed.   534. 


"Practically  this  special  ownership 
leaves  the  enterprise  subject  to  the  same 
necessities  as  if  the  master  were  master 
merely,  and  not  charterer,  and  the  mari- 
time law  gives  him  the  same  power  to 
borrow  to  meet  that  necessity,  as  if  he 
were  not  charterer."  Thomas  z>  Osborn 
19    How.  22.  29,   15   L.   Ed.  534. 

13.  Power  of  owner.— The  Charles 
Carter.    4   Cranch    327.   332,   2    L.    Ed.   636. 

14.  Necessity  for  hypothecation  in  gen- 
eral.—The  Aurora,  1  Wheat.  96,  4  L.  Ed 
45;  Cupis'no  V.  Perez.  2  Dall.  194,  195 
1  L.  Ed.  345;  The  Amelie.  6  Wall  18* 
18  L.  Ed.  806;  The  Julia  Blake,  107  U 
S.  418,  27  L.  Ed.  595;  O'Brien  r.  Miller" 
168  U.  S.  287,  307,  42  L.  Ed.  469;  The  St' 
Jago  de  Cuba,  9  Wheat.  409,  6  L.  Ed. 
122;  Thomas  v.  Osborn,  19  How.  22.  15 
L.  Ed.  534;  Delaware,  etc..  Ins.  Co'  v 
Gossler,  96  U.  S.  645,  648,  24  L.  Ed.  863; 
The  Grapeshot,  9  Wall.  129,  141.  19  l! 
Ed.  651;  The  Ship,  Virgin.  8  Pet  538 
554,  8  L.  Ed.  1036;  The  Lulu,  10  Wall' 
192.  19  L.  Ed.  906;  Peyroux  z:  Howard' 
7  Pet.  .324  8  L.  Ed.  700;  The  GeneraJ 
Smith.  4  Wheat.  438.  4  L.  Ed.  609;  The 
Charles  Carter.  4  Cranch  327.  332,'  2  L 
Ed.  036;  Conrad  z:  .Athntic  Ins  Co  1 
Pet.  386.  7  L.  Ed.  189;  The  Emilv  Soud'er 
17  Wall.  666,  21  L.  Ed.  6S3;  Carrington 
z'.  The  Brig.  Ann  Pratt.  18  How.  63,  68. 
15    L.    Ed.    267. 
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the  shipowner/^  and  such  that  if  the  master  did  not  take  up  the  money  upon 
bottomry,  the  voyage  would  be  defeated,  or  at  least  retarded.^*'  The  required 
necessity  is  twofold  in  its  character ;  it  must  be  a  necessity  of  obtaining  repairs 
or  supplies  in  order  to  prosecute  the  voyage,  and  also  of  resorting  to  such  an 
hypothecation  from  inability  to  procure  the  required  funds  in  any  other  way.^^ 

c.  What  Constitutes — (1)  Repairs  and  Supplies. — To  constitute  a  case  of  ap- 
parent necessity,  so  as  to  justify  the  hypothecation  of  a  ship  for  repairs  and  sup- 
plies, not  only  must  the  repairs  and  supplies  be  needful,  but  it  must  be  apparently 
necessary  for  the  master  to  have  a  credit,  to  procure  them.^^  Necessity  for  re- 
pairs and  supplies  is  proved  where  such  circumstances  of  exigency  are  shown  as 
would  induce  a  prudent  owner,  if  present,  to  order  them,  or  to  provide  funds  for 
the  cost  of  them  on  the  security  of  the  ship.^^ 

(2)  Release  of  Ship  from  Arrest. — A  bona  fide  creditor  advancing  money  to 
relieve  the  ship  from  actual  arrest  on  account  of  debts,  may  stipulate  for  bot- 
tomry interest,  and  the  necessity  of  the  occasion  will  justify  the  master  in  giving 
it,  if  he  have  no  other  sutTficient  funds  or  credit,  to  redeem  the  ship  from  such 
arrest. -° 

(3)  Loan  to  Prevent  Threatened  Arrest  of  Ship. — But  a  mere  threat  to  arrest 
a  ship  for  debts  is  not  a  sufficient  necessity  to  justify  the  master  in  giving  bot- 
tomry interest,  since  it  might  be  an  idle  threat,  which  the  creditor  might  never  en- 
force, and  until   enforced   the  peril  would  not  act  upon  the  ship  itself.-^ 

(4)  Necessity  a  Question  of  Fact. — The  necessity  for  raising  money  on  bot- 
tomry is  in  all  cases  a  question  of  fact,  to  be  determined  by  the  circumstances 
in  which  the  master  is  placed  and  the  perils  to  which  the  property  is  exposed. -^ 

d.  Effect  Where  Master  Has  Funds  of  Onmer  on  Hand. — If  the  master  has 
sufficient  funds  or  goods  of  the  owner  within  his  control,  he  is  not  at  liberty  to 
subject  the  ship  to  the  expensive  and  disadvantageous  lien  of  an  hypothecating 
instrument. 23 

e.  Effect  Where  Master  Can  Raise  Funds  on  Ozcner's  Credit. — If  the  master 
can  procure  sufficient  funds  upon  the  general  credit  of  the  owner,  he  is  not  at 
Jiberty  to  subject  the  ship  by  bottomry.-^ 

f.  Effect  Where  Master  Has  Funds  of  His  Ozi'n  on  Hand. — If  the  master  has 
funds  or  goods  of  his  own,  which  he  ought  to  apply  to  purchase  the  supplies 
which  he  is  bound  by  the  contract  of  hiring  to  furnish  himself,  no  case  of  actual 
necessity  to  have  a  credit  exists. -^ 

15.  Neces=^ity  must  be  connected  with  supplies  cr  pledge  ship  for  them. — The 
voyage  and  fcr  owner's  interest. — The  Grapeshot,  9  Wall.  129,  141.  19  L.  Ed.  651. 
Julia  Blake.  107  U.  S.  418,  427,  27  L.  Ed.  20.  Release  of  ship  from  arrest.— the 
595.  Aurora.   1   Wheat.  96.   103,   4   L.   Ed.   4.5. 

16.  Pledge  must  be  necessary  to  pre-  21.  Loan  to  prevent  threatened  arrest. 
vent  defeat  of,  or  delay  in,  voyage. —  — The  Aurora.  1  \\'heat.  96,  105,  4  L. 
Cupisino   V.    Perez,    2    Dall.    194,    195,    1    L.  Ed.    45. 

Ed    345.  22.    Necessity  a  question   of  fact. — The 

17.  Twofold    character    of    necessity. —  Amelie,    6   \\'all.    18,    18    L.    Ed.    806;    The 
Delaware,    etc.,    Ins.    Co.    v.    Gossler,    96  Julia  Blake.  107  U.   S.  418.  27  L.  Ed.  595. 
U.  S.  645.  649,  24  L.  Ed.  863;  Thomas  z:  23.     Effect   where   master  has   funds   of 
Osborn.  19  How.  22,  15  L.  Ed.  534.  owner    en   hand — The    Aurora.    1    Wheat. 

18.  When  hypothecation  necessary  for  96,  102,  4  L.  Ed.  45;  Thomas  f.  Osborn, 
repairs  and  supplies. — Thomas  r.  Osborn,  19  How.  22,  31,  15  L.  Ed.  534;  Cupisino 
19  How.  22,  31,  15  L.  Ed.  534;  The  Grape-  v.  Perez.  2  Dall.  194,  195,  1  L.  Ed.  345; 
shot,  9   Wall.    129,    141.  19   L.    Ed.   651.  The    Grapeshot,    9    Wall.    129,    19    L.    Ed. 

Liens  for  repairs  and  supplies,   whether  651;    The    Lulu,    10    Wall.    192,    19    L.    Ed. 

implied    or    express,    can    be    enforced    in  906. 

admiralty   only   upon    proof   made -by   the  24.    Effect  where  master  can  raise  funds 

creditor  that  the  repairs  or  supplies  were  on  owner's  credit. — The  Aurora.  1  Wheat. 

necessary,    or   believed,   upon    due    inquiry  96.    102,    4    L.    Ed.    45;    The    Grapeshot,    9 

and   credible    representation,   to   be   neces-  Wall.    129.    19    L.    Ed.    651;    The    Lulu,    10 

sary.     The  Grapeshot,  9  Wall.  129,  141,  19  Wall.  192.  19  L.  Ed.  906. 

L.  Ed.  651.  25.     Effect   where    master   has   funds    of 

19.  Where  prudent  owner  would  order  his  own  on  hand. — Thomas  v.  Osborn,  19 
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.  2.  Hypothecation  of  Cargo. — The  master  can  neither  sell  nor  hypothecate 
the  cargo,  except  in  case  of  urgent  necessity,  and  his  authority  for  that  purpose 
is  no  more  than  may  reasonably  be  implied  from  the  circumstances  in  which  lie 
is  placed.  Necessity  develops  his  authority  and  limits  his  powers.  What  he 
does  must  be  directly  or  indirectly  for  the  benefit  of  the  cargo,  considering  the 
situation  in  which  it  has  been  placed  by  the  accidents  of  the  voyage. ^'^  If  the 
cargo  could  be  forwarded  by  another  vessel  without  injury,  and  with  less  e.xpcnse 
than  it  would  cost  to  repair  the  vessel  upon  which  it  was  originally  supplied,  the 
master  cannot  hypothecate  the  cargo  in  order  to  raise  money  to  repair  the  ship, 
without  the  consent  of  the   shipper,  or  consignee.^" 

C.  Necessity  for  Communicating  with  Owner — 1.  Hypotiiecatiox  of 
Ship. — A  master  cannot  bottomry  a  ship  without  communication  with  owner,  if 
communication  be  practicable.-^ 

2.  Hypothecation  of  Cargo. — So  a  master  cannot  hypothecate  the  cargo  witli- 
out  communicating  with  the  owner  of  it,  if  communication  with  such  owner  be 
practicable.-^ 

D.  Time  of  Loan. — The  fact  that  the  master  ordered  the  supplies  and  re- 
pairs, before  the  bottomry  was  given,  can  have  no  legal  effect  to  defeat  the  se- 
curity, if  they  were  ordered  by  the  master,  upon  the  faith,  and  with  the  inten'.iDn 
that  a  bottomry  bond  should  be  ultimately  given  to  secure  the  payment  of  them. 
In  cases  of  this  sort,  the  bottomry  bond  is,  in  practice,  ordinarily  given  after  the 
whole  supplies  and  repairs  have  been  furnished ;  for  the  plain  reason,  that  the 
advances  required  can  rarely  be  ascertained  with  exactness  until  that  period.**'^ 
It  is  not  necessary  that  a  respondentia  loan  should  be  made,  before  the  departure 
of  the  ship  on  the  voyage."  ^ 

E.  Good  Faith  of  Lender. — 1.  In  General. — If  the  lender  knows,  or.  by 
the  use  of  due  diligence,  could  know,  that  the  master  has  funds  of  his  own  which 
he  is  required  by  the  contract  of  hiring  to  advance,  or  that  he  has  funds  of  the 


How.  22,  31,  15  L.  Ed.  534;  Cupisino  v. 
Perez,  2  Dall.  194,  195,  1  L.  Ed.  315; 
The  Aurora,  1  Wheat.  96.  102,  4  L.  Ed. 
45;  The  Grapeshot,  9  Wall.  129,  19  L.  Ed. 
651;  Ihe  Lulu,  10  Wall.  192,  19  L.  Ed. 
900. 

26.  Hypothecation  of  cargo. — The  Julia 
Blake,   107    U.   S.   418,   42G,  27    L.   Ed.   595. 

"In  all  cases  it  is  the  prospect  of  the 
benefit  to  the  proprietor  that  is  at  the 
foundation  of  the  authority  of  the  master. 
It  is  therefore  true  that,  if  the  repairs  of 
the  ship  produce  no  benefit  or  prospect 
of  benefit  to  the  cargo,  the  master  cannot 
bind  the  cargo  for  such  repairs;  but  it 
appears  to  me  that  the  fallacy  of  the 
argument,  that  the  master  cannot  bind  the 
cargo  for  the  repairs  of  the  ship,  lies  in 
supposing  that  whatever  is  done  for  the 
repairs  of  the  sh'p  is,  in  no  degree  and 
under  no  circumstances  done  for  the 
benefit,  or  with  the  prospect  of  benefit,  to 
the  cargo;  whereas  the  fact  is,  that, 
though  the  prospect  of  benefit  may  be 
more  direct  and  more  immediate  to  the 
ship,  it  may  still  be  for  the  preservation 
and  conveyance  of  the  cargo,  and  is  ju-tly 
to  be  considered  as  done  for  the  common 
benefit  of  both  ship  and  cargo."  The 
Julia  Blake,  107  U.  S.  418,  427,  27  L.  Ed. 
595. 

"But  this  agency  for  the  freighter  is 
confined  to  cases  affecting  his  interest, 
and  where   the   sale   or  pledge  is   directly 


or  indirectly  for  his  benefit.  It  is  di- 
rectly beneficial  where  goods  are  dam- 
aged by  perils  of  the  sea,  and  sold;  it  is 
indirectly  so  where  there  is  damage  to 
the  ship,  and  the  repairs  become  neces- 
sary for  the  benefit  of  the  whole  ad- 
venture." The  Julia  Blake,  107  U.  S  418, 
427.  27  L.   Ed.   595. 

27.  Hypothecation  of  cargo  to  repair 
ship.— The  Julia  Blake,  107  U  S  418.  27 
L.   Ed.    595. 

28.  Communication  with  owner  before 
hypothecation  of  ship.— The  Julia  Blake, 
107  U.  S.  41S.  27  L.  Ed.  595;  O'Brien  v. 
.Miller,  168  U.  S.  287,  307,  42  L.  Ed.  469; 
The  .Amelie.  6  Wall.   18,  18   L.  Ed.  806. 

If  the  master  can  within  a  reasonable 
time  consult  the  owners,  he  is  required 
to  do  it.  because  they  should  have  an  op- 
portunity to  decide  whether,  in  their  judg- 
ment, a  sale  is  necessary.  The  .Amelie,  6 
Wall.  18,  18  L.  Ed.  806;  The  Julia  Blake, 
107  U.  S.  418,  428.  27  L.  Ed.  595. 

29.  Communication  with  owner  bef'^re 
hypothecation  of  cargo. — O'Brien  t'  Mil- 
ler. 1(18  U.  S.  287.  307,  42  L.  Ed.  469;  The 
Julia    Blake.   107  U.  S.   418.  27  E.   Ed.  595. 

30.  Supplies  ordered  before  bond  given. 
—The  Ship,  Virgin,  8  Pet.  538,  8  L.  Ed. 
1036. 

31.  Respondentia  loan  need  not  be 
made  befcre  departure  on  voyage. — C  i- 
ard  V.  Atlantic  Ins.  Co.,  1  Pet.  386,  7  L 
Ed.   189. 
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owner,  which  he  ought  to  apply  to  the  payment  of  repairs  and  suppHes,  then  no 
case  of  apparent  necessity  exists  to  have  a  cre:ht,  and  the  act  of  the  master  in 
procuring  a  credit  does  not  bind  the  interest  of  the  general  owners  in  the  vessel.-''^ 

2.  Duty  to  Ascertain  or  Inquire  as  to  Necessity  for  Hypothecation. — 
It  is  the  duty  of  the  lender  to  see  that  a  case  of  apparent  necessity  for  a  loan 
exists,32  and  he  is  chargeable  with  notice  of  the  facts  on  which  the  master  appears 
to  rely  as  a  justification  for  the  hypothecation/'*-* 

3.  Effect  of  Knowledge  of  Want  of  Necessity. — If  one  lend  money  to  a 
master,  knowing  he  has  not  need  to  borrow,  he  does  not  act  in  good  faith,  and  the 
loan  does  not  oblige  the  owner.^^ 

F.  Effect  of  Fraud. — Where  a  bottomry  bond  was  taken  for  a  larger  amount 
than  was  actually  advanced,  with  a  fraudulent  purpose  to  enable  the  owner  of 
the  vessel  to  recover  the  amount  of  the  bond  from  the  underwriters,  the  bond  was 
void.  Not  only  so,  but  the  lender  of  the  money  loses  his  maritime  lien  upon  the 
vessel   for  the  sum  actually  advanced.^*' 

G.  Effect  of  Loan  to  Enable  Master  to  Make  Unauthorized  Voyage— 
1,  Voyage  Known  by  Lender  to  Be  Unauthorized. — If  a  bottomry  lender,  in 
fraud  of  the  owners,  and  by  connivance  with  the  master,  for  improper  purposes, 


32.  Good  faith  of  lender  in  general- 
Thomas  V.  Osborn,  19  How.  22,  31.  15  L. 
Ed.  534;  The  Grapeshot.  9  Wall.  129,  140, 
59   L.   Ed.   651. 

Greater  diligence  is  required  of  the 
lender  on  bottomry  than  of  the  material 
man  relying  on  an  implied  maritirne  lien 
in  inquiring  concerning  the  necessity  for 
repairs.  The  Grapeshot,  9  Wall.  129,  140, 
19  L.  Ed.   651. 

33.  Duty  to  ascertain  necessity. — 
Thomas  v.  Osborn,  19  How.  22,  15  L.  Ed. 
534;  The  Grapeshot,  9  Wall.  129,  140,  19 
L.  Ed.  651. 

If  no  necessity  for  repairs  is  established, 
a  bottomry  bond  will  not  be  supported 
in  the  absence  of  proof  that  the  lender, 
after  using  reasonable  diligence  to  as- 
certain the  facts,  had  good  reason  to  be- 
lieve, and  did  believe,  that  the  necessity 
really  existed.  And  this  is  warranted  by 
good  reason.  The  maritime  law  seeks 
equally  the  general  promotion  of  com- 
mercial mtercourse  and  the  most  com- 
plete security  in  private  transactions;  and 
neither  can  well  be  reconciled  with  the 
support  of  hypothecations  which  partake 
largely  of  the  nature  of  hazard,  made 
where  the  owner  cannot  be  consulted,  at 
extraordinary  rates  of  interest,  agreed 
upon  by  the  master  and  the  lender,  and 
under  circumstances  favorable  to  collu- 
sion and  fraud,  unless  the  lender  be  held 
to  reasonable  diligence  in  inquiring  as  to 
the  existence  of  the  facts  of  distress  and 
necessity  for  repairs,  which  alone  war- 
rant such  transactions.  The  Grapeshot,  9 
Wall.    129,    140,    19   L.    Ed.    651. 

34.  Chargeable  with  notice  c*  facts  on 
which  master  relies  for  justification. — The 
Julia  Blake,  107  U.  S.  418,  428,  27  L.  Ed. 
595.  citing  The  Aurora,  1  Wheat.  96.  4 
L.  Ed.  45;  Thomas  v.  Osborn,  19  How. 
22,  15  L.  Ed.  534;  The  Amelie.  6  Wall. 
18,  IS  L.  Ed.  806;  The  Grapeshot,  9  Wall. 


129,  19  L.  Ed.  651;  The  Lulu,  10  Wall.  192. 
19  L.  Ed.  CD6. 

It  is  equally  well  settled  that  a  lender, 
upon  the  hypothecation  of  the  cargo  by 
a  master  of  the  vessel  under  his  implied 
authority,  is  chargeable  with  notice  of  the 
facts  on  which  the  master  appears  to  rely 
as  a  justification  for  what  he  is  doing. 
Such  a  lender  is  presumed  to  know  that 
the  power  of  the  master  is  to  be  deter- 
mined by  the  necessities  of  the  case  in 
their  legal  operation  on  the  owner  of  the 
cargo.  As  necessity  creates  the  agency, 
and  that  only  can  be  authorized  which. 
under  the  circumstances,  is  reasonable 
and  just,  he  must  make  his  own  inquiries 
and  judge  for  himself,  and  at  his  own  risk, 
whether,  if  the  owner  were  present,  he 
would  do  or  ought  to  do  that,  or  some- 
thing equivalent,  which  the  master  is  un- 
dertaking to  do  for  him  in  his  absence. 
A  lender  cannot  shut  his  eyes  to  existing 
facts  as  they  appear,  or  by  reasonable  in- 
quiry could  be  made  to  appear,  and  treat 
with  the  master  as  a  general  agent,  having 
authority  to  do  not  only  what  the  owner 
ought  to  do,  but  what  he  might  do  if  he 
chose.  Before  there  can  be  a  recovery 
against  the  owner  it  must  be  shown  that 
the  circumstances  were  such  as  to  make 
it  apparently  proper  for  the  master  to  do 
what  he  has  done.  The  Julia  Blake,  107 
U.  S.  418,  428,  27  L.  Ed.  595,  citing  The 
Aurora,  1  Wheat.  96,  4  L.  Ed.  45;  Thomas 
V.  Osborn,  19  How.  22,  15  L.  Ed.  534; 
The  Amelie,  G  Wall.  18.  18  L.  Ed.  806; 
The  Grapeshot,  9  Wall.  129,  19  L.  Ed. 
651;    The   Lulu,  10  Wall.  192,  19  L.  Ed.    900. 

35.  Effect  of  knowledge  cf  want  of 
necessity. — Thomas  v.  Osborn,  19  How. 
22,   31,   15   L.   Ed.  534. 

36.  Effect  of  frav'd. — Carrington  t'.  The 
Brig,  Ann  Pratt,  IS  How.  63.  15  L.  I'd. 
267.  See  post,  "Effect  of  Loan  to  ^"n- 
able  Master  to  Make  Unauthorized  Voy- 
age,"  II,  G. 
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advances  his  money  on  a  new  voyage,  not  authorized  hy  the  instructions  of  the 
owner,  his  bottomry  bond  may  be  set  aside  as  invahrl.-'^ 

2.  Where  Lender  Acts  in  Good  Faith. — If  the  master  deviates  from  his 
instructions,  witliout  any  participation  or  co-operation  or  fraudulent  intent  of 
the  bottomry  lender,  the  latter  is  not  to  lose  his  security  for  his  advances,  bona 
fide  made  for  the  relief  of  the  ship's  necessities.-'^** 

H.  Effect  of  Partial  Invalidity. — A  bottomry  bond  may  be  good  in  part, 
and  bad  in  part;  and  it  will  be  upheld  by  courts  of  admiralty,  as  a  lien,  to  the  ex- 
tent to  which  it  is  valid,  as  such  courts  in  the  exercise  of  their  jurisdiction  are  not 
governed  by  the  strict  rules  of  the  common  law,  but  act  upon  enlarged  principles 
of  equity.39  Thus,  where  the  items  rejected  are  not  properly  chargeable  on  the 
ship,  or  were  embraced  within  the  bond  from  inadvertence  or  mistake,  and  en- 
tirely consistent  with  the  good  faith  of  the  parties  in  the  transaction,  the  bond 
is  good  to  the  extent  that  it  is  supported  by  a  proper  consideration.^o  But  where 
the  objectionable  items  are  fictitious,  and  inserted  in  the  bond  with  the  intent  to 
defraud,  the  entire  security  in  such  cases  becomes  tainted  with  the  fraud,  and  a 
particeps  criminis  is.  not  allowed  to  come  into  court  to  enforce  it,  even  for  the 
money  advanced  or  expended;  for  to  permit  it  would  afford  countenance  to  the 
fraud  by  giving  partial  effect  to  it.'*^ 

III.    Construction  and  Operation. 

See  the  title  Interpretation  and  Construction. 

A.  General  Rules  of  Construction — 1.  Governed  by  Words  of  Partic- 
ular Contract. — Bottomry  bonds  are  so  different  in  different  countries,  although 
they  resemble  each  other  in  some  prominent  features,  that  when  disputes  arise 
they  are  to  be  decided  by  the  words  of  the  particular  contract  in  question  rather 
than  by  any  principles  of  general  commercial  law.'*- 

2.  Attitude  of  Courts  towards  Bottomry  Bonds. — Bottomry  bonds  for 
the  benefit  of  the  shipowners  and  the  general  advantage  of  commerce  are  greatly 
favored  in  courts  of  admiralty,  and  where  there  is  no  suspicion  of  fraud,  every 
fair  presumption  is  to  be  made  to  support  them.-*^  The  admiralty  law  treats  bot- 
tomry bonds  with  a  good  deal  of  indulgence.  The  court  leans  in  favor  of  up- 
holding these  hypothecations,  disregarding  technical  objections  and  nice  distinc- 
tions, which  sometimes  invalidate  instruments  at  common  law.-*-*  But  since  they 
are  the  creatures  of  necessity  and  distress,  and  are  entered  into  in  the  absence  of 

37.  Voyage  known  by  lender  to  the  un-  Gossler,  96  U.  S.  645,  Gol.  24  L.  Ed.  863' 
authorized. — The  Ship.  Virgin,  8  Pet.  538,  Carrington  v.  The  Brig,  Ann  Pratt  18 
8    L.    Ed.    1036.  How.  63,  68,   15   L.   Ed.   267. 

38.  Where  lender  acts  in  good  faith.  Bottomry  bonds,  when  given  bona  fide 
— The  Ship,  Virgin,  8  Pet.  538,  8  L.  Ed.  and  for  legitimate  purposes,  are  to  be 
1036.                                                                                  liberally    protected.      It    is    important    for 

39.  Bond  may  be  bad  in  part  and  good  the  interests  of  commerce  that  a  master 
in  part — The  Ship.  Virgin,  8  Pet.  538,  8  in  a  foreign  port,  standing  in  need  of  as- 
L.   Ed.   1036.  sistance,    arising    out    of    some    unforseen 

40.  Effect  where  some  of  items  secured  necessity,  to  complete  a  voyage,  and  hav- 
are  improper. — Carrington  v.  The  Brig,  ing  no  credit,  .should  for  th^t  object  be 
Ann  Pratt,  18  How.  63,  67,  15  L.  Ed.  267;  invested  with  authority  to  pledge  the  ship. 
The  Venus,  1  Wheat.  112,  4  L.  Ed.  49;  and  charge  upon  it  the  repavment  of  the' 
McCutchen  7\  Marshall,  8  Pet.  220,  228.  loan  in  case  of  her  safe  arriva'l.  Delaware 
8    E.    Ed.    923.  etc.,  Ins.  Co.  v.  Gossler.  96  U.  S.  645,  651* 

41.  Insertion  cf  fictitious  items  with  24  L.  Ed.  863.  '  ' 
intent  to  defraud. — Carrington  v.  The  When  properly  autliorized  and  duly  ex- 
I''-ig,  Ann  Pratt.  18  How.  63,  67,  15  L.  Ed.  ecuted,  they  are  of  a  high  and  privileged 
2fi^  character,   and   are    held   in   great   sanctity 

<2.     Governed    by    words    of    particular  bv  maritime  courts.     Delaware    etc     Ins 

contract.— O'Brien    v.     Miller,    168    U.     S.  Co.    ?•.    Gossler,    96    U.    S.    645     648     24    hi 

L'ST     :!01.    42    L.    Ed.    469.  Ed.   863. 

''^      Attitude    cf    courts    toward    bonds.  44.     Disregard    of    technical    objections 

—O'Brien  :•.   ^.filler,  IGS   U.  S.  2^7,  29S,  42  —Carrington   z:   The    Brig,   Ann   Pratt    18 

L.    Ed.    469;    Delaware,    etc.,    Ins.    Co.    v.  How.  63,  68,  15   L.  Ed.  267.  ' 
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the  owner,  who  has  no  opportunity  to  guard  his  interests,  the  transactions  out  of 
which  they  arise  should  be  strictly  watched,  and  the  observance  of  the  utmost 
good  faith  exacted   from  all  the  parties  concerned.-*^ 

3.  Court  Goverxed  by  Equitable  Rather  than  Legal  Rules. — In  the 
exercise  of  their  jurisdiction  with  respect  to  bottomry  bonds,  courts  of  admiralty 
are  not  governed  by  the  strict  rules  of  the  common  law,  but  act  upon  enlarged 
principles  of  equity.^*' 

4.  Construed  as  a  Whole. — The  elementary  canon  of  interpretation  is  not 
that  particular  words  may  be  isolatedly  considered,  but  that  the  whole  contract 
must  be  brought  into  view  and  interpreted  with  reference  to  the  nature  of  the 
obligations  between  the  parties,  and  the  intention  which  they  have  manifested  in 
forming  them.  This  general  rule  of  construction  should  especially  guide  a  court 
of  admiralty  in   interpreting  a   contract   of  bottomry   and  respondentia.'*''' 

B.  Property  Included  or  Bound. — A  bottomry  and  respondentia  bond,  given 
to  relieve  a  vessel  in  distress,  may  be  a  lien  on  a  part  of  the  original  cargo  which  is 
transshipped  on  another  vessel,  as  well  as  upon  the  ship  and  the  cargo  remaining 
thereon.-*^  x\nd  it  has  been  held  that  the  holder  of  a  bottomry  bond  is  entitled 
to  share  in  the  proceeds  of  a  judgment  recovered  for  damages  sustained  by  the 
vessel  by  collision. ^^ 

C.  Effect  of  Bond  as  Transferring  Interest  or  Title. — A  bottomry  bond, 
made  by  the  master,  vests  no  absolute  indefeasible  interest  in  the  ship  on  which  it  is 
founded,  but  gives  a  claim  upon  her  which  may  be  enforced  with  all  the  expedition 
and  efficiency  of  the  admiralty  process.  This  rule  is  expressly  laid  down  in  the 
books,  and  will  be  found  consistent  with  the  principle  of  the  civil  law,  upon  which 
the  contract  of  bottomry  is  held  to  give  a  claim  upon  the  ship.^^ 

D.  Personal  Liability  of  Owner. — The  master  cannot  bind  the  owners  per- 
sonally by  bottomry  bond,  and  there  is  no  personal  liability  on  the  owners  in  such 
case.'^^ 


45.  Transactions  out  of  which  bonds 
arise  are  strictly  scanned. — Carrington  v. 
The  Brig.  Ann  Pratt,  18  How.  63,  68,  15 
L.   Ed.  267. 

46.  Courts  governed  by  equitable  rather 
than  legal  rules. — The  Ship.  Virgin,  8 
Pet.  538.  8  L.  Ed.  1036;  O'Brien  v.  Mil- 
ler,  168   U.   S.   287,   297,  42   L.   Ed.   469. 

47.  Construed  as  a  whole. — O'Brien  v. 
Miller,   168  U.   S.  287,  297.  42    L.   Ed.   469. 

48.  Part  of  cargo  transshipped  en  an- 
other vessel — O'Brien  v.  Miller,  168  U. 
S.  287,  42   L.  Ed.  469. 

Where  a  vessel  was  in  distress,  and  the 
master  transshipped  part  of  her  cargo  upon 
another  ship,  and  gave  a  bottomry  bond 
upon  the  vessel,  the  cargo  remaining  upon 
it,  and  the  part  of  the  cargo  transshipped 
upon  the  other  vessel,  it  was  held  that 
the  bond  was  a  lien  upon  the  part  of  the 
cargo  transshipped  upon  the  other  ves- 
sel, although  in  the  defeasance  clause  of 
the  bond  it  was  provided  that  should 
"said  vessel"  be  lost  by  the  perils  of  the 
sea  the  bond  was  to  be  utterly  void,  and 
although  the  vessel  and  the  part  of  the 
cargo  remaining  upon  it  were  lost  as  the 
result  of  a  collision.  O'Brien  v.  Miller, 
168    U.   S.   287,   42   L.   Ed.    469. 

49.  Damages  recovered  for  collision. — 
O'Brien  v.  Miller,  168  U.  S.  287.  42  L.  Ed. 
469. 

Damages  recovered  by  a  shipowner  for 
collision    represent    the    ship,    and    where 


the  ship  and  cargo,  and  a  part  of  the 
cargo  transshipped  on  another  vessel, 
were  covered  by  a  bottomry  bond,  and 
the  consignees  of  the  cargo  paid  the  full 
amount  of  the  bond  in  order  to  get  pos- 
session of  the  part  of  the  cargo  trans- 
shipped on  the  other  vessel,  it  was  held 
that  they  were  entitled  to  recover  from 
the  owner  of  the  ship  a  proportion  of 
the  damages  which  he  recovered  for  a 
collision  resulting  in  the  loss  of  his  sliip 
and  the  part  of  the  cargo  remaining 
thereon.  O'Brien  v.  Miller,  168  U.  S.  287, 
42    L.    Ed.    469. 

50.  Effect  as  transferring  title  or  in- 
terest.—The  Charles  Carter.  4  Cranch  327, 
332,  2  L.  Ed.  636.  See,  also,  Vandewater 
V.  Mills,  19  How.  82,  90,  15  L.  Ed.  557. 
See  ante,   "Nature  and  Object."   I.  C. 

51.  Personal  liability  cf  owner. — The 
Ship,  Virgin,  S  Pet.  538,  554,  8  L.  Ed. 
103G. 

Where  the  value  of  the  ship  falls  short 
of  a  full  payment  of  the  amount  due  upon 
the  bottomry  bond,  this  is  the  misfortune 
of  the  lender,  and  not  the  fault  of  the 
owners:  they  are  not  to  be  made  person- 
ally responsible  for  the  act  of  the  master, 
because  the  fund  has  turned  out  to  be 
inadecuate.  since,  he  has  no  authority, 
by  a  bottomry  bond,  to  pledge  the  ship 
and  also  the  personal  respons'bl'ty  of  the 
owners.  The  Ship,  \^irgin,  S  Pet.  538,  539. 
8   L.   Ed.    1036. 
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E.  Priorities — 1.  In  General. — Liens  by  bottomry  bond  are  preferred  to 
all  other  claims  upon  the  property,  except  those  arising  from  seamen's  wages,  the 
claims  of  salvors  for  subsequent  service  in  saving  the  adventure,  and  the  holder  of 
a  subsequent  bottomry  bond.-''^ 

2.  Priority  as  between  Several  Bottomry  Bonds. — Where  several  securities 
of  the  kind  are  given  upon  the  same  ship  and  cargo,  the  rule  is,  all  other  things 
being  equal,  that  they  take  effect  in  the  inverse  order  of  their  dates ;  because  it 
is  supposed  that  the  last  loan  furnished  the  means  of  preserving  the  ship,  and 
that  without  it  the  prior  lenders  would  have  entirely  lost  their  security.^"  A 
bottomry  bond,  given  to  pay  off  a  former  bond,  must  stand  or  fall  with  the  first 
hypothecation,  and  the  subsequent  lenders  can  only  claim  upon  the  same  ground 
with  the  preceding,  of  whom  they  are  virtually  the  assignees.-^'-* 

3.  Priority  between  Bond  and  Seaman's  Claim  for  Wages. — Seamen 
have  a  lien,  prior  to  that  of  the  holder  of  a  bottomry  bond,  for  their  wages;  but 
the  owners  are  also  personally  liable  for  such  wages;  and  if  the  bottomry  holder 
is  compelled  to  discharge  that  lien,  he  has  a  resulting  right  to  compensation  over 
against  the  owners,  in  the  same  manner  as  he  would  have,  if  they  had  previously 
mortgaged  the  ship.^'''' 

4.  Priority  between  Bottomry  and  Salvage  Claims. — An  abandonment  to 
salvors  supersedes  every  prior  claim,  including  claims  by  bottomry  bond.-'^ 

F.  Effect  of  Loss  or  Destruction  of  Ship  or  Cargo — 1.  Loss  of  Entire 
Property  Securing  Loan. — Actual  total  loss  of  the  property  by  the  described 
perils  displaces  the  lien  of  the  lender,  and  defeats  his  righ.t  of  recovery.'"'"  But  the 
doctrine  of  constructive  total  loss  is  in  no  respect  applicable  to  a  bottomry  con- 
tract.^^ 


52.  Priorities — In  general. — Delaware, 
etc.,  Ins.  Co.  v.  Gossler,  96  U.  S.  645,  655, 
24  L.  Ed.  863;  The  St.  Jago  de  Cuba,  9 
Wheat.   409,  414,  6   L.    Ed.    122. 

53.  Priority  as  between  several  bot- 
tomry bonds. — Delaware,  etc.,  Ins.  Co.  v. 
Gossler,  96  U.  S.  645,  655,  24  L.  Ed.  863; 
The  St.  Jago  de  Cuba,  9  Wheat.  409,  414, 
6   L.   Ed.    122. 

The  ground  for  the  preference  of  the 
later  bonds  to  the  earlier  being  the 'con- 
dition of  necessity  on  which  the  validity 
of  each  is  originally  dependent,  which  is 
applicable  to  the  last  as  well  as  to  the 
first,  and  is  regarded  as  a  sife  reason  for 
presuming  that  the  one  latest  in  date 
furnished  the  means  for  preserving  the 
property  for  the  earlier  lender.  Dela- 
ware, etc.,  Ins.  Co.  V.  Gossler,  96  U.  S. 
645,  655,  24  L.  Ed.  863;  The  St.  Jago  de 
Cuba.  9  Wheat.  409,  414,  6  L.  Ed.   122. 

54.  Bond  given  to  pay  former  bond. — 
The  Aurora,   1  Wheat.  96,  4   L.   Ed.  45. 

55.  Priority  between  bond  and  seaman's 
claim  for  wages. — The  Ship,  Virijin,  8  Pet. 
538,  8  L.  Ed.  1036.  See  the  title  SEA- 
MEN. 

56.  Priority  between  bottomry  and 
salvage  claims. — The  St.  Jago  dc  Cuba,  9 
Wheat.  409,  414,  6  L.  Ed.  122;  Delaware, 
etc..  Ins.  Co.  v.  Gossler,  96  U.  S.  645.  6-5, 
24  L.  Ed.  863.     See  the  title  SALVAGE. 

57.  Actual  total  loss. — Delaware,  etc., 
Ins.  Co.  V.  Gossler.  9(5  U.  S.  645,  655,  24 
L.   Ed.  863. 

58.  Constructive  total  less. — Delawa-'e, 
etc.,  Ins.  Co.  v.  Gossler,  96  U.  S.  645,  653, 
24  L.  Ed.  863. 


By  the  general  maritime  law,  the  lender 
on  bottomry  is  entitled  to  be  paid  out 
of  the  efifects  saved,  so  far  as  those  ef- 
fects go,  if  the  voyage  be  d'sasterous. 
Delaware,  etc.,  Ins.  Co.  v.  Gosshr,  96 
U.   S.   645,  656,  24  L.   Ed.  863. 

If  the  ship  is  once  bottomried,  the 
bond  attaches  to  the  very  last  plank,  and 
the  holder  of  the  bond  may  have  that 
sold  for  his  benefit.  Delaware,  etc.,  Ins. 
Co.  V.  Gossler,  96  U.  S.  645,  655.  24  L.  Ed. 
863. 

Unless  the  ship  be  actually  destroyed, 
and  the  loss  to  the  owners  absolute,  it 
is  not  an  utter  loss  within  the  meaning 
of  such  a  contract.  If  the  ship  still  ex- 
ists, although  in  such  a  state  of  damage  as 
to  be  constructively  totally  lost,  within 
the  meaning  of  a  policy  of  insurance;  or 
if  she  is  captured,  and  afterwards  retaken 
and  restored,  she  is  not  utterly  lost,  within 
the  meaning  of  that  phrase  in  the  con- 
tract of  hypothecation.  Delaware,  etc.. 
Ins.  Co.  v.  Gossler,  96  U.  S.  645,  653,  24 
L.   Ed.  863. 

The  lender  on  bottomry  loses  his  rem- 
edy onl}''  when  the  ship  or  other  property 
hypothecated  is  wholly  lost;  and.  where 
parts  are  preserved,  such  parts  are  es- 
teemed his  proper  goods,  being  presumed 
to  be  the  produce  of  his  money;  and  he. 
therefore,  takes  preference  of  the  owner 
or  insurer.  In  case  of  shipwreck,  "the 
owners  are  not  personally  bound,  except 
to  the  extent  of  the  fund  salved  which 
has  come  into  their  hands."  Delaware, 
etc.,  Ins.  Co.  v.  Gcssler,  96  U.  S.  645,  656. 
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2.  Effect  of  Loss  of  Cargo  on  Rights  of  Holder  of  Bottomry  Bond. — ' 
Where  the  bond  only  covers  the  ship,  the  lenders  run  no  risk  as  to  the  cargo,  as 
they  must  be  paid  if  the  ship  arrives  in  safety,  even  though  the  whole  cargo  is 
lost.s9 

3.  Rights  of  Holder  of  Bond  Secured  on  Ship  and  Cargo,  Where  Ship 
Is  Lost  and  Cargo  Saved. — Wliere  the  bond  covers  the  cargo  as  well  as  the 
vessel,  the  lender,  unless  the  condition  is  otherwise,  is  entitled  to  be  paid  even 
if  the  ship  is-  lost,  if  enough  of  the  cargo  arrives  in  safety  to  pay  the  bottomry 
loan,  the  rule  being  that  the  maritime  lien  of  the  lender  attaches  to  the  entire  prop- 
erty covered  by  the  bond,  or,  to  all  that  part  of  it  which  arrives  at  the  port  of 
destination  in  safety.^*^ 

G.  Liability  of  Underwriters  to  Holder  of  Bond. — There  is  no  principle 
of  law  which  makes  the  underwriters  liable,  in  the  case  of  a  merely  partial  loss 
of  the  ship,  if  money  is  taken  up  on  bottomry  for  the  necessary  repairs  and  ex- 
penditures, and  which  makes  it  the  duty  of  the  underwriters  to  deliver  the  ship 
from  the  bottomry  bond,  to  the  extent  of  their  liability  for  the  expenditures  ;  and 
that  if  they  do  not,  and  if  the  vessel  is  sold  under  the  bottomry  bond,  they  are 
liable,  not  only  for  the  partial  loss,  but  for  all  other  losses  to  the  owner,  for  their 
neglect.''^ 

IV.    Waiver,  Loss  or  Discharge  of  Lien. 

If  the  obligee  of  a  bottomry  bond  suffer  the  ship  to  make  several  voyages,  with- 
out asserting  his  lien,  and  executions  are  levied  upon  the  ship,  by  other  creditors, 
the  obligee  loses  his  lien  on  the  ship.^^  Where  adjusters  of  average,  under  direc- 
tions from  a  mortgagee  of  a  vessel  in  possession,  and  with  the  consent  of  her 
owners,  undertake  to  adjust  the  business  of  the  vessel  on  her  coming  in  from  a 
voyage  in  which  she  has  suffered  disasters  and  been  obliged  to  take  up  money  on 
bottomry,  proceed  in  their  office,  collect  the  freights,  general  average,  and  insur- 
ance, pay  the  bottomry  bond,  having  it  assigned  to  themselves,  and  make  the 
necessary  disbursements  of  the  vessel,  it  will  not  be  inferred,  except  upon  clear 
proof,  that  they  meant  to  extinguish  as  against  themselves  the  bottomry  lien.^^ 

24    L.    Ed.   863;    The   Ship,   Virgin,   8    Pet.  holder  of  bottomry  bond. — Delaware,  etc., 

538,   8    L.   Ed.   1036.                                              _  Ins.    Co.   v.    Gossler,   96    U.    S.    645,   6.55,   24 

If   the    ship    exists   in   specie,   though   in  L.  Ed.  863. 

a   state   which   would   warrant   an   insured  60.  -  Effect   of  loss  of  ship  where  cargo 

to    make    an    abandonment,    as    where    the  is  saved. — Delaware,  etc.,  Ins.  Co.  v.  Gos- 

cost   of  repairs    would   greatly   exceed   the  sler,   96   U.    S.   645.   655,   24   L.   Ed.   863. 

value    when    repaired,    the    lender    on   bot-  61.    Liability  of  underwriters  to  holders 

tomry  may  still  recover;  for  the  ship  must  of    bond. — Bradlie    v.    Maryland    Ins.    Co., 

be    absolutely    and    wholly    destroyed,    in  12  Pet.  378,  379,  9  L.  Ed.  1123. 

order   to   discharge   the   borrowers.      Dela-  In    the    case    of    a    partial    loss,    where 

ware,    etc.,    Ins.    Co.   v.    Gossler,    96   U.    S.  money  is   taken  up   on   bottomry  bond,   to 

645,  657,  24  L.  Ed.  863.  defray   the    expenditures   to   repair   it,    the 

The    holder    of    a    bottomry    bond,    con-  underwriters  have  nothing  to  do  with  the 

ditioned   to   be   void   should   an   utter   loss  bottomry   bond,   but   are   simply  bound   to 

from  any  of  the  enumerated  perils  occur.  pay  the  partial  loss,  including  their  share 

is,  upon  a  wreck  of  the  vessel  during  the  of    the    extra    expenses    of    obtaining    the 

specified   voyage,   not    amounting   to    such  money    in    that    mode,    as    a    part    of    the 

loss,  entitled  to  the  proceeds  of  the  cargo  loss.      If    it    were    otherwise,    any    partial 

saved    by    his    efforts,    as    against    the    in-  loss,     however     small,     might,     if     money 

surers    thereof,    who    accepted    an    aban-  were    taken    up    on    bottomry    to    meet    it, 

donment    by    the    owners    as    for    a    "total  be    converted,    at    the    will    of    the    owner, 

loss,"   and  paid  the  amount   of  their  poli-  into  a  total  loss,  if  the  underwriters  should 

cies,    said    proceeds    being    insufficient    to  neglect   to   pay   to   the   owner   the   amount 

satisfy  the  bond.     Delaware,  etc..  Ins.  Co.  of  such  partiaJ  loss.     Bradlie  v.  Maryland 

V.   Gossler,  96  U.  S.  645,  24  L.  Ed.  863.  Ins.    Co.,    12    Pet   378,   379,   9    L.    Ed.    1123. 

Loss  of  ship  by  collision  as  giving  bot-  See,    generally,    the    title    IMARINE     IN- 

tomry    creditor    claim    against    owner    for  SURANCE. 

part    of   damages    recovered    for    collision,  .   62.    Failure  to  assert  lien — The   Charles 

see   post,   "Property   Included   or    Bound,"  Carter,   4   Cranch   327.   2    L.    Ed.    636. 

Ill,   B.  63.    Whether  lien   paid   by  adjusters  of 

59.    Effect  of  loss  of  cargo  on  rights  of  average   is   extinguished. — The    Ship   Belle 
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V.    Enforcement. 

A.  Jurisdiction. — Jurisdiction  of  a  bottomry  contract,  executed  by  the  master, 
is  exclusive  in  the  admiralty,  because  it  gives  a  remedy  only  in  rem.^^  But  if 
a  bottomry  bond  is  executed  by  the  owner,  it  becomes  also  a  personal  contract, 
and  the  usual  remedy  for  its  enforcement  is  a  suit  at  common  law  or  in  equity. "^^ 
The  holder  of  a  bottomry  bond  cannot  claim  in  a  court  of  prize. ^^  The  contract 
of  respondentia,  which  is  as  much  a  maritime  contract  as  bottomry,  gives  no  juris- 
diction to  the  admiralty,  either  in  rem  or  personam.'''" 

B.  Evidence — 1.  Burdex  of  Proof — a.  As  to  Necessity  for  Loan. — It  is  in- 
cumbent upon  the  creditor  wdio  claims  an  hypothecation,  to  prove  the  actual  exist- 
ence of  the  necessity  of  those  things  which  give  rise  to  his  demand ;  and  if,  from 
his  own  showing,  or  otherwise,  it  appears  that  he  has  had  funds  of  the  owners  in 
his  possession  which  might  have  been  applied  to  the  demand,  and  he  has  neglected 
or  refused  so  to  do,  he  must  fail  in  his  claim. '^'^ 

b.  As  to  Pozver  of  Master  to  Raise  Funds  on  Owner's  Credit. — The  necessity 
of  the  supplies  and  repairs  being  once  made  out.  it  is  incumbent  on  the  owners, 
who  assert  that  they  could  have  been  obtained  upon  their  personal  credit  without 
bottomry,  to.  establish  that  fact  by  competent  proofs,  unless  it  is  apparent  from 
the  circumstances  of  the  case.''^ 

c.  As  to  Communication  zvith  Owner. — Where  the  evidence  shows  the  neces- 
sity for  the  hypothecation  and  that  the  course  pursued  was  for  the  best  interest 
of  the  cargo  ow^ners.  the  party  who  questions  the  instrument  of  hypothecation  on 
the  ground  that  the  master  did  not  communicate  with  the  owner  when  he  might, 
in  the  exercise  of  due  diligence,  have  done  so,  has  the  burden  of  proof,  in  such 


of  the  Sea  v.  Johnson,  20  Wall.  421,  22 
L.   Ed.   362. 

A  representation  in  the  nature  of  a 
mere  opinion  by  the  adjusters  of  average 
as  to  what  will  be  the  result  of  the  whole 
adjustment,  will  not  prevent  them  from 
enforcing  their  bottomry  lien,  if  the 
freight,  insurance,  etc..  do  not  discharge 
it,  against  a  purchaser  of  the  vessel  who 
has  relied  on  the  representation.  The 
Ship  Belle  of  the  Sea  v.  Johnson,  20  Wall. 
421,   22    L.    Ed.   362. 

Loss  of  ship  by  collision  as  giving  bot- 
tomry creditor  right  to  damages  re- 
covered, see  ante.  "Property  Included  or 
Bound,"   III,    B. 

64.  Jurisdiction  of  admiralty  court. — 
Ramsay  t-.  Allegre,  12  Wheat.  611,  631,  6 
L.  Ed.  746;  The  Charles  Carter.  4  Cranch 
327,   332,  2    L.   Ed.  636. 

65.  Bottomry  executed  by  owner. — 
Ramsay  v.  Allegre,  12  Wheat.  611,  631.  6 
L.    Ed.    746. 

66.  Prize  court. — The  Mary,  9  Cranch 
126,  3  L.  Ed.  678. 

67.  Admiralty  jurisdiction  of  respon- 
dentia.— Ramsay  r.  Allegre.  12  Wheat. 
611,  631,  6  L.  Ed.  746. 

68.  Burden  of  proof  as  to  necessity  of 
loan. — The  Aurora.  1  Wheat.  96,  106,  4 
L.  Ed.  45;  The  Julia  Blake.  107  U.  S.  418, 
428,   27   L.    Ed.   59.5. 

To  make  a  bottomry  bond  executed  by 
the  master  a  valid  hypothecation  of  the 
ship,  it  must  be  shown  by  the  creditor, 
that    the    master    acted    within    the    scope 


of  his  authority;  or,  in  other  words,  it 
must  be  shown,  that  the  advances  were 
made  for  repairs  and  supplies  necessary 
for  effectuating  the  objects  of  the  voy- 
age, or  the  safety  and  security  of  the 
ship;  and  no  presumption  should  arise, 
that  such  repairs  and  supplies  could  be 
procured  upon  any  reasonable  terms,  with 
the  credit  of  the  owner,  independent  of 
such  hypothecation.  The  Aurora,  1 
Wheat.  96,   106,  4  L.   Ed.  45. 

69.  Burden  as  to  power  of  master  to 
raise  funds  on  owner's  credit. — The  Grape- 
shot.  9  Wall.  129,  139,  19  L.  Ed.  651;  The 
Ship,  Virgin,  8  Pet.  538,  554,  8  L  Ed 
1036:  The  Lulu,  10  Wall.  192,  19  L.  Ed. 
906;  O'Brien  v.  Miller,  168  U.  S  287  308 
42   L.    Ed.   469. 

Where  proof  is  made  of  necessity  for 
the  repairs  or  suppl'es,  or  for  funds  raised 
to  pay  for  them  by  the  master,  and  of 
credit  given  to  the  ship,  a  presumption 
will  arise,  conclusive,  in  the  absence  of 
evidence  to  the  contrary,  of  necessity  for 
credit.  The  Grapeshot,  9  Wall  129  141 
19  L.  Ed.  651;  The  Lulu,  10  Wall.  192,  19 
L.    Ed.   906. 

It  is  only  when  such  competent  proofs 
have  been  adduced,  or  the  practicability 
of  raising  funds  on  credit  has  been  made 
to  appear  from  circumstances,  that  the 
lender  is  held  responsible  for  failing  to 
make  due  inquiry.  In  the  absence  of  such 
proofs  or  circumstances,  an  apparent  ne- 
cessity for  credit  by  bottomry  must  be 
regarded  as  established  when  the  neces- 
sity for  repairs  is  proved.  The  Grape- 
shot.    9   Wall.    129,    139.    19    L.    Ed.    651 
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case  the  bond  will,  in  the  absence  of  other  proof,  be  presumed  to  have  been  law- 
fully executed."" 

2.  Separate  Proof  oe  Separate  Claims. — If  various  demands  are  mixed 
up  in  the  bond,  some  of  which  would  sustain  an  hypothecation  and  some  not,  it 
is  the  duty  of  the  creditor  so  to  exhibit  them  to  the  court,  that  they  may  be  sepa- 
rately weighed  and  considered.  It  would  be  perilous,  indeed,  if  a  court  were 
upon  to  grope  its  way  through  the  darkness  and  intricacies  of  a  long  account, 
without  a  guide,  and  decide  upon  the  interests  of  the  shipowner  by  obscure  and 
doubtful  lights  which  here  and  there  might  cross  the  path.'i 

C.  Report  of  Commissioners  as  to  Necessity  for  Bond. — On  an  appeal 
from  the  decree  of  the  circuit  court  on  a  libel  on  a  bottomry  bond  originally  filed 
in  the  district  court,  where  it  appears,  that  commissioners  appointed  by  the  circuit 
court  had  reported,  that  a  certain  sum.  being  a  part  of  the  amount  of  the  bond, 
was  absolutely  necessary  for  the  ship,  as  expenses  and  repairs  in  the  common 
course  of  her  employment,  and  no  exception  is  taken  to  this  report  by  either  party, 
in  the  circuit  court,  and  it  was  accordingly  confirmed  by  that  court,  the  report  is 
not  open  for  revision  in  the  supreme  court,  there  being  nothing  on  its  face  im- 
peaching its  correctness.'^ 2 

D.  Enforcement  of  Charges  against  Cargo  Where  Respondentia  Bond 
l3  Void. — A\  here  a  respondentia  bond  upon  the  cargo  is  void,  the  cargo  cannot 
be  held,  in  a  suit  brought  to  enforce  the  bond,  for  such  charges  as  it  was  liable 
for  to  the  vessel,  where  no  claim  is  made  in  the  libel.'^ 

BOUGHT  AND  SOLD  NOTES.— See  the  title  Frauds,  Statute  oe. 
BOUND.— See  note  1. 


70.  Burden  of  procf  as  to  communica- 
tion with  owner. — O'Brien  z'.  Miller,  168 
U.    S.   287,   308,   42   L.   Ed.   469. 

71  Separate  proof  of  separate  claims. 
—The  Aurora.  1  Wheat.  96,  106,  4  L. 
Ed.  45. 

72.  Report  of  commissioners  as  to  neces- 
sity for  bond. — The  Ship,  Virgin,  8  Pet. 
538.   8   L.   Ed.   1036. 

73.  Enforcement  of  charges  against 
cargo  where  respondentia  bond  is  void. 
—The  Julia  Elake,  107  U.  S.  418,  27  L. 
Ed.   595. 

1.  Bound. — The  following  undertaking 
of  the  indorser  of  a  promissory  note,  "I 
do  request  that  hereafter  any  notes 
that  may  fall  due  in  the  Union  Bank,  in 
which  I  am.  or  may  be,  indorser,  shall 
not  be  protested,  as  I  will  consider  my- 
self bound  in  the  same  manner  as  if  the 
said  note  has  been,  or  should  be,  le- 
gally protested,"  held  to  be  ambiguous, 
?s  to  whether  it  amounted  to  a  waiver  of 
demand  and  notice;  and  parol  proof  ad- 
mitted, to  show  that  it  was  the  under- 
standing of  the  parties,  that  the  demand 
and  notice  required  by  law  to  charge  the 
indorser  should  be  dispensed  with.  The 
court  said:  "This  reasoning,  it  may  be 
said,  goes  no  further  than  to  a  waiver  of 
the    demand,    but    what    effect    is    to    be 


given  to  the  word  bound?  It  must  be,  to 
pay  the  debt,  or  it  means  nothing.  But 
to  cast  on  the  endorser  of  a  foreign  bill 
an  obligation  to  take  it  up,  protest  alone 
is  not  sul^cient;  he  is  still  entitled  to  a 
reasonable  notice,  in  addition  to  the  tech- 
nical notice,  communicated  by  the  pro- 
test. To  bind  him  to  pay  the  debt,  all 
these  incidents  were  indispensable,  and 
may,  therefore,  be  well  supposed  to  have 
been  in  contemplation  of  the  parties,  when 
entering  into  this  contract."  Union  Bank 
V.  Hyde.  6  Wheat.  572.  575,  5  L.  Ed.  333. 
Persons  bound  as  security  for  another. 
—In  Ross  V.  Jones,  22  Wall.  576,  591.  22 
L.  Ed.  730,  it  is  said:  "Persons,  bound 
as  security  or  another,  are  the  words  of 
the  statute,  which  undoubtedly  includes 
sureties  proper  in  a  bond,  bill,  or  note, 
but  it  would  be  extending  the  words  of 
the  statute  beyond  their  reasonable  mean- 
ing to  hold  that  it  includes  an  indorser 
whose  liability  is  fixed  by  the  required 
notice  of  the  dishonor  of  the  bill  or  note." 
This  case  arose  upon  the  construction  of 
a  statute,  providing  that  persons  bcund 
as  security  for  another,  may,  at  any  time 
after  action  has  accrued  on  the  bond, 
bill,  or  note,  require  the  person  having 
the  right  of  action  to  commence  suit 
against  the  principal.  See.  generally,  the 
title   SURETYSHIP. 
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BY    R.    C.    WALKER. 

I.    Definitions,   463. 
II.   Boundaries  of  Private  Property,  463. 

A.  Description  and   Indication  of  Boundaries,  463 

1.  In  General — Necessity  for,  463. 

2.  Methods  and  B'lements  of  Description,  464. 

a.  In  General,  464. 

b.  Monuments,  464. 

(1)  Natural   Monuments,  ■^64. 

(a)  In  General,  464. 

(b)  Identitication,  465. 

(2)  Artificial   Monuments,  465. 

c.  Courses  and  Distances.  465. 

(1)  In  General,  465. 

(2)  Determination  of  Courses,  -165. 

(3)  Reversing  Courses,  465. 

(4)  Meander  Lines,  466 

(5)  Measurement   of   Distances.  466. 

(6)  Rejecting  Words  "About,"  "Neaily,"  etc.,  467. 

d.  Corners,  467. 

e.  Lines,  467. 

(1)  Location  and   Identification,  467. 

(2)  Littoral  and  Riparian  Lines,  467. 

f.  Calls  for  Adjoining  Tracts,  ^67. 

g.  Reference  to  Maps,  Plats,  Surveys,  etc.,  468. 
h.  Calls   for  Quantity,  468. 

3.  Conflicting  Elements,  469. 

a.  Relative  Importance  of  Conflicting  Elements,  469 

(1)  In  General,  469. 

(2)  Monuments,  469. 

(a)  In  General,  469. 

(b)  Natural   Monuments,  469. 

(c)  Artificial    Monuments,   471. 

(3)  Lines  Marked  and  Surveved,  47L 

(4)  Calls  for  Adjoiners.  472.' 

(5)  Metes  and  Bounds.  472. 

(6)  Courses  and  Distances,  A72. 

(7)  Calls  for  Quantity,  473. 

(8)  Grant  of  Tract  by  Name,  474. 

b.  Where  Maps.  Plats,  Field  Notes,  etc..  Referred  to,  474. 

4.  General  Rules  as  to  Conslruction,  474. 

5.  Wafers  nnd  Watercourses  as   Boundaries,  476. 

a.  In  Genrral.  476. 

b.  Navigable  Waters,  476. 

(1)  What  Waters  Considered  Navigable,  476. 

(2)  Boundaries  at  Common  Law,   176. 

(3)  Bomidaries  in  United  v'^tates.  476. 

(a)  Slate  Laws  Contr.  1.  476. 
aa.  In  General,  476. 

bb.  Formation  of  New  States    477 

(b)  Tidal  Waters,  478. 
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(c)   Nontidal  Waters.  478. 

aa.  Navigable  Nontidal  Waters.  478. 
bb.  Navigable  Lakes,  480. 

c.  Nonnavigable  Waters,  480. 

d.  Meander  Lines,  48L 

e.  Shifting  of  Shore  or  Channel.  482. 

f.  Construction  of  Particular  Calls,  483. 

6.  Fences  and  Party  \\'alls,  483. 

7.  Roads  and  Streets,  483. 

a.  Rights  Passed,  483. 

(1)  In  General,  483. 

(2)  Street  Limited  bv  Lake   Boundary,  484. 

b.  Effect  of  Particular  Calls,  484. 

8.  Location  of  Land,  484. 

B.  Establishment  by  Act  of  Parties,  485. 

L  By  Agreement,   485. 

2.  Recognition,   Acquiescence   and   Estoppel,   485. 

3.  Private   Survey,  486. 

C.  Establishment   by    Judicial   Proceeding,  487. 

L  In   General,   487. 

2.  Jurisdiction,  487. 

a.  In   General,  487. 

b.  Court  of  Law,  488. 

c.  Court  of  Equity,  488. 

3.  Evidence,  488. 

a.  Presumption  and   Burden  of  Proof,  488. 

(1)  Presumptions,   488. 

(2)  Burden  of  Proof,  489. 

(a)  In  General,  489. 

(b)  Relative  to  Surveys,  Monuments,  etc.,  489. 

b.  Admissibility,   489. 

(1)  In    General,   489. 

(2)  Best   Evidence   Rule,   490. 

(3)  Extrinsic    Evidence,    490. 

(a)  In    General,   490. 

(b)  Hearsav,  490. 

(c)  Parol   Evidence,   490. 

(d)  Deeds    and    Grants,    49L 

(e)  Surveys,   Maps,    Plats,   etc.,   491. 

•  (f)    Surveys   of   Adjoining   Tracts,   492. 

c.  Weight   and    Sufficiency,  491. 

4.  Witnesses,  491. 

5.  Question  of  Law  and  Fact,  491. 

6.  Instructions,  493. 

7.  Decree,  494. 

8.  Review,  494. 

D.  Establishment  of  Boundaries  of  Entries  on  Public  Land,  494. 

E.  Apportion  of  Excess  or  Deficiency,  494. 

in.    state  Boundaries,  494. 

A.  In  General,  494. 

B.  New   States  Bound  by  Acts  of  Predecessor,  494. 

C.  Coincident  and  Dependent  upon  Adjoining  State  Boundaries,  494. 

D.  Boundaries  of   Particular   States,  494. 

E.  Waters  and  Watercourses  as  Boundaries,  494. 

1.  Rivers    as    Boundaries   between    States,   494. 
a.  In  General,  494. 
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b.  Rule  Where   State  Cedes  Territory  beyond  River,  495. 

2.  Lakes,   Bays,    Sounds,    Straits,   etc.,   496. 

3.  Shifting  of  Shore  or  Channel,  497. 

F.  Construction  of   Description,  497. 

G.  Establishment  of  Territorial   Boundaries,  498. 

1.  By  the  States,  498. 

a.  Power   to    Settled-Compact — Convention,   498. 

(1)  In   General,  498. 

(2)  Commissioners  of  Boundary  and  Agents,  498. 

(a)  In   General,  498. 

(b)  Relief   against   Mistakes,   498. 

(3)  Consent  of  Congress,  499. 

(4)  Effect  of  Agreement,   ?00. 

b.  Recognition   and   Acquiescence,    500. 

2.  By  Judicial  Proceedings,  501. 

a.  Jurisdiction,  501. 

b.  Mode  of  Proceedings,  501. 

(1)  In  General,  501. 

(2)  Comrnission  of   Boundary,' 502. 

(a)  Commissioners   to   Run'  Boundary,   502. 

(b)  Commissioners  to  Retrace,  Remark  and  Re-Estab- 

lish,   502. 

(c)  Confirmation    of   Commissioner's   Report,    503. 
aa.  In  General,  SOZ. 

bb.  Finality  of  Decree  of  Confirmation,   hOZ. 

c.  Parties,  503. 

(1)  Inhabitants  of  Disputed  Territory.  503. 

(2)  Intervention  of  United  States,  503. 

d.  Pleading,  504. 

(1)  In  General,   504. 

(2)  Multifariousness,  504. 

e.  Question  of  Law  and  Fact,  504, 

f.  IDecree,   505. 

g.  Costs,  505. 
h.  Review,  505. 

IV.   National  Boundary,  505. 
V.    Counties,  507. 
VI.   Judicial  Districts,   507. 

CROSS  REFERENCES. 

See  the  tides  Accession,  Accretion  and  Reliction,  vol.  1,  p.  51 ;  Adjoining 
Landowners,  vol.  1,  p.  117;  Arbitration  and  Award,  vol.  2,  p.  464;  Best  and 
Secondary  Evidence,  ante,  p.  214;  Bridges;  Counties;  Deeds;  Easements; 
Estoppee;  Fences;  Fish  and  Fisheries;  Frauds,  Statute  of;  Hearsay  Evi- 
dence; Islands;  Lakes  and  Ponds;  Limitation  oe  Actions  and  Adverse 
Possession;  Municipal  Corporations;  Navigarle  Waters;  Parol  Evidence; 
Party  Walls;  Private  Ways;  Purlic  Lands;  Schools;  States;  Streets  and 
Highways;  Waters  and  Watercourses. 

I.  Definition. 

Any  separation,  natural  or  artificial,  which  marks  the  confines  or  line  of  two 
contiguous  estates,  constitutes  a  boundary. ^ 

II.    Boundaries  of  Private  Property. 
A.    Description  and  Indication  of  Boundaries — 1.  In   General — Neces- 

1.     Definition. — 1    Bouvier's    Law    Dist.,      259. 
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SiTY  FOR. — It  is  an  obvious  principle  that  a  grant  must  describe  the  land  to  be 
conveyed,  and  that  the  subject  granted  must  be  identified  by  the  description  given 
of  it  in  the  instrument  of  conveyarxe.- 

2.  Methods  and  Elements  of  Description — a.  I)i  General. — ^Monuments, 
natural  and  artificial,  courses  and  distances  and  quantity  of  land,  are  the  elements 
of  descriptions.  An  enumeration  of  all  these  is  essential  to  a  full  description; 
however,  all  the  elements  need  not  be  employed  in  order  to  sufficiently  describe 
the  boundary .2  Where  the  description  of  a  boundary  is  hopelessly  uncertain  and 
conflicting,  the  instrument  of  conveyance  is  void.'*  The  relative  importance  of 
tlie  various  elements  is  treated  in  another  section.^ 

b.  Monuments — (1)  Xatnral  Monuments — (a)  In  General. — Objects  perma- 
nent in  character,  which  are  found  upon  the  land,  are  called  natural  monu- 
ments f  among  which  are  included  rivers,  creeks,  estuaries,  lakes,"    well-known 


2.  Necessity  for  description. — Chino- 
weth  c'.  Haskell,  3  Pet.  92,  7  L.  Ed.  614; 
Maxwell  Land  Grant  Co.  v.  Dawson,  151 
U.  S.  586,  598,  38  L.  Ed.  279.  See  the  title 
DEEDS. 

3.  Methods  and  elements  of  description. 
— C'.iinoweth  v.  Haskell,  3  Pet.  92,  95,  7 
L:  Ed.  614.  See  the  titles  DEEDS:  PUB- 
LIC LANDS. 

The  description  of  the  land  consists  of 
the  courses  and  distances  run  by  the  sur- 
veyor, and  of  the  marked  trees  at  the  lines 
and  corners,  or  other  natural  objects  which 
ascertain  the  very  land  which  was  actually 
.<=urveved.  Chinoweth  z\  Haskell,  3  Pet. 
C\    7"L.    Ed.    614. 

Mexican  governors  made  three  kinds  of 
grants  or  concessions  of  vacant  public 
lands.  1.  Grants  by  specific  boundaries, 
where  the  donee  is  entitled  to  the  entire 
tract  described.  2.  Grants  by  quantity. 
as  of  one  or  more  leagues  of  land  situated 
in  a  larger  tract,  and  usually  described  by 
outboundaries,  where  the  donee  is  entitled 
to  the  quantity  specified,  and  no  more. 
3.  Grants  of  a  certain  place  or  rancho 
by  some  particular  name,  either  with  or 
without  specific  boundaries,  where  the 
donee  is  entitled  to  the  tract  according 
to  the  boundaries,  if  given;  and  if  not, 
according  to  the  limits  of  the  possession 
and  settlement.  Higueras  v.  United 
States,  5  Wall.  827,  828,  18  L.  Ed.  469.  See 
Ainsa  v.  United  States,  161  U.  S.  208, 
221,  40  L.  Ed.  673:  Hornsby  v.  United 
States,  10  Wall.  224,  232,  19  L.  Ed.  900. 
See    the    title    PUBLIC    LANDS. 

4.  Instrument  void  for  uncertainty. — 
Boardman  r.  Reed,  6  Pet.  328.  345,  S  L. 
F'V  415;  Derry  v.  Cray,  10  Wall.  263, 
260,  19  L.  Ed.  887;  United  States  v.  King, 
3  How.  773,  11  L.  Ed.  824;  Pinkerton  v. 
Ledoux,  129  U.  S.  346,  32  L.  Ed.  706; 
Shipp  V.  Miller,  2  Wheat.  316,  4  L.  Ed. 
C'^  See  the  titles  DEEDS;  PUBLIC 
L  VNDS. 

Where  one  of  the  boundaries  was  so 
rncertain  that  it  could  not  be  defined  or 
designated,  the  grant  was  void.  ("Car- 
penter V.  Montgomery,  13  Wall.  480,  20 
L.  Ed.  698.)  Where  the  description  was 
so  vague  that,  as  it  was  sought  to  be  in- 
terpreted,   it    would    embrace    over    seven 


millions  of  acres,  and  it  was  evident,  to 
the  court,  that  the  survej^or  was  never 
actually  on  the  ground,  and  was  mistaken 
as  to  the  locality  of  the  natural  objects 
on  which  he  relied  for  description,  the 
claim  was  rejected  for  uncertainty  of  de- 
scription. Scull  V.  United  States,  98  U. 
S.  410,  25  L.  Ed.  164;  Pinkerton  v.  Ledoux, 
129   U.   S.  346,   354,  32   L.   Ed.  706. 

"If  there  be  a  repugnant  call,  which,  by 
the  other  calls  in  the  patent,  clearly  ap- 
pears to  have  been  made  through  mistake, 
that  does  not  make  void  the  patent.  But 
if  the  land  granted  be  so  inaccurately  de- 
scribed as  to  render  its  identity  wholly 
uncertain,  it  is  admitted,  that  the  grant 
is  void."  Boardman  v.  Reed.  6  Pet.  328. 
345.  8  L.  Ed.  415.  See  the  title  PUBLIC 
LANDS. 

5.  See  post,  "Relative  Importance  of 
Conflicting    Elements."    II.    A.   3.   a. 

6.  Natural  monument — Permanent  ob- 
jects.— The  Fossat  Case,  2  Wall.  649.  715, 
17  L.  Ed.  739;  Higueras  z'.  United  States, 
5  Wall.  827,  18  L.  Ed.  469;  Newsom  f. 
Pryor,  7  Wheat.  7,  10,  5  L.  Ed.  382;  Brown 
V.  Huger,  21  How.  305,  321,  16  L.  Ed. 
125. 

Landmarks  are  frequently  found,  of 
perishable  materials,  whicli  pass  away  with 
the  generation  in  which  they  are  made; 
by  the  improvement  of  the  country',  and 
from  other  causes,  they  are  often  de- 
stroyed. Boardman  :■.  Reed,  6  Pet.  328, 
8  L.  Ed.  415. 

7.  Rivers,  creeks,  etc. — St.  Clair  County 
r.  Lovingston.  23  Wall.  46,  62,  23  L. 
Ed.  59;  Arguello  v.  United  States,  18  How. 
539,  15  L.  Ed.  478;  The  Fossat  Case,  2 
Wall.  649,  17  L.  Ed.  739;  Brown  v.  Huger, 
21  How.  305,  321,  16  L.  Ed.  125;  Higueras 
V.  United  States,  5  Wall.  827,  18  L.  Ed. 
469;  Newsom  v.  Pryor,  7  Wheat.  7,  10, 
5  L.  Ed.  382;  Jefferis  v.  East  Omaha  Land 
Co.,  134  U.  S.  178,  33  L.  Ed.  872;  Mitchell 
V.  Smale,  140  U.  S.  406,  413,  35  L.  Ed. 
442:  Ayers  v.  Watson,  113  U.  S.  594,  28 
L.  Ed.  1093.  See  nost,  "Waters  and 
Watercourses   as    Boundaries."    II.   A,   5. 

The  Ohio  and  Little  Miami  rivers  are 
identified  and  notorious  objects;  but  the 
third  creek  above  the  mouth  of  the  Little 
]\Iiami    is    to    be    taken    according    to    the 
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hills,  rocks, ^  highways,  and  streets.^ 

(  b)  Identification. — The  identihcation  of  natural  monumen*-s,  when  called  for, 
is  to  be  determined  from  the  entire  description,  regard  being  had  to  the  intent  of 
the  parties  and  the  accompanying  circumstances.^'^ 

(2)  Artificial  Monuments. — Monuments  erected  by  human  agencies  are  arti- 
ficial, such  as  stakes,  fences,  marked  trees  and  buildings.^ ^ 

c.  Courses  and  Distances — (1)  In  General. — A  course  is  the  direction  of  a 
given  line  by  reference  to  a  meridian. *2  a  call  for  the  breadth  of  one  league 
from  an  estuary  or  bay  to  the  east  is  a  certain  and  definite  boundary  on  the  east, 
and  shows  conclusively  the  precise  location  of  the  line.^" 

(2)  Determination  of  Courses. — In  the  determination  of  a  boundary,  a  course 
is  always  to  be  ascertained  by  reference  to  the  magnetic  meridian  at  the  time 
the  deed  was  made.^'* 

(3)  Reversing  Courses. — If,  in  running  the  line  of  a  survey  of  public  lands  in 
one  direction,  a  difficulty  is  met  with,  and  all  the  known  calls  of  the  survey  are 
met  by  running  them  in  the  reverse  direction,  this  may  be  properly  done.^^ 


numerical  order  of  the  creeks,  unless  some 
other  stream  has,  by  general  reputation 
or  notoriety,  been  so  considered.  Watts 
V.  Lindsey,  7  Wheat.  158,  5  L.   Ed.  423. 

A  call  for  a  river  in  the  description  of 
a  boundary  does  not  mean  the  water 
alone  but  banks,  shores,  water  and  the 
bed  of  the  river.  Howard  v.  Ingersoll, 
13    How.   381,   14   L.    Ed.    189. 

8.  Hills,  rocks,  etc. — United  States  v. 
Peralta,  19  How.  343,  15  L.  Ed.  678;  The 
Frssat  Case,  2  Wall.  649,  715,  17  L.  Ed. 
7.!0;  Ayers  v.  Watson,  113  U.  S.  594,  28  L. 
Ed.    1093. 

9.  Highways  and  streets. — Banks  v. 
O.-den,  2  Wall.  57.  17  L.  Ed.  818.  See 
pnst.  "Roads  and   Streets."   II,  A,  6. 

10.  Identification. — Home  v.  Smith, 
i:.9  U.  S.  40,  40  L.  Ed.  68;  Reynolds  v. 
Mc Arthur,  2  Pet.  417,  7  L.  Ed.  470;  Mar- 
shall V.  Currie,  4  Cranch  172,  2  L.  Ed. 
585:  Meredith  v.  Picket,  9  Wheat.  573,  6 
L.  Ed.  163.  See  post,  "General  Rules  as 
to  Construction,"  II,  A,  4. 

"If  one  branch  of  a  small  river  has, 
by  consent,  retained  the  name  of  the 
main  river,  in  exclusion  of  the  others, 
that  branch  must  be  considered,  in  the 
absence  of  other  circumstances,  as  the 
true  boundary  intended  by  the  parties, 
in  a  deed  which  calls  for  the  stream  by 
its  name.  The  fact  may  be  less  certain 
and  less  notorious;  1:)ut  if  it  exists,  it 
must  be  followed  liy  the  same  conse- 
quences. If  neither  l)rancli  had  notori- 
ously retained  the  name  of  the  river,  the 
main  branch  is  entitled  to  it.  But  the 
main  branch  is  not  necessarily  that  in 
whose  channel  water  might  be  found  at 
all  seasons  of  the  year,  at  the  point  farth- 
est removed  from  its  mouth.  The  largest 
volume  of  water  is  certainly  one  indica- 
tion of  the  main  stream,  which  does  not 
necessarily  accompany  that  which  the 
counsel  for  the  plaintiff  in  error  has  selec- 
ted as  the  sole  criterion  l)y  which  it  is 
to  be  determined.  The  length  of  the 
stream  is  anotlier.  It  is  oln-ious  that 
two   branches   may   pursue    such    a   course 
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that  the  source  of  the  longest  may  be 
nearer  the  mouth  of  the  river  than  that 
of  the  shortest."  Reynolds  v.  McArthur, 
2    Pet.    417.    439,    7    L.    Ed.    470. 

11.  Artificial  monuments. — Higuera  v. 
United   States,  5  Wall.   827,  835,  18   L.   Ed. 

4  69;    Newsom    v.    Pryor,    7    Wheat.    7,    10, 

5  L.  Ed.  382;  Ayers  v.  Watson,  113  U. 
S.   594,  28   L.    Ed.    1093. 

12.  Course. — Bouvier's  Law  Dictionary, 
title.    Courses   and   Distances. 

13.  Distance. — Greer  v.  Mezes,  24  How. 
268,  16  L.  Ed.   661. 

14.  Meridian  used. — Mclver  r.  Walker, 
9  Cranch  17:!.  3  L.  Ed.  694;  Mclver 
r.   Walker.  4  Wheat.   444,  4  L.   Ed.   611. 

15.  Reversing  courses. — Ayers  z'.  Wat- 
son, 137  U».  S.  584,  34  L.  Ed.  803;  Simmons 
Creek  Coal  Co.  v.  Doran,  142  U.  S.  417, 
35  L.  Ed.  1063.  See  New  York,  etc..  Land 
Co.  z\  Votaw,  150  U.  S.  24,  37  L.  Ed. 
983.    See  post,  "Corners,"   II,  A,  2,  d. 

The  deposition  of  the  surveyor,  long 
well  known  as  principal  surveyor  of  the 
Austin  and  Williams  Colony,  was  taken 
in  1878,  and  again  in  1880,  forty-five  and 
forty-seven  years  after  the  survey  was 
made.  He  does  not  say  what  time  of 
the  year  he  made  the  survey,  but  his 
chainbearer,  says  it  was  in  the  spring. 
Both  say  that  it  was  made  in  1833,  and 
was  never  made  but  on.e.  The  surveyor 
is  positive  that  he  followed  the  courses 
and  distances  designated  in  the  field 
notes  of  the  grant  for  the  first  two  lines, 
but  that  the  last  line,  the  easterly  one  of 
the  tract,  though  run  and  marked,  was 
not  measured,  but  onlv  estimated  as  to 
length  or  distance.  But  the  field  notes 
give  the  distance  from  the  N.  E.  corner 
to  Cow  Creek  3520  varas,  and  from  the 
N.  E.  corner  to  the  San  Andres  River 
26,400  varas,  which  would  make  the  dis- 
tance from  Cow  Creek  to  the  San  Andres 
22,880  varas,  which,  by  subsequent  sur- 
veys, is  found  to  be  precisely  accruate. 
This  correspondence  for  such  a  long  dis- 
tance Cover  12  miles)  could  hardly  have 
been    the    result    of    conjecture;    and    the 
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(4)  Meander  Lines. — In  taking  the  distance  from  one  point  to  another,  on  a 
large  river,  the  measurement,  as  a  rule,  is  to  be  with  its  meanders,  and  not  in 
a  direct  line,^*'  and  the  same  is  true  where  the  distance  is  indicated  by  a  road.^" 
So  where  there  is  no  road  or  trace,  the  most  usual  route,  if  there  be  proved  such 
a  route  to  exist,  seems  to  be  the  rule.^** 

(5)  Measurement  of  Distances. — Chain  carriers  when  measuring  up  and  down 
mountain  sides,  or  over  steep  acclivities  or  depressions,  level  the  chain,  so  as  to 
approxim.ate  to  a  reasonable  extent,  horizontal  measurement. ^^  Local  customs 
in  regard  to  the  measurement  of  distances  cannot  change  legal  rules. -'^ 


evidence  of  the  chainbearer  is,  that  the 
easterly  line,  as  well  as  the  westerly  and 
northerly  lines,  was  actually  measured  by 
chaining.  If  this  was  so  (and  it  was  for 
the  jury  to  determine  whether  it  was  or 
not),  the  charge  that  the  footsteps  of  the 
original  surveyor  might  be  traced  back- 
ward as  well  as  forward  wa.s  entirely 
correct.  Ayers  z:  Watson,  137  U.  S.  584, 
34  L.    Ed.   803. 

The  omission  of  the  word  East  from 
the  second  call  of  the  description  of  a 
boundary  line  would  in  no  way  afifect  the 
identification  of  the  property,  when  by 
reversing  the  calls  the  word  East  would 
be  necessarilv  included  in  the  description. 
Root  7'.  Woolworth,  150  U.  S.  401,  37  L. 
Ed.  1123. 

16.  Meander  lines. — Littlepage  v.  Fow- 
ler, 11  Wheat.  215,  6  L.  Ed.  458:  Johnson  v. 
Pannel,  2  Wheat.  206.  4  L.  Ed.  221.  See 
Bodley  v.  Taylor,  5  Cranch  191.  195,  225, 
3  L.  Ed.  75.  See  post,  "Waters  and 
Watercourses   as   Boundaries,"    II,   A.   5. 

"Where  a  line  is  described  as  running 
in  a  certain  direction  to  a  river,  and  thence 
up  or  down  with  the  river,  those  words 
imply  that  the  line  is  to  follow  the  river 
according  to  its  meanderings  and  turnings, 
and  in  watercourses  not  navigable  must 
be  'ad  medium  filum  aquje.'  "  Brown  v. 
Huger,    21    How.    305,    321.    16    L.    Ed.    125. 

"Distances  on  the  Ohio  are  invariably 
measured  according  to  its  meanders.  Hite 
V.  Graham,  2  Bibb  143;  Johnson  v.  Pannel, 
2  Wheat.  206,  207,  4  L.  Ed.  221.  Nor  is 
there  anything  arbitrary  in  the  rule,  nor 
leading  to  a  result  so  indefinite  as  the  sup- 
posed distinction  between  great  and  small 
watercourses.  Their  navigable  character 
furnishes  the  rule  by  identifying  them 
with  highways,  and  thus  the  popular  ac- 
ceptation of  terms  still  furnishes  the  dis- 
tinction." Littlepage  v.  Fowler,  11 
Wheat.   215,   220,   6   L.   Ed.   458. 

In  a  case  in  which  the  appellant  con- 
tended that  the  meanders  of  the  stream, 
or  the  most  practical  route  should  be  pur- 
sued and  the  appellee  that  the  mathemat- 
ical principal  must  be  applied  and  take 
the  shortest  route  between  the  two  points, 
the  courts  say:  "Each  case  is  to  be  gov- 
erned by  its  own  merits,  wherever  dis- 
tance has  been  resorted  to  as  the  means 
of  identifying  a  locative  call.  And  cer- 
tainly the  sense  in  which  the  enterer  uses 
the  reference  to  distance  is  the  only  gen- 
eral rule  that  can  govern  a  court  in   con- 


struing an  entry.  That  sense  maj'  be 
gathered  from  his  language,  or  inferred 
from  the  habits  of  men,  and  the  state  of 
the  country:  but,  as  he  is  responsible  for 
the  sufficiency  of  his  entry,  it  would  be 
unfair  to  impose  an  arbitrary  and  un- 
usual meaning  upon  the  language  of  un- 
lettered men,  exploring  a  country  covered 
with  thickets  and  replete  with  dangers." 
Littlepage  v.  Fowler,  ll  Wheat.  215,  218, 
6   L.   Ed.   458. 

The  rule  of  the  Spanish  law  was  that 
where  a  survey  is  intended  to  bound  on  a 
stream,  a  straight  line  was  run  from  the 
beginning  point  to  its  termination  at  the 
slough,  and  the  quantity  of  land  in  the 
bends  of  the  river  was  ascertained  by 
computation  without  actual  measurement. 
Cavazos  z\  Trevino,  6  Wall.  773,  783,  18 
L.   Ed.  813. 

17.  Line  follows  meanders  of  road. — 
Littlepage  v.  Fowler,  11  Wheat,  215,  6 
L.   Ed.  -458. 

If  the  entry  be  placed  on  a  road,  at  a 
certain  distance  fmm  a  given  point,  by 
which  the  road  passes,  the  distance  is  to 
be  computed  by  the  meanders  of  the  road, 
and  not  bv  a  straight  line.  Bodley  v. 
Taylor,  5  Cranch  191,  3  L.  Ed.  75. 

"In  this  respect,  the  court  perceives  a 
clear  distinction  between  a  call  for  one 
place,  by  its  distance  from  another,  if 
the  intermediate  space  be  entirely  woods, 
or,  if  a  stream,  which  cannot  well  be  fol- 
lowed, passes  from  the  one  to  the  other, 
and  where  a  road  is  called  for,  which  con- 
ducts individuals  from  point  to  point.  The 
distance  of  places  from  each  other  is  not 
generally  computed  by  a  stream,  not  navi- 
gable, but  is  always  computed  by  a  road 
which  is  traveled.  It  is,  therefore,  the 
opinion  of  the  court,  that  where,  as  in 
this  case,  there  is  no  other  call  in  the 
entry,  showing  a  contrary  intent,  and  the 
entry  is  placed  on  a  road  at  a  certain 
distance  from  a  given  point  by  which  the 
road  passes,  the  distance  is  to  be  com- 
puted by  the  meanders  of  the  road,  and 
not  by  a  straight  line.''  Bodley  v.  Taylor, 
5    Cranch    191,   225,   3    L.    Ed.    75. 

18.  Most  usual  route. — Littlepage  v. 
F'owler.   11    Wheat.    215.    6   L.    Ed.   458. 

19.  Horizontal  measurement  of  dis- 
t?nces. — McEwen  f.  Den.  24  How.  242, 
246,   16   L.    Ed.    672. 

CO.  Effect  of  local  customs.— ^IcEwen  v. 
Den,   24   How.  242,  246,   16  L.   Ed.  672. 
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(6)  Rejecting  Words  "About,"  "Nearly,"  etc. — In  surveying  entries,  the  word- 
"about"  or  "nearly"  and  the  Hke  are  to  be  rejected  in  ascertaining  a  point  to  be 
found  by  its  distance  from  another  point,  by  its  description  in  the  entry,  if  there 
are  no  other  words  making  it  necessary  to  retain  them,  and  the  distance  men- 
tioned is  to  be  taken  positively. ^^ 

d.  Corners. — In  locating  corners,  the  course  of  the  surveyor  should  be  fol- 
lowed as  far  as  practicable.-"  The  beginning  corner  does  not  control  more  than 
any  other  corner  actually  ascertained  and  the  calls  of  the  grant  need  not  be  fol- 
lowed in  the  order  they  stand  in  the  field  notes,  but  may  be  reversed  and  traced 
the  other  way,  whenever  by  so  doing  the  land  embraced  would  more  nearly 
harmonize  all  the  calls  and  the  objects  of  the  grant. -^ 

e.  Lines — (1)  Location  and  Identification. — Where  the  boundary  line  is  de- 
scribed as  running  from  one  point  to  another,  it  must  be  taken  as  a  straight 
line  unless  it  is  otherwise  provided. 2-*  Lines  not  run  and  marked  must  be  as- 
certained by  course  and  distance.-'^ 

(2)   Littoral  and  Riparian  Lines. — See  post,  "Meander  Lines,"  II,  A,  5,  d. 

f.  Calls  for  Adjoining  Tracts. — When  the  established  line  or  corner  of  a  prior 
survey  is  made  part  of  a  boundary,  it  is  usual  to  designate  such  marked  line  or 
corner  by  naming  the  person  whose  line  or  corner  it  is.^c  Where  a  deed  or 
patent  calls  for  the  lines  or  corners  of  a  well-known  adjoining  tract,  such  tract 
is  such  a  monument,  provided  the  lines  and  corners  be  sufficiently  established, 
as  will  draw  to  it  the  limits  of  the  subsequent  grant,  and  its  lines  must  be  ex- 
tended thereto  without  regard  to  distance;  and  it  makes  no  difiference  whether 


21.  Reject  word  "about,"  "nearly,"  etc. 
—Johnson  v.  Pannel,  2  Wheat.  20G,  4 
L.  Ed.  221;  Littlepage  v.  Fowler,  11  Wheat. 
215,  216,  6  L.  Ed.  458;  Shipp  v.  Miller,.  2 
Wheat.  316,  A  L.  Ed.  248.  See  the  title 
PUBLIC  LA\'DS. 

In  construfrc:  an  entry  which  calls  to 
run  "about"  ''"e  north,  for  quantity,  the 
word  "about"  is  to  be  rejected,  and  the 
land  is  to  run  a  due  north  course  having 
on  each  side  of  a  due  north  line,  drawn 
through  the  center  of  the  base,  an  equal 
meiety.  Shipp  v.  Miller,  2  Wheat.  316, 
4    L.    Ed.    248. 

But  in  Littlepage  v.  Fowler,  11  Wheat. 
215,  216,  223,  6  L.  Ed.  458,  it  is  said  with 
reference  to  an  entry  which  calls  for  a 
creek  "about  thirty  five  miles  above  a 
designated  place:"  "We  are  not  disposed 
to  restrict  the  appellant  to  the  rigid  rule 
formerly  laid  down  by  the  courts,  by  which 
the  word  'about'  was  rejected,  and  the 
entry  limited  to  the  number  called  for. 
In  surveying  entries,  there  is  little  doubt 
that  this  is  the  rule,  but,  in  measuring 
distances,  a  more  liberal  rule  is  laid  down 
in  the  more  modern  case  of  Jones  v. 
TMunmer,  of  wh'ch  we  are  disposed  to 
allow  the  party  the  full  benefit.  (2  Litt. 
162.)  It  is  in  these  words,  'according  to 
repeated  decisions  of  this  court,  under  the 
word  "about,"  the  subsequent  adventurer 
might  be  rcauircd  to  stop  a  little  short 
of,  or  extend  the  search  a  ttle  beyr^id, 
the  distance  called  for.'  But  according 
to  the  principle  of  this  rule,  if  he  might 
stop  eleven  miles  short,  he  mav  advance 
eleven  miles  beyond  the  distance  called 
for;  and  two  and  twenty  miles  search, 
or  even  the  half  of  it,  on  the  margin  of 
such   a   stream,   or   any  stream,  would  be 


too   much    to   require   of   a   subsequent   lo- 
cator." 

22.  Corners. — Avers  v.  Watson,  137  U. 
S.  584,  604,  34  L  Ed.  803;  Schraeder  Min., 
etc.,  Co.  V.  Packer,  129  U.  S.  688,  697,  32 
L.    Ed.    760. 

23.  Beginning  corner. — Ayers  v.  Wat- 
son, 137  U.  S.  584,  599,  34  L  Ed.  803. 
See  Simmons  Creek  Coal  Co.  v.  Doran, 
142  U.  S.  417,  35  L.  Ed.  1063.  See  ante, 
"Reversing  Courses,"  II.  A,  2,  c,  (3). 

24.  Straight  line  intended. — Johnson  v. 
Pannel,  2  Wheat.  206,  4  L.  Ed.  221.  Bart- 
lett  Land,  etc.,  Co.  v.  Saunders,  103  U. 
S.  316,  26  L   Ed.   546. 

.As  to  meander  lines,  see  ante,  "Mean- 
der Lines,"  II,  A.  2,  c.  (4). 

25.  Lines  ascertained  by  course  and 
distance. — McEwen  v.  Den,  24  How  242 
16  L.  Ed.  672;  Mclver  f.  Walker.  9  Cranch 
173,  3  L  Ed.  694;  Greer  v.  Mezes,  24  How 
268.  16  L.  Ed.  661;  Schraeder  Min.,  etc., 
Co.  V.  Packer,  129  U.  S.  688.  697.  32  L.  Ed. 
760.  See  ante,  "Courses  and  Distances  " 
11.    A,    2,    c;    "Corners,"    II,   .A,   2,    d. 

26.  Calls  for  adjoiners — Designation  of 
tract. — Chinowoth  v.  Haskell,  ;i  Pet  92 
96,   7   L.    Ed.    614. 

-A  call  for  two  small  oak  trees,  without 
further  description,  would  rather  exclude 
the  'dea  that  they  were  already  marked 
as  the  corner  of  a  previous  survey,  and 
the  fact  that  the  surveyor  went  to  the  ad- 
join ng  comer,  and  without  marking  it  as 
a  corner  for  the  survey  he  was  then  em- 
ployed to  make,  walked  along  the  lino 
he  intended  for  the  southern  boundary  of 
the  land,  nearly  half  the  distance,  with- 
out marking  a  single  tree,  cannot  in  any 
manner  aflfect  the  case.  Chinoweth  v.  Has- 
kell, 3  Pet.  92,  96,  7  L.  Ed.  614 
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the  lines  of  the  adjoining  tract  are  marked  or  unmarked.-'''  And  if  a  known 
line,  the  boundary  of  an  adjoining  tract,  is  called  for  in  a  subsequent  grant,  the 
existence  of  an  excess  in  the  prior  or  subsequent  grant  will  not  be  sufi'icient 
reason  for  separating  them  in  favor  of  a  pre-emptor  settling  upon  the  intervening 
space,  which  would  be  vacant  if  their  respective  boundaries  were  determined 
according  to  course  and  distance.-^ 

g.  Reference  to  Maps,  Plats,  Stirz'eys,  etc. — Where  maps,  plats,  or  filed  notes, 
etc.,  are  referred  to  in  an  instrument  of  conveyance,  they  are  to  be  regarded  as 
incorporated  into  the  instrument  and  as  furnishing  a  true  and  sufficient  de- 
scription of  the  boundaries  of  the  land  conveyed. -'^ 

h.  Colls  for  Quantity. — The  boundaries  of  land  will  be  so  located  as  to  con- 
tain the  quantity  called  for  where  an  intention  to  convey  a  specified  quantity 
only,  is  clearly  shown,-^*^  but  where  the  boundary  is  clearly  designated  by  refer- 
ence to  monuments,  the  rule  is  otherwise.^^     Where  only  the  western  and  south- 


27.  Bartlett  Land,  etc.,  Co.  v.  Saunders, 
103  U.  S.  316,  26  L.  Ed.  546. 

If  a  tract  of  land  long  referred  to  by 
name  in  the  laws  of  the  state  and  em- 
braced in  an  old  patent,  is  called  for  in  a 
subsequent  grant  made  by  the  state,  as 
the  boundary  of  the  land  granted,  it  is 
such  a  monument  as  will  draw  to  it  the 
limits  of  such  subsequent  grant,  although 
its  exterior  lines  were  never  actually  run 
and  located  on  the  ground.  Bartlett  Land, 
etc.,  Co.  V.  Saunders,  103  U.  S.  316,  26  L. 
Ed.   546. 

28.  Bartlett  Land,  etc.,  Co.  v.  Saunders, 
103    U.    S.    316,    26    L.    Ed.    546. 

2h.  Reference  to  maps,  plats,  etc. — Cra- 
gin  v.  Powell,  128  U.  S.  691,  32  L.  Ed.  566; 
Parker  v.  Kane,  22  How.  1,  16  L.  Ed.  286; 
Deery  v.  Cray,  10  Wall.  263,  19  L.  Ed. 
887;  French  v.  Spencer,  21  How.  228,  239, 
16  L.  Ed.  97;  United  States  v.  Texas,  162 
U.   S.   1,   40  L.   Ed.  837. 

Where  a  deed  referred  to  lines  as  laid 
down  in  a  map  or  plat,  they  must  be 
taken  as  giving  the  true  description  as  if 
they  had  been  set  forth  in  the  deed  of 
conveyance.  Jones  z\  Johnston,  18  How. 
150,  15  L.  Ed.  320:  Xoonan  v.  Lee,  2  Black 
499,  17  L.  Ed.  278:  Conway  v.  Taylor,  1 
Black  603,  17  L.   Ed.  191. 

In  all  those  cases  wherein  no  other  de- 
scription is  given  in  the  title  deeds,  than 
the  number  of  the  lot  on  the  surveyor's 
plan  of  a  township  or  other  large  tract 
of  land,  this  rule  applies.  Noonan  v.  Lee, 
2   Black  499,  504,  17  L.   Ed.  278. 

Where  the  petition  to  the  governor  for 
a  patent  is  accompanied  with  a  sketch  or 
map  giving  the  location  and  boundaries 
of  the  tract,  if  the  patent  refers  to  this 
sketch,  the  land  can  be  located  by  it. 
United  States  v.  Larkin,  18  How.  557,  15 
L.   Ed.   485. 

Where  land  is  conveyed  by  number  of 
section  as  marked  by  the  United  States 
survey,  the  land  passes  as  so  identified 
as  against  another  description  which  is 
inconsistent.  Parker  v.  Kane,  22  How. 
1,  16  L.  Ed.  286. 

If  a  patent  refer  to  a  plat  annexed,  and 
if  in  that  plat,  a  watercourse  be  laid 
down  as  running  through  the  land,  the 
tract   must  be   so   survej^ed   as   to   include 


the  watercourse,  and  to  conform  as  near 
as  may  be  to  the  plat,  although  the  lines 
thus  run  do  not  correspond  with  ulie 
courses  and  distances  mentioned  in  the 
patent,  and  although  neither  the  certifi- 
cate of  survey,  nor  the  patent,  calls  for 
that  watercourse.  Mclver  v.  Walker,  9 
Cranch  173,  3  L.  Ed.  694;  Mclver  v.  Wal- 
ker, 4   Wheat.   444,  4  L.    Ed.   611. 

Where  a  deed  referred  to  a  land  war- 
rant for  description,  the  deed  conveyed 
the  land  appropriated  under  the  warrant. 
French  v.  Spencer,  21  How.  22S,  16  L. 
Ed.   97. 

Where  a  plat  is  referred  to  in  a  deed  as 
containing  a  description  of  land,  the 
courses,  distances,  and  other  particulars 
appearing  upon  the  plat  are  to  be  as  much 
regarded,  in  ascertaining  the  true  descrip- 
tion of  the  land  and  the  intent  of  the 
parties,  as  if  they  had  been  expressly  enu- 
merated in  the  deed.  Jefiferis  v.  East 
Omaha  Land  Co.,  134  U.  S.  178,  194,  33 
L.   Ed.  872. 

A  deed  which  refers  to  a  plat  for  one 
line,  or  which  authorizes  the  line  to  be 
run  by  a  certain  person  according  to  such 
a  plat,  is  not  void  for  uncertainty  on  its 
face.  Deery  z\  Cray,  10  Wall.  263,  19  L. 
Ed.    887. 

Where  a  varying  line  is  called  for  in  a 
deed  and  also  referred  to  as  set  out  in  a 
plan,  the  line  as  it  existed  at  the  date  of 
the  deed  and  not  at  the  date  of  the  plan, 
is  the  true  boundary.  Jones  z'.  Johnston, 
18    How.    150,    15   L.    Ed.   320. 

A  plat  referred  to  in  a  deed  as  being 
annexed  to  it,  which  never  was,  in  fact, 
annexed  and  was  not  recorded  with  the 
deed,  does  not  afford  any  evidence  in  aid 
of  the  description  of  the  land  referred  to 
in  the  deed.  Shirras  v.  Caig,  7  Cranch 
34,  48,  3  L.   Ed.   260. 

20.  Calls  for  quantity. — Croghan  v.  Nel- 
son, 3  How.  187,  11  L.  Ed.  554;  Jones  :■. 
Johnson,  18  How.  150.  15  L.  Ed.  320; 
Jefferis  v.  East  Omaha  Land  Co.,  134 
U.  S.  178,  196,  33  L.  Ed.  872.  See  post, 
'•Calls  for  Quantity,"  II,  A,  3,  a,   (7). 

31.  Boundary  clearly  designated  by 
quantity. — See  post.  "Calls  for  Quantity," 
II,  A,   3,  a,    (7). 
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ern  boundary  lines  are  given,  a  grant  of  quantity  must  of  necessity  be  deter- 
mined by  the  limitation  of  that  quantity  between  the  lines  given. •'•-  A  deed  will 
be  sustained  which  conveys  a  definite  quantity  of  land  to  be  taken  out  of  a 
specified  corner  when  it  can  be  taken  in  a  square. •''•'^ 

3.  CoxFLicTixG  ElEmkxts — a.  Relative  Importan-ce  of  Conflicting  Elements 
—  (1)  In  General. — Certain  calls  in  an  instrument  of  conveyance  may  be  ex- 
plained or  controlled  by  other  calls.-'^'*  The  relative  importance  of  the  various 
elements  of  description  is  based  on  the  ground  that  that  which  is  most  material 
and  certain  should  prevail. •'•''     The  rule,  however,  is  not  inflexible.^*' 

(2)  Monuments — (a)  /;/  General. — Where  monuments  conflict,  the  general 
rule  is,  that  the  one  about  which  there  is  the  least  likelihood  of  mistake  sliall 
be  adopted.'^'  The  object  which  is  of  record  will  be  accepted  as  the  one  called 
for  where  the  calls  equally  fit  two  objects,  one  which  is  of  record  and  the  other 
is  not.3s 

(b)  Natural  Monuments. — It  is  a  general  rule,  that  wherever  natural  or 
permanent  objects  are  embraced  in  the  calls  of  an  instrument  of  conveyance, 
these  have  absolute  control  over  all  other  calls ;  artificial  monument  and  course 
and  distance  must  vield  to  their  influence.^^     If  the  natural  monuments  referred 


32.  Where  wertern  and  southern  bound- 
ary given. — The  Fossat  Case,  2  Wall.  649, 
71.5,  17  L.   Ed.   739. 

33.  In  taking  a  definite  quantity  of  land 
out  of  a  tract,  the  boundary  should  be  de- 
termined by  observing  the  rectangular 
premises.  Massie  v.  Watts,  6  Cranch  148, 
T  L.  Ed.  181.  See  post,  "Location  of 
Land,"   IL  A,  7. 

34.  Relative  importance  of  calls  in  gen- 
eral.— Stringer  v.  Young,  3  Pet.  320,  7  L. 
Ed.  693:  Boardman  v.  Reed,  6  Pet.  328, 
:129,  8  L.  Ed.  415:  Morrow  v.  Whitney, 
95  U.  S.  551,  24  L.  Ed.  456;  Barclay  v. 
Howell,  6  Pet.  498,  511,  8  L.  Ed.  477. 

"In  a  late  case  (Stringer  v.  Young,  3 
Pet.  320,  7  L.  Ed.  693)  this  court  decided, 
that  a  call  in  a  patent  for  a  different 
county  from  that  in  which  the  land  was 
situated,  might  be  controlled  by  other 
calls  in  the  patent.  Such  was  the  charge 
given  to  the  jury  in  the  court  below,  and 
it  was  sustained  by  this  court."  Barclay 
V.  Howell,  6  Pet.  498,  511,  8  L.  Ed.  477. 

35.  Material  and  certain  calls.— Xew- 
som  V.  Pryor,  7  Wheat.  7,  5  L.  Ed.  382; 
Brown  v.  Huger,  21  How.  305,  321,  16 
L.  Ed.  125;  Preston  v.  Bnwmar,  6  Wheat. 
580,  582,  5  L.  Ed.  336:  Doe  v.  Mobile,  9 
How.  451,  13  L.  Ed.  212;  United  States  v. 
Quincy,  6  Pet.  445,  8  L.  Ed.  458;  Holmes 
V.  Trout,  7  Pet.  171,  219,  8  L.  Ed.  647; 
Parker  v.  Kane,  22  How.  1,  16  L.  Ed.- 
286;  Shipp  v.  Miller,  2  Wheat.  316,  4  L. 
Ed.  248.  See  the  cases  cited  throughout 
this  section  on  Conflicting  Elements. 

Where  plats  are  returned,  and  grants 
made,  without  an  actual  survey,  the  rule 
of  construction  which  has  been  adopted, 
in  order  to  settle  the  conflicting  claims 
of  different  parties,  is,  that  the  most  ma- 
terial, and  most  certain  calls  shall  control 
those  which  are  less  material  and  less 
certain:  Newsom  v.  Prvor,  7  Wheat. 
7,   5   L.   Ed.   382. 

"All  subordinate  calls  in  an  entry  must 
yield  to  a  principal  call  to  which  they  may 


be  repugnant.  If  a  great  and  prominent 
object,  immovable  and  durable  in  itself, 
and  of  general  notoriety,  be  called  for  in 
a  location,  that  object  must  fix  and  lo- 
cate the  entry,  although  other  minor  and 
temporary  objects,  to  be  discovered  only 
by  a  strict  and  successful  search,  might 
prove  that  the  locator  really  intended  to 
take  other  land."  Finlcv  f.  Williams,  9 
Cranch  164,  168,  3  L.  Ed. '691. 

A  cabin  and  a  marked  tree,  in  a  country 
full  of  cabins  and  marked  trees,  cannot 
control  a  call  made  for  an  object  of  such 
general  notoriety  as  the  Big  Blue  Lick. 
A  subsequent  locator  would  look  for  them 
only  at  the  Big  Blue  Lick.  Finley  v.  Wil- 
liams, 9  Cranch    164,   170,  3   L.   Ed.   691. 

An  entry  calling  for  "the  Big  Blue 
Lick,"  will  not  support  a  survey  and  pat- 
ent for  l.?nd  at  the  Upper  Blue  Lick,  the 
Lower  Blue  Lick  being  generally  called 
"the  Big  Blue  Lick,"  although  there  may 
be  other  calls  in  the  entry  which  seem  to 
designate  the  Upper  Blue  Lick  as  the 
place  intended.  Finlev  v.  Williams,  9 
Cranch   164,  3  L.   Ed.   69"l. 

36.  Rule  not  inflexible. — Preston  v. 
Bowmar,  6  Wheat.  5S0.  582,  5  L.  Ed.  3:^6; 
White  f.  Luning,  93  U.  S.  514,  515.  23  L. 
Ed.  938.  See  post,  "Monuments."  IT,  A,  3, 
a,  (2);  "Courses  and  Distances,"  II,  A,  3, 
a,    (6). 

37.  Conflicting  monuments. — Newsom 
V.   Pryor.  7   \\'hcat.   7,   .5   L.   Ed.   382. 

38.  Object  of  record.— Shipp  v.  Miller, 
2   Wheat.   316.   .■^21,   4   L.    Ed.  248. 

39.  Natural  monuments. —  Brown  v.  Hu- 
ger, 21  How.  305.  306.  16  L.  Ed.  125;  Shiop 
V.  Miller,  2  Wheat.  316.  4  L.  Ed.  2-^8; 
Ainsa  v.  United  States,  161  U.  S.  208,  229, 
40  L.  Ed.  673;  St.  Clair  County  z:  Loving- 
ston,  23  Wall.  46,  23  L.  Ed.  59;  Bartlett 
Land,  etc..  Co.  v.  Saunders,  103  U  S. 
316.  26  L.  Ed.  543;  Security  Land,  etc.,  Co. 
V.  Burns,  193  U.  S.  167,  48  L.  Ed.  662; 
Ely  V.  United  States,  171  U.  S.  220.  234, 
43  L.  Ed.  142;   Barclay  v.   Howell,  6  Pet. 


470 


BOUXD  ARIES. 


to  in  the  description  as  marking  the  boundary  can  be  found,  thougli  tliey  do 
not  correspond  with  the  quantity  of  land  or  the  courses  and  distances  given  ni 
the  same  description,  they  determine  the  limits  of  the  land  granted.^ ^'  W'herfj 
a  deed  calling  for  natural  monuments  refers  at  the  same  time  ro  the  number 
of  township,  section,  and  a  fraction  of  a  section,  the  boundaries  are  \o  be  de- 
termined bv  natural  monuments;  although  the  plats  and  field  nores  of  the  sur- 
veyors of  the  public  are  of  a  difiterent  location.^  ^  The  rule  as  to  natural  monu- 
ments is  not.  however,  absolute  and  inexorable.  It  is  founded  upon  the  pre- 
sumed intention  of  the  parties,  to  be  gathered  from  the  language  contained 
in  the  grant,  and  upon  the  assumption  that  the  description  by  monuments  ap- 
proaches accuracy  within  some  reasonable  distance,  and  places  the  monument 
somewhere  near  where  it  really  exists.-*-     In  order  that  monuments  may  control 


498,  510.  S  L.  Ed.  477;  Rhode  Island  v. 
Massachusetts,  4  How.  591,  637,  11  L.  Ed. 
1116;  Preston  v.  Bowmar,  6  Wheat.  580, 
5  L.  Ed.  336;  Clement  v.  Packer,  125  U. 
S.  309,  327,  31  L.  Ed.  721:  Holmes  v. 
Trout,  7  Pet.  171,  218,  8  L.  Ed.  647;  Hi- 
gueras  v.  United  States,  5  Wall.  827,  835, 
18  L.  Ed.  469;  Xewsom  v.  Pryor,  7  Wheat. 
7,  10,  5  L.  Ed.  382;  Ayers  v.  Watson,  113 
U.  S  594,  605,  28  L.  Ed.  1093;  Schraeder 
Min.,  etc.,  Co.  v.  Packer,  129  U.  S.  688, 
697,  32  L.  Ed.  760. 

Course  and  distance  must  j-ield  to  a  call 
for  natural  objects.  Mclver  v.  Walker.  9 
Cranch  173,  3  L.  Ed.  694;  Mclver  v.  Wal- 
ker, 4  Wheat.  444,  4  L.  Ed.  611;  Morrow 
V.  Whitney,  95  U.  S.  551,  24  L.  Ed.  456; 
Doe  V.  Mobile,  9  How.  451,  469.  13  L. 
Ed.  212.  See  post,  "Courses  and  Dis- 
tances," II,  A,  3,  a,   (6). 

A  call  for  a  natural  object,  as  a  river, 
a  known  stream,  or  a  spring,  or  even  a 
marked  tree,  shall  control  both  course 
and  distance.  Brown  v.  Huger,  21  How. 
305,  321,  16  L.  Ed.  125;  Newsom  v.  Pryor, 
7   Wheat.   7,   10,  5  L.   Ed.  382. 

All  lands  are  supposed  to  be  actually 
surveyed,  and  the  intention  of  the  grant 
is  to  convey  the  land  according  to  the 
actual  survey;  consequently,  distances 
must  be  lengthened  or  shortened,  and 
courses  varied,  so  as  to  conform  to  the 
natural  objects  called  for.  Mclver  v. 
Walker,  4  Wheat.  444,   4  L.  Ed.   611. 

Where  a  survey  and  patent  call  for  a 
boundary  to  run  down  a  river  to  its  point 
of  junction  with  another,  thence  up  that 
other,  the  rivers  are  obviously  intended  as 
the  boundaries,  and  courses  must  be  dis- 
regarded, especially  when  it  is  manifest 
that  one  of  them  has  been  interpolated 
through  error.  Brown  v.  Huger,  21  How. 
305,   306,  16  L.   Ed.   125. 

When  the  title  papers  designate  the  be- 
ginning place  of  a  straight  line,  and  fix 
its  course  by  requiring  that  it  shall  pass 
a  known  and  ascertained  point  to  its  ter- 
mination at  a  mountain,  such  line  cannot 
be  varied  by  the  fact  that  a  rough  draft 
(a  Mexican  diseno)  on  which  it  is  drawn, 
was  not  true  at  all  to  scale,  and  that  on 
it  the  line  strikes  two  ranges  of  mountains 
in  such  a  way  as  to  leave  certain  unnamed 
elevations  on  the  draft,  which,  with  more 
or    less    plausi'bility,    it    was    conjectured. 


but  only  conjectured,  were  meant  to  repre- 
sent certain  peaks  in  nature  well  known, 
more  to  the  east  or  west  than  by  refer- 
ence to  other  objects  on  the  draft  they 
in  nature  hold.  The  Fossat  Case,  2  Wall. 
649,  17   L.   Ed.  739. 

"The  reason  of  this  rule  is,  that  it  is  the 
intention  of  the  grant  to  convey  the  land 
actually  surveyed,  and  mistakes  in  courses 
or  distances  are  more  probable  and  more 
frequent  than  in  marked  trees,  mountains, 
rivers  or  other  natural  objects,  capable  of 
being  clearly  designated  and  accurately 
described.  Had  the  survey,  in  this  case, 
been  actually  made,  and  the  lines  had 
called  to  cross  Crow  creek,  the  courses 
and  distances  might  have  been  precisely 
what  they  are,  it  might  have  been  im- 
practicable to  find  corner  or  other  marked 
trees,  and  yet  the  land  must  have  been  so 
surveyed  as  to  include  Crow  creek.  The 
call,  in  the  lines  of  the  patent,  to  cross 
Crow  creek,  would  be  one  to  which  course 
and  distance  must  necessarily  yield.  This 
material  call  is  omitted,  and  from  its  omis- 
sion arises  the  great  difficulty  of  the 
cause."  Mclver  v.  Walker,  9  Cranch  173, 
178,  3    L.    Ed.    694. 

40.  Monuments  control  in  quantity  and 
courses  and  distances. — Mclver  v.  Walker, 
4  Wheat.  444,  4  L.  Ed.  611;  Mclver  v. 
Walker,  9  Cranch  173,  3  L.  Ed.  694;  Pres- 
ton V.  Bowmar,  6  Wheat.  580,  5  L.  Ed. 
336;  Chinoweth  v.  Haskell,  3  Pet.  92,  96, 
7  L.  Ed.  614;  Xewsom  v.  Pryor,  7  Wheat. 
7,  5  L.  Ed.  382;  Boardman  v.  Reed,  6 
Pet.  328,  345,  8  L.  Ed.  415;  Barclay  v. 
Howell.  6  Pet.  498.  8  L.  Ed.  477;  Bartlett 
Land,  etc.,  Co.  v.  Saunders,  103  U.  S.  316, 
26  L.  Ed.  546;  Ayers  v.  Watson,  137  U.  S. 
584,  34  L.  Ed.  803;  Higueras  v.  United 
States,  5  Wall.  827,  836,  18  L.  Ed.  469; 
Doe  V.  Mobile,  9  How.  451,  13  L.  Ed.  212; 
Holmes  v.  Trout,  7  Pet.  171,  219,  8  L.  Ed. 
647. 

Although  the  map  accompanying  a 
grant  is  incorrect  in  its  lines  of  latitude, 
the  grant  may  be  located  by  reference  to 
natural  objects.  United  States  v.  Sutter, 
21   How,   170,  16    L.   Ed.    119. 

41.  Monuments  referring  to  township 
section. — Higueras  v.  United  States,  5 
Wall.    827,    836,    18    L.    Ed.    469. 

42.  Rule  not  suflexible. — Security  Land, 
etc.,   Co.   V.    Burns,    193   U.    S.    167,    179,   48 
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courses  and  distances,  they  must  be  actual  fixed  monuments  and  the  places  where 
they  were  at  the  time  the  deed  was  made  must  be  determined^-^  When  the 
calls  for  monuments  are  mistaken,  repugnant  or  false,  the  rule  does  not  apply, 
nor  when  the  rejection  of  a  call  for  a  monument  would  reconcile  the  other  parts 
of  the  description  and  leave  enough  to  indemnify  the  land.'*"*  P>ut  before  monu- 
ments can  be  rejected  in  favor  of  other  elements  of  description,  all  means  of 
ascertaining  their  location  must  first  be  exhausted.^'"' 

(c)  Artificial  Monunicnts. — Artificial  monuments  being  next  in  importance  to 
natural  monuments,  control  other  subordinate  calls,*"  unless,  as  in  the  case  of 
natural  monuments,  the  instrument  of  conveyance  would  thereby  be  defeated.*" 

(3)  Lines  Marked  and  Snn'eyed. — Lines  run  and  marked  at  the  time  the 
original  survey,  upon  which  a  grant  is  issued  is  made  at  the  execution  of  the 
deed,  if  found,  constitute  the  true  boundary  which  must  not  be  departed  from  or 
made  to  yield  in  favor  of  less  certain  and  definite  calls.*''  But  in  order  to  make 
a  marked  line  controlling,  it  must  be  found  and  identified.*'-^ 

Government  Surveys. — In  the  surveys  by  the  United  States  of  public  lands, 
the  corners  of  the  section  or  a  fraction  of  section  of  the  lands  surveyed  having 
been  marked  by  artificial  monuments,  the  boundaries  will  be  determined  by  them 
as  they  were  actually  established  upon  the  grounds,  when  they  can  be  found, 
though  they  may  vary  from  the  courses  and  distances  given  in  field  notes  or  in- 
cluded a  greater  or  less  quantity  of  land  than  the  grant. "''^ 


L.  Ed.  662;  White  v.  Luning,  93  U.  S.  514, 
23  L.  Ed.  938:  Ainsa  v.  United  States, 
161  U.  S.  208,  229,  40  L.  Ed.  673.  See  post, 
"Courses   and  Distances,"  II,  A,  3,  a,    (6). 

43.  Must  be  fixed  and  determined. — Mc- 
Ivcr  V.  Walker.  4  Wlicat.  444,  4  L.  Ed. 
611;  Barclay  v.  Howell,  6  Pet.  498,  8  L. 
Ed.     477. 

44.  Calls  for  monuments  mistaken  false, 
etc.— White  v.  Luning,  93  U.  S.  514,  515, 
23  L.  Ed.  938.  Security  Land,  etc.,  Co.  v. 
Burns,  193  U.  S.  167,  182,  48   L.  Ed.  662. 

"The  reason  why  monuments,  as  a  gen- 
eral thing,  in  the  determination  of  bound- 
aries control  courses  and  distances,  is 
that  they  are  less  liable  to  mistakes;  but 
the  rule  ceases  with  the  rea.son  for  it.  If 
they  are  inconsistent  with  the  calls  for 
other  monuments,  and  it  is  apparent  from 
all  the  other  particulars  in  the  deed  that 
they  were  inadvertently  inserted,  the  rea- 
son for  retaining  them  no  longer  exists, 
and  they  w.'ll  be  rejected  as  false  and  re- 
pugnant." White  V.  Luning,  93  U.  S. 
514,    525,    23    L.    Ed.    938. 

There  are  exceptional  cases,  however,  in 
which  courses  and  distances  may  control, 
as  where  mistakes  have  been  made  by 
the  surveyor  as  to  objects  called  for,  or 
where  the  calls  for  monuments  are  incon- 
sistent with  each  other  and  cannot  be  rec- 
onciled, or  where  some  other  clearly 
sufficient  reason  exists  for  disregarding 
the  general  rule.  Ayers  v.  Watson,  113 
U.  S.  594,  605,  28  L.  Ed.  1093.  See  post, 
"Courses  and   Distances,"   II,   .X,  .!,  a,    (6). 

45.  Other  means  must  be  exhausted. — 
Boardman  v.  Reed,  0  Pet.  328,  341,  8  L.  Ed. 
415. 

46.  Artificial  monuments. — Doc  z\  Mo- 
bile. 9  How.  451,  13  L.  Ed.  212;  Holmes 
7'.  Trout,  7  Pet.  171,  8  L.  Ed.  647;  Preston 
V.    Bowmar,   6    Wheat.    580,   5   L.    Ed.   336; 


St.  Clair  County  v.  Lovingston,  23  Wall. 
46,  62,  23  L.  Ed.  59;  Bartlett  Land,  etc.,  Co. 
V.  Saunders,  103  U.  S.  316,  26  L.  Ed.  546; 
Ayers  v.  Watson,  113  U.  S.  594,  28  L.  Ed. 
1093.  See  post,  "Lines  Marked  and  Sur- 
veyed," II,  A,  3,  a,  (3). 

Artificial  boundaries  called  for,  control 
a  call  for  course  and  distance.  Barclay 
V.   Howell,  6  Pet.  498,  499,  8  L.   Ed.  477. 

47.  Rule  not  inflexible. — The  rule  that 
artificial  monuments  rather  than  courses 
and  distances,  control  in  the  construction 
of  a  conveyance  of  real  estate,  will  not  be 
enforced,  when  the  instrument  would  be 
thereby  defeated,  and  when  the  rejection 
of  a  call  for  a  monument  would  reconcile 
other  parts  of  the  description,  and  leave 
enough  to  identify  the  land.  White  v. 
Luning,  93  U.   S.   514,  23  L.  Ed.  938. 

So  far  as  it  relates  to  the  description 
of  the  property  conveyed,  the  rule  of  con- 
struction is  the  same  whether  the  deed 
be  made  by  a  party  in  his  own  right  or 
by  an  officer  of  the  court.  White  v.  Lun- 
ing,   93    U.    S.    514,   23    L.    Ed.    938. 

48.  Lines  run  and  marked. — Cook  v. 
Burnley,  11  Wall.  659,  20  L.  Ed.  29;  Mc- 
Iver  V.  Walker,  4  Wheat.  444,  4  L.  Ed.  611; 
Mclver  v.  Walker,  9  Cranch  173,  3  L. 
Ed.  694;  Blunt  v.  Smith,  7  Wheat.  248, 
278,  5  L.  Ed.  446;  Clement  v.  Packer,  125 
U.  S.  309,  332,  31  L.  Ed.  721;  Ayers  v. 
Watson,  113  U.  S.  594,  608,  28  L.  Ed.  1093; 
Bates  V.  Illinois  Cent.  R.  Co.  1  Black  204. 
17  L.  Ed.  158.  See  ante,  "In  General." 
II.  A,  3,  a,  (1);  "Artificial  Monuments," 
II.  A,  3,_  (2),  (c). 

49.  Line  must  be  identified. — See  Ciiino- 
wcth  r.   Haskell.  :;   Pet.  92,  7  L.   Ed.  G14. 

50.  Government  surveys. — Chinoweth  v. 
Haskell,  3  Pet.  92,  96,  7  L.  Ed.  614;  New- 
som  V.  Pryor,  7  Wheat.  7.  5  L.  Ed.  382; 
Mclver    v.    Walker,    9    Cranch    173,    3    L. 
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(4)  Calls  for  Adjoiiu-rs. — Calls  for  adjoiners  as  a  rule  control  calls  for  courses 
and  distances  and  are  next  in  importance  to  monuments  and  landmarks.^  ^ 

(5)  Mctcs  and  Bounds. — It  seems  that  a  conveyance  by  metes  and  bounds  will 
carry  all  the  land  within  them,  although  it  may  exceed  or  fall  short  of  the 
quantity  specified  in  the  instrument.''*^  ]\Ietes  and  hounds  in  the  description  of 
premises  control  distances  and  quantities  when  there  is  any  inconsistency  be- 
tween them.  This  is  a  familiar  rule,  and  is  founded  upon  the  principle  that  those 
particulars  are  to  be  regarded  in  which  error  is  least  likely  to  occur.^^^ 

(6)  Courses  and  Distan<:cs. — The  better  rule  seems  to  be  that  where  there 
is  a  conflict  between  calls  for  course  and  distance,  the  call  for  course  controls  i^-' 
however,  where  no  natural  and  ascertained  objects  are  called  for  and  the  course 
and  distance  cannot  be  reconciled,  there  is  no  universal  rule,  that  obliges  the  court 
to  prefer  the  one  to  the  other.^-"^  Cases  may  exist,  in  which  the  one  or  the 
other  may  be  preferred,  according  to  the  circumstances.^"  A  call  for  course  and 
distance  will  control  a  call  for  quantity.^^  Although  it  is  a  universal  rule,  that 
course  and  distance  vield  to  natural  and  ascertained  objects,^^  yet  when  no  monu- 


Ed.  694;  Haydel  v.  Dufrcsne,  17  How. 
23,  30.  15  L.  Ed.  115;  Bates  v.  Illinois 
Cent.  R.  Co.,  1  Black  204,  17  L.  Ed.  15S; 
Greer  v.  Mezes,  24  How.  268,  16  L.  Ed. 
661;  Lindsey  v.  Hawes,  2  Black  554,  17 
L.  Ed.  265;  Johnston  v.  Jones,  1  Black 
209,  210,  17  L.  Ed.  117;  St.  Paul,  etc.,  R. 
Co.  V.  Schurmeier.  7  Wall.  272,  19  E. 
Ed  74;  Morrow  v.  Whitney,  95  U.  S. 
551,  24  L.  Ed.  456;  Cragin  z\  Powell.  128 
U.  S.  691,  32  L.  Ed.  566;  Parker  v.  Kane, 
22  How.  1,  16  L.  Ed.  286.  See  the  title 
PUBLIC  LANDS. 

51.  Calls  for  adjoiners. — Bartlett  Land, 
etc.,  Co.  V.  Saunders,  103  U.  S.  316,  26 
L.  Ed.  546;  Morrow  v.  Whitney,  95  U.  S. 
551,  24  L.  Ed.  456;  Clement  v.  Packer, 
125  U.  S.  309,  327,   31   L.   Ed.   721. 

The  calls  for  adjoining  surveys  are  re- 
garded by  the  law  of  Pennsylvania  as 
high  and  important  evidence  in  determin- 
ing the  true  location  of  a  survey,  superior 
in  character  to  the  courses  and  dist..nces 
therein  described,  and  next  in  conclusive- 
ness to  living  monuments  and  original 
marks  upon  the  ground.  Schraeder  Min., 
etc.,  Co.  V.  Packer,  129  U.  S.  688,  695,  32 
L.   Ed.  760. 

52.  Metes  and  bounds. — Russel  v.  Tran- 
sylvania University,  1  Wheat.  432,  4  L.  Ed. 
129. 

53.  Morrow  v.  Whitney,  95  U.  S.  551, 
555,  24  L.  Ed.  456;  Home  v.  Smith,  159  U. 
S.  40.  43,  40  L.  Ed.  68.  See  ante,  "In  Gen- 
eral," n.  A,  3,  a,  (1). 

54.  Conflict  between  course  and  dis- 
tance.— Ayers  v.  Watson,  113  U.  S.  594, 
607,   28    L.    Ed.    1093. 

55.  No  universal  rule. — Preston  v.  Bow- 
mar,  6  Wheat.  580,  5  L.  Ed.  336. 

56.  Depends  on  circumstances. — Pres- 
ton V.  Bowmar,  6  Wheat.  580,  5  L.  Ed. 
336. 

57.  Course  and  quantity. — Ayers  v.  Wat- 
son, 113  U.  S.  594,  G07,  28  L.  Ed.  1093. 
See  post,  "Calls  for  Quantity,"  II,  A,  3, 
a.    (7). 

58.  Course  and  distance  yield  to  monu- 
ments.— Mclver  v.  Walker.  4  Wheat.  444, 
4  L.  Ed.  611;  Mclver  v.  Walker,  9  Cranch 


173,  3  L.  Ed.  694;  Preston  v.  Bowmar,  G 
Wheat.  580,  5  L.  Ed.  336;  Ainsa -i'.  United 
States,  161  U.  S.  208,  229,  40  L.  Ed.  673; 
Ely  V.  United  States,  171  U.  S.  220,  234. 
43  L.  Ed.  142;  Chinoweth  v.  Haskell,  3 
Pet.  92,  96,  7  L.  Ed.  614;  Clement  v. 
Packer,  125  U.  S.  309,  327,  31  L.  Ed.  721; 
Morrow  v.  Whitney,  95  U.  S.  551,  24  L. 
Ed.  456;  Shipp  v.  Miller,  2  Wheat.  316, 
4  L.  Ed.  248;  Croghan  v.  Nelson,  3  How. 
187,  193,  11  L.  Ed.  554;  Security  Land, 
etc..  Co.  V.  Burns.  193  U.  S.  167,  179,  48 
L.  Ed.  662;  United  States  v.  Texas.  162 
U.  S.  1,  37,  40  L.  Ed.  867;  Brown  v.  Clem- 
ents, 3   How.  650,  672,  11   L.  Ed.  767. 

It  is  admitted  that  the  course  and  dis- 
tance called  for  in  a  grant  may  be  con- 
trolled and  corrected  by  other  objects  of 
description,  which  show  that  the  survey 
actually  covered  other  ground  than  the 
lines  of  the  grant  would  comprehend. 
Chinoweth  v.  Haskell,  3  Pet.  92,  7  L. 
Ed.    614. 

"Alcasurements  of  distances  and  tlie  di- 
rection of  lines  in  reference  to  the  points 
of  the  compass  mentioned  in  a  deed,  may 
be  made  a  part  of  the  description  of  the 
premises  intended  to  be  granted,  and  in 
some  cases,  where  the  lines  are  so  short 
as  evidently  to  be  susceptible  of  entire 
accuracy  in  their  measurement,  and  are 
defined  in  such  a  manner  as  to  indicate 
an  exercise  of  care  in  describing  the 
premises,  such  a  description  is  regarded 
with  great  confidence  as  a  means  of  ascer- 
taining what  is  intended  to  be  conveyed. 
But  ordinarily  surveys  are  so  loosely 
made,  and  so  liable  to  be  inaccurate,  es- 
pecially when  made  in  rough  or  uneven 
land  or  forests,  that  the  courses  and  dis- 
tances given  in  the  instrument  are  re- 
garded as  more  or  less  uncertain,  and  al- 
ways give  place,  in  questions  of  doubt 
or  discrepancy,  to  known  monuments  and 
boundaries  referred  to  as  identifying  the 
land."  Higveras  v.  United  States,  5  ^Vall. 
8^7.  835,  18  L.  Ed.  469;  Newsom  v.  Pryor, 
7   Wheat.   7,   10,   5   L.   Ed.  38?. 

Wliere  a  grant  wns  made  for  50"io  acres 
of  land,   "lying  on   both   sides   of   the   two 
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ments  are  called  for,'"''  or  when  they  are  called  for  by  mistake  or  erroneously ,^<^ 
or  no  marked  trees  or  corners  are  to  be  found,'^^  or  the  places  where  they  once 
stood  cannot  be  ascertained  or  identified  by  evidence,  or  when  no  lines  or  corners 
of  an  adjacent  tract  are  called  for,  the  boundary  of  the  land  must  be  ascer- 
tained by  the  courses  and  distances/'^  Courses  and  distances  control  conflicting 
calls  for  monuments/'^ 

(7)  Calls  for  Quantity. — Quantity  is  the  least  certain  element  of  description, 
and  where  a  definite  area  is  referred  to  as  describing  the  land,  it  will  be  taken 
as  merely  descriptive  and  will  not  prevail  against  a  more  particular  and  certain 
description  by  reference  to  monuments  or  to  courses  and  distances/'"'  Where 
there  is  uncertainty  in  specific  description,  the  quantity  named  may  be  of  de- 
cisive weight,'*"'  and  controls  where  there  is  a  clear  intention  expressed  in  the 
instrument  to  convey  a  certain  quantity  only/*' 


main  forks  of  Duck  river,  beginning,  etc., 
and  running  thence  west,  894  po'es,  to  a 
white  oak,  thence  south,  804  poles,  to  a 
stake,  crossing  the  river,  thence  east,  894 
poles,  to  a  stake,  thence  north,  894  poles, 
to  the  beginning,  crossing  the  south  fork;" 
it  was  held,  that  it  must  be  surveyed  so 
as  to  extend  the  second  line  of  the  grant 
such  a  distance  on  the  course  called  for, 
as  would  cross  Duck  river  to  the  opposite 
bank.  Newsom  v.  Pryor,  7  Wheat.  7,  5 
L.  Ed.  382. 

There  is  no  distinction  between  a  call 
to  stop  at  a  river,  anu  a  call  to  cross  a 
river.  "We  can  perceive  no  sound  reason 
for  the  distinction  between  a  call  for  a 
river,  at  the  end  of  a  line,  and  for  a  river, 
in  the  courre  of  a  line.  There  is  as  much 
reason,  in  the  one  case,  for  supposing  the 
surveyor  intended  the  line  should  cross 
the  river,  or,  in  case  of  actual  survey,  for 
supposing  he  did  cross  the  river,  as  in  the 
other,  for  supposing  an  intention  to  stop 
at  the  river,  or  an  actual  termination  of 
the  line  at  the  river.  Whether  the  motives 
for  the  call  were,  that  the  acquisition  of 
the  land  on  the  river  was  an  object  with 
the  purchaser,  or  that  the  call  for  the 
river  conduced  more  certainly  to  the  desig- 
nation of  the  land  intended  to  be  acquired, 
the  motives  for  considering  it  as  the  con- 
trolling call  in  the  patent,  to  which  d's- 
tance  must  be  subordinate,  seem  to  be 
precisely  the  same,  whether  the  call  be 
to  cross  the  river,  or  to  terminate  at  it." 
Newsom  V.  Pryor,  7  Wheat.  7,  12,  5  L. 
Ed.   382. 

59.  Where  monuments  called  fcr. — Mc- 
Iver  V.  Walker,  9  Cranch  1T3.  3  L.  Ed. 
694;  Mclver  v.  Walker,  4  Wheat.  444,  4 
L.  Ed.  611;  Chinoweth  v.  Haskell,  3  Pet. 
92,  96,  7  L.  Ed.  614;  Holmes  v.  Trout,  7 
Pet.  171.  218,  8   L.  Ed.  647. 

60.  Monuments  called  for  by  mistake. — 
White  V.  Lunincr.  93  U.  S.  .'.14,  51.").  23  L. 
Ed.  938.  See  Shipp  v.  Miller.  2  Wheat. 
316.  4  L.  Ed.  248:  Securitv  Land,  etc..  Co. 
V.  Burns,  193  U.  S.  1G7,  182,  48  L.  Ed. 
662. 

61.  No  marked  trees  or  corners  found. 
— White  V.  Luning,  93  U.  S.  514,  ,'515,  23 
L.    Ed.   938. 

62.  Monuments,  lines  and  corners  un- 
identified.—Mclver    V.    Xv'alker,    4    Wheat. 


444,  4  L.  Ed.  611;  Chinoweth  v.  Haskell, 
3  Pet.  92,  96,  7  L.  Ed.  614;  White  v.  Lun- 
ing, 93  U.  S.  514,  515,  23  L.  Ed.  938. 

If  a  grant  be  made,  which  describes  the 
land  granted  by  course  and  distance  only, 
or  by  natural  objects,  not  distinguishable 
from  others  of  the  same  kind,  course  and 
distance,  though  not  safe  guides,  are  the 
only  guides  given,  and  must  be  used. 
Chinoweth  v.  Haskell,  3  Pet.  92,  7  L.  Ed. 
614. 

63.  Conflicting  monuments. — Chinoweth 
V.  Haskell,  3  Pet.  92,  96,  7  L.  Ed.  614. 
See  ante,  "Natural  Monuments"  \l.  A,  3, 
a,    (2),    (b). 

Where  an  entry  called  to  lie  "on  the 
dividing  ridge  between  Hinkston's  fork 
and  the  south  fork  of  Licking,  beginning 
two  miles  north  of  Harrod's  lick,  at  a 
large  bufifalo  road,  and  running  about 
north  for  quantity,"  there  being  no  buffalo 
road,  two  miles  north  of  Harrod's  lick 
(a  place  of  general  notoriety),  it  was 
determined,  that  the  call  for  a  large  buf- 
falo road  nv'ght  be  rejected,  and  the  entry 
supported  by  the  definite  call  for  course 
and  distance.  Shipp  v.  Miller,  2  Wheat. 
310,    4    L.    Ed.    248. 

64.  Calls  for  quantity. — Shipp  v.  Miller, 
2  Wheat.  316,  4  L.  Ed.  248;  Higueras  v. 
United  States,  5  Wall.  827,  836,  18  L.  Ed. 
469:  Massie  v.  Watts,  6  Cranch  148,  3  L. 
Ed.  181':  Ainsa  v.  United  States,  161  U. 
U.  S.  208,  229,  40  L.  Ed.  673;  Ely  v.  United 
States,    171    U.   S.   220,   234,   43   L.    Ed.    142. 

If  the  boundaries  were  defined  with  ac- 
curacy they  would  not  be  controlled  by 
the  vague  description  of  "a  parcel  of  land 
and  woods,  uncultivated  and  unsettled, 
which  includes  half  a  fanega  of  corn  plant- 
ing land."  Sena  t'.  United  States,  189  U. 
S.   233.   236.    47    L.    Ed.    TST. 

65.  Specific  description  uncertain. — Ainsa 
7>.  United  States,  161  U.  S.  208,  229,  40  L. 
Ed.  673:  Elv  f.  United  States,  171  U.  S. 
220.  234,  43  L.  Ed.  142;  Ainsa  v.  United 
States.  184  U.  S.  639.  645.  46  L.  Ed.  727; 
Rcloj  Cattle  Co.  :■.  United  States,  184  U. 
S.   624,  637,  46   L.    Ed.   721. 

66.  Instruction  that  quantity  controls. 
—Lodge  V.  Lee.  6  Cranch  237,  3  L.  Ed. 
210:  Ely  V.  United  States,  i7i  TT  c:  oon. 
43  L.  Ed.  142;  Ainsa  r.  United  States, 
161  U.  S.  2C8,  223,  40  L.  Ed.  673;  The  fos- 
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fS)  Grant  of  Tract  by  Xante. — A  grant  of  an  island  by  name,  in  a  river, 
superadding  the  courses  and  distances  of  the  Hues  thereof,  which,  on  resurvey, 
are  found  to  exckide  part  of  the  island,  will  pass  the  whole  island.*^" 

b.  Where  Maps,  Plats,  Field  Xotes,  etc..  Referred  to. — Where  maps,  plats, 
or  field  notes  are  referred  to  in  instruments  of  conveyance,  for  description,  they 
are  regarded  as  a  part  of  the  instrument  and  the  general  rules  as  to  importance 
of  calls  applies  to  the  description  in  such  maps,  plats,  etc.*''^ 

4.  General  Rules  as  to  Construction. — The  description  of  the  boundaries 
in  an  instrument  of  conveyance  or  entry,  like  every  other  instrument  of  writing, 
must  be  construed  by  the  words  used,*^''  and  all  the  words  of  the  description  must 
be  o-iven  eft'ect   if   possible.'^*      In   construing  the   description   of   boundaries   the 


sat  Case,  2  Wall.  649.  17  L.  Ed.  739; 
United  States  v.  Maish.  171  U.  S.  242, 
277,  43  L.  Ed.  150;  Perrin  v.  United  States, 
171  U.  S.  292,  43  L.  Ed.  169.  See  ante, 
"Calls  for  Quantity,"  II,  A,  3,  a,   (7). 

"In  United  States  v.  Pico,  5  Wall.  536, 
539,  18  L.  Ed.  695,  where  there  was  a  con- 
cession by  specific  boundaries,  and  the 
words  'in  extent  twelve  square  leagues' 
were  added  to  the  resolution  of  approval 
of  the  departmental  assembly  after  the  de- 
scription of  the  tract  ceded,  it  was  held 
that  these  words  did  not  create  a  limita- 
tion on  the  quantity  granted,  as  they  were 
evidently  not  used  for  any  such  purpose, 
but  merely  indicated  a  conjectural  esti- 
mate of  the  quantity,  and  Mr.  Justice 
Field  observed  tliat  'when,  in  Mexican 
grants,  boundaries  are  given,  and  a  lirnita- 
tion  upon  the  quantity  embraced  within 
the  boundaries  is  intended,  words  ex- 
pressing such  intention  are  generally  used' 
and  that  in  case  of  doubt  as  to  the  in- 
tention to  cede  all  the  land  within  the 
designated  boundaries,  the  doubt  would 
be  removed  by  the  judicial  possession  de- 
livered to  the  grantees,  which  'proceeding 
involved  an  ascertainment  and  settlement 
of  the  boundaries  of  the  lands  granted  by 
the  appropriate  officers  of  the  government 
specially  designated  for  that  purpose,  and 
has  all  the  force  and  efficacy  of  a  ju- 
dicial determination.'"  Ainsa  v.  United 
States,    161   U.    S.   208,   230,  40  L.    Ed.   673. 

67.  Grant  of  tract  by  name. — Lodge  v. 
Lee,    6    Cranch    237,    3    L.    Ed.    210. 

68.  Maps,  plats,  field  notes,  etc. — Mc- 
Iver  :■.  Walker,  9  Cranch  173,  3  L.  Ed. 
694;  Parker  v.  Kane,  22  How.  1,  16  L. 
Ed.  286;  Cragirt  v.  Powell,  128  U.  S.  691, 
32  L.  Ed.  566;  Jeflferis  v.  East  Omaha 
Land  Co.,  134  U.  S.  178,  194,  33  L.  Ed. 
872;  Security  Land,  etc.,  Co.  v.  £5urns,  193 
U.    S.    167,    179,   48   L.   Ed.    662. 

If  a  patent  refer  to  a  plat  annexed,  and 
if,  in  that  plat,  a  watercourse  be  laid 
down  as  running  through  the  land,  the 
tract  must  be  so  surveyed  as  to  include 
the  watercourse,  and  to  conform  as  nearly 
as  may  be  to  the  plat,  although  the  lines, 
thus  run,  do  not  correspond  with  the 
courses  and  distances  mentioned  in  the 
patent;  and  although  neither  the  certificate 
of  survey,  nor  the  patent,  calls  for  that 
watercourse.     Mclver  v.  Walker,  4  Wheat. 


444,    4    L.    Ed.    611;    Mclver   v.    Walker,    9 
Cranch    173.    3    L.    Ed.    694. 

69.  Construed  by  words  used. — Croghan 
V.  Nelson,  3  How.  187,  196,  11  L.  Ed.  554; 
Lowndes  v.  Huntington,  153  U.  S.  1,  38 
L.  Ed.  615;  St.  Louis  v.  Rutz,  138  U.  S. 
226,  243,  34  L.  Ed.  941;  Meredith  z:  Picket. 
9   Wheat.   573,   575,   6   L.   Ed.   163. 

If  the  language  in  the  description  of 
boundaries  is  clear,  that  should  control, 
and  should  not  be  narrowed  and  limited 
b}-  any  mere  ambiguity  in  the  subsequent 
statement  of  the  appurtenances  to  the 
grant.  Lowndes  v.  Huntington,  153  U.  S. 
1,  22,  38  L.  Ed.  615.  See  the  titles 
DEEDS;  INTERPRETATION  AND 
CONSTRUCTION. 

"Palpable  mistakes  in  the  entrj^,  such  as 
a  call  for  east  instead  of  west,  which  is 
apparent  by  other  calls  in  the  entry,  may 
be  corrected.  But  where  there  is  no 
iTiistake  or  uncertainty  in  the  calls,  to 
vary  them  is  to  make  a  new  entry.  This, 
I  conceive,  no  court  has  power  to  do. 
An  entry,  like  every  other  instrument  of 
writing,  must  be  construed  by  the  words 
used.  And  these  words  can  never  be  ex- 
tended, by  construction,  so  as  to  infringe 
uoon  subsequent  and  bona  fide  entries." 
Croghan  v.  Nelson,  3  How.  187,  196,  11 
L.    Ed.   554. 

70.  Effect  given  to  all  words. — St.  Louis 
z:  Rutz,  138  U.  S.  226,  243,  34  L.  Ed.  941; 
Boardman  z:  Reed,  6  Pet.  328,  329,  8  L. 
Ed.  415.  See  the  title  INTERPRETA- 
TION  AND  CONi'-^RUCTlON. 

The  meaning  of  the  parties  to  written 
instruments  must  be  ascertained  by  the 
tenor  of  the  writing,  and  not  by  looking 
at  a  part  of  it.  Boardman  z'.  Reed,  6 
Pet.    328,   329,   8   L.    Ed.    415. 

Construction  best  adapted  to  material 
calls. — "Where  a  location  calls  for  land, 
to  lie  a  given  distance  from  a  given  point, 
the  whole  land  must  be  placed  at  or  be- 
yond that  distance,  if  there  be  no  other 
words  in  the  location  which  control  this 
construction.  But  it  is  not  admitted,  that 
this  call  can  overrule  the  plain  meaning 
of  the  whole  entry  taken  together.  It 
is  believed  to  be  unquestionably  decided, 
that  every  material  part  of  the  entry  is  to 
be  considered,  and  that  such  construction 
is  to  be  put  upon  the  whole,  as  is  best 
adanted  to  all  its  material  calls."  Johnson 
z\  Pannel,  2  Wheat.  206,  219,  4  L.  Ed.  221. 
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rule  is  that  effect  must  be  given  to  the  intention  of  the  parties." ^  So  in  constru- 
ing such  description,  that  will  be  considered  certain  which  may  be  made  certain." ^ 
Conflicting  description  added  to  a  grant  or  deed  will  not  render  it  void  for 
uncertainty  but  will  be  rejected,  if  the  description  taken  as  a  whole  points  out 
with   reasonable  certainty  the  land  conveyed. '^^     The  maxim   "falso  demonstra- 


71.  Intention  controls. — Reeds  v.  Pro- 
prietors of  Locks  and  Canals,  8  How.  274, 
12  L.  Ed.  1077;  Newsom  v.  Pryor,  7 
Wheat.  7,  10,  5  L.  Ed.  382;  Holmes  v. 
Trout,  7  Pet.  171,  8  L.  Edr-^47;  Cavazos 
V.  Trevino.  6  Wall.  773,  18^L.  Ed.  813; 
St.  Louis  V.  Rutz.  138  U.  S.  226,  243,  34 
L.  Ed.  941;  St.  Clair  County  v.  Loving- 
ston,  23  Wall.  46.  23  L.  Ed.  59;  Meredith 
V.  Picket,  9  Wheat.  573,  6  L.  Ed.  163; 
McKey  v.  Hyde  Park.  134  U.  S.  84,  95, 
33  L.  Ed.  860;  Morris  v.  United  States. 
174  U.  S.  196.  246,  43  L.  Ed.  946;  Reloj 
Cattle  Co.  V.  United  States,  184  U.  S.  624. 
637,  46  L.  Ed.  721;  Ainsa  v.  United  States, 
161  U.  S.  208,  40  L.  Ed.  673;  Ely  v.  United 
States,  171  U.  S.  220,  43  L.  Ed.  142; 
United  States  v.  Maish,  171  U.  S.  242,  43 
L.  E.  150;  Perrin  v.  United  States,  171 
U.  S.  292,  43  L.  Ed.  169.  See  the 
title  INTERPRETATION  AND  CON- 
STRUCTION. 

Where  a  deed  is  indefinite,  uncertain, 
or  ambiguous  in  the  description  of  the 
boundaries  of  the  land  conveyed,  the  con- 
struction given  by  the  parties  themselves, 
as  shown  by  their  acts  and  admissions,  is 
deemed  to  be  the  true  one,  unless  the 
contrary  be  clearly  shown.  Reed  v.  Pro- 
prietors of  Locks  and  Canals,  8  How.  274, 
289,    12    L.    Ed.    1077. 

Therefore,  there  was  no  error  in  the  fol- 
lowing instructions  given  by  the  court 
to  the  jury,  viz:  "That  if  the  jury  be- 
lieved from  the  evidence,  looking  to  the 
monuments,  length  of  lines  and  quantities, 
actual  occupation,  etc.,  that  it  was  more 
probable  that  the  parties  to  the  mortgage 
intended  to  include  therein  the  demanded 
premises  than  otherwise,  they  should  re- 
turn their  verdict  for  the  tenant^."  Reed 
V.  Proprietors  of  Locks  and  Canals,  8 
How.   274,    12    L.    Ed.    1077. 

The  practical  interpretation  which  par- 
ties interested  have  by  their  conduct 
given  to  a  written  instrument,  in  cases 
of  an  ancient  grant  of  a  large  body  of 
land  asked  for  and  granted  by  general 
description,  is  always  admitted  as  among 
the  very  best  tests  of  the  intention  of 
the  instrument.  Cavazos  v.  Trevino,  6 
Wall.   773,   18  L.  Ed.  813. 

In  settling,  in  such  a  c^sc,  what  has  been 
granted,  the  quantity  of  land  specified,  as 
well  as  the  boundaries  named,  and  the 
survey  as  made — all  are  to  be  considered, 
and  by  their  united  light,  the  proper  con- 
clusion is  to  be  reached.  Cavazos  v. 
Trevino,   6  Wall.   773,   18   L.    Ed.   813. 

Attending  circumstances. — In  constru- 
ing a  grant,  tlie  circumstances  attendant, 
at  the  time  it  was  made,  are  competent 
evidence    for    the  -purpose    of    placing    the 


court  in  the  same  situation  and  giving  it 
the  same  advantages  for  construing  the 
papers  which  were  possessed  by  the  ac- 
tors themselves.  Cavazos  v.  Trevino,  6 
Wall.    773,    18    L.    Ed.    813. 

Grant  capable  of  two  interpretations. — 
Where  an  early  Spanish  petition  for  a 
grant  of  land  described  the  land  by  gen- 
eral boundaries,  which  were  capable  of 
an  interpretation  in  two  senses,  one 
broader  than  the  other,  the  terms  of  bound- 
ary open  to  question  as  to  meaning 
were  held  to  be  rightly  interpreted  by 
tlie  jury  from  a  survey  carefully  made  on 
the  ground  by  lines  and  monuments,  and 
snecifying  the  quantity  within  the  lines 
(the  grant  referring  to  the  survey  and 
specifying  the  quantity  granted),  and  by 
practical  interpretation,  from  occupancy 
and  otherwise,  by  the  parties  interested 
in  the  matter.  Cavazos  v.  Trevino,  6 
Wall.  773,   18   L.   Ed.   813. 

72.  Certainty  of  description. — Marshall 
V.  Currie,  4  Cranch  172,  2  L.  Ed.  585; 
Newsom  v.  Pryor,  7  Wheat.  7,  5  L.  Ed. 
382;  Noonan  v.  Lee,  2  Black  499,  17  L. 
Ed.  278;  White  v.  Luning,  93  U.  S  514 
523,  23  L.  Ed.  938;  Massie  v.  Watts.  6 
Cranch  148,  149,  3  L.  Ed.  181;  Kerr  v 
Watts,  6  Wheat,  r^',0,  5  L.  Ed  328  See 
the  title  INTERPREl  ATION  AND 
CONSTRUCTION. 

73.  Conflicting  description. — Massie  v. 
Watts,  6  Cranch  148,  3  L.  Ed.  181;  Board- 
man  V.  Reed,  6  Pet.  328,  8  L.  Ed.  415; 
Parker  v.  Kane,  22  How.  1.  16  L.  Ed.  286; 
Strinp-er  v.  Young.  3  Pet.  320,  7  L.  Ed. 
093;    White   v.    Luning,    93    U.    S.    514,    515, 

■23  L.  Ed.  938;  Jones  v.  Johnston,  18  How 
150,  15  L.  Ed.  320;  Holmes  v.  Trout.  7 
Pet.  17.1,  8  L.  Ed.  647.  See  ante,  "In 
General — Necessity  for,"  II,  A,  1;  "Con- 
flicttni;:    Elements,"    II.    .A..   3. 

Where  the  description  in  the  deed  is 
true  in  part,  but  not  true  in  every  par- 
ticular, so  much  of  it  as  is  false  is  re- 
jected, and  the  instrument  will  take  effect 
if  a  sufficient  description  remains  to  as- 
certain its  application.  White  v.  Luning 
93   U.    S.    514,   524,   23    L.    i^u.    938. 

If  a  location  have  certain  material  calls, 
sufficient  to  support  it,  and  to  describe 
the  land,  other  calls,  less  material,  and 
incompatible  with  the  essential  calls' of 
the  entry,  may  be  discarded.  Massie  v. 
Watts,  6  Cranch   148.  3  L.   Ed.   181. 

In  United  States  v.  Sutter,  21  How. 
170,  171,  16  L.  Ed.  119,  it  was  said  that 
although  the  map  was  incorrect  in  its 
lines  of  latitude,  yet  it  can  be  located  by 
its    reference     to    natural    objects. 

If  there  be  a  repugnant  call,  which  by 
the    other   calls  of   the   patent  clearly  ap- 
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tio  nocet"  applies.'^ 

Construction  for  and  against  Grantee. — The  description  in  a  public  grant 
is  construed  against  the  grantee,  ahhough  in  a  private  grant  it  is  construed  in 
his  favor."^  But  where  the  land  can  be  identified  by  other  proper  means,  the 
rule  as  to  construing  the  instrument  in  favor  of  the  grantee  has  no  application.'** 

Party  in  Actual  Fosscssion. — In  a  case  of  doubtful  construction,  the  claim 
of  the  party  in  actual  possession  ought  to  be  maintained,  especially,  where  it  has 
been  upheld  by  the  decisions  of  state  tribunals."" 

5.  Waters  and  Watercourses  as  Boundaries — a.  In  General. — The  com- 
mon law  of  England  upon  this  subject,  at  the  time  of  the  emigration  of  our  an- 
cestors, is  the  law  of  this  country,  except  so  far  as  'it  has  been  modified  by  the 
charters,  constitutions,  statutes  or  usages  of  the  several  colonies  and  states,  or 
by  the  constitution  and  laws  of  the  United  States."^ 

b.  Navigable  Waters — (1)  JVliat  H'afcrs  Considered  Navigable. — See  the 
title  Navigable  Waters. 

(2)  Boundaries  at  Common  Lazv. — When  the  sea,  or  a  bay,  is  named  a?  a 
boundary,  the  line  oi  ordinary  high-water  mark  is  always  intended  where  the 
common  law  prevails."^ 

(3)  Boundaries  in  United  States — (a)  State  Lazes  Control — aa.  In  General. 
— The  title  of  a  riparian  or  littoral  proprietor  in  the  soil  below  high-water  mark 
of  navigable  waters  is  governed  by  the  local  laws  of  the  several  states,  subject, 
of  course,  to  the  rights  granted  to  the  United   States  by  the  constitution.^*^ 


pears  to  have  been  made  throuc;h  mistake, 
that  does  not  make  void  the  patent. 
Boardman  v.  Reed,  6  Pet.  328,  329,  8  L. 
Ed.   415. 

A  description  of  certain  property  con- 
veyed as  lots  numbers  one  and  six  of  the 
fractional  quarter,  having  reference  to  the 
official  surveys  of  the  United  States,  ac- 
cording to  which  their  sales  are  made,  is 
a  complete  identification  of  the  land  and 
the  more  general  and  less  definite  de- 
scription cannot  control  this,  but  what- 
ever is  inconsistent  with  jt  will  be  re- 
jected, unless  there  is  something  in  the 
deed,  or  the  local  situation  of  the  prop- 
erty, or  of  the  possession  enjoyed,  to 
modify  the  application  of  this  rule.  Par- 
ker V.  Kane,  22  How.  1,  18,  16  L.   Ed.  286. 

74.  False  demonstratio  non  nocet. — 
Noonan  v.  Lee,  2  Black  499,  17  L.  Ed. 
278. 

75.  Construction  for  and  against  p^ran- 
tee. — Charles  River  Bridge  r.  War- 
ren Bridge,  11  Pet.  420,  544,  9  L.  Ed 
773;  Sena  v.  United  States,  189  U 
S.  233,  47  L.  Ed.  787;  Shively  v.  Bowlby 
1.52  U.  S.  1.  10,  38  L.  Ed.  331;  Martin  r. 
Waddell,  16  Pet.  367,  411,  10  L.  Ed.  997 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24,  49,  35  L.  Ed.  55 
Whitney  v.  United  States,  167  U.  S.  529, 
548,  42  L.  Ed.  263.  See  French  v.  Spencer, 
21   How.  228,    16   L.    Ed.   97. 

The  same  rules  apply  to  the  construc- 
tion of  a  deed  made  by  the  officers  of  the 
court  as  by  private  nerson.  White  v. 
Luning,   93  U.    S.   514,   515,   23   L.    Ed.    938. 

The  grantee  claiming  under  a  Spanish 
grant  is  bound  to  show  not  only  the 
grant  itself,  but  that  the  boundaries 
were  fixed  with  reasonable  certainty. 
Sena  v.  United  States,  189  U.  S.  233,  47 
L.   Ed.  787. 


76.  Land  otherwise  indentified. — Brown 
V.  Huger,  21  How.  305,  16  L.  Ed.  125; 
Lodge  v.  Lee,  6  Cranch  237,  3  L.  Ed. 
210. 

77.  Party  in  actual  possession. — Pres- 
ton V.  Bowmar,  6  Wheat.  580,  5  L.  Ed. 
336. 

78.  Waters  and  watercourses — In  gen- 
eral.— Shively  v.  Bowlbv,  152  U.  S.  1,  14, 
38  L.  Ed.  331;  Kean  z:  Calumet  Canal, 
etc.,  Co.,  190  U.  S.   452.  47   L.   Ed.  1134. 

79.  At  common  law. — Shively  v. 
Bowlby,  152  U.  S.  1,  14,  38  L.  Ed.  331; 
United  States  :■.  Pacheco,  2  Wall.  587, 
590,  17  L.  Ed.  835;  Bostnn  v.  Lecraw,  17 
How.    426,   432,    15    L.    Ed.    118. 

In  England  the  soil  of  the  sea,  or  of 
arms  of  the  sea,  below  ordinary  high- 
water  mark,  is  in  the  king,  except  so  far 
as  an  indiv'dral  or  a  corporation  has  ac- 
quired riglits  in  it  by  express  grant, 
or  by  prescription  or  usage.  Shively  v. 
Bowlby,  152  U.  S.  1,  13,  38  L.  Ed.  331; 
Weber  v.  Board  of  Harbor  Comm'rs,  18 
Wall.  57,  65,  21  L.  Ed.  798;  Barney 
Z'.  Keokuk,  94  U.  S.  324,  24  L.  Ed.  224. 
See    the    title    NAVIGABLE    WATERS. 

80.  State  laws  control. — Shively  v. 
Bowlby,  152  U.  S.  1.  40,  38  L.  Ed.  331;  At- 
lee  z'.  Northwestern,  dc.  Packet  Co.,  21 
Wall.  389,  22  L.  Ed.  619;  Davenport,  etc.,  R. 
Co.  z\  Renwick,  102  U.  S.  180,  26  L.  Ed.  51; 
Barney  v.  Keokuk,  94  U.  S.  324,  329,  331, 
24  L.  Ed.  224;  Button  v.  Strong,  1  Black  1, 
23,  17  L.  Ed.  29:  St.  Paul,  etc.,  R.  Co.  v. 
Schurmeier,  7  Wall.  272.  19  L.  Ed.  74; 
Yates  V.  Milwaukee,  10  Wall.  497,  19  L. 
Ed.  984;  Martin  v.  Waddell,  16  Pet.  367, 
10  L.  Ed.  997;  Pollard  v.  Hagan,  3  How. 
212,  11  L.  Ed.  565:  Goodtitle  v.  Kibbe,  9 
How.  471,  13  L.  Ed.  220:  The  Propeller 
Genesee  Chief  v.  Fitzhugh,  12  How.  443, 
13    L.    Ed.    1058;  St.    Louis   v.    Myers,    113 
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bb.  Foriiwtion   of  Ncxv  States. — Xew  States  have  the  same  rights  of  sover- 
eignty and  jurisdiction  over  this  subject  as  the  original  ones.**^ 


U.  S.  566,  2S  L.  Ed.  1131;  Packer  v.  Bird, 
137  U.  S.  661,  669,  670,  34  L.  Ed.  819; 
St.  Louis  V.  Riitz,  138  U.  S.  226,  34  L.  Ed. 
941;  Illinois  Central  R.  Co.  v.  Illinois, 
146  U.  S.  387,  36  L.  Ed.  1018;  Morris  v. 
United  States,  174  U.  S.  196,  236,  43  L. 
Ed.  946;  Grand  Rapids,  etc.,  R.  Co.  z\ 
Butler,  159  U.  S.  87,  92,  40  L.  Ed.  85; 
Kaukauna  Water  Power  Co.  r.  Green 
Bay,  etc.,  Canal  Co.,  142  L.  S.  2.54,  272, 
35  L.  Ed.  1004:  Lowndes  v.  Huntington, 
153  U.  S.  1,  19,  38  L.  Ed.  615;  St.  An- 
thony Falls  Water  Power  Co.  v.  Board 
of  Water  Commissioners,  168  U.  S.  349, 
42  L.  Ed.  497;  Kean  v.  Calumet  Canal, 
etc.,  Co.,  190  U.  S.  452,  47  L.  Ed.  1134; 
Whitaker  v.  McBride,  197  U.  S.  510,  511, 
49  L.  Ed.  857;  Manchester  v.  Massachus- 
etts, 139  U.  S.  240,  35  L.  Ed.  159;  Smith 
V.  Maryland,  18  How.  71.  15  L.  Ed.  269; 
McCready  v.  Virginia,  94  U.  S.  391,  24 
L.  Ed.  248:  Den  v.  Jersey  Co.,  15  How. 
426,  14  L.  Ed.  757;  Hardin  v.  Jordan.  140 
U.  S.  371,  381,  35  L.  Ed.  428;  Hardin  v. 
Shcdd,  190  U.  S.  508,  519,  47  L.  Ed.  1156. 
See  the  titles  NAVIGABLE  WATERS; 
WATERS   AND   WATERCOURSES. 

"When  land  is  conveyed  by  the  United 
States  bounded  on  a  noniiavigable  lake 
belonging  to  it,  the  grounds  for  the  deci- 
sion must  be  quite  different  from  the 
considerations  affecting  a  conveyance  of 
land  bounded  on  navigable  water.  In 
the  latter  case  the  land  under  the  water 
does  not  belong  to  the  United  States, 
but  has  passed  to  the  state  by  its  admis- 
sion to  the  union.  Nevertheless  it  has 
become  established  almost  without  argu- 
ment that  in  the  former  case  as  in  the 
latter  the  effect  of  the  grant  on  the  title 
to  adjoining  submerged  land  will  be  de- 
termined by  the  law  of  the  state  where 
the  land  lies.  In  the  case  of  land  bounded 
on  a  nonnavigable  lake  the  LTnited  States 
assumes  the  position  of  a  private  owner 
subject  to  the  general  law  of  the  state, 
so  far  as  its  convevances  arr>  concerned. 
Hardin  v.  Jordan.  14*0  U.  S.  371,  35  L.  Ed. 
428:  Shively  v.  Bowlbv.  ^^'^  U.  S.  1,  45, 
38  L.  Ed.  331;  Grand  Ran-ds,  etc.,  R.  Co. 
V.  Butler,  159  U.  S.  87.  90.  93,  40  L.  Ed. 
85;  St.  Anthony  Falls  Water  Power  Co. 
V.  Board  of  Water  Commissioners,  168  U. 
S.  349,  363,  42  L.  Ed.  497.  (Such  cases 
are  not  affected  by  Rev.  Stat.,  §§  2476, 
5251.)"  Hardin  v.  Sbf^dd,  190  U.  S.  508, 
519,  47  L.  Ed.  1156.  See  post,  "Nonnav- 
igable Waters,"  II.  A,  5,  c. 

"In  Packer  v.  Bird.  137  U.  S.  661,  34  L. 
Ed.  819,  it  was  held  that  while  the  federal 
court  would  construe  grants  of  the  gen- 
eral government  without  reference  to  the 
rules  of  construction  adopted  by  the 
states  for  grants  by  them,  yet  whatever 
incidents  or  rights  attached  to  the  owner- 
sliip  of  the  property  conveyed  by  the 
United    States    bordering    on    a    navigable 


.stream  would  be  determined  by  the  states 
in  ^yhich  it  is  situated,  subject  to  the  lim- 
itation that  their  rules  do  not  impair  the 
efficacy  of  the  grant,  or  the  use  and  en- 
joyment of  the  property  by  the  grantee. 
To  the  same  effect  is  Shively  v.  Bowlby, 
152  U.  S.  1,  38  L.  Ed.  331.  In  the  opinion 
in  that  case,  at  page  57,  it  is  said:  'By 
the  law  of  the  state  of  Oregon,  therefore, 
as  enacted  by  its  legislature  and  declared 
by  its  highest  court,  the  title  in  the  lands 
in  controversy  is  in  the  defendants  in 
error;  and,  upon  the  principles  recog- 
nized and  affirmed  by  a  uniform  series 
of  recent  decisions  of  this  court,  above 
referred  to,  the  law  of  Oregon  governs 
the  case.'  "  Jov  v.  St.  Louis,  201  U.  S. 
332,  342,   50   L.    Ed.  776. 

81.  Formation  of  new  states. — Pollard 
V.  Hagan,  3  How.  212,  11  L.  Ed.  565; 
Knight  V.  United  Land  Ass'n,  142  U.  S. 
161,  183,  35  L.  Ed.  974:  Shively  z\  Bowlby, 
152  U.  S.  1,  36.  47,  38  L.  Fd.  331.  See  the 
title  NAVIGABLE  WATERS.  See,  also, 
the   title   STATES. 

The  title  to  the  shore  and  lands  under 
water  in  front  of  lands  granted  by  the 
United  States  government  enures  to  the 
state  within  which  they  arc  situated,  if  a 
state  has  been  organized  and  established 
there.  "Such  title  to  the  shore  and  lands 
under  water  is  regarded  as  incidental  to 
the  sovereigntv  of  the  state — a  portion  of 
the  royalties  belonrring  thereto  and  held 
in  trust  for  the  public  purposes  of  naviga- 
tion and  fishery — and  cannot  be  retained 
or  granted  out  to  individuals  by  the 
United  States.  Pollard  v.  Hagan,  3  How. 
212,  11  L.  Ed.  565:  Goodtitle  t'.  Kihbe,  9 
How.  471,  13  L.  Ed.  220;  Weber  v.  Board 
of  Harbor  Comm'rs.  18  Wall.  57,  21  L. 
Ed.  798."  Hardin  v.  Jordan,  140  U.  S.  371, 
381.  35  L.   Ed.  428. 

"In  Weber  v.  Board  of  Harbor 
Comm'rs,  18  Wall.  57,  21  L.  Ed.  798,  it 
was  held  that  a  nerson  afterwards  acquir- 
ing the  title  of  the  City  in  a  lot  and  wharf 
below  high-water  mark  had  no  right  to 
complain  of  works  constructed  by  com- 
missioners of  the  state,  under  authority 
of  the  legislature,  for  the  protection  of 
the  harbor  and  the  convenience  of  ship- 
p'ng.  in  front  of  his  wharf,  and  prevent- 
ing the  annroach  of  vessels  to  it:  and  Mr. 
Justice  Field,  in  delivering  judgment, 
said:  'Although  the  title  to  the  soil  un- 
der the  tide  waters  of  the  bay  was  ac- 
(luired  by  the  United  States  by  cession 
from  Mexico,  edually  with  the  title  to  the 
upland,  they  held  it  only  in  trust  for  the 
future  state.  LTpoh  the  admission  of  Cal- 
ifornia into  the  L^nion  upon  equal  footing 
with  the  original  states,  absolute  prop- 
erty in,  and  dominion  and  sovereignty 
over,  all  so'ls  under  the  tide  waters 
w-thin  her  limits,  passed  to  the  state, 
with   the    consequent    right    to   dispose   of 
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(b)  Tidal  ]Vatcvs. — \\'here  the  ocean,  a  sea,  a  bay.^-  or  a  tidal  river,  is  named 
as  a  boundary  of  land,  the  line  of  ordinary  high-water  iiari  is  intended,^^  un- 
less the  common-law  rule  has  been  changed.^"*  With  regard  to  grants  of  the 
government  for  lands  bordering  on  tide  water,  it  has  been  distinctly  settled  that 
they  only  extend  to  high-water  niark,^^  but  each  state  has  dealt  with  the  lands 
under  the  tide  waters  within  its  borders  according  to  its  own  views  of  justice 
and  policy,  and  great  caution,  therefore,  is  necessary  in  applying  precedents  in 
one  state  to  cases  arising  in  another. ^'^ 

(c)  Nontidal  Waters — aa.  Nairigahle  Xon'tidal  Riz'crs. — There  is  considerable 
conflict  on  this  point  owing  to  the  fact  that  the  boundaries  of  riparian  or  lit- 
toral proprietors  are  determined  by  the  law  of  the  state  in  which  the  land  lies.*" 
Some  of  the  cases  hold  that  the  right  of  the  riparian  owner  extends  to  high-water 
mark  only  ;**  others  extend  his  rights  to  the  center  or  thread  of  the  stream,  sub- 
ject to  the  rights  of  navigation  ;'^^  while  some  of  the  cases  limit  his  rights  to 


the  title  to  any  part  of  said  soils  in  such 
manner  as  she  might  deem  proper,  sub- 
ject only  to  the  paramount  right  of  nav- 
igation over  the  waters,  so  far  as  such 
navigation  might  be  required  by  the  ne- 
cessities of  commerce  with  foreign  nations 
or  among  the  several  states,  the  regula- 
tion of  which  was  vested  in  the  general 
government.'  18  Wall.  65,  66."  Shivelv  v. 
Bowlby,    152    U.    S.    1,    29.    HS    L.    Ed.    331. 

82.  Oceans,  seas,  estuaries. — United 
States  V.  Pacheco,  2  Wall.  587,  17  L.  Ed. 
865:  Shively  z:  Bowlby,  152  U.  S.  1,  29, 
38  L.  Ed.  331:  Morris  v.  United  States, 
174  U.  S.  196,  236.  43  L.  Ed.  946;  Illinois 
Cent.  R.  Co.  v.  Chicago,  176  U.  S.  646, 
660.    44    L.    Ed.    622. 

83.  Navigable  tidal  rivers — High-water 
mark. — Jones  z'.  Soulard.  24  How.  41.  65, 
16  L.  Ed.  604:  Shively  v.  Bowlby,  152  U. 
S.  1,  18,  38  L.  Ed.  331. 

A  grant  from  the  government  of  land 
bounded  by  the  sea  or  by  any  navigable 
tide  water,  does  not  pass  any  title  below 
high-water  mark,  unless  either  the  lan- 
guage of  the  grant,  or  long  usage  under 
it.  clearly  indicates  that  such  was  the  in- 
tention. Morris  z\  United  States,  174  U. 
S.  196.  236,  43  L.  Ed.  946:  Shively  z: 
Bowlby,   152   U.    S.    1,   38    L.    Ed.   331. 

In  Martin  z:  Waddell,  16  Pet.  367,  10 
L.  Ed.  997,  it  was  held  that  the  soil  un- 
der the  public  navigable  waters  of  East 
New  Jersey  belongs  to  the  state  and  not 
to  the  proprietors,  and  the  principle  cov- 
ers a  case  where  land  had  been  reclaimed 
from  the  water  under  an  act  of  the  legis- 
lature.     Den  f.   Jersey   Co.,    15    How.   426, 

14  L.   Ed.   7.-.T. 

84.  Common  law  changed. — By  the  old 
laws  of  Massachusetts,  a  littoral  proprie- 
tor of  land  owned  down  to  low-water 
mark:  subject,  however,  to  the  condition 
that,  until  he  occupied  the  space  between 
high  and  low-water  inark,  the  public  had 
a  right  to  use  it  for  the  purposes  of  nav- 
igation.     Boston  z\  Lecraw,   17   How.   426, 

15  L.  Ed.  lis.  See  the  title  NAVIGABLE 
WATERS. 

Where  a  decree  confirming  a  Mexican 
grant  mentions  a  bay  as  one  of  the  bound- 
aries of  the  land  confirmed,  without  any 
further   particulars,   the   same   line   will   be 


considered   as    adopted.      United    States   v. 
Pacheco,   2   Wall.   587,   17  L.   Ed.   865. 

85.  Government  grants. — Hardin  v.  Jor- 
dan, 140  U.  S.  371.  381,  35  L.  Ed.  428. 
See  the  title   PUBLIC   LANDS. 

86.  Bound  by  state  law. — Shively  v. 
Bowlby,  152  U.  S.  1.  26.  38  L.  Ed.  331; 
Weber  v.  Board  of  Harbor  Comm'rs,  18 
Wall.  57,  65.  21  L.  Ed.  798.  See  ante, 
"State  Laws  Control,"  II.  A.  5,  b.  (3\  (a). 

87.  Navigable  nontidal  waters. — See 
ante.  '"State  Law  Controls,''  II,  A,  5.  b, 
(3),    (a). 

"In  some  of  the  states,  it  is  held  that 
the  title  of  a  riparian  proprietor  extends 
to  the  middle  thread  of  the  stream,  while 
in  others  it  is  held  to  extend  only  to  the 
water's  edge:  and  in  Massachusetts,  and 
perhaps  other  states,  a  distinction  is  rec- 
ognized between  lands  bordering  on  lakes 
and  ponds,  and  those  bounded  by  running 
streams."  French-Glenn  Live  Stock  Co. 
z:  Springer,  185  U.  S.  47,  52,  46  L.  Ed.  800. 

The  original  states. — "The  rule  of  the 
common  law  on  this  point  appears  to  have 
been  followed  in  all  the  original  states — 
except  in  Pennsylvania.  Virginia  and 
North  Carolina,  and  except  as  to  great 
rivers  such  as  the  Hudson,  the  Mohawk 
and  the  St.  Lawrence  in  New  York — as 
well  as  in  Ohio,  Illinois,  Michigan  and 
Wisconsin.  But  it  has  been  wholly  re- 
jected, as  to  rivers  navigable  in  fact,  in 
Pennsylvania,  Virginia  and  North  Car- 
olina, and  in  most  of  the  new  states." 
Shively  z\  Bowlby,  152  U.  S.  1,  31,  38  L. 
Ed.  331.  See  ante.  "Boundaries  at  Com- 
mon   Law."    II,    A,    5.   b.    (2). 

88.  High-water  mark. — Barney  v.  Keo- 
kuk. 94  U.  S.  324.  24  L.  Ed.  224;  Whit- 
aker  v.  McBride,  197  U.  S.  510,  515.  49 
L.  Ed.  857;  St.  Clair  County  v.  Loving- 
ston,  23  Wall.  46,  64,  23  L.  Ed.  59:  Packer 
z\  Bird,  137  U.  S.  661,  34  L.  Ed.  819; 
Hardin  v.  Jordan.  140  U.  S.  371,  382,  35  L. 
Ed.  428.     See  preceding  paragraph. 

89.  Centre  of  stream. — St.  Louis  v. 
Rutz.  138  U.  S.  226.  34  L.  Ed.  941.  See 
Banks  z:  Ogden,  2  Wall.  57,  68,  17  L.  Ed. 
818:  St.  Paul,  etc.,  R.  Co.  v.  Schurmeier, 
7  Wall.  272,  287,  19  L.  Ed.  74;  St.  Clair 
Countv  V.  Lovingston.  23  Wall.  46,  64,  23 
L.   Ed'.   59;  Grand   Rapids,   etc.,   R.   Co.  v. 
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low-water  mark,  the  water's  edge  or  the  margin  of  the  water. ^'^  The  better  rule 
seems  to  be  that  the  bed  and  banks  to  high- water  mark,  of  a  navigable  nonti'!?l 
river,  belong  to  the  state  and  the  boundary  lines  of  riparian  proprietors  extend 
only  to  that  mark.^^     However,  it  must  be  borne   in  mind   that  each  case  de- 


Butler,  159  U.  S.  87,  93,  40  L.  Ed.  85; 
Kaukana  Water  Power  Co.  v.  Green 
Bay,  etc..  Canal  Co.,  142  U.  S.  254,  271, 
35  L.  Ed.  1004;  Yates  v.  Milwaukee,  10 
Wall.  497,  504,  19  L.  Ed.  984;  Hardin  v. 
Jordan,  140  U.  S.  371,  383,  35  L.  Ed.  428; 
Whitaker  v.  McBride,  197  U.  S.  510,  515. 
49  L.  Ed.  857;  Kean  v.  Calumet  Canal 
etc.,    Co.,   190   U.   S.   452,  47    L.    Ed.   1134. 

90.  Low-water  mark. — Rundle  v.  Dela- 
ware, etc..  Canal  Co.,  14  How.  80,  14  L. 
Ed.  335;  Hardin  v.  Jordan,  140  U.  S.  371, 
35  L.  Ed.  428;  Shively  v.  Bowlby,  152  U. 
S.  1,  38  L.  Ed.  331;  Hardin  v.  Shedd,  190 
U.  S.  508,  519,  47  L.  Ed.  1156.  See  St. 
Clair  County  v.  Lovingston,  23  Wall.  46, 
23  L.  Ed.  59;  Barclay  z'.  Howell,  6  Pet. 
498,   512,  8  L.   Ed.   477. 

"The  law  of  Pennsylvania,  by  which  the 
title  and  rights  of  the  plaintiffs  must  be 
tested,  differs  materially  from  that  of 
England,  and  most  of  the  other  states  of 
the  Union.  As  regards  her  large  fresh- 
water rivers,  she  has  adopted  the  prin- 
ciples of  the  civil  law.  In  the  case  of 
Carson  v.  Blazer,  the  supreme  court  of 
that  state  decided  that  the  large  rivers, 
such  as  the  Susquehanna  and  Delaware, 
were  never  deemed  subject  to  the  doc- 
trines of  the  common  law  of  England,  ap- 
plicable to  fresh-water  streams,  but  that 
they  are  to  be  treated  as  navigable  rivers; 
that  the  grants  of  William  Penn,  the  pro- 
prietary, never  extended  beyond  the  mar- 
gin of  the  river,  which  belonged  to  the 
public,  and  that  the  riparian  owners  have 
therefore  no  exclusive  rights  to  the  soil 
or  water  of  such  rivers  ad  filum  medium 
aquae."  Rundle  7'.  Delaware,  etc..  Canal 
Co.,  14  How.  80.  91,  14  L.  Ed.  335. 

In  an  action  for  the  possession  of  an 
island  in  the  river  Sacramento,  the  muni- 
ments of  title  introduced  by  the  plain- 
tiff, consisted  of  a  patent  of  the  United 
States  to  one  F.  and  others;  a  decree  par- 
titioning the  land  among  the  patentees 
and  intermediate  conveyances  from  one 
of  them  to  the  plaintiff.  A  survey  of  the 
land  covered  by  the  patent  was  made  by 
the  proper  officers  of  the  United  States, 
pursuant  to  a  decree  of  the  district 
court  of  the  United  States,  for  the 
northern  district  of  California,  con- 
firming an  imperfect  Mexican  grant  of 
the  tract,  and  ascertaining  and  determin- 
ing its  location.  That  decree  of  the  dis- 
trict court  described  the  land  as  follows: 
"Commencing  at  the  northerly  boundary 
line  of  said  rancho  at  a  point  on  the  Sac- 
ramento River,  just  two  leagues  northerly 
from  the  rancheria  called  Lojot,  and  run- 
ning southerly  on  the  margin  of  said 
river,  etc."  The  survey,  which  was  in- 
corporated in  the  patent,  described  the 
eastern  boundary  line  of  the  tract  as  com- 


mencing at  a  certain  oak  post  "on  the 
right  bank  of  the  Sacramento  River"  and 
thence  "traversing  the  right  bank  of  the 
Sacramento  River  down  stream"  certain 
courses  and  distances.  In  this  case,  the 
court  said:  "We  accept  the  view  of  the 
supreme  court  of  California  in  its  opin- 
ion as  expressing  the  law  of  that  state, 
'that  the  Sacramento  River  being  nav- 
igable in  fact,  the  title  of  the  plaintifif 
extends  no  farther  than  the  edge  of  the 
stream.'"  Packer  v.  Bird,  137  U.  S.  661, 
34  L.  Ed.  819. 

"In    Jones    v.    Soulard,    24    How.    41,    16 
L.    Ed.    604,    the   decision    was   that  a   title 
acquired   under   the    act   of  June    13.    1812, 
ch.   99   (2  Stat.   748),  to  land  in   St.  Louis, 
bounded    by     the     Mississippi     River,     in- 
cluded   an    island    west    of    the    middle    of 
the   river,   then    only   a    sand   bar,   coverel 
at    ordinary    high    water    and    surrounded 
on     all     sides     by     navigable     water,     but 
which,    after    the    admission    of    Missouri 
into  the  Union  as  a  state,  became,  by  the 
gradual    filling   up    of    the    island    and    the 
intervening    channel,    connected    with    the 
-shore    as    fast    land.      Mr.    Justice    Catron, 
indeed,    in    delivering    the    opinion,    spoke 
of  the   rule   of   the   common   law,   that   'all 
grants    of    land    bounded    by    fresh-water 
rivers,    where    the     expressions     designat- 
ing   the    water    line    are    general,    confer 
the    proprietorship   on   the   grantee   to   the 
middle    thread    of   the    stream    and    entitle 
him    to    the   accretions,'   as   a   general   and 
well-settled    rule,    and    applicable    to    the 
Mississippi    River.      Jones    v.    Soulard,    24 
How.  41,  65,  16  L.  Ed.  604.    But  as  stated 
in    that    opinion,    the    charter    of    the    city 
of     St.     Louis    extended     to     the     eastern 
boundary   of   the   state   of   Missouri   in   the 
middle   of   the   Mississippi    River.      By  the 
law    of    Missouri,    as    theretofore    declared 
by   its    supreme    court,    the    title    of    lands 
bounded     by    the     Mississippi     River     ex- 
tended   to    low-water    mark    and    included 
accretions.      O'Fallon  7'.   Price,  4   Missouri 
343;   Shclton   7'.    Maupin,   16   Missouri   124; 
Smith   V.    St.    Louis    Schools,    30    Missouri 
290.      And    the   only    question    in   Jones   7'. 
Soulard   was   of   the    title,    not    in    the    bed 
or    shore   of   the   river,  but   only   in   accre- 
tions  which   had   become   part   of   the    fast 
land."     Shively  7'.   Bowlbv,  152  U.  S.  1.  35, 
38  L.  Ed.  :::;i. 

91.  High-water  mark — Better  rule. — 
Barney  7'.  Keokuk,  94  U.  S.  324,  338,  24 
L.  Ed.  224:  Martin  7'.  Waddell,  16  Pet. 
367,  10  L.  Ed.  997:  Pollard  7'.  Hagan,  3 
How.  212,  11  L.  Ed.  565;  Goodtitle  v. 
Kibbe.  9  How.  471,  13  L.  Ed.  220;  Packer 
7'.  Bird,  137  U.  S.  661.  671.  34  L.  Ed.  819; 
The  Daniel  Ball,  10  Wall.  557,  563,  19  L. 
Ed.  999. 

In  Iowa,  the  true  rule  has  been  adopted; 
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pends  upon  the  local  laws  and  are  adjudicated  with  reference  thereto.^^ 

hb.  Xarigablc  Lakes.— The  great  navigable  lakes  in  the  United  States  are 
really  inland  seas  and  the  same  rules  in  respect  to  boundaries  should  apply  to 
them  that  apply  to  the  sea  itself.^^ 

c.  Nonnavigable  Waters. — At  common  law  the  owners  of  the  banks  prima  facie 
own  the  beds  of  all  fresh  water  rivers  above  the  ebb  and  flow  of  the  tide,  even 
if  actually  navigable,  to  the  thread  of  the  stream,  usque  ad  filum  aquae.^"*  The 
same  rule  prevails  in  the  United  States  unless  restricted  by  the  terms  of  their 
grant. »^  And  where  land  is  bounded  by  a  nonnavigable  lake,  or  pond,  the  middle 
line,  that  is  the  line  equidistant  from  the  land  on  either  side,  is  the  intended 
boundary. ^"^ 


and  it  is  held  that  the  bed  of  the  Missis- 
sippi River  and  its  banks  to  high-water 
mark  belonging  to  the  state,  and  that  the 
title  of  the  riparian  proprietor  extends 
only  to  that  line.  Barney  v.  Keokuk.  94 
U.   S.   324.  24  L.   Ed.   224. 

This  rttle  applies  as  well  where  the 
land  was  granted  to  bound  upon  the  river 
generally  as  where  it  was  granted  accord- 
ing to  surveys  run  along  the  bank  by  a 
meandering  fine.  Hence,  it  applies  in  the 
city  of  Keokuk,  which  is  on  that  reserva- 
tion. Barney  v.  Keokuk,  94  U.  S.  324,  24 
L.    Ed.   224. 

Congress,  in  providing,  as  it  does,  in 
one  or  mere  acts  relating  to  the  survey 
and  sale  -of  public  lands  bordering  upon 
rivers — that  navigable  rivers,  within  the 
territory  to  be  surveyed,  should  be  deemed 
to  be  public  highways,  and  that  where  the 
opposite  banks  of  any  stream,  not  naviga- 
ble, should  belong  to  different  persons, 
the  stream  and  the  bed  thereof  should 
become  common  to  both — meant  to  enact 
that  the  common-law  rules  of  riparian 
ownership  should  apply  in  the  latter  case, 
but  that  the  title  to  lands  bordering  on 
navigable  streams  should  stop  at  the 
stream,  and  not  come  to  the  medium 
filum.  St.  Paul.  etc..  R.  Co.  v.  Schurmeier. 
7  Wall.  272,  19  L.   Ed.   74. 

A  government  grant  of  land  in  Minne- 
sota (9.28  acres),  bounded  on  one  side 
by  the  Mississippi,  was  held  to  include  a 
parcel  (2.78  acres)  four  feet  lower  than 
the  main  body,  and  which,  at  very  low 
water,  was  separated  from  it  by  a  slough 
or  channel  twenty-eight  feet  wide,  through 
which  no  water  flowed,  but  in  which  water 
remained  in  pools;  where,  at  medium 
water,  it  flowed  through  the  depression, 
making  an  island  of  the  parcel;  and  where, 
at  high  water,  the  parcel  was  submerged; 
the  whole  place  having,  previous  to  the 
controverS3'.  been  laid  out  as  a  cit3%  and 
the  municipal  authorities  having  graded 
and  filled  up  the  place  to  the  river  edge 
of  the  parcel.  St.  Paul,  etc.,  R.  Co.  v. 
Schurmeier.   7   Wall.   272.   19    L.   Ed.   74. 

"In  St.  Paul,  etc.,  R.  Co.  v.  Schurmeier, 
7  Wall.  272,  288.  19  L.  Ed.  74,  the  court 
said  that  in  view  of  this  legislation  and 
other  similar  acts  it  did  not  'hesitate  I'O 
decide,    that    congress,    in    making    a    dis- 


tinction between  streams  na^^gable  and 
these  not  navigable,  intended  to  provide 
that  the  common-law  rules  of  riparian 
ownership  should  apply  to  lands  border- 
ing on  the  latter,  but  that  the  title  to 
lands  bordering  on  navigable  streams 
should  stop  at  the  stream,  and  that  all 
such  streams  should  be  deemed  to  be  and 
remain  public  highways.'  The  same  rule 
applies  when  the  survey-  is  made  and  the 
patent  is  issued  upon  a  confirmation  of 
a  previously  existing  right  or  equity  of 
the  patentee  to  the  lands,  which,  in  the 
absence  of  such  right  or  equity,  would 
belong  absolutelj'  to  the  United  States, 
unless  the  claim  confirmed  in  terms  em- 
braces the  land  under  the  waters  of  the 
stream."  Packer  v.  Bird,  137  U.  S.  661, 
672.  34  L.  Ed.  819.  See  Yates  v.  Mil- 
waukee, 10  Wall.  497,  503,  504,  19  L.  Ed. 
984.  citing  the   same  case. 

92.  Adjudicated  with  reference  to  local 
lav;s. — The  decisions  of  the  United  State 
courts  regarding  the  shores  of  waters 
where  the  ebb  and  flow  of  the  tide  from 
the  sea  is  not  felt,  but  which  are  really 
navigable,  should  be  considered  with  ref- 
erence to  the  facts  upon  which  they  were 
made,  and  keeping  in  mind  the  local  laws 
of  the  different  states,  as  well  as  the 
provisions  of  the  acts  of  congress  relat- 
ing to  such  waters.  Shively  v.  Bowlby, 
152  U.  S.  1,  31,  38  L.  Ed.  331.  See  ante, 
"State  Laws  Control."  II.  A,  5.  b.  (3),  (a). 

93.  Navigable  lakes. — Hardin  v.  Jordan, 
140  U.  S.  371.  391.  35  L.  Ed.  428.  See 
ante,  "Tide  Water."  II.  A,  5.  b.   (3^   (b). 

94.  Nonnavigable  watif.s — Common  law. 
—Shively  v.  Bowlby,  152  U.  S.  1,  31,  38 
L.  Ed.  331;  Hardin  v.  Jordan.  140  U.  S. 
371.  3'58.  35  L.  Ed.  428.  See  the  title 
WATERS  AND  WATERCOURSES. 

85.  In  United  States.— St.  Paul.  etc..  R. 
Co.  V.  Schurmeier,  7  Wall.  272,  19  L.  Ed. 
74;  Tones  v.  Soulard,  24  How.  41,  65.  16 
L.  Ed.  604. 

Consrress  has  in  the  survej'  and  sale 
of  public  land  bordering  on  nonnavigable 
streams  adopted  the  common-law  rules 
of  riparian  ownership.  St.  Paul,  etc.,  R. 
Co.  V.  Schurmeier,  7  Wall.  272,  19  L. 
Ed.  74. 

96.  Nonnavigable  lake  or  pond. — Har- 
din  V.    Jordan,    140    U.    S.    371,    391,   35    L. 
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d.  Meander  Lines. — The  meander  lines  run  in  surveying  fractional  portions 
of  the  public  lands  bordering  upon  navigable  rivers,  are  run,  not  as  boundaries  of 
the  tract,  but  for  the  purpose  of  defining  the  sinuosities  of  the  banks  of  the  stream, 
and  as  the  means  of  ascertaining  the  quantity  of  the  land  in  the  fraction,  and 
which  is  to  be  paid  for  by  the  purchaser  •,^'^  a  meander  line  is  not,  as  a  general 
proposition,  a  boundary  line,  but  the  body  of  water  whose  margin  is  meandered 
is  the  true  boundary /^^  But  such  line  may  be  in  some  cases  a  line  of  boundary 
limiting  the  land  conveyed  or  described  by  the  line  itself  and  not  by  any  body 
of  water. ^^  The  fact  that  a  meandered  line  was  run  does  not  amount  to  a 
determination  by  the  land  department  that  the  surveyed  fractional  sections  bor- 
dered on  a  body  of  water,  navigable  or  nonnavigable,  and  that,  therefore,  the 
purchaser  of  these  fractional  sections  was  entitled  to  riparian  rights.^ 


Ed.  428;  Mitchell  v.  Smale,  140  U.  S.  406, 
412,  35  L.  Ed.  442.  See  ante,  "In  Gen- 
eral," II.  A.  .->,  b,   (3).   (a),  aa. 

97.  Meander  lines — Object  in  general. — 
Brown  v.  Huger,  21  How.  303,  320,  16  L. 
Ed.  125;  Jefferis  v.  East  Omaha  Land 
Co.,  134  U.  S.  178,  33  L.  Ed.  872;  vSt.  Paul, 
etc.,  R.  Co.  V.  Schurmeier.  7  Wall.  272, 
286,  287,  19  L.  Ed.  74;  Shivelyt'.  Bowlby, 
152  U.  S.  1,  39,  38  L.  Ed.  331;  Hardin  v. 
Jordan,  140  U.  S.  371,  35  L.  Ed.  428; 
Home  V.  Smith.  159  U.  S.  40,  40  L.  Ed. 
68;  Whitaker  v.  McBride,  197  U.  S.  510, 
512,  49  L.  Ed.  857;  Mitchell  v.  Smale,  140 
U.  S.  406,  414,  35  L.  Ed.  442,  445;  Niles 
V.  Cedar  Point  Club,  175  U.  S.  300.  306, 
44  L.  Ed.  171.  173;  Kean  v.  Calumet  Canal, 
etc.,  Co.,  190  U.  S.  452,  459,  47  L.  Ed. 
1134,  1137.  And  see  Packer  v.  Bird.  137 
U.  S.  661,  34  L.  Ed.  819;  St.  Louis  v. 
Rutz,  138  U.  S.  226,  34  L.  Ed.  941;  Grand 
Rapids,  etc.,  R.  Co.  v.  Butler,  159  U.  S. 
87,   92.   40   L.    Ed.    85. 

98.  Meander  line  not  a  boundary. — St. 
Paul,  etc.,  R.  Co.  :■.  Schurmeier,  ~  Wall. 
272,  19  L.  Ed.  74;  Jefferis  v.  East  Omaha 
Land  Co.,  134  U.  S.  178.  33  L.  Ed.  872; 
Mitchell  V.  Smale,  140  U.  S.  406.  414,  35 
L.  Ed.  442;  Shively  v.  Bowlby.  152  U.  S. 
1.  39.  38  L.  Ed.  331;  St.  Anthony  Falls 
Water  Power  Co.  v.  Board  of  Water 
Commissioners.  168  U.  S.  349,  363,  42  L. 
Ed.  497.  502;  Hardin  v.  Jordan,  140  U.  S. 
371,  380,  35  L.  Ed.  428;  Home  v.  Smith. 
159  U.  S.  40.  40  L.  Ed.  68;  Niles  v.  Ced^r 
Point  Club,  175  U.  S.  300,  305,  44  L.  Ed. 
171;  Security  Land,  etc.,  Co.  v.  Burns.  193 
U.   S.   167,  48   L.    Ed.   662. 

"  'In  preparing  the  official  plat  from  the 
field  notes,  the  meander  line  is  repre- 
sented as  the  border  line  of  the  stream, 
and  shows,  to  a  demonstration,  that  the 
watercourse,  and  not  the  meander  line  as 
pctually  run  on  the  land,  is  the  boundary.' 
St.  Paul,  etc.,  R.  Co.  v.  Schurmeier,  7 
Wall.  272,  286,  287,  19  L.  Ed.  74."  Shively 
V.  Bowlby,  152  U.  S.  1,  39.  38  L.  Ed.  331. 

Where  a  survey  and  patent  show  a 
river  to  be  one  of  the  boundaries  of  the 
tract,  it  is  a  legal  deduction  that  there 
is  no  vacant  land  left  for  appropriation 
between  the  river  and  the  river  boundary 
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of  such  tract.     St.  Clair  County  v.  Loving- 
ston,  23  Wall.  46,  63,  23   L.   Ed.  59. 

Small  strips  or  tongues  of  land,  which 
project  into  the  water  beyond  the  mean- 
der line,  pass  under  a  patent  to  the  land, 
which  makes  the  meander  line  the  bound- 
ary. Mitchell  V.  Smale,  140  U.  S.  406, 
35   L.   Ed.   442. 

99.  Exception — Meander  line  a  bound- 
ary.— Security  Land,  etc.,  Co.  v.  Burns, 
193  U.  S.  167,  48  L.  Ed.  662.  See  Niles 
V.  Cedar  Point  Club,  175  U.  S.  300.  308, 
44  L.  Ed.  171;  Home  v.  Smith,  159  U.  S. 
40,    40    L.    Ed.    68. 

The  boundaries  of  fractional  lots  will 
not  be  indefinitely  extended  where  they 
appear  by  the  government  plat  to  abut 
on  a  body  of  water  which  in  fact  has 
never  existed  at  substantially  the  place 
indicated  on  the  plat.  In  such  excep- 
tional cases,  the  supposed  meander  line 
will,  if  consistent  with  the  other  calls 
and  distances  indicated  on  the  plat,  mark 
the  limits  of  the  survey,  and  be  held  to 
be  the  boundary  line  of  the  land  it  de- 
limits. Security  Land,  etc..  Co.  v.  Burns, 
193   U.   S.    167,   48    L.   Ed.   662. 

Where  a  survey  is  fraudulent,  the  gov- 
ernment is  concluded  by  such  survey, 
so  far  as  the  lands  actually  described, 
granted  and  paid  for  are  concerned,  but 
it  will  not  be  concluded  in  regard  to  other 
lands,  which  were  not  within  the  lines  of 
the  survey,  and  which  are  only  claimed 
because  of  the  alleged  existence  of  a 
lake  or  body  of  water  bounding  said  lots, 
when  such  lake  or  body  of  water  is  in 
fact  and  alwaj^s  has  been  more  than  half 
a  mile  away  from  such  lots,  and  where 
the  patentee  has  received  all  the  land 
that  he  actually  paid  for.  Security  Land, 
etc.,  Co.  V.  Burns,  3  93  U.  S.  167,  48  L.  Ed." 
662. 

1.  Meander  line  does  not  signify  that 
land  borders  on  watercourses. — Xiies  v. 
Cedar  Point  Club.  175  U.  S.  ;!!)0,  44  L. 
Ed.  171;  French-Glenn  Live  Stock  Co.  v. 
Springer.   185   U.    S.   47,   52,  46   L.    Ed.    SCO. 

A  meander  line  is  an  irregular  line 
which  bound.s  a  body  of  land,  and  beyond 
that  boundary  there  may  be  found  forest 
or  prairie,  land  or  water,  government  or 
Indian    reservation.       French-Glenn     Live 
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e.  Shifting  of  Shore  or  Chaiuicl.—The  title  to  land  acquired  by  accretion  is  a 
title  acquired  under  the  operation  of  the  law  of  the  state,  which  each  state  de- 
termines for  itself.-  Where  the  shore  or  channel  by  which  riparian  or  littoral 
lands  are  bounded,  is  shifted  by  sudden  and  violent  or  artificial  change,  the 
boundaries  are  unatTected  and  remain  in  their  original  position.^  But  where  the 
shore  shifts  by   small   and   imperceptible   degrees,  the  boundary  varies  with  the 


Stock    Co.    V.    Springer,    185    U.    S.    47,    52, 
46    L.    Ed.    800. 

"The  making  of  a  meander  line  has  no 
certain  significance.  French-Glenn  Live 
Stock  Co.  V.  Springer,  185  U.  S.  47,  52. 
46  L.  Ed.  800.  It  does  not  necessarily 
import  that  the  tract  on  the  other  side  of 
it  is  not  surveyed  or  will  not  pass  by  a 
conveyance  of  the  upland  shown  by  the 
plat  to  border  on  the  lake.  It  is  not 
always  a  boundary.  St.  Paul,  etc.,  R. 
Co  V.  Schurmeier,  7  Wall.  272,  19  L.  Ed. 
74;  Hardin  v.  Jordan,  140  U.  S.  371,  380, 
35  L.  Ed.  428;  Mitchell  v.  Smale,  140  U. 
S  406,  414,  35  L.  Ed.  442;  Home  v.  Smith, 
159  U.  S.  40,  43,  40  L.  Ed.  68;  Grand  Rap- 
ids, etc.,  R.  Co.  V.  Butler,  159  U.  S.  87, 
93,  40  L.  Ed.  85.  In  this  case  its  im- 
mediate import  was  only  to  indicate  the 
contour  of  the  lake.  It  would  seem,  to 
be  sure,  that  the  settled  understanding  of 
the  land  department  has  been  that,  in 
cases  like  the  present,  the  meander  line 
marked  the  limit  of  the  grant.  But 
probably  the  cases  are  comparatively  rare 
in  which  that  understanding  was  acted  on 
by  an  attempt  to  convey  the  land  under 
•water  on  the  further  side  of  the  line  at 
dates  before  the  transactions  with  which 
we  have  to  deal.  The  title  to  such  land 
was  not  considered  of  much  importan.ce 
in  the  early  days  or  worth  the  trouble  of 
an  independent  survey.  See  Newsom  v. 
Pryor,  7  Wheat.  7,  11.  5  L.  Ed.  382." 
Kean  v.  Calumet  Canal,  etc.,  Co.,  190  U. 
S.    452,   459,    47    L.    Ed.    1134. 

"Nothing  herein  stated  conflicts  with 
Home  V.  Smith.  159  U.  S.  40,  40  L.  Ed. 
68;  Niles  v.  Cedar  Point  Club.  175  U.  S. 
300.  44  L.  Ed.  171;  French-Glenn  Live 
Stock  Co.  V.  Springer,  185  U.  S.  47.  46 
L.  Ed.  800  or  Kirwan  z'.  Murphy,  189  U. 
S.  35,  47  L.  Ed.  698.  In  the  first  of  those 
cases  it  appeared  that  the  survey  stopped 
at  a  bayou  and  did  not  extend  to  the 
main  channel  of  Indian  River,  a  mile  dis- 
tant, and  we  held  that  the  line  of  that 
bayou  must  be  considered  as  the  bound- 
.ary  of  the  grant;  that  it  could  not  be 
extended  over  the  unsurveyed  land  be- 
tween the  bayou  and  the  main  channel 
of  Indian  River;  that  it  was  a  case  of  an 
omission  from  the  survey  of  land  that 
ought  to  have  been  surveyed,  and  that 
such  omission  did  not  operate  to  transfer 
unsurveved  land  to  the  patentee  of  the 
surveyed  land  bord^'-ing  on  the  bayou. 
In  the  second  we  held  that,  as  the  survey 
showed  a  meander  line  bordering  on  a 
tract  of  swamp  or  marsh  lands,  the  grant 
by  patent  terminated  at  the  meander  line 


and  did  not  carry  the  swamp  lands  lying 
between  it  and  the  shores  of  Lake  Erie. 
In  the  third,  it  appeared  that  there  was 
no  body  of  water  in  front  of  the  mean- 
dered line,  and  we  held  that  that  line 
must,  therefore,  be  the  limit  of  the  grant, 
and  the  fact  that  outside  the  side  lines 
extended  there  was  a  body  of  water  did 
not  operate  to  extend  the  grant  into  any 
portion  of  that  body  of  water.  In  the  last 
of  these  cases  the  complainants,  the  own- 
ers of  859.38  acres  as  shown  by  the  de- 
scriptions in  their  patents  of  fractional 
lo.ts,  claimed  by  reason  thereof  to  be  the 
owners  of  1,202  acres  lying  between  the 
meandered  lines  and  a  lake,  and  sought 
by  injunction  to  restrain  the  land  de- 
partment from  making  a  survey  of  these 
latter  lands.  We  held  that  injunction 
would  not  lie,  and  that  the  officers  of  the 
government  could  not  be  restained  from 
making  a  survey;  that  the  rights  of  the 
complainants  could  be  settled,  after  a 
survey  and  transfer  of  the  legal  title  from 
the  government,  by  an  acticn  at  law." 
Whitaker  v.  McBride.  197  U.  S.  510,  514, 
49   L.   Ed.   857. 

"It  has  never  been  held  that  the  lands 
under  water,  in  front  of  such  grants,  are 
reserved  to  the  United  States,  or  that 
they  can  be  afterwards  granted  out  to 
other  persons,  to  the  injury  of  the  original 
grantees.  The  attempt  to  make  such 
grants  is  calculated  to  render  titles  un- 
certain, and  to  derogate  from  the  value 
of  natural  boundaries,  like  streams  and 
bodies  of  waters."  Hardin  v.  Jordan,  140 
U.  S.  371,  381,  35  L.  Ed.  428.  See  the 
title    PUBLIC    LANDS. 

2.  Accretion — Local  law. — Barney  v. 
Keokuk.  94  U.  S.  324,  337.  24  L.  Ed.  224; 
St.  Louis  V.  Rutz.  138  U.  S.  226,  350, 
34  L.  Ed.  941;  St.  Anthony  Falls  Water 
Power  Co.  V.  Board  of  Water  Commis- 
sioners, 168  U.  S.  349,  359,  42  L.  Ed.  497; 
Joy  V.  St.  Louis,  201  U.  S.  332.  342,  50 
L.  Ed.  776.  See  the  title  ACCESSION. 
ACCRETION  AND  RELICTION,  vol.  1, 
p.    51. 

3.  Effect  of  sudden  or  artificial  change. 
—Bates  7'.  Illinois  Cent.  R.  Co.,  1  Black 
204,  17  L.  Ed.  158;  Nebraska  r.  Iowa,  143 
U.  S.  359,  361,  36  L.  Ed.  186;  St.  Clair 
County  V.  Lovingston.  23  Wall.  46,  68, 
23  L.  Ed.  59;  Missouri  z'.  Nebra.ska,  196 
U.  S.  23,  35.  49  L.  Ed.  372;  St.  Louis  v. 
Rutz.  138  U.  S.  226,  245,  34  L.  Ed.  941; 
Missouri  z\  Kentucky.  11  Wall.  395,  20 
L.  Ed.  116;  Indiana  v.  Kentucky,  136  U. 
S.  479.  34  L.  Ed.  329;  Missouri  v. 
Nebraska,   196  U.  S.  23,  35,  49  L.  Ed.  372. 
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shore  ;4  and  this  is  true  whether  the  flow  of  the  water  is  natural  or  affected  b}' 
artificial  means. •'^ 

f.  Construction  of  Particular  Calis.*^ — Where  a  survey  begins  "on  the  bank  of 
a  river"  and  is  carried  thence  "to  a  point  in  the  river,"  the  river  bank  being  straic^ht 
and  running  according  to  this  line,  the  track  surveyed  is  bounded  by  the  rivcrJ  In 
a  grant  of  land  on  Long  Island  Sound  the  term  "the  sound"  does  not  include 
bays,  harbors  or  inlets  known  as  independent  bodies  of  water,  but  it  eliminates 
them   from  the  description.^ 

6.  Fences  and  Party  Walls. — See  the  title  Fences;  Party  Walls. 

7.  Roaes  and  Streets — a.  Rights  Passed — (1)  ///  General. — The  general 
rule  seems  to  be  that  a  grant  of  land  bordering  on  a  road  carries  the  tide 
to  the  centre    thereof. »     So  where  a  public  highway    constitutes    the  boundary 


See,  also.  Jones  v.  Johnston,  18  How.  150, 
155,  15   L.  Ed.  320. 

To  a  movable  island,  traveling  for  more 
than  a  mile  and  from  one  state  to  an- 
other, the  law  of  title  by  accretion  can 
have  no  application,  for  its  progress  is  not 
imperceptible,  in  legal  sense.  St.  Louis  v. 
Rntz.   138   U.   S.   226.  251,  34   L.   Ed.  941. 

4.  Shifting  of  shore  by  imperceptible  de- 
grees.— New  Orleans  z'.  United  States,  10 
Pet.  662,  717,  9  L.  Ed.  573;  Banks  v.  Og- 
den,  2  Wall.  57,  67.  17  L.  Ed.  818;  Jones 
:-.  Soulard,  24  How.  41,  65,  16  L.  Ed.  604; 
St.  Louis  Public  Schools  v.  Risley,  10 
Wall.  91.  19  L.  Ed.  850;  Barney  v. 
Keokuk,  94  U.  S.  324,  327,  24  L.  Ed.  224; 
Missouri  v.  Nebraska,  196  U.  S.  23,  35, 
49  L.  Ed.  372;  St.  Louis  v.  Rutz.  138  U. 
S.  226,  245,  34  L.  Ed.  941;  Shively  v. 
Bowlby,  152  U.  S.  1,  36,  38  L.  Ed.  331; 
Jones  V.  Johnston,  18  How.  150.  156,  15 
L.  Ed.  320;  Bates  v.  Illinois  Cent.  R.  Co., 
1  Black  204,  17  L.  Ed.  158;  Nebraska  v. 
Iowa,  143  U.  S.  359,  367,  36  L.  Ed.  186; 
Jefferies  v.  East  Omaha  Land  Co..  134  U. 
S.  178,  189,  33  L.  Ed.  872;  St.  Clair  County 
V.  Lovingston,  23  Wall.  46,, 23  L.  Ed.  59; 
Saulet  V.  Shepherd,  4  Wall.  502,  18  L.  Ed. 
442;  Johnston  v.  Jones.  1  Black  209,  17 
L.  Ed.  117.  See  the  title  ACCESSION, 
ACCRETION  AND  RELICTION,  vol. 
1,  p.  51. 

The  Mississippi. — The  rule,  so  well  es- 
tablished as  to  fresh-water  rivers  gen- 
erally, is  not  varied  by  the  circumstance 
that  the  Alississippi,  at  St.  Louis,  is  a 
great  and  public  watercourse.  The  rule 
with  respect  to  tide  water  rivers,  where 
the  tide  ebbs  and  flows,  does  not  apply  to 
the  present  case.  Jones  v.  Soulard,  24 
How.    41.   16    L.   Ed.   604. 

Although  the  changes  on  the  Missouri 
River  are  g'eatcr  and  more  r;i])id  than  on 
the  Mississippi,  the  difference  docs  not 
constitute  such  a  difference  in  principle 
as  to  render  inapplicable  tn  the  Missouri 
River  the  general  rule  of  law.  Jefferis  z'. 
East  Omaha  Land  Co.,  134  U.  S.  178, 
190.   33   L.    Ed.   872. 

The  rule  is  equally  applicable  to  lands 
bounding  en  tide  waters  as  on  fresh 
waters,  and  to  the  king  or  the  state  as 
to  private  persons;  and  is  independent  of 


the  law  governing  the  title  in  the  soil 
covered  by  the  water.  Handley  z:  An- 
thony, 5  Wheat.  374,  380,  5  L.  Ed.  113; 
Jeffries  v.  East  Omaha  Land  Co..  134  U  S 
178,  189-193,  33  L.  Ed.  872;  Nebraska  v. 
Iowa.  143  U.  S.  359.  36  L.  Ed.  186; 
Shively  v.  Bowlby,  152  U.  S.  1,  35,  38 
L.    Ed.   331. 

5.  Obstruction   causing  accretion. The 

rules  upon  tlie  subject  of  accretion  apply 
although  the  accretion  was  caused  wholly 
by  obstructions  placed  in  the  river  above; 
the  appro.ximate  cause  is  the  deposits 
made  by  the  water,  and  the  law  looks  no 
further.  St.  Clair  County  z>.  Lovingston 
23  Wall.  46,  66,  23  L.  Ed.  59;  Indiana  v 
Kentucky,  136  U.  S.  479.  508,  34  L  Ed 
329. 

6.  Construction  of  particular  calls.— 
See  ante,  "In  General."  II,  A,  2,  b,  (l), 
(a);  "General  Rules  as  to  Construction"' 
II,  A,  4.     See  the  title  DEEDS. 

7.  Survey  beginning  "On  the  bank  of  a 
river."— St.  Clair  County  v.  Lovingston. 
23    Wall.    46.   23    L.   Ed.    59. 

".As  was  said  in  St.  Clair  County  v 
Lovingston,  23  Wall.  46,  64,  23  L.  Ed. 
59  "where  the  calls  in  a  conveyance  of 
land  are  for  two  corners  at,  in  or  on  a 
stream  or  its  bank,  and  there  is  an  inter- 
mediate line  extending  from  one  such 
corner  to  another,  the  stream  is  the 
boundary,  unless  there  is  something  which 
excludes  the  operation  of  this  rule  by 
showing  that  the  intention  of  the  parties 
was  otherwise.' "  St.  Louis  z'.  Rutz  138 
U.    S.    226,    243,    34    L.    Ed.    941. 

It  is  even  more  plainly  so  when  it 
begins  at  a  post  "on  the  bank  of  the 
river,  tlicnce  north  five  degrees  east  up 
the  river  and  binding  therewith."  St 
Clair  County  z:  Lovingston,  23  Wall  46 
23    L.    Kd.    59.  ■        ' 

8.  The  term  "The  Sound."— Lowndes  r 
Huntington,  153  U.  IS.  1  2-^  IS  T  Pd 
615.  ■  -      -    • 

9.  Land  bordering  on  road  or  street 

Banks  z:  Ogden,  2  Wall.  57.  17  I  Fd 
818.  Sec  the  title  STREETS  \n'd 
HTGHW.AVS. 

By  the  common  law.  the  fee  in  the  soil 
remains  in  ihc  original  owner,  where  a 
public  road  is  made  upon  it.  but   the  use 
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line  between  two  estates,  the  presinnption  is  that  the  fee  of  the  soil  under  it  be- 
longs to  adjoining  owners  usque  ad  medium  filum  quse,^"^  unless  the  terms  of  their 
grants  or  circumstances  under  which  they  were  made  indicate  an  intention  to 
limit  the  boundary  to  the  exterior  lines  of  the  road.^^ 

(2)  Street  Limited  by  Lake  Boundary. — \\'hen  a  lake  boundary  so  limits  a 
street  as  to  reduce  it  to  less  than  half  its  regular  width,  the  street  so  reduced  must 
still  be  divided  by  its  centre  line  between  the  grantee  of  the  lot  bounded  by  it 
and  the  original  proprietor. ^- 

b.  Effect  of  Particular  Calls. — Where  without  any  controlling  or  restricting 
words  a  deed  describes  the  land  as  being  "bounded  by,"  "bounded  on"  or  "run- 
ning along"  a  highway,  it  conveys  the  land  to  the  centre  of  the  highway,  although 
by  the  dimensions  of  the  lot  it  would  be  excluded. ^^ 

8.  Location  of  Land. — Where  an  entry  calls  to  begin  at  the  mouth  of  a 
designated  branch  and  to  run  up  said  branch  for  quantity,  the  proper  survey  is 
to  make  the  branch  the  center  line  instead  of  the  base  line  and  to  lay  off 
an  equal  quantity  on  each  side.^-*     The  rectangular  figure  is  to  be  preserved  if 


of  the  road  is  in  the  public;  the  owner 
parts  with  this  use  only;  for  if  the  road 
should  be  vacated  by  the  public,  he  re- 
sumes the  exclusive  possession  of  the 
ground;  and  while  it  is  used  as  a  high- 
way, he  is  entitled  to  the  timber  and  grass 
which  may  grow  upon  the  surface,  and  to 
all  minerals  which  may  be  found  below 
it;  he  may  bring  an  action  of  trespass 
against  any  one  who  obstructs  the  road. 
•Barclay  v.  Howell,  G  Pet.  498,  499,  8  L. 
Ed.    477. 

Easement  taken  for  public  road. — The 
law,  in  Massachusetts,  is  well  settled,  that 
where  a  mere  easement  is  taken  for  a 
public  highway,  the  soil  and  freehold  re- 
main in  the  owner  of  the  land,  incum- 
bered only  with  the  easement;  and  that 
upon  the  discontinuance  of  the  highway, 
the  soil  and  freehold  revert  to  the  owner 
of  the  land.  And  the  rights  of  the  ad- 
joining owner  to  the  freehold  of  the  high- 
way is  not  barred  by  the  act  of  Oct.  30, 
1781.  Harris  v.  Elliott,  10  Pet.  25.  9  L. 
Ed.  333.     See  the  title  EASEMENTS. 

Grantees  of  lots  in  towns  and  cities  — 
"There  is  indeed  a  passage  in  one  of  the 
judgments  of  the  supreme  court  of  Illinrjis 
which,  if  taken  literally,  would  exclude 
grantees  of  lots  in  towns  and  cities  from 
any  interest  whatever  in  the  streets  be- 
yond the  common  use.  The  court  said: 
'In  the  case  of  a  valid  plat,'  that  is.  a 
plat  duly  executed,  acknowledged,  and 
recorded,  'the  title  to  the  ground  set  apart 
for  public  purposes  is  held  by  the  cor- 
poration for  the  use  and  benefit  of  the 
public;  in  the  case  of  a  dedication  by  a 
different  mode,  the  fee  continues  in  the 
prorrietor.  burdened^with  the  public  ease- 
ment.' This  rule  would  limit  the  grantee 
of  Block  54  to  the  lines  of  the  block,  and 
"he  would  take  nothing  in  Sand  Street; 
but  the  propositions  quoted  were  not  es- 
sential to  the  decision  of  the  question  be- 
fore the  court,  and  there  are  other  cases 
which  seem  to  warrant  a  belief  that  when 
the  operation  of  an  ordinary  dedication 
shall    come    directly    before    that    tribunal. 


it  will  not  apply  any  other  principle  to 
its  construction  than  that  generally  rec- 
ognized." Banks  v.  Ogden.  2  Wall.  57, 
08,    17   L.   Ed.   818. 

Where  the  proprietor  of  a  town  dis- 
poses of  all  his  in.erest  in  it,  he  would 
seem  to  st:ind  in  a  different  relation  to 
the  right  of  soil,  in  regard  to  the  streets 
and  alleys  of  the  town,  from  the  indi- 
vidual owner  over  whose  soil  a  public 
road  is  established,  and  who  continues  to 
hold  the  land  on  both  sides  of  it.  Quaere. 
Whether  the  purchasers  of  town  lots  are. 
in  this  respect,  the  owners  of  the  soil 
over  which  the  streets  and  alleys  are 
laid,  as  appurtenant  to  adjoining  lots. 
Barclay  v.  Howell,  6  Pet.  498,  499,  8  L. 
Ed.  477.  See  the  title  STREETS  AND 
HIGHWAYS. 

10.  Boundary  presumed  to  be  center 
cf  read.— Banks  v.  Ogden,  2  Wall.  57,  17 
L.    Ed.    818. 

11.  Intention  to  limit  boundary  to  ex- 
terior lines. — Banks  v.  Ogden,  2  Wall.  57, 
17  L.  Ed.  818. 

12.  Street  limiting  lake  boundary. — 
Banks  v.  Ogden,  2  Wall.  57,  58,  17  L.  Ed. 
818. 

When  a  street  of  such  an  addition  is 
bounded  on  one  side  by  Lake  Michigan, 
the  owner  of  the  block  on  the  other  side 
takes  only  to  the  centre;  while  the  fee  of 
the  half  bounded  by  the  lake  remains  in 
the  proprietor,  subject  to  the  easement. 
Banks  r.  Ogden,  2  Wall.  57,  58,  17  L.  Ed. 
818. 

13.  Particular  calls. — Banks  v.  Ogden, 
2  Wall.  57,  17  L.  Ed.  818:  Harris  v.  Elliott, 
10  Pet.  25,  53,  9  L.  Ed.  333. 

14.  Location  of  land — Jenkin  Phillips, 
on  the  18th  of  May,  1780,  "enters  o'ne 
thousand  acres  on  the  south-west  side  of 
Licking  creek,  on  a  branch  called  Buck- 
lick  creek,  on  the  lower  side  of  said  creek, 
beginning  at  the  mouth  of  the  branch,  and 
running  up  the  branch  for  quantity,  in- 
cluding three  cabins;"  a  survey  was  made 
on  this  entry,  the  20th  of  November,  1795, 
taking    Buck-lick    branch,    reduced    to    a 
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possible. ^^ 

B.  Establishment  by  Act  of  Parties — 1.  By  Agreement. — The  owners  of 
adjoining  estates  may,  where  the  boundary  Hne  is  indefinite  and  unascertained, 
by  agreement  in  parol,  establish  a  line  as  the  boundary,  and  such  agreement,  not- 
withstanding the  statute,  will  be  binding  on  them.^"  This  rule  applies  where  the 
line  agreed  on  has  been  run  by  a  surveyor  or  other  party  ;i'  the  line  accordingly 
run,  and  marked  on  a  plat  by  the  surveyor,  in  their  presence,  as  the  boundary, 
is  held  to  be  conclusive,  in  an  action  of  ejectment,  after  a  correspondent  posses- 
sion of  twenty  years  by  the  parties,  and  those  claiming  under  them  respectively. ^^ 
But  the  rights  of  third  parties  cannot  be  affected  by  a  private  agreement  as  to 
boundaries  and  a  deed  made   in  pursuance  thereof. ^^ 

2.  Recognition,  Acquiescence  and  Estoppel. — Estoppel  may  arise  in  con- 
troversies respecting  boundaries  of  property  as  in  other  cases  and  all  the  elements 
of  an  estoppel  must  be  present. -^     Where  adjoining  proprietors  are  divided  by  a 


straight  line  as  its  base,  and  laying  off  the 
quantity  in  a  rectangle  on  the  northwest 
of  Buck-lick;  a  patent  was  granted  to 
Phillips  on  this  survey,  on  the  26th  of 
June,  1796.  This  entry  is  sufficiently  de- 
scriptive, according  to  the  well-established 
principles  of  this  and  the  courts  of  Ken- 
tucky, and  gave  Pliillips  the  prior  equity 
to  the  land,  which  has  been  duly  fol- 
lowed up  and  consummated,  by  a  grant, 
within  the  time  required  by  the  laws  of 
Virginia  and  Kentucky,  without  any  laches 
which  can  impair  it.  The  proper  survey 
under  this  entry  was  to  make  the  line  fol- 
lowing the  general  course  of  Buck-lick  the 
centre  instead  of  the  base  line  of  the 
survey,  and  to  lay  off  an  equal  quantity 
on  each  side,  in  a  rectangular  form,  ac- 
cording to  the  rule  established  by  the 
court  of  appeals  in  Kentucky,  and  by  this 
court.  Peyton  v.  Stith,  5  Pet.  485,  8  L. 
Ed.  200.     See  the  title  PUBLIC  LANDS. 

15.  Rectangular  figure — Massie  v. 
Watts.  6  Cranch  148,  3  L.  Ed.  181;  Peyton 
V.  Stith,  5  Pet.  485,  8  L.  Ed.  200;  Blunt  v. 
Smith,  7  Wheat.  248,  278,  5  L.  Ed.  446. 
See  the  title  PUBLIC  LANDS. 

When  a  given  quantity  of  land  is  to  be 
laid  off  on  a  given  base,  it  must  be  in- 
cluded within  four  lines  forming  a  square, 
as  nearly  as  may  be,  unless  the  form  be 
repugnant  to  the  entry.  Massie  v.  Watts, 
6  Cranch   148,  3   L.  Ed.   181. 

It  is  a  settled  rule,  that  when  no  other 
figue  is  called  for  in  an  entry,  it  is  to  he 
surveyed  in  a  square  coincident  with  the 
cardinal  points,  and  large  enough  to  con- 
tain the  given  quantity;  and  that  the  point 
of  beginning  is  deemed  to  be  the  centre 
of  the  base  line  of  such  square.  Shipp  v. 
Miller.  2  Wheat.  316,  4  L.   Ed.  248. 

16.  Establishment  by  agreement. — Boyd 
V.  Graves,  4  Wheat.  513,  4  L.  Ed.  628; 
Bartlett  Land,  etc.,  Co.  v.  Saunders,  103 
U.  S.  316,  324.  26  L.   Kd.  546. 

"When  a  boundary  is  in  dispute,  the 
adoption  of  a  line  by  compromise  may  be 
considered  as  an  agreement  ■  that  the 
adopted  line  is  the  true  line,  or  that  it 
shall  be  considered  as  the  true  line. 
Where    territories    are    coterminous,    they 


must  have  a  common  boundary.  Th^t 
boundary,  whether  ascertained  by  as- 
tronomical observations,  or  discovery  of 
old  monuments,  or  mutual  agreement  of 
the  parties,  is  to  be  regarded  and  treated 
as  if  it  had  always  been  known  as  the 
true  Hne."  Coffee  v.  Groover.  123  U.  S. 
1,  22.  31  L.  Ed.  51.  See  the  Fossat  Case... 
2  Wall.  649,  715,  17  L.  Ed.  739.  See  the 
title  COMPROMISE  AND  SETTLE- 
]\1ENT. 

Such  an  agreement  is  not  within  the 
statute  of  frauds,  as  being  a  contract  for 
the  sale  of  lands,  or  any  interest  in  or 
concerning  them.  Boyd  v.  Graves,  4 
Wheat.  513,  4  L.  Ed.  628.  See  the  title 
FRAUDS.  STATUTE  OF. 

17.  Line  run  by  surveyor  or  other  party. 
— Boyd  V.  Graves,  4  Wheat.  513,  4  L  Ed. 
628. 

18.  Conclusiveness — Lapse     of    time. 

Boyd  z:  Graves,  4  Wheat.  513,  4  L.  Ed. 
628.  See  post,  "Recognition,  Acqui- 
escence and  Estoppel,"  II,  B,  2.  See, 
also,  the  title  LIMITATION  OF  AC- 
TIONS  AND  ADVERSE  POSSESSION. 

19.  Rights  of  third  parties. — Johnston 
V.  Jones,  1  Black  209,  17  L.  Ed.  117.  See 
Parker  v.  Kane,  22  How.  1.  16  L.  -Ed. 
286. 

20.  Recognition,  acquiescence  and  es- 
toppel.— A  boundary  surveyed  by  the  par- 
ties and  acquiesced  in  for  more  than 
thirty  years,  cannot  be  made  the  subject 
of  dispute  by  reference  to  courses  and 
distances  called  for  in  the  patents  under 
which  the  parties  claim,  or  on  some 
newly-discovered  construction  of  their 
title  deeds.  Stone  7'.  United  States,  2 
Wall.  525,  537,  17  L.  Ed.  765.  See.  to  the 
same  effect,  United  States  v.  Hancock, 
133  U.  S.  193,  197,  33  L.  Ed.  601.  See  the 
titles  ESTOPPEL:  LACHES;  LIMITA- 
TION OF  ACTIONS  AND  ADVERSE 
POSSESSION. 

The  southern  boundary  of  Camp  Leaven- 
worth is  the  line  as  established  by  the 
surveyor,  McCoy,  A.  D.  1830.  to  such 
extent  as  it  was  adopted  by  the  subse- 
quent surveys  of  Captains  Johnson  and 
Hunt,   A.   D.    1839,    1854,   and   by   the   gov- 
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line  which  they  suppose  to  be  the  true  hue,  and  each  claiming  only  to  the  true 
wherever  it  may  run,  both  being  equally  chargeable  with  notice  of  the  true  line, 
they  are  not  estopped  from  claiming  to  the  true  when  it  is  ascertained.- ^  But 
there  is  a  marked  distinction  between  an  agreement  to  adjust  and  settle  a  doubt- 
ful and  disputed  boundary  line,  and  the  consent  of  parties  to  mark  a  boundary 
supposed  to  run  between  undisputed  tracts. 22 

3.  Private  Survey. — A  survey,  made  at  the  instance  of  the  inhabitants  of 
St.  Louis,  for  the  purpose  of  presenting  their  claim  to  the  commons,  in  due  form, 
to  the  board  of  commissioners,  was  in  its  nature  a  private  survey,  not  binding 
influence  on  the  title  of  subsequent  litigants. ^s     A  private  survey  of  land,  claimed 


ernment  of  the  United  States.  The  secre- 
tary of  the  interior,  in  1861,  transcended 
his  authority  when  he  ordered  surveys 
to  be  made  north  of  it.  Stone  v.  United 
States,  2  Wall.  525.  17  L.  Ed.  7G5. 

Where  it  is  shown  that  a  line  mentioned 
in  the  deed  of  S.  to  his  mother  was  run 
and  established  and  with  the  change  made 
by  T.  and  A.  for  convenience,  it  has  re- 
mained the  line  to  the  present  time,  and 
that  the  parties  claiming  the  north  and 
south  parts  of  the  land  have  recognized 
it  for  over  thirty-five  years  as  the  line 
dividing  their  estates,  it  is  conclusive. 
Deery  z'.  Cray,  10  Wall.  263,  272,  19  L. 
Ed.  887. 

The  fact  that  a  line  was  run,  by  the 
owners  of  Elkins'  grant  without  any  com- 
munication or  agreement  with  the  pro- 
prietors of  Hart's  location  or  any  other 
parties  having  an  interest  in  the  adjoining 
lands,  and  in  ignorance  of  the  true  west- 
ern boundary  of  that  location  on  the 
land,  was  totally  insufficient,  under  the 
law  of  New  Hampshire,  or  any  other  law, 
to  show  such  a  settlement  of  the  line  as 
to  estop  the  owners  of  the  grant  from 
claiming  to  the  extent  of  the  description 
contained  in  the  deed.  Bartlett  Land, 
etc.,  Co.  V.  Saunders,  103  U.  S.  316,  323, 
26   L.   Ed.   546. 

21.  Mistake  as  to  true  line. — Schraeder 
Min..  etc.,  Co.  v.  Packer,  129  U.  S.  688,  32 
L.   Ed.   760. 

The  rule  laid  down  in  most  states  is 
that  owners  of  adjacent  tracts  of  land  are 
not  bound  by  consent  to  a  boundary 
which  has  been  delined  under  a  mistaken 
apprehension  that  it  is  the  true  line,  each 
claiming  only  the  true  line,  wherever  it 
may  be  found,  and  that  in  such  case  nei- 
ther party  is  precluded  or  estopped  from 
claiming  his  own  rights  under  the  true 
one,  when  it  is  discovered.  Nor  can  such 
consent  in  an  action  of  trespass  quare 
clausum  fregit,  upon  the  theory  of  leave 
and  license  given,  operate  as  an  estoppel 
upon  the  claim  of  a  plaintiff  to  recover 
damages  to  the  extent  of  the  value  of  the 
timber  taken,  any  more  than  it  can  under 
the  plea  of  liberum  tenementum  divest 
his  title  to  land  on  which  the  alleged 
cutting  and  removal  were  committed. 
Schraeder  Min.,  etc..  Co.  v.  Packer,  129 
U  S.  688,  699,  32  L.  Ed.  760.  See  the 
title   ESTOPPEL. 


22.  Agreement  to  mark  distinguished 
from  agreement  to  settle. — Boyd  z\ 
Graves,  4  Wheat.  513,  4  L.  Ed.  628.  See 
post,  "Private  Surve}-,"  II,  B.  3. 

Where  the  court  below  charged  the  jury 
that  if  the  assent  was  given  not  to  settle 
a  disputed  boundary  but  to  acquiesce  in 
the  running  of  a  line  about  which  no  dis- 
pute had  then  arisen,  and  upon  the  suppo- 
sition that  the  person  engaged  in  running 
it  knew  where  the  true  lines  were,  it  was 
an  acquiescence  resulting  from  a  pure 
mistake  and  error,  which  should  not  bind 
the  plaintiff  or  estop  him  from  claiming 
his  rights  when  he  discovered  the  mistake, 
the  court  upon  appeal  say:  "W'e  think 
the  court  in  its  charge  brought  out 
clearly  and  fairly  before  the  jury  the 
distinction  between  a  mutual  undertak- 
ing to  adjust  and  settle  a  doubtful  and 
disputed  dividing  line,  in  case  of  con- 
flicting titles,  on  the  one  hand,  and,  on 
the  ether,  the  consent  of  parties  to  mark 
a  boundary  supposed  to  run  between  un- 
disputed tracts,  but  in  ignorance  and  mis- 
take of  both  as  to  the  existence  of  any 
conflict."  Schraeder  Min.,  etc.,  Co.  v. 
Packer.   129   U.   S.   688,  698.   32   L.   Ed.   760. 

23.  Private  survey. — Mackay  v.  Dillon, 
4   How.   421,   11   L.   Ed.    1038. 

Under  the  act  of  1805,  providing  for  the 
appointment  of  ccmmissioners  to  examine 
and  decide  on  certain  claims  to  land,  and 
the  act  of  1812,  confirming  those  claims, 
congress  did  not  intend  to  adopt  the 
boundary  lines  of  the  claims  according  to 
the  surveys  which  had  been  laid  before  the 
commissioners;  nor  adopt,  for  any  pur- 
pose, the  evidence  which  has  been  pre- 
sented to  the  board;  and.  a  decision  of  the 
court  below,  cutting  oflf  all  proof  of  the 
correctness  or  incorrectness  of  such  sur- 
veys, was  therefore  erroneous.  Mackay 
V.  Dillon,  4  How.  421,  11  L.   Ed.  1038. 

By  w^hat  description  of  surveys  the 
United  States  are  bound,  and  those  claim- 
ing under  them  governed,  reference  is 
made  to  Tourdan  z'.  Barrett,  4  How.  169, 
11  L.  Ed.  924;  and  for  the  efifect  of  a 
legal  survey  of  the  commons  of  St.  Louis, 
to  Los  Bois  v.  Bramell,  4  How.  449,  11 
L  Ed.  1051;  Mackay  v.  Dillon,  4  How. 
421.  11  L.  Ed.  1038.  See  the  tit^.  PUB- 
LIC   LANDS. 

In  November,  183'?.  the  city  caused  the 
common    to    be    ofticially    surveyed,    under 
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under  an  old  Spanish  concession  and  presented  to  the  board  of  commissioners 
appointed  under  the  act  of  1805,  is  not  conchisive  against  the  j^arty  presenting 
it  to  show  the  boundaries  of  the  claim,  nor  liinchng  on  the  rights  of  any  one. 2-* 
A  hue  erroneously  run  by  a  private  survey,  will  become  conclusive  if  acquiesced 
in  for  a  perir:<l  Ijcyond  the  statute,  of  limitation.-"' 

C.  Establishment  by  Judicial  Proceeding- — 1.  In  General. — The  primary 
object  of  the  action  of  boundary,  under  the  Civil  Code  of  Louisiana,  is  to  deter- 
mine and  fix  the  boundary  between  contiguous  estates  of  the  respective  pro- 
prietors.-''' Under  the  ^Mexican  land  law  the  proceeding  to  deliver  juridical  pos- 
session, involved  the  establishment,  ascertainment,  and  identification  of  the 
boundaries. 2" 

2.  Jurisdiction — a.  In  General. — The  state  courts  have  a  right  to  decide 
upon  the  true  running  line  of  a  tract  of  land  and  the  fact  that  the  land  to  which 
the  boundary  relates  is  held  by  a  title  derived  from  an  act  of  congress  does  not 
change  the  result. ^^ 


instructions  from  the  surve}''or  general  of 
Illinois  and  Missouri,  according  to  the  act 
of  May  26th,  18,34.  §  2  (1  United  States 
Land  Laws.  ch.  311).  This  survey  was  a 
public  one,  binding  on  the  United  States 
and  the  city  corporation.  Les  Bois  v. 
Bramell,  4  How.   449,   11   L.   Ed.   1051. 

24.  Conclusiveness  against  party  pre- 
senting.— Les  Bois  v.  Bramell,  4  How. 
449,  11  L.  Ed.  in.-ji. 

25.  Acquiescence. — Boyd  v.  Graves,  4 
Wheat.  513,  4  L.  Ed.  '  628.  See  ante, 
"Recognition.  Acquiescence  and  Estop- 
pel,"  IL   B.  2. 

26.  Action  of  boundary — Louisiana. — 
Cra.gin  v.  Powell,  128  U.  S.  691,  694,  32 
L.   Ed.   566. 

"The  provision  of  the  Code  in  article 
845,  and  other  provis-'ons  under  title  5  of 
the  Code,  that  the  limits  must  be  fixed 
according  to  the  titles  of  the  parties,  are 
held  by  the  supreme  court  of  Louisiana 
to  apply  to  cases  in  which  neither  party 
disputes  the  title  of  his  antagonist.  Sprigg 
V.  Hopper,  9  Rob.  La.  248,  253;  Zeringue 
V.  Harang,  17  Louisiana  349;  Blanc  v. 
Cousin,  8  La.  Ann.  71.  The  title  to  the 
property  is  not  allowed  to  be  liti.gated  in 
this  action,  whose  purpose  is  to  fix  a  line 
or  boundary  between  adjoining  claims. 
When,  therefore,  in  the  course  of  the 
proceedings  in  this  case,  the  surveyor  ap- 
pointed to  survey  and  fix  a  boundary  be- 
tween the  respective  properties  of  the 
parties  made  a  report,  alleging  mistakes 
in  the  official  survey,  and  recommending 
a  line,  the  effect  of  which,  if  adopted, 
would  eject  the  appellant  from  the  lands 
held  by  him  under  a  claim  of  valid  title, 
the  court  below  ordered  the  case  to  be 
placed  upon  the  equity  side  of  the  docket, 
thus  bringing,  it  was  supposed,  within  its 
equitable  cognizance,  the  cs.sential  rights 
of  the  parties,  unaffected  by  the  special 
limitations  governing  the  action  of 
boundary."  Cragin  r.  Powell,  128  U.  S. 
691,  694,  32   L.   '^  '     "66. 

27.  Under  the  Mexican  law,  when  a 
grant  of  land  is  made  by  the  government. 


a  formal  delivery  of  possession  to  the 
grantee  by  a  magistrate  of  the  vicinage 
is  essential  to  the  complete  investiture  of 
title.  This  proceeding,  called,  in  the  lan- 
guage of  the  country,  the  delivery  of 
juridical  possession,  involves  the  estab- 
lishment of  the  boundaries  of  the  land 
granted,  when  there  is  any  uncertainty 
with  respect  to  them.  A  record  of  the 
proceeding  is  preserved  by  the  magistrate, 
and  a  copy  delivered  to  the  grantee. 
'•This  proceeding  involved  the  establish- 
ment of  the  boundaries  of  the  tract,  when 
there  was  any  uncertainty  respectin.g 
them.  If  these  were  designated  in  the 
grant,  it  required  their  ascertainment  and 
identification;  if 'they  were  not  thus  desig- 
nated, it  required  the  measurement  of  the 
quantity  granted  and  its  segregation 
from  the  public  domain.  The  regulations 
prescribed  by  law  for  the  guidance  of  the 
magistrate  in  these  matters  made  it  his 
duty  to  preserve  a  record  of  the  various 
steps  taken  in  the  proceeding,  to  have  the 
same  attested  by  the  assisting  witnesses, 
and  to  deliver  an  authentic  copy  to  the' 
grantee.  Ordinarily,  the  boundaries  thus 
established  would  be  accepted  as  con- 
clusive by  our  government.  Unless  there 
is  something  in  the  decree  of  confirma- 
tion otherwise  limiting  the  extent  or  ths 
form  of  the  tract,  they  should  control  the 
officers  of  the  United  States  in  making 
their  surveys.  It  was  so  held  by  this 
court  in  Graham  v.  United  States.  4  Wall. 
259.  18  L.  Ed.  334,  and  in  United  States 
r.  Pico.  5  Wall.  536,  18  L.  Ed.  695."  Van 
Reynegan  7'.  Bolton,  95  V.  S.  33.  35.  24  L 
Ed.   351.     See  the  title   PUBLIC   LANDS. 

28.  Jurisdiction  of  state  court. — Al- 
monester  v.  Kenton.  9  How.  1,  13  L.  Ed. 
21.     See  the  title  COURTS. 

If  the  title  be  admitted  as  recognized 
by  the  act,  its  location  upon  the  land  is  9 
subject  wholly  within  the  cognizance  of 
the  state  tribunals,  and  it  is  not  within  the 
power  of  this  court  to  revise  their  action. 
Lanfcar  v.  Hunley,  4  Wall.  204,  209,  18 
L.  Ed.  325.  See  Almoncster  v.  Kenton,  9 
How.   1,  13  L.  Ed.  21. 
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District  Court  of  Missouri. — Under  the  acts  of  1824,  1826,  and  1828,  the 
district  court  of  Missouri  was  authorized  to  receive  petitions  of  claimants  to 
land,  until  the  26th  of  I\Iay,  1829.  In  1831,  when  claims  wdiich  had  not  been  pre- 
sented were  standing  under  a  bar,  congress  confirmed  the  title  of  the  inhabitants 
of  the  town  of  St.  Louis  to  the  adjacent  commons.  This  act  was  valid,  unless 
the  opposing  claimants  then  possessed  a  vested  interest  which  was  protected  by 
the  Louisiana  treaty.-'-* 

Register  and  Receiver  of  Land  Office. — Under  the  two  acts  of  congress 
passed  on  the  8th  of  May,  1822  (4  Stat,  at  Large,  700  and  708),  the  register  and 
receiver  of  the  land  office  were  not  empowered  to  settle  conflicting  titles  but  only 
conflicting  locations.^^ 

Surveys  of  Public  Lands. — As  to  jurisdiction  of  courts  over  the  official  sur- 
veys of  boundaries,  by  the  United  States  government,  in  the  sale  and  disposition 
of  public  lands,  see  the  title  Public  Lands. 

b.  Court  of  Lazi'. — A  court  of  law  is  the  proper  tribunal  to  determine  ques- 
tions of  boundary  in  the  absence  of  some  special  right  or  defense  rendering  it 
necessary  to  seek  the  aid  of  a  court  of  equity.^ ^ 

c.  Court  of  Equity. — Equity  will  not  assume  jurisdiction  where  the  right 
can  be  asserted  or  the  defense  set  up  at  law.-"-  There  must  exist  some  special 
ground  of  equity  jurisdiction.-'-  In  ordinary  cases  of  boundary,  the  functions  of 
a  court  of  equity  consist  in  settling  the  boundary  by  a  final  decree,  defining  and 
confirming  it  when  run;  exceptions,  as  they  arise,  must  be  acted  upon  according 
to  the  circumstances.'*^ 

3.  Evidence — a.  Presumption  and  Burden  of  Proof — (1)  Presumptions. — 
All  lands  are  supposed  to  have  been  actually  surveyed,  and  the  presumed  inten- 
tion of  the  grant  is  to  convey  the  land  according  to  the  actual  survey .^-'^     All  pre- 


29.  District  court  of  Missouri. — Les 
Bcis  V.  Bramell,  4  How.  449,  11  L.  Ed. 
1051. 

30.  Register  of  land  office. — Doe  v. 
Mobile,  9  How.  451.  13  L.  Ed.  212.  See 
the  title  PUBLIC  LANDS. 

The  authority  given  to  these  officers 
was  to  be  exercised  only  in  cases  of  im- 
perfect grants,  confirmed  by  the  act  of 
congress,  and  not  cases  of  perfect  title. 
In  these  they  had  no  authority  to  act. 
Doe  V.  Mobile,  9  How.  451,  13  L.  Ed.  212. 

31.  Court  of  law. — Security  Land,  etc., 
Co.  V.  Burns,  193  U.  S.  167,  169,  48  L.  Ed. 
662.  See  the  title  COURTS.  See  post. 
"Court   of   Equity,"   II,    C,   2,   c. 

32.  Court  of  equity. — Where  the  pat- 
entee has  in  fact  received  and  is  in  pos- 
session of  all  the  land  actually  described 
in  the  lines  and  distances,  and  is  seeking 
for  more  on  the  theory  that  his  plat  of 
survey  carries  him  to  a  watercourse,  a  de- 
mand of  that  claim  upon  the  ground  that 
the  plat  was  fraudulent  and  that  there  is 
no  such  watercourse  near  the  place 
claimed,  requires  no  reformation  of  the 
patent.  It  is  simply  a  question  of  bound- 
ary, it  is  a  legal  defense,  it  is  but  a  denial 
that  the  land  claimed  is  in  fact  included  in 
the  patent  as  it  exists,  and  no  aid  of  a 
court  of  equity  is  necessary  to  sustain 
such  a  defense.  Security  Land,  etc.,  Co. 
V.  Burrs,  193  U.  S.  167.  183,  48  L.  Ed. 
662.     See  the  title  EQUITY. 

33.  Special  ground  of  equity  jurisdic- 
tion.— "If   there    is    uncertainty    where    the 


line  is,  if  there  is  a  confusion  of  bound- 
aries by  the  nature  of  interlocking  grants, 
the  obliteration  of  marks,  the  intermix- 
ing of  possession  under  different  pro- 
prietors, the  effects  of  accident,  fraud,  or 
time,  or  other  kindred  causes,  it  is  a  case 
appropriate  to  equity.  An  issue  at  law  is 
directed,  a  commission  of  boundary 
awarded;  or.  if  the  court  are  satisfied, 
without  either,  they  decree  what  and 
where  the  boundary  of  a  farm,  a  manor, 
province,  or  a  state,  is  and  shall  be. 
When  no  other  matter  affects  a  bound- 
ary, a  decree  settles  it  as  having  been  by 
original  right,  at  the  place  decreed;  in  the 
same  manner,  as  has  been  stated,  where  it 
is  settled  by  treaty  or  compact;  all  de- 
pendent rights  are  settled,  when  boundary 
is.  1  Ves.  sen.  448-50.  If,  heretofore, 
there  was  an  issue  in  this  case,  on  the 
locality  of  the  point  three  miles  south 
of  the  southermost  point  of  Charles  river, 
we  should  be  competent  to  decide  it;  and 
decree  where  the  boundary  between  the 
states  was,  in  1629  and  1663,  at  the  dates 
of  their  respective  charter."  Rhode 
Island  V.  Massachusetts.  12  Pet.  657,  734, 
9  L.  Ed.  1233.  See.  generally,  the  title 
EQUITY.  See  post,  "Mode  of  Proceed- 
ings." HI,  G,  2,  b. 

34.  Function  of  court  of  equity — 
Rhode  Island  v.  Massachusetts,  12  Pet. 
657.  750,  9  L.  Ed.  1233. 

35.  Lands  presumed  to  be  surveyed. — 
Mclver  v.  Walker.  9  Cranch  IT.T,  3  L.  Ed. 
694  See  the  title  PRESUMPTIONS 
AND    BURDEN    OF    PROOF. 
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sumptions  favor  the  regularity,  fairness  and  legality  of  a  duly  authenticated 
survey."^  *^ 

(2)  Burden  of  Proof — (a)  In  General. — In  proceedings  to  estahlish  bound- 
aries, the  general  rule  is  that  the  burden  of  proof  is  on  the  plaintiff  or  claimant.-"'" 

(b)  Relative  to  Surveys,  Monuments,  etc. — A  party  who  claims  under  a  sur- 
vey or  disputes  the  accuracy  of  a  survey  or  the  records  in  the  principal's  office 
must  sustain  the  burden  of  proof.^^  In  order  to  establish  particular  objects  as 
the  monuments  called  for,  or  to  show  that  an  ascertained  monument  is  not  the 
one  called   for,  the  burden   is  upon   the   party   asserting  the  particular    fact.'^^ 

b.  Admissibility — (1)  In  General. — Courts  have  always  been  liberal  in  re- 
ceiving evidence  with  regard  to  boundaries  which  would  not  be  strictly  competent 
in  the  establishment  of  other  facts.^*^ 


36.  Survey   presumed   to   be    regular. — 

Schraeder  Alin.,  etc.,  Co.  f.  Packer,  129 
U.  S.  688,  695,  32  L.  Ed.  760.  See  the  title 
PUBLIC  LANDS.  See  post,  "Surveys, 
Maps,  Plats,  etc.."  IL  C.  3.  b.  (3),  (e); 
"Weight  and  Sufficiency,"  IL  C,  3,  c. 

37.  Burden  of  procf. — See  the  title 
PRESUMPTIONS  AND  BURDEN  OF 
PROOF.  See  Watts  v.  Lindscy,  7 
Wheat.  158,  163,  5  L.  Ed.  423;  Whitney 
V.  United  States,  167  U.  S.  523,  42  L.  Ed- 
263;  Hays  V.  Steieer.  156  U.  S.  387,  39  L. 
Ed.   463. 

"Ordinarily  the  burden  of  proof  is  upon 
the  party  claiming  the  affirmative  of  the 
issue.  There  are,  however,  certain  ex- 
ceptions to  this  general  rule.  Bearing 
in  mind  that  the  burden  was  upon  the 
plaintiff  to  show  its  title  to  the  identical 
land  claimed  by  the  defendant,  it  is  mani- 
fest that,  as  the  plaintiff  did  not  take  ti- 
tle to  15,000  acres  of  the  Maxwell  land 
grant  by  reason  of  the  fact  that  its  grant- 
ors had  already  conveyed  this  amount  of 
land,  it  was  incumbent  upon  it  to  show 
that  the  land  it  sued  to  recover  had  not 
been  previously  conveyed,  and  hence,  that 
it  had  taken  title  to  it  under  its  deeds." 
Maxwell  Land  Grant  Co.  v.  Dawson,  151 
U.   S.   586,  603,  38   L.   Ed.   279. 

"But  the  exact  question  raised  by  the 
exception  in  this  case  was  considered  by 
this  court  in  Hawkins  v.  Barney,  5  Pet. 
457,  8  L.  Ed.  190,  where  a  patent  was 
issued  for  50,000  acres  of  land,  and  by 
subsequent  conveyance  the  patentee  sold 
small  parts  of  said  land,  and  particularly 
one  parcel  of  11,000  acres,  within  the 
bounds  of  the  original  survey;  and  it  was 
held,  that  to  sustain  an  action  of  eject- 
ment it  was  necessary  for  the  plaintiff 
to  show  that  the  land  he  sought  to  re- 
cover was  without  the  limits  of  the  tract 
shown  to  have  been  conveyed  away  by 
himself."  Maxwell  Land  Grant  Co.  v. 
Dawson,  151  U.  S.  586,  605,  38  L.  Ed. 
279.      See   the   title   EJECTMENT. 

38.  Burden  of  proof  relative  to  sur- 
veys.— Watts  V.  Lindsey,  7  Wheat.  158, 
163,   5   L.    Ed.   423. 

The  Ohio  and  Little  Miami  rivers  are 
identified  and  notorious  objects;  hut  the 
third  creek  above  the  mouth  of  the  Lit- 
tle Miami  is  to  be  taken  according  to  the 


numerical  order  of  the  creeks,  unless 
some  other  stream  has,  by  general  rep- 
utation or  notoriety,  been  so  considered. 
"If  then,  a  locator  and  deputy  surveyor, 
who  had  meandered  the  Ohio,  and  desig- 
nated Muddy  creek  as  the  third,  and  ha  1 
so  considered  it  for  nearly  ten  years,  it  is 
surely  a  strong  circumstance  to  show  neg- 
atively, that  Cross  creek  was  not  in  fact 
numerically,  nor  by  general  reputation  or 
notoriety,  considered  as  'the  third  creek.' 
If  an  examinntion  of  the  records  in  the 
principal  s.  .eyor's  office  would  show 
that  the  streams  were  designated  and 
numbered  differently,  it  was  incumbent  on 
the  party  to  exhibit,  at  least,  so  much 
thereof  as  would  conduce  to  prove  the 
fact."  Watts  v.  Lindsey.  7  Wheat.  158, 
163.   5   L.    Ed.   423. 

39.  Relative  to  monuments. — Watts  v. 
Lindsey,   7   Wluat.   ].->s.   k;:;.  5    L.   Ed.   423. 

40.  Competency  of  evidence. — Ayers  v. 
Watson,  137  U.  S.  584,  596,  34  L.  Ed.  803. 
See  Hedrick  v.  Hughes.  15  Wall.  123.  21 
L.  Ed.  52.  See,  generally,  the  title  EVI- 
DENCE. 

"Old  surveys,  perambulation  of  bound- 
aries, even  reputation,  are  constantly  re- 
ceived on  the  question  of  boundaries  of 
large  tracts  of  land.  The  declarations  of 
surveyors  made  at  the  time  of  making  a 
survey  have  been  admitted;  and  at  all 
events,  it  seems  to  be  now  a  recognized 
rule  of  the  land  law  of  Texas  that  field 
notes  of  surveyors,  especially  if  deposited 
in  the  General  Land  Office,  are  to  be  re- 
ceived as  evidence  on  this  subject."  Ay- 
ers V.  Watson,  137  U.  S.  584,  596,  34  L. 
Ed.    803. 

Orig'nal  field  notes  deposited  in  the 
general  land  office,  though  not  forming 
a  part  of  the  documentary  title,  are  nev- 
ertheless regarded  by  the  supreme  court 
of  Texas  as  competent  evidence  for  the 
purpose  of  aiding  the  grant  in  regard  to 
the  identification  and  boundaries  of  the 
granted  premises.  Avers  v.  Watson,  137 
U.  S.  5«4.  596.  34  L.  Ed.  803.  See  the  ti- 
tles DECTXPATTONS  AND  ADMIS- 
SIONS; HEARSAY  EVIDENCE. 

It  may  be  gathered  from  the  decisions 
of  the  courts  of  Maryland,  that  on  tiie 
trial  of  a  question  of  title  to  land,  no  evi- 
dence can  be  admitted,  of  the  location  of 
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''  (2)    Best  Evidence  Rule. — The  deed  or  other  instrument  describing  a  boundary 
is  itself  the  best  evidence  of  the  boundary.^ ^ 

(3)  Extrinsic  Ez'idence — (a)  In  General. — Natural  objects,  called  for  in  a 
grant,  may  be  proved  by  testimony,  not  found  in  the  grant,  but  consistent  with  it.'*^ 

(b)  Hearsay. — See  the  titles  Hkarsay  Evidence. 

(c)  Parol  Evidence. — Parol  evidence  is  not,  as  a  general  rule,  admissible  to 
varv  the  description  in  a  deed  cr  other  instrument,^-^  but  where  it  is  not  inconsist- 
ent with  the  written  instrument,  it  is  admissible  to  apply  such  instrument  to  its 
subject  matter.^"*  Thus,  where  the  instrument  describing  certain  boundaries  is 
uncertain  or  ambiguous  parol  evidence  is  admissible  to  explain  the  writing  and 
to  remove  latent  ambiguities,^ ■•  and  it  may  be  admitted  to  show  the  circumstances 
under  which  a  deed  was  made.^^^ 


any  line,  boundarj-.  or  object  not  laid 
down  on  the  plats  or  resurvey.  These 
rules  appear  to  rest  on  artificial  reason- 
ing, and  a  course  of  practice  peculiar  to 
Maryland.  Greenleaf  z:  Birth,  9  Pet.  292. 
9   L.   Ed.   132. 

41.  Best  evidence  rule. — Greenleaf  on 
Ev.,  145  note;  Preston  v.  Bowmar.  6 
Wheat.  580.  5  L.  Ed.  .336.  See  the  ti- 
tle BEST  AND  SECONDARY  EVI- 
DENCE, ante,  p.  214.  See  pest.  "Sur- 
veys, Maps,  Plats,  etc.,"  II.  C.  3,  b. 
(3).    (e). 

If  a  township  plat  be  lest  or  destroyed, 
it  may  be  proved  by  a  copy;  and  nicmo- 
randa  on  such  copy,  not  contained  in  the 
orisfinal.  if  accounted  for  and  explained, 
will  not  exclude  the  copy  as  evidence  of 
the  contents  of  the  ori.dnal.  even  though 
such  memoranda  be  a  translation  of  cor- 
responding memoranda  in  the  original. 
Hedrick  v.  Hughes.  15  Wall.  123,  124,  21 
L.  Ed.   52. 

A  document  duly  certified,  "in  the  ab- 
sence of  a  notary  public,  according  to 
law,"  in  the  presence  of  witnesses,  by  the 
alcalde  of  the  jurisdiction,  to  be  a  true 
copy,  made  and  compared  by  witnesses 
named,  of  the  original  record  of  proceed- 
ings had  in  the  adjudication  of  lands 
granted  by  the  government  to  persons 
named — (in  which  proceedings  it  became 
necessary  to  ascertain  a  particular  bound- 
ary line) — was  held  to  have  been  prop- 
erly received  in  evidence  in  this  case, 
under  certain  statutes  of  Texas,  on  a 
question  relating  to  that  boundary;  the 
alcalde's  official  character  and  signature, 
and  that  of  the  att'^nding  witnesses,  being 
proved,  and  that  thev  were  dead.  Cava- 
zos  f.  Trevino.  6  Wall.  773.  18  L.  Ed.  813.. 

42.  Proof  of  natural  objects. — Blake  r. 
Dohertv.   .5   Wheat.    3.i9.   .^   L.   Ed.    109. 

43.  Parol  evidence. — Ewing  z\  Burnet, 
11  Pet.  41,  9  L.  Ed.  624:  Knight  z:  United 
Land  Ass'n,  142  U.  S.  161,  35  L.  Ed.  974. 
See,  also.  Stanford  r.  Taylor,  18  How. 
409.  15  L.  Ed.  453:  >l?-wire  z:  Tyler, 
S  Wall.  6.50,  661.  19  L.  Ed.  3^0:  Snvder  v. 
Sickles.  98  U.  S.  ?03.  2i4.  25  L.  Ed.  97. 
^ee  the  titles  DEEDS;  PAROL  EVI- 
DENXE. 

4^.  Net  inconsistent  with  written  instru- 
merit — Xocnan    r.    Lee,    2    Black    499.    17 


L.  Ed.  278;  Deery  z:  Cray,  10  Wall.  263, 
19   L.   Ed.  887. 

When  an  act  of  congress,  confirming  a 
claim  to  land,  ccntairs  a  proviso  that  the 
confirmation  shall  net  include  any  lands 
occupied  by  the  L'nited  States  for  mili- 
tary purposes,  the  fact  of  such  occupancy 
can  be  established  by  parol  evidence,  and 
is  not  necessarily  a  matter  of  record. 
Morrow  z\  ^\■hitnev,  95  U.  S.  551,  24  L. 
Ed.   456. 

Quaere.  Whether  parol  evidence  can  be 
given,  that  the  surveyor  intended  to  ex- 
press the  courses,  according  to  the  true, 
and  not  according  to  the  magnetic,  me- 
ridian? Mclver  r.  Walker,  9  Cranch  173. 
3  L.  Ed.  694. 

45  To  explain  or  remove  ambiguities. — 
Blake  z:  Doherty.  5  Wheat.  359,  5  L.  Ed. 
109;  Bradley  f.  Washington,  etc.,  Steam 
Packet  Co.,  13  Pet.  89.  97,  10  L.  Ed.  72; 
Deery  v.  Cray.  10  Wall.  263.  272,  19  L. 
Ed.  887;  Reed  v.  Proprietors  of  Locks 
and  Canals,  8  How.  274,  12  L.  Ed.  1077. 

The  meaning  of  the  parties  to  written 
instruments  must  be  ascertained  by  the 
tenor  of  the  writing,  and  not  bj^  looking 
at  a  part  of  it;  and  if  a  latent  ambiguity 
arises  from  the  language  used,  it  may  be 
explained  bj'  parol.  Br-ardman  Z'.  Reed, 
6    Pet.   32S.  329.   8   L.   Ed.   415. 

46.  Admissible  to  shew  circumstances. 
— Blake  z\  Dohertv.  5  \\'heat.  3.-9.  5  L. 
Ed.  109;  Deerv  z-.  Cray,  10  Wall.  263,  19 
L.    Ed.   887. 

In  construing  the  description  of  the 
boundary  in  a  grant,  the  attendant  and 
surround-'ng  circumstances,  at  the  time  it 
was  made,  are  competent  evidence  for 
the  p'^rpose  of  placin.g  the  court  in  the 
sane  situation,  and  giving  it  the  same  ad- 
vanta-res  for  construing  the  paper,  which 
were  possessed  bv  the  actors  themselves. 
The  object  and  effect  of  su'rh  evidence  are 
not  to  contrad'ct  or  varv  the  terms  of  the 
instrument,  but  to  enable  the  court  to  ar- 
rive at  the  proper  conclusion  as  to  its 
meaning  and  the  understanding  and  in- 
tention of  the  parties.  Cavazrs  v.  Tre- 
vino.  6    Wall.   773,   784,   18   L.    Ed.   813. 

Although  the  entry  could  not  be  ex- 
plained, and  the  survey  supported,  by 
oral  tes^imou}-.  the  notoriety  and  names 
oi    places    may    be    shown    by    such    testi- 
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(d)  Deeds  and  Grants. — A  deed  which  refers  to  a  plat  of  the  land  for  one 
of  the  lines  of  the  boundary,  may  be  read  in  evidence  to  the  jury  without  the 
production  of  the  plat,  subject  to  an  identification  of  such  line  by  competent 
evidence  during  the  progress  of  the  trial."*' 

(e)  Surveys,  Maps,  Plats,  etc. — An  official  survey  made  by  the  proper  au- 
thority is  the  best  evidence  of  the  true  boundary.-**  Vlaps,  surveys,  and  plats  are 
not  necessarily  and  of  themselves  independent  evidence,  and  are'  therefore  to  be 
receive  ''  only  so  far  as  they  are  shown  to  be  correct  by  other  testimony  in  the 
cause.49  The  plat  and  certificate  of  survey  annexed  to  the  patent,  and  a  copy 
of  the  entry  on  which  the  survey  was  made,  are  admissible  in  evidence  for  the 
purpose  of  establishing  the  true  boundary.-"'"  A  general  plan,  made  by  authority, 
conformable  to  an  act  of  the  local  legislature,  may  also  be  submitted,  with  other 
cvidence,  to  the  jury,  to  avail,  quantum  valere  potest,  in  ascertaining  boundarv.^" 

A  private  survey  of  land,  claimed  under  an  old  Spanish  concession  and  pre- 
sented to  the  board  of  commissioners  appointed  under  the  act  of  1805,  is  proper 


mony.      Meredith  v.   Picket,  9  Wheat.  573, 
r,  L.  Ed.  lrl.^. 

47.  Deeds  and  grants. — Decry  v.  Cray, 
10  Wall.  26.3,  19   L.  Ed.   887. 

The  identification  of  such  line  may  be 
shown  by  long  possession  on  each  side 
of  the  line  evidenced  by  a  fence,  by  the 
parol  declarations  of  the  parties  holding 
under  the  deed,  on  each  side  of  the  line, 
or  by  any  facts  which  clearly  establish 
the  existence  of  such  a  line  and  its  loca- 
tion. Deery  v.  Cray,  10  Wall.  263,  19  L. 
Ed.  887. 

48.  Offici?!  survey. — Cavazos  z'.  Tre- 
vino,  6  Wall.  773,  18  L.  Ed.  813.  See 
ante,  "Best  Evidence  Rule,"  II,  C.  3. 
b,  (2). 

"The  survey,  made  by  a  survevor,  be- 
ing under  oath,  is  evidence  as  to  all  things 
which  are  property  within  the  line  of  his 
duty.  But  his  duty  is  confined  to  de- 
scribing and  marking  on  the  plat,  the 
I'nes,  corners,  trees  and  other  objects  on 
the  ground,  and  to  subjoin  such  remarks 
as  may  explain  them;  but  in  all  other  re- 
spects, and  as  to  all  other  facts,  he  stands, 
like  any  other  witness,  to  be  examined  on 
oath,  in  the  presence  of  the  parties,  and 
subject  t(  cross-examination.  The  rea- 
son, why  a  survey,  made  by  a  publ'c  sur- 
veyor, in  d'scharge  of  his  public  duties,  is 
admitted  as  evidence,  in  suits  between 
other  parties,  is  not  that  it  is  hearsay; 
but  that  the  act  is  officially  done,  under 
oath,  and  in  discharge  of  his  duties  to  the 
government  and  the  public.  But  it  has 
never  been  supposed,  that  if,  in  such  a 
survey,  the  surveyor  should  go  on  to 
state  collateral  facts,  or  declarations  of 
the  parties,  or  other  matters,  not  within 
the  scope  of  his  proper  official  functions, 
he  could  thereby  make  them  evidence  as 
between  third  persons."  Ellicott  v.  Pearl, 
10   Pet.   412,  441,  9   L.    Ed.    47.5. 

49.  Must  be  shown  ccrrect  by  other 
testimony. — Tohnstrn  t'.  b.nes,  l  r.1a--k 
209,  17  L.  Ed.  117:  vSt."  Louis  Pubbc 
Schools  V.  Rislev,  10  Wall.  91.  19  L.  Ed. 
8.50. 

Authority — A    survey    is    not    evidence 


unless  the  authority  to  make  it  is  shown 
to  have  existed.  Schuylkill,  etc..  Imp.  & 
R.  Co.  V.  Munson,  14  Wall  442  20  L 
Ed.   867. 

A  second  survey  vvithout  an  order  for 
it  amounts  to  nothing,  as  it  is  merely  an 
unofficial  act,  which  cannot  give  the  war- 
rantee any  rights  either  against  the  state 
or  any  other  claimant  of  the  tract." 
Schuylkill,  etc..  Imp.  &  R.  Co.  v.  Munson, 
14  Wall.  AA-l,  447.   20   L.    Ed.  867. 

50.  Annexed  to  patent.— Blake  v. '  Do- 
herty,   .">   Wheat.   3,59,  5   L.   Ed.    109. 

51.  General  plan — Conformable  to  act 
of  legislature.— Blake  v.  Doherty,  5  Wheat 
359.  5  L.  Ed.  109;  Meehan  -■.  Forsyth,  24 
How.    175.    16    L.    Ed.   730. 

The  plat  cf  the  lots  in  the  city  of  Cin- 
cinnati, which  had  been  recorded,  and  on 
which  the  streets  and  alleys  in  the  same 
were  designated,  and  which  had  been 
generally  recognized  and  used  in  the  sur- 
veys of  the  lots  laid  down  in  the  same, 
was  properly  admitted  in  evidence.  Mor- 
ris V.  Harmer.  7  Pet.  554,  8  L.  Ed.  781. 

A  publicly  rccrgnized  plat  by  which 
the  corporate  authorities  and  citizens  of 
a  municipality  ascertained,  and  regulated 
their  surveys,  lots,  streets  and  alleys,  is 
the  highest  species  of  evidence  of  repu- 
tation as  to  the  location  and  boundaries 
of  the  lots,  streets  and  alleys;  and  not  the 
less  so,  because  it  was  contested  by  a 
single  individual,  whose  interests  might 
be  afifected  by  it.  The  court  say:  "It  was 
not  conclusive  upon  his  rights,  but  it  was 
admissive  as  the  best  proof  then  known 
to  the  plaintiffs  of  the  general  laving  out 
and  boundaries  of  the  lots  and  streets  of 
the  city,  recognized  by  the  original  pro- 
prietor, and  those  who  had  succeeded  to 
his  rights,  as  well  as  by  the  public.  But 
if  this  were  even  doubtful  (which  we 
do  not  admit),  it  would  still  be  admi--si- 
ble:  since  it  is  not  even  pretended,  that 
it  differed  in  anv  material  circumstance 
from  other  plats  then  laid  before  the  iury 
by  both  parties,  except  as  to  the  figures 
numbering  the  lots;  and  these  the  court 
directed  to  be  disregarded."  Morris  v. 
Harmer,  7  Pet.  554,  561,  8  L.  Ed.  781. 


492 


BOUXD  ARIES. 


evidence  to  go  to  the  jury  who  are  to  decide  upon  its  hmits.^^  \  demarcatio-% 
or  private  survey,  made  by  direction  of  a  party  interested  under  the  grant,  is  in- 
admissible evidence,  because  it  would  enable  the  grantee  to  fix  a  vargrant  grant, 
by  his  own  act.^^ 

(f)  Sun'eys  of  Adjoining  Tracts. — When  the  location  of  a  survey  is  or  can 
be  ascertained  and  determined  by  its  own  marks  upon  the  ground,  its  own  calls 
and  courses  and  distances,  it  cannot  be  changed  or  controlled  or  enlarged  or  di- 
minished by  the  marks  or  lines  of  an  adjoining  junior  survey  ;-^-*  but  when,  from 
the  disappearance  of  these  original  landmarks,  caused  by  time  and  other  agencies, 
from  the  senior  survey,  the  location  of  a  particular  line,  or  the  identity  of  a  corr.er, 
is  left  in  uncertainty  or  becomes  the  subject  of  controversy,  then  the  original  and 
well-established  marks  found  upon  a  later  survey  made  by  the  same  surveyor 
about  the  same  time,  and  adjoining  the  one  in  dispute,  are  regarded  as  legiti- 
mate evidence,  not  to  contest  or  control,  but  to  elucidate,  throw  light  upon,  and 
thus  aid  the  jury  in  discovering  the  exact  location  of  the  older  survey.^^ 

c.  Weight  and  Sufficiency. — Where  the  evidence  is  found  to  be  conflicting,  the 
true  location  of  the  boundary  is  to  be  determined  by  a  preponderance  of  the  evi- 
dence.^'' 

4.  Witnesses. — A  party  has  a  right  to  prove  liis  possession  by  any  competent 
witness,  whether  he  was  present  at  the  resurvey  or  not.^' 

Calculation  of  Witness  Foimded  on  Map. — A  witness  cannot  be  permitted 
to  make  a  calculation  founded  upon  a  map  which  is  not  itself  original  and  re- 
liable evidence,  and  permission  to  ask  a  question  calling  for  such  a  calculation  is 
properly  refused  by  the  court.-^^ 

5.  OuESTiox  OF  Law  and  Fact. — The  construction  of  the  description  of  the 
boundary  in  a  deed  or  patent  is  the  proper  duty  of  the  court,  and  not  of  the 
jui.y;59  but  the  application  of  the  evidence  in  the  ascertainment  of  it  as  thus  de- 
scribed and  interpreted,  with  a  view  to  its  location  and  settlement,  belongs  to 
the  jury.''*^     A  mere  question  of  boundary  between  adjoining  landowners,  both 


52.  Private  survey. — Les  Bois  z'.  Banm- 
ell,  4  How.  449,  11  L.  Ed.  1051.  See 
ante,   "Private   Survey,"   II.   B.  3. 

53.  Blake  v.  Dohertv,  5  Wheat.  359,  5 
L.   Ed.   109. 

54.  Survey  of  adjoining  tract. — Cle- 
ment V.  Packer,  125  U.  S.  309,  332.  31  L. 
Ed.  721.  See  ante,  "Calls  for  Adjoiners." 
II,   A,   3,   a,    (4). 

55.  Clement  v.  Packer,  125  U.  S.  309, 
332,    31    L.    Ed.    721. 

As  to  surveys  of  public  lands,  as  sep- 
arate and  individual  surveys  or  as  con- 
stituting a  block,  to  be  located  with  ref- 
erence to  each  other,  see  the  title  PUB- 
LIC  LANDS. 

56.  Determined  by  a  preponderance. — 
Barclay  z:  Howell,  6  Pet.  498,  510,  8  L. 
Ed.  477;  New  York,  etc..  Land  Co.  v. 
Votaw,  150  U.  S.  24.  37  L.  Ed.  983;  Whit- 
ney z:  United  States,  167  U.  S.  529,  42  L. 
Ed.    263. 

57.  Greenleaf  v.  Birth.  5  Pet.  132.  8  L. 
Ed.    72.     See   the   title    WITNESSES. 

58.  Calculation  founded  on  map  not 
original  evidence. — Johnston  v.  Jones,  1 
Black   209,    17    L.    Ed.   117. 

59.  Question  of  law  or  fact — Construc- 
tion of  deed. — Brown  v.  Huger,  21  How. 
305.  16  L.  Ed.  125;  Barclay  v.  Howell, 
6  Pet.  498,  499.  8  L.  Ed.  477;  Meredith  v. 
Picket.  9  Wheat.  573,  575,  6  L.  Ed.  ir>3; 
United    States    z>.    Jackalow,    1    Black    484, 


17  L.  Ed.  225;  Reed  v.  Proprietors  of 
Locks  and  Canals.  8  How.  274.  288,  12  L. 
Ed.    1077. 

60.  Application  of  evidence. — United 
States  z\  Jackalow,  1  Black  484,  17  L.  Ed. 
225;  Barclay  z:  Howell,  6  Pet.  498,  510, 
8  L.  Ed.  477;  St.  Clair  County  z'.  Lovin-^- 
ston,  23  Wall.  46.  62,  23  L.  Ed.  59;  Pink- 
erton  v.  Ledoux,  129  U.  S.  346,  353,  32  L- 
Ed.   706. 

All  the  testimony  bearing  upon  this 
question,  whether  of  maps,  surveys,  prac- 
tical location,  and  the  like,  should  be  sub- 
mitted to  the  jur}'  under  proper  instruc- 
tions to  find  the  fact.  United  States  z: 
Jackalow,  1  Black  484,  487.  17  L.  Ed.  225. 

An  instruction  is  erroneous  which  in 
effect  directs  the  jury  to  find  that  the 
centre  of  the  street,  which  is  a  line  equi- 
distant from  the  north  and  south  lines 
of  the  quarter  section,  is  the  true  southern 
boundary  of  the  McKey  tract,  and  that 
the  plaintiff  was  not  entitled  to  recover 
the  premises  described  in  the  declaration. 
The  question  in  this  branch  of  the  case 
is,  whether,  as  is  contended  by  the  plain- 
tiff, the  kne  designated  in  the  plat  of  par- 
tition, adopted  by  t'.ie  decree  of  the  chan- 
cery court  of  Cook  County,  and  approved 
by  the  president  and  board  of  trustees  of 
the  village  of  Hyde  Park,  is  the  true 
southern  boundary  of  the  McKey  tract, 
or   whether,   as  insisted  b^-  the  defendant, 
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admitted  to  have  valid  grants  from  the  United  States,  is  a  question  of  fact,  de- 
pending on  monuments  to  be  found  on  the  ground,  documents  in  the  land  office 
or  the  opinion  of  experts  or  surveyors  appointed  by  the  court  or  the  parties.^'i 
Where  an  instrument  conveying  land  is  uncertain  and  conflicting  as  to  the  bound- 
ary, the  determination  of  the  true  boundary  should  be  left  to  the  jury  under 
proper  instructions  as  to  importance  of  calls.*''^  fj^g  doubt  in  the  application  of 
the  descriptive  portion  of  a  deed  to  external  objects  usually  arises  from  what 
is  called  a  latent  ambiguity,  which  has  its  origin  in  parol  testimony  and  must 
necessarily  be  solved  in  the  same  way,  and  it,  therefore,  in  such  cases,  becomes 
a  question  to  be  decided  by  a  jury,  what  was  the  intention  of  the  parties  to  a 
deed.*''' 

The  question  as  to  whom  the  accretion  belongs  is  a  question  of  law.*^-* 
6.  IxsTRUCTioxs. — It  is  error  fur  the  court  to  invade  the  province  of  the  jury 
in  its  instructions.^-^  The  jury  should  be  instructed  as  to  what  constitutes  the 
boundary  in  controversy  and  as  to  the  importance  of  conflicting  elements  of 
description.*^'^'  The  court  may  properly  explain  to  the  jury  the  effect  of  different 
portions  of  the  evidence.*'" 


the  centre  line  of  41st  street  is  that 
boundary.  The  evidence  as  to  the  true 
southern  boundary  is  at  least  conflicting; 
and  its  weight  and  value  was  a  question 
to  be  determined  by  the  jury.  AIcKey 
V.  Hyde  Park,  134  U.  S.  84,  94,  95.  33  L. 
Ed.   860. 

It  is  the  province  of  a  jury  to  deter- 
mine the  limits  of  a  lot  in  a  city  or  town. 
If  the  court,  on  a  question  of  boundary, 
may  fix  the  limits  of  the  grant,  and  then 
say  what  the  legal  effect  of  it  shall  be, 
there  is  nothing  left  for  the  action  of  the 
jury.  Barclay  v.  Howell,  6  Pet.  498,  510. 
8   L.   Ed.   477. 

61.  Moreland  v.  Page,  20  How.  522,  15 
L.   Ed.    1009. 

In  ejectment  for  land  bounded  by  a 
river  which  has  changed  its  bed  and 
formed  a  new  channel  since  the  date  of 
the  survey,  it  is  proper  for  the  court  to 
let  the  jury  find  whether  the  land  in  con- 
troversy is  within  the  tract  surveyed  and 
granted.  Bates  f.  Illinois  Cent.  R.  Co., 
1    Black    204.   17   L.   Ed.   158. 

62.  Instrument  uncertain. — Whether  the 
land  contained  in  the  original  patent 
reaches  to  the  Mississippi  river  as  its 
eastern  boundary,  under  the  distances 
called  for  in  the  patent,  is  a  question  of 
fact.  Sweringcn  f.  St.  Louis,  185  U.  S. 
38,  46  L.  Ed.  795;  Joy  v.  St.  Louis,  201 
U.   S.  332,  342,   50   L.   Ed.  776. 

The  question  whether  the  northern 
boundary  of  the  lots  of  the  plaintiff  in 
error  was  an  existing  lake,  the  recession 
of  whose  waters  would  leave  the  bed  of 
the  lake,  thus  laid  bare,  to  accrue  to  the 
owner  of  the  lots,  is  a  question  of  fact. 
French  Glenn  Live  Stock  Co.  7'.  Springer, 
185   U.   S.   47,  51,  46   L.   Ed.  800. 

"It  is  still  a  question  of  fa.-t  to  be  dis- 
covered from  evidence  dehors  the  deed, 
whether  the  lines,  monuments,  and  bound- 
aries '-ailed  for  include  the  prem-'-es  in 
com  versy  or  not.  A  deed  may  be 
vague,  ambiguous,  and  uncertain  in  its 
description  of  boundary;  and  even  when 
it   carefully  sets   forth  the   lines  and  mon- 


uments, disputes  often  occur  as  to  where 
those  lines  and  monuments  are  situated 
on  the  ground;  and  it  necessarily  becomes 
a  fact  for  the  jury  to  decide,  whether  the 
land  in  controversy  is  included  therein, 
or,  in  other  words,  was  intended  by  the 
parties  so  to  be."  Reed  v.  Proprietors  of 
Locks  and  Canals,  8  How.  274,  288,  12  L 
Ed.    1077. 

63.  Reed  v.  Proprietors  of  Locks  and 
Canals,  8  How.  274,  12   L.  Ed.   1077. 

Therefore,  there  was  no  error  in  the 
following  instructions  given  by  the  court 
to  the  jury,  viz:  "That  if  the  jury  be- 
lieved from  the  evidence,  looking  to  the 
monuments,  length  of  lines  and  quantities, 
actual  occupation,  etc.,  that  it  was  more 
probable  that  the  parties  to  the  mortgage 
intended  to  include  therein  the  demanded 
premises  than  otherwise,  they  should  re- 
turn their  verdict  for  the  tenants."  Reed 
V.  Proprietors  of  Locks  and  Canals,  8 
How.    274,    12    L.    Ed.    1077. 

64.  Accretion.— St.  Clair  County  7'.  Lov- 
ingston,  23  Wall.  46,  62.  23  L.  Kd  59. 
See  the  title  ACCESSION,  ACCRETION 
AND   RELICTION,  vol.   1,  p.   51. 

65.  Instructions. — McKey  z'.  Hvde  Park. 
134  U.  S.  84,  94,  33  L.  Ed.  860;  Barclay  v. 
Howell,  6  Pet.  498.  8  L.  Ed.  477.  See  the 
title    INSTRUCTIONS. 

66.  Proper  matter  for  instructions. — 
New  York,  etc..  Land  Co.  v.  Votaw,  150 
U.  S.  24,  37  L.  Ed.  983;  Ayers  v.  Watson, 
137  U.  S.  584.  34  L.  Ed.  803;  United 
States  7'.  Jackalow.  1  Black  484,  487,  17 
L.    Ed.    225. 

It  is  the  province  of  a  court,  to  in- 
struct the  jury  that  they  should  fi.x  the 
boundaries  of  the  tract  in  controversy, 
by  an  examination  of  the  whole  evidence, 
but  it  would  withdraw  the  facts  from 
the  jury,  if  the  court  were  to  fi.x  the 
boundaries  called  for,  and  then  determine 
on  the  legTl  efff^ct  of  the  instrument. 
Barclay  7-.  Howell,  6  Pet.  49S,  510,  8  L. 
Ed.   477. 

67.  Pinkerton  v.   Ledoux,  129  U.  S.  346, 
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7.  Decree. — If  a  land  claim  lias  been  confirmed  by  a  decree  of  the  district 
court  under  the  act  of  3d  of  March,  1851  (9  Statutes  at  Large,  631),  and  the 
decree  of  confirmation  fixing  the  boundaries  of  the  tract  stands  unreversed,  a 
survey  under  it  is  the  execution  of  that  decree,  and  must  conform  to  it  in  all 
respects.*^^ 

8.  Review. — See  the  title  Appeal  and  Error,  vol.  1,  p.  680. 

D.  Establishment  of  Boundaries  of  Entries  on  Public  Ltrnd. — See  the 
title  Public  Laxds. 

E.  Apportion  of  Excess  or  Deficiency. — See  the  title  Public  Lands. 

III.     State  Boundaries. 

A.  In  General. — Title,  jurisdiction  and  sovereignty  are  dependent  questions, 
necessarily  settled,  when  boundary  is  ascertained,  which,  being  the  line  of  terri- 
tory, is  the  line  of  power  over  it.'"''^ 

B.  New  States  Bound  by  Acts  of  Predecessor.-^A  newly-formed  state 
is  bound  by  the  acts  of  its  predecessor,  the  government  of  the  United  States,  in 
regard  to  matters  of  boundary,  which  had  plenary  jurisdiction  over  the  subject 
as  long  as  the  state  remained  a  territory.'" 

C.  Coincident  and  Dependent  upon  Adjoining  State  Boundaries. — 
The  boundary  line  of  a  state  is  coincident  with,  and  dependent  upon,  the  bound- 
ary line  of  an  adjoining  state.' ^ 

D.  Boundaries  of  Particular  States. — For  the  boundaries  of  particular 
states,  see  cases  below." - 

E.  Waters  and  Watercourses  as  Boundaries — 1.  Rivers  as  Boundaries 
BETWEEN  States — a.  /;/   General. — The  propositions,  which  are  universally  rec- 


353,   32   L.   Ed.   706;    Barclay  v.    Howell,   6 
Pet.   498,   510,   8    L.   Ed.   477. 

68.  Execution  of  decree. — The  Fossat 
Case,  2  Wall.  649,  17  L.  Ed.  739.  See, 
generally,  the  title  JUDGMENTS  AND 
DECREES. 

69.  Territorial  boundary— In  general. — 
Rhode  Island  i'.  lAlassachusetts,  12  Pet. 
657,  733,  9  L.  Ed.  1233;  Virginia  v.  West 
Virginia,  11  Wall.  39.  53,  20  L.  Ed.  67. 
See,  generally,  the  title  JURISDICTION. 

70.  Newly-formed  states. — Missouri  v. 
Iowa,  7  How.  660,  12  L.  Ed.  861.  See 
Missouri  v.  Kentucky,  11  Wall.  395,  401, 
20  L.  Ed.  116. 

This  court  therefore  adopts  the  old 
Indian  boundary  line  as  the  dividing  line 
between  the  two  states,  and  decrees  that 
it  shall  be  run  and  .marked  by  commis- 
sioners. Missouri  v.  Iowa,  7  How.  660, 
12  L.  Ed.  861. 

71.  Dependent  upon  boundary  of  ad- 
joining states. — Missouri  v.  Iowa,  7  How. 
660,    12    L.    Ed.   861. 

72.  Connecticut. — Rhode  Island  v.  Mas- 
sachusetts, 4  Hnw.  591,  11  L.  Ed.  1116. _ 

Missouri  and  Iowa. — See  Missouri  v. 
Iowa,  7  How.  660,  12  L.  Ed.  861;  Mis- 
souri V.  Iowa,  10  How.  1.  13  L.  Ed.  303. 

Rhode  Island  and  Massachusetts. — 
Rhode  Island  v.  Massachusetts,  4  How. 
591,   11   L.   Ed.   1116. 

New  York  and  New  Jersey. — In  re 
Devoe  Mfg.  Co.,  108  U.  S.  401,  27  L.  Ed. 
764. 

Michigan  and  Wisconsin. — Geekie  v. 
Kirby  Carpenter  Co.,  106  U.  S.  379,  389, 
27    L.    Ed.    157. 


Georgia. — In  1802,  when  Georgia  ceded 
her  back  lands  to  the  United  States,  she 
had  jurisdiction  over  the  whole  of  the 
Chattahoochee  River,  from  its  source  to 
the  thirty-first  degree  of  north  latitude. 
Howard  v.  Ingersoll,  13  How.  381,  14  L. 
Ed.    189. 

Alabama  and  Georgia. — Alabama  v. 
Georgia,   23    How.   505,    16   L.    Ed.   556. 

Illinois  and  Iowa. — Mississippi,  etc..  R. 
Co.  V.  Ward,  2  Black  485.  17  L.  Ed.  311; 
Iowa  V.  Illinois,  147  U.  S.  1,  7,  37  L.  Ed. 
55;  Iowa  v.  Illinois,  151  U.  S.  238,  38  L. 
Ed.  145;  Keokuk,  etc.,  Bridge  Co.  v.  Illi- 
nois,  175  U.   S.   626,  44  L.   Ed.   299. 

Louisiana. — United  States  v.  Lynde,  11 
Wall.   G32,  20   L.  Ed.  230. 

Louisiana  and  Mississippi. — Louisiana  v. 
:\Iissi.^sippi,  202  U.   S.   1,  58,  50  L.  Ed.  913. 

Texas.— United  States  v.  Texas,  162  U. 
S.  1,  40  L.  Ed.  867;  Greer  County  v. 
Te.xas,   197   U.   S.  235,  240,  49   L.  Ed.   736. 

Nebraska  and  Iowa. — Nebraska  v.  Iowa, 
145  U.  S.  519,  36  L.  Ed.  798;  Nebraska  v. 
Iowa,   143   U.    S.   259,  36   L.   Ed.   186. 

Kentucky  and  Ohio. — Handly  v.  An- 
thony, 5  Wheat.  374,  r,  L.  Ed.  113. 

Missouri  and  Kentucky. — Missouri  v. 
Kentucky,   11  Wall.   39.3,  20  L.  Ed.   116. 

Virginia  and  Tennessee. — Virginia  v. 
Tennessee,  148  U.  S.  503,  525,  37  L.  Ed. 
537;  Kinney  v.  Clark,  2  How.  76,  121,  11 
L.  Ed.  185;  Poole  v.  Fleeger,  11  Pet.  185, 
9   L.   Ed.  680. 

Arkansas.— Moore  v.  ^NIcGuire,  205  U. 
S.   214,    219,    51    L.    Ed.    776. 
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ognized  as  correct  where  the  boundaries  of  private  property  touch  on  streams, 
are  in  Hke  manner  recognized  where  the  boundaries  between  states  or  nations  are, 
by  prescription  or  treaty,  found  in  running  water ."^  When  a  river  constitutes  the 
boundary  between  two  independent  states,  the  line  defining  the  point  at  which 
the  jurisdiction  of  the  two  separates  is  well  estabhshed  to  be  the  middle  of  the 
main  channel  of  the  stream,  if  the  original  property  is  in  neither  and  there  is  no 
agreement  respecting  it.  The  interest  of  each  state  in  the  navigation  of  the  river 
admits  of  no  other  line.  The  preservation  by  each  of  its  equal  right  in  the  navi- 
gation of  the  stream  is  the  subject  of  paramount  interest."* 

b.  Rule  Where  State  Cedes  Territory  beyond  River. — The  rule  is  that,  where 
a  state  possesses  the  territory  on  both  sides  of  a  river,  and  cedes  the  territory 
on  the  one  side  of  it,  making  the  river  the  boundary,  that  state  retains  the  river, 
unless  there  is  an  express  stipulation  for  the  relinquishment  of  the  rights  of  soil 
and  jurisdiction  over  the    bed  of  such  river.">^     In  such  case,  newly-created  states 


73.  Waters  and  watercourses — In  gen- 
eral.— Nebraska  v.  Iowa,  143  U.  S.  ;{o9, 
361,  36  L.  Ed.  186;  Missouri  v.  Nebraska, 
196  U.  S.  23,  35.  49  L.  Ed.  372.  See  ante, 
"Waters  and  Watercourses  as  Bound- 
aries," II.  A,  5. 

74.  Middle  channel. — Iowa  v.  Illinois, 
147  U.  S.  1,  7,  37  L.  Ed.  55;  Iowa  v.  Illi- 
nois, 151  U.  S.  238,  38  L.  Ed.  145;  Handiy 
V.  Anthony,  5  Wheat.  374,  380.  5  L.  Ed. 
113;  Henderson  Bridge  Co.  v.  Henderson 
City,  173  U.  "S.  592,  612,  43  L.  Ed.  823; 
Keokuk,  etc..  Bridge  Co.  v.  Illinois,  175 
U.  S.  626,  631,  632,  44  L.  Ed.  299;  Mis- 
souri V.  Kentucky,  11  Wall.  395,  20  L.  Ed. 
116;  Iowa  v.  Illinois,  202  U.  S.  59,  50  L. 
Ed.  934;  Rhode  Island  v.  Massachusetts, 
12  Pet.  657,  7a3,  9  L.  Ed.  1233;  Howard 
V.  Ingersoll,  13  How.  381,  412,  14  L.  Ed. 
189;  St.  Clair  County  v.  Lovingston,  23 
Wall.  46,  63,  23  L.  Ed.  59;  Indiana  v. 
Kentucky,  136  U.  S.  479,  503,  34  L.  Ed. 
329;  Louisiana  v.  Mississippi,  202  U.  S. 
1,  49,  50  L.  Ed.  913;  Mississippi,  etc.,  R. 
Co.  V.  Ward,  2  Black  485,  17  L.  Ed.  311; 
St.  Louis  Public  Schools  v.  Risley,  10 
Wall.  91,  19  L.  Ed.  850;  Sim  v.  Irvine,  3 
Dall.  425,  463,  1  L.  Ed.  665;  Missouri  v. 
Nebraska,  196  U.  S.  23,  36,  49  L.  Ed. 
372;  Missouri  V.  Nebraska,  197  U.  S.  577, 
49   L.    Ed.   881. 

"Chief  Justice  Marshall  says  the  shore 
of  a  river  borders  on  the  water's  edge; 
and  the  rule  of  law,  as  declared  by  the 
court  in  5  Wheat.  379,  is,  that  when  a 
great  river  is  a  boundary  between  two 
nations  or  states,  if  the  original  property 
is  not  in  cither,  and  there  be  no  con- 
vention about  it,  each  holds  to  the  mid- 
dle of  the  stream."  Alabama  v.  Georgia, 
23   How.   505,  513,   16  L.   Ed.   r)56. 

"Wpolsey  in  his  International  Law,  § 
58,  repeats  the  same  doctrine  and  says: 
'Where  a  navigable  river  forms  the  bound- 
ary between  two  states,  both  are  pre- 
sumed to  have  free  use  of  it.  and  the 
dividing  line  will  run  in  the  middle  of  the 
channel,  unless  the  contrarj'-  is  shown  by 
long  occupancy  or  agreement  of  the  par- 
ties. If  a  river  changes  its  bed,  the  line 
through    the    old    channel    continues,    but 


the  equitable  right  to  the  free  use  of  the 
stream  seems  to  belong,  as  before,  to  the 
state  whose  territory  the  river  has  for- 
saken.'" Iowa  V.  Illinois,  147  U  S.  1,  9, 
37   L.   Ed.   55. 

"Arkansas  was  admitted  to  the  Union 
by  act  of  congress  of  June  15,  1836,  ch. 
100,  5  Stat.  50.  This  act  purported,  in 
terms,  to  bound  the  new  state  by  the 
middle  of  the  main  channel;  that  is,  of 
course,  as  it  then  was,  so  that  if  at  that 
time  the  channel  was  on  the  Mississippi 
side,  the  act  of  the  government  imported 
and  understanding  that  the  boundary  rf 
Mississippi  went  no  farther."  Moore  v. 
McGuire,  205  U.  S.  214,  219,  51  L.  Ed. 
776.      See,   also,   the   title    STATES. 

75.  Where  state  cedes  territory  beyond 
river.— Howard  v.  Ingersoll,  13  How  381, 
14  L.  Ed.  189;  Henderson  Bridge  Co.  v. 
Henderson  City,  173  U.  S.  592,  612,  613, 
43  L.  Ed.  823;  Handiy  v.  Anthonv,  5 
Wheat.  374,  5  L.  Ed.  113;  Indiana  v.  Ken- 
tucky, 136  U.  S.  479,  505,  34  L.  Ed.  329. 
See  Louisville,  etc..  Ferry  Co.  v.  Ken- 
tucky,   188   U.    S.   399.    47    L.    Ed.   519. 

When  Georgia  ceJed  to  the  United 
States  all  the  land  situated  on  the  west 
of  a  line  running  along  the  western  bank 
of  the  Chattahoochee  River,  she  retained 
the  bed  of  the  river  and  all  the  land  to 
the  east  of  the  line  above  mentioned. 
Howard  v.  Ingersoll,  13  How.  381,  14  L. 
Ed.  189.  See  Scott  v.  Sanford,  19  How. 
393.   506,    15    L.    Ed.    691. 

The  boundary  line  runs  up  the  river, 
on  and  along  its  western  bank,  and  the 
jurisdiction  of  Georgia  in  the  soil  extends 
over  to  the  line  which  is  washed  by  the 
water,  wherever  it  covers  the  bed  of  the 
river  within  its  banks.  Howard  v.  Inger- 
soll.  13  How.  381.  14  L.   Ed.   189. 

[See  the  case  of  Howard  v.  Ingersoll,  13 
How.  381,  14  L.  Ed.  189,  and  the  cor- 
rection of  its  syllabus  in  the  errata  in  14 
Howard  in  this,  that  "the  boundarj-  line 
runs  along  the  top  of  the  high  western 
bank,"  instead  of  "the  boundary  line  runs 
up  the  river,  on  and  along  its  western 
bank,  and  the  jurisdiction  of  Georgia  in 
the  soil  extends  over  to  the  line  which  is 
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extend  only  to  the  river,  low-water  mark  being  the  boundary."'^  and  it  is  the  main, 
the  permanent,  river,  which  constitutes  that  boundary."" 

2.  Lakes,  Bays,  Sounds,  Straits,  etc. — As  to  boundary  lakes  and  land- 
locked seas,  etc.,  where  there  is  no  necessary  track  of  navigation,  the  line  of 
demarcation  is  drawn  in  the  middle,  and  this  is  true  of  narrow  straits  separating 
the  lands  of  two  different  states.^^  But  whenever  there  is  a  deep-water  sailing 
channel  therein,  the  better  opinion  seems  to  be  that  the  rule  of  the  "thalweg" 
applies.'^^ 


washed  by  the  water  wherever  it  covers 
the  bed  of  the  river  within  its  banks." 
Alabama  r.  Georgia,  23  How.  505,  506,  16 
L.    Ed.    556.      Reporter's   note.] 

The  boundary  line  between  the  states  of 
Georgia  and  Alabama  depends  upon  the 
construction  of  the  following  words  of 
the  contract  of  cession  between  the  United 
States  and  Georgia,  describing  the  bound- 
ary of  the  latter,  viz:  "West  of  a  line 
beginning  on  the  western  bank  of  the 
Chattahoochee  river,  where  the  same 
crosses  the  boundary  between  the  United 
States  and  Spain,  running  up  the  said 
river  and  along  the  western  bank  thereof." 
"It  is  the  opinion  of  this  court  that  the 
language  implies  that  there  is  ownership 
of  soil  and  jurisdiction  in  Georgia,  in  the 
bed  of  the  river  Chattahoochee,  and  that 
the  bed  of  the  river  is  that  portion  of 
its  soil  which  is  alternately  covered  and 
left  bare,  as  there  may  be  an  increase  or 
di'P.inution  in  the  supply  of  water,  and 
which  is  adequate  to  contain  it  at  its 
average  and  mean  stage  during  the  en- 
tire year,  without  reference  to  the  extra- 
ordinary freshets  of  the  winter  or  spring, 
or  the  extreme  drought  of  the  summer  or 
autumn."  Alabama  v.  Georgia,  23  How. 
505,  16  L.  Ed.  556. 

The  western  line  of  the  cession  on  the 
Chattahoochee  river  must  be  traced  on 
the  water  line  of  the  acclivity  of  the  west- 
ern bank,  and  along  that  bank  where  that 
is  defined;  and  in  such  places  on  the 
river  where  the  western  bank  is  not  de- 
fined, it  must  be  continued  up  the  river 
on  the  line  of  its"  bed,  as  that  is  made 
by  the  average  and  mean  stage  of  the 
water,  as  that  is  expressed  in  the  con- 
clusion of  the  above-recited  paragraph. 
Alabama  v.  Georgia,  23  How.  505,  16  L. 
Ed.   556. 

Ohio  and  Kentucky. — "Virginia,  in  her 
deed  of  cession  to  the  United  States  of 
the  territory  northwest  of  the  Ohio,  fixed 
the  boundary  of  that  state  at  low-water 
mark  on  the  north  side  of  the  Ohio;  and 
it  remains  the  limit  of  that  state  and  Ken- 
tucky, as  well  as  of  the  states  adjacent, 
formed  out  of  that  territory.  3  Dana 
Kentucky  Reports  278,  279;  Handly  z: 
Anthony,  5  Wheat.  374.  378,  5  L.  Ed.  113; 
Code  of  Virginia.  1849,  pp.  49,  34;  1  St. 
Ohio  62.  By  compact  between  Virginia 
and  Kentucky,  the  navigation  is  free.  A 
like  compact  exists  between  Xew  York 
and   New  Jersey,   as  to  the   Hudson  river 


and  waters  of  the  ba^-  of  Xew  York  and 
adjacent  waters."  Alabama  z:  Georgia,  23 
How.  505,  514,   16   L.   Ed.   556. 

The  boundary  of  the  state  of  Kentucky 
extends  only  to  low-water  mark  on  the 
western  or  northwestern  side  of  the  river 
Ohio;  and  does  not  include  a  peninsula 
or  island,  on  the  western  or  northwestern 
bank,  separated  from  the  main  land  by  a 
channel  or  bayou,  which  is  filled  with 
water,  only  when  the  river  rises  above 
its  banks,  and  is,  at  other  times,  dry. 
Handly  z\  Anthony,  5  Wheat.  374,  5  L. 
Ed.  113.  See.  also,  Henderson  Bridge  Co. 
z\  Henderson.  173  U.  S.  592,  43  L.  Ed. 
823. 

76.  Low-water  mark. — Handly  v.  An- 
thony, 5  Wheat.  374.  5  L.  Ed.  113;  Mis- 
souri V.  Kentucky,  11  Wall.  395,  20  L.  Ed. 
116;  Indiana  z>.  Kentucky,  136  U.  S.  479, 
505,  34  L.  Ed.  329;  Alabama  v.  Georgia,  23 
How.   505,  514,   16   L.   Ed.   556. 

77.  Main  permanent  river  the  boundary. 
— Handly  r.  Anthonv,  5  Wheat.  374,  380, 
5    L.   Ed.'  113. 

"If  a  river,  subject  to  tides,  constituted 
the  boundary  of  a  state,  and  at  flood,  the 
waters  of  the  river  flowed  through  a  nar- 
row channel,  round  an  extensive  body  of 
land,  but  receded  from  that  channel  at 
ebb,  so  as  to  leave  the  land  it  surrounded- 
at  high  water,  connected  with  the  main 
body  of  the  country;  this  portion  of  ter- 
ritory would  scarcely  be  considered,  as 
belonging  to  the  state  on  the  opposite  side 
of  the  river,  although  that  state  should 
have  the  property  of  the  river.  The  prin- 
ciple that  a  country  bounded  by  a  river, 
extends  to  low-water  mark,  a  principle 
so  natural,  and  of  such  obvious  conveni- 
ence as  to  have  been  generally  adopted, 
would,  we  think,  apply  to  that  case.  We 
perceive  no  sufificient  reason  why  it 
should  not  applv  to  this."  Handly  z'. 
Anthony.  5  Wheat.  374,  383,  5  L.  Ed. 
113. 

78.  Lakes,  bays,  sounds,  straits,  etc. 
— Louisiana  r.  Mississippi,  202  U.  S.  1, 
50.   50    L.    Ed.    913. 

79.  Where  there  is  a  sailing  channel. 
—In  In  re  Devoe  Mfg.  Co.,  108  U.  S.  401, 
27  L.  Ed.  764;  Hamburg  American  Steam- 
ship Co.  v.  Grube,  196  U.  S.  407,  49  L.  Ed. 
529;  Louisiana  v.  Mississippi,  202  U.  S.  1. 
50,   50   L.    Ed.   913. 

As  to  the  rule  of  the  "thalweg,"  see  the 
title  WATERS  AND  WATERCOURSES. 
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3.  Shifting  of  Shore  or  Channel. — Where  a  stream  or  other  body  of  water 
is  the  boundary  between  adjoining  states,  the  law  of  accretion  prevails  and  the 
boundary  is  a  varying  line  so  far  as  affected  by  the  changes  of  accretion  and 
diminution.*'*^  When  one  state  owns  and  controls  the  river,  any  accretion  on  the 
opposite  side  belongs  to  the  state  on  that  side  and  the  boundary  remains  at  low- 
water  mark.^^ 

Avulsion  has  no  effect  on  the  boundary,  but  leaves  it  in  the  centre  of  the  old 
channel. ^- 

F.  Construction  of  Description. ^^ — State  Charter. — The  early  exposi- 
tion of  a  state  charter,  in  respect  to  the  state  boundary,  is  not  to  be  disregarded, 
although  it  may  not  be  conclusive.*"' 

Acts  Admitting  States. — In  determining  the  boundary  of  adjoining  states, 


80.  Accretion — In  general. — Nebraska  v. 
Iowa,  143  U.  S.  359,  36  L.  Ed.  186;  Mis- 
souri V.  Nebraska,  196  U.  S.  23,  36.  49  L. 
■  Ed.  373;  Missouri  v.  Kentucky,  11  Wall. 
395,  20  L.  Ed.  116. 

The  propcsitions,  which  are  universally 
recognized  as  correct  where  the  bound- 
aries of  private  property  touch  on 
streams,  are  in  like  manner  recognized 
where  the  boundaries  between  states  or 
nations  are,  by  prescription  or  treaty, 
found  in  running  water.  Nebraska  t'.  Iowa, 
143  U.  S.  3.)9,  361,  36  L.  Ed.  186.  See 
ante,  "Shifting  of  Shore  or  Channel,"  II, 
A.  5,  e.  See  the  title  ACCESSION,  AC- 
CRETION AND  RELICTION,  vol.  1, 
p.  51. 

Missouri  river. — "Notwithstanding  the 
rapidity  of  the  changes  in  the  course  of 
the  cliannel,  and  the  washing  from  the 
one  side  and  on  to  the  other,  the  law  of 
accretion  controls  on  the  Missouri  river, 
as  elsewhere;  and  that  not  only  in  re- 
spect to  the  rights  of  individual  land- 
owners, but  also  in  respect  to  the  bound- 
ary lines  between  states.  The  boundary, 
therefore,  between  Iowa  and  Nebraska  is 
a  varying  line,  so  far  as  affected  by  these 
changes  of  diminution  and  accretion  in  the 
mere  washing  of  the  waters  of  the  stream." 
Nebraska  v.  Iowa,  143  U.  S.  359,  369,  36 
L.  Ed.  186;  Missouri  v.  Nebraska,  196  U. 
S.   23,   35,   49   L.    Ed.   372, 

81.  Where  one  state  owns  and  controls 
stream. — Handly  v.  Anthony,  5  Wheat. 
374,  5   L.   Ed.   113. 

"Islands  formed  by  alluvion  were  held 
by  Lord  Stowell,  in  respect  of  certain  mud 
islands  at  the  mouth  of  the  Mississippi, 
to  be  'natural  appendages  of  the  coast 
on  which  they  border,  and  from  which 
indeed  they  are  formed.'  The  Anna 
(1805),  5  C.  Rob.  373."  Louis-ana  v.  Mis- 
sissippi, 202  U.  S.  1,  52,  50  L.  Ed.  913. 

82.  Avulsion. — Nebraska  v.  Iowa,  143  U. 
S.  359,  361,  36  L.  Ed.  186;  Missouri  v. 
Nebraska,  196  U.  S.  23,  36,  49  L.  Ed.  372; 
Missouri  ZA  .Nebraska,  197  U.  S.  577,  49 
L.  Ed.  881;  Missouri  v.  Kentuckv,  11  Wall. 
395,  401,  20  L.  Ed.  116.  See  ante,  "Shift- 
ing of  Shore  or.  Channel,"  II.  A.  5  o 
See  the  title  ACCESSION.  .ACCRE- 
TION  AND  RELICTION,  vol.   i.  p.   51. 

"In  1877  the  river  above  Omaha,  which 
3  U  S  Enc— 32 


had  pursued  a  course  in  the  nature  of  an 
o.xbow,  suddenly  cut  through  the  neck 
of  the  bow  and  made  for  itself  a  new 
channel.  This  does  not  come  within  the 
law  of  accretion,  but  of  that  of  avulsion. 
By  this  selection  of  a  new  channel  the 
boundary  was  not  changed,  and  it  re- 
mained as  it  was  prior  to  the  avulsion, 
the  centre  line  of  the  old  channel;  and 
that,  unless  the  waters  of  the  river  re- 
turned to  their  former  bed,  became  a 
fi.xcd  and  unvarying  boundary,  no  matter 
what  might  be  the  changes  of  the  river 
in  its  new  channel."  Nebraska  v.  Iowa, 
143  U.  S.  359,  370,  36  L.  Ed.  186. 

"If  when  Kentucky  became  a  state  on 
the  1st  of  June,  1792,  the  waters  of  the 
Ohio  river  ran  between  that  tract,  known 
as  Green  River  Island,  and  the  main  body 
of  the  state  of  Indiana,  her  right  to  it 
follows  from  the  fact  that  her  jurisdic- 
tion extended  at  that  time  to  low-water 
mark  on  the  northwest  side  of  the  river. 
She  succeeded  to  the  ancient  right  and 
possession  of  Virginia,  and  they  could 
not  be  affected  by  any  subsequent  change 
of  the  Ohio  river,  or  by  the  fact  that  the 
channel  in  which  that  river  once  ran  is 
now  filled  up  from  a  variety  of  causes, 
natural  and  artificial,  so  that  parties  can 
pass  on  dry  land  from  the  tract  in  con- 
troversy to  the  state  of  Indiana.  Its 
waters  might  so  depart  from  its  ancient 
channel  as  to  leave  on  the  opposite  side 
of  the  river  entire  counties  of  Kentucky, 
and  the  principle  upon  which  her  juris- 
diction would  then  be  determined  is  pre- 
cisely that  which  must  control  in  this 
case.  Missouri  v.  Kentucky.  11  Wall.  395, 
401.  20  L.  Ed.  116.  Her  dominion  and 
jurisdiction  continue  as  they  existed  at 
the  time  she  was  admitted  into  the  Union, 
unaft'ected  by  the  action  of  the  forces  of 
nature  upon  the  course  of  the  river." 
Indiana  v.  Kentucky,  136  U.  S.  479,  508, 
34    L.    Ed.    329. 

83.  Sec.  gencrallv,  the  titles  INTER- 
PRETATION AND  CONSTRUCTION; 
STATES.  See.  also,  ante,  "General  Rules 
as  to  Construction."  II,  A,  4;  post,  "Ef- 
fect of  Agreement."  Ill,  G,  1,  a,   (4"), 

84.  State  charter.— Rhode  Island  v. 
r>LTSsachusctts,  4  How.  591,  11  L.  Ed. 
1116. 
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the  acts  admitting  them  to  the  union,  at  different  periods  of  time,  are  not  to  be 
construed  as  in  pari  materia. ^^ 

Contract  of  Cession. — The  boundaries  of  land  ceded  must  be  determined 
from  an  interpretation  of  the  words  used  in  the  act  of  cession,  according  to 
their  received  meaning  and  use  in  the  language  in  which  it  is  written,  as  that  can 
be  collected  from  judicial  opinions  concerning  the  rights  of  private  persons  upon 
rivers,  and  the  writings  of  publicists  in  reference  thereto. ^^ 

G.  Establishment  of  Territorial  Boundaries — 1.  By  the  States — a. 
P<nifer  to  Settle — Compact — Convention — (1)  In  General. — The  states  of  the 
union  have  power  under  the  constitution  to  settle  their  respective  boundaries  by 
agreement,  compact,  convention  or  otherwise.^' 

(2)  Commissioners  of  Boundary  and  Agents — (a)  In>  General. — Adjoining 
states  may  appoint  commissioners  of  boundarv  or  agents  to  settle  the  disputed 
boundary  and  report  thereon,  before  entering  into  any  agreement  relative 
thereto,^^  and  though  the  calls  of  the  state  charter  were  deviated  from  by  the 
commissioners,  still  the  state  would  be  bound,  because  her  commissioners  were 
authorized  to  compromise  the  disputed  boundary. ^^ 

(b)  Relief  against  Mistake. — Although  it  is  one  of  the  most  familiar  duties 
of  a  court  of  chancery  to  relieve  against  mistake,  especially  where  it  has  been 
produced  by  the  misrepresentations  of  the  adverse  party,"*'  it  is  doubtful  whetlier 
a  court  of  chancery  could  relieve  against  a  mistake  committed  by  so  high  an 
agencv,  as  the  commissioners  of  boundary,  in  a  recent  occurrence.  It  is  certain 
that  it  could  not,  except  on  the  clearest  proof  of  mistake."^ 


85.  Act  admitting  states. — "Vv'e  do  not 
regard  these  acts  as  in  pari  materia  in 
any  proper  sense.  They  provided  for  the 
admission  of  three  sepcirate  states,  and 
the  subject  of  each  was  not  only  not 
identical  with,  but  not  even  similar  to, 
that  of  the  ethers.  They  did  not  form 
part  of  a  homogeneous  whole,  of  a  com- 
mon system,  so  as  to  allow  a  claimant 
under  the  later  act  to  successfully  contend 
that  it  changed  the  earlier  act  by  con- 
struction or  effected  s'lch  change  because 
declaratory  of  the  meaning  of  the  prior 
act."  Louisiana  v.  Mississippi,  202  U.  S. 
1,    41,    50    L.    Ed.    913. 

86.  Contract  of  cession. — Alabama  v. 
Georgia,  23  How.  505,  512.  16  L.  Ed.  556; 
Handly  v.  Anthonv,  5  Wheat.  374,  5  L. 
Ed.  113;  Pollard  i'.  Kibbe,  14  Pet.  353, 
413,  10  L.  Ed.  490. 

The  words  of  the  cession  have  the  same 
meaning  in  law  that  they  have  in  com- 
mon parlance.  Howard  v.  Ingersoll,  13 
How.   381,   415,   14   L.    Ed.   189. 

Whether  the  measurement  of  the  three 
miles  shall  be  from  the  body  of  the  river, 
or  from  the  headwaters  of  the  streams 
which  fall  into  it,  is  not  clear.  The  char- 
ter may  be  construed  either  way  without 
doing  violence  to  its  language.  Rhode 
Island  7'.  Massachusetts,  4  How.  591,  11 
L.   Ed.   1116. 

87.  Power  of  states  to  settle — Poole  v. 
Fleeger,  11  Pet.  1S5,  209,  9  L.  Ed.  680; 
Virginia  z'.  Tennessee,  148  U.  S.  503,  37 
L.  Ed.  537;  INIissnuri  z:  Nebraska,  196  U. 
S.  23.  37,  49  L.  Ed.  372;  In  re  Devoe  Mfg. 
Co.,  108  U.  S.  401,  27  L.  Ed.  764;  Lat- 
timer  v.  Poteet.  14  Pet.  4,  10  L.  Ed.  328; 
Robinson  v.  Campbell,  3  Wheat.  212,  4 
L.  Ed.  372.     See  Kinney  v.  Clark,  2  How. 


76.  121.  11  L.  Ed.  185.  See  the  title 
STATES. 

"In  April.  1787,  a  convention  was  en- 
tered into  between  the  states  of  South 
Carolina  and  Georgia,  settling  the  bound- 
ary line  between  them."  Fletcher  t'. 
Peck,  6  Cranch  87,  141,  3  L.  Ed.  162. 

The  proclamation  of  the  King  of  Great 
Britain,  in  1763,  did  not  alter  the  bound- 
aries of  Georgia.  Fletcher  v.  Peck,  6 
Cranch  87,  3  L.   Ed.   162. 

When  a  boundary  is  in  dispute,  the 
adoption  of  a  line  by  compromise  may 
be  considered  as  an  agreement  that  the 
adoDted  line  is  the  true  line,  or  that  it 
shall  be  considered  as  the  true  line. 
Where  territories  are  coterminous,  they 
must  have  a  common  boundary.  Coffee 
V.  Groover,  123  U.  S.  1.  22,  31  L.  Ed.  51. 

88.  Appointment  of  commissioners  and 
agents. — Rhode  Island  Z'.  Massachusetts, 
4    How.    .591,   11    L.    Ed.    1116. 

89.  Effect  of  commissioner's  report. — 
Rhode  Island  z'.  Massachusetts,  4  How. 
591,   11    L.   Ed.  1116. 

90.  Relief  against  mistake — Rhode  Is- 
land V.  Massachusetts,  4  How.  591,  11  L. 
Ed.  1116.  See  the  title  MISTAKE  AND 
ACCIDENT. 

91.  Rhode  Island  v.  Massachusetts,  4 
How.   591,    11    L.   Ed.    1116. 

In  order  to  sustain  an  allegation  that 
there  is  a  mistake  in  the  commissioner's 
report  as  to  the  location  of  a  certain  stake 
which  marks  the  boundary,  it  must  be 
made  to  appear,  not  only  that  the  stake 
was  not  within  the  charter,  but  that  the 
commissioners  believed  it  to  be  within 
three  miles  of  the  main  river  and  not  of 
one  of  its  tributaries,  and  that  they  had 
no  knowledge  of  a  fact  as  to  the  location 
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(3)  Consent  of  Congress. — The  right  of  the  states  to  fix  the  disputed  bound- 
aries between  their  respective  Hmits.  by  compact,  is  guarded  in  its  exercise,  by 
a  single  Hmitation  or  restriction,  requiring  the  consent  of  congress. ^2  f  ^^  j-Qp. 
sent  of  congress  may  be  expressed  or  imphed."-'  The  constitution  does  not  state 
when  the  consent  of  congress  shall  be  given,  whether  it  shall  precede  or  may 
follow  tl>€  compact  made,  or  whether  it  shall  be  express  or  may  be  implied.  But 
where  the  agreement  relates  to  a  matter  which  could  not  well  be  considered  until 
its  nature  is  fully  developed,  it  is  not  perceived  why  the  consent  may  not  be  sub- 
sequently given. 'J-*  For  a  comprehensive  treatment  of  the  subject  of  compacts 
between  states,  see  the  title  States. 


of  it  which  should  have  led  them  to  make 
inquiry  on  the  subject.  Rhode  Island  v. 
Massachusetts,  4  How.  oOl,  11  L.  Ed. 
1116.  See  the  title  MISTAKE  AND 
ACCIDENT. 

Even  if  the  mistake  were  proved,  it 
would  be  difficult  to  disturb  a  posses- 
sion of  two  centuries  by  Massachusetts 
under  an  assertion  of  right,  with  the  claim 
admitted  by  Rhode  Island  and  other  col- 
onies in  the  most  solemn  form.  Rhode 
Island  V.  Massachusetts,  4  How.  591,  11 
L.  Ed.  1116.  See  Indiana  v.  Kentucky, 
136  U.   S.   479,   510,  34   L.   Ed.   329. 

92.  Consent  of  congress. — Poole  v. 
Fleeger,  11  Pet,  185,  9  L.  Ed.  680;  Vir- 
giflia  V.  Tennessee,  14S  U.  S.  503.  525,  37 
L.  Ed.  537;  Rhode  Island  v.  Massachu- 
setts. 12  Pet.  657,  9  L.  Ed.  1233;  Florida 
V.  Georgia,  17  How.  478,  493,  15  L.  Ed. 
181  See  Wharton  v  Wise,  153  U.  S.  155, 
r?©.  38  L.  Ed.  669;  Stearns  v.  Minnesota, 
179   U.    8.   223,   246,   45    L.    Ed.   162. 

The  provision  of  the  constitution  pro- 
viding such  limitation  and  restriction  is 
obviously  intended  to  guard  the  rights 
and  interests  of  the  other  states,  and  to 
prevent  any  compact  or  agreement  be- 
tween any  two  states  which  might  affect 
injuriously  the  interests  of  the  others. 
The  right  and  the  duty  to  protect  these 
rnterests  is  vested  in  the  general  govern- 
ment. Florida  xk  Georgia,  17  How.  478, 
493,    15    L.    Ed.    181. 

In  construing  that  clause  of  the  con- 
stitution prohibiting  the  states  from  en- 
tering into  compacts  or  agreements  with- 
out the  consent  of  congress,  the  words 
"agreement"  and  "compact."  are  con- 
strued to  include  those  which  relate  to 
boundaries,  although  the  word  boundary 
js  not  used.  That  these  terms  should 
include  compacts  relating  to  boundaries 
results  from  necessary  implication,  from 
the  evident  consequence  resulting  from 
their  known  object,  and  from  the  subject 
matter,  the  context  and  the  historical 
reference  to  the  state  of  the  times  and 
country.  Rhode  Island  v.  Massachusetts, 
12  Pet.  657,  725,  9  L.  Ed.  1233.  See  Vir- 
ginia V.  Tennessee,  148  U.  S.  503,  525,  37 
L.  Ed.   537. 

93.  Consent  may  be  expressed  or  im- 
plied.— Virginia  v.  Tennessee,  148  U.  S. 
503,  525,  37   L.   Ed.   537. 

"Story    says    that    the    consent    may    be 


imphed,  and  is  always  to  be  imphed  when 
congress  adopts  the  particular  act  by 
sanctioning  its  object.^  and  aiding  in  en- 
forcing them;  and  observes  that  where  a 
state  is  admitted  into  the  Union,  notori- 
ously upon  a  compact  made  between  it 
and  the  slate  of  which  it  previously  com- 
posed a  part,  there  the  act  of  congress, 
admitting  such  state  into  the  Union,  is  an 
implied  consent  to  the  terms  of  the  com- 
pact. Knowledge  by  congress  of  the 
boundaries  of  a  state,  and  of  its  political 
subdivisions,  may  reasonably  be  presumed, 
as  much  of  its  legislation  is  affected  by 
■  hem  such  as  relates  to  the  territorial 
jurisdiction  of  the  courts  of  the  United 
States,  the  extent  of  their  collection  dis- 
tricts, and  of  districts  in  which  process, 
civil  and  criminal,  of  their  courts  may  be 
served  and  enforced."  Virginia  v.  Ten- 
nessee.   148   U.   S.   503.   521,  37   L.    Ed.   537. 

The  act  of  congress  admitting  the  state 
of  West  Virginia  into  the  Union  at  the 
request  of  the  commonwealth  of  Virginia, 
with  the  provisions  for  the  transfer  of 
those  counties  in  the  constitution  of  the 
new  state,  and  in  the  acts  of  the  Virginia 
legislature,  is  an  implied  consent  to  the 
agreement  of  those  states  on  that  sub- 
ject. Virginia  v.  West  Virginia,  11  Wall. 
39.    20    L.    Ed.    67. 

94.  Time  of  consent. — "In  the  present 
case,  the  consent  of  congress  could  not 
have  preceded  the  execution  of  the  com- 
pact, tor.  until  the  line  was  run.  it  could 
not  be  known  where  it  would  lie  and 
whether  or  not  it  would  receive  the  ap- 
proval of  the  states.  The  preliminary 
agreement  was  not  to  accept  a  line  run, 
whatever  it  might  be,  but  to  receive  from 
the  commissioners  designated  a  report  as 
to  the  line  which  might  be  run  and  es- 
tablished by  them.  After  its  considera- 
tion each  state  was  free  to  take  such 
action  as  it  might  judge  expedient  upon 
their  report.  The  approval  by  congress 
of  the  compact  entered  into  between  the 
states  upon  their  ratification  of  the  ac- 
tion of  their  commissioners  is  fairly  im- 
plied from  its  subsequent  legislation  and 
proceedings."  Virginia  v.  Tennessee.  148 
U.    S.    503.    521,    37    L.    Ed.    537. 

"If  the  boundary  established  is  so  run 
as  to  cut  off  an  important  and  valuable 
portion  of  a  state,  the  political  power  of 
the    state    enlarged   would    be   affected   by 
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(4)  Effect  of  Agreement. — Such  compacts,  when  consented  to  by  congress, 
are  of  binding  force,  and  finally  settle  the  boundary  between  them,  operating 
with  the  same  effect  as  a  treaty  between  sovereign  powers.  That  is,  that  the 
boundaries  so  established  and  fixed  by  compact  between  nations  become  con- 
clusive upon  all  the  subjects  and  citizens  thereof,  and  bind  their  rights;  and  are 
to  be  treated,  to  all  intents  and  purposes,  as  the  true  real  boundaries.^^  The 
construction  of  such  compacts  is  a  judicial  question. ^^ 

b.  Recognition  and  Acquiescence. — A  boundary  line  between  states  or  provinces, 
as  between  private  persons,  which  has  been  run  out,  located  and  marked  upon 
tlie  earth,  and  afterwards  recognized  and  acquiesced  in  by  the  parties  for  a  long 
course  of  years,  is  conclusive,  even  if  it  be  ascertained  that  it  varies  somewhat 
from  the  courses  given  in  the  original  grant;  and  the  line  so  established  takes 
effect,  not  as  an  alienation  of  territory,  but  as  a  definition  of  the  true  and  an- 
cient iioundarv.^"     But  where  one  state  never  acquiesced  in  the  boundary  claimed 


the  settlement  of  the  boundary;  and  to 
an  agreement  tor  the  running  of  such  a 
boundary,  or  rather  for  its  adoption  after- 
T\-ards.  the  consent  of  congress  may  well 
be  required.  But  the  running  of  a  bound- 
ary mav  have  no  effect  upon  the  political 
influence  of  either  state;  it  may  simply 
serve  to  mark  and  define  that  which  ac- 
tually existed  before,  but  was  undefined 
and  unmarked.  In  that  case  the  agree- 
ment for  the  running  of  the  line,  or  its 
actual  survey,  would  in  no  respect  dis- 
place the  rebtion  of  either  of  the  states 
to  the  general  government.  There  was, 
therefore,  no  compact  or  agreement  be- 
tween the  states  in  this  case  which  re- 
quired, for  its  validity,  the  consent  of 
congress,  with'n  the  meaning  of  the  con- 
stitution, until  they  had  passed  upon  the 
report  of  the  commissioners,  ratified  their 
action,  and  mutually  declared  the  bound- 
ary established  by  them  to  be  the  true 
and  real  boundary  between  the  states. 
Such  ratification  was  mutually  made  by 
each  state  in  consideration  of  the  ratifi- 
cation of  the  other."  Virginia  v.  Ten- 
nessee,  148   U.   S.   503.   520,   37    L.   Ed.   537. 

95.  Effect  of  agreement. — Virginia  v. 
Tennessee,  148  U.  S.  503.  525,  37  L.  Ed. 
537;  Rhode  Island  v.  Massachusetts.  12 
Pet.  657,  725.  9  L.  Ed.  1233;  Poole  v. 
Fleeger,  11  Pet.  1S5,  209,  9  L.  Ed.  680. 

The  plaintiffs,  in  the  circuit  court  of 
West  Tennessee,  instituted  an  ejectment 
for  a  tract  of  land  held  under  a  Virginia 
military  land  warrant,  situate  north  of  a 
line  called  Matthews's  line,  and  south  of 
Walker's  line,  the  latter  being  the  estab- 
lished boundary  between  the  spates  of 
Kentucky  and  Tennessee,  as  fixed  by  a 
compact  between  these  states,  made  in 
1S20:  by  which  compact,  although  the 
jurisdiction  over  the  territory  to  the  south 
of  Walker's  line  was  acknowledged  to 
belong  to  Tennessee,  the  titles  to  lands 
held  under  Virginia  military  land  war- 
rants, etc.,  and  grants  from  Kentucky, 
as  far  south,  as  "Matthews's  line."  were 
declared  to  be  confirmed;  the  state  of 
Kentucky  having,  before  the  compact, 
claimed   the   right   to   the   soil   as    well    as 


the  jurisdiction  over  the  territory,  and 
having  granted  lands  in  the  same;  the 
compact  of  1820  was  confirmed  by  con- 
gress. The  defendants  in  the  ejectment 
claimed  the  lands  under  titles  emanating 
from  the  state  of  North  Carolina,  in  1786, 
1794  and  1795,  before  the  formation  of 
the  state  of  Tennessee,  and  grants  from 
the  state  of  Tennessee  in  1809,  1811,  1812 
and  1814,  in  which  the  lands  claimed  by 
the  defendants  were  situated,  according 
to  the  boundary  of  the  state  of  Ten- 
nessee, declared  and  established  at  the 
time  the  state  of  Tennessee  became  one 
of  the  states  of  the  United  States.  The 
circuit  court  instructed  the  jury,  that  the 
state  of  Tennessee,  bj^  sanctioning  the 
compact,  admitted,  in  the  most  solemn 
form,  that  the  lands  in  dispute  were  not 
within  her  jurisdiction,  nor  within  the 
jurisdiction  of  Xorth  Carolina,  at  the 
time  they  were  granted;  and  that,  con- 
sequently, the  titles  were  subject  to  the 
compact.  Held,  that  the  instructions  of 
the  circuit  court  were  entirely  correct. 
Poole  r.  Fleeger,  11  Pet.  185,  9  L.  Ed. 
6S  >. 

06.  Ccnstruction. — Sim  v.  Irvine.  3  Dall. 
4-75,  454,  1  L.  Ed.  665;  Marlatt  v.  Silk,  11 
Pet.  1,  2,  IS,  9  L.  Ed.  609;  Burton  v.  Wil- 
l-nms,  3  Wheat.  529,  533,  4  L.  Ed.  452; 
rhode  Island  z:  ^Massachusetts,  12  Pet. 
657,  725,  9  L.  Ed.  1233.  See  ante,  "Con- 
st-uction  of  Description,"  III,   F. 

97.  Recognition  and  acquiescence. — Vir- 
ginia z\  Tennessee,  148  U.  S.  503.  37  L.  Ed. 
537;  Indiana  r.  Kentucky-,  136  U.  S.  479, 
34  L.  Ed.  329;  Missouri  z:  Kentucky,  11 
Vv'all.  395,  20  L.  Ed.  116;  Rhode  Island 
r.  Massachusetts,  4  How.  591,  11  L.  Ed. 
1116;  Louisiana  z\  Mississinpi,  202  U.  S. 
1.  53,  50  L.  Ed.  913;  Boyd  v.  Graves,  4 
Wheat.  513,  4  L.  Ed.  628;  Stone  z:  United 
States,  2  Wall.  525,  537,  17  L.  Ed.  765; 
Virginia  z:  Tennessee,  158  U.  S.  267,  270, 
30  L.  Ed.  976;  Louisiana  v.  Texas,  176 
U.  S.  1,  17.  44  L.  Ed.  347;  Pearcy  z: 
Stranahan,  205  U.  S.  257.  270,  51  L.  Ed. 
793.  See  the  titles  ESTOPPEL; 
LACHES. 

For    the    security   of   rights,   whether    of 
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by  an  adjoining  state,  but  from  time  to  time  made  efforts  to  regain  the  territory 
and  was  prevented  by  the  circumstances  of  the  case,  the  latter  cannot  acq.',  re 
title  by  prescription. ^"^  And  the  rule  applies  to  boundaries  between  the  states  of 
the   United    States   and   the  territories  belonging  to   the   United    States. ^^ 

2.  By  Judicial  Proceedings — a.  Jurisdiction. — See  the  title  Constitutiox.xl 
Law. 

b.  Mode  of  Proceedings — (1)  In  General. — Xo  court  acts  differently  in  dcci-l- 
ing  on  boundary  between  states  than  on  lines  between  separate  tracts  of  Ian  1 ;  if 
there  is  uncertainty  where  the  line  is,  if  there  is  a  confusion  of  boundaries  bv 
the  nature  of  interlocking  grants,  the  obliteration  of  marks,  the  intermixing  of 
possession  under  different  proprietors,  the  effects  of  accident,  fraud  or  time,  cr 
other  kindred  causes ;  it  is  a  case  appropriate  to  equity.  An  issue  at  law  is 
directed,  a  commission  of  boundary  awarded;  or,  if  the  court  are  satisfied,  wi.h- 
out  either,  they  decree  what  and  where  the  boundary  of  a  farm,  a  manor,  prov- 


states  or  individuals,  long  possession,  un- 
der a  claim  of  title,  is  protected.  And 
there  is  no  controversy  in  which  this 
great  principle  may  be  invoked  with 
greater  justice  and  propriety,  than  in  a 
case  of  disputed  boundary.  Rhode  Island 
V.  Massachusetts,  4  How.  591,  11  L.  Ed. 
1116.  See.  also,  ante,  "Relief  against 
Mistake,"  III.  G.  1,  a,   (2),   (b). 

98.  In  the  bill  of  Rhode  Island,  claim- 
ing to  have  an  adjustment  of  the  boundary 
between  her  and  the  state  of  Massachu- 
setts, allegations  are  made  of  the  inter- 
ference of  certain  causes  which  prevented 
her  resorting  to  measures  for  relief 
against  a  mistake  as  to  the  boundary  line 
alleged  to  have  been  established  by  the 
commissioners  of  Rhode  Island  and  Mas- 
sachusetts. The  state  of  Massa- 
chusetts, by  the  demurrer,  admits 
these  facts  as  stated;  and  the  facts 
asserted  in  the  bill  of  Rhode  Is- 
land must  be  taken  as  true;  it  is,  there- 
fore, not  necessary  to  decide  whether  they 
are  sufficient  to  excuse  the  delaJ^  But 
when  it  is  admitted  by  the  demurrer,  that 
Rhode  Island  never  acquiesced,  but  has, 
from  time  to  time,  made  efforts  to  regain 
the  territory,  by  negotiations  with  Mas- 
sachusetts, and  was  prevented  by  the  cir- 
cumstances she  mentions,  from  appealing 
to  the  proper  tribunals  to  grant  her  re- 
dress, the  court  cannot  undertake  to  say, 
the  possession  of  Massachusetts  has  been 
such  as  to  give  her  a  title  by  prescrip- 
tion; or  that  the  laches  of  Rhode  Island 
has  been  such  as  to  forfeit  her  right  to 
the  interposition  of  a  court  of  equity. 
Rhode  Island  v.  Massachusetts,  15  Pet. 
233,  10  L.  Ed.  721.  See  Florida  v.  Geor- 
gia. 17  How.  478,  493,  15  L.  Ed.  181; 
Cah'fornia  t'.  Southern  Pac.  Co.,  157  U. 
S.  229.  249.  39   L.   Ed.  683. 

It  would  be  imprssible  to  adopt  the 
same  rule  of  limitations  in  the  case  be- 
fore the  court,  on  these  pleadings.  Here, 
two  political  communities  are  concerned, 
who  cannot  act  with  the  same  prompt- 
ness as  individuals;  other  circumstances 
in  the  case  interpose  objections;  the  bound- 
ary in  question  was  in  a  wild  unsettled 
country,   and   the   error  in   fixing  the   line 


not  likely  to  be  discovered,  until  the  lands 
were  granted  by  the  respective  colonics, 
and  the  settlements  approached  the  dis- 
puted line;  and  the  only  tribunal  that 
could  relieve,  after  the  mistake  was  dis- 
covered in  1740,  was  on  the  other  side  of 
the  Atlantic,  and  was  not  bound  to  hear 
the  cause  and  to  proceed  to  judgment, 
except  when  it  suited  its  own  conveni- 
ence. The  same  reasons  that  prevent  the 
bar  of  limitations,  make  it  equally  evi- 
dent, that  a  possession  so  obtained  and 
held  by  Massachusetts,  under  such  cir- 
cumstances, cannot  give  a  title  by  pre- 
scription. Rhode  Island  v.  Massachusetts, 
15   Pet.  233.  234,   10  L.  Ed.  721. 

The  state  of  Rhode  Island  filed  a  bill 
against  the  commonwealth  of  Massachu- 
setts, claiming  that  the  boundary  between 
the  two  states  should  be  settled  by  the 
supreme  court  according  to  the  provisions 
of  the  original  charters  of  the  states,  re- 
spectively: stating  that  the  line  whkh  "had 
been  agreed  upon  by  tl;e  commissioners 
acting  for  the  states  while  colonies,  had 
been  agreed  to  by  the  commissioners  of 
Rhode  Island,  under  a  mistake,  and  set- 
ting forth  the  charters  of  both  the  states, 
the  proceedings  of  the  commissioners,  the 
acts  of  the  legislatures  respectively,  and 
many  other  matters  connected  with  the 
subject  in  controversy;  to  this  bill,  the 
state  of  ]\Iassachusetts  entered  a  general 
demurrer;  the  demurrer  was  overruled. 
Rhode  Island  2>.  Massachusetts,  15  Pet. 
23.-].   10  L.   Ed.  721. 

£9.  Petween  states  and  territories.^ 
United  States  r.  Texas,  162  U.  S.  1,  G3,  40 
L.    Ed.   867. 

In  United  States  v.  Texas,  162  U.  S.  1, 
60,  40  L.  Ed.  S67,  it  was  held,  on  the 
facts  stated,  that  the  United  States  had 
not  recognized  the  claim  of  Texas  to 
the  territory  in  dispute  and  had  the  right 
to  question  the  title  of  that  state,  .•\mong 
the  facts  relied  on  were  the  designation 
of  a  pest  office  in  the  disputed  territory 
for  a  short  time  as  being  in  "Greer 
County,  Texas,"  and  the  placing  of  such 
territory  in  a  particular  judicial  depart- 
ment of  Texas. 
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ince,  or  a  state,  is  and  shall  be.^  Where  there  is  a  bill  and  a  cross  bill,  each  state 
is  a  defendant,  and  the  court  can  pass  such  a  decree  as  the  case  requires. ^ 

(2)  Commission  of  Boundary — (a)  Commissioners  to  Run  Boundary. — 
When  one  state  files  a  bill  in  United  States  supreme  court  against  another,  to 
settle  disputed  boundaries,  the  court  may  appoint  commissioners  to  ascertain  and 
report  to  them.^ 

(b)  ConiUiissioncrs  to  Retrace,  Remark  and  Re-Estabiish. — The  court,  after 
deciding  where  the  true  and  proper  boundary  line  of  die  states  is,  will,  upon 
proper  application,  based  upon  a  showing  that  any  marks  for  the  identification 
of  the  line  have  been  obliterated  or  have  become  indistinct,  appoint  a  commission 
to  find  and  remark  the  same  with  proper  and  durable  monuments.^     The  com- 


1-  Mode  of  proceedings. — Rhode  Is- 
land V.  Alassachuserts.  J2  Pet.  057.  734,  9 
L.  Ed.  1233  See  Fowler  v.  Lindse\'.  3 
Dall.  411.  413,  1  L.  Ed.  658.  See  ante, 
"Jurisdiction."   II,   C,  2. 

"When  that  case  (Rhode  Island  v.  Mas- 
sachusetts) was  before  the  court  at  a 
sabsequent  term.  Chief  Justice  Taney, 
after  stating  that  the  case  was  of  peculiar 
character,  involving  a  question  of  bound- 
ary between  two  sovereign  states,  liti- 
gated in  a  court  of  justice,  and  that  there 
were  no  precedents  as  to  forms  and  modes 
of  proceedings,  said:  'The  subject  was, 
however,  fully  considered  at  January 
term,  1838,  when  a  motion  was  made  by 
the  defendant  to  dismiss  this  bill.  Upon 
that  occasion  the  court  determined  to 
frame  their  proceedings  according  to 
those  which  had  been  adopted  in  the 
English  courts,  in  cases  most  analogous 
to  this,  where  the  boundaries  of  great 
political  bodies  .  had  been  brought  into 
question.  And,  acting  upon  this  principle. 
it  was  then  decided,  that  the  rules  and 
practice  of  the  court  of  chancery  should 
govern  in  conducting  this  suit  to  a  final 
issue.  The  reasoning  upon  which  that 
decision  was  founded  is  fully  stated  in 
the  opinion  then  delivered;  and  upon  re- 
examining the  subject,  we  are  quite  satis- 
fied as  to  the  correctness  of  this  decision.' 
Rhode  Island  v.  Massachusetts,  14  Pet. 
210.  256,  10  L.  Ed.  423.  The  above  cases. 
New  Jersey  v.  New  York,  5  Pet.  284,  8 
L.  Ed.  127;  Missouri  v.  Iowa.  7  How. 
660,  12  L.  Ed.  861;  Florida  v.  Georgia,  17 
How.  478,  15  L.  Ed.  181;  Alabama  v. 
Georgia,  23  How.  505,  16  L.  Ed.  556;  Vir- 
ginia V.  West  Virginia,  11  Wall.  39,  20 
L.  Ed.  67;  Missouri  v.  Kentucky.  11  Wall. 
.•395.  20  L.  Ed.  116;  Indiana  v.  Kentucky, 
136  U.  S.  479,  34  L.  Ed.  329,  and  Ne- 
braska V.  Iowa,  143  U.  S.  359,  36  L.  Ed. 
786  were  all  original  suits  in  equity  in 
this  court,  involving  the  boundary  of 
states."  United  States  v.  Texas,  143  U. 
S.  621.  647,  36  L.   Ed.  285. 

2.  Decree  on  b:ll   and  cross  bill. — Mis 
souri   V.   Iowa,  7   How.  660,   12   L.   Ed.   861 
See   Virginia   7'.    W^est    Virginia,    11    Wall. 
39,   54,  20   L.   Ed.  67. 

3.  Ccmmissioners  to  run  boundary. — 
Rhode  Island  z'.  Massachusetts,  12  Pet. 
«57,   9    L.    Ed.    1233;    New    York   v.    Con- 


necticut, 4  Dall.  1,  1  L.  Ed.  715;  Mis- 
srMiri  v.  Nebraska.  196  U.  S.  23,  37,  49  L. 
Ed.    372. 

If  either  state  desires  a  new  survey, 
the  court  will  order  one  to  be  made,  ap- 
point commissioners  for  that  purpose  and 
cause  monuments  to  be  placed  so  as  to 
permanently  mark  the  boundary  line  be- 
tween the  two  states.  The  disposition  of 
the  case  by  final  decree  is  postponed  for 
forty  days,  in  order  that  the  court  may 
be  advised  as  to  the  wishes  of  the  parties 
in  respect  of  these  details.  Missouri  v. 
Nebraska,  196  U.  S.  23.  37,  49  L.  Ed.  372. 

4.  Commissioners  to  rerun  boundaries. 
— Missouri  v.  Iowa,  160  U.  S.  688.  40  L. 
Ed.  583;  Tennessee  v.  Virginia,  177  U.  S. 
501,  44  L.  Ed.  863;  Virginia  v.  Tennessee, 
148  U.  S.  503,  37  L.  Ed.  537;  Indiana  v. 
Kentucky,   159   U.   S.   275,  40   L.   Ed.   149. 

On  a  proper  application,  based  upon  a 
showing  that  any  marks  for  the  identifica- 
tion of  a  state  boundary  have  been  ob- 
literated or  have  become  indistinct,  an  or- 
der may  be  made  for  the  restoration  of 
such  marks  without  any  change  of  the 
line.  Virginia  v.  Tennessee,  148  U.  S. 
503,  528,  37  L.  Ed.  537.  "Subsequently, 
on  May  15,  1893,  a  motion  was  made  on 
behalf  of  the  state  of  Virginia  to  restore 
the  boundary  ma'-ks  between  the  two 
states  alleged  to  be  indistinct  and  obliter- 
ated and  to  allow  complainant  to  take  ad- 
ditional testimony,  the  consideration  of 
which  was  postponed  to  October  term, 
1893,  when  and  on  October  16,  1893,  the 
motion  was  denied."  Virginia  v.  Ten- 
nessee,  158   U.   S.  267,  270.  39   L.  Ed.   976. 

In  Iowa  V.  Illinois,  147  U.  S.  1,  37  L. 
Ed.  55,  an  interlocutory  decree  was  en- 
tered wherebv  it  was  "ordered,  adjudged, 
and  declared  by  this  court  that  the  bound- 
ary line  between  the  state  of  Iowa  and 
the_  state  of  Illinois  is  the  middle  of  the 
main  navigable  channel  of  the  Mississippi 
River  at  the  places  where  the  nme  bridges 
mentioned  in  the  pleadings  cross  said 
river:  and  it  is  further  ordered  that  a  com- 
mission be  appointed  to  ascertnir  and 
designate  at  said  places  the  boundary  line 
between  the  two  states,  sa'd  com  iiission 
consisting  of  th-ee  cf^mpetent  persons,  to 
be  named  by  the  court  upon  suggestion 
of  counsel,  and  be  required  to  make  a 
proper    examination,    and    to    delineate    on 
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mission  has  no  authority  to  run  or  establish  any  other  or  new  Hne.-^ 

(c)  Confirmation  of  Commissioner's  Report — aa.  In  General. — For  cases 
confirming  the  reports  of  commissioners  appointed  to  establish  or  to  rerun,  re- 
mark and  retrace  the  boundaries  of  adjoining  states,  see  note/^ 

bb.  Finality  of  Decree  of  Coiufirmaiioit. —  In  the  exercise  of  original  jurisdic- 
tion in  the  determination  of  the  boundary  line  between  sovereign  states,  the  court 
proceeds  only  upon  the  utmost  circumspection  and  dclil>eration,  and  no  order  can 
stand  in  respect  of  which  full  op()ortunity  to  be  heard  has  not  been  afifordedJ 

c.  Parties — (1)  Inhabitants  of  Dtsputed  Territory. — Where  a  suit  is  brought 
by  one  state  against  an  adjoining  state  to  settle  a  disputed  boundary,  the  people 
inhabiting  the  disputed  territory  need  not  be  made  parties.* 

(2)  Intervention  of  United  States. — As  there  is  no  mode  of  proceeding  by 
which  the  United  States  can  bring  into  review  the  decision  of  this  court  upon 
a  question  of  boundary  between  two  states,  justice  requires  that  the  United  States, 
which  represent  the  rights  and  intert-ts  of  the  other  twenty-nine  states,  should 
have  an  opportunity  of  being  heard  before  the   boundary  is  established.^ 


maps  prepared  for  that  purpose  the  true 
line  as  determined  by  this  court,  and  re- 
port the  same  to  the  court  for  its  fur- 
ther action."  Iowa  v.  Illinois,  151  U.  S. 
238,   38    L.   Ed.    145. 

5.  Tennessee  v.  Virginia,  177  U.  S.  501, 
44  L.  Ed.  863. 

6.  Confirmation  of  report. — Tennessee 
V.  Virginia,  190  U.  S.  64,  47  L.  Ed.  956; 
Indiana  v.  Kentucky,  163  U.  S.  520,  41 
L.  Ed.  250;  Indiana  v.  Kentucky,  167  U. 
S.  270,  42  L.  Ed.  164;  Missouri  v.  Iowa, 
10  How.  1,  13  L.  Ed.  303;  Missouri  v. 
Iowa,   165  U.   S.  118,  41   L.   Ed.  655. 

The  court  will  modify  the  line  deline- 
ated in  the  report  of  the  commissioners, 
and  that  portion  of  the  line  will  be  fixed 
and  established  in  accordance  with  a  com- 
pact entered  into  by  the  adjoining  states, 
and  expressed  in  the  concurrent  laws  of 
said  states,  which  received  the  consent  of 
congress.  Tennessee  v.  Virginia,  190  U. 
S.  64,  47  L.  Ed.  956. 

7.  Finality  of  decree  of  confirmation. — 
"It  js  objected  by  the  state  of  Iowa  that 
the  order  of  April  10  (confirming  the  com- 
missioner's report)  was  a  final  finding  and 
decree,  and  that  it  cannot  be  changed 
or  set  aside  upon  motion  at  a  term  of 
court  subsequent  to  that  at  which  it  was 
entered;  but  we  regard  the  order  as  inter- 
locutory merely.  The  confirmation  of  the 
report  was  but  a  step  in  the  cause  and 
not  a  final  decree  deciding  and  disposing 
of  the  whole  merits  of  the  cause,  and  dis- 
charging the  parties  from  further  attend- 
ance. We  cannot  dispose  of  the  case  by 
piecemeal,  and  until  the  boundary  line 
throughout  its  extent  is  determined,  all 
orders  in  the  case  will  be  interlocutory." 
Iowa  V.  Illinois,  151  U.  S.  238,  241,  242,  38 
I..   Ed.   145. 

8.  Parties — Inhabitants  of  disputed  ter- 
ritory.—"It  is  said  that  the  people  inhabit- 
ing the  disputed  territory  ought  to  be 
made  parties,  as  their  rights  are  aflfccted. 
It  might,  with  the  same  reason,  be  ob- 
jected, that  a  treaty  or  compact  settling 
boundary  required  the  assent  of  the  people 


to  make  it  valid,  and  that  a  decree  under 
the  ninth  article  of  confederation  was 
void;  as  the  authority  to  make  it  was  de- 
rived from  the  legislative  power  only. 
The  same  objection  was  overruled  in  Penn 
f.  Baltimore;  and  in  Poole  v.  Fleeger, 
this  court  declared,  that  an  agreement  be- 
tween states,  consented  to  by  congress, 
bound  the  citizens  of  each  state.  There 
are  two  principles  of  the  law  of  nations, 
which  would  protect  them  in  their  prop- 
erty: 1st.  That  grants  by  a  government 
de  facto,  of  parts  of  a  disputed  territory 
in  its  possession,  are  valid  against  the 
state  which  had  the  right.  De  La  Croix 
V.  Chamberlain.  12  Wheat.  599,  600-3,  6 
L.  Ed.  741.  2d.  That  when  a  territory 
is  acquired  by  treaty,  cession,  or  even 
conquest,  the  rights  of  the  inhabitants  to 
property  are  respected  and  sacred.  John- 
son V.  Mcintosh,  8  Wheat.  543.  589,  5  L. 
Ed.  681;  Henderson  v.  Poindexter,  12 
Wheat.  530,  535,  6  L.  Ed.  718;  United 
States    V.    Arredondo,     6     Pet.     691.     712, 

8  L.  Ed.  547;  United  States  v.  Perche- 
man,  7  Pet.  51.  8  L.  Ed.  604;  United  States 
V.  Clarke.  8  Pet.  436.  445,  8  L.  Ed.  1001; 
Dclassus  V.  United  States,  9  Pet.   117,  133*, 

9  L.  Ed.  71;  Smith  v.  United  State's.  10 
Pet.  326,  330,  718.  9  L.  Ed.  442." 
Rhode  Island  v.  Massachusetts,  12  Pet 
657,   748,  9    L.    Ed.   1233. 

9.     Intervention      cf 
Florida    z'.    Georgia,    17 
Ed.    181.      See    Coffee   v. 
S.   1,   17,  31    L.  Ed.   51. 

The  attorney  general  having  filed  an 
information,  stating  that  the  interests  of 
the  United  States  are  involved  in  the 
establishment  of  the  boundary  line  be- 
tween Florida  and  Georgia,  he  has  a  right 
to  appear  on  behalf  of  the  United  States 
^nd  adduce  proofs  in  support  of  the 
boundary  claimed  by  them  to  be  the  true 
one,  and  to  be  heard  at  the  argument. 
Florida  v.  Georgia,  17  How.  478.  15  L  Ed 
181. 

"Nor   is   the   intervention   of   the   United 
States    derogatory    to    the    dignity    of    the 


United     States.— 

rinw.     478.     15     L. 
Groover,    123    U. 
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d.  Pleading — (1)  In  General. — In  ordinary  cases  between  individuals,  the 
court  of  chancery  has  always  exercised  an  equitable  discretion  in  relation  to  its 
rules  of  pleading,  whenever  it  has  been  found  necessary  to  do  so  for  the  purposes 
of  justice,  and  in  a  case  in  which  two  sovereign  states  are  contesting  a  question 
of  boundary,  the  most  liberal  principles  of  practice  and  pleading  ought,  un- 
questionably, to  be  adopted,  in  order  to  enable  both  parties  to  present  their  re- 
spective claims  in  their  full  strength. ^^  The  rules  in  chancery  should,  however, 
substantially  govern  in  conducting  the  suit  to  a  final  issue. ^^ 

(2)    Multifariousness. — See  the  title  Multifariousness. 

e.  Question  of  Latv  and  Fact. — Whether  a  particular  place  is  within  the  bound- 
aries of  a  state  is  not  a  question  of  law  for  the  court,  but  a  matter  of  fact  for 
the  jury  to  determine.^-     Whether  or  not  the  waters  of  the  Ohio  passed  between 


litigating  state?,  or  any  impeachment  of 
their  good  faith.  It  merely  carries  into 
effect  a  provision  of  the  constitution, 
which  was  adopted  by  the  states  for  their 
general  safety;  and,  moreover,  maintains 
that  universal  principle  of  justice  and  eq- 
uity, which  gives  to  every  party,  whose 
interest  will  be  affected  by  the  judgment, 
the  right  to  be  heard."  Florida  v.  Geor- 
gia.  17   How.  4~S.  494.  15   L.   Ed.   181. 

10.  Pleading  in  general. — Rhode  Island 
V.  Massachu.^etts.  14  Pet.  210,  10  L.  Ed. 
423.  See  the  titles  DEMURRERS; 
PLEADING. 

In  a  controversy  where  two  sovereign 
states  are  contesting  the  boundary  be- 
tween them,  it  is  the  duty  of  the  court  to 
mould  the  rules  of  chancery  practice  and 
pleading  in  such  a  manner  as  to  bring 
the  case  to  a  final  hearing  on  its  merits; 
it  is  too  important  in  its  character,  and 
the  interests  concerned  too  great,  to  be 
decided  upon  the  mere  technical  principles 
of  chancery  pleading.  Rhode  Island  z'. 
Massachusetts,  14  Pet.  210,  10  L.  Ed.  423. 

If  a  plea  put  in  by  the  defendant  may 
in  any  degree  embarrass  the  complainant, 
in  bringing  out  the  proofs  of  the  claim  on 
which  he  relies,  the  case  ought  not  to 
be  disposed  of  on  such  an  issue;  un- 
doubtedly, the  defendant  must  have  the 
full  benefit  of  the  defense  which  the  plea 
discloses,  but  at  the  same  time,  the  pro- 
ceedings ought  to  be  so  ordered  as  to 
give  the  complainant  a  full  hearing  on 
the  whole  of  his  case.  Rhode  Island  z>. 
Massachusetts,  14   Pet.  210.  10  L.  Ed.  423. 

The  state  of  Rhode  Island,  in  a  bill 
against  the  state  of  Massachusetts,  for 
the  settlement  of  the  boundary  between 
the  states,  had  set  forth  certain  facts  on 
which  she  relied  in  support  of  her  claim 
for  the  decision  of  the  supreme  court, 
that  the  boundary  claimed  by  the  state 
of  Massachusetts  was  not  the  true  line 
of  division  between  the  states,  according 
to  their  respective  charters;  to  this  bill, 
the  state  of  Massnchusetts  put  in  a  plea 
and  answer;  which  the  counsel  for  the 
state  of  Rhode  Island  deemed  to  be  in- 
sufficient. On  a  question,  whether  the 
plea  and  answer  were  insufficient,  the 
court  held,  that  as,  if  the  coiirt  proceeded 
to  decide  upon  the  plea,  it  must  assume, 


without  any  proof  on  either  side,  that  the 
facts  stated  in  the  plea  were  correctly 
stated,  and  incorrectly  set  forth  in  the 
bill,  then  it  would  be  deciding  the  case 
upon  such  an  issue  as  would  strike  out 
the  very  gist  of  the  complainant's  case; 
and  exclude  the  facts  upon  which  the 
whole  equity  was  founded,  if  the  com- 
plainant had  any.  The  court  held,  that 
it  would  be  unjust  to  the  complainant  not 
to  give  an  opportunity  of  being  heard, 
according  to  the  real  state  of  the  case  be- 
tween the  parties;  and  to  shut  out  from 
consideration  the  many  facts  on  which  he 
relied  to  maintain  his  suit.  Rhode  Island 
7'.  Massachusetts,  14  Pet.  210,  211,  10  L. 
Ed.   423. 

11.  Rules  in  chancery  governs. — In  a 
case  in  which  two  sovereign  states  of  the 
United  States  are  litigating  a  question  of 
boundary  between  them,  in  the  supreme 
court  of  the  United  States,  the  court  have 
decided,  that  the  rules  and  practice  of 
the  court  of  chancery  should,  substanti- 
ally, govcn  in  conducting  the  suit  to  a 
final  issue.  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  735,  739,  9  L.  Ed.  1233. 
The  court,  on  re-examining  the  subject, 
are  fully  satisfied  with  the  decision. 
Rhode  Island  t'.  Massachusetts,  14  Pet. 
210.  10   L.   Ed.  423. 

12.  Question  of  law  and  fact. — United 
StPles  z\  Jack-alow,  1  Black  484,  17  L.  Ed. 
225 

"We  have  not  referred  to  this  bound- 
ary of  New  York  for  the  purpose  of  de- 
termining it.  or  even  expressing  an  opin- 
ion upon  it.  but  for  the  purpose  of  say- 
ing that  the  boundary  of  a  state,  when 
a  material  fact  in  the  determination  of 
the  extent  of  the  jurisriiction  of  a  court, 
is  not  a  simple  question  of  law.  The 
description  of  a  boundary  may  be  a  mat- 
ter of  construction,  which  belongs  to  the 
court;  but  the  application  of  the  evidence 
in  the  ascertainment  of  it  as  thus  described 
and  interpreted,  with  a  view  to  its  loca- 
tion and  settlement,  belongs  to  the  jury. 
All  the  testimony  bearing  upon  this  ques- 
tion, whether  of  maps,  surveys,  practical 
location,  and  the  like,  should  be  sub- 
mitted to  them  under  proper  instructions 
to  find  the  fact."  United  States  v.  Jack- 
alow,   1    Black  484,   487,    17   L.   Ed.   225. 
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Green  River  Island  and  the  mainland  of  Indiana,  when  Kentucky  became  a  state 
and  her  boundaries  were  established,  is  a  question  of  fact.^^ 

f.  Decree. — When  a  boundary  between  two  states  becomes  a  judicial  question, 
to  be  decided  in  the  supreme  court,  the  assent  or  dissent  of  the  United  States  can- 
not influence  the  decision,  and  that  decision,  when  pronounced,  is  conclusive  upon 
the  United  States,  as  well  as  upon  the  states  that  are  parties  to  the  suit.^** 

g.  Costs. — The  rule,  in  boundary  cases  between  states,  that  the  costs  are  to 
be  divided,  is  not  absolute. ^'^  While  in  many  cases  of  that  kind  both  parties  are 
equally  interested  in  having  the  boundary  settled,  and,  whichever  state  begins 
the  suit,  both  equally  are  actors, ^^  yet  when  there  is  no  indication  that  the  de- 
fendants desired  or  needed  the  determination  of  the  court,  there  is  no  reason  why 
the  plaintiff  should  not  suffer  the  usual  consequence  of  failure  to  establish  its 
cause. ^'''  The  successful  state  may  ask  for  costs  if  it  sees  fit.  Whether  or  not 
it  is  inconsistent  with  the  dignity  of  the  state  to  ask  for  costs,  is  its  own  affair. ^^ 

h.  Rez'iezv. — Where  the  boundary  line  of  adjoining  states  divided  a  bridge, 
which  crossed  the  river  constituting  the  boundary,  was  a  question  of  fact,  ti.e 
finding  of  which,  by  a  state  court,  will  not  be  reviewed  by  the  United  States  su- 
preme court.  ^'^ 

IV.  National  Boundary. 

It  is  a  part  of  the  general  right  of  sovereignty,  belonging  to  independent  na- 
tions, to  establish  and  fix  the  disputed  boundaries  between  their  respective  limits.-'-' 
The  question  of  boundary  between  independent  nations  is  one  for  the  political 


13.  Indiana  v.  Kentucky,  136  U.  S.  479, 
509,    34    L.    Ed.    329. 

14.  Decree — Florida  v.  Georgia,  17 
How.  478,  494,   15   L.   Ed.   181. 

15.  Costs— Missouri  v.  Illinois,  202  U. 
S.  598,  50  L.  Ed.  1160.  See  United  States 
V.  Texas,  162  U.  S.  1,  40  L.  Ed.  867.  See, 
generally,  the  title  COSTS. 

16.  Missouri  v.  Illinois,  202  U.  S.  598, 
599,  50  L.   Ed.  1160. 

Thus  counter  relief  was  asked  by  the 
defendant  in  Nebraska  v.  Iowa;  143  U.  S. 
359,  36  L.  Ed.  186;  Missouri  v.  Iowa,  160 
U.   S.   688,   40   L.   Ed.   583. 

17.  "As  to  the  nature  of  this  suit,  the 
plaintifif  alleged  serious  pecuniary  damage 
to  itself  by  the  deposit  of  great  quantities 
of  filth  upon  the  portion  of  the  bed  of 
the  Mississippi  alleged  to  belong  to  it, 
and,  in  short,  framed  its  bill  like  any 
ordinary  bill  by  a  private  person  to  re- 
strain a  nuisance.  The  chief  difference 
was  in  the  size  of  the  nuisance  alleged. 
There  is  no  indication  that  the  defend- 
ants desired  or  needed  the  determination 
of  this  court,  as  states  well  might,  when 
their  jurisdiction  was  in  doubt.  So  far 
as  this  point  is  concerned,  there  is  no 
reason  why  the  plaintiff  should  not  suffer 
the  usual  consequence  of  failure  to  es- 
tablish its  case."  Missouri  z'.  Illinois,  202 
U.   S.   598,  599,   50   L.    Ed.   1160. 

18.  Missouri  v.  Illinois,  202  U.  S.  598, 
50    L.    Ed.    1160. 

19.  Review. — Keokuk,  etc..  Bridge  Co. 
V.  Illinois,  175  U.  S.  626,  631,  632,  44  L. 
Ed.  299.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  333. 

20.  National  boundaries. — Poole  v. 
Flecger,  11  Pet.  185,  '.)  L.  Ed.  680;  Vir- 
ginia 7'.  Tennessee,  143  U.  S.  503,  37  L. 
Ed.   537. 


It  is  a  sound  principle  of  law,  and 
applies  to  the  treaty-making  power  of  the 
government  of  the  United  States,  whether 
exercised  with  a  foreign  nation  or  an 
Indian  tribe,  that  all  questions  of  bound- 
ary may  be  settled  by  the  parties  to  the 
treaty;  and  to  the  exercise  of  that  high 
function  of  the  government,  within  its 
constitutional  powers,  neither  the  rights 
of  a  state,  nor  of  an  individual,  can  be 
interposed.  Lattimer  v.  Poteet,  14  Pet. 
4,  10  L.  Ed.  328. 

Had  France  and  Spain  agreed  upon  the 
boundaries  of  the  retroceded  territory,  be- 
fore Louisiana  was  acquired  by  the 
United  States,  that  agreement  would  un- 
doubtedly have  ascertained  its  limits.  But 
the  declarations  of  France,  made  after 
parting  with  the  province,  cannot  be  ad- 
mitted as  conclusive;  in  questions  of  th's 
character,  political  considerations  have 
too  much  influence  over  the  c(  nduct  of 
nations,  to  permit  their  declarations  to 
decide  the  course  of  an  independent  gov- 
ernment, in  a  matter  vitally  interestiu'Tf 
to  itself.  Foster  v.  Neilson,  2  Pet.  253, 
7    L.    Ed.    415. 

"It  is  an  important  fact  in  this  connec- 
tion that  prior  to  the  treatv  of  1830  the 
United  States  of  America  and  the  Unitid 
Mexican  States,  by  the  treaty  between 
them  of  January  12,  1828.  recognized  the 
boundaries  of  the  respective  countries  to 
be  as  fixed  by  the  treaty  of  1819-1821.  S 
Stat.  372,  374.  And  this  position  was 
maintained;  for  by  a  treaty  concluded  in 
1838  between  the  United  States  and  the 
Republic  of  Texas,  the  latter  recognized 
as  binding  upon  it  the  treaty  made  iii 
1828  with  the  United  Mexican  States. 
Treaties  and  Conventions  (1776-1887'>.  n. 
1079.      And    in    the    settlement    ma.de    i:i 
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departments  of  the  governments, 21  and  the  boundaries  so  established  and  fixed 
by  compact  between  nations,  become  conclusive  upon  all  the  subjects  and  citizens 
thereof,  and  bind  their  rights;  and  are  to  be  treated,  to  all  intents  and  purposes 
as  the  real  boundaries. -- 

Construction. — The  construction  of  such  a  compact  is  a  judicial  question. ^3 
In  the  construction  of  a  treaty  between  two  nations,  settling  the  boundaries,  the 
intention  of  the  two  governments,  as  gathered  from  the  words  of  the  treaty, 
must  control;-^  and  the  entire  instrument  must  be  examined  in  order  that  the 
real  intention  of  the  contracting  parties  may  be  ascertained. 2^  For  that  purpose, 
a  map  to  which  the  contracting  parties  referred  is  to  be  given  the  same  effect  as 
if  it  had  been  expressly  made  a  part  of  the  treaty. ^^  A  court  is  not  justified,  upon 
any  fair  interpretation  of  such  treaty,  in  assuming  that  the  parties  regarded  such 
map  as  absolutely  correct,  in  all  respects,  and  not  to  be  departed  from  in  any  par- 
ticular or  under  any  circumstances;  it  was  not  intended  by  the  parties  that  the 
words  of  the  treaty  should  be  literally  followed,  if,  by  so  doing,  the  real  object 
of  the  treatv  would  be  defeated.-' 

The  boundaries  of  the  United  States  by  the  treaty  of  1783  were  the 
external  boundaries  of  the  several  states;  the  United  States  did  not  acquiie  any 


1850  between  the  United  States  and  the 
state  of  Texas  the  latter  agreed  that  its 
boundary  on  the  north  should  commence 
at  the  point  at  which  the  meridian  of  100 
degrees  west  from  Greenwich  is  inter- 
sected by  the  parallel  of  36  degree  30 
seconds  north  latitude,  and  run  from  that 
point  west  to  the  meridian  103  degrees 
west  from  Greenwich,  then  due  south  to 
the  32d  degree  of  north  latitude,  thence 
on  that  parallel  to  the  Rio  Bravo  del 
Norte,  and  thence  with  the  channel  of 
that  river  to  the  Gulf  of  Mexico.  9  Stat. 
446,  ch.  49;  United  States  r.  Texas,  162 
U.  S.  1,  39,  40  L.  Ed.  867."  United  States 
V.  Choctaw  Nations,  179  U.  S.  494,  509,  45 
L.   Ed.  291. 

The  treaty  of  1795  was  not  a  cession  of 
territory  by  Spain  to  the  United  States, 
but  the  recognition  of  a  boundary  line, 
and  an  admission,  by  Spain,  that  all  the 
territory  on  the  American  side  of  the 
line  was  originally  within  the  United 
States.  Pollard  v.  Hagan,  3  How.  212,  11 
L.  Ed.  565;  Robinson  v.  Minor,  10  How. 
627,  643,  13  L.  Ed.  568;  Coffee  v.  Groover, 
123   U.   S.   1,  24,   31    L.   Ed.   51. 

Texas  and  United  States. — See  United 
States  V.  Texas,  162  U.  S.  1.  40  L.  Ed. 
867,  for  statement  of  facts  and  determi- 
nation of  true  boundary  between  Texas 
and   the   United    States   terrritory. 

21.  A  political  question. — Foster  v.  Neil- 
son,  2  Pet.  253,  7  L.  Ed.  415;  Garcia  v. 
Lee,  12  Pet.  511,  512,  9  L.  Ed.  1176;  United 
States  V.  Arredondo,  6  Pet.  691,  711,  8 
L  Ed.  547;  Coffee  v.  Groover.  123  U.  S. 
1,  30,  31  L.  Ed.  51.  See  the  title  CON- 
STITIONAL   LAW. 

22.  Effect  of  settlement. — Poole  v. 
Fleeger,  11  Pet.  185,  9  L.  Ed.  680;  Vir- 
ginia V.  Tennessee,  148  U.  S.  503,  37  L.  Ed. 
537;  Garcia  v.  Lee,  12  Pet.  511,  9  L.  Ed. 
1176;  Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  9  L.  Ed.  1233;  United  States  v. 
Arredondo,  6  Pet.  691,  711,  8  L.  Ed.  547; 
Henderson  v.  Poindexter,  12  Wheat.  530, 
6  L.   Ed.   718. 


In  a  controversy  between  two  nations, 
concerning  national  boundary,  it  is 
scarcely  possible,  that  the  courts  of  either 
should  refuse  to  abide  bj^  the  measures 
adopted  by  its  own  government.  There 
being  no  common  tribunal  to  decide  be- 
tween them,  each  determines  for  itself 
on  its  own  rights;  and  if  they  cannot  ad- 
just their  differences  peaceably,  the  right 
remains  with  the  strongest.  The  judiciary 
is  not  that  department  of  the  government 
to  which  the  assertion  of  its  interests 
against  foreign  powers  is  confided;  and 
its  duty  commonly  is  to  decide  upon  in- 
dividual rights,  according  to  those  prin- 
ciples which  the  political  departments  of 
the  nation  have  established;  if  the  course 
of  the  nation  has  been  a  plain  one,  its 
courts  would  hesitate  to  pronounce  it  er- 
roneous. Foster  v.  Neilson,  2  Pet.  253, 
7    L.    Ed.   415. 

23.  Construction  a  judicial  question. — 
Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  9   L.   Ed.    1233. 

24.  Intention  controls. — L^nited  States 
V.  Texas,  162  U.  S.  1,  37,  40  L.  Ed.  867. 

25.  Entire  instrument  must  be  examined. 
—United  States  v.  Texas,  162  U.  S...1,  37, 
40   L.   Ed.   867. 

26.  Map  referred  to  becomes  part  of 
contract. — United  States  z\  Texas,  162  U. 
S.  1,  37.  40  L.  Ed.  867.  See  ante,  "Gen- 
eral  Rules  as  to  Construction,"  II,  A.  4. 

27.  United  States  v.  Texas,  162  U.  S. 
1,  37,  40   L.  Ed.  867. 

In  United  States  v.  Texas,  162  U.  S.  1, 
40  L.  Ed.  867,  it  was  held  that  the  Melish 
map  of  1818,  which  was  referred  to  in  the 
treaty  between  the  United  States  and 
Spain  in  1819,  was  taken  ?s  a  general 
basis  for  the  adiustment  of  boundaries, 
but  the  rights  of  the  two  nations  were 
made  subject  to  the  location  of  the  lines, 
wnth  more  precision  at  a  subsequent  time, 
by  commissioners  and  surveyors  appointed 
bv  the  respective  governments.  It  was 
also  held  that  a  reference  in  the  treaty 
to  the  100th  meridian  was  to  that  meridian 
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territory  by  that  treaty. ^s 

The  boundary  between  the  United  States  and  an  Indian  tribe,  sur- 
veyed by  the  parties  and  acquiesced  in  for  more  than  thirty  years,  cannot  be 
made  the  subject  of  dispute  by  reference  to  courses  and  distances  called  for  in 
the  patents  under  which  the  parties  claimed,  or  on  some  newer  construction  of 
their  title  deeds.^^ 

Territorial  jurisdiction  over  tide  water.— As  between  nations,  the  mini- 
mum limit  of  the  territi  rial  jurisrliction  of  a  nation  over  tide  waters  is  a  marine 
league  from  its  coast ;  bays  wholly  within  its  territory,  not  exceeding  two  marine 
leagues  in  width  at  the  mouth,  are  within  this  limit.  The  open  sea  within  this 
limit  is,  of  course,  subject  to  the  common  right  of  navigation  ;  and  all  Govern- 
ments, for  the  purpose  of  self  protection  in  time  of  war  or  for  the  prevention 
of  frauds  on  its  revenue,  exercise  an  authority  beyond  this  limit.-^" 

Waters  and  Watercourses  as  Boundary. — \Vhere  a  river,  lake,  etc.,  con- 
stitute the  boundary  between  nations,  the  middle  of  the  river,  lake,  etc..  is  usu- 
ally considered  as  the  boundary  ;  of  course  it  may  be  settled  otherwise  by  treaty 
or  con  vent  ion. •'5^ 

V.    Counties. 

A  state  has  the  right  to  define  the  boundaries  of  its  counties.^^  f]-,g  general 
rule  is  that  where  two  counties  border  on  a  navigable  river,  the  middle  of  the 
bed  of  the  river  is  the  boun-'ary  line.^-" 

VI.     Judicial  Districts. 

See  the  title  Courts. 


astronomically  located,  and  not  neces- 
sarily to  the  100th  meridian  as  located 
on  the   Melish  map. 

"The  convention  or  contract  between 
the  United  States  and  Texas,  as  embraced 
in  their  respective  enactment  of  1850,  to- 
gether with  the  subsequent  acts  of  the 
two  governments,  require,  in  the  deter- 
mination of  the  present  controversy,  that 
the  100th  meridian,  mentioned  in  the 
treaty  of  1819,  be  taken  to  be  the  true 
100th  meridian,  and,  consequently,  that 
the  line,  'following  the  course  of  the  Rio 
Roxo  westward  to  the  degree  of  longi- 
tude 100  west  from  London,'  must  go,  and 
was  intended  to  go,  to  the  true  or  actual 
100th  meridian,  and  not  stop  at  the  Me- 
lish 100th  meridian."  United  States  v. 
Texas.   162   U.   S.   1,  42,  40  L.   Ed.   867. 

28.  Boundary  of  United  States  by 
treaty  of  1783. — Harcourt  7'.  Gaillard.  12 
Wheat.  .52,'}.  .526,  6  L.  Ed.  716;  Rhode  Is- 
land V.  Massachusetts,  12  Pet.  657,  729, 
9  L.  Ed.  12.'}3.  See  Strother  v.  Lucas.  12 
Pet.   410,   436,  9   L.    Ed.   1137. 

"No  fact  was  more  proininent  in  our 
historj\  none  could  have  been  more 
strongly  impressed  on  the  members  of 
the  general  and  state  conventions,  than 
that  contests  for  the  vacant  lands  of  the 
crown  long  threatened  the  dissolution  of 
the  confederation,  which  existed,  practi- 
cally and  by  common  consent,  from  1774 
to  1781;  when,  after  five  years  of  discus- 
sion, it  was  ratified  by  the  legislatures  of 
all  the  states.  This  court  has  attested  the 
fact.  Fletcher  v.  Peck.  6  Cranch  87,  142. 
3  L.  Ed.  162;  Handlv  v.  Anthonv.  5 
Wheat.  374,  376.  5  L.  Ed.  113.  Similar 
danger   was   imminent,  from   controversies 


about  boundaries  between  the  states,  till 
provision  was  made  for  their  dec-'sion 
with  a  proviso,  'that  no  state  should  be 
deprived  of  territory  for  the  benefit  of 
the  United  States.'  1  Laws  U.  S  17 
These  two  provisions,  taken  in  connec- 
tion, put  an  end  to  any  fears  of  convul- 
sion, by  the  contests  of  stales  about 
boundary  and  jurisdiction,  when  any 
state  could,  by  appeal,  bring  the  powers 
of  congress  and  a  judicial  tribunal  into 
activity;  and  the  United  States  could  not 
take  any  vacant  land  within  the  boundary 
of  a  state."  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  729.  9  L  Ed  l'^33 
Hence  resulted  the  principles  laid  do~wn 
by  this  court  in  the  text  above. 

29.  Between  United  States  and  Indian 
tribes.— Stone    v.    United    States.    2    Wall 

ind'tans  ^'  ^^-  ''"    ^'''  '''°'  '^'  '''^' 

30.  Jurisdiction  over  tide  waters.— Man- 
chester V.  >fpssachusctts,  139  U.  S.  240 
258,  35  L.  Ed.  159;  Louisiana  v  Missis- 
9'Dpi,  202  U.  S.  1,  52.  50  L.  Ed.  9J3  See 
United  Stat'^s  v.  Rodgers,  150  U  S  -'49 
274,  37  L.   Ed.   1071.  •      —     . 

31.  United  States  v.  Rodge-s  150  U  S 
249,  272.  37  L.  Ed.  1071;'  The  Apollon' 
9  Wheat.  362,  6  L.  Ed.  111.  See  ante, 
"Waters  and  Watercourses  as  Ronnd- 
aries,"  II.  A.  5;  "W.iters  and  Water- 
courses   as    Boundaries."    III.    E. 

32.  Counties— Right  of  state  to  define. 
— Afanchester  v.  MassacluTsett-;  130  U  "^ 
240.  ofi4.  .15  L.  Ed.  159.  See  the  title 
COUNTIES. 

33.  River  as  boundarv— Sim  f  Irvine 
•3   Dall.   425,   463,   1    L.    Ed.   665.     See   ante,' 


BOUNTIES. 

CV    ROBERT    E.    MAXWELL. 

I.    Defxnitions  and  Nature,  508. 
II.    What  Included  within  Term  Bounty,  509. 

III.  Direct  or  Indirect  Bounty,   509. 

IV.  Construction  of  Bounty  Acts,  509. 

V.    Bounties  for  Enlistment  in  Army,  510. 
VI.    Naval  Bounties,  510. 
VII.    Sugar  "^ou^ties,  511. 
Vin.    Fishing  Bounties,  512. 
IX.    Bounty  upon  Exportation,   512. 
X.    Criminal  liability  of  an  Attorney  Procuring  Allowance  of  Bounty, 
513. 

CROSS  REFERENCES. 
See  the  titles  Pexsioxs  ;  Public  Laxds  ;  Rewards  ;  War. 
As  to  lessor's  lien  upon  bounty  money,  see  the  title  Laxdlord  axd  Texaxt. 

I.    Definitions  and  Nature. 

A  bounty  is  defined  by  Webster  as  "'a  premium  offered  or  given  to  induce 
men  to  enlist  into  the  public  service ;  or  to  encourage  any  branch  of  industry,  as 
husbandry  or  manufactures."  And  by  Bouvier,  as  "an  additional  benefit  con- 
ferred upon  or  a  compensation  paid  to  a  class  of  persons."^ 


"Waters  and  Watercourses  as  Boundaries," 
II,  A,  5;  "Waters  and  Watercourses  as 
Bourdaries,"  III,  E.  See  the  title  COUN- 
TIES. 

1.  Definitions. — Downs  v.  United  States, 
187  U.  S.  496,  501,  47  L.  Ed.  275;  Five 
Per  Cent.  Cases,  110  U.  S.  471,  479,  28 
L.    Ed.    198. 

The  acts  of  congress  under  the  con- 
stitution, containing  grants  of  land  or 
money  to  soldiers,  have  habitually  and 
repeatedly  spoken  of  them  as  bounties, 
using  the  words  "bounty  of  three  months' 
pay  and  one  hundred  and  sixty  acres  of 
land;"  "military  bounty  lands;"  "military 
land  bounties"  "bounty  in  money  and 
land;"  "money  bounty;"  "bounty  of  one 
hundred  and  sixty  acres  of  land;"  "bounty 
in  land;"  "bounty  right;"  "bounty  land;" 
and  "military  land  bounty."  Acts  of  De- 
cember 24th,  1811,  ch.  10,  §  2;  January 
11th,  1812,  ch.  14,  §  12;  May  6th,  1812, 
ch.  77;  December  12,  1812,  ch.  4,  §  3;  2 
Stat.  669,  073,  729,  788;  January  28th.  1814, 
ch.  9.  §  2;  February  10th,  1814,  ch.  11, 
§  4;  December  10th,  1814,  ch.  10.  §§  3-5; 
3  Stat.  96,  97,  147;  February  11th,  1847, 
ch.  8,  §  9;  September  28th,  1850,  ch.  85; 
9  Stat.  125,  520.  See,  also,  French  v. 
Spencer,  21  How.  228,  16  L.  Ed.  97;  Max- 
well V.  Moore,  22  How.  185,  16  L.  Ed. 
251.  They  have  never  spoken  of  such 
CTants   of  lands   as    sales   or   of  the   lands 


granted  as  sold.  Five  Per  Cent.  Cases, 
110    U.    S.    471,    481,    28    L.    Ed.    198. 

Land  or  money,  other  than  current  sal- 
ary or  pay,  granted  by  the  government 
to  a  person  entering  the  military  or  naval 
service  of  the  country,  has  always  been 
called  a  bounty;  and  while  it  is  by  no 
means  a  gratuity,  because  the  promise  to 
grant  it  is  one  of  the  considerations  for 
which  the  soldier  or  sailor  enters  the 
service,  yet  it  is  clearly  distinguishable 
from  salary  or  pay  measured  by  the  tim; 
of  service.  Five  Per  Cent.  Cases,  llJ 
U.  S.  471,  479.  28  L.  Ed.  198. 

For  example,  it  was  held  by  Lord  ^lans- 
field  and  the  Court  of  King's  Bench  in 
1784,  that  though  the  master  of  an  ap- 
prentice was  entitled  by  the  act  of  Parlia- 
ment of  2  &  3  Anne,  ch.  6,  §  17,  to  the 
wages  of  his  apprentice  enlisting  into  the 
navy,  yet  the  apprentice's  share  of  bounty 
money  belonged  to  himself,  and  not  to  his 
master,  because  it  was  not  wages,  but  the 
bounty  of  the  crown.  Carsan  v.  Watts, 
3  Doug.  350;  Fades  v.  Vandcput,  4  Doug. 
1  Five  Per  Cent.  Cases,  110  U.  S.  471, 
479,   28   L.    Ed.    193. 

Upon  like  grounds,  it  has  been  held 
that  bounty  money  paid  by  the  United 
States,  or  by  a  state,  city  or  town,  upon 
the  enlistment  of  a  minor  as  a  soldier, 
during  the  recent  war,  belonged  to  him, 
and  not  to  his  father   or   master.     Banks 
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Bounty  Law. — A  law  offering  to  persons  a  sum  to  carry  on  a  business,-  or 
-exempting  property  from  taxation,  is  a  bounty  law.-^ 

As  a  Donation. — Bounties  granted  are  not  pure  donations,  but  are  given  in 
•consideration  of  some  public  interest  to  be  obtained.'* 

As  Conferring  a  Contract  Rig"ht. — Some  bounties  in  their  nature  are  not 
a  contract  right,  and   are  haljle  at   any  time  to  be  witlidrawn.^'' 

II.  What  Included  within  Term  Bounties. 

Within  the  term  bounty  are  inchided  bounties  for  enlistment  in  the  armv,® 
naval  bounties,"  sugar  bounties,^  fishing  bounties.^  and  bounties  upon  exporta- 
tion. i<> 

III.    Direct  or  Indirect  Bounty. 

A  bounty  may  be  either  direct  or  indirect.'^ 

IV.   Construction  of  Bounty  Acts. 

The  second  section  of  the  act  of  congress  of  March  3d,  1803.  was  intended  to 
confer  a  bounty  on  a  numerous  class  of  individuals,  and  in  construing  the  am- 
biguous, words,  of  the  section,  it  is  the  duty  of  the  court  to  adopt  that  construc- 
tion which  will  best  effect  the  liberal   intentions  of  the  legislature. ^- 


T.  Conant,  14  Allen,  497;  Kelly  v.  Sprout, 
97  Mass.  169.  See,  also,  Alexander  v. 
Wellington,  2  Russ  &  Myl.  35,  56,  74. 
Five  Per  Cent.  Cases,  110  U.  S.  471,  479, 
28   L.    Ed.    198. 

2.  Bounty  law. — A  law  offering  to  per- 
sons or  corporations  a  bounty  of  ten 
cents  for  every  bushel  of  salt  manufac- 
tured in  a  state,  from  water  obtained  from 
boring  in  the  state,  is  a  bounty  law.  Salt 
Co.  V.  East  Saginaw,  13  Wall.  373,  20  L. 
Ed.  611. 

3.  E.xempting  property  used  for  manu- 
facturing purposes,  from  taxation,  amounts 
to  a  bounty  law.  Welch  v.  Cook,  97  U.  S. 
541,   24   L.    Ed.    1112. 

4.  As  a  donation — Allen  v.  Smith,  1~3 
U.  S.  389,  43  L.  Ed.  741. 

5.  As  conferring  a  contract  right. — The 
act  of  the  legislative  assembly  of  tlie 
District  of  Columbia  of  June  20,  1S73, 
exempting  from  general  taxes  for  ten 
years  thereafter  such  real  and  personal 
property  as  might  be  actually  employed 
within  said  district  for  manufacturing  pur- 
poses, provided  its  value  should  nut  be 
less  than  $5,000,  did  not  create  an  irre- 
pealable  contract  with  the  owners  of  such 
property,  but  merely  conferred  a  bounty 
liable  at  any  time  to  be  withdrawn.  Welch 
V.  Cook,  97  U.  S.  541,  24  L.  Ed.  1112.  See 
the  titles  niPAIRMEXT  OF  OP.LIOA- 
TION   OF  CONTRACTS;  TAXATION. 

6.  Enlistment  in  army. — Rutherford  v. 
Greene,  2  Wheat.  196.  4  L.  Ed.  218;  Downs 
V.  United  States,  187  U.  S.  496,  501,  47 
L.  Ed.  275;  Five  Per  Cent.  Cases,  110  U. 
S.  471,  481,  28  L.  Ed.  198;  United  States, 
V.  Landers,  92  U.  S.  77,  23  L.  Ed.  603; 
United  States  v.  Kelly,  15  Wall.  34,  21  L. 
Ed.  100;  United  States  v.  Hosmer.  9  Wall. 
432,  19  L.  Ed.  662;  Maxwell  v.  Moore,  22 
How.  18.^,  16  L.  Ed.  251;  French  v.  Spen- 
cer, 21  How.  228,   16  L.  Ed.  97;   Middleton 


V.  Mullica  Tp.,  112  U.  S.  433.  28  L.  Ed. 
785.  See  post,  "Bounties  for  Enlistment 
in    Army,"   V. 

7.  Naval  bounties. — Dewey  v.  United 
States.  178  U.  S.  510,  44  L.  Ed.  1170; 
Porter  v.  United  States,  106  U.  S.  607,  611, 
27  L.  Ed.  286.  See  post,  "Naval  Boun- 
ties," VI. 

8.  Sugar  bounties. — Allen  v.  Smith,  173 
U.  S.  389,  393,  43  L.  Ed.  741;  United 
States   V.    Realty   Co.,    163    U.    S.    427,    434, 

41  L.  Ed.  21 5j  Field  v.  Clark,  143  U.  S. 
649,  36  L.  Ed.  294.  ,See  post,  "Sugar 
Bounties,"  VII. 

9.  Fish  bounties. — United  States  v. 
Nickerson.  17  How.  204,  15  L.  Ed.  219. 
See    pest,    "Fishing    Bounties,"    VIII. 

10.  Bounty  on  exportation. — Downs  v. 
United  States.  187  U.  S.  496.  47  L.  Ed. 
275.  See  post,  "Bounty  upon  Exporta- 
tion,"   IX. 

11.  Direct  or  indirect  bounty — A 
bounty  may  be  direct,  as  where  a  certain 
amount  is  paid  upon  the  production  or 
exportation  of  particular  articles,  of  which 
the  act  of  congress  of  1890,  allowing  a 
bounty  upon  the  production  of  sugar,  and 
Rev.  Stat.,  §§  3015-3027.  allowing  a  draw- 
back upon  certain  articles  exported,  are 
examples;  or  indirect,  by  the  remission 
of  taxes  upon  the  exportation  of  articles 
which  are  subjected  to  a  tax  when  sold 
or  consumed  in  the  country  of  their  pro- 
duction, of  which  cur  laws,  permitting 
distillers  of  spirits  to  export  the  same 
without  pavment  of  an  internal  revenue 
tax  or  other  burden,  is  an  example. 
Unit-d   States  v.   Passavant,   169   U.   S.   16, 

42  L.  Ed.  644;  Downs  v.  United  States, 
187    U.    S.    496.    502,    4  7    L.    Ed.    275. 

12.  Construction  of  bounty  acts — Ross 
V.   Barland,   1   Pet.   056.  7   L.   Ed.   302. 

For  construction  of  the  statutes  gen- 
erally, see  the  notes  throughout  this  title. 
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V.     Bounties   for  Enlistment  in  Army. 

To  encourage  enlistment  into  the  army,  congress  has  passed  different  acts  giv- 
ing bounties  of  money  or  land  to  persons  who  enlist  in  the  army  and  are  honor- 
ably discharged.  ^3 

Forfeiture  of  Bounty  by  Desertion. — One  deserting  from  the  army  gen- 
erally forfeits  his  right  to  bounty,  though  he  is  later  honorably  discharged. ^^ 
but  It  has  been  held  that  a  soldier  who  had  deserted  but  was  restored  to  duty, 
and  made  good  the  lost  time,  and  was  honorably  discharged  at  the  expiration  of 
his  term  of  service,  was  entitled  to  bounty  money.^'^ 

Manner  of  Raising  Money  for  Bounties  to  Volunteers. — A  new  Jersey 
act  has  been  construed  to  authorize  certain  township  officers  to  execute  bonds  for 
the  township  to  raise  moncv  for  bounties  to  volunteers. ^'^^ 

Formality  Required  to'  Effect  a  Grant  of  Bounty  Land.— An  act  allot- 
ting a  tract  of  land  to  an  officer,  for  extraordinary  military  services,  does  not 
require  the  formalities  required  in  an  ordinary  grant  of  land,  to  make  it 
effective.^"^ 

VI.    Naval  Bounties. 

It  was  provided  by  statute  that  a  bounty  should  be  paid  by  the  United  States 
for  each  person  on  board  any  ship  or  vessel  of  war  belonging  to  an  enemy  at  the 
commencement  of  an  engagement,  which  was  sunk  or  otherwise  destroyed  in  such 
engagement  bv  anv  ship  or  vessel  belonging  to  the  United  States,  or  which  it 
mav  be  necessary  to  destroy  in  consequence  of  injuries  sustained  in  action,  of 
one'  hundred  dollars,  if  the  enemy's  vessel  was  of  inferior  force,  and  of  two 
hundred  dollars  if  of  equal  or  superior  force,  to  be  divided  among  the  officers 
and  crew  in  the  same  manner  as  prize  money;  and  when  the  actual  number  of 


13.  Bounty  for  enlistment  in  army. — 
United  States  v.  Hosmer.  9  Wall.  4?,2.  19 
L.  Ed.  662;  French  z:  Spencer,  21  How. 
228,  16  L.  Ed.  97;  Maxwell  v.  Moore.  22 
How  185,  16  L.  Ed.  251;  Middleton  v. 
Mullica  Tp..  112  U.  S.  433,  28  L.  Ed.  785. 
See  the  title  ARMY  AND  NAVY,  vol.  2, 
p.   494. 

Time  of  service. — The  3d  section  of  the 
act  of  August  6th,  1861,  which  enacts  that 
"All  the  acts,  proclamations,  and  orders 
of  the  president  of  the  United  States,  after 
the  4th  of  March,  1861.  respecting  the 
army  and  navy  of  the  United  States  and 
calling  out  or  relating  to  the  militia  or 
volunteers  from  the  states,  are  hereby 
approved,  and  in  all  respects  legalized  and 
made  valid,  to  the  same  intent  and  with 
the  same  eflfect,  as  if  they  had  been  is- 
sued and  done  under  the  previous  express 
authority  of  the  congress  of  the  United 
States,"  validates  and  ratifies  a  proclama- 
tion and  order  of  the  president,  made 
in  May.  1861;  and  where  such  proclama- 
tion and  order  promised  to  privates  who 
entered  the  service  a  bounty  of  $100, 
"when  honorably  discharged,"  a  private 
entering  on  the  15th  of  July,  1861,  is  en- 
titled to  the  bounty  whenever  honorably 
discharged;  though  he  have  served  less 
than  six  months.  The  act  of  July  22, 
1861,  the  first  section  of  which  provides 
that  "All  provisions  of  law  applicable  to 
three  years  volunteers  shall  apply  to  two 
years  volunteers,  and  to  all  vclunteers 
who  have  been  or  may  be  accepted  into 
the    service    of    the    United    States    for    a 


pe'iod  not  less  than  six  months,"  and 
whose  5th  section  provides  that  $100  shall 
be  paid  to  privates  "honorably  dis- 
charged." who  shall  have  served  "two 
3-ears,  or  during  the  war,  if  sooner  ended," 
does  not  apply  to  him.  United  States  v. 
Hosmer.  9  Wall.  432,  19  L.  Ed.  662. 

14.  Forfeiture  of  bounty  by  desertion. 
— United  States  z\  Landers,  92  U.  S.  77,  23 
L.   Ed.   603. 

An  honorable  discharge  of  a  soldier  does 
not  restore  to  him  the  right  to  a  bounty 
forfeiture  for  desertion.  United  States  v. 
Landers.  92  U.   S.  77,  23  L.  Ed.  603. 

15.  Restoring  to  duty  without  trial — 
A  soldier,  who  had  deserted,  but  was 
restored  to  duty  by  order  of  his  depart- 
ment commander,  without  trial,  on  condi- 
tion that  he  make  good  the  time  lost 
(about  two  months),  and  who  complied 
with  the  condition,  and  was  honorably 
discharged  at  the  expiration  of  his  term 
of  service,  held,  entitled  to  bountj^  money, 
rotw'thstpnd'ng  his  desertion.  L'nited 
States  r.  Kellv.  15  Wall.  34,  21  L.  Ed. 
10  a. 

16.  Manner  cf  raising-  money  for  boun- 
ties to  volunteers. — ^^iddleton  t'.  Mul'ica 
Tp.,  112  U.  S.  433,  28  L.  Ed.  785.  See, 
P»nerp11v.  t^.^  titles  MUXTCTP.AL. 
STATE.  COUNTY  AXD  FEDERAL 
SECURITIES:  TOWNS  AXD  TOWN- 
SHIPS. 

17.  Formality  required  to  effect  a  grant 
cf  bounty  land. — Rutherford  z\  Greene.  2 
Wheat.  196.  4  L.  Ed.  218.  See  the  title 
PUBLIC  LANDS. 
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men  on  board  any  such  vessel  cannot  be  satisfactorily  ascertained,  it  shall  be  es- 
timated according  to  the  complement  allowed  to  vessels  of  its  class  in  the  navy 
of  the  United  States ;  and  there  shall  be  paid  as  bounty  to  the  captors  of  any 
vessel  of  war  captured  from  an  enemy,  which  they  may  be  instructed  to  destroy, 
or  which  is  immediately  destroyed  for  the  public  interest,  but  not  in  consequence 
of  injuries  received  in  action,  fifty  dollars  for  every  person  who  shall  be  on 
board  at  the  time  of  such  capture. ^^ 

Inferior  or  Superior  Force. — In  determining  whether  the  Spanish  vessels 
sunk  or  destroyed  at  Manila  were  of  inferior  or  superior  force  to  the  Amer- 
ican vessels  engaged  in  that  battle,  in  order  to  fix  the  amount  of  bounty  to  be 
awarded,  the  land  batteries,  mines  and  torpedoes  not  controlled  bv  those  in 
charge  of  the  Spanish  vessels  but  which  supported  those  vessels,  are  to  be  ex- 
cluded altogether  from  consideration;  the  size  and  armaments  of  the  vessels 
sunk  or  destroyed,  together  with  the  number  of  men  upon  them,  are  alone  to  be 
regarded.^® 

VII.      Sugar  Bounties. 

By  an  act  of  congress^^  it  was  provided  that  there  should  be  paid  to  the 
"producer  of -sugar"  a  bounty,  dependent  upon  ceriain  tests  therein  named. ^^ 
The  constitutionality  of  this  act  has  been  raised,  but  the  court  refused  to 
pass  upon  it.22  This  act  was  repealed  by  a  later  act  prohibiting  the  payment 
of  bounties  thereafter. 2"  By  a  still  later  act^  it  was  enacted  that  '  there 
should  be  paid  to  those  "producers  and  manufacturers  of  sugar"  who  had  com- 
plied with  the  provisions  of  the  previous  act,  a  similar  bounty  upon  sugar  man- 
ufactured and  produced  by  them  previous  to  August  28,  1894,  upon  which  no 
bounty  has  been  previously  paid.-^     In  a  contention  as  to  the  constitutionality 


18.  Naval  bounties.— Rev.  Stat.,  §  46.35. 
Dewey  v.  United  States,  178  U.  S.  510, 
511,  44  L.  Ed.  1170.     See  the  title  PRIZE. 

Destruction  with  co-operaticn  of  the 
army. — Bounty  in  lieu  of  prize  money  is 
not  allowed  by  the  laws  of  congress, 
where  vessels  of  the  enemy  are  captured 
or  destroyed  by  the  navy,  with  the  co- 
operation of  the  army.  Porter  v.  United 
States.    lOf)    U.    S.   607,   611,   27   L.    Ed.   286. 

Repeal  by  act  cf  1899 — The  provisions 
for  bounty  to  the  navy  were  repealed  by 
an  act  of  congress  approved  March  3, 
1899,  which  declares  that  "all  provisions 
of  law  providing  for  the  payment  of 
bounty  for  the  sinking  or  destruction  of 
vessels  of  the  enemy  hereafter  occuring 
in  time  of  war,  are  hereby  repealed."  30 
Stat.  1004,  1007,  c.  413,  §  13.  Dewey  v. 
United  States,  178  U.  S.  510,  512,  44  L. 
Ed.    1170. 

Division  of  bounty  money. — The  mode 
in  which  bounty  money  earned  under  § 
4635,  Rev.  Stat.,  is  to  be  divided,  is  indi- 
cated by  §  46:!1,  Rev.  Stat.,  relating  to  the 
distribution  of  prize  monev.  Dewey  v. 
United  States,  178  U.  S.  510,  44  L.  Ed. 
1170.      See   the   title   PRIZE. 

19.  Inferior  or  superior  force. — Dewey 
V.  United  States,  178  U.  S.  510,  521,  44 
L.  Ed.  1170. 

20.  Act  of  October  1,  1890,  ch.  1244, 
26    Stat.    567. 

21.  Allen  v.  Smith,  173  U.  S.  3S0,  393, 
43    L.    Ed.    741. 

Bv  the  act  of  October  1,  1«?'^0,  ch.  1244, 
26  Stat.  567,  it  was  provided  in  paragraph 


231  that  on  and  after  July  1,  1891,  and 
until  July  1,  1905,  there  should  be  paid 
"to  the  producer  of  sugar"  a  variable 
bounty,  dependent  upon  polariscope  tests, 
"under  such  rules  and  regulations  as  the 
Commissioner  of  Internal  Revenue  *  *  * 
shall  prescribe."  Allen  v.  Smith,  173  U 
S.    389,    393.    43    L.    Ed.    741. 

22.  Constitutionality.— The  question 
whether  the  bounty  provisions  of  the  act 
of  1890  were  constitutional  was  raised 
in  the  case  of  Field  v.  Clark,  143  U  S 
649,  36  L.  Ed.  294.  The  contention  in 
that  case  was  that  such  provisions  were 
unconstitutional,  and  that,  therefore,  the 
whole  tariff  act  of  1890  was  void.  The 
court  declined  to  decide  the  question  as 
to  the  constitutionality  of  those  provisions 
because,  as  the  court  held,  the  rest  of  the 
act  would  be  valid  even  if  the  bounty 
provisions  were  void.  So  in  United  States 
V.  Realty  Co..  163  U.  S.  427,  437,  41  L. 
Ed.  215,  the  question  was  held  immaterial 
to  the  decision   of  the  court. 

23.  Act  of  1R94,  c.  349. 

24.  Act  of  March  2,  1895,  ch  189  28 
Stat.  910.  913. 

25.  Allen  7-.  Smith.  173  U.  S.  389.  394, 
43  L.  Ed.  741;  United  States  v.  Realtv 
Co.,    163   U.   S.   427.   429.   41    T..    Ed.   21.^.. 

The  a'-t  of  March  2,  1895.  c.  189.  28 
Stat.  910,  913.  enacted  that  there  should 
be  paid  to  those  "producers  and  manu- 
facturers of  sugar,"  who  had  complied 
with  the  provisions  of  the  previous  law 
of  1890.  a  similar  bounty  upon  sn.gar 
manufactured      and      produced      by     them 
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of  this  act.  the  court  held  that  congress  had  the  power  to  appropriate  money 
for  the  payment  of  claims  founded  upon  an  equitable,  moral  and  honorary 
obligation.-'^ 

Who  Entitled  to  Bounty.— By  act  of  March  2.  1895.  ch.  189,  granting 
bounty  and  sugar  to  producers  and  manufacturers  of  sugar  in  the  United 
States,  the  manufacturer  of  the  sugar,  and  not  the  producer  of  the  sugar  cane,  is 
the  person  entitled  to  the  bounty.-" 

Lien  upon  Sugar  Bounty. — A  lien  on  a  sugar  bounty  created  in  a  contract 
of  lease,  to  secure  the  purchase  price  of  sugar  cane  bought  of  the  lessor,  by  the 
lessee,  who  makes  it  into  sugar,  has  preference  over  claims  of  general  creditor, 
though  the  state  law  requires  equal  distribution  among  creditors.  The  lessor, 
wlio  raised  the  crop,  is  in  efifect  a  joint  producer  of  the  sugar. ^s 

Limitation  to  Payment  of  Sugar  Bounty. — The  bounty  authorized  to  be 
paid  will  be  paid  only  upon  the  presentation  of  such  proofs  of  manufacture  and 
production  as  shall  be  required  in  each  case  by  the  commissioner  of  internal 
revenue,  with  the  approval  of  the  secretary  of  the  treasury  and  under  such  rules 
and  regulations  as  shall  be  prescribed  by  the  commissioner  of  internal  revenue, 
with  the  approval  of  the  secretary  of  the  treasury. ^^ 

VIII.    Fishing  Bounties. 

Persons  engaged  in  certain  kinds  of  tishing  are  entitled  to  a  bounty  allowed 
them  by  statute.^"  But  before  receiving  such  bounty,  certain  conditions  must 
be  per  formed.^  ^ 

IX,    Bounty  upon  Exportation. 

When  a  tax  is  remitted  upon  sugar  exported,  it  is  a  bounty  upon  exporta- 
tion.^^ 


previous  to  August  28,  1894,  upon  which 
no  bounty  had  been  previously  paid. 
Allen  z:  Smith,  173  U.  S.  389,  394,  43  L. 
Ed.    741. 

26.  Constitutionality. — United  States  v. 
Realty  Co..  163  U.  S.  427,  434.  41  L.  Ed. 
215;  Allen  v.  Smith,  173  U.  S.  389,  394, 
43    L.    Ed.    741. 

The  constitutionality  of  the  act  of 
March  2.  1893,  ch.  189,  28  Stat.  910,  933, 
Tvas  affirmed  by  this  court  in  United 
States  V.  Realty  Co.,  163  U.  S.  427,  41  L. 
Ed.  215;  Allen  v.  Smith,  173  U.  S.  389, 
393,   43    L.   Ed.   741. 

The  appropriations  of  money  in  the  act 
of  1895,  to  be  paid  to  certain  manufac- 
turers and  producers  of  sugar,  who  had 
complied  with  the  act  of  1890,  were  within 
the  power  of  congress  to  make,  and  were 
constitutional  and  valid.  United  States  v. 
Realty  Co.,  163  U.  S.  427,  434,  41  L.  Ed. 
215. 

27.  Who  entitled  to  bounty. — Allen  v. 
Smith,  173   U.   S.  389,  43   L.   Ed.   741. 

28.  Lien  upcn  sugar  bounty. — Burdon 
Central  Sugar  Ref.  Co.  r.  Payne,  167  U.  S. 
127,   42   L.    Ed.    10."). 

29.  Limjtaticn  to  payment  of  sugar 
bounty.— Act  of  March  2.  1895,  ch.  189, 
28  Stat.  910,  933;  United  States  v.  Realty 
Co.,    163    U.    S.    427,   431,   41    L.    Ed.   215. 

30.  Fishing  bounties. — Act  of  July  19th, 
1813,  3  Stat,  at  L.  2;  United  States  v. 
Nickerson,  17  How.  204.  1.5-  L.  Ed.  219. 
See  the  title  FISH  AND  FISHERIES. 


31.  Limitation   to    payment    of    fishing 

bounties — The  act  of  congress  passed  on 
the  29th  of  July,  1813  (3  Stat,  at  L.  49), 
enacts  that  the  owner  of  every  fishing 
vessel  shall,  previous  to  receiving  the 
bount}-  mentioned  in  the  act,  produce  to 
the  collector  the  original  agreement  which 
may  have  been  made  with  the  fisherman, 
and  also  a  certified  copy  of  the  days  of 
sailing  and  returning,  to  the  truth  of 
which  he  shall  swear  before  the  collector. 
These  latter  words  include  the  first 
branch,  as  well  as  the  second  branch  of 
the  sentence;  so  that  the  owner  must  not 
only  swear  to  the  truth  of  the  certificate, 
but  also  to  the  veritj'  of  the  agreement 
with  the  fisherman.  United  States  v. 
Nickerson,   17    How.   204,   15   L.    Ed.   219. 

The  8th  section  of  the  act  of  June  19, 
1813,  3  Stat,  at  L.  2,  in  question  provides 
that  no  vessel  shall  be  entitled  to  boimty, 
unless  an  agreement  should  be  made  with 
the  fisherman  in  conformity  with  that  act. 
United  States  v.  Nickerson,  17  How.  204, 
209.  15  L.  Ed.  219. 

32.  Bounty  upon  exportation. — Downs 
f.  United  States.  187  U.  S.  iW.  47  L.  Ed. 
275. 

Operating  as  a  bounty  upon  production. 
— Every  bounty  upon  exportation  must,  :o 
a  certain  extent,  operate  as  a  bounty  upon 
production,  since  nothing  can  be  exported 
which  is  not  produced,  and  hence  a  bounty 
upon  exportation,  by  creating  a  foreign 
demand,  stimulates  an  increased  produc- 
tion to  the  extent  of  such  demand.     Con- 
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X.    Criminal  L'?.bility  of  an  Attorney  Procuring  Allowance   of  Bounty. 

An  attorney  is  crinMn^lly  liable  for  demanding  or  receiving  unreasonable 
compensation  for  his  services  in  procuring  the  allowance  of  a  bounty,  or  for 
withholding   from  the  claimant  the   whole  or  any  part  of  the  claim  allowed.^^ 

BOYCOTT. — See  the  titles  Conspiracy;  Injunctions;  Rkstraint  of  Tradu; 
Strikks. 

BRAKEMAN.— See  the  title  Fellow  Servants. 

BRANCH.— See  note  1. 

BRANCH  POST  OFFICE.— See  note  2. 

BRANCH  RAILROAD.— See  note  3. 

BRANDS  AND  MARKS.— For  the  proposition  that  judicial  notice  will  be 
taken  of  the  fact  that  cattle  are,  in  parts  of  the  West,  identified  only  by  the  brands, 
see  the  title  Judicial  Xotick. 

BREACH  OF  PROMISE  OF  MARE~AGE.— As  to  whether  a  judgment  in  an 
action  under  the  Porto  Rican  statute  for  a  breach  of  promise  of  marriage  is  a 
denial  of  a  right  claimed  under  a  law  of  the  United  States,  see  the  title  Appeal 
AND  Error,  vol.  1,  p.  ?^Q3. 

BREACH  OF  THE  L^W.— See  note  4. 

BREACH  OF  THE  PEACE.— See  the  title  Bail  and  Recognizance  vol  2 
p.  77Z. 

BREACH  OF  WARRANTY  OR  COVENANT.— See  the  titles  Covenants; 
Warranty. 

BREVET  RANK.— See  note  5. 

BREWER.— See   note  6. 

BREWERY. — A  brewery  is  a  building  and  its  appurtenances,  especially  adapted 
to  the  manufacture  of  beer.'^ 


versely,  a  bounty  upon  production  oper- 
ates to  a  certain  extent  as  a  bounty 
upon  exportation,  since  it  opens  to  the 
manufacturer  a  foreign  market  for  his 
merchandise  produced  in  excess  of  the 
demand  at  home.  Downs  v.  United 
States,  187  U.  S.  496,  512,  47  L.  Ed.  275. 

33.  Section  13  of  the  act  of  1864,  13 
Stat.  389.  United  States  v.  Benecke,  98 
U.  S.  447,  25  L.  Ed.  192.  See  the  title 
ATTORNEY  AND  CLIENT,  vol.  2,  p. 
703. 

1.  Branch. — In  Patterson  v.  Jcnks,  2 
Pet.  216,  232,  7  L.  Ed.^  402.  it  is  said:  "The 
only  difference  between  this  legislative 
description  of  the  line,  circumscribing  the 
Indian  hunting-ground,  and  that  in  the 
treaty,  is  in  the  substitution  of  the  word 
'stream,'  for  the  word  branch.  In  the 
treaty,  'the  branch,'  and  in  the  law,  'the 
stream,'  appeared  to  be  considered  as  'the 
river.'  The  line  is  to  run  from  its  source 
'down  the  said  river.'  This  language 
would  seem  to  indicate  that  a  considera- 
ble, or  main  branch,  or  stream — one 
which  had  acquired  the  name  of  river — 
not  a  small  rivulet,  was  in  the  mind  of 
the  legislature."  See,  also.  Reynolds  t». 
McArthur,  2   Pet.  417,  440,  7  L.  Ed.  470. 

2.  Branch  post  office.— See  the  title 
POSTAL  LAWS.  And  see  Goode  v. 
United  States,  159  U.  S.  G63,  40  L.  Ed.  297. 

3.  Branch  railroad.— In  Howard  Counrv 
V.  Boonevillc  Central  Nat.  Rank,  108  U.  S. 
314,   316,   27    L.    Ed.    738.   it   is   said:      "And 
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now  it  is  contended  in  behalf  of  the  county 
— and  no  other  question  is  presented  for 
determination — that  there  was  no  legal 
authority  for  this  subscription  or  issu^ 
of  bonds.  The  argument  in  its  behalf  is 
that  the  main  road  of  the  company  was 
established  on  a  line  south  of  the  Pa- 
cific Railroad;  that  Howard  county 
could  not.  by  subscription,  aid  in  the  con- 
struction of  the  main  line:  and  could  not, 
by  subscription,  aid  in  the  construction 
of  a  road  from  the  junction  of  the  main 
line  northeasterly  through  that  county, 
because  such  a  road  would  not  be  a  branch 
road,  but  only  an  unauthorized  extension 
of  the  main  line.  We  are  of  opinion 
that  the  road  constructed  through  How- 
ard county  was,  within  the  meaning  of 
the  statute,  a  branch  of  the  original  or 
main  line."  See,  also,  the  titles  MUNIC- 
IPAL. COUNTY,  STATE  AND  FED- 
ERAL   AID;    RAILROADS. 

4.  Breach  of  the  law.— See  the  titr<j 
ACCIDENT  INSURANCE,  vol.  1,  p.  60. 

5.  Brevet  rank. — See  the  title  ARMY 
AND  XAVY.  vol.  12,  pp.  500,  512.  An^ 
see  United  States  v.  Hunt,  14  Wall.  550, 
552.  20   L.  Ed.  739. 

6.  Brewer.- See  Sails  v.  United  States, 
152  U.  S.  570,  572,  38  L.  Ed.  556.  And 
see.  generally,  the  titles  INTOXIC.\T- 
ING  LIQUORS:   RE\'ENUE   LAWS. 

7.  Brewery. — Mugler  v.  Kansas.  123  U. 
S.  623.  31  L.  Ed.  205.  See  the  titles  I  IN- 
TOXICATING LIQUORS;  REVENUE 
LAWS. 


BRIBERY. 

CROSS  REFERENCES. 

See  the  titles  Extortion;  Illegal  Contracts;  Public  Officers. 

What  Amounts  to  Bribery. — Payment  made  to  an  officer  in  the  mihtary 
service,  to  cause  the  release  of  a  cargo  seized  by  the  United  States  military  police, 
is   bribery.^ 

Bribery  Included  within  Constitutional  Provision. — Although  bribery  is 
not  among  the  crimes  and  offenses  specilically  mentioned  in  the  Slh  section  of 
the  1-st  article  of  the  constitution,  it  is  cerlainly  included  in  this  general  pro- 
vision.- 

Contingency. — It  has  been  held  that  the  question  of  whether  an  act  relating 
to  bribery  applied  to  a  contingent  event  was  for  the  court  and  not  for  a  com- 
missioner.2 

Jurisdiction. — Where  an  offense  is  begun  by  the  mailing  of  a  letter  in  one 
district  and  completed  by  the  receipt  of  a  letter  in  another  district,  the  offender 
may  be  punished  in  the  latter  district,  although  it  may  be  that  he  could  also  be 
punished  in  the  former.-* 

Power  of  Congress  to  Punish. — Congress  has  no  power  to  punish  bribery 
at  all  elections.  The  limils  of  its  power  are  in  respect  to  elections  in  which  the 
nation  is  directly  interested,  or  in  which  some  mandate  of  the  national  consti- 
tution  is   disobeyed.^ 


1.  What  amounts  to  bribery. — Clark  v. 
United  States,  102  U.  S.  322,  331,  26  L. 
5.d.    181. 

2.  Bribery  included  within  constitu- 
tional provision. — United  States  v.  Wor- 
rall,   2    Dall.   384,  393,   1   L.   Ed.  426. 

3.  Construction  of  §  5451,  Rev.  Stat.— 
The  accused  was  charged  with  the  crime 
of  bribery  in  paying  to  two  officers  cer- 
tain sums  of  money  to  reveal  the  contents 
of  certain  reports,  pertaining  to  an  in- 
vestigation then  pending  with  respect  to 
certain  frauds  used  in  obtaining  public 
lands.  It  was  held,  that,  on  extradition, 
commissioner  was  not  required  to  de- 
termine for  himself  whether  §  5451,  Rev. 
Stat.,  applied  to  reports  which  had  not 
yet  been  filed,  and  which  might  never  be 
filed,  or  whether  the  words  of  the  stat- 
ute, "which  may  at  any  time  be  pending, 
or  which  may  by  law  be  brought  before 
him  in  his  official  capacity,"  apply  to  the 
pendency  of  the  investigation,  or  to  the 
pendency  of  an  obligation  not  to  reveal 
the  contents  of  a  paper  then  in  his  pos- 
session. This  was  peculiarly  a  subject 
for  examination  by  the  court  in  which  the 
indictment  was  found.  Benson  v.  Henkel^ 
198   U.   S.   1.    11,   49   L.   Ed.   919. 

4.  jurisdiction. — Benson  v.  Henkel,  198 
U.  S.  1,  15,  49  L.  Ed.  919;  United  States 
V.  Worrall.  2   Dall.  384,  1  L.  Ed.  426. 

"Without  intimating  whether  the  ques- 
tion of  jurisdiction  can  be  raised  in  this 
way,  the  case  clearly  falls  within  that  of 
In  re  Palliser,  136  U.  S.  257,  34  L.  Ed. 
514,  in  which  it   was  held,  that  where  an 


offense  is  begun  by  the  mailing  of  a  letter 
in  one  district  and  completed  by  the  re- 
ceipt of  a  letter  in  another  district,  the 
offender  may  be  punished  in  the  latt^^r 
district,  although  it  may  be  that  he  could 
also  be  punished  in  the  former.  A  large 
number  of  authorities  are  collated  by  Mr. 
Justice  Gray  in  the  opinion,  and  the  case 
is  treated  as  covered  by  §  731,  providing 
that  when  an  offense  is  begun  in  one  dis- 
trict and  completed  in  another,  it  shall 
be  deemed  to  have  been  committed  in 
either,  and  be  tried  in  either,  as  though  it 
had  been  wholly  committed  therein." 
Benson  v.  Henkel,  198  U.  S.  1,  15.  49  L. 
Ed.  919.  See  the  titles  CRIMINAL 
LAW;   VENUE. 

Letter  mailed  within  jurisdiction. — The 
jurisdiction  will  be  sustained,  where  a 
letter  offering  to  bribe  a  public  officer  was 
mailed  at  a  post  office  within  the  juris'lic- 
tion.  United  States  v.  Worrall,  3  Dall. 
384,  1  L.  Ed.  426. 

5.  Power  of  congress  to  punish. — 
Tames  v.  Bowman,  190  U.  S.  127,  143.  47 
L.  Ed.  979. 

Constitutionality. — A  law  providing  a 
punishment  for  bribery,  committed  be- 
fore the  enactment  of  such  law,  is  invabd. 
Taehne  v.  New  York,  128  U.  S.  189,  32  L, 
Ed  398.  See  the  tide  CONSTITU- 
TIONAL   LAW. 

Section  5507,  Rev.  Stat.— Section  5507. 
Rev.  Stat.,  providing  a  punishment  for  any 
one  who.  by  means  of  bribery,  prever.ts 
another  to  whom  th'^  right  of  suffrage  is 
guaranteed    by    the    fifteenth    amendment. 
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Recovery  of  Money  Paid  for  Bribery.— An  action  will  not  lie  to  recover 

money  paid  to  bribe  an  officer  of  tbe  United  States.  Tbe  officer  and  party  "-uiliv 
of  bribery  are  in  pari  delicto,  and  the  money  can  neither  be  recovered  back'^from 
him  nor  from  the  United  States,  after  it  has  been  taken  from  him  as  a  punish- 
ment   for   his   faithlessness   to   his   trust.*^ 


from  exercising  that  right,  is  an  attempt 
to  a  power  granted  ti.  congress  by  the 
fifteenth  amendment  of  the  constitution, 
and  is  not  a  proper  exercise  of  such 
power.  Section  5507  is  not  legislation 
in  respect  to  elections  of  federal  officers, 
but  is  levelled  at  all  elections,  state  or 
federal,  and  it  does  not  purport  to  punish 
bribery  of  any  voter,  but  simply  bribery 
of  those  named  in  the  fifteenth  amend- 
ment. On  its  face,  it  is  clearly  an  at- 
tempt to  exercise  power  supposed  to  be 
conferred  by  the  fifteenth  amendment  in 
respect  to  all  elections,  and  not  in  pur- 
suance of  the  general  control  by  congress 
over  particular  elections.  James  r. 
Bowman,  190  U.  S.  127,  140,  47  L.  Ed. 
979. 


Section  5507,  which  provides  for  the 
punishment  of  individuals,  who,  by  brib- 
ery or  otherwise,  hinder,  control  or  in- 
timidate others  from  exercising  the  right 
of  suffrage  guaranteed  by  the  loth 
amendment,  which  on  its  face  applies  to 
all  elections,  cannot  be  limited  to  the 
punishment  of  bribery  of  any  voter  at 
elections  in  which  the  nation  has  an  in- 
terest. Such  a  construction  would  be,  in 
efl^ect,  judicial  legislation.  James  v.  Bow- 
man, 190  \J.  S.  127,  140,  47  L.  Ed.  979. 
See,  also.  United  States  v.  Reese,  92  U  s" 
214,  2:!   L.   Ed.   478. 

6.  Recovery  cf  money  paid  frr  brib- 
ery.—Clark  V.  United  States.  102  U.  S. 
322,    26    U    Ed.    181. 


BRIDGES. 

BY  WALTER   CARRINGTON. 

I.   Definition  and  Cnaracter,  517. 

n.   Erection,  Maintenance  and  Repair,   517. 

A.  Right  to  Erect  and  Maintain,  517. 

1.  Source  of  Authority,  517. 

a.  Power  of  Congress,  517. 

(1)  Original   Authority   to   Erect    Bridges    over    Navigable 

Waters,  517. 

(2)  Approval  of   Bridges  Erected  by  State  Authority,   518. 

(3)  Power   to   Determine   Whether   Bridges   Obstruct   Nav- 

igation,  518. 

b.  Powers  of  the  States,  518. 

(1)  Rule  Stated,   518. 

(2)  Legislation    by   Congress    Superseding   State   Authority, 

519. 

(3)  Compact  between   Virginia  and   Kentucky,   519. 

2.  Powers   Conferred   on    Counties   and    Municipalities,   520. 

3.  Rights   of    Private    Individuals   and    Bridge   Companies,   520. 

a.  Right    to    Erect    Bridge   Piers    on   the   Shores    of    Navigable 

W^aters,  520. 

b.  Rights  Conferred   by  Statute  and   Municipal  Ordinance,   520. 

(1)  Constitutionality  of   Statutes,    520. 

(2)  Rules   of   Construction,    520. 

(3)  Peculiar  Provisions  of  Acts  of  Congress  and  Municipal 

Ordinances  Construed,  521. 

c.  Eflfect  of  Acceptance  of  Congressional  Assent  to  Right  Con- 

ferred by  State,  522. 

d.  Jurisdiction  to  Determine  Rights  Conferred  by  a   State,  522. 

B.  Duty  to   Construct   and   Repair,   523. 

C.  Manner  of  Construction,  523. 

1.  Power   to   Prescribe,   523. 

2.  Federal    Regulations,    523. 

3.  Duty  to  Maintain  Adequate  Opening  under  Railroad  Bridge,  524. 

in.   Control,  Regulation,  Alteration  and  Removal,   524. 

A.  Power  to  Control  and  Regidate,  524. 

1.  Power  of  Congress,  524. 

2.  Powers  of  the  States,  524. 

3.  Delegation  of  Power  to  Municipalities.  524. 

B.  Authority  to  Require  Alteration  or  Removal,  524. 

1.  Under  the  Police  Power,  524. 

2.  Power   of   Congress   under    Interstate    Commerce   Clause   of    Con- 

stitution, 525. 

3.  Power  of  the  vSecretary  of  War,  525. 

C.  Proceedings  for  Abatement,  525. 

1.  Who  May  Bring,  525. 

2.  Jurisdiction,  526. 

3.  Grounds,  526. 

D.  Effect   upon   Decree   of   Abatement   of   Modification   of   Public    Right 

of  Navigation,  526. 
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IV.    Liability  of  Bridge  Owners  for  Injuries  Resulting  from  Their  Wrong- 
ful Acts  or  Negligence,  527. 

A.  Upon  Whom  the  LiabiHty  Rests,  527. 

B.  Nature  and   Extent   of   Liability   and   Degree  of  Care  Required,   527, 

C.  Actions  to  Enforce  Liability,  527. 

1.  Defenses  Available,  527. 

2.  Admissibility  of  Evidence,  528. 

3.  Appellate  Jurisdiction  of   Supreme  Court.   528. 

V.  Injunction  to  Restrain,  and  Liability  for.  Injuries  to  Bridges,  528. 
VI.    Toll  Bridges,  528. 

A.  Source  of  Authority  to  Take  Tolls,  528. 
P..  Nature  of  Authority,  529. 

C.  Period  during  Which  Tolls  May  Re  Taken — Grant  Construed.  529. 

D.  Regulation  of  Tolls  on  Interstate  Bridges.  529. 

E.  Liability  of  Toll  Bridge  Companies  for  Refusing  Transportation,  529. 

CROSS  REFERENCES. 
See  the  titles  Constitutign.nl  L.-\w  ;  Corpor.\tion's;  Counties;  Crossings; 
Eminent  Dc'Ivlain  ;  Ferries;  Independent  Contractors;  Interstate  and 
Foreign  Commerce,  and  Commerce  with  Indian  Trires;  Maritime  Liens; 
Municipal  Corporations;  Municipal.  County.  St.\te.  and  Federal  Aid; 
Navigable  Waters;  Negligence;  Nuisance;  Railroads;  Receivers;  Taxa- 
tion; Turnpikes  and  Tollroads ;  \\'aters  and  Watercourses. 

I.  Definition  and  Character. 

Abutments,  piers  and  suTDerstructure  are  included  within  the  term  bridge.^ 

Bridge  piers  may  be  either  public  or  private,  and  the  question  whether 

they  belong  to  one  or  the  otiier  class  depends  upon  the  purpose  for  which  thev 

were  built,  the  uses  to  which  thev  have  been   applied,  the  place  where  located, 

and  the  character  of  the  structure. - 

II.  Erection,  Maintenance  and  Repair. 

A.  Right  to  Erect  and  Maintain — 1.  Source  of  Authority — a.  Pozvcr  of 
Congress — (1)  Original  Authority  to  Erect  Bridges  over  Nai'igahie  Waters. — 
Congress  may,  under  the  interstate  commerce  clause  of  the  federal  constitution, 
give  original  authority  for  the  erection  of  bridges  over  navigable  streams,  when 
called  for  by  the  demands  of  interstate  commerce  by  land.,^  But  usually  its  as- 
sent only  is  asked,  and  the  primary  authority  is  sought  at  the  hands  of  the  state.* 
The  power  to  construct,  or  to  authorize  individuals  or  corporations  to  construct 
bridefes  from  state  to  state,  is  essential  to  the  complete  control  and  regulation 
of  interstate  commerce.'^ 

1.  What  included  in  term  bridge. —  rivers  for  free  and  unobstructed  use  in  the 
The  Clinton  Bridge.  10  Wall.  454,  19  L.  interest  of  commerce.  Stnne  v.  Sonthrrn 
Ed.  969.  Illinois,    etc.,    Bridge    Co..    200    U.    S.    207, 

2.  Bridge  piers.— Button    v.    Strong.    1  51    L.   Ed.   1057. 

Black  1.  :?:!.  17  L,  Kd.  29.  4.      Primary    authority    iTSually    sought 

3.  Original  authority  for  erection  of  at  hands  cf  state. — Willamette  Iron 
bridges  over  navigable  streams — W'illa-  Bridee  Cm.  ?•.  Hatch,  125  U.  S.  1,  13,  31 
mette    Iron    Bridqfc    Co.   v.    Hatch.    125    U.  L.    Ed.   0:.'0. 

S.   1,   1."^.  .31    L.   Ed.   629;    Luxton  v.    North  ^.      Bridges    between    states.— California 

River  Bridge  Co.,  15.3  U.  S.  525,  .38  L.  Ed.  v.    Central    Pac.    R.    Co.,    127    U.    S.    1.    39, 

808;    Crandall    v.    Nevada,    6    Wall.    35,    IS  32     L.     Ed.     150;     Lu.\ton   v.    North    Rive- 

L.    Ed.    744.  ^  Bridge   Co.,   153   U.    S.   525,  38    L.   Ed.   S0$. 

Reascn     for     federal     control. —  Federal  Congress    under    its    power    to    regulate 

control   of  bridges   constructed   over  navi-  interst'.te  commerce  may  use  its  sovereign 

gable  waters  is  maintained  because  of  the  power    directly    or    create    a    corporation 

right    to    prevent    obstructions    to    naviga-  to   build   a   bridge   over   a   navigable    river 

tion  and  preserve  such  public  highways  as  between  two  states  to  facilitate  such  com- 
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(2)  Approval  of  Dridfjcs  Erected  by  State  .■lutlwrity. — Congress  may,  if  it 
sees  fit,  recognize  and  approve  bridges  erected  by  authcrity  of  two  states  across 
navigable   waters  between   them.^ 

{3)  Power  to  Determine  Whether  Bridges  Obstruct  Naz'irjatioii. — The  power 
of  congress  to  regulate  commerce  includes  the  power  to  determine  whether  a 
bridge  across  a  navigable  river  between  two  states  shall  be  deemed,  in  judg- 
ment of  law,  an  obstruction  of  navigation."  Congress  in  authorizing  the  con- 
struction of  a  bridge  over  a  navigable  water,  not  obstructing  navigation,  may 
empower  the  secretary  of  war  to  determine  whether  the  proposed  structure  will 
constitute  such  an  obstruction.^ 

b.  Pozvcrs  of  the  States — (1)  Rule  Stated. —  In  the  absence  of  legislation 
by  congress  on  the  subject,  a  state  may,  under  the  police  power,  construct  or 
authorize  the  construction  of  bridges  over  navigable  waters  within  its  limits,^ 
provided  that  in  so  doing  it  protects  the  substantial  rights  of  navigation.!*^ 


merce,  and  anthori/'e  the  ccndemnation  of 
land  for  that  purpose.  Luxton  v.  North 
River  Bridge  Co.,  153  U.  S.  525,  530,  38 
L.  Ed.  808. 

The  act  incorporating  the  North  River 
Bridge  Company,  Act,  July  11,  1890,  c. 
669,  and  authorizing  it  to  construct  a 
bridge  across  the  North  River  between  the 
states  of  New  York  and  New  Jersey  and 
providing  for  the  condemnation  of  lands 
for  that  purpose,  and  for  just  compensa- 
tion to  the  owners,  is  constitutional.  Lux- 
ton  V.  North  River  Bridge  Co.,  153  Q.  S. 
525,   38    L.    Ed.    SOS. 

6.  Approval  of  bridges  erected  by  state 
authority. — Luxton  v.  North  River  Bridge 
Co.,    153    U.    S.    525,    530,    38    L.    Ed.    80S. 

7.  Power  to  determine  whether  bridges 
obstruct  navigation. — Pennsylvania  z'. 
Wheeling,  etc.,  Bridge  Co.,  18  How.  421, 
15  L.  Ed.  435;  The  Clinton  Bridge,  10 
Wall.   454,    19   L.   Ed.   969. 

The  provisions  of  the  act  of  congress 
passed  August  31,  1852  (10  Stats,  at  Large 
112);  in  its  6th  and  7th  sections  declar- 
ing- the  bridges  over  the  Ohio  River  at 
Wheeling  and  Bridgeport  to  be  lawful 
structures  at  their  then  height  and  po- 
sition, and  requiring  the  officers  and  crews 
of  vessels  navigating  the  river  to  regulate 
their  vessels  so  as  not  to  interfere  with  the 
elevation  and  construction  of  said  bridges, 
are  within  the  legitimate  exercise,  by  con- 
gress, of  its  constitutional  power  to  regu- 
late commerce.  Pennsylvania  v.  Wheel- 
ing, etc.,  Bridge  Co.,  IS  How.  421,  15  L. 
Ed.  435. 

Such  provisions  are  not  invalid  by  rea- 
son of  the  compact,  in  respect  to  the  free 
navigation  of  the  Ohio  River,  made  be- 
tween the  states  of  Virginia  and 
Kentucky,  with  the  sanction  of  congress 
at  the  time  the  latter  state  was  admitted 
into  the  Union.  Pennsylvania  v.  Wheel- 
ing, etc..  Bridge  Co.,  18  How.  421,  15  L. 
Ed.    435. 

Neither  are  they  in  conflict  with  the 
provisions  of  the  constitution  of  the 
United  States,  art.  1,  §  9,  providing  that 
"no  preference  shall  be  given  by  any  regu- 
lation   of    commerce    or    revenue    to    the 


ports  of  one  state  over  those  of  another." 
Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co.,  18  How.  421,  15  L.  Ed.  435. 

Upon  the  passage  of  such  act,  a  bridge 
coming  within  its  provisions  no  longer 
being  an  unlawful  interference  with  a 
public  right,  its  owner's  authority  to  main- 
tain it,  in  its  then  position  and  height, 
exists  from  the  moment  of  the  enactment. 
Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co.,    18    How.    421,    15    L.    Ed.    435. 

The  act  of  February  27,  1865,  declaring 
that  a  certain  bridge  built  over  a  river 
which  divides  two  states,  "shall  be  a 
lawful  structure,"  is  a  valid  and  constitu- 
tif-nal  enactment.  The  Clinton  Bridge,  10 
Wall.  454,  19   L.   Ed.  969. 

8.  Miller  v.  New  York  City.  109  U.  S. 
385,    27    L.    Ed.    971. 

H  the  secretary,  upon  approving  the 
plans  of  the  proposed  structure,  is  re- 
quired to  notify  the  owners  of  such  ap- 
proval, notice  given  under  his  direction 
by  a  subordinate  officer  of  the  department 
is  sufficient.  Miller  v.  New  York  City, 
109   U.    S.   385.  27   L.   Ed.   971. 

9.  Power  of  state. — Crandall  v.  Nevada. 
0  Wall.  35,  18  L.  Ed.  744;  Pound  v.  Turck, 
95  U.  S.  459,  24  L.  Ed.  525;  Parkcrsburg 
etc.,  Transp.  Co.  v.  Parkersburg,  107  U.  S. 
691,  27  L.  Ed.  584;  Lake  Shore,  etc., 
R.  Co.  V.  Ohio,  165  U.  S.  365,  366,  41  L. 
Ed.  747;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  19C,  215.  29  L.  Ed. 
158;  Cardwell  v.  American  River  Bridge 
Co.,  113  U.  S.  205,  28  L.  Ed.  959:  Es- 
canaba  Co.  r.  Chicago,  197  U.  S.  678,  27 
L.  Ed.  4-^2;  Atlee  v.  Northwestern  Union 
Packet  Co.,  21  Wall.  389,  395,  22  L.  Ed. 
C19;  The  Binghamton  Bridge,  3  Wall. 
51.  18  L.  Ed.  137;  Oilman  v.  Philadelphia, 
3  Wall.  713.  18  L.  Ed.  96;  Ex  parte  Mc- 
Neil, 13  Wall.  236,  240,  20  L.  Ed.  624.  See 
Albany  Bridge  Case,  2  Wall.  403,  17  L. 
Ed.  876. 

10.  Atlee  V.  Northwestern  Union 
Packet  Co.,  21  Wall.  389,  22  L.  Ed.  619. 

Bridges  are  means  of  commercial  trans- 
portation as  well  as  navigable  waters,  and 
the  commerce  which  passes  over  a  bridge 
may    be    much    greater    than    that    which 
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(2)  Legislation  by  Congress  Superseding  State  Authoritw — But  the  power  of 
a  state  to  authorize  the  erection  of  bridges  over  its  navigable  streams  is  sub- 
ordinate to  that  of  congress,!  1  which  has  the  power  at  all  times  to  interfere  and 
supersede  its  authority  whenever  it  acts  arbitrarily  and  to  the  injury  of  corn- 
merce.i2  But  to  render  the  action  of  the  state  invalid,  the  general  government 
must  directly  interfere  so  as  to  supersede  its  authority  and  annul  what  it  has 
done.!3  It  is  ,-,ot  sutificient,  to  preclude  a  state  from  authorizing  the  erection  of 
a  bridge  over  a  navigable  stream  within  its  boundaries,  that  the  federal  govern- 
ment has  improved  the  navigation  thereof,  or  has  established  ports  and  collection 
districts  thereon. !•* 

A  provision  in  an  act  of  congress,  admitting  a  state  to  the  Union,  pro- 
viding that  all  navigable  waters  of  the  state  shall  be  common  highwavs,  and 
forever  free,  as  well  to  the  inhabitants  of  the  state  as  to  all  other  citizens  of 
the  United  States,  does  not  prevent  a  state,  in  the  absence  of  legislation  by 
congress,    from   authorizing   the   erection   of  a  bridge   over   a   navic^able   river.^' 

(3)  Compact  bctzvccn  Virginia  and  Kentueky. — The  compact  between  Vir- 
ginia and  Kentucky  sanctioned  by  congress,  "that  the  use  and  navigation  of  the 
River  Ohio,  so  far  as  the  territory  of  Virginia  or  Kentucky  is  concerned,  shall 


will  ever  be  transported  on  the  water 
which  it  obstructs.  Accordingly,  in  a 
question  whether  a  bridge  may  be  erected 
over  cnc  of  its  own  tidal  and  navigable 
streams,  it  is  for  the  municipal  power  to 
weigh  and  balance  against  each  other  the 
considerations  which  belong  to  the  sul)- 
ject — the  obstruction  of  navigation  on  the 
one  hand,  and  the  advantage  to  commerce 
on  the  other — and  to  decide  which  shall 
be  preferred,  and  how  far  one  shall  be 
made  subservient  to  the  other.  And  if 
such  erection  be  authorized  in  good  faith, 
not  covertly  and  for  an  unconstitutional 
purpose,  the  federal  courts  are  net  bound 
to  enjoin  it.  Gilman  v.  Philadelphia,  3 
Wall.    713,    18    L.    Ed.    96. 

The  court  refused  to  enjoin  at  the  in- 
stance of  a  riparian  owner,  to  whom  the 
injury  would  be  consequential  only,  a 
bridge  about  to  be  built,  under  the  au- 
thority of  the  state  of  Pennsylvania,  by 
the  city  of  Philadelphia,  over  the  river 
Schuykill,  a  small  river — tidal  and  naviga- 
ble, however,  and  on  which  a  great  com- 
merce in  coal  was  carried  on  by  barges 
— which  river  was  wholly  within  the  state 
of  Pennsylvania,  and  ran  through  the 
corporate  limits  of  the  city  authorized  to 
erect  the  bridge;  and  on  both  sides  of 
which  citizens  in  great  numbers  lived, 
and  on  both  sides  of  which  municipal  au- 
thority was  exercised  on  one  as  much  as 
on  the  other;  the  bridge  being  a  matter 
of  great  public  convenience  every  way, 
and  another  bridge,  just  like  it,  having 
been  erected  and  in  use  for  many  years, 
over  the  same  stream,  about  five  hundred 
yards  above.  Gilman  t'.  Philadelphia,  3 
Wall.  713,  18  L.  Ed.  9r,. 

11.  Power  of  state  subordinate  to  that 
of  congress — CardwoU  z\  .American  River 
Bridge  Co.,  113  U.  S.  205.  ::s   L.  Ed.  9:,9. 

12.  Escanaba  Co.  v.  Chicago,  107  U.  S. 
678,   27    L.    Ed.   442. 

13.  ■  What     action     by     congress     will 


supersede  state's  authority — Escanaba 
Co.  V.  Chicago,  107  U.  S.  678,  27  L.  Ed. 
442. 

When  congress  acts  directly  with  refer- 
ence to  bridges  authorized  by  a  state,  its 
will  must  control  so  far  as  may  be  nec- 
essary to  secure  the  free  navigation  of  the 
streams.  Cardwell  v.  American  River 
Bridge  Co.,  113  U.  S.  205,  28  L.  Ed.  959; 
Escanaba  Co.  v.  Chicago,  107  U.  S  678. 
27    L.    Ed.    442. 

The  act  of  congress  of  Sept.  19,  1890, 
c.  907,  §§  4,  5,  and  7,  26  Stat.  426.  453, 
did  not  deprive  the  states  of  authority 
to  grant  power  to  bridge  navigable 
streams  wholly  within  the  state,  or  render 
lawful  all  bridges  previously  built  without 
authority,  but  simply  created  an  additional 
and  cumulative  remedy  to  prevent  such 
structures,  although  lawfully  authorized, 
from  interfering  with  commerce.  Lake 
Shore,  etc.,  R.  Co.  v.  Ohio,  165  U.  S.  3G5, 
369,   41    L.    Ed.   747. 

14.  Parkersburg,  etc..  Transp.  Co.  v. 
Parkersburg,  107  U.  S.  691.  704,  27  L.  Ed. 
584;  Willamette  Iron  Bridge  Co.  v.  Hatch 
125  U.  S.  1,  31  L.  Ed.  629. 

A  state  is  not  precluded  from  authoriz- 
ing the  erection  of  a  bridge  on  a  naviga- 
ble river  within  its  boundaries  by  the 
fact  that  the  federal  government  has  im- 
proved the  navigation  of  the  river  and 
that  a  municipality  on  the  river  above  the 
site  of  the  proposed  bridge  has  been 
created  a  part  of  entry.  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  31  L. 
Ed.   629. 

15.  Effect  of  provisicn  in  acts  ad- 
mitting certain  states  to  Union. — William- 
ctte  Iron  Uridge  Co.  i\  Hatch,  125  U.  S. 
1.  31  L.  Ed.  ()29;  Cardwell  v.  American 
River  Bridge  Co.,  113  U.  S.  205,  28  L. 
Ed.  959;  Hamilton  -•.  Vicksburg.  etc.,  R. 
Co..  119  U.  S.  280,  30  L.  Ed.  393.  See, 
also,  Escanaba  Co.  v.  Chicago,  107  U.  S. 
678,  27   L.   Ed.   442. 
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be  free  and  common  to  citizens  of  the  United  States,"  is  obligatory,  and  a  bridge 
authorized  by  either  of  the  states  obstructing  the  navigation  of  the  river  is  an 
unlawful  structure. ^^ 

2.  Powers  Conferred  on  Counties  and  Municipalities. — The  legislature 
of  a  state  may,  in  its  discretion,  authorize  a  county  to  build,  at  its  own  expense, 
a  bridge  across  the  boundary  line  between  it  and  another  county, ^"^  and  a  Ken- 
tucky statute  has  been  construed  to  confer  that  power. ^^  A  state  statute  author- 
izing cities,  counties  and  precincts  in  the  state  to  issue  bonds  in  aid  of  works 
of  internal  improvement,  authorizes  the  issuance  of  bonds  in  aid  of  the  con- 
struction of  a  bridge  intended  to  be  used  as  a  thoroughfare.*^  The  legislative 
power  of  a  municipality  cannot,  by  contract  or  otherwise,  bestow  upon  a  rail- 
road company  the  irrevocable  right  to  maintain  a  bridge  over  its  tracks  at  a 
street  crossing,  so  as  to  thereafter  preclude  the  municipality  from  changing  the 
grade  of  the  street  if  the  public  exigencies  require  it.-*^* 

3.  Rights  of  Private  Individuals  and  Bridge  Companies — a.  Right  to 
Erect  Bridge  Piers  on  the  Shores  of  Navigable  Waters. — Riparian  proprietors 
have  a  right  to  erect  bridge  piers  on  the  shores  of  navigable  rivers,  lakes,  bays, 
and  arms  of  the  sea,  if  they  conform  to  the  regulations  of  the  state  and  do  not 
obstruct  the  paramount  right  of  navigation. ^i  But  the  right  to  make  such  erec- 
tions terminates  at  the  point  of  navigability. ^^ 

b.  Rights  Conferred  by  Statute  and  Municipal  Ordin-ance — (1)  Constitution- 
ality of  Statutes. — The  "fact  that  a  state  statute,  authorizing  the  erec'iion  of  a 
bridge,  divests  the  vested  rights  of  property  of  the  owners  of  an  existing  bridge, 
does  not  render   it  unconstitutional. -^ 

(2)  Rules  of  Construction. — If  there  is  any  doubt  as  to  the  proper  construc- 
tion of  an  act  authorizing  the  erection  of  a  bridge  across  a  navigable  water- 
way, that  construction  must  be  adopted  which  is  most  advantageous  to  the  in- 
terests of  the  government.--*     Nothing  passes  by   implication,  and   no  right  can 


16.  Compact  between  Virginia  and 
Kentucky. — Pennsvlvania  z'.  Wheeling, 
etc.,  Bridge  Co.,  is  How.  518,  14  L.  Ed. 
249. 

17.  Erection  of  bridge  by  county, 
across  its  boundary  line. — Washer  z'. 
Bullitt  County,  110  U.  S.  558,  564,  28  L. 
Ed.  249,  reaffirmed  in  Warder  v.  Loomis, 
197   U.   S.   619. 

18.  The  Kentucky  Statute,  Gen.  Stat. 
of  Ky.,  §  28,  art.  16.  §  1,  p.  305,  authoriz- 
ing the  county  court  of  any  county  to 
erect  and  keep  in  repair  necessary  public 
bridges,  includes  within  its  terms  a 
bridge  across  the  county  boundary  as  well 
as  one  wholly  within  the  county  limits 
and  it  is  not  necessary  to  go  through 
the  formalities  prescribed  by  Gen.  Stat, 
of  Ky.,  c.  94,  art.  1,  §§  36,  37,  p.  767,  to 
compel  involuntary  aid  from  the  adjoin- 
ing county,  when  it  is  clear  that  such  aid 
ought  not  to  be  and  cannot  be  exacted. 
Washer  v.  Bullitt  County,  110  U.  S.  558, 
28  L.  Ed.  249. 

19.  Issuance  of  bonds  in  aid  of  con- 
struction of  bridge. — So  held  in  constru- 
ine  the  Nebraska  statute  of  Feb.  15,  1869. 
Board  of  County  Commissioners  v. 
Chandler,   96   U.   S.   205,  24  L.    Ed.   625. 

The  fact  that  the  bridge  in  aid  of  the 
construction  of  which  the  bonds  were  is- 
sued, was  built  as  a  toll  bridge,  and  is 
used  as  such,  does  not  afifect  their  validity 
in    the    hands    of   a    bona    fide    holder    for 


value  before  maturity.  Board  of  County 
Commissioners  z'.  Chandler,  96  U.  S.  205, 
24   L.   Ed.   625. 

20.  Wabash  R.  Co.  v.  Defiance,  167  U. 
S.  88,  42  L.  Ed.  87.  See  the 
titles  MUNICIPAL  CORPORATIONS; 
STREETS   AND    HIGHWAYS. 

21.  Right  to  erect  bridge  piers  on 
shores  of  navigable  waters. — Dutton  7>. 
Strong,   1   Black   1,  23,   17   L.   Ed.  29. 

22.  Dutton  V.  Strong,  1  Black  1,  23, 
17    L.   Ed.   29. 

A  riparian  proprietor  may  construct 
a  bridge  pier  for  his  own  exclusive  use 
and  benefit;  and  where  he  has  reserved 
it  to  himself  and  never  held  it  out  as  in- 
tended for  the  use  of  others,  no  implica- 
tion arises,  if  a  party  without  leave  moors 
his  vessel  to  such  a  pier,  that  he  has 
done  so  with  the  owner's  consent.  Dut- 
ton 7-.  Strong,  1   Black  1,  23,  17  L.  Ed.  29. 

Where  such  structures  are  confined  to 
the  shore,  and  no  positive  law  or  regula- 
tion is  violated  by  their  construction,  he 
who  alleges  them  to  be  a  nuisance  or  an 
obstruction  to  navigation  must  prove  it 
as  the  presumption  is  the  other  way. 
Dutton   V.  Strong,  1  Black  1,  23.  17  L.  Ed.  09. 

23.  Constitutionality  of  statutes. — 
Charles  River  Bridge  z\  Warren  Bridge, 
11    Pet.   420.  9   L.   Ed.   773. 

24.  Doubtful  provision  construed  in 
favor  of  government. — Hannibal,  etc.,  R. 
Co.  V.  Missouri  River  Packet  Co.,  125  U. 
S.  260,  31  L.  Ed.  731. 
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be  claimed  that  is  not  clearly  given. ^^  A  charter  to  erect  a  bridge  does  not  in- 
clude the  right  to  keep  a  ferry. ^^  A  charter,  which  merely  authorizes  the  erec- 
tion of  a  bridge  and  the  taking  of  tolls  thereon,  confers  no  exclusive  privilege. 2^ 
But  a  provision  in  the  charter,  that  it  shall  not  be  lawful  for  any  person  to  erect 
another  bridge,  within  a  certam  distance  of  the  bridge  authorized,  constitutes 
an  inviolable  contract.^  In  such  case,  however,  if  a  second  charter  be  granted 
for  a  similar  franchise,  but  to  be  exercised  in  a  substantially  different  manner, 
the  exclusive  I'ight  conferred  by  the  first  charter  is  not  violated. ^^  As  for  in- 
stance, if  the  first  charter  be  for  an  ordinary  bridge,  and  the  second  for  a  rail- 
way viaduct,  impossible  for  man  or  beast  to  cross,  except  in  railway  cars.-"^*^ 

Authority  to  build  a  railroad  l)y  implication  includes  the  power  to  construct 
whatever  bridges  are  necessary  on  the  line  thereof.-'' 

(3)  Peculiar  Provisions  of  Acts  of  Congress  and  Municipal  Ordinances 
Construed. — The  peculiar  provisions  of  certain  acts  of  congress  and  munici- 
pal    ordinances     authorizing     the     construction.-^^     and     likewise     the     maintc- 


25.  Nothing    passes    by    implication. — 

Charles    River    Bridge   v.    Warren    Bridge, 
11    Pet.  420,  9   L.   Ed.  '~^'^. 

26.  Right  to  keep  a  ferry  not  implied. — 
Charles  River  Bridge  v.  Warren  Bridge, 
n  Pet.  420,  9  L.   Ed.  7?:!. 

Nor  can  such  right  be  implied  from  the 
fact  that  at  the  time  the  charter  is 
granted  another  corperation  has  ferry 
rights  at  the  place  where  the  bridge  is 
authorized  to  be  erected,  and  that  the 
bridge  company  is  required  to  pay  to  such 
corporation  a  certain  sum  annually  out  of 
its  bridge  tolls.  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420,  9  L  Ed. 
773. 

27.  No  exclusive  privilege  implied. — 
Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  9  L.  Ed.  773.  See,  also, 
Washington,  etc..  Turnpike  Co.  v.  Mary- 
land, 3  Wall.  210,   18  L.   Ed.   180. 

Such  a  charter  does  not  preclude  the 
state  from  subsequently  granting  to  an- 
other corporation  the  right  to  erect  an- 
other bridge  nearby  over  the  same  river, 
although  it  is  provided  that  the  new 
bridge  shall  in  a  few  years  become  a  free 
bridge,  and  thereby  the  income  of  the  old 
bridge  is  destroyed  and  its  franchise 
rendered  of  no  value.  Charles  River 
Bridge  v.  Warren  Brid.ge,  11  Pet.  420,  9 
L.  Ed.  773. 

28.  Grant  of  exclusive  privilege. — 
Pearsall  v.  Great  Northern  R.  Co.,  IGl  U. 
S.  646.  664,  40  L.  Ed.  838. 

Thus  an  enactment  by  a  state,  in  in- 
corporating a  company  to  build  a  toll 
bridge  and  take  tolls  fixed  by  the  act, 
that  it  shall  not  be  lawful  for  any  person 
or  persons  to  erect  any  bridge  within 
two  miles  either  above  or  below  the 
bridge  authorized,  is  a  contract  inviolable; 
and  this  though  the  charter  of  the  com- 
pany is  without  limit  as  to  the  duration 
of  its  existence.  The  Binghamton  Brid.ge, 
3  Wall.   51,   18   L.   Ed.    137. 

Such  a  provision  means,  not  only  that 
no  person  or  association  of  persons  shall 
erect  such  a  bridge  without  legislative 
authority;    but    that    the    legislature    itself 


will  not  make  it  lawful  for  any  person  or 
association  of  persons  to  do  so  by  giving 
them  authority.  The  Binghamton  Bridge, 
3    Wall.    .51,    18    L.    Ed.    137. 

The  New  Jersey  statute  of  1790,  em- 
powering certain  commissioners  to  con- 
tract with  any  persons  for  the  building 
of  a  bridge  over  the  Hackensack  River; 
and  providing  that  the  "said  contract 
should  be  valid  on  the  parties  contract- 
ing as  well  as  on  the  state  of  New  Jer- 
sey," and  that  it  should  not  be  "lawful"' 
for  any  person  or  persons  whatsoever  to 
erect  "any  other  bridge  over  or  across 
the  said  river  for  ninety-nine  years,"  is 
a  contract,  whose  obligation  the  state  can 
pass  no  law  to  impair.  Bridge  Proprie- 
tors 7'.  Hoboken  Co.,  1  Wall.  116,  17  L. 
Ed.   ,571. 

29.  Exclusive  right  not  violated. — Pear- 
sall V.  Great  Northern  R.  Co.,  161  U.  S. 
646,   665,   40    L.    Ed.   838. 

30.  Pearsall  v.  Great  Northern  R.  Co., 
161  U.  S.  646,  665,  40  L.  Ed.  838;  Bridge 
Proprietors  i'.  Hoboken  Co.,  1  Wall.  116, 
17   L.    Ed.   571. 

31.  Authority  to  build  railroad  impl'es 
power  to  construct  bridges. — Union  Pac. 
R.  Co.  V.  Hall.  91  U.  S.  343,  23  L.  Ed.  428; 
Hamilton  v.  Vicksburg,  etc.,  R.  Co.,  119 
U.   S.   280.  30   L.   Ed.   393. 

Two  conditions,  however,  must  be 
deemed  to  l)e  embraced  within  this  im- 
plied power,  first  that  the  bridges  shall 
be  so  constructed  as  to  insure  safety  to 
the  crossing  of  the  trains,  and  be  so  kept 
at  all  times;  second,  that  they  shall  not 
interfere  unnecessarily  with  navigation. 
Hamilton  v.  Vicksburg,  etc.,  R.  Co..  119 
U.   S.  280.  -iO  L.    Ed.  303. 

32.  Authority  to  build  bridge  only  for 
use  of  railroad. — Tlic  l>ri(lgc  constructed 
bv  the  Union  Pacific  Railroad  Company 
over  the  Missouri  River,  between  Omaha 
in  Nebraska  and  Council  Bluffs  in  Iowa, 
is  a  part  of  the  railroad.  The  company 
was  autliorized  to  build  it  only  for  the 
uses  of  the  road,  and  is  bound  to  operate 
and  run  the  whole  road,  including  the 
bridge,   as   one   connected  a;id   continuous 
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nance.^-"  of  bridges  have  been  interpreted  by  the  supreme  court. 

c.  Effect  of  Acceptance  of  Congressional  Assent  to  Right  Conferred  by  State. 
— A  bridge  company,  by  accepting  the  provisions  of  a  resolution  of  congress  as- 
senting to  the  construction  by  it,  of  a  bridge- over  navigable  waters,  as  authorized 
by  its  state  charter,  becomes  subject  ro  ai:  the  limitations  and  reservations  of 
power  thereby  imposed.-^'* 

d.  Jurisdiction  to  Determine  Rights  Conferred  by  a  State. — Whether  the  stat- 


lin-.      Union    Pac.    R.    Co.   v.    Hall.    91    U'. 
S.    343.    23    L.    Ed.    428. 

Requirement  that  connecting  roads  be 
allowed  to  use  railroad  bridge. — Under  the 
act  of  1871,  ch.  67,  16  Stat.  430,  authorizing 
the  Union  Pacific  Railway  Company  tc) 
construct  a  bridge  across  the  Missouri 
river  and  incorporating  the  provisions  of 
a  prior  act  (Act  of  July  25.  1866,  14  Stat. 
244)  authorizing  the  construction  of  nine 
railroad  bridges  as  to  eight  of  which  it 
was  provided,  in  conformity  with  the  gen- 
eral policy  of  congress,  that  all  connect- 
in"^  roads  should  be  allowed  to  cross  such 
bridges  for  reasonable  compensation,  it 
was  held  that  the  Union  Pacific  bridge 
was  governed  by  such  provision  although 
the  incorporated  act  as  to  a  single  bridge 
contained"  no  direction  for  its  use  b-"  ter- 
minating roads.  Union  Pac.  R.  Co.  v. 
Mason  City,  etc.,  R.  Co.,  199  U.  S.  160, 
50  L.   Ed.  134. 

The  above  act  of  1871  imposed  on  the 
Union  Pacific  Railway  Company  the  duty 
of  permitting  the  Chicago  Rock  Island 
and  Pacific  Railway  Company  to  run  its 
trains  over  the  bridge  and  tracks  between 
Council  Bluffs  and  Omaha,  including  South 
Omaha.  Union  Pac.  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  163  U.  S.  564.  41  L.  Ed.  265. 

Act  not  authorizing  bridge  company  to 
erect  bridge. — The  act  of  congress  of  Dec. 
17.  1872,  ch.  4,  17  Stat.  398,  and  the  sup- 
plementary act  of  Feb.  14.  1883.  ch.  44. 
22  Stat.  414,  merely  regulated  the  heignt 
oi  bridges  over  the  Ohio  River  and  the 
v.-idth  of  their  spans,  in  order  that  they 
might  not  interfere  with  its  navigation, 
and  conferred  no  right  or  franchise  on  the 
Henderson  Bridge  company  to  erect  a 
bridge  or  collect  tolls  for  its  use.  Hen- 
derson Bridge  Co.  z\  Kentucky-,  166  U.  S. 
150.    41    L.    Ed.    953. 

33.  Authority  to  maintain  bridge  as 
built. — An  act  of  congress  enacting  that 
p  -erfa'n  bridge,  already  built  over  a  river 
which  divides  two  states,  "shall  be  a  law- 
ful structure-,  and  shall  be  recognized  and 
known  as  a  post  route,"  means  not  only 
that  the  bridge  shall  be  a  post  route,  but 
also  that,  as  built,  with  its  abutments, 
piers,  superstructure,  draw,  and  height,  it 
shall  have  the  sanction  of  law  and  be 
maintained  and  used  in  that  condition,  and 
this,  although  the  act  is  declared  by  its 
title  to  be  simply  an  act  declaring  the 
bridge  "a  post  route."  1  he  Clmton 
Bridge,  10  Wall.  454.   19  L.  Ed.  960. 

An  act  of  congress  which  provides  that 
a  certain  bridge,  already  built  over  a  river 
which  divides  two  states,  shall  be  a  lawful 


structure,  abates  a  suit  in  chancery  begun 
previously  to  the  passage  of  the  act.  pray- 
ing injunction  against  the  building  of  the 
bridge  as  a  nuisance.  The  Clinton  Bridge, 
10   Wall.  454,  19  L.   Ed.  969. 

And  this  is  so  though  pleas  and  repli- 
cation had  been  filed,  proofs  taken  and 
the  case  was  ready  for  hearing  at  the 
time  of  the  passage  of  the  act.  The  Clin- 
ton  Bridge.  10  Wall.  454.  19  L.  Ed.  969. 

Ordinance  held  not  a  contract  but 
merely  a  license. — Municipal  ordinance 
permitting  a  railroad  company  to  erect 
two  new  bridges  over  its  track  at  street 
crossings  construed,  and  held  to  be  sim- 
ply a  license  to  the  company  to  build  and 
continue  the  bridges  until  the  municipal 
council  should  conclude  that  it  was  for 
the  public  interest  to  so  change  the  grade 
of  the  streets  as  to  make  the.  crossings 
level  and  not  a  contract  that  the  bridges 
should  remain  forever  or  for  any  partic- 
ular length  of  time.  Wabash  R.  Co.  v. 
Defiance.   167  U.   S.  88.  42  L.   Ed.  87. 

34.  Acceptance  of  congressional  assent 
to  right  conferred  by  state. — Newport,  etc.. 
Bridge  Co.  v.  United  States,  105  U.  S.  470, 
26    L.    Ed.    1143. 

Where  congress  reserves  the  right  to 
withdraw  its  assent  in  case  the  free  navi- 
gation of  the  river  shall  at  any  time  be 
substantially  and  materially  obstructed  by 
the  bridge,  or  to  direct  necessarj'  modi- 
fications and  alterations  of  the  bridge,  the 
withdrawal  of  its  assent  to  the  mainte- 
nance of  the  bridge  when  properly  made 
is  equivalent  to  an  enactment  that  from 
the  time  of  such  withdrawal  its  further 
maintenance  shall  be  unlawful,  and  if  mod- 
ifications are  directed,  assent  is,  in  legal 
effect,  withdrawn  unless  the  required 
changes  are  made.  Newport,  etc..  Bridge 
Co.  r.  United  States,  105  U.  S.  470,  26 
L.  Ed.  1143. 

It  is  not  in  such  case  an  essential  pre- 
requisite to  the  withdrawal  of  its  assent 
by  congress  that  it  should  be  judicially 
ascertained  that  the  bridge  as  authorized, 
either  did  in  fact,  or  would  if  built,  sub- 
stantialh-  and  materially  obstruct  free  nav- 
ieation.  Newport,  etc..  Bridge  Co.  v. 
United  States.  105  U.  S.  470.  26  L.  Ed. 
1143 

If  congress  requires  alterations  to  be 
made,  the  United  States  is  not  liable  to 
the  bridge  company  for  the  cost  thereof, 
and  such  liability  was  not  imposed  in  this 
case  by  the  terms  of  the  statute  requiring 
such  alterations.  Newport,  etc..  "  Bridge 
Co.  r.  United  States,  105  U.  S.  470,  26  L. 
Ed.    1143. 
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utcs  of  a  state  authorize  the  incorporation  of  a  bridge  company  to  build  a  bridge 
across  a  navigable  river,  separating  it  from  another  state,  is  a  question  of  state 
law,  involving  no  federal  question,  and  the  rulings  concerning  it  in  the  supreme 
court  of  the  state  are  conclusive. •'•"' 

B.  Duty  to  Construct  and  Repair.— Power  of  Legislature  to  Require 
County  to  Construct. — The  legislature  of  a  state  ma\\  in  its  discretion,  require 
a  county  to  build  at  its  own  expense,  a  bridge  across  the  boundary  line  between 
it  and  another  county.-*'' 

Duty  of  County  to  Repair, — At  common  law,  a  bridge  was  a  common  high- 
way, and  the  county  was  bound  to  repair  it.-'" 

C.  Manner  of  Construction — 1.  Power  to  Prescribe. — Where  a  sta^t  au- 
thorizes the  construction  of  a  bridge  over  a  navigable  stream,  it  has  power  to 
regulate  its  form  and  character .-'^^  subject  to  the  paramount  authority  of  congress 
to  prevent  any  unnecessary  obstruction  to  free  navigation.^^  Until  congress 
intervenes  and  exercises  its  authority,  the  power  of  the  state  is  plenary.^"^ 

2.  Federal  Regulations. — By  act  of  congress,  plans  for  the  construction  of 
a  bridge  over  a  navigable  river  are  required  to  be  approved  by  the  chief  of  en- 
gineers and  the  secretary  of  war,  and  it  is  made  unlawful  to  deviate  from  the 
plans  as  so  approved ;  and  special  acts  authorizing  the  construction  of  such  bridges 
generally  embody  these  provisions.-' ^  The  requirement  of  the  act  of  congress'*^ 
authorizing  the  construction  of  a  bridge  across  the  ^Missouri  River  at  the  citv  of 


35.  Jurisdiction  to  determine  r.'g'its 
conferred  by  a  state. — Stone  v.  Southern 
Illinois,  etc.,  Bridge  Co.,  206  U.  S.  267. 
51    L.    Ed.    1057. 

36.  Power  of  legislature  to  require 
county  to  construct. — Wasiier  v.  Bullitt 
County,   no   U.   S.   r>.-)8,  28  L.  Ed.  240 

37.  Duty  of  county  to  repair. — Washer 
V.  Bullitt  County.  110  U.  S.  .558,  50-1,  28 
L.  Ed.  249,  reaffirmed  in  Warder  v.  Loo- 
mis,   197   U.   S.    619. 

38.  Power  of  state  to  regulate  form  and 
character. — Hamilton  f.  Vicksburg,  etc., 
R.    Co.,    119    U.    S.   280,   30    L.    Ed.   39.3. 

The  height  of  the  bridge,  the  materials 
of  which  it  shall  be  ccnstructed,  and 
whether  it  shall  have  draws  or  not,  are 
matters  for  state  regulation.  Hamilton  i'. 
Vicksburg,  etc.,  R.  Co.,  119  U.  S.  280,  30 
L.    Ed.   393. 

39.  Paramount  authority  of  congress  to 
prevent  obstruction  of  navigation. — Ham- 
ilton c'.  Vicksburg,  etc.,  R.  Co.,  119  U.  S. 
280,   30   L.    Ed.    393. 

A  bridge  erected  under  the  authority 
of  a  state  over  a  navigable  water  must 
be  so  constructed  as  to  conform  to  federal 
legislation  relating  to  the  obstruction  of 
navigation.  Newport,  etc.,  Bridge  Co.  v. 
United  States,  105  U.  S.  470.  26  L.  Ed. 
1143. 

40.  Power  of  state  plenary  until  con- 
gress intervenes. — Hamilton  v.  Vicksburg, 
etc.,    R.    Co.,   119  U.   S.   280,  30  L.    Ed.  393. 

41.  Approval  of  plans  by  designated 
federal  officers. — Stone  ?■.  Snutlicrn  Illi- 
nois, etc..  Bridge  Co..  206  U.  S.  267.  51  L. 
Ed.    1057. 

The  purpose  of  such  requirements  is  to 
prevent  the  obstruction  of  navigation, 
and  they  do  not  limit  the  power  of  a 
state  upon  which  the  authorized  structure 


abuts  to  empower  the  corporation  con- 
structing it  by  proper  connections  and 
otlier  facilities  to  make  it  available  for 
the  purposes  for  which  it  was  intended, 
if  the  plans  approved  by  the  secretary  of 
war  are  not  thereby  altered.  Stone  v. 
Southern  Illinois,  etc..  Bridge  Co.,  206  U 
S.    267,   51    L.    Ed.    1057. 

The  act  of  congress  of  January  26,  1901 
(31.  Stat.  741),  authorizing  the  Southern 
Illinois  and  Missouri  Bridge  Company  to 
construct  and  maintain  a  railroad  bridge 
and  approaches  over  the  Mississippi 
River  between  Illinois  and  Missouri,  held 
not  to  limit  the  power  of  the  state  of  Mis- 
souri to  authorize  an  extension  of  the 
bridp-e  and  proper  connections  to  make  it 
available  for  the  purpose  intended,  and 
the  appropriation  of  land  for  that  pur- 
pose, if  the  plans  approved  by  the  secre- 
tary of  war,  as  required  by  the  act,  are 
not  altered.  Stone  v.  Southern  Illinois, 
etc..  Bridge  Co.,  206  U.  S.  267,  51  L.  Ed. 
1057. 

In  Miller  v.  New  York  City.  109  U.  S. 
385,  27  L.  Ed.  971,  it  was  held  that  in  the 
act  of  March  3,  1869,  15  Stat.  336,  ch. 
139,  empowering  the  secretary  of  war, 
UDon  being  satisfied  that  the  Brooklyn 
Bridge,  the  erection  of  which  over  the 
East  River  had  been  authorized,  if  built 
upon  the  plans  submitted  to  him  would 
not  obstruct  navigation,  to  approve  such 
plans,  and  to  approve  any  change  that 
might  be  made  therein  during  the  progress 
of  the  work,  congress  did  not  exceed  its 
power,  althougii  the  court  did  not  pass 
directly  upon  the  question  of  the  approval 
of  a  change  of  plans  during  the  progress 
of  the  work,  no  such  change,  apparently, 
hav'ng    been    made. 

42.  Act  of  July  25,  1S66.  14  Stat.  244,  §§ 
2.  10. 
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Kansas,  relating  to  the  distance  between  piers,  has  been  interpreted  by  the  su- 
preme court.^2 

3.  Duty  to  Maintain  Adequate  Opening  under  Railroad  Bridge. — The 
right  of  a  railroad  company  in  constructing  a  bridge  on  its  right  of  way  over 
a  natural  watercourse  is  subject  to  the  rights  of  the  public  in  the  use  of  the 
watercourse,  in  its  then  existing  condition,  and  also  to  all  such  reasonable  re- 
quirements of  the  public  as  changed  conditions  and  increased  use  may  demand. 
It  is,  therefore,  the  duty  of  the  company  to  maintain  an  opening  under  the  bridge 
that  will  be  adequate  and  effectual  for  such  an  increased  volume  of  water  as  may 
result  from  lawful,  reasonable  regulations  established  by  appropriate  public  au- 
thority from  time  to  time  for  the  drainage  of  lands  on  either  side  of  the  water- 
course.'t'* 

III.      Control,  Regulation,  Alteration  and  Removal. 

A.  Power  to  Control  and  Regulate — 1.  Power  of  Congress. — The  para- 
mount power  of  regulating  bridges  that  affect  the  navigation  of  the  navigable 
waters  of  the  United  States  is  in  congress.  It  comes  from  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  states.-*"' 

2.  Powers  of  the  States. — In  the  absence  of  legislation  by  congress  on  the 
subject,  the  control  and  management  of  bridges,  over  navigable  streams  which 
are  entirelv  within  the  limits  of  a  state,  rests  in  the  state."*^  But  congress  may 
at  any  time  interfere  and  supersede  the  authority  of  a  state,  if  it  acts  arbitrarily 
and  to  the  injury  of  commerce.-*^  When  congress,  in  a  proper  way,  declares  a 
bridge  across  a  navigable  river  of  the  United  States  to  be  an  unlawful  structure, 
no  legislation  of  a  state  can  make  it  lawful.^ ^ 

3.  Delegation  of  Power  to  Municipalities. — The  state  may  delegate  its 
power  to  a  municipal  corporation.-*^ 

B.  Authority  to  Require  Alteration  or  Removal — 1.  Under  the  Police 
Power. — The  requirement,  that  a  bridge  that  so  obstructs  a  natural  watercourse 
as  to  interfere  with  the  rights  of  the  public  therein  shall  be  removed,  is  a  legiti- 
mate exercise  of  the  police  power  ;•-'''  and  does  not  constitute  a  taking  of  private 


43.  Distance  between  piers. — The  dis- 
tance of  160  feet  required  bet-n-een  the 
piers  must  be  obtained  by  measuring 
along  a  line  bet-ween  such  piers  dra-n-n 
perpendicular  to  the  faces  of  the  piers 
and  the  current  of  the  river,  and  where 
such  line  measures  only  153  feet  and  a 
fraction,  the  bridge  is  not  a  lawful  struc- 
ture -R-ithin  the  meaning  of  the  act.  Han- 
nibal, etc..  R.  Co.  V.  M-'scr^uri  River 
Packet   Co.,    125  U.   S.   260,  31    L.    Ed.   731. 

44.  Duty  to  maintain  adequate  opening 
under  railroad  bridge. — Chicago,  etc..  R. 
Co.  V.  Illinois.  2C0  U.  S.  561,  50  L.  Ed.  596. 
See  the  title  RAILROADS. 

45.  Power  of  congress  to  regulate 
bridges  over  navigable  waters. — Xewport, 
etc..  Bridge  Co.  v.  United  States,  105  U. 
S.  470,  475,  26  L.  Ed.  1143:  Oilman  v. 
Philadelphia.    3    Wall.    713,    18    L.    Ed.    96. 

46.  Powers  of  the  states. — Escanaba  Co. 
V.   Chicago,   107   U.    S.    678,  27   L.    Ed.   442. 

The  power  of  Illinois  to  control  and 
manage  bridges  erected  by  its  authority 
over  nav'cable  streams  -tt-hich  are  en- 
tirely -n-ithin  its  limits  is  not  affected  by 
the  ordinance  of  1787  or  by  subsequent 
legislation  of  congress.  Escanaba  Co.  v. 
Chicago.  107  U.  S.  678,  27  L.  Ed.  442. 
See.  also,  Huse  v.  Glover,  119  U.  S.  543, 
30  L.  Ed.  4S7. 


47.  Power  of  congress  to  supersede  au- 
thority of  state. — Escanaba  Co.  v.  Chi- 
cago.   107   U.    S.   678,  27   L.    Ed.   442. 

48.  Newport,  etc..  Bridge  Co.  v.  United 
States.   105  U.   S.   470.  479.  26  L.   Ed.    1143. 

49.  Delegation  of  power  to  munici- 
palities.— Escanaba  Co.  v.  Chicago,  107  U. 
S.   678.   27   L.    Ed.   -442. 

An  ordinance  of  the  city  of  Chicago, 
regulating  the  times  at  -w-'hich  bridges  shall 
be  kept  open  for  the  passage  of  vessels, 
held  to  be  a  valid  exercise  of  the  oower 
delegated  to  the  citj'  bj'  the  state.  Escan- 
aba Co.  V.  Chicago'.  107  U.  S.  678,  27  L- 
Ed.    442. 

50.  Authority  vnder  police  power  to  re- 
ouire  removal. — Chicago,  etc..  R.  Co.  v. 
Illinois.    200    U.    S.    56L    50    L.    Ed.    596. 

Under  the  Farm  Drainage  Act  of  Ill- 
man's  Kurd's  111.  Stat.  1901,  p.  712,  the 
drainage  commissioners  may  require  a  rail- 
road company  having  a  bridge  on  its 
right  of  waj-  across  a  natural  watercourse 
with  an  opening  sufficient  for  the  existing 
flow  of  water,  to  remove  the  bridge  if 
it  constitutes  an  obstruction  to  the  en- 
larging, deepening  and  widening  of  the 
channel  for  the  purpose  of  accommodat- 
ing the  increased  volume  of  -water  that 
-u-ill  come  from  the  proposed  plan  of  the 
commissioners.  Chicago,  etc..  R.  Co.  v. 
Illinois,   200    U.   S.   561,^50   L.   Ed.   596. 
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property  for  public  use,  without  compensation,-^'  nor  a  denial  of  the  equal  pro- 
tection of  the  laws  within  the  meaning  of  the  constitution.^^  fj^e  expense  at- 
tendant upon  the  removal  of  the  bridge  must  be  bourne  by  the  owners,  as  must 
also  the  expense  of  erecting  a  new  bridge  in  case  such  owners  elect  to  construct 
one  that  will  conform  to  legal  requirements.-^^ 

2.  Power  of  Congress  under  Interstate  Commerce  Cl.\use  of  Constitu- 
»i<iON. — Under  its  power  to  regulate  interstate  commerce  and  to  free  navigation 
from  unreasonable  obstructions,  it  is  competent  for  congress  to  remove  bridges 
which  constitute  such  obstructions  or  to  require  alterations  to  be  made  in  them.-"''* 
The  making  of  such  required  alterations  does  not  constitute  a  taking  of  private 
property  for  public  use  within  the  meaning  of  the  constitution,  and  no  obligation 
arises  upon  the  United  States  to  make  compensation  for  the  cost  thereby  in- 
curred.•'^^ 

3.  Power  of  the  Secretary  of  \\'.\r. — By  acts  of  congress,  certain  powers 
have  been  conferred  and  duties  imposed  upon  the  secretary  of  war  in  relation 
to  the  alteration  and  removal  of  bridges  thai  obstruct  navigation,  and  questions 
relating  to  the  constitutionality  and  construction  of  such  acts  have  been  deter- 
mined by  the  supreme  court.-^" 

C.  Proceedings  for  Abatement — 1.  Who  May  Rring. — Proceedings  for 
the  abatement  of  a  bridge  on  the  ground  of  a  private  and  irreparable  injury  may 
be  sustained  at  the  instance  of  an  individual  or  a  corporation,  either  in  the  fed- 
eral or  state  courts.-''" 


51.  Chicago,  etc.,  R.  Co.  v.  Illinois,  200 
U.   S.  .561,  .50  L.   Ed.   596. 

52.  Chicago,  etc.,  R.  Co.  v.  Illinois,  200 
U.    S.    561,    50   L.    Ed.    596. 

53.  Expense  of  removal. — Chicago,  etc.. 
R.  Co.  V.  Illinois,  200  U.  S.  561,  50  L. 
Ed.   596. 

54.  Po-wer  of  congress. — Union  Bridge 
Co.  V.  United  States,  204  U.  S.  364,  51 
L.  Ed.  523;  Oilman  v.  Philadelphia,  3  Wall. 
713,  18  L.  Ed.  96;  Ex  parte  McNeil,  13 
Wall.    236,   240,   20   L.    Ed.   624. 

When  a  bridge,  constructed  by  authority 
of  a  state,  unnecessarily  obstructs  navi- 
gation, congress  maj'  interfere  and  re- 
move the  obstruction.  Escanaba  Co.  v. 
Chicago,   107   U.    S.    678,  27   L.    Ed.   442. 

55.  Government  not  obligated  to  com- 
pensate for  alterations. — Union  Bridge  Co. 
V.  United  States,  204  U.  S.  364,  51  L.  Ed. 
523. 

The  damage  that  accrues  in  such  case 
must  be  deemed  incidental  to  the  exercise 
by  the  government  of  its  power  to  se- 
cure free  navigation  against  unreasonable 
obstructions.  Union  Bridge  Co.  t'.  United 
States.  204  U.  S.  364.  51  L.   Ed.   523. 

The  fact  that  the  bridge  required  to 
be  altered  was,  when  erected  under  a 
state  charter,  a  lawful  structure  and  was 
not  an  unreasonable  obstruction  of  com- 
merce, and  navigation  as  then  carried  on, 
does  not  alter  the  rule.  Union  Bridge  Co. 
V.  United  States.  204  U.  S.  364,  51  L.  Ed. 
52"^. 

If  the  bridge,  in  its  original  form,  was 
an  unreasonable  ob.struction  of  navigation, 
the  mere  silence  or  inaction  of  congress 
does  not  create  an  obligation  on  the  part 
of  the  government  to  make  compensation 
for  alterations  subseauentlv  required  to 
be  made.  Union  Bridge  Co.  v.  United 
States,  204  U.   S.   364,   51   L.   Ed.  523. 


56.  Act  held  constitutional. — The  act  of 
congress.  River  and  Harbor  Act  of  1899, 
§  18.  30  Stat.  1121,  1153,  declaring  in  af- 
fect that  navigation  shall  be  freed  from 
unreasonable  obstructions  arising  from 
bridges  of  insufficient  height,  width  of 
span  or  other  defects  and  imposing  upon 
the  secretary  of  war  the  duty  of  ascer- 
taining^what  particular  cases  came  within 
the  rule,  as  well  as  the  duty  of  enforcing 
it,  is  not  unconstitutional  as  conferring 
upon  that  officer  legislative  or  judicial 
power.  Union  Bridge  Co.  v.  United 
States,  204   U:-S.  364.  51  L.   Ed.  523. 

Municipal  officers  without  funds  for  re- 
pairs not  embraced  in  act. — The  River  and 
Harbor  Act  of  September  19,  1890.  §§  4, 
5,  amending  act  of  August  11,  1888,  §§ 
9,  10.  authorizing  the  secretary  of  war,  to 
require  persons  or  corporrvtions  owning 
or  controlling  any  bridge  over  a  navigable 
waterway  of  the  United  States,  which  he 
has  good  reason  to  believe  is  an  un- 
reasonable obstruction  to  free  navigation, 
to  so  alter  it  as  to  render  the  navigation 
through  or  under  it  reasonably  free  and 
unoI)structed,  and  making  the  willful  fail- 
ure or  refusal  to  comply  with  such  re- 
quirement within  the  time  prescribed  a 
misdemeanor,  cannot  be  construed  as  em- 
bracing officers  of  a  municipal  corpora- 
tion owning  or  controlling  a  bridge,  who 
had  not  in  their  hands,  and  under  the  laws 
of  their  state  could  not  obtain,  public 
money's  that  could  be  applied  in  execution 
of  the  order  of  the  secretary  within  the 
time  fixed  for  the  completion  of  the  alter;-- 
tion.  Rider  v.  United  States,  178  U.  S. 
251,    44    L.    Ed.    1(:57. 

57.  At  whose  suit  abatement  may  be 
had. — Pennsylvania  f.  Wheeling.  etc.. 
Bridge    Co.,    13    How.    518,    14    L.    Ed.    249. 
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2.  Jurisdiction. — Where  part  of  the  bridge  is  outside  the  jurisdiction  of  the 
court  in  which  the  suit  is  brought,  the  court  has  no  power  to  abate  that  part;^^ 
and  if  the  removal  of  that  part  of  the  bridge,  which  is  within  the  jurisdiction  of 
the  court,  would  not  improve  the  navigation  of  the  river,  so  far  as  the  plaintiff 
is  concerned  he  is  not  entitled  to  a  decree  in  his  favor.°^ 

5.  Grounds. — A  bill  in  chancery  will  lie  for  the  abatement  of  a  bridge  over  a 
navigable  water  only  when  the  injury  complained  of  is  of  a  character  for  which 
an  action  at  law  can  afford  no  adequate  remedy. <^'^  If  a  bridge  obstructs  navi- 
gation and  is  a  pjblic  nuisance,  it  will  be  abated,  irrespective  of  whether  the  ben- 
efits it  produces  exceed  the  injuries  resulting  from  it,*^^  unless  some  plan  shall 
be  adopted  which  will  relieve  navigation  from  obstruction.*^ 2  g^t^  of  course, 
to  warrant  the  abatement  of  a  bridge  as  a  public  nuisance,  the  facts  of  the  case 
must  show  that  the  structure  is  such  a  nuisance.^^  \  bridge  erected  over  a  navi- 
gable water,  in  the  manner  authorized  by  both  the  state  and  federal  governments, 
is  a  lawful  structure,  and  its  erection  will  not  be  enjoined,  nor  when  completed 
will  it  be  abated  on  the  ground  that  it  obstructs  navigation  and  is  a  public 
nuisance. °"* 

D.  Effect  upon  Decree  of  Abatement  of  Modification  of  Public  Right 
of  Navigation. — Where  a  decree  of  the  supreme  court  of  the  United  States, 
directing  the  abatement  of  a  bridge,  proceeds  upon  the  ground  that  the  bridge  is 
in  conflict  with  the  then  existing  regulations  of  commerce  by  congress,  it  depends 
upon  the  bridge  continuing  to  be  an  unlawful  obstruction  to  the  public  right  of 
free  navigation,  and  where  that  right  is  subsequently  modified  by  congress  in  the 


58.  Part  of  bridge  outside  court's  juris- 
diction.— If  a  bridge  across  the  Miss- 
issippi, where  that  river  divides  the  states 
of  Illinois  and  Iowa,  is  a  nuisance,  and 
the  state  line  is  in  the  middle  of  the  river, 
the  district  court  for  Iowa  has  no  power 
to  abate  it  on  the  Illinois  side.  Missis- 
sippi, etc.,  R.  Co.  V.  Ward,  2  Black  485, 
17  L.  Ed.  311. 

If  the  obstruction  is  created  by  piers 
erected  on  the  Illinois  side,  it  is  an  of- 
fense against  the  laws  of  Illinois,  and 
neither  a  state  court  of  Iowa  proceeding 
by  indictment,  nor  the  federal  court  for 
that  district  sitting  in  equity,  can  inquire 
into  the  facts  or  furnish  a  remedy.  Miss- 
issippi, etc.,  R.  Co.  V.  Ward,  2  Black  485, 
17  L.  Ed.  311. 

59.  ^Mississippi,  etc.,  R.  Co.  v.  Ward.  2 
Black  485,   17   L.    Ed.   311. 

60.  When  bill  in  chancery  will  lie. — 
Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co.,    13    How.    518,    14    L.    Ed.    249. 

61.  Benefits  and  injuries  will  not  be 
we'<=^hed. — Pennsvhania  f.  Wheeling,  etc.. 
Bridge    Co.,    13    How.    518,    14    L.    Ed.   249. 

62.  Plan  to  relieve  navigation  from  ob- 
struction.— Pennsylvania  v.  Wheeling,  etc.. 
Bridge   Co.,   13   How.   518.   14   L.    Ed.   249. 

In  a  proceeding  for  the  abatement  of 
a  bridge  obstructing  navigation  on  the 
Ohio  River  it  was  decreed  that  the  bridge 
company  might,  upon  their  own  responsi- 
bility, try  whether  the  western  channel 
could  be  improved  and  made  passable, 
by  means  of  a  draw,  so  as  to  afford  safe 
and  uno'  jtructed  navigation  for  the 
largest    class    of    boats.      Pennsylvania    v. 


Wheeling,   etc..   Bridge   Co.,   13   How.   518, 
14   L.   Ed.   249. 

63.  Facts  must  show  that  bridge  is  a 
nuisance. — A  bridge  obstructing  naviga- 
tion will  not  be  abated  as  a  nuisance  if 
there  is  doubt  as  to  its  being  a  nuisance, 
and  this  is  so  whether  the  proceeding  is 
by  indictment  or  by  a  prosecution  in  chan- 
cery. Alississippi,  etc.,  R.  Co.  v.  Ward, 
2   B'lack  485,    17   L.    Ed.   311. 

Facts  constituting  bridge  public  nui- 
sance.— Pennsylvania  v.  Wheeling,  etc., 
Bridge    Co..   13    How.    518,    14    L.    Ed.    249. 

When  bridge  is  not  indictable  as  a 
nuisance. — ^^'here  a  bridge  over  a  navi- 
gable stream  is  erected  for  public  pur- 
poses and  produces  a  public  benefit,  and 
leaves  a  reasonable  space  for  the  passage 
of  vessels,  it  is  not  indictable  as  a  nui- 
sance. Mississippi,  etc..  R.  Co.  v.  Ward, 
2    Black    -185,    17    L.    Ed.    311. 

64.  Bric'^e  erected  as  authorized  by 
state  and  federal  governments. — Miller  v. 
Xew  York  City,  109  U.  S.  3S5,  27  L.  Ed. 
971. 

The  bridge  over  East  River  connect- 
ing Xew  York  and  Broolclvn.  "being  con- 
structed in  accordance  with  the  legisla- 
tion of  both  the  state  and  federal  govern- 
ments, must  be  deemed  a  lawful  structure. 
It  cannot,  after  such  legislation,  be  treated 
as  a  public  nuisance:  and  however  much 
it  may  interfere  with  the  public  right 
of  navigation  in  the  East  River  and 
thereby  affect  the  profits  or  business  of 
private  persons,  it  cannot,  on  that  ground, 
be  the  subipct  of  complamt  before  the 
courts."  I\lil!er  v.  New  York  City,  109 
U.    S.    385.   27    L.    Ed.   971. 
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exercise  of  its  power  to  regulate  commerce  so  that  the  bridge  is  no  longer  an  un- 
lawful obstruction,  the  decree  cannot  be  enforced.^-^ 

IV.    Liability  of  Bridge  Owners  for  Injuries  Resulting  from  Their  Wrong- 
ful Acts  or  Negligence. 

A.  Upon  Whom  the  Liability  Rests.— When  a  municipal  corporation  is 
required  by  its  charter  to  keep  a  bridge  in  repair,  if  the  duty  was  imposed 
in  consideration  of  privileges  granted,  and  if  the  means  to  perform  it  are  within 
the  control  of  the  corporation,  such  corporation  is  liable  to  the  public  for  an  un- 
reasonable neglect  to  comply  with  the  requirement.'^*^  When  all  the  foregoing 
conditions  concur,  the  corporation  is  also  liable  for  injuries  to  the  persons  or 
property  of  individuals.^^ 

Where  a  person  is  injured  upon  an  approach  to  a  bridge,  constructed 
by  a  bridge  company  and  extending  from  the  bridge  to  a  city  street,  the  company 
may  be  liable  for  negligence  in  regard  to  the  locus  in  quo  as  an  approach  to  and 
part  of  their  bridge,  while  the  city  may  also  be  liable  for  like  negligence  reo-ard- 
ing  it  as  a  street  for  the  care  of  which  it  is  responsible.'"'^ 

Where  a  railroad  company  employs  contractors  to  build  a  bridge,  and 
for  that  purpose  to  drive  piles  in  a  river,  and,  owing  to  the  abandonment  of  the 
contract,  the  piles  are  left  in  the  river,  in  such  a  condition  as  to  injure  a  vessel 
when  sailing  on  her  course,  the  railroad  company  is  liable  for  the  injurv.^^ 

B.  Nature  and  Extent  of  Liability  and  Degree  of  Care   Required. 

Neglect  to  Keep  Municipal  Bridge  in  Repair.— The  liability  of  a  municipal 
corporation,  required  by  its  charter  to  keep  a  bridge  in  repair,  extends  to  injuries 
arising  from  neglect  to  perform  the  duty  enjoined,  or  from  negligence  and  un- 
skill fulness  in  its  performance.'*' 

Unavoidable  Obstruction  to  Navigation  by  Authorized  Bridge. Where 

an  obstruction  to  navigation  caused  by  the  construction  of  a  bridge,  erected  under 
competent  authority,  is  unavoidable,  the  owner  cannot  be  held  responsible  for 
any  injury  resulting  therefrom,  the  rule  of  damnum  absque  injuria  applying  in 
such  case.'^^ 

Where  a  vessel  is  wrongfully  attached  to  a  private  bridge  pier  without 
the  consent  of  its  owner,  the  peril  of  the  vessel,  no  matter  how  great,  imposes 
no  obligation  upon  such  owner  to  allow  her  to  remain,  and  hazard  his  own  prop- 
erty to  save  that  of  a  trespasser. '- 

C.  Actions  to  Enforce  Liability— 1.  Defenses  Av.ailable. — That  Vessel 
Injured  Was  Voyaging  on  Sunday  No  Defense.— It  is  no  defense  to  an  ac- 
tion for  injury  to  a  vessel  by  piles  driven  in  a  river  for  the  construction  of  a 
bridge  that  the  vessel  was  prosecuting  her  voyage  on   Sundav.  notwithstandino- 

65.  Modification  of  public  right  of  navi-  Evidence  held  pmner  to  be  submitted 
gation  as  affecting  decree  of  abatement.—  to  the  jury  upon  the  question  whether 
Penn'^ylvania  v.  VVheelintr.  etc.,  Bridge  the  city  had  assumed  such  control.  Man- 
Co..   IS   TTrnv.  421,  15   L.Kd.   435.  Chester   2\    Kricsson,    105    U.    S.    ."^JT    26    L 

66.  Neglect  of  municipality  to  keep  Kd.  1090.  See  the  title  STREETS  AND 
bridge  in  reoair. — Wei.ehtman  t'.  Washing-       HIGH\\'AyS. 

ton,  1    Black  ."^0,   17   L.   Ed.   52.  gq    PiIpc  Vft  in  r^r^r  u,r  u^;a^ 

nr,     \\i  •   ui.  \\j     \  ■      ^        1    r>i     1  ^"'  ^"es  jeit  m  river  by  briTge  contract- 

67.  Weiehtman  T'.  Washinn-ton.  1    Black       or?  — Philidc-inhiT     etr      R     r,.     -      i>i  -i 

bell,  2   Black  590,   1(    L.   Ed.   :?(1.  oog^  ^c  j^    p^]    ^3.^  '         ^i--'". 

68.  Injury  upon  approach  to  bridge. —  „1     m'i  V 

Manchester  v.   Ericsson.   105  U.   S.  :!47,  2G  ^^■.   ^^g  ect  to  keep  municipal  bridge  in 

L    Ed    1090  repair.— Weigh  tm  an      z:      Washington,      l 

The'  city 'will    be    liable    if    it    has    as-  ^''''^'^'  ^^-   ^".L-    ^d.   53. 

sumed  control   of  the  locus  in   quo  as  an  .  '^^-    Unavoidable  obstruction  to  naviga- 

extension    of    the    street:    and    whether    it  *'°"- — 1  l-'miilton  :■.  \'ick-shurg,  etc.,  R.  Co., 

has  assumed  such  control  is  a  question  of  ^^^  U.   S.   280.  .30  L.    Ed.  39.3. 

fact  to  be  determined  by  the  jury  from  all  72.    Vessel   wrongfully   attached   to   pri- 

the   testimony   and   not   a   question   of  law  vte    bridge    p'er. —  Dutton    v.     Strong,    1 

for    the    court.      IVtanrhpster    v.    Ericsson,  Black  1,  23,   17  E.   Ed    29        ' 
105   U.    S.    347,   26    L.    Ed.    1090. 
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a  state  statute  forbidding  persons  to  work,  or  to  willingly  suffer  their  servants 
to  work  on   Sunday,  "works  of  necessity  and  charity  excepted.""^ 

2.  Admissibility  of  Evidence. — Must  Be  Relevant. — In  actions  against 
bridge  owners  for  damages  resulting  from  their  negligence  the  usual  rule  applies 
that  evidence  to  be  admissible  must  be  relevant  to  the  issues  involved."-* 

3.  Appellate  Jurisdiction  of  Supreme  Court. — The  supreme  court  of  the 
United  States  has  not  jurisdiction  to  review  a  decision  of  the  highest  court  of  a 
state  upon  the  liability  of  bridge  owners  for  an  injury  caused  by  the  bridge,  if 
no  federal  question  is  presented  thereby."-^ 

V.   Injunction  to  Restrain,  and  Liability  for.  Injuries  to  Bridges. 

If  a  bridge  over  a  navigable  river  is  built  and  maintained  as  a  lawful  structure, 
of  importance  to  the  public,  the  company  owning  it  can  at  all  times  have  recourse 
to  the  courts  to  protect  it.  If  injuries  have  been  negligently  or  wantonly  in- 
flicted upon  it,  an  action  at  law  can  be  maintained  against  the  wrongdoers  for 
the  damages  suffered.'*^  And  if  such  injuries  are  threatened,  and  a  court  of  equity 
can  be  satisfied  that  irreparable  injuries  may  be  occasioned  by  careless  or  wanton 
action  on  the  part  of  navigators,  a  remedy  by  injunction  can  be  had.""  Such 
relief  is  not  in  the  nature  of  a  regulation  of  commerce,  such  as  can  only  be  pre- 
scribed by  congress.'^  In  such  case,  the  ordinary  rule  that  courts  of  equity  will 
not  act  where  there  is  a  dispute  about  the  title  or  the  extent  of  the  legal  fights 
of  the  parties,  until  there  has  been  a  trial  at  law,  does  not  apply.'^ 

VI.  Toll  Bridges. 

A.  Source  of  Authority  to  Take  Tolls. — The  authority  of  taking  tolls  from 
those  who  cross  a  bridge  over  a  navigable  river  is  a  franchise,  and  freedom  to 
do  that  which  cannot  be  lawfully  done  by  one  without  public  authority,  and  can 
only  be  conferred  by  the  legislature  directly,  or  indirectly  through  public  agents 
and  tribunals,  in  pursuance  of  a  statute. ^<^ 


73.  No  defense  that  vessel  injured  was 
voyaging  on  Sunday. — Philadelphia,  etc., 
R.  Co.  V.  Philadelphia,  etc.,  Steam  Tow- 
boat    Co..    23    How.    209,    16    L.    Ed.    433. 

74.  Evidence  relevant  upon  question  of 
damages  sustained. — In  an  action  for 
damages  sustained  by  reason  of  the  neg- 
lect of  a  municipal  corporation  to  keep 
in  repair  a  bridge,  evidence  showing  the 
business  in  which  the  plaintiff  was  en- 
gaged, its  extent  and  the  consequent  loss 
arising  to  him  from  his  inability  to  pros- 
ecute it.  is  relevant  and  pertinent,  as 
enabling  the  jury  to  fix,  with  some  cer- 
tainty, the  direct  and  necessary  damages 
resulting  from  his  injuries.  Nebraska 
City  V.  Campbell,  2  Black  .590,  17  L.  Ed. 
271. 

75.  Decision  presenting  no  federal  ques- 
tion for  review. — A  decision  of  the  high- 
est court  of  a  state  that  the  mere  fact 
that  a  bridge  had  not  been  constructed 
as  required  by  the  federal  statute,  au- 
thorizing its  construction,  rendered  the 
owners  liable  for  an  injury  caused  by  the 
bridge,  irrespective  of  the  question 
whether  the  improper  construction  caused 
the  accident,  presents  no  federal  question 
for  the  consideration  of  the  supreme  court 
of  the  United  States.  Hannibal,  etc.,  R. 
Co.  V.  Missouri  River  Packet  Co.,  125  U. 
S.   260,    31    L.    Ed.    731. 

76.  Right  of  action  for  injuries. — Texas 
&  Pac.  R.  Co.  V.  Interstate  Transp.  Co., 
155  U.   S.   585,  589.  39  L.   Ed.  271. 


77.  Injunction  to  restrain  injuries. — 
Texas  &  Pac.  R.  Co.  v.  Interstate  Transp. 
Co.,   155   U.    S.    585,   589,  39   L.   Ed.   271. 

Decree  dismissing  bill  for  injunction 
affirmed. — A  railroad  company,  having  a 
bridge  over  a  navigable  river,  sued  to 
enjoin  a  transportation  company  from 
passing  any  towboat  through  the  draw  of 
the  bridge  at  high  water,  with  more  than 
two  barges  in  tow,  and  from  in  any  way 
striking  and  injuring  such  bridge.  Nearly 
four  years  having  elapsed  since  the  filing 
of  the  bill,  and  the  exigency  created  by 
the  existence  of  an  unusual  flood,  which 
was  made  the  principal  foundation  of  the 
bill,  having  long  since  passed  away,  the 
decree  below  dismissing  the  bill  and  pre- 
serving the  rights  of  the  comnlainant  to 
bring  an  action  for  damages,  was  amended 
so  as  to  be  without  prejudice  generally, 
and  otherwise  affirmed.  Texas  &  Pac.  R. 
Co.  V.  Interstate  Transp.  Co.,  155  U.  S. 
585,    39   L.    Ed.    271. 

78.  Injunction  not  in  nature  of  a  regu- 
lation of  commerce. — Texas  &  Pac.  R.  Co. 
V.  Interstate  Transp.  Co.,  155  U.  S.  585, 
589,  39   L.    Ed.  271. 

79.  Trial  at  law  not  essential  prereq- 
uisite to  injunction. — Texas  &  Pac.  R. 
Co.  V.  Interstate  Transp.  Co.,  155  U.  S. 
585,    589,   39    L.    Ed.   271. 

80.  Source  of  authority  to  take  tolls. — 
Covington  Drawbridge  Co.  v.  Shepherd, 
21    How.    112,   123,   16    L.    Ed.    38. 

Authority  to   grant  the   franchise   of  es- 
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B.  Nature  of  Authority. — A  charter  authorizing  the  erection  of  a  br'^lge 
and  the  taking  of  tolls  thereon  is  a  contract ;  but,  like  all  private  righr>,  is  subject 
to  the  right  of  eminent  domain. ^^ 

C.  Period  during  Which  Tolls  Maj'^  Be  Taken — Grant  Construed. — A 
grant  by  a  state  to  a  corporation  aggregate,  limited  as  to  the  duration  of  its  ex- 
istence, of  the  right  to  use  a  bridge  and  dyke  and  take  tolls  thereon,  without 
words  of  perpetuity,  creates  only  an  estate  for  the  life  of  the  corporation. ^2 

D.  Regulation  of  Tolls  on  Interstate  Bridges. — A  state  has  not  power  to 
regulate  tolls  upon  a  bridge  connecting  it  with  another  state,  without  the  assent 
of  congress,  or  the  concurrence  of  such  other  state,  in  the  proposed  tariff.*-'  But 
in  the  absence  of  congressional  legislation  or  mutual  legislation  of  the  two  states, 
the  bridge  company  has  not  the  right  to  fix  tolls  at  its  own  discretion.  There 
is  always  an  implied  understanding  that  the  charges  shall  be  reasonable,  and  tlie 
question  of  reasonableness  must  be  settled  by  the  evidence  in  the  particular  case.'* 

E.  Liability  of  Toll  Bridge  Companies  for  Refusing  Transportation. — 
A  bridge  company  owning  the  franchise  to  take  tolls  is  liable  to  answer  in  dam- 


tablishing  and  maintaining  a  toll  bridge 
over  a  river  where  it  crosses  a  public 
highway  in  Georgia,  is  vested  solely  .in 
the  legislature,  and  may  be  exercised  by 
it,  or  be  committed  to  such  agencies  as 
it  may  select.  Wright  v.  Nagle.  101  U. 
S.  791,  25  L.   Ed.  921. 

The  statutes  of  Georgia  confer  upon 
certain  courts  the  power  to  establish  such 
bridges,  but  not  to  bind  the  public  in 
respect  to  its  future  necessities.  The 
legislature  could,  therefore,  notwithstand- 
ing a  court  had  made  an  exclusive  grant 
of  such  a  franchise,  authorize  the  erec- 
tion and  maintenance  of  another  bridge 
within  the  limits  of  the  original  grant. 
Wright  V.  Nagle,  101  U.  S.  791,  25  L.  Ed. 
921. 

81.  Nature  of  authority  to  take  tolls. — 
West  River  Bridge  Co.  v.  Dix,  6  How. 
507,   12   L.    Ed.   5.35. 

82.  Grant  authorizing  taking  of  tolls 
only  during  life  of  corporation. — St.  Clair 
County  Turnpike  Co.  v.  Illinois.  96  U.  S. 
63,   24   L.    Ed.    651. 

By  the  Illinois  Statute  of  February  13, 
1847,  a  turnpike  company  was  created  a 
body  corporate,  to  continue  as  such  for 
twenty-five  years  from  that  date,  with 
power  to  construct  and  maintain  a  cer- 
tain turnpike,  erect  toll  gates,  and  collect 
tolls.  The  state  reserved  the  right  to 
purchase  the  road  at  the  expiration  of  the 
charter,  by  paying  to  the  corporation  the 
original  cost  of  construction;  but  the  road, 
with  all  its  appendages,  was  to  remain  in 
the  possession  of  the  corporation,  to  be 
used  and  controlled,  subject  to  the  rights 
and  restrictions  contained  in  the  charter, 
until  such  time  as  the  state  should  refund 
said  cost.  By  a  supplement  passed  in  1801, 
the  company  was  authorized  to  extend  its 
road;  and,  in  consideration  of  keeping  in 
repair  a  certain  bridge  and  dyke,  to  use 
them  as  a  part  of  tlie  road,  erect  a  toll 
gate  thereon,  and  collect  tolls.  It  was 
held,  that  the  provision  whereby,  on  the 
failure   of   the    state,   at   the   expiration   of 
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twenty-five  years,  to  refund  the  original 
cost  of  the  road,  the  company  was  au- 
thorized to  continue  in  the  exercise  of  its 
franchises,  until  they  should  be  redeemed 
by  paying  such  cost,  extended  only  to 
the  charter,  and  not  to  the  supplement  of 
1861;  that  the  supplement  merely  granted 
to  the  company  the  use  of  the  bridge  and 
dyke,  and  that  the  franchise  to  charge 
tolls  thereon  was  separate  and  distinct 
from  that  authorizing  the  collection  of 
them  on  the  original  road,  and  did  not 
extend  beyond  the  term  of  years  for 
which  the  corporation  had  been  created; 
that,  at  the  expiration  of  that  term,  the 
state,  by  resuming  the  control  of  the 
bridge  and  dj-ke  without  compensation  to 
the  company,  did  not  impair  the  obligatirn 
of  her  contract  with  the  company.  S:. 
Clair  County  Turnpike  Co.  v.  Illinois.  9G 
U.   S.   63,  24  L.   Ed.  651. 

Quaere,  whether,  if  the  company  had 
been  authorized  to  construct  the  bridge 
and  dyke,  and  had  done  so,  or  to  acquire 
a  pronrietary  interest  in  the  property  in 
fee,  and  had  acquired  it,  the  state  could 
have  taken  back  the  property  without 
just  compensation.  St.  Clair  County- 
Turnpike  Co.  V.  Illinois,  96  U.  S.  63,  24 
L.   Ed.   651. 

83.  Regulation  of  tolls  on  interstate 
bridges. — Covington,  etc..  Bridge  Co.  z'. 
Kentucky,  154  U.  S.  204.  38  L.  Ed.  962; 
Covington,  etc..  Bridge  Co.  v.  Kentucky, 
154   U.  S.  224,  38  L.   Ed.  970. 

Traffic  across  a  river  separating  two 
states  is  interstate  commerce  and  a  bridge 
is  an  instrument  of  such  commerce. 
Therefore  a  state  statute  regulating  tolls 
on  such  a  bridge  is  invalid  as  an  at- 
tempted regulation  of  interstate  commerce. 
Covington,  etc.,  Bridge  Co.  7'.  Kentucky, 
154  U.  S.  204.  38  L.  Ed.  962;  Covington, 
etc..  Bridge  Co.  v.  Kentucky,  154  U.  S. 
224,    38    L.    Ed.    970. 

84.  Covington,  etc..  Bridge  Co.  v.  Ken- 
tucky,   154    U.    S.   204,   222,   38    L.    Ed.   962. 
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ages  if  it  refuses  to  transport  individuals  on  being  paid  or  tendered  the  usual 
fare.*^  The  law  secures  the  tolls  as  a  recompense  for  the  duty  imposed  to  pro- 
vide and  maintain  facilities  for  accommodating  the  public^*^ 

BRIEFS. — See  the  title  AppEai,  and  Error,  vol.  2,  p.  269. 
BRING.— See  Brought. 
BRITISH.— See  note  1. 


85.  Liability  for  refusing  transportation. 

— Covington   Drawbridge  Co.  r.   Shepherd, 
21    How.    112,    124.    16    L.    Ed.    38. 

86.  Covington  Drawbridge  Co.  v.  Shep- 
herd,  21    How.    112.    124.    16    L.    Ed.    38. 

1.  British  seamen. — In  Ross  z\  Mcln- 
tyre.  140  U.  S.  4.=)3,  477,  35  L.  Ed.  581.  it 
is    said:      "The    expression    'British    sea- 


men,' may  mean  one  who,  whatever  his 
nationality,  is  serving  on  board  a  British 
ship." 

British  subject. — See  Shanks  z'.  Duponi. 
3  Pet.  242,  7  L.  Ed.  666;  IngHs  v.  Sail- 
ors' Snug  Harbor.  3  Pet.  99,  7  L.  Ed.  617. 
And  see  the  titles  ALIEXS,  vol.  1.  p. 
210;  DESCENT  AND  DISTRIBUTION. 
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BY   S.    BLAIR   FISHER. 

I.   Definitions  and  Distinctions,  531. 

II.  Nature  of  Business,  533. 

III.  Regulation  and  License,  533. 

IV.  Compensation  and  Reimbursement,  533. 

A.  Right    to    Compensation    for    Services    and   Reimbursement   for    Ad- 

vances, 533. 

1.  In  General,  533. 

2.  Necessity  for  Completion  of  Transaction.  533. 

a.  General  Rule,  533. 

b.  Where   Principal   Refuses  to  Fulfill   Agreement,   534. 

c.  Where  Authority  Revoked  in  Bad  Faith,  535. 

3.  Right   as   Affected   by   Illegality  or   Invalidity  of   Transacti('n    for 

Principal,   535. 

4.  Right  as  Affected  by  Revocation  of  Authority  or  Death  of  Prin- 

cipal, 536. 

5.  Right  as  Affected  by  Breach  of  Duty  to   Principal,  536. 

B.  Lien  of  Broker,  536. 

V.  Authority,  Duties  and  Liabilities  of  Broker,  537. 

A.  Authority,  537. 

1.  Authority  to  Act  According  to  Usage  of  Trade,  537. 

2.  Ratification  of  Act  by  Principal,  537. 

3.  Termination  of  Authority,   537. 

B.  Duty  to  Follow  Directions  of  Principal  and  Liability  for  Failure,  538. 

C.  Liability  to  Purchasers  on  Implied  Warranty,  539. 

VI.  Duties  and  Liabilities  of  Principal,   540. 

A.  Duty  to  Compensate  and   Indemnify   Broker,   540. 

B.  Liability  to  Purchaser  of  Goods  Sold  by  Sample,  540. 

VII.   Pleading  and  Proof,  540. 

CROSS  REFERENCES. 

See  the  titles  Banks  and  Banking,  ante,  p.  1  ;  Bills,  Notes  and  Checks, 
ante,  p.  257;  Contracts;  Factors  and  Commission  Merchants;  Frauds, 
Statute  of;  Gambling  Contracts;  Illegal  Contracts;  Insurance;  Inter- 
state and  Foreign  Commerce,  and  Commerce  with  Indian  Tribes;  Li- 
censes; Principal  and  Agent;  Sales;  Trusts  and  Trustees;  Usages  and 
Customs;  W^arranty. 

I.   Definitions  and  Distinctions. 

Definitions. — A  broker  is  an  agent  employed  to  make  bargains  and  contracts 
between  other  persons,  in  matters  of  trade,  commerce,  or  navigation,  for  a  com- 
pensation commonly  called  "brokerage."^ 

1.  Broker  defined. — Black  Law  Diet.  tit.  33  L.  Ed.  481,  it  was  held  that  "the  plain- 
Broker,  tiff  was  not  a  broker  who,  without  em- 
Brokers  are  those  "who  are  engaged  for  ploying  capital  of  his  own,  simply  ne- 
others  in  the  negotiation  of  the  contracts  gotiated  purchases  and  sales  of  stocks  for 
relative  to  property,  with  the  custody  of  others,  receiving  only  the  usual  commis- 
which  they  have  no  concern."  1  Bouv.  sions  for  services  of  that  character." 
Law  Diet.  tit.  Brokers,  citing  Paley  Definitions  in  internal  revenue  acts. — 
Agency,  13;  Comyn's  Dig.  Merchants.  C.  In  the  United  States  Internal  Revenue 
In    Richmond   v.    Blake,    IZI    U.    S.    30-2.  .Act  of  1SG2,  "peddlers"  were  distinguished 
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The  difference  between  a  factor  or  commission  merchant  and  a  broker 

is  stated  by  all  the  books  to  be  this :  A  factor  may  buy  and  sell  in  his  own  name, 
and  he  has  the  goods  in  his  possession;  while  a  broker,  as  such,  cannot  ordi- 
narily buy  or  sell  in  his  own  name,  and  has  no  possession  of  the  goods  sold.^ 


from  "commercial  brokers"  and  were  sub- 
jected to  a  different  license  tax.  Among 
"commercial  brokers"  was  classeu  "any 
person  or  lirm,  except  one  holding  a  li- 
cense as  wholesale  dealer  or  banker,  whose 
business  it  is,  as  the  agent  of  others,  to 
purchase  or  sell  goods,  or  seek  orders 
therefor,  in  original  or  unbroken  package 
or  produce."  Emert  v.  Missouri,  156  U. 
S  296,  39  L.  Ed.  430,  reaffirmed  in  Par- 
sons V.  Missouri,  166  U.  S.  718,  41  L.  Ed. 
1187. 

The  act  of  June  30,  1864.  entitled  "an 
act  to  provide  ways  and  means  for  the  sup- 
port of  government  and  for  other  pur- 
poses," and  imposing  certain  taxes  on 
all  persons  carrying  on  certain  enumerated 
"trades  or  professions,"  defines  the  term 
"broker"  to  be  one  whose  business  it  is 
to  negotiate  purchases  or  sales  of  stocks, 
exchange,  coined  money,  bank  notes, 
promissory  notes,  or  other  securities. 
United  States  v.  Cutting,  3  Wall.  441.  18 
L.  Ed.  241;  United  States  v.  Fisk,  3  Wall. 
445,  18  L.  Ed.  243;  Warren  v.  Shook,  91 
U  S  704  24  L.  Ed.  421.  See  the  titles 
LICENSES;   REVENUE  LAWS. 

"Other  species  of  the  genus  broker  are 
indicated  by  the  affix  to  the  general  term, 
as  well  as  by  special  definition,  such  as 
'pawn  brokers,'  'cattle  brokers,'  etc.,  etc." 
United  States  v.  Cutting,  3  Wall.  441,  18 
L.   Ed.   241. 

The  substance  of  the  business  of  a 
banker,  as  defined  by  the  acts  of  congress 
approved  June  30,  1864  (13  Stat.  252),  and 
March  3,  1865  (13  Stat.  472).  is  having  a 
place  of  business  where  deposits  are  re- 
ceived and  paid  out  on  checks,  and  where 
money  is  loaned  upon  security.  By  the 
same  acts,  a  broker  is  defined  to  be  one 
■whose  business  it  is  to  negotiate  purchases 
or  sales  of  stocks,  exchange,  bullion, 
coined  money,  banknotes,  promissory 
notes,  or  other  securities,  for  himself  or 
for  others.  The  words  "whose  business 
it  is,"  employed  in  the  ninth  subdivision 
of  the  seventy  ninth  section  of  the  act 
of  1864,  qualify  all  parts  of  the  definition 
of  a  broker  as  given  in  the  act;  so  that 
a  person  becomes  a  broker,  within  the 
meaning  of  the  statute,  only  when  making 
sales  and  purchases  is  his  business,  tr.ide, 
profession,  means  of  getting  his  living, 
or  making  his  fortune.  Warren  v.  Shook. 
91   U.    S.    704,   24    L.    Ed.    421. 

Under  the  seventy-ninth  section  of  the 
internal  revenue  act  of  1864,  as  amended 
by  the  act  of  July  13th,  1866  (14  Statutes 
at  Large),  persons  who  sell  goods  in  their 
own  name,  at  their  own  store,  on  com- 
mission, and  have  possession  of  the  goods 
as  soon  as  the  sales  are  made,  and  who  de- 
liver or  send  them  off  to  their  customers 


— such  sales  being  to  an  extent  exceeding 
$25,000  per  annum — are  to  be  taxed  as 
"wholesale  dealers"  not  less  than  persons 
who  sell  to  that  amount  on  their  own  ac- 
count. The  fact  that  manufacturers  of  the 
goods  paid  the  five  per  cent,  known  as 
the  "manufacturers'  tax"  does  not  change 
the  case.  Persons  selling  goods  in  the 
way  stated  in  the  first  paragraph  above, 
are  not  "commercial  brokers"  within  the 
fourteenth  clause  of  the  said  section. 
Such  brokers  are  those  persons  who,  as 
brokers  merely,  negotiate  sales  or  pur- 
chases for  others,  and  not  in  their  own 
names  nor  on  their  own  account.  Slack 
V.  Tucker,  23   Wall.   321,  23   L.   Ed.   143. 

Commercial  brokers  who  act  wholly  as 
buyers  (other  parties  acting  as  sellers, 
and  these,  and  not  the  brokers,  receiving 
the  purchase  money)  do  not  make  "sales" 
as  commercial  brokers  within  the  mean- 
ing of  the  internal  revenue  act  of  July 
13th,  1866,  laying  a  tax  of  one-twentieth 
of  one  per  cent,  on  the  amount  of  all  sales 
made  by  such  brokers.  This  is  not  altered 
by  the  fact  that  the  compensation  to  the 
brokers  for  making  purchases  was  one- 
half  of  one  per  cent,  paid  by  the  buyer, 
and  one-fourth  of  one  per  cent,  paid  by  the 
seller,  under  a  custom  of  trade  prevalent 
in  the  city  where  the  purchases  were  made, 
established  when  brokers  were  sellers  as 
well  as  buyers,  though  not  kept  up  at  the 
time  of  the  sales  under  consideration.  The 
Collector  v.  Doswell.  16  Wall.  156,  21  L. 
Ed.   350. 

"The  general  meaning  of  the  act  of  con- 
gress in  the  passages  under  consideration 
is  sufficiently  clear.  Congress  evidently 
i;itended  to  tax  as  'wholesale  dealers'  as 
well  those  who  sold  goods  as  commis- 
sion merchants  as  those  who  sold  on  their 
own  account;  always  excepting  manufac- 
turers, selling  at  the  place  of  manufacture, 
or  by  sample  at  their  principal  office  and 
place  of  business.  The  intention  is 
equally  evident  to  tax  as  'commercial 
brokers'  those  who,  as  brokers  merely, 
negotiated  sales  or  purchases  for  others, 
and  not  in  their  own  names  nor  on  their 
own  account."  Slack  v.  Tucker,  23  Wall. 
321,  23  L.  Ed.  143.  See  the  titles  LI- 
CENSES;   REVENUE    LAWS. 

Pesl  estate  and  note  brokers. — In  Latta 
V.  Kilbourn.  150  U.  S.  524.  37  L.  Ed.  1169, 
the  court  said:  "The  well-known  char- 
acteristics of  'real  estate  and  note  brokers,' 
indicating,  as  the  words  imply,  those  en- 
gaored  in  negotiat'nsr  tl^e  sale  and  ^'-"-rhase 
of  real  property  for  the  account  of  others, 
afford  a  presumptive  limitation  upon  the 
scope  of  the  business,  such  as  the  appel- 
lant asserted  and  testified  to  in  this  case." 

2.  Distinction  between  factor  or  com- 
mission   merchant    and    broker. — Slack    v. 
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II.    Nature  of  Business. 

The  functions  of  a  broker  have  been  defined  by  an  eminent  authority,  as  fol- 
lows :  "The  engagement  of  a  broker  is  like  to  that  of  a  proxy,  a  factor,  or  other 
agent ;  but  with  this  ditTerence,  that  the  broker,  being  employed  by  persons  who 
have  opposite  interests  to  manage,  he  is,  as  it  were,  agent  both  for  the  one  and 
the  other  to  negotiate  the  commerce  and  affair  in  which  he  concerns  himself. 
Thus,  his  engagement  is  twofold,  and  consists  in  being  faithful  to  all  the  parties 
in  the  execution  of  what  every  one  of  them  intrusts  him  with.  And  his  power 
is  not  to  treat,  but  to  explain  the  intentions  of  both  parties,  and  to  negotiate  in 
such  a  manner  as  to  put  those  who  employ  him  in  a  condition  to  treat  together 
personally. •■^  This  statement  is  approved  by  Mr.  Story  as  being  "a  full  and  exact 
description  according  to  the  sense  of  our  law."'* 

III.   Regulation  and  License. 

See  the  titles  Interstate  and  Foreign  Commerce,  and  Commerce  with 
Indian   Tribes;   Licenses. 

IV.    Compensation  and  Reimbursement. 

A.  Rig-ht  to  Compensation  for  Services  and  Reimbursement  for  Ad- 
vances— 1.    In  General. — Right    Arising    from    Agreement    or    Usage. — 

A  broker  is  entitled  to  such  compensation  for  his  services  in  selling  property, 
procuring  a  loan,  etc.,  as  may  be  fixed  by  the  agreement  of  the  parties,  or  by  an 
established  and  reasonable  usage. -^ 

Implied  Agreement  Arising  from  Employment. — The  employment  of  a 
broker  implies  not  only  an  undertaking  to  indemnify  the  broker  in  respect  to  the 
execution  of  his  agency,  but  also  implies  -a  promise  on  the  part  of  the  principal 
to  repay  or  reimburse  him  for  such  losses  or  expenditures  as  may  become  neces- 
sary or  may  result  from  the  performance  of  the  agency,*^  when  the  actions  or 
transactions  are  not  illegal.'^ 

2.  Necessity  for  Comp'letion  oe  Transaction — a.  General  Rule. — In  or- 
der to  be  entitled  to  his  commission,  a  broker  must,  as  a  general  rule,  complete 
the  transaction  for  which  he  is  employed ;  thus,  in  case  of  a  sale,  he  must  find 

Tucker,  23   Wall.  ?,2\,  23  L.   Ed.   143.     See  sometimes  two,  is  charged  for  this  service, 

the     title     FACTORS     AND    COMMIS-  The    same   rule   applies    as   to   the   sale   of 

SION    MERCHANTS.  property.      Where    the   contract    is   fair,   it 

3.  Functions  of  broker.— 1  Domat,  Bk.  "^  "ot  perceived  why  such  compensation, 
1,  title  17,  §  1  (Strahans  Trans.),  quoted  should  not  be  paid,  as  agreed  by  the  par- 
in  Hooper  v.  California.  155  U.  S.  648,  ties,  or  by  an  established  usage."  AIc- 
39  L.  Ed.  297.  Lean,    J.    Kock    v.    Emmerling,    22    How. 

4.  Definition  approved  by  Mr.   Story.—       ^^^'^'^'/.^  ^-  ^^-  ^,^~-    ,,  .   u        .u 
c        >     A                oi        ,.     ■>    f,^i    1-j           \    1            bpeaking   general  y,    the    agent    has     the 
Story  s  Agencv,  31  note  3,  9th   hd.,  quoted         •   ul    ..       i            ■     i          j    r  n    i  •        j 

Tj  "  „,    "r>  re        ;       ir-   tt    c    cio    on  right    to    be    reimbursed    for    all    his    ad- 

in  Hooper  v.  Laliiornia,   ISo   U.   b.   648,  39  "^  i      i-  i  ^      • 

T     Fd    ''0~  vances,    expenses    and    disbursements    in- 

■         ■  "    ';  .  .      1         •  currcd  in   the  course  of  the  agency,  made 

The  busmess  of  an  insurance  broker  is  ^^^    account    of   or   for    the    benefit   of    his 

to  serve  as  a  connectmg  Imk  between  the  principal,    when    such    advances,    expenses 

party  who  is  to  be  insured  and   the  party  and     disbursements     are     reasonable,     and 

who  is  to  do   the  insuring.     His  business  h^^e  been  properly  incurred  and  paid  with- 

is    to    bring   about     the    meeting   of   their  out  misconduct  on  the  part  of  the  agent. 

minds,      which    is    necessary    to    the    con-  p,ibb   v.    Allen.    149    U.    S.    481,    37    L.    Ed. 

summation    of    the    contract.      In    the    dis-  gjg 

charge  of  his  business  he  is  the  represent-  q     ^n  agreement  implied  from  employ- 

ative   of  both   parties   to   a   certain   extent.  ment.— Ril)b    v.    Allen.    149    U.    S.    481,    37 

Hooper   v.   California,    155   U.    S.   648.   657,  ^    Ed     S19 
39L.  Ed.  297.    Sec  the  title  INSURANCE.  7.  '  Transactions   must   not   be    illegnl.- 

5.  Right  to  compensation  under  agree-  Bibb  v.  Allen,  149  U.  S.  481,  37  L.  Ed.  819. 
ment  or  established  usage. — "Nothing  is  See  post,  "Right  as  Affected  by  Illegality 
more  common  in  our  large  cities  than  to  or  Invalidity'  of  Transaction  for  Principal," 
charge  brokerage  for  procuring  the  loan  IV.  A.  3.  Sec.  generallv.  the  titles  G.XMB- 
of  money.  This  varies  as  the  money  LING  CONTRACTS;  ILLEGAL  CON- 
market  rises  or  falls.     One  per  cent,  and  TRACTS. 
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a  purchaser  in  a  situation  and  ready  and  willing  to  complete  the  purchase  on  the 
terms  agreed  upon  between  the  broker  and  the  vendor. ^ 

b.  Where  Principal  Refuses  to  Fulfill  Agreement. — The  above  rule  is,  how- 
ever, inapplicable  when  the  principal  refuses,  without  sufficient  reasons,  to  ful- 
fill the  agreement  which  the  broker  has  made.^  And  this  even  though  he  could 
not  have  been  compelled  to  carry  out  his  contract  if  he  had  chosen  to  set  up  the 
statute  of  frauds. i*^ 


8.  Transaction  must  be  complete. — Mc- 

Gavock  :■.  Woodlief,  20  How.  221.  15  L. 
Ed.  884;  Crowe  Z'.  Trickey,  204  J.  S. 
2''8  51  L.  Ed.  454,  followed  in  Crowe  Z'. 
Harmon,  204  U.  S.  241,  51   L.   Ed.  461. 

"As  the  terms  of  sale  were  explicit, 
the  proposal  to  fulfill  should  have  been 
equally  so.  Nothing  should  have  been 
left  to  conjecture  or  speculation.  There 
should  have  been  as  much  certainty  on 
the  one  side  of  the  contract  as  upon  the 
other.  Certainty  in  the  offer  to  fulfill  is 
as  important  to  the  vendor  as  in  the  terms 
of  the  sale  to  the  vendee,  and  equally 
necessary  before  the  vendor  can  be  put 
in  fault.  The  broker  must  complete  the 
sale;  that  is,  he  must  find  a  purchaser  in 
a  situation  and  ready  and  willing  to  com- 
plete the  purchase  on  the  terms  agreed 
on,  before  he  is  entitled  to  his  commis- 
sions. Then  he  will  be  entitled  to  them, 
though  the  vendor  refuse  to  go  on  and 
perfect  the  sale."  McGavock  v.  Woodlief, 
20  How.  221.  15  L.  Ed.  884.  See  the  title 
VENDOR  AND  PURCHASER. 

9.  Refusal  of  principal  to  fulfill  agree- 
ment.—Crowe  V.  Trickey,  204  U.  S.  228, 
51  L.  Ed.  454,  followed  in  Crowe  v.  Har- 
man,  204  U.  S.  241,  51  L.  Ed.  461;  Kock 
V.  Emmerling,  22  How.  69,   16  L.   Ed.  292. 

"It  is  the  established  rule  that  a  broker 
is  never  entitled  to  commissions  for  un- 
successful efiforts.  *  *  *  The  broker 
may  devote  his  time  and  expend  his  money 
with  ever  so  much  devotion  to  the  in- 
terest of  his  employer,  and  yet  if  he  fails, 
if  without  effecting  an  agreement  or  ac- 
complishing a  bargain,  he  abandons  the 
eflfort,  or  his  authority  is  fairly  and  in 
good  faith  terminated,  he  gains  no  right 
to  commissions,  and  in  such  event  it 
matters  not  that  after  his  failure  and  the 
termination  of  his  agency,  what  he  has 
done  proves  of  use  and  benefit  to  the 
principal.  He  may  have  introduced  to 
each  other  parties  who  otherwise  would 
have  never  met.  He  may  have  created 
impressions  which  under  later  and  more 
favorable  circumstances  naturally  lead  to, 
and  materially  assist  in,  the  consummation 
of  a  sale.  *  *  *  This,  however,  must  be 
taken  with  one  important  and  necessary 
limitation.  If  the  efiforts  of  the  broker  are 
rendered  a  failure  by  the  fault  of  the  em- 
ployer; if  capriciously  he  changes  his 
mind  after  the  purchaser,  ready  and  will- 
ing and  consenting  to  the  prescribed 
terms,  is  produced;  or  if  the  latter  de- 
clines to  complete  the  contract  because 
of  some  defect  of  title  in  the  ownership 
of  the  seller,  some  unremoved  incum- 
brance, some  defect  which  is  the  fault  of 


the  latter,  then  the  broker  does  not  lose 
his  commissions."  Crowe  v.  Trickey,  204 
U.  S.  228,  51  L.  Ed.  454,  quoting  Finch, 
J.,  in  Sibbald  v.  Bethlehem  Iron  Co.,  83 
N.  Y.  378. 

Where  an  agent  was  employed  to  sell 
an  estate  in  Louisiana,  and  the  owner 
refused,  without  sufficient  reasons,  to  ful- 
fill an  agreement  which  the  agent  had 
made,  a  right  to  demand  compensation 
accrued  to  the  agent,  the  amount  of  which 
is  to  be  settled  by  established  usage.  Kock 
V.   Emmerling,  22  How.  69,  16  L.  Ed.  292. 

"It   is   not   perceived  why  a   contract   to 
sell    property,    real    or   personal,    on    com- 
mission,   should    not   be    governed    by   the 
same  rules  as  other  sales.     If  a  usage  has 
been    established    in    Louisiana,    as    seems 
to    be    the    case,    for    the    sales    of    planta- 
tions, such  usage,  being  reasonable,  should 
govern  in   the   absence   of  a  special  agree- 
ment.     Nothing   is    more   common   in    our 
large   cities   than   to   charge  brokerage  for 
procuring  the  loan  of  money.     This  varies 
as   the  money  market  rises  or  falls.     One 
per  cent.,  and   sometimes   two,   is   charged 
for   this    service.      The    same    rule   applies 
as    to    the    sale    of    property.      Where    the 
contract    is    fair,   it  is   not   perceived   why 
such  compensation   should  not  be  paid,  as 
agreed  by  the  parties,  or  by  an  established 
usage.     Where  the  vendor  is  satisfied  with 
the    terms,   made    by    himself   through   the 
broker,  to  the  purchaser,  and  no  solid  ob- 
jection   can    be    stated,    in    any    form,    to 
the    contract,    it    would    seem    to   be   clear 
that  the  commission  of  the  agent  was  due, 
and  ought  to  be  paid.     It  would  be  a  novel 
principle  if  the  vendor  might  capriciously 
defeat    his    own    contract    with    his    agent 
by  refusing  to  pay  him  when  he  had  done 
all   that  he   was   bound  to  do.     The  agent 
might  well  undertake   to  procure   the  pur- 
chaser; but  this  being  done,  his  labor  and 
expense  could   not   avail   him,  as  he   could 
not  coerce  a  willingness  to  pay  the  com- 
mission   which   the   vendor   had   agreed   to 
pay.      Such    a    state   of   things    could   only 
arise  from  an  express  understanding   that 
the  vendor  was   to  pay  nothing  unless   he 
should   choose   to   make   the   sale."      Kock 
V.    Emmerling,  22   How.   60,   16  L.  Ed.  292. 
10.    Though  contract  invalid  under  stat- 
ute  of  frauds. — Crowe   v.   Trickey,   204  U. 
S.   228,  51   L.    Ed.   454,  followed   in   Crowe 
r.    Harmon,   204   U.    S.   241,   51   L.    Ed.   461. 
See  post,  "Right  as  Affected  by  Illegality 
or  Invalidity  of  Transaction  for  Principal," 
IV,     A,     3.       See,     generally,     the     titles 
FRAUDS,    STATUTE    OF;    SPECIFIC 
PERFORMANCE. 
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c.  Where  Authority  Revoked  in  Bad  Faith. — The  general  rule  as  to  the  ne- 
cessity for  the  completion  of  the  transaction  is  also  without  application  where  the 
broker's  authority  is  revoked  in  bad  faith  before  the  completion  of  the  sale  or 
other  transaction  for  which  he  was  employed. ^^ 

3.  Right  as  Affected  by  Illkoality  or  Invalidity  of  Transaction  for 
Principal. — Negotiation  of  Illegal  Contracts. — When  a  broker  negotiates, 
as  he  may  do,  a  wagering  contract  without  being  privy  to  the  illegal  intent  of  the 
principal  parties  thereto,  which  renders  it  void,  in  such  case,  being  innocent  of 
anv  violation  of  law,  and  not  suing  to  enforce  an  unlawful  contract,  it  has  been 
held  that  he  has  a  meritorious  ground  for  the  recovery  of  compensation  for  serv- 
ices and  advances. 12  When,  however,  the  broker  is  privy  to  the  unlawful  design 
of  the  parties,  and  brings  them  together  for  the  very  purpose  of  entering  into 
an  illegal  agreement,  he  is  particeps  criminis.  and  cannot  recover  for  services 
rendered  or  losses  incurred  by  himself  on  behalf  of  cither  in  forwarding  the  trans- 
action.^^ 

Noncompliance  with  statute  of  frauds. — It  is  well  settled  by  the  author- 
ities that  the  defense  of  the  statute  of  frauds  cannot  be  set  up  against  an  ex- 
ecuted contract. 1^  and  there  would  seem  to  be  no  principle  on  which  a  broker, 
as  agent,  can  be  deprived  of  his  right  to  commissions  and  reimbursements  for 
advances  in  the  execution  of  his  agency  for  his  principal  on  the  ground  that  he 
has  not  avoided  a  contract  which  was  not  in  strict  conformitv  with  the  statute  of 
frauds,  in  the  absence  of  any  instructions  from  the  principal  not  to  comply- 
therewith. ^^ 


11.  Where  authority  revoked  in  bad 
faith  before  completion  of  sale. — Crowe  v. 
Trickey,  204  U.  S.  228,  51  L.  Ed.  454.  fol- 
lowed in  Crowe  v.  Harmon.  204  U.  S.  241, 
51   L.   Ed.   461. 

12.  Recovery  when  ignorant  of  intent  of 
parties. — Irwin  v.  Williar,  110  U.  S.  499, 
28  L.  Ed.  225;  Bibb  v.  Allen,  149  U.  S. 
481,    37    L.    Ed.    819. 

13.  No  recovery  where  particeps  crim- 
inis.—Irwin  V.  Williar,  110  U.  S.  499,  28 
L.  Ed.  225;  Bibb  v.  Allen,  149  U.  S.  481, 
37  L.  Ed.  819.  And  see  Roundtree  t'.  Smith. 
108  U.  S.  269.  27  L.  Ed.  722.  See.  gener- 
ally, the  titles  GAMBLING  CON- 
TRACTS: ILLEGAL  CONTRACTS. 

14.  Noncompliance  with  statute  of 
frauds  no  defense  to  action  on  executed 
contracts. — Bibb  v.  Allen,  \A\)  U.  S.  4S1,  :^7 
L.  K(I.  819.  See  the  titles  CONTRACTS; 
FRAUDS,  STATUTE  OF. 

15.  Right  to  commissions,  etc.,  under 
contract  not  conforming  to  statute  of 
frauds. —  Bibb  v.  Allen,  149  U.  S.  4S1,  37 
L.    Ed.    819. 

"Contracts  not  in  conformity  witli  the 
statute  are  only  voidable  and  not  illegal, 
and  an  agent  may,  therefore,  execute  such 
voidable  contracts  without  being  charge- 
able with  either  fraud,  misconduct,  or  dis- 
regard of  the  principal's  rights.  If  the 
statute  of  frauds  was  not  complied  witli, 
in  making  the  sale  contracts  in  the  nres- 
ent  case,  we  do  not  see  that  the  defendant 
was  in  a  position  to  take  advantage 
thereof,  or  that  such  want  of  compliance 
with  the  statute,  after  the  contracts  \vere 
executed,  would  constitute  any  defense  to 
the  action.  The  suit  was  not  brouglit  on 
these  contracts  of  sale,  which  the  plaintiff 
in    error   claims   were   voidable   under   the 


New  York  statute  of  frauds.  It  is  an 
action  by  the  agents  against  their  princi- 
pal to  recover  for  work  and  labor  per- 
formed, and  money  paid  out  at  the  prin- 
cipal's instance  and  request,  and  in  the 
settlement  of  tbe  principal's  business,  in 
which  the  agent  had  authority  to  make  dis- 
bursements for  him.  In  the  present  case 
the  plaintiffs  had,  by  their  contract,  ren- 
dered themselves  personally  responsible 
for  the  losses  which  might,  and  did,  oc- 
cur under  the  contracts  of  sale  made  for 
account  of  the  defendant,  and  as  such 
agents  they  are  entitled  to  recover  against 
their  principal  the  full  amount  expended 
by  them  for  him  in  the  transactions.  If, 
in  closing  out  the  contracts  of  sale,  profits' 
had  been  realized  on  the  transactions, 
whether  by  reason  of  decline  in  the  price 
of  cotton,  or  by  the  purchases  'to  cover' 
the  cotton  sold,  the  brokers  would,  upon 
well-settled  principles,  have  been  liable 
to  their  principal  for  the  same.  They 
could  not  have  set  up  or  interposed  as  a 
valid  defense  to  such  liability  that  the 
contracts  of  sale  out  of  which  the  profits 
were  realized  were  not  enforceable  under 
the  statute  of  frauds,  or  were  voidable 
by  the  agents  or  the  purchaser  with  whom 
they  contracted.  Neither  can  the  principal 
interpose  such  an  objection  as  against  the 
agent's  right  to  commission  or  to  reim- 
bursement for  his  outlays,  after  the  execu- 
tion of  contracts,  merely  voidable  for 
want  of  writing.  Coward  v.  Clanton,  79 
Cal.  23;  Morrill  v.  Colehour,  82  III  618" 
Bibb  V.  Allen.  149  U.  S.  481,  37  L.  Ed. 
819. 

As  to  the  application  of  this  rule  where 
the  principal  refuses  to  fulfill  the  agree- 
ment, see  ante,  "Where  Principal  Refuses 
to  Fulfill  Agreement,"  IV.  A,  2,  b. 
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4.  Right  as  Affected  by  Revocation  of  Authority  or  Death  of  Princi- 
pal.— If  the  authority  of  the  broker  is  fairly  and  in  good  faith  terminated,  before 
he  efifects  the  agreement  or  accomphshes  the  bargain  for  which  he  was  employed, 
he  gains  no  right  to  commissions,^^  and  in  such  event  it  matters  not  that  after 
the  termination  of  his  agency,  what  he  has  done  proves  of  use  and  benefit  to  the 
principal.^"  The  authority  of  a  broker  to  sell  on  commission  terminates  at  the 
death  of  his  principal  and  is  not  a  power  coupled  with  an  interest  ;^^  and,  in  the 
absence  of  bad  faith,  he  is  not  entitled  to  commissions  on  a  sale  made  by  his 
principal's  administrator,  without  any  services  rendered  by  him,  even  though  ne- 
gotiations conducted  by  him  with  the  purchaser,  prior  to  the  owner's  death,  may 
have  contributed  to  the  accomplishment  of  the  sale.^^ 

5.  Right  as  Affected  by  Breach  of  Duty  to  Principal. — In  the  relation 
of  principal  and  broker,  the  usual  rule  applies  that  the  strictest  good  faith  is  re- 
quired by  law  upon  the  part  of  one  occupying  a  relation  of  confidence  to  an- 
other,-*^' and  a  broker  will  not  be  entitled  to  commissions  who,  having  undertaken 
to  sell  particular  property  for  the  best  price  that  could  be  fairly  obtained  for  it, 
becomes,  without  the  knowledge  of  his  principal,  the  agent  of  another  to  get  it 
for  him  at  the  lowest  possible  price.  The  assumption  of  the  latter  position  would 
be  a  fraud  upon  the  principal,  who  is  entitled,  in  such  cases,  to  the  benefit  of  the 
diligence,  zeal  and  disinterested  exertions  of  the  agent  in  the  execution  of  his 
emplovment.-^ 

B.  Lien  of  Broker. ^ — Lien  for  Balance  of  Account. — The  lien  of  a  broker 
on  a  chose  in  action  for  a  general  balance  of  account,  has  been  recognized  in 
courts  of  law  as  well  as  equity. -- 


16.  Right  lost  by  termination  of  au- 
thority.—Crowe  V.  Trickey,  204  U.  S.  228, 
51  L.  Ed.  454,  followed  in  Crowe  v.  Har- 
mon, 204  U.   S.  241,  51   L.    Ed.  461. 

17.  Immaterial  that  previous  efforts  are 
of  benefit  to  principal. — Crowe  v.  Trickey, 
204  U.  S.  228,  51  L.  Ed.  454,  followed  in 
Crowe  V.  Harmon,  204  U.  S.  241,  51  L. 
Ed.    461. 

"If,  after  the  broker  has  been  allowed  a 
reasonable  time  within  which  to  produce  a 
buyer  and  effect  a  sale,  he  has  failed  to 
do  so,  and  the  seller  in  good  faith  and 
fairly  has  terminated  the  agency  and 
sought  other  assistance  by  the  aid  of 
which  a  sale  is  consummated,  it  does  not 
give  the  original  broker  a  right  to  com- 
missions, because  the  purchaser  is  one 
whom  he  introduced  and  the  final  sale  is 
in  some  degree  aided  or  helped  forward 
by  liis  previous  unsuccessful  efforts. " 
Crowe  z'.  Trickey,  204  U.  S.  228,  51  L.  Ed. 
454,  quoting  Finch.  J.,  in  bibbald  v.  Beth- 
leham    Iron   Co.,  83   N.   Y.  378. 

18.  Termination  by  death  of  principal. — 
Crowe  V.  Trickey,  204  U.  S.  228,  51 
L.  Ed.  454,  followed  in  Crowe'  v.  Har- 
mon, 204  U.  S.  241,  51  L.  Ed.  461.  See  the 
title  POWERS. 

19.  Not  entitled  to  commissions  on 
sales  by  principal's  administrator. — Crowe 
V.  Trickey,  204  U.  S.  228,  51  L.  Ed.  454, 
followed  in  Crowe  v.  Harmon,  204  U.  8. 
241.    .51    L.    Ed.    461. 

20.  Duty  of  broker  to  observe  good 
faith. — Vvadsworth  r.  Adams,  138  \j.  S. 
380,  34  L.  Ed.  984,  citing  Kilbourn  v.  Sun- 
derland, 130  U.  S.  505,  32  L.  Ed.  1005,  and 
Story   on   Agency,   §§   31,   211.     See,    gen- 


erally,     the      title      PRINCIPAL      AND 
AGENT._ 

21.  Right  to  compensation  lost  by 
breach  of  good  faith. — Wadsworth  v.  Ad- 
ams, 138  U.  S.  380,  34  L.  Ed.  984,  cited  in 
Shaeffer  v.  Blair,  149  U.  S.  248,  37  L.  Ed. 
721. 

In  Wadsworth  v.  Adams,  138  U.  S.  380, 
34  L.  Ed.  984,  A.,  who  was  empowered  to 
sell  certain  promissory  notes  at  a  certain 
figure,  and  for  a  specified  compensation, 
offered  such  notes  to  M.  at  the  stipulated 
figure.  M.  made  an  offer  of  less  than  the 
agreed  price  for  said  notes  and  requested 
A.  to  telegraph  such  offer  to  D.  and  A. 
finally  did  so.  Pending  the  receipt  of  an 
answer  to  such  inessage,  and  in  response 
to  A.'s  question  as  to  what  he  would  do 
in  event  of  the  refusal  of  the  offer,  M. 
replied  that  he  would  take  the  notes  at 
the  original  figure.  A.  did  not  communi- 
cate this  answer  of  M.'s  to  D.  On  the 
following  day  D.  wired  to  A.  his  refusal 
of  the  offer.  A.  immediately  replied  by 
wire  that  he  had  concluded  the  negotiation 
on  the  terms  originally  specified.  On  the 
next  day  D.  notified  A.  by  wire  that  he 
had  disposed  of  the  notes.  On  a  suit  by 
A.  to  recover  his  commissions,  it  was  held 
that  he  was  guilty  of  a  breach  of  duty  in 
withholding  from  his  principal  informa- 
tion of  the  fact  that  M.  was  willing  to 
take  the  notes  at  the  original  figure  after 
his  first  offer  was  refused,  and  that  by 
his  abuse  of  the  confidence  reposed  in 
liim  he  lost  the  right  to  claim  the  stipu- 
lated  compcnsaticTn    or   any  other   sum. 

22.  Lien  for  balance  cf  account. — Leeds 
7'  "^Tarine  Ins.  Co.,  6  Wheat  565,  5  L.  Ed. 
332. 
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Lien  of  Insurance  Broker  on  Policy  for  Premiums  Paid  by  Him. — An 

insurance  broker  is  entitled  to  a  lien  on  the  policy,  for  premiums  paid  by  him  on 
account  of  his  principal ;  and  though  he  parts  with  the  possession,  if  the  policy 
afterwards  come  into  his  hands  again,  his  lien  is  revived,  unless  the  manner  of 
his  parting  with  it  manifests  an  intencion  to  abandon  the  lien.  In  such  case,  an 
intermediate  assignee  takes  cum  oncre.^-^ 

V.    Authority,  Duties  and  Liabilities  of  Broker. 

A.  Authority — 1.  Authority  to  Act  Accordinx  to  Usage  of  Trade. — It 
is  settled  by  the  weight  of  authority  that  a  party  sending  an  order  to  a  broker  do- 
ing business  in  an  established  market  or  trade  for  a  transaction  in  th.at  trade, 
thereby  confers  upon  the  broker  authority  to  deal  according  to  any  well-settled 
usage  in  such  trade  or  market,-"*  especially  when  such  usage  is  known  to  the 
principal,  and  is  fair  in  itself,--^  and  does  not  change  in  any  essential  particular 
the  contract  between  the  principal  and  broker,  or  involves  no  departure  from  the 
instructions  of  the  principal  ;'^^  provided,  the  transaction  for  which  the  broker  is 
employed  is  legal  in  its  character,  and  does  not  violate  any  rule  of  law.  good 
morals  or  public  policy.-"^  The  principal  cannot,  however,  without  his  assent,  be 
bound  by  a  custom  which  works  a  complete  change  in  the  nature  of  his  rights  and 
obligations,  and  such  assent  can  be  implied  only  from  knowledge  of  such  custom. ^s 

2.  Ratification  of  Act  by  Principal. — .^s  between  principal  and  broker, 
the  usual  principle  of  agency  applies,  namely,  that  ratification  of  the  agent's  act 
may  be  by  express  consent  or  by  acts  and  conduct  of  the  principal,  inconsistent 
with  any  other  hypothesis  than  that  he  approved  and  intended  to  adopt  what  had 
been  done  in  his  name.^^ 

3.  Termination  of  Authority. — Where  no  time  for  the  continuance  of  the 


23.  Lien  of  insurance  broker  on  policy. 

— Spring  V.  South  Carolina  Ins.  Co.,  8 
Wheat.  268,  .5  L.  Ed.  614.  See.  Renerally, 
the   titles    INSURANCE;    LIENS. 

24.  Authority  to  deal  according  to  usage 
of  trade.— Bibb  v.  Allen.  149  U.  S.  481,  :!7 
L.  Ed.  819;  Clews  v.  Jamieson,  182  U.  S. 
461,  481.  45  L.  ^d.  118.3;  Irwin  v.  Williar, 
110  U.  S.  499,  *o  L.  Ed.  22.5.  See.  crencr- 
ally,  the  title  USAGES  AND  CUSTOMS. 

25.  When  known  to  principal  and  fair  in 
itself.— Bibb  v.  Allen,  149  U.  S.  481,  :57  L. 
Ed.  819. 

26.  Must  not  change  contract  or  involve 
departure  from  instructions. — Bibb  r.  .'\1- 
len.  149  U.  S.  481,  37  L.  Ed.  819;  Irwin  v. 
Williar,    110   U.    S.    499.   28    L.    Ed.    225. 

27.  Transaction  must  be  legal,  and  not 
violative  of  any  rule  of  law,  etc. — Bibb  v. 
Allen.  149  U.  S.  481,  ?,"  L.  Ed.  819.  See,, 
generally,  the  titles  GAMBLING  CON- 
TRACTS: ILLEGAL  CONTRACTS; 
PRINCIPAL  AND  AGENT;  USAGES 
AND  CUSTOMS. 

28.  Custom  changing  rights  and  obliga- 
tions.—Irwin  v.  Williar,  110  U.  S.  499,  28 
L.  Ed.  225,  applying  the  rule  to  custom  of 
grain  brokers  as  to  exchange  and  substi- 
tution, and  payment  of  difiference  to  ef- 
fect it. 

29.  Ratification  by  principrl  of  agent's 
acts.— Hansen  v.  Boyd.  IGl  U.  S.  ?.97.  10 
L.  Ed.  74G.  See  the  title  PRINCIPAL 
AND  AGENT. 

Necessity  for  principal  to  nromptly  ex- 
press  dissatisfaction  with   sale. — In   order 


to  entitle  the  principal  to  damages  by 
reason  of  a  sale  of  stocks  made  for  him 
and  reported  to  him  by  his  broker,  he 
must  express  dissatisfaction  with  such 
sale  at  the  time.  Galigher  v.  Jones,  129 
U,    S.    19?.,   :52    L.    Ed.   65S. 

Failure  to  repudiate  sale  when  reported 
to  principal  as  ratification. — In  accordance 
witii  the  rule  that  a  principal  must  disa- 
vow the  act  of  his  agent  within  a  reason- 
able time  after  the  fact  has  come  to  his 
knowledge,  or  he  will  be  deemed  to  have 
ratified  it.  it  was  held  in  Clews  v.  Jamie- 
.son.  182  U.  S.  461,  45  L.  Ed.  1183,  that 
if  in  fact  the  sale  of  stock  by  a  broker 
was  unauthorized,  failure  of  the  principal 
to  repudiate  the  action  of  such  broker 
immediately  after  it  was  reported  to  him 
would  operate  as  a  ratification  of  the 
terms  upon   which  the  sale  was  made. 

In  Hansen  v.  Boyd,  161  U.  S.  397,  40 
L.  Ed.  746,  it  was  held  that  the  mere 
retention  by  the  principal  of  a  report  that 
an  unauthorized  purchase  had  been  made 
on  his  account  was  entirelj-  consistent 
with  the  hypothesis  that  he  did  not  ap- 
prove and  did  not  intend  to  adopt  what  he 
had  previously  declined  to  authorize.  His 
mere  silence  was  certainly  not  necessarily 
indicative  of  an  intention  to  adopt  the 
unautliorized  act  of  the  agent,  and  it  was, 
therefore,  insufficient  of  itself  to  warrant 
an  instruction  that  it  constituted  in  law 
an  adoption  of  such  act.  The  question  of 
wlicthor  the  evidence  established  ratifica- 
tion should  have  been  submitted  to  the 
jury. 
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contract  between  a  broker  and  his  principal  is  fixed  by  its  terms,  either  party  is  at 
liberty  to  terminate  it  at  will,  subject  only  to  the  ordinary  requirements  of  good 
faith.'^*^  Usually  the  broker  is  entitled  to  a  fair  and  reasonable  opportunity  to 
perform  his  obligation,  subject,  of  course,  to  the  right  of  the  seller  to  sell  in- 
dependently. But,  having  been  granted  him,  the  right  of  his  principal  to  terminate 
his  authority  is  absolute  and  unrestricted,  except  only  that  he  may  not  do  it 
in  bad  faith,  and  as  a  mere  device  to  escape  the  payment  of  the  broker's  commis- 

sions.^^ 
B.    Duty  to  Follow  Directions  of  Principal  and  Liability  for  Failure. — 

In  General. — It  is  the  duty  of  the  broker  to  execute  the  orders  and  follow  the 
directions  and  instructions  of  his  principal.^^  or  to  promptly  notify  his  principal 
that  he  declines  to  continue  the  agency.^-^  and  for  the  neglect  of  such  duty  by 
which  the  principal  suffers,  the  broker  is  liable  in  damages/'-' 

The  measure  of  damages  in  stock  transactions  by  a  broker  for  his  principal, 
where  the  neglect  of  the  broker  to  execute  orders  of  purchase  or  sale  causes  loss 
to  his  principal,  is  held  to  be  the  highest  intermediate  value  of  the  stock  be- 
tween the  time  of  its  conversion  and  a  reasonable  time  after  the  owner  has  received 
notice  of  it  to  enable  him  to  replace  the  stock.^^ 


30  Contract  terminable  at  will  of  either 
party.— Crowe  r.  Trickey,  204  U.  S.  228. 
51  L.  Ed.  454,  followed  in  Crowe  v.  Har- 
mon,  204   U.    S.   241,   51    L.   Ed.   461. 

Generally,  as  to  the  duration  and  termi- 
nation of  contracts,  see  the  title  COX- 
TRACTS. 

31.  Right  of  principal  to  terminate  bro- 
ker's authority — Limitation. — Crowe  :■. 
Trickey,  204  U.  S.  228,  51  L.  Ed.  454,  in 
which  case  the  court  follows  and  quotes 
from  Finch.  J.,  in  Sibbald  z:  Bethlehem 
Iron  Co.,  S3  X.  Y.  378. 

32  Duty  to  execute  orders  of  principal. 
— GaliRher  :■.  Jones.  129  U.  S.  193.  32  L. 
Ed.  658:  Bibb  z'.  Allen.  149  U.  S.  481,  37 
L.    Ed.    819. 

Judgment  of  principal  as  controlling 
purchase  and  sale  of  stocks. — In  the  ab- 
sence of  a  special  agreement  to  the  con- 
trary, it  is  the  judgment  of  the  principal, 
and  not  of  the  broker,  that  is  to  control 
in  the  purchase  and  sale  of  stocks.  Gali- 
gher  V.  Jones,  129  U.  S.  193,  32  L.  Ed. 
658. 

33.  Duty  to  give  prompt  notice  as  to 
refusal. — A  broker  is  but  an  agent,  and  is 
bound  to  follow  the  directions  of  hi?  prin- 
cipal, or  give  notice  that  he  declines  to 
continue  the  agency.  Galigher  v.  Tones, 
129   U.    S.   193,   32    L.    Ed.   658. 

In  Galigher  z:  Jones.  129  U.  S.  193.  32 
L.  Ed.  658,  G.,  by  telegraph,  ordered  J.,  a 
stockbroker,  to  sell  certain  stocks  pur- 
chased for  G.  by  and  held  by  J.,  and  to 
invest  the  proceeds  of  such  sale  in  other 
snecified  stocks.  G.  at  the  time  of  send- 
ing such  telegram  was  owing  J.  more  than 
$-1000  for  advances,  commissions  and  in- 
terest, over  and  above  the  market  value 
of  the  stocks  then  held  by  him  for  G. 
The  latter  did  not  ask  for  any  further  ad- 
vances by  the  order  in  question,  but  only 
directed  a  conversion,  or  change  of  one 
■  stock  into  another.  J.  received  the  mes- 
sage in  ample  time  to  carry  out  the  trans- 
action on   the   day  on   which  the   message 


was  sent,  but  refused  and  neglected  to  do 
so  but  did  not  give  notice  to  G.  of  such 
refusal  to  comply  with  the  order  until 
several  days  afterwards  and  then  by  letter. 
It  was  held,  that  J.  should  have  given 
prompt  notice  that  he  objected  and  de- 
clined to  make  the  change,  and  should 
have  used  the  same  method  of  communi- 
cation as  was  used  in  giving  the  order, 
and  that  the  delay  caused  bj'  using  the 
mail  alone  was  inexcusable  under  the  cir- 
cumstances. 

34.  Liability  in  damages  for  failure  to 
execute  orders. — Galigher  z\  Jones,  129  U. 
S.   193.  32   L.    Ed.   658. 

Where  a  stockbroker  refuses  to  carry 
out  a  telegraphic  order  of  his  principal 
to  sell  certain  stocks  and  reinvest  in 
others,  and  fails  to  promotlj^  notify  his 
principal  of  his  refusal  to  comply  with  the 
order,  the  broker  is  liable  for  all  the  dam- 
ages which  his  principal  may  sustain  by 
the  refusal  to  change  the  stocks,  both 
for  the  loss  on  the  sales  of  the  stocks 
held  for  the  principal  and  the  loss  oc- 
casioned by  not  purchasing  as  ordered. 
Galigher  z:  Jones.  129  U.  S.  193.  32  L. 
Ed,    65S. 

35.  Measure  of  damages  for  noncompli- 
ance with  orders  of  principal. — Galigher 
v.  Jones,  129  U.  S.  193.  32  L.  Ed.  ^658. 
See,  generally,  the  title  DAMAGES. 

"It  has  been  assumed,  in  the  considera- 
tion of  the  case,  that  the  measure  of  dam- 
ages in  stock  transactions  of  this  kind 
is  the  highest  intermediate  value  reached 
by  the  stock  between  the  time  of  the 
wrongful  act  complained  of  and  a  reason- 
able time  thereafter,  to  be  allowed  to  the 
party  injured  to  place  himself  in  the  posi- 
tion he  would  have  been  in  had  not  his 
rights  been  violated.  This  rule  is  most 
frequently  exemplified  in  the  wrongful 
conversion  by  one  person  of  stocks  be- 
longing to  another.  To  allow  merelj'  thc'r 
value  at  the  time  of  conversion  would, 
in    most    cases,    afford    a    very    inadequate 
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C.  Liability  to  Purchasers  on  Implied  Warranty. — Where  the  sale  made 
by  a  broker  is  not  one  by  sample,  but  with  opportunity  to  examine  the  goods 
sold,  and  there  is  no  express  warranty  as  to  the  quality  of  the  goods,  and  no  cir- 
cumstances from  which  the  law  can  imply  such  a  warranty,  the  rule  of  caveat 
emptor  applies.^'' 


reni,edy,    and.    in    the    case    of    a    broker, 
holding  the  stocks  of  his  principal,  it  would 
afforu  no  remedy  at  all.     The  effect  would 
be    to   give    to    the    broker   the    control   of 
the    stock,   subject    only   to   nominal   dam- 
ages.   The  real  injury  sustained  by  the  prin- 
cipal  consists   not   merely   in    the   assump- 
tion of  control  over  the   stock,  but  in  the 
sale  of  it  at  an  unfavorable  time,  and  for 
an  unfavorable  price.  Other  goods  wrong- 
fully converted  are  generally  supposed  to 
have   a    fixed  market   value  at   which   they 
can   be   replaced   at   any   time;   and   hence, 
with  regard  to  them,  the  ordinary  measure 
of   damages   is   their   value   at   the   time   of 
conversion,    or,   in    case    of    sale   and    pur- 
chase, at  the  time  fixed  for  their  delivery. 
But  the  application  of  this  rule  to  stocks 
would,  as  before  said,  be  very  inadequate 
and    unjust.    The  rule  of  highest  intermedi- 
ate value  as   applied   to  stock  transactions 
has  been  adopted  in  England  and  in  several 
of    the    states    in    this    country;    whilst    in 
some    others    it    has    not    obtained.      The 
form  and  extent  of  the  rule  have  been  the 
subject    of    much    discussion    and    conflict 
of  opinion.     The  cases  will   be  found  col- 
lected   in    Sedgwick    on    the     Measure     of 
Damages    (479),   vol.   2,   7th    Ed.   379,   note 
(b);  Bayne  on  Damages,  83  (92  Law  Lib.); 
1    Smith's   Lead.    Cas.    (7   Amer     Ed.)    367. 
The   English  cases  usually  referred  to  are 
Cud    V.    Rutter,    1    P.    Wms.    572,    4th    Ed. 
(London,  1777)   note   (3);  Owen  v.  Routh, 
14  C.  B.  327;  Loder  v.  Kekule,  3  C.  B.  (N. 
S.)    128;   France  v.   Gaudet.   L.  R.   6   Q.   B. 
199.      It   is   laid   down   in   these   cases   that 
where  there  has  been  a  loan  of  stock  and 
a   breach   of   the   agreement   to   replace   it, 
the  measure  of  damages  will  be  the  value 
of    the    stock    at    its    highest    price    on    or 
before    the   day    of   trial.     The    same   rule 
was    approved    by    the    supreme    court    of 
Pennsylvania   in    Rank   of   Montgomery   z'. 
Reese,   26    Pcnn.    St.    (2    Casey,)    143,    and 
Musgrave    z'.    BeckendorfT.    53     Penn.    St. 
(3    P.    F.    Smith)    310.      But    it    has    been 
restricted   in  that  state  to  cases   in  which 
a  trust  relation  exists  between  the  parties, 
a  relation  which  would  probably  be  deemed 
to    exist    between    a    stockbroker    and    his 
client.     See  Wilson  v.  Whitakcr,  49  Penn. 
St.  (13  Wright)  114;  Huntington  R.  R.  Co. 
V.  English,  86  Penn.  St.  ?A1."     Galigher  v. 
Jones,    129  U.    S.    193,    32    L.    Ed.   658. 

"Perhaps  more  transactions  of  this  kind 
arise  in  the  state  of  New  York  than  in  all 
other  parts  of  the  country.  The  rule  of 
highest  intermediate  value  up  to  the  time 
of  trial  formerly  prevailed  in  that  state, 
and  may  be  found  laid  down  in  Romaine 
7'.  Val  Allen.  26  N.  Y.  309,  and  Markham 
z\  Jaudon,  41  N.  Y.  235,  and  other  cases — 


although  the  rigid  application  of  the  rule 
was  deprecated  by  the  New  York  superior 
court  in  an  able  opinion  by  Judge  Duer, 
in  Suydam  t'.  Jenkins,  3  Sandford  (N.' 
Y.)  614.  The  hardship  which  arose  from 
estimatmg  the  damages  by  the  highest 
price  up  to  the  time  of  trial,  which  might 
be  years  after  the  transaction  occurred 
was  often  so  great,  that  the  court  of  ap- 
peals of  New  York  was  constrained  to  in- 
troduce a  material  modification  in  the 
form  of  the  rule,  and  to  hold  the  true 
and  just  measure  of  damages  in  these 
cases  to  be,  the  highest  intermediate  value 
of  the  stock  between  the  time  of 
Its  conversion  and  a  reasonable  time 
after  the  owner  has  received  notice  of  it 
to  enable  him  to  replace  the  stock 
This  mcdihcation  of  the  rule  was 
very  ably  enforced  in  an  opinion  of 
the  court  of  appeals  delivered  bv 
Judge  Rapallo,  in  the  case  of  Baker  v 
Drake.  53  N.  Y.  211,  which  was  subse- 
quently followed  in  the  same  case  in  66 
N.  Y.  518,  and  in  Gruman  v.  Smith  81 
N.  Y.  25:  Colt  V.  Owens,  90  N  Y  368- 
and  Wright  z>.  Bank  of  Metropolis,  llO 
N.  Y.  237.  It  would  be  a  herculean  task 
to  review  all  the  various  and  conflicting 
opinions  that  have  been  delivered  on  this 
subject.  On  the  whole  it  seems  to  us  that 
the  New  York  rule,  as  finally  settled  by 
the  court  of  appeals,  has  the  most  rea- 
sons in  Its  favor,  and  we  adont  it  as  a 
correct  view  of  the  law."  Galio-her  v 
Jones,   129   U.   S.   193,  32   L.    Ed.   G5S. 

36.  Liability  to  purchaser— Application 
of  rule  of  caveat  emotor. —  Pjarn.ird  !■  Kel- 
logg, 10  Wall.  383,  19  L.  Ed.  987. 

A  wool  broker  in  Boston  sent  to  a  dealer 
in  wool  at  Hartford  samples  of  foreign 
wool  in  bales  which  he  had  for  sale,  on 
commission,  with  the  prices,  and  the  latter 
ofiFcrcd  to  purchase  the  different  lots  at 
the  prices,  if  equal  to  the  samples 
turnished.  The  wool  broker  accepted  the 
offer,  provided  the  wool  dealer  in  Hart- 
ford would  come  to  Boston  and  examine 
the  wool  on  a  day  named,  and  then  report 
if  he  would  take  it.  The  wool  dealer 
went  to  Boston,  and  after  examining  cer- 
tain of  the  bales  as  fully  as  he  desired 
ancl  being  offered  an  opportunity  to  ex- 
amine all  the  remaining  bales  and  to  have 
them  opened  for  his  inspection  (which 
oflfcr  he  declined)  purchased.  The  wool 
proved,  the  vendor  knowing  nothing  of 
it.  to  have  been  deceitfully  packed,  "rot- 
ten and  damaged  wool  and  tags  bein-^ 
ronre.Tled  bv  on  outer  covering  of  fleeces 
in  their  ordinary  state.  On  action  brouf  ^t- 
to  recover  damages,  held — 1.  That  the 
sale   was   not   one  by    sample:    and     there 
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VI.    Duties  and  Liabilities  of  Principal. 

A.  Duty  to  Compensate  and  Indemnify  Broker. — The  right  of  the  hroker 
to  compensation  from  his  principal  for  services  rendered  by  him  has  already  been 
treated  in  this  title.^"  The  relation  of  principal  and  broker  forms  no  exception 
to  the  well-established  principle  pervading  the  whole  law  of  principal  and  agent, 
that  the  principal  is  bound  to  indemnify  the  agent  against  the  consequences  of 
all  acts  done  by  him  in  the  execution  of  his  agency,  or  in  pursuance  of  the  au- 
thority conferred  upon  him,  when  the  actions  or  transactions  are  not  illegal.-"* 

B.  Liability  to  Purchaser  of  Goods  Sold  by  Sample. — A  merchant  who 
employes  a  broker  to  sell  his  goods,  knows,  or  is  presumed  to  know,  the  state 
and  condition  of  the  article  he  offers  for  sale ;  and  if  the  nature  or  situation  of 
the  property  is  such  that  it  cannot  be  conveniently  examined  in  bulk,  he  has  a 
right,  and  it  is  for  the  convenience  of  trade  that  he  should  be  permitted  to  select 
a  portion,  and  exhibit  it  as  a  specimen  or  sample  of  the  whole ;  and  that  he  should 
be  held  responsible  for  the  truth  of  such  representation. ^^  The  broker  is  his 
special  agent  for  this  purpose,  and  goes  into  the  market,  clothed  wnth  authority 
to  bind  his  principal.  In  such  cases,  if  the  article  does  not  correspond  with  the 
sample,  the  injured  purchaser  knows  where  to  look  for  redress ;  and  the  owner 
is  justly  chargeable  with  the  loss,  as  he  was  bound  to  know  the  condition  of  his 
own  property,  and  to  send  out  a  fair  sample,  if  he  undertook  to  sell  in  that  way.'*'^ 

VII.     Pleading  and  Proof. 

Effect  of  Variance  between  Declaration  and  Written  Agreement  in 
Actions  on  Contract  with  Broker. — In  an  action  on  the  case  upon  a  stock 
contract  made  by  one  acting  as  the  broker  and  agent  of  the  plaintiff,  if  the  actual 
contract  is  proved  as  laid,  a  variance  between  the  declaration  and  the  written  con- 
tract is  immaterial.     In  such  case  the  written  paper  is  merely  corroborative.*^ 

Competency  of  Broker  as  Witness  to  Prove  His  Authority. — In  an  action 
against  the  principal  on  a  contract  made  by  a  broker,  the  latter  is  a  competent  wit- 
ness to  prove  every  part  of  the  contract.-*-  His  authority  to  make  the  agreement 
may  be  proved  by  him.-*^ 

having        been       no       express        warranty  from  principal. — See  ante,  "Right  to  Com- 

that     the     bales     not      examined      should  pensation  for  Services  and  Reimbursement 

correspond    with    those    which    were,    nor  for   Advances,   etc.."   IV.  A. 

any    circumstances    from    which    the    law  38.     Duty    to    indemnify    against    conse- 

could  imply  such  a  warranty,  that  the  rule  quence   cf   le'^al   acts   in   pursuance   of  au- 

of  caveat   emptor  apnlied.     2.    That  proof  thority. — Bibb   v.  Allen,   149   U.   S.   481,   37 

could  not  be  received   to   control   the   said  L.   Ed.   819.     See  ante.  "Right  as   Affected 

rule,    that    by    the    custom    of    merchants  by   Illegality  or   Invalidity   of   Transaction 

nnH    /^palerc    in    wool    in    bales    at    Boston  f(  r    Principal."   IV,   A.   3.      See.   generallj', 

and    New    York,   the  two  principal  markets  the^    titles     IXDEMXITY;     PRINCIPAL 

of  the   country  for   foreign   wool,   there  is  AXD   AG  EXT. 

an   implied    warranty   of   the   seller   to   the  29.    Liability  for  sales   by  sample. — The 

purchaser  that  the   same  is   not  falsely  or  >lonte    Allegre,   9    Wheat.    616,    644,     6     L. 

deceitfullv    packed;    especially    where    the  Ed.  174. 

parties   did   not   know   of   the   custom.     3.  4.0.    Owner    chargeable    with    loss. — The 

The   office   of  a   custom  or  usage  in  trade  Monte    Allegre,    9    Wheat,    616,    644,    6    L. 

is    to   ascertain    and    explain    the    meaning  Ed.  174. 

and  intention  of  the  parties  to  a  contract,  Generallj'.    as    to    sales    by    sample,    see 

whether  written  or   in  parol,  which   could  the  tit'f^s   SALES:   W.A.RRAXTY. 

not   be    done   without   the   aid   of  this   ex-  <?1.     Variance    between    declaration    and 

trinsic    evidence.      It   does    not   go   bej'ond  written     r'rtracts. — Livingston     v.     Swan- 

this,  and  is  used  as  a  mode  of  interpreta-  wick,  2  Dall.  300,  1   L.  Ed.  389.     See,  gen- 

tion  on   the   theory  that   the   n-^'-ties   knew  crallv.     the     titles     PLEADIXG;     VARI- 

of   its   existence   and   contracted   with   ref-  AXCE. 

erence  to  it.     Barnard  v.  Kellogg,  10  Wall.  42.    Competency  of  broker  as  witness. — 

383,    19    L.    Ed.    987.  Livingston  z:   Swanwick,  2   Dall.   300,   1  L. 

For  a  full  treatment  of  the  questions  of  Ed.   389. 

warranty,   and   the   application   of  t'le  rule  43.     Competency    to    prove    authority. — 

of   caveat    emntor   to    =-il°«    crpr>prally.    see  Livineston   z\  Swanwick,  2   Dall.  '!00,   1   L. 

the  titles  SALES:  WARRAXTY.  Ed.    389.  in    which    it    was   so   held   on   an 

37.     Right   of   broker    for   compensation  objection  against  the  broker's  competency 
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Statutes  of  State  and  Rules  of  Stock  Exchange  as  Evidence. — In  an 
action  by  a  broker  to  recover  commissions  for  services  rendered  and  money  paid 
and  advanced  by  him,  for  and  at  the  request  of  the  defendants,  in  sales  made  for 
the  account  of  defendants  and  as  their  agent,  according  to  the  rules  of  an  ex- 
change, the  statutes  of  the  state  under  which  such  exchange  was  organized,  to- 
gether with  the  rules  and  regulations  of  the  exchange,  under  and  in  pursuance  of 
which  the  transactions  in  question  were  conducted,  are  properly  admitted  in  evi- 
dence where  the  contracts  entered  into  between  the  plaintiff  and  defendants  con- 
templated that  the  business  which  the  plaintiff  would  transact  for  his  principals 
would  be  under  and  in  accordance  with  the  rules  and  regulations  of  such  ex- 
change.*'* 


BROTHER.— See  note  1. 
BROUGHT.— See  note  2. 

on  the  ground  that  he  was  interested  in 
the  question,  as  he  had  an  action  actually 
depending  for  his  commissions  on  making 
the  contract.  See,  generally,  the  titles 
PRINCIPAL  AND  AGENT;  WIT- 
NESSES. 

"On  the  trial  of  the  cause,  the  plaintiffs 
produced  a  correspondence  between  An- 
derson and  the  defendant,  in  relation  to 
the  contract,  after  it  was  made,  and  then 
offered  Anderson  himself  as  a  witness, 
to  prove  that  he  had  received  a  verbal 
authority  to  make  the  contract  for 
the  defendant;  that  he  had  accord- 
ingly e.xecuted  the  instrument  above 
set  forth:  and  that  there  had  been  a  punc- 
tual compliance  with  the  stipulations,  on 
the  part  of  the  plaintiffs.  The  defendant 
objected,  that  Anderson  was  not  a  com- 
petent witness  to  prove  his  own  author- 
ity; and  that  he  was  interested  in  the 
question,  as  he  had  an  action  actually  de- 
pending for  his  commissions  on  making 
the  contract.  But,  by  the  court,  the  wit- 
ness is  competent  to  prove  every  part  of 
the  transaction.  He  is  not  interested  in 
the  event  of  the  suit;  nor  can  the  verdict, 
in  this  case,  be  given  in  evidence,  upon 
the  trial  of  the  action  for  his  com-n'ssions. 
Anderson  was  a  known,  e"5tabl;shed  broker; 
and  unless  he  was  admitted  to  give  evi- 
dence of  the  instructions  he  received 
(which  were  oral  in  this  case,  and  are 
usually  so,  in  similar  cases),  it  would  be 
imprnct'c;ible  to  ascertain  the  facts,  that 
are  essential  to  enable  the  court  to  decide 
unon  the  merits  of  the  controversy.  The 
witness  was,  thereupon,  rdmitted."  I.iv- 
inorston  V.  Swanwick.  2  Dall.  300,  1  L.  Ed. 
3^^.  Sre  the  titles  VARIANCE:  WIT- 
NESSES. 

44.  Statutes  of  state  ?nd  rules  of  stock 
exchange  as  evidence. — -R'bb  !■.  .\llcn,  140 
U.  S.  -181,  37  L.  Ed.  S19,  followed  in  Han- 
sen V.   Boyd,  161  U.  S.   397,  -10  L.   Ed.  7-46. 

"It  was  proper,  therefore,  to  show  that 
this  cotton  exchange  was  a  lawful  body, 
organized  for  lawful  business  pin-po«es. 
and  had  power  to  make  such  rules  and 
regulations  as  might  be  deemed  neces- 
sary and  proper  to  carry  out  the  pur- 
pose   of    its    organization.       It    is    clearly 


shown  that  B.  S.  Bibb  &  Company  knew 
that  the  plaintiffs  did  business  as  cotton 
factors  in  that  exchange,  and  in  accord- 
ance with  those  rules  and  regulations,  and 
that,  in  acting  as  their  agents  in  the  sale 
of  cotton  for  future  delivery,  they  would 
transact  the  business  through  that  ex- 
change, and  in  accordance  with  its  rules 
and  regulations.  It  was,  therefore,  ger- 
mane to  the  issues  in  the  case,  and  was 
both  competent  and  relevant  to  prove 
that  the  contract  between  the  parties  had 
been  carried  out  on  the  part  of  the  plain- 
tiffs in  the  mode  and  according  to  the 
methods  contemplated  by  the  parties." 
Bibb  7'.  Allen,  1  19  U.  S.  481,  37  L.  Ed.  819. 

1.  Brother. — Brother  held  to  include 
brother  of  the  half-blood.  Gardner  v. 
Collins.  2  Pet.  58,  7  L.  Ed.  347.  And  see, 
generally,  the  title  DESCENT  AND 
DISTRIBUTION. 

2.  Brought. — In  Goldcnburg  z\  Murphv, 
108  U.  S.  1<)2.  27  L.  Ed.  680,  it  is  said:  '"A 
suit  is  brought  when  in  law  it  is  com- 
menced, and  we  see  no  significance  in  the 
fact  that  in  the  legislation  of  congress  on 
the  subject  of  limitations,  the  word  'com- 
menced' is  sometimes  used,  and  at  other 
times  the  wcrd  brought.  In  this  connec- 
tion, the  two  words  evidently  mean  the 
same  thing,  and  are  used  interchange- 
ably." 

A  suit  is  not  brought  within  the  statutes 
providing  for  removal  of  cases  unless  the 
defendant  has  been  properly  served  with 
process  or  has  submitted  himself  to  the 
jurisdiction  of  the  court.  Germania  Ins. 
Co.  V.  Wisconsin.  119  U.  S.  473.  30  L.  Ed. 
461.  See,  also,  the  title  REMOVAL  OF 
CAUSES. 

Criminal  proceedings. — In  Post  v.  United 
•States.  161  U.  S.  .")83,  587,  40  L.  Ed.  816, 
it  is  Slid:  "Criminal  proceedings  cannot 
be  said  to  be  brought  or  instituted  until 
a  formal  charge  is  openly  made  against 
the  accused,  either  by  indictment  pre- 
sented or  information  filed  in  court,  or, 
at  the  least,  by  complaint  before  a  mag- 
istrate. Virginia  v.  Paul,  148  U.  S.  107, 
119.    121,   37    L.    Ed.    386." 

A  writ  of  error  is  not  brought  in  the  le- 
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BUILDING  AND  LOAN  ASSOCIATIONS. 


BUCKET  SHOP.— See  note  1. 
BUILDING.— See  note  2. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

CROSS  REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  ZZZ;  Associations,  vol.  2,  p.  633; 
Bene?icial  and  Benevolent  Associations,  ante.  p.  211;  Conflict  oe  Laws; 
Corporations;   Loans;   Usury. 

As  to  amount  in  controversy  to  give  federal  court  jurisdiction  in  foreclosure 
proceeding  against  association,  see  the  title  Jurisdiction. 

Deposit  of  Securities  with  State  Treasurer.— A  statute  requiring  building 
and  loan  associations  to  deposit  with  the  state  treasurer  securities  to  a  certain 
amount,  to  be  held  in  trust  for  the  benefit  of  its  creditors,  is  not  a  violation  of  the 
contract  clause  of  the  constitution,  where  the  stockholders  have  waived  their 
rio-ht  to  insist  upon  the  constitutional  objection,  by  the  voluntary  act  of  the  board 
of  directors,  in  making  the  deposit/"^ 

How  Membership  May  Be  Acquired. — IMembership  in  a  building  and  loan 
association  may  be  acquired  by  subscription  to  stock  in  the  association.-^ 

Nature  of  Membership. — A  shareholder's  position  as  a  shareholder  is  entirely 
separate  from  his  position  as  borrower  from  the  association/^ 

Contractual  Obligation  between  Members  and  Association.— A  sub- 
scription to  stock  of  the  association  constitutes  a  contract  between  the  subscriber 
and  association  by  which  bodi  parties  are  bound  to  the  performance  of  what  the 
bv-laws  and  charter  requn-es  of  them.°  Such  contracts  generally  are  inviolable 
by  the  state  legislature." 


gal  meaning  of  the  term  until  it  is  filed 
in  the  court  which  rendered  judgment. 
Credit  Co.  v.  Arkansas  Central  R.  Co.. 
128  U  S.  258,  260.  32  L.  Ed.  448;  Brooks 
V.  Norris,  11  How.  204,  207,  13  L.  Ed. 
665;  Scarborough  v.  Pargoud,  108  U.  S. 
567.  27  L.  Ed.  824;  Farrar  v.  Churchhill, 
135"  U.  S.  609,  612,  34  L.  Ed.  246.  See, 
also,  the  title  APPEAL  AND  ERROR, 
vol.   2,   p.    135. 

Brought  in.— In  Origet  v.  United 
States,  125  U.  S.  240,  245.  31  L.  Ed.  743, 
it  is  said:  "The  words  'brought  in'  may 
fairly  be  construed  as  having  reference 
to  the  entering  or  attempting  to  enter 
the  goods  by  the  means  specified  in  those 
counts,  as  the  entry  of  the  goods  is  the 
necessary  means  provided  by  law  for 
bringing  the  goods  within  the  control  of 
the  importer,  so  that  they  may  be  em- 
ployed by  him  for  the  purposes  for  which 
they  were  imported."  See,  generally,  the 
title  REVENUE  LAWS. 

1.  Bucket  shop.— See  Hunt  v.  New  Yo-k 
Cotton  Exchange.  20.5  U.  S.  322,  51  L.  Ed. 
821  And  see  the  titles  EXCHANGES; 
GAMBLING   CONTRACTS;    GAMING. 

2.  Building. — In  Buncombe  County 
Commissioners  v.  Tommey,  115  U.  S.  122, 
127,  29  L.  Ed.  305,  it  is  said:  "The  words 
building,  'lot,'  'farm,'  and  'any  ^  kind  of 
property  not  herein  enumerated,'  are  too 
limited  in  their  scope  to  justify  the  con- 
clusion that  the  legislature  had  any  in- 
tention,  by   that   act,   to    give   a   lien   upon 


railroad    property."      See,    also,    the    title 
MECHANICS'    LIENS. 

A  contract  to  furnish  stone  used  in  the 
construction  of  a  building  was  held  not  to 
include  stone  used  in  the  steps  and  ap- 
proaches leading  up  to  said  building. 
United  States  v.  Mueller,  113  U.  S.  153, 
28  L.  Ed.  946. 

3.  Deposit  of  securities  with  state  treas- 
urer.—Hale  V.  Lewis,  181  U.  S.  473,  45  L. 
Ed.  959.  See,  generally,  the  title  IMPAIR- 
MENT OF  OBLIGATION  OF  CON- 
TRACTS. 

4.  How  membership  may  be  acquired. — 
Bedford  v.  Eastern  Building  and  Loan 
Ass'n,  181  U.  S.  227,  45  L.  Ed.  834. 

5.  Nature  of  membership. — Building  and 
Loan  Association  v.  Price,  169  U.  S.  45, 
54.   42   L.    Ed.   655. 

6.  Contractual  obligation  between  mem- 
bers and  association. — A  citizen,  by  a 
subscription  to  stock  in  a  building  and 
loan  association,  becomes  a  member  of 
the  association,  bound  to  the  perform- 
ance of  what  its  by-laws  and  charters  re- 
quire of  him,  and  entitled  to  exact  the 
performance  of  what  the  by-laws  and 
charter  required  of  the  association.  Each 
acquired  a  right  to  what  the  other 
promised.  Bedford  v.  Eastern  Building  & 
Loan   Ass'n,   181   U.   S.   227,  45   L.    Ed.   834. 

7.  Contract  inviolable  by  legislature. — 
The  subscription  to  and  issuance  of  stock 
of  a  building  and  loan  association,  and  ap- 
plication of  a  loan  in  pursuance  _  of  it, 
constitutes  a   contract   which   is   inviolable 
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Nature  of  Stock. — The  stock  of  a  building  and  loan  association  is  more  than 
a  mere  fi^aon." 

Knowledge  of  Officer  or  Agent  as  Notice  to  Association. — Knowledge 
of  an  ofificer  or  agent  of  a  building  and  loan  association  may  often  be  imputed  to 
the  association.'^ 

Liability  upon  Certificate. — In  construing  a  building  and  loan  law.  it  ha? 
been  held  that  the  association  is  not  relieved  from  the  obligation  to  pay  the  full 
par  value  of  certificate  at  a  date  stated  therein,  whether  earned  or  not.^ 

Foreign  Associations. — A  building  and  loan  association  of  one  state  making 
loans  cannot  take,  as  security,  mortgages  on  real  estate,  in  another  state,  without 
corn-plying  with  the  laws  of  the  latter  state  in  regard  to  the  conditions  of  admission 
of  foreign  corporations  to  do  business  within  the  state. ^ 


BUILDING  CONTRACTS.— See  the  title  Workixc  Coxtrncts 
BUILDING  RESTRICTIONS  AND  RESTRICTIVE  AGP^ESMENTS.— See 

the  titles  Covexants;  Restraint  oe  Trade.  As  to  restrictions  upon  certain 
buildings  in  fire  limits,  see  the  title  r^IuNiciPAL  Corporation's 

BURDEN.— See  note   1. 

BURDEN  OF  PROOF.— See,  generally,  the  title  Presumptions  and  Burden 
OF  Proof. 


by  the  state  legislature.  Bedford  v. 
Eastern  Building  and  Loan  Ass'n,  181 
U.   S.  227,  45   L.   Ed.  834. 

6.  Nature  of  stock. — Building  and  Loan 
Association  v.  Price,  169  U.  S.  4.5,  J4,  42 
L.  Ed.  65.-J. 

7.  Knowledge  of  officer  or  agent  as  no- 
tice to  association. — Arm.'^trong  i'.  Ashley, 
204  U.  S.  272,  51  L.  Ed.  482.  See  the  titles 
CORPORATIONS:  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPORA- 
TIONS. 

Matters  coming  within  the  sphere  of  an 
ofificer's  or  agent's  duty,  and  acquired 
while  acting  within  the  scope  of  such  dutv, 
will  be  imputed  to  the  association.  Arm- 
strong V.  Ashley,  204  U.  S.  272,  51  L.  Ed. 
482. 

The  fraud  of  an  agent  of  a  building  and 
loan  association  cannot  alter  the  legal  ef- 
fect of  his  knowledge,  with  respect  to  the 
association,  in  regard  to  third  parties  who 
haa  no  connection  whatever  with  such 
agent  in  relation  to  the  perpetration  of  the 
fraud,  and  no  knowledge  that  any  such 
fraud  had  been  perpetrated.  Armstrong 
V.  Ashley,  204  U.  S.  272,  51   L.   Ed.  4  82. 

8.  Liability  upon  certificate. — Eastern 
Building  and  Loan  Ass'n  v.  Williamson, 
189  U.   S.   122.  47  L.    Ed.   735. 

A  shareholder's  agreement,  expressed  in 
his  certificate  of  stock,  to  pay  monthly  in- 
stallments on  each  share  until  it  matures 
or  is  withdrawn,  and  an  exceptance  of  the 
by-laws  providing  such  installments  shall 
be  paid  until  each  share  is  fulh'  paid,  does 
not  change  an  unconditional  promise  by  a 
building  and  loan  association  to  mature  its 
shares  in  a  specified  time  to  a  conditional 
promise  dependent  upon  the  success  of  the 
association.  Eastern  Building  and  Loan 
Ass'n  V.  Williamson.  189  U.  "S.  122,  126, 
47  L.   Ed.  735. 


In  an  action  against  a  building  and  loan 
ass'-ciation,    incorporated    in    the    state    of 
New  York,  on  a  promise  in  a  certificate  of 
stock  to  mature  shares  of  stock  in  a  spec- 
ified   time,    the    defense    that    the   promise 
was  ultra  vires  is  not  available,  nor  does  a 
loan   from    the   association   to   a    holder   of 
shares  after  an  amendment  of  the  by-laws 
to  the  efifect  that  the  stock  should  mature 
and     be     payable     when     the     dues      paid 
thereon,     with     the     apportioned     profits 
equalled   the   par  value   thereof,   efifect    the 
promise.       Eastern      Building     and      Loan 
Ass'n   V.    Williamson,    189    U    S     12''     l^G 
47   L.   Ed.   735.  ■        -'      ~   ' 

9.     Foreign    corporations.— Chattanooga 

Nat.  Building  and  Loan  Ass'n  v 
Denson,  189  U.  S.  408.  47  L  Fd  870 
See  the  title  BENEFICIAL  AND  BE- 
NEVOLENT ASSOCIATIONS  ante  p 
211.  '  '   ^' 

As  to  what  amounts  to  doing  business 
within  a  state,  see  the  title  FOREIGN 
CORPORATIONS. 

1.  Burden. — A  deed  to  a  lot  by  a  city 
provided  that  the  holders  should  be  "sub- 
ject to  all  such  assessments  and  burthens 
as  might  be  in  common  with  other  lot 
holders  in  the  city."  It  was  held,  that 
the  holder  was  subject  to  special  assess- 
ments. The  court  said:  "But  even  if 
this  word,  as  used  in  the  deed,  does  not 
necessarily  refer  to  taxation,  the  word 
burthen  which  is  also  therein  employed. 
is  certainly  sufl^ciently  comprehensive  to 
include  municipal  taxes.  Taken  altogether 
the  language  adopted  is  clearlv  broad 
enough  to  embrace  every  burden  then  ex- 
isting or  which  might  thereafter  be  law- 
fully imnosed  upon  other  landowners  in 
the  city."  Wells  v.  Savannah,  181  U  S 
531,   542,   45   L.   Ed.   986.  "      ' 
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CALCIXED  M  AG  X  ESI  A. 


EUEGLARY  AND  EOUSESREAKING.— See  note  1. 

"BURNT-RECOSDS"  ACT.— See  the  title  Records. 

BURIAL.— See  the  title  Cemeteries.  As  to  payment  of  hurial  expenses,  see 
the  title  Executors  and  Administrators. 

BURLAPS.— See  note  2. 

BUSINESS. — Business  means  trade,   profession,  means  of  getting  a  living.-"^ 

BUTTER.— See  Food. 

BY.— See  note  4. 

BY-BIDDING. — See  the  title  Auctions  and  Auctioneers,  vol.  2,  p.  747. 

BY-LAWS. — See  the  titles  Corporations;  Municipal  Corporations;  Or- 
dinances. 

BYSTANDERS.— See  the  title  Jury. 

BY  VIRTUE   OF.— See  note  5. 

CABINET  OFFICERS.— See  the  titles  Attorney  General,  vol.  2,  p.  739; 
United  States. 

CADETS. — See  the  title  Army  and  Navy,  vol.  2.  p.  494.  Cadets  at  West 
Point  are  a  part  of  the  army  and  service,  as  a  cadet  has  always  been  counted 
as  actual  service  in  the  armv.*^ 

CALCINED  MAGNESIA.— See  note  7. 


1.  Conviction  of  burglary  in  second  de- 
gree under  indictment  for  burglary  in 
first  degree. — The  plaintiff  in  error,  who 
was  indicted  for  burglary  in  the  first  de- 
gree convicted  for  burglary  in  the  sec- 
ond degree,  urged  that  the  crimes  of 
burglary  in  the  first  degree  and  burglary 
in  the  second  degree  were  so  distinct  and 
separate  that  he  was  not  sufficiently  in- 
formed of  the  nature  and  cause  of  the 
accusation  against  him  by  the  indictment 
for  burglary  in  the  first  degree,  and  was 
in  fact  convicted  under  what  was,  in  ef- 
fect, no  indictment  at  all,  and,  therefore, 
denied  due  process  of  law.  The  court 
said:  "It  is  true  that  in  order  to  a  con- 
viction fcr  a  minor  offerse  it  must  be  an 
ingredient  of  the  major  and  substantially 
included  in  the  offense  charged  in  the  in- 
dictment, but  it  is  clearly  a  matter  for 
the  state  courts  to  determine  whether  in 
a  given  case  an  indictment  is  sufficient 
in  that  regard."  Moore  v.  Missouri,  159 
U.  S  673,  678,  40  L.  Ed.  301.  See,  gen- 
erally, the  titles  CRIMINAL  LAW;  IN- 
DICTMENTS. INFORMATIONS  AND 
PRESENTMENTS. 

2.  Burlaps. — See  Arthur  v.  Cumming, 
91  U.  S.  362.  23  L.  Ed.  438.  And  see  the 
title    REVENUE    LAWS. 

3.  Warren  v.  Shook,  91  U.  S.  704,  710, 
23  L.  Ed.  421.  See,  also,  the  title  BROK- 
ERS 

Doing  business.— See  DOING  BUSI- 
NESS. And  see  the  title  FOREIGN 
CORPORATIONS. 

4.  By. — In  Baltimore,  etc.,  R.  Co.  v. 
Fifth  Baptist  Church,  137  U.  S.  568.  572, 
34  L.  Ed.  784,  it  is  said:  "It  is  objected 
that  the  evidence  admitted,  if  sufficient  to 
prove  that  the  plaintiff  was  a  cori^ora- 
tion,  did  not  prove  that  it  was  the  cor- 
poration which  brought  this  action;  be- 
cause   the   evidence   was   that   the    corpor- 


ate name  was  'The  Fifth  Baptist  Church 
of  Washington,  D.  C'  whereas  the  ac- 
tion, as  stated  in  the  declaration,  was 
brought  by  "The  Fifth  Baptist  Church  c'f 
Washington,  D.  C,  by  its  Trustees.'  It 
may  well  be  doubted  whether  the  words 
'by  its  trustees.'  as  here  used,  are  part  of 
the  name  of  the  plaintiff.  They  may  have 
been  inserted,  like  'by  attorney'  or  'by 
next  friend,'  to  indicate  by  whose  agency, 
and  not  in  whose  behalf,  the  action  is 
brought." 

5.  By  virtue  of. — In  School  District  v. 
Stone,  106  U.  S.  1S3.  187,  27  L.  Ed.  90,  it 
is  said:  "Numerous  cases  have  been  de- 
termined in  this  court,  in  which  we  have 
said  that  where  a  statute  confers  power 
upon  a  municipal  corporation,  upon  the 
performance  of  certain  precedent  condi- 
tions, to  execute  bonds  in  aid  of  the  con- 
struction of  a  railroad,  or  for  other  like 
purposes,  and  imposes  upon  certain  offi- 
cers— invested  with  authority  to  deter- 
mine whether  such  conditions  have  been 
performed — the  responsibility  of  issuing 
them  when  such  conditions  have  been 
complied  with,  recitals,  by  such  officers, 
that  the  bonds  have  been  issued  'in  pur- 
suance of,'  or  'in  conformity  with,'  or 
by  virtue  of,  or  'by  authority  of,  the  stat- 
ute, have  been  held,  in  favor  of  bona 
fide  purchasers  of  value,  to  import  full 
compliance  with  the  statute,  and  to  pre- 
clude inquiry  as  to  whether  the  prece- 
dent conditions  had  been  performed  before 
the  bonds  were  issued."  See,  also,  the 
titles  BONDS,  ante.  p.  382;  MUNICIPAL, 
COUNTY.  STATE  AND  FEDERAL 
AID:  MUNTCIPAT  .  COT^NTY.  STATE 
AND   FEDERAL   SECURITIES. 

6.  Crdets. — United  States  z\  Morton, 
112  U.  S.  15.  28  L.  Ed.  613. 

7.  Calcined  magnesia. — Ferguson  v.  Ar- 
thur, 117  U.  S.  482,  29  L.  Ed.  979.  And  see. 
generally,    the    title    REVENUE    LAWS! 
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CALENDAR. — As  to  advancement  of  causes,  see  the  title  Appeal  and  Er- 
ror, vol.  2,  p.  352. 

CALIFORNIA. — As  to  docketing  and  filing  causes  from,  see  the  title  Appeal 
AND  Error,  vol.  2,  p.  238.  As  to  court  for  settlement  of  private  land  claims 
in  California,  see  the  title  Appeal  and  Error,  vol.  1,  p.  799. 

CALL.— See  note   1. 

CALLED  FORTH.— See  note  2. 

CALLS.— See   the   title   Boundaries,  ante,   p.   461. 

CANAL  BOATS.— See  the  title  Admiralty,  vol.  1,  p.  134. 


1.  Stock  by  the  terms  of  the  subscrip- 
tion was  only  payable  as  called  for  by  the 
company;  it  was  held  that  this  provision 
did  not  protect  the  subscribers  against  a 
creditor  of  the  corporation  where  the 
company  had  not  called  for  the  total 
amount  subscribed.  The  court  said:  "As- 
suming that  such  a  clause  in  the  subscrip- 
tion meant  more  than  an  agreement  to 
pay  on  demand,  and  that  it  contemplated 
a  formal  call  upon  all  subscribers  to  the 
stock  of  the  company,  the  subscriptions 
were  still  in  the  nature  of  a  fund  for  the 
payment  of  the  company's  debts,  and  it 
was  the  duty  of  the  company  to  make  the 
calls  whenever  the  funds  were  needed  for 
such  payment.  If  they  were  not  made, 
the  officers  of  the  company  violated  their 
trust,  held  both  for  the  stockholders  and 
the  company."  Hatch  v.  Dana,  101  U.  S. 
205.  214,  25  L.  Ed.  885.  See,  generally, 
the  title  STOCK  AND  STOCKHOLD- 
ERS. 

In  Treat  z'.  White,  181  U.  S.  264.  266,  45 
L.  Ed.  853.  it  is  said:  "'It  may  be  re- 
ferred to  as  an  "of¥er,"'  or  an  "option."  or 
a  call,  or  what  not,  but  it  is  susceptible  of 
no  more  exact  definition  than  "an  agree- 
ment to  sell."  Inasmuch,  therefore,  as 
the  statute  requires  stamps  to  be  affixed 
"on  all  sales,  or  agreements  to  sell,"  it 
would  seem  that  these  calls  are  within  its 

3  U  S  Eqc  -35 


provisions.'  We  fully  agree  with  this  def- 
inition. Calls  are  not  distributed  as  mere 
advertisements  of  what  the  owner  of  the 
property  described  therein  is  willing  to  do. 
They  are  sold,  and  in  parting  with  them 
the  vendor  receives  what  to  him^s  satis- 
factory consideration."  See,  generally,  ti- 
tles EXCHANGES;  GAMBLING  CON- 
TRACTS; STOCK  AND  STOCKHOLD- 
ERS. 

2.  Called  forth. — Upon  the  meaning  of 
this  term  with  reference  to  the  militia  it 
is  said:  "The  terms  call  forth  and  'em- 
ployed in  service.'  cannot,  in  any  appro- 
priate sense,  be  said  to  be  synonymous. 
To  suppose  them  used  to  signify  the  same 
thing  in  the  constitution,  and  acts  of  con- 
gress, would  be  to  defeat  the  obvious  pur- 
poses to  both.  The  constitution,  in  pro- 
viding for  the  calling  forth  of  the  militia, 
necessarily  supposes  some  act  to  be  done, 
before  the  actual  employment  of  the  mili- 
tia; a  requisition  to  perform  service,  a 
call  to  engage  in  a  public  duty.  From  the 
very  nature  of  things,  the  call  must  pre- 
cede the  service;  and  to  confound  them, 
is  to  break  down  the  established  meafting 
of  language,  and  to  render  nugatory  a 
power,  without  which  the  militia  can 
never  be  compelled  to  serve  in  defense  of 
the  union."  Houston  v.  Moore,  5  Wheat. 
164,  5  L.  Ed.  19. 


CANALS. 

BY       ROBERT    E.    MAXWELL. 

1.    Purpose  and  Distinction,  546. 
II.    Constraction  and  Maintenance,   347. 

A.  How  Property  Acquired.  547. 

1.  Bv  Eminent  Domain.  547. 

2.  By  Grant  of  Public  Lands,  547. 

B.  Contract   for  Construction,  548. 

C.  Issuance  of  Bonds  in  Payment  for  Construction,  548. 

D.  Right  of  Contractor  Constructing  Canal,  5-18. 

E.  Right  of  Licensee  of  State.  549. 

F.  Perpetual  Maintenance  by  State,  549, 

ni.   Regulation  and  Operation,  549. 

A.  Surplus  Water.  549. 

1.  Right  to  Surplus  \N'ater.  549. 

2.  Disposition  of   Surplus  Water,   550. 

a.  In   General,   550. 

b.  Rights  of   Grantees  or  Lessees  of   Surplus  Water,  551. 

B.  Toll.  551. 

IV.    Liens,  552. 
V.    Transfer  and  Abandonment,  552. 

A.  Transfer,  552. 

B.  Abandonment,   553. 

VI.    Insolvency,    553. 
Vn.    Canal   Companies,    553. 

CROSS  REFERENCES. 

See  the  titles  Adjoining  Landowners,  vol.  1.  p.  117;  Admiralty,  vol.  1.  n. 
119;  Appe.\l  and  Error,  vol.  1.  p.  333:  Arbitration  and  Award,  vol.  1.  p.  464; 
Constitutional  Law:  Damages:  Eminent  Domain;  Injunctions;  Landlord 
AND  Tenant;  ?\Iechanics'  Liens;  Navigable  W.-\ters;  Public  Lands;  States; 
Streets  and  Highways;  Towage,  Tugs  and  Tows;  Waters  and  Water- 
courses. 

As  to  the  iinalitv  of  an  order  quashing  an  inquisition,  issued  at  the  instance  of 
a  canal  coniDany.  see  the  title  Appeal  and  Error,  vol.  1,  p.  333.  As  to  certifi- 
cate book  of  canal  collectors  as  evidence,  see  the  title  Documentary  Evidence. 
As  to  sale  of  franchise  and  works  essential  thereto,  under  a  fieri  facias,  see  the 
title  Executions.    As  exempted  from  taxation,  see  the  title  Taxation. 

I.    Purpose  and  Distinction. 

Purpose. — Canals  are  usually  constructed  to  connect  waters  navigable  by  na- 
ture, and  to  avoid  the  portage  of  property  from  one  navigable  lake  or  river  to 
another ;  or  to  improve  or  deepen  a  natural  channel ;  and  they  are  usually  navi- 
gated by  the  same  ve«;sels  which  ply  between  the  naturally  navigable  waters  at 
either  end  of  the  canal. ^ 

Distinction. — The  only  distinction  between  canals  and  other  navigable  waters 
is  that  canals  are  rendered  navigable  by  artificial  means,  while  other  navigable 
waters  are  not.- 

1  Purpose The    Robert   W.    Parsons,       191   U.   S.    17,  26.  ^8    L.    t^H.   73.     See   the 

19l'u.  S.  17.  27.  48  L.  Ed.  73.  title   NAVIGABLE  WATET^S. 

2  Distinction. — The  Robert  W.  Parson.'^.  In    Kennedy   v.    Indianapolis,    103    U.    S. 

(546) 
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II.     Construction  and  Maintenance. 

A.  How  Property  Acquired— 1.  Ih-  Eminkxt  Domain.— 3y  iiatbority  of 
Legislature. — A  state  legislature  may  authorize  the  taking  of  land  for  the  pur- 
pose of  constructing  a  canal  to  improve  navigation.^ 

2.  By  Grant  of  Public  Lands. — Where  the  right  of  way  over  public  lands 
is  granted  to  canal  owners,  but  priority  of  possession  has  vested  in  others,  the 
canal  may  nevertheless  be  constructed,  but  any  person  constructing  the  canal  is 
liable  for  any  injury  to  the  possession  of  the  settlers  on  the  public  domain.* 

Property  Acquired. — When  congress  under  the  act  of  1827  granted  alternate 
sections  to  the  state  of  Illinois  throughout  the  whole  length  of  the  public  domain 
in  aid  of  the  construction  of  the  canal,  it  also  granted  by  a  plain  implication  the 
right  of  way  through  all  reserved  sections,  for  it  cannot  be  presumed  the  govern- 
ment was  granting  all  these  alternate  sections  to  the  state  for  the  purpose  avoided, 
and  yet  meant  to  withhold  the  right  to  pass  through  the  sections  reserved  to  the 
United  States  along  the  route  of  the  proposed  canal.  But  the  imjjlication  did  not 
extend  to  the  ninety  feet  on  each  side.  It  would  extend  to  the  land  necessary 
to  be  used   for  the  canal. -^ 

Interest  Acquired. — Where  congress  by  legislation  granted  to  the  state  of 
Michigan  a  right  of  way  through  a  military  reservation,  and  public  lands  to  be 
sold  and  the  proceeds  applied  to  the  construction  of  the  St.  Mary's  River  canal. 


.599,  604,  26  L.  Ed.  .5.50,  it  is  said:  "Was 
there,  then,  such  a  canal  constructed  over 
and  upon  the  lands  in  question  as  the 
internal  improvement  act,  under  which 
the  appropriation  was  made,  contem- 
plated? A  canal  in  the  sense  which  that 
term  implies  in  this  connection  means 
a  navigable  public  highway  for  the 
transportation  of  persons  and  property. 
It  must  not  only  be  in  a  condition  to 
hold  water  that  can  be  used  for  naviga- 
tion, but  it  must  have  in  it,  as  part  of 
the  structure  itself,  the  water  to  be 
navigated  ready  for  use.  Such  an  instru- 
mentality for  'tlie  advancement  of  the 
wealth,  prosperity,  and  character  of  the 
state'  (Rubottom  z'.  ATcClure.  supra) 
might  confer  benefits  that  would  be  a  just 
compensation  for  the  private  property 
taken  for  its  use;  but  until  sucli  a 
structure  is  actually  furnished  complete, 
it  can  in  no  proper  sense  be  said  that  the 
works  have  been  constructed  from  wliich 
the  benefits  that  are  to  make  the  com- 
pensation can  proceed.  A  mill  race  carry- 
ing water  for  hydraulic  purposes  is  not 
enough.  There  must  be  a  canal  fitted  in 
all  respects  for  navigation  and  open  to 
public  use.  before  the  ben.efits  can.  accrue 
to  the  owner  which  are  under  the  law  to 
overcome    his    claim    for    damages." 

3.  By  authority  of  legislature. — Kau- 
kauna  Water  Power  Co.  t'.  Green  Bav, 
etc..  Canal  Co.,  142  U.  S.  254,  .^5  L.  Ed. 
1004.  See  the  title  E.MIXENT  DO- 
MAIN. 

4.  By  grant  of  public  lands. — Tennison 
z>.  Kirk.  98  U.  S.  45:',,  25  L.  Ed.  240.  See 
the  title  PUBLIC  LANDS. 

The  ninth  section  of  the  act  of  concress 
of  luly  26.  1866,  "granting  the  right  of 
way  |o  *  *  *  canal  owners  over 
the  public  lands,  and  for  other  pur- 
poses,"     enacted,      "that      whenever,      by 


priority  of  possession,  rights  to  the 
use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes  have 
\ested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  the  local 
customs,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected 
in  the  same;  and  the  right  of  way  for  the 
construction  of  *  *  *  canals,  for  tbe  pur- 
poses aforesaid,  is  hereby  acknowledged 
and  confirmed.  Provided,  however,  that 
whenever,  after  the  passage  of  this  act,  any 
person  or  persons  shall,  in  the  construc- 
tion of  any  *  *  *  canal,  injure  or  damage 
the  possession  of  any  settler  on  the  public 
domain,  the  party  committing  such  injury 
or  damage  shall  be  liable  to  the  partv  in- 
jured for  such  injury  or  damage."  Held, 
that  this  section  only  confirmed  to  the 
owners  of  canals  on  the  public  lands  of 
the  United  States  the  same  rights  which 
they  held  under  the  local  customs,  laws, 
and  decisions  of  the  courts,  prior  to  it.s 
passage.  Icnnison  z'.  Kirk,  98  U  S  453 
25   L.   Ed.  240. 

5.     Property    acquired. — Werling    z'.    In- 
gersoll,   18]    U.   S.   131.  141,   45   L.    Ed.   782. 

The  act  of  March  30,  1822.  granted  the 
state  of  Illinois  a  strip  of  land  and  pro- 
vided that  if  a  map  and  survey  were  not 
made,  or  the  canal  completed  in  a  certain 
time,  or  ceased  to  be  used  for  canal  pur- 
po'^cs,  the  United  States  should  have  the 
riglit  to  resume  the  strip  granted.  The 
conditions  under  this  act  were  never  per- 
formed. Subsequently  the  act  of  March 
2,  1827.  was  passed  granting  alternate 
section  to  the  state.  It  was  held  that  a 
filing  of  the  map  and  construction  of  the 
canal  subsequent  to  the  act  of  1827  was 
an  abandonment  of  the  act  of  1822. 
Wcrlin"^  z\  Tngersoll,  181  U.  S  131  142 
45   L.   Ed.   782. 
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and  an  acceptance  and  compliance  was  acknowledged  by  state  legislation,  only 
a  trust  interest  was  created,  and  the  state  acquired  no  individual  beneiicial  interest 
therein.  Upon  surrendering  the  canal  to  the  federal  government,  the  state  was 
bound  to  pay  over  all  surplus  collected  from  the  tolls  over  and  above  all  expenses.® 

B.  Contract  for  Construction. — Validity. — A  contract  was  made  in  pursu- 
ance of  an  advertisement  by  the  United  States  inviting  proposals  for  constructing 
a  canal.  The  contract  provided  that  it  should  be  subject  to  the  approval  of  the 
chief  of  engineers.  It  was  held,  that  such  approval  was  a  condition  precedent 
to  the  taking  effect  of  the  contract. •■ 

C.  Issuance  of  Bonds  in  Payment  for  Construction. — A  canal  company 
mav  issue  bonds  in  payment  for  the  completion  of  a  canal  and  such  power  is  gener- 
ally derived  from  the  charter  of  the  company ,s  and  a  bor.d  so  issued,  pledging  the 
property  of  the  company  for  the  payment  of  the  debts  and  interest,  will  be 
treated  in  equity  as  a  mortgage.^  Such  bonds  have  been  held  not  to  be  usurious, 
although  they  purport  to  be  for  a  loan,  and  the  sum  for  which  they  were  issued 
was  largelv  greater  than  the  estimated  cost  of  the  work.^**  Nor  does  the  holder 
of  bonds  given  for  money  advanced  to  build  a  canal  lose  his  lien  on  the  lands  and 
revenues  of  the  canal  by  surrendering  other  bonds  of  a  later  issue  and  of  inferior 
security  and  taking  canal  stock  and  other  bonds  of  the  state  in  place  of  them.^^ 

D.  Eight  of  Contractor  Con;::iructing  Canal. — It  has  been  held  that  a  per- 
son constructing  a  canal  under  contract  with  a  state,  agreeing  to  take  the  rents 
from  the  use  of  the  canal  until  he  is  fully  paid,  acquires  a  property  right  in  the 


6.  Interest  acquired. — United  States  v. 
Michigan.  190  U.   S.  379.  47  L.  Ed.  1103. 

The  act  of  congress  of  June  14.  1880, 
oflfering  to  accept  the  canal  from  the 
state  of  Michigan,  without  liability  for 
debts  or  claims  in  regard  thereto,  did  not 
acknowledge  -the  surplus  tolls  and  sur- 
plus money  arising  from  the  sale  of  the 
land  granted  to  Michigan  to  be  free  from 
the  trust  in  favor  of  United  States. 
United  States  v.  Michigan,  190  U.  S.  379, 
404.   47    L.   Ed.   1103. 

The  condition  imposed  in  the  public 
acts  of  Michigan  cf  October  17,  1881,  ac- 
cepting the  offer  of  the  United  States  of 
Act  of  June  14,  1880,  that  upon  the  pay- 
ment of  such  moneys,  the  United  States 
should  build  a  dry  dock,  does  not  effect 
the  liability  of  the  state  as  trustee. 
United  States  z:  Michigan.  190  U.  S.  379, 
404,   47    L.    Ed.    1103. 

7.  Contract  for  construction. — Monroe 
V  United  States,  184  U.  S.  524,  40  L.  Ed. 
670.     See  the  title  UNITED  STATES. 

Sufficiency  of  approval. — It  was  insisted 
that  the  approval  was  not  required  to  be 
formally  expressed,  but  could  and  did 
consist  of  acts  preceding  the  written  in- 
strument, though  the  latter  contained  the 
terms  and  covenants  of  the  parties.  It 
was  held  that  it  was  the  final  written 
instrument,  that  the  statute  (§  3744  of 
the  Revised  Statutes)  contemplates 
should  be  executed  and  signed  by  the  par- 
ties, that  was  to  be  approved  by  the 
chief  engineer.  Monroe  r.  United  States, 
184  U.  S.  524.  526,  40  L.  Ed.  670. 

8.  Issuance  cf  bonds  in  pajmient  for 
construction. — The  power  to  issue  bonds 
issued   in    payment   for   the   completion   of 


a  canal  is  derived  from  the  charter  of  the 
company.  Moreover,  the  contract  was 
sanctioned  by  a  special  law  of  the  state 
of  Indiana.  And  if  the  contract  had  been 
originally  illegal,  this  law  of  the  state 
would  have  prevented  either  part}'  from 
setting  -up  the  illegality  as  a  defense. 
White  Water  Valley  Canal  Co.  z:  Val- 
lette,  21   How.  414,   16  L.  Ed.   154. 

D.  Treated  as  mcrtgage. — Bonds  issued 
by  a  canal  company,  in  pa^nnent  for  the 
completion  of  a  canal,  pledging  the  real 
and  personal  property  of  the  company  for 
the  payment  of  the  debt  and  interest,  and 
containing  other  corresponding  stipula- 
tions, will  be  treated  by  a  court  of  equity 
as  a  mortgage,  and  enforced  according  to 
the  intention  of  the  contracting  parties. 
Wh-.te  Water  Valley  Canal  Co.  v.  Val- 
letta 21  How.  414.  16  L.  Ed.  154.  See  the 
title  MORTGAGES  AND  DEEDS  OF 
TRUST. 

10.  Usurious  bonds. — So  held  under  the 
laws  of  Indiana.  White  Water  Valley 
Canal  Co.  v.  Vallette.  21  How.  414.  16  L. 
Ed.  154.     See.  generally,  the  title  USURY. 

11.  Surrender  cf  bonds. — Wabash  & 
Erie  Canal  Co.  v.  Beers,  2  Black  448,  17 
L.    Ed.    327. 

The  holder  having  a  legal  security  in- 
capable of  being  defeated  without  his 
consent,  his  surrender  of  one  class  of 
bonds,  raises  no  presumption  either  of 
law  or  fact  that  he  intended  to  give  up 
his  riehts  under  the  bonds  which  he  kept. 
Wabr'sh  &  T^'-'e  Canal  Co.  z\  Beers,  2 
Black   448,   17   L.   Ed.   327. 

Constitutionality  of  act  impairing  bond- 
holders'   rights.— See    the    title    IMPAIR- 
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rentt  of  the  water  power  until  so  paid.'^ 

E.  Right  of  Licensee  of  S::ate. — A  mere  license  to  use  navigable  waters  for 
a  private  purpose  is  subject  to  any  future  provision  which  the  state,  in  which  the 
river  is  located,  may  make  with  regard  to  the  construction  of  canals  for  the  pur- 
pose of  navigation. ^•■^ 

F.  Perpetual  Maintenance  by  State. — An  act  of  congress  granting  public 
land  to  a  state  for  the  construction  of  canals,  on  condition  that  when  completed  or 
used,  the  canals  should  be,  and  for  ever  remain,  public  highways,  for  the  use  of  the 
government,  and  an  acceptance  of  the  grant  by  the  state  legislature,  was  not  a 
contract  on  the  part  of  the  state  to  maintain  the  canal  as  such  in  perpetuity,  and  a 
subsequent  act  of  the  state  legislature  leasing  the  canals  was  held  not  to'  violate 
the  contract  clause  of  the  constitution. i-*  As  only  the  slate  and  the  government 
were  parties  to  contract,  if  an  action  had  been  maintainable,  private  property 
owners  stood  in  no  position  to  take  advantage  of  the  dcrajltbf  the  state  in  respect 
to  the  contract. 1^ 

III.    Regulation  and  Operation. 

A.  Surplus  Water— 1.  Right  to  Surplu.s  Water.— In  Absence  of  Con- 
tract.— In  the  absense  of  a  "contract,  a  riparian  proprietor,  through  whose  lantl 
a  canal  is  built,  has  no  right  to  the  water  in  excess  of  that  required  for  naviga- 

a  suit  against  a  corporation  created  by 
Xew  Jersey  for  the  same  purpose,  who 
have  taken  part  cf  the  waters  Runclle  v. 
Delaware,  etc.,  Canal  Co.,  14  How.  80,  14 
L.    Ed.   335. 

14.  Perpetual  maintenance  by  state. — 
Walsh  V.  Columbus,  etc.,  R.  Co.,  176  U. 
S.  469,  44  L.  Ed.  548,  reaffirmed  in  Gates 
V.  Commissioners,  183  U.  S.  693,  46  L. 
Ed.  393.  See,  generally,  the  title  IM- 
PAIRMENT OF  OBLIGATION  OF 
CONTRACTS. 

There  was  no  undertaking  to  keep  up 
the  canals  for  all  time,  and  the  proper 
construction  of  the  proviso  is  that  the 
government  should  be  entitled  to  the 
free  use  of  the  canals  so  long  as,  and  no 
longer  than,  they  were  maintained  as  pub- 
lic highways,  and  that  the  act  of  1894  of 
Ohio,  leasing  these  lands  to  the  railroad 
company  for  an  analogous  purpose,  does 
no  violence  to  the  contract  cl-iu  =  e  of  the 
constitution.  Walsh  v.  Columbus,  etc., 
R.  Co.,  176  U.  S.  469,  478,  44  L.  Ed.  548, 
reaffirmed  in  Gates  z:  Commissioners,  183 
U.   S.   093,   46    L.   Ed.   393. 

15.  The  plaintiff,  a  private  property 
owner,  stands  in  no  position  to  take  ad- 
vantage of  a  default  of  the  state  in  this 
particular.  He  was  not  a  party  to  the 
contract  between  the  state  and  the  fed- 
eral government;  his  rights  were  entirely 
sul^sidiary  to  those  of  the  government; 
and  if  the  latter  cho.«e  tp  arci'icscc  ::?  thf 
abandonment  of  the  canals,  as  it  seems 
to  have  done,  he  has  no  right  to  complain. 
He  can  only  sustain  this  bill  upon  the 
theory  that  his  rights  are  equal  to  those 
of  the  government,  and  that  he  can  call 
upon  the  state  to  maintain  the  canal  for 
his  benefit.  Walsh  v.  Columbus,  etc.,  R. 
Co.,  176  U.  S.  469,  479,  44  L.  Ed.  548, 
reaffirmed  in  Gates  v.  Commissioners.  183 
U.  S.  693.  46  L.  Ed.  393.  Sec  the  title 
PARTIES. 


MENT   OF     OBLIGATION    OF     CON- 
TRACTS. 

12.  Right  of  contractor  constructing 
canal. — A  contractor,  who,  pursuant  to 
the  Indiana  act  of  January  9,  1842,  con- 
tracted with  the  state  of  Indiana,  to  con- 
struct a  canal,  agreeing  to  take  the  rents 
which  accrue  from  the  use  of  the  canal 
until  he  is  paid  for  his  work,  acquired 
a  property  right  in  the  rents  of  the  water 
power  rendered  available,  until  he  was 
fully  paid  therefor  and  the  state  was  held 
a  trustee  to  collect  and  pay  to  him,  and 
the  canal  propertj',  conveyed  by  a  state 
to  a  board  of  trustees  of  the  canal,  is  .sub- 
ject to  the  rights  so  secured.  French  v. 
Gapen,  105  U.  S.  509,  521,  26  L.  Ed.  951. 

When  the  board  of  trustees,  and  the 
holder  of  certiticatcs  of  stock  provided 
for  in  a  conveyance  of  the  state  to  the 
trustees,  were  parties  to  a  suit,  and  in 
pursuance  to  a  decree  rendered  thereto, 
a  part  of  the  canal  was  sold  and  the  funds 
brought  into  court,  a  contractor  having  a 
property  right  in  the  part  of  the  canal 
sold,  may  intervene  in  order  that  his 
rights  may  be  determined.  French  v.  Ga- 
pen,  105   U.   S.   509,  26   L.   Ed.    951. 

13,  Right  cf  license  of  state. — Rundle  v. 
Delaware,  etc.,  Canal  Co.,  14  How.  80, 
14  L.  Ed.  335.  Sec.  also,  the  titles  LI- 
CENSE (REAL  PROPERTY);  NAVI- 
GABLE WATERS;  WATERS  AND 
WATERCOURSES. 

The  proviso  to  the  provisional  acts  of 
Pennsylvania  and  New  Jersey,  of  1771, 
does  not  operate  as  a  grant  of  the  usu- 
fruct of  the  waters  of  the  river,  but  only 
as  a  license,  or  toleration  of  licensee's 
dam.  And  by  the  laws  of  Pennsylvania, 
the  licensee  or  his  assignees  could  have 
no  remedy  against  a  corporation  author- 
ized to  take  the  whole  waters  of  the  river 
for  the  purpose  of  canals,  or  improving 
the  navigation;  so,  neither,  can  he  sustain 
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tion.  and  neither  party  can  be  compelled  to  ent*r  into  an  agreement  relative  to 
the  surplus  water. i*^ 

2.  Disposition  of  Surplus  \\'ater — a.  In  General. — Under  an  act  of  the 
state  legislature,  reserving  to  the  state  the  water  power  created  by  the  construction 
of  a  canal, 1^  the  surplus  water  may  be  leased  to  private  persons  under  authority 
of  the  state, IS  or  retained  within  the  control  of  the  state,  and  such  retention  is 
not  taking  a  riparian  proprietor's  right  without  due  process  of  law.^^ 

Right  to  Contract  for  Surplus  Water.— An  owner  of  adjacent  land  requires 
no  special  permission  by  law  to  contract  with  a  canal  company  for  the  use  of  sur- 
plus water.     This  right  is  incident  to  the  owaiership  of  land.-*' 

United  States  Power  to  Grant  Surplus  "Water. — The  surplus  water  inci- 
dentally created  by  the  erection  of  a  canal,  owned  by  the  United  States,  is  under 
the  control  and  appropriation  of,  and  may  be  granted  by,  the  United  States.-' 


16.  Right  to  surplus  water. — Binney  v. 
Chesapeake  and  Ohio  Canal  Co.,  8  Pet. 
201.  8   L.   Ed.   917. 

A  bill  was  filed  in  the  circuit  court  of 
the  District  of  Columbia,  against  the 
Chesapeake  and  Ohio  Canal  Companj-, 
claiming  as  ripaian  proprietor,  from  the 
company,  a  right  to  use,  for  manufactur- 
ing purposes,  the  water  of  the  Potomac, 
introduced  through  the  land  of  the  ap- 
pellant, when  the  quantity  of  water  so  in- 
troduced should  exceed  that  required  for 
navigation;  the  bill  cliarged.  that  the  land 
of  the  appellant  was  susceptible  of  being 
improved,  and  was  intended  so  to  be,  for 
the  purposes  of  manufacturing,  by  em- 
ploying the  water  of  the  Potomac,  prior 
to  1784,  in  which  year,  the  Potomac  Com- 
pany was  chartered.  All  the  chartered 
rights  of  that  company,  and  all  their  ob- 
ligations were,  in  1825,  transferred  to  the 
Chesapeake  and  Ohio  Canal  Company; 
by  the  improvements  made  by  the  Poto- 
mac Company,  much  surplus  water  was 
introduced  and  wasted  on  the  land  of  the 
appellant;  the  Chesapeake  and  Ohio  Ca- 
nal Company  had  deepened  the  canal;  had 
made  other  improvements  on  the  land  of 
the  appellant;  thus  introducing  a  large 
quantity  of  water  for  navigation  and  man- 
ufacturing. The  appellant  claimed  that 
under  the  charter  of  the  Potomac  Com- 
pany, held  by  the  Chesapeake  and  Ohio 
Canal  Company,  he  was  entitled  to  use 
this  surplus  water  for  manufacturing 
purposes;  if  the  water  was  insufficient 
for  this  purpose,  he  claimed  to  be  al- 
lowed to  have  the  works  enlarged  to  ob- 
tain a  sufficient  supply.  The  court  held, 
that  under  the  provisions  of  the  charter, 
the  p-urposes  for  which  lands  were  to  be 
condemned  and  taken  were  for  navigation 
only;  limiting  the  quantity  taken  to  such 
as  was  necessary  for  public  purposes.  By 
the  13th  section  of  the  charter  of  the  Po- 
tomac Canal  Company  of  1784,  the  com- 
pany were  authorized,  but  not  compelled, 
to  enter  into  agreements  for  the  use  of  the 
surplus  water;  the  owner  of  the  adjacent 
lands  required  no  such  special  permission 
by  law;  this  was  a  right  incident  to  the 
ownership  of  land;  the  authority,  on  both 
sides,  was  left   open  to  the  mutual   agree- 


ments of  the  parties;  but  neither  could  be 
compelled  to  enter  into  an  agreement  rel- 
ative to  the  surplus  water.  Binney  v. 
Chesapeake  and  Ohio  Canal  Co ,  8  Pet 
201,   8    L.    Ed.    917. 

17.  Act  of  Wisconsin,  approved  Au?  S 
184S.  ^' 

18.  Lease    to    private    persons. — Kauk- 
auna  Water  Power  Co.  v.  Green  Bay,  etc 
Canal   Co.,   142   U.   S.  254,  35    L.   Ed.   IOO4! 

In  the  erection  of  a  public  dam  in  the 
construction  of  a  canal,  there  is  neces- 
sarily produced  a  surplus  of  water,  which 
may  properlv  be  used  for  manufacturing 
purposes.  There  is  no  sound  reason  why 
the  state  may  not  retain  to  itself  the  power 
of  controlling  or  disposing  of  such  water 
as  an  mcident  of  its  right  to  make  such 
improvement.  Kaukauna  Water  Power 
Co.  V.  Green  Bay,  etc.,  Canal  Co.,  142  U 
S.   254,   273,   35    L.    Ed.    1004. 

19.  Green  Bay,  etc..  Canal  Co.  v  Pat- 
ten Paper  Co.,  172  U.  S.  58,  76,  43  L.  Ed. 
364;  Kaukauna  Water  Power  Co.  v 
Green  Bay,  etc.,  Canal  Co.,  142  U  S  '>54 
35    L.    Ed.    1004. 

20.  Right  to  contract  for  surplus  water. 
—Binney  v.  Chesapeake  and  Ohio  Canal 
Co..  8   Pet.  201,  8   L.   Ed.  917. 

21.  United  States  power  to  grant  sur- 
plus water.— Green  Baj-,  etc.,  Canal  Co 
T'  Patten  Paper  Co.,  172  U.  S.  58.  43  L 
Ed.   364. 

Under  an  act  of  Wisconsin,  March  23, 
1871,  authorizing  the  sale  of  a  canal  and 
all  water  power  created  thereby,  by  the 
Green  Bav  and  Mississippi  Canal  Com- 
pany to  the  United  States,  the  legal  ef- 
fect of  the  sale  was  to  vest  absolute  own- 
ership and  control  in  the  United  States. 
By  an  act  of  congress,  June  10,  1872,  the 
United  States  consented  to  the  retention 
by  the  canal  company  of  certain  personal 
property  and  the  water  powers;  accord- 
ingly, in  the  deed  of  conveyance  the  com- 
pany reserved  to  itself  such  personal  prop- 
erty and  the  water  powers.  The  decisive 
question  was  whether  the  surplus  was 
subject  to  the  control  and  appropriation 
by  the  United  States,  or  by  the  state  of 
Wisconsin,  within  whose  limits  the  canal 
was  located.  It  was  held  that  the  water 
power    incidentally    created    by    the    erec- 
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Control  by  State. — A  state  court  bas  nn  jurisriirtion  to  interfere  with  the 
control  of  the  surplus  water  power  incidertallv  created  bv  a  canal  owned  by  the 
United  States.  Bnt  after  such  water  has  found  its  wav  into  unimproved  beds  of 
the  stream,  all  ri^^bts  must  b^  determined  by  tbc  state  courts. -^ 

Quantity  and  Place  of  Withdrawing'. — At  what  points  in  a  canal  the  water 
for  ])o\ver  ma^'  be  wit]i'Ira\\n.  and  ibe  ciuantitv  which  can  be  treated  as  surplus 
with  due  regard  to  navi<jation.  must  be  determined  by  the  authority  which  owns 
and  controls  that  navigation. ^^ 

b.  Rights  of  Grantees  or  Lessees  of  Siirf^lus  Water. — A  mill  owner  who  was 
iniured  bv  the  construction  of  a  canal  by  the  state,  diverting?  the  water  from  its 
natural  course,  in  consideration  of  the  use  of  surnlus  water  from  the  canal  without 
payment  of  rent  waived  his  rights  to  damasfes  for  such  diversion.  By  such  con- 
tract he  was  held  entitled,  without  payment  of  rent,  to  draw  water  to  his  mill 
from  the  canal  as  long  as  there  is  a  surplus  bevond  the  amount  necessary  for 
navi.s^ation  and  for  furnishin<j  prior  ris^hts  acquired  bv  leases,  and  a  subsequent 
conveyance  of  the  property  by  the  state  to  trustees  of  the  canal  does  not  effect 
such  ri,2:ht.2-* 

Prowertv  Riofht  in  Surplus  Water. — Where  the  surplus  water  of  canals  is 
leased  by  the  board  of  public  works  of  a  state,  reservinof  the  risfht  to  use  it  when 
needed,  the  lessee  is  not  deprived  of  his  property  rigfht  in  it  without  due  process 
of  b\\-  b^•  *^^o  r>^<iQn<ro  of  p  c+atutf^  nnpropriatingf  one  of  the  canals  for  a  hiehwav.^-'' 

RijSfbt  Where  Canal  Sold. — Where,  in  pursuance  to  a  decree,  a  part  of  a  canal 
was  sold  and  the  funds  broug-ht  into  court,  one  bavins;  a  vested  rieht  in  the  surplus 
water  mav  intervene  in  order  that  his  risfhts  may  be  determined. ^^^ 

B.  Toll. — AA^ien  the  articles  upon  which  a  canal  company  is  authorized  to  take 
toll  are  op'-^-iVubrlv  enumerated. 2"  and  pas<^eng;crs  are  not  included  in  the  enumera- 
tion, no  toll  can  h(^  demanded  of  them,  or  from  the  vessels  on  account  of  the  pas- 
sengers on  board. -^     Nor  can  toll  be  demanded  on  the  vessels  when  not  enumer- 


tion  of  the  canal  was  subject  to  the  con- 
trol and  appropriation  by  the  United 
States,  and  the  canal  company  was  pos- 
sessed of  whatever  rights  to  the  use  of 
the  water  power  that  could  be  granted 
by  the  United  States.  Green  Bav,  etc., 
Canal  Co.  v.  Patten  Paper  Co..  172  U.  S. 
58,   82,   43    L.    Ed.    364. 

22.  Control  by  state. — Green  Bav,  etc.. 
Canal  Co.  v.  Patten  Paper  Co.,  173'  U.  S. 
179.  43   L.   Ed.  G^S. 

23.  Quantity  and  place  of  withdrawing. 
— Green  Bav,  etc..  Canal  Co.  z'.  Patten 
Paper  Co.,  172  U.   S.  r,S,  80,  43  L.  Ed.  364. 

Quantity  of  water  withdrawn. — A  grant 
of  a  right  to  draw  from  a  canal  so  much 
water  as  will  pass  through  an  aperture  of 
given  size  and  given  position  in  the  side 
of  the  canal  is  substantially  a  grant  of  a 
right  to  take  a  certain  quantity  of  water 
in  bulk  or  weight.  What  that  quantity 
is  may  be  ascertained  from  the  character 
and  depth  of  the  canal,  the  circumstances 
under  which  the  water  is  to  be  drawn,  and 
the  state  of  things  existing  at  the  time 
the  grant  is  made,  and  the  grantee  will 
be  entitled  to  draw  this  quantity  even 
though  it  may  be  necessary  to  have  the 
aperture  enlarged,  if  it  can  be  done  with- 
out injury  to  the  grantor.  Canal  Co.  v. 
Hill,    15    Wall.    94,  "21    L.    Ed.    64. 

Under  a  second  agreement  with  a  mill 
owner,  a  canal  company  agreed  to  supply 
him  with  an  additional  amount  of  surplus 


water  from  the  canal,  a  controversy  a?? 
to  the  measurement  of  the  water  the  mill 
owner  was  receiving  under  the  first  agree- 
ment will  not  effect  the  will  owner's  right 
to  the  additional  amount  contracted  for  in 
the  second  agreement,  where  the  canal 
companv  is  in  the  wrong.  Cnnal  Co.  v. 
Hill.    15   Wall.  94.    104.  21    L.   Ed.   64. 

24.  Right  of  lessep — Erench  ?'.  Gapen, 
105  U.  S.  509.  26  E  Eri.  951  See  the  title 
LANDT.ORD  AND  TEN.^NT. 

25.  Pronerty  riojht  in  sumlus  water. — 
Erix-  7'.  Cincinnati.  104  U  S  783  26  L 
Ed.   928. 

Every  lessee  of  water  nower  takes  the 
lease  with  full  notice  of  the  reserved  right 
of  the  state  to  discontinue  its  canal  and 
stop  his  snnplv  of  water.  Eox  7\  Cincin- 
nati.   104    U.    S.    7S3,   786.   26   E.    Ed.    928. 

26.  Right  where  canal  sold. — Erench  r'. 
Gapen.  105  U.  S.  .500,  26  L.   Ed.  951. 

27.  Toll. — The  articles  upon  which  the 
Ciiesapeake  and  Delaware  canal  company 
is  authorized  to  take  toll  are  particularly 
enumerated,  and  the  amount  specified.  The 
toll  is  imposed  on  commodities  on  board 
of  a  vessel  passing  through  the  canal. 
Perrine  v.  Chesapeake,  etc.,  Canal  Co.,  9 
How.    172,    13    L.    Ed.    92. 

28.  A  canal  company  has  not  the  right 
to  refuse  permission  for  passengers  to 
pass  through  the  canal.  On  the  contrary, 
any  nno  has  a  right  to  navigate  the  canal 
for  the  transportation  of  passengers  with 
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ated,  though  the  charter  provides  for  toh  on  the  vessels  under  certain  conditions, 
except  upon  the  existence  of  these  conchtions.-^ 

IV.    Liens. 

Priority. — Where  a  canal  company,  to  ohtain  niear.s  for  the  maintenance  of  the 
canal,  mortgaged  the  canal  to  secure  loans,  the  lender  whose  security  will  be  af- 
fected by  the  diversion  of  this  money  from  its  lawful  object,  may  enjoin  a  judg- 
ment creditor,  whose  debt  was  a  general  debt  of  the  company,  from  levying  on 
money  needed  for  the  maintenance  of  the  canal.-"^^ 

V.    Transfer  and  Abandonment. 

A.  Transfer. — What  Property  Passes. — Where  a  conveyance  was  of  a 
division  or  branch  of  a  canal,  "including  its  banks,  margins,  tow  paths,  side  cuts, 
feeders,  basins,  right  of  way,  dams,  water  power,  structures,  and  all  the  appurte- 
nances thereunto  belonging,"  certain  adjoining  parcels  of  land  belonging  to  the 
grantor  which  were  necessary  to  the  use  of  the  canal  and  water  power,  and  were 
used  with  it  at  the  time,  but  which  could  not  be  included  in  any  of  the  terms  above, 
passed  by  the  conveyance.^^ 


passenger  boats,  without  paying  any  toll 
on  the  passengers  on  board,  upon  his  pay- 
ing or  offering  to  pay  the  toll  prescribed 
by  law  upon  the  commodities  on  board, 
or  the  toll  prescribed  by  law  on  a  vessel 
or  boat  when  it  is  empty  of  commodities. 
Perrine  v.  Chesapeake,  etc.,  Canal  Co.,  9 
How.   172,   13   L.   Ed.  92. 

Toll  from  passengers. — The  Chesapeake 
and  Delaware  canal  company  have  no 
right  under  their  charter  to  demand  toll 
from  passengers  who  pass  through  the 
canal,  or  from  vessels  on  account  of  the 
passengers  on  board.  Perrine  v.  Chesa- 
peake, etc..  Canal  Co.,  9  How.  172,  13  L. 
Ed.  92. 

29.  Toll  on  vessels — No  toll  is  given 
on  the  vessels  themselves,  except  only 
-when  they  have  no  commodities  on  board, 
or  not  sufficient  to  yield  a  toll  of  four 
dollars.  Perrine  v.  Chesapeake,  etc.,  Ca- 
nal  Co.,   9    How.    172.    13    L.    Kd.    92. 

30.  Right  of  lender  of  money  for  main- 
tenance of  canal. — The  state  of  Maryland, 
regarding  the  construction  and  mainte- 
nance of  the  canal  as  an  object  of  great 
importance  and  benefit  to  the  public,  had 
lent  to  the  canal  company  large  sums  of 
money,  and  subscribed  for  a  majority  of 
its  stock,  and,  to  secure  its  loans  and  in- 
vestments, had  taken  from  the  company 
mortgages  upon  the  canal  and  all  its  tolls 
and  revenues.  By  the  statute  of  1844,  ch. 
281,  the  state  authorized  the  company, 
in  order  to  obtain  additional  means,  to 
issue  bonds  secured  by  mortgage  to  trus- 
tees of  its  net  tolls  and  revenues;  the  state 
waived  its  own  lien  upon  the  gross  reve- 
nues so  far  only  as  to  subordinate  it  to 
the  lien  of  that  mortgage;  subject  to  that 
lien,  the  state  took  a  new  mortgage  as 
additional  security  for  the  repayment  of 
its  original  loan  to  the  company;  and  the 
statute,  under  and  pursuant  to  which 
these  two  mortgages  were  executed,  and 
to  which  each  was  made  subject,  ex- 
pressly provided  that  the  company  should 


have  authority  to  use  and  apply  so  much 
of  the  gross  tolls  and  revenues  as  might 
be  necessary  to  keep  the  canal  in  repair, 
to  provide  the  requisite  supply  of  water, 
and  to  pay  salaries  and  current  expenses. 
In  such  case  a  judgment  creditor  whose 
debt  was  a  general  debt  of  the  company, 
and  not  a  bond  secured  by  the  trust  mort- 
gage, nor  a  debt  contracted  for  repairs, 
or  salaries,  or  other  current  expenses,  and 
who,  at  the  time  of  contracting  his  debt, 
had  notice  of  all  the  charges,  liens  and 
duties  affecting  the  tolls  and  revenues, 
and  especially  of  the  provision  by  which 
they  were  appropriated,  in  the  first  in- 
stance, to  the  payment  of  necessary  ex- 
penses, has  no  equity,  and  the  state  of 
Maryland,  and  the  trustees  for  the  bond- 
holders, whose  security  will  be  affected 
by  the  diversion  of  this  money  from  its 
lawful  object,  may  enjoin  him  from  levy- 
ing on  money  needed  to  meet  expenses. 
MaCalester  v.  Maryland,  114  U.  S.  598, 
605,  29  L.  Ed.  233.  See  ante,  "Issuance 
of  Bonds  in  Payment  for  Construction," 
II,  C.  See  the  titles  LIENS;  MECHAN- 
ICS' LIENS;  ^lORTGAGES  AND 
DEEDS   OF  TRUST. 

31.  What  property  passes. — Sheets  v. 
Selden.   2   Wall.    177.    17    L.    Ed.    822. 

Transfer  by  act  of  legislature. — The  13th 
section  of  the  act  of  Virg'uia,  of  January, 
1824,  incorporating  the  Cheasapeake  and 
Ohio  Canal  Company,  to  succeed  the  Po- 
tomac Canal  Company,  provided  that  upon 
a  surrender  by  the  Potomac  Company 
and  acceptance  by  the  Chesapeake  and 
Ohio  Company,  "the  charter  of  the  Po- 
tomac Company  shall  be,  and  the  same 
is  hereby,  vacated  and  annulled,  and  all 
the  powers  and  rights  thereby  granted  to 
the  Potomac  Company  shall  be  vested  in 
the  company  hereby  incorporated."  By 
this  provision,  the  Potomac  Company 
ceased  to  exist.  Mumma  7'.  The  Potomac 
Co.,   8   Pet.   281,   8   L.   Ed.   945. 

The  legislatures  of  Virginia  and   Mary- 
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B.  Abandonment. — Objection  to  Abandonment. — A  property  owner  who 
was  not  a  party  to  a  contract  for  the  construction  or  maintenance  of  a  canal 
has  no  right  to  complain  of  the  abandonment  of  the  canal. •'- 

VI.     Insolvency. 

Appointment  of  Receiver. — An  appointment  of  a  receiver  is  proper  when 
a  canal  company  is  insglvertt ;  that  is,  its  stock  is  no  value,  and  the  canal  is  ex- 
posed to  ruin,  and  it  has  no  ability  to  remedy  such  disasters.-"^^ 

VII.  Canal  Companies. 

Powers  in  General. — Canal  com])anies,  as  other  corporations,  are  created  by 
statute  and  are  mere  creatures  of  the  law,"  and  can  exercise  no  powers  except 
those  which  the  law  confers  upon  them.  They  are  not  the  absolute  owner  of  the 
works,  but  hold  the  property  only  for  "the  purposes  for  which  they  are  created. 
They  have  not,  therefore,  the  same  unlimited  control  over  it  which  an  individual 
has  over  his  property .^^ 

CANCELLATION  OF  INSTRUMENTS.— See,  generally,  the  title  Rescis- 
sion,  Cancellation   and   RiiFORMATioN. 

CAPACITY.— See  note  1. 

CAPE.— See  Beyond. 

CAPIAS. — As  to  necessity  for  bill  of  exceptions  to  put  capias  on  the  record, 
see  the  title  Exceptions,  Bill  of,  and  Statement  of  Facts  on  Appeal.  As 
to  capias  ad  satisfaciendum,  see  the  title  Executions  against  the  Body  and 
Arrest  in  Civil  Cases. 

CAPITA. — As  to  taking  per  capita,  see  the  titles  Descent  and  Distribu- 
tion ;  Wills. 

CAPITAL— CAPITAL  STOCK.— See  the  title  Stock  and  Stockholders. 
The  capital  of  a  corporation,  l)anking  or  otherwise,  does  not  include  the  property 
or  interests  of  its  stockholders  therein.  They  are  distinct  and  independent 
species  of  property.^  The  term  capital,  "when  u.sed  with  respect  to  the  prop- 
erty of  a  corporation  or  association     *     *     *     has  a  settled  meaning,  it  applies 

mined,  a  scire  facias  on  a  judgment  ob- 
tained against  the  company,  before  it  was 
so  determined,  cannot  be  maintained. 
Mumma  v.  The  Potomac  Co.,  8  Pet  2S1, 
8    L.    Ed.   94.-.. 

32.  Objection  to  abandonment. — Walsh 
V.  Columbus,  etc..  R.  Co.,  176  U.  S.  469, 
44  L.  Ed.  .J48:  Wright  f.  Columbus,  etc., 
R.    Co..    17()    U.    S.    481,    44    L.    Ed.    .=5.vt. 

33.  Insolvency— White  Water  Valley 
Canal  Co.  v.  Valiette,  21  How.  414.  16  L. 
Ed.  1.54.  See  the  titles  INSOLVENCY; 
RECEIVERS. 

34.  Powers  in  general — Perrine  v.  Ches- 
apeake, etc.,  Canal  Co.,  9  How.  172.  1.3  L. 
Ed.  92.     See  the  title  CORPOR.\TlONS. 

1.  Capacity. — Revised  Statutes  §  .3309 
provides  that  an  assessment  shall  be  male 
against  a  distiller  who  has  used  any  grain 
or  molasses  beyond  the  capacity  of  his 
distillery  as  estimated  according  to  law.-  It 
was  held  that:  "'The  expression,  'the  ca- 
pacity of  his  distillery  as  estimated  ac- 
cording to  law,'  clearly  refers  to  the  real 
capacity  as  thus  ascertained,  and  not  to  a 
fictitious  capacity  for  anv  particular  day  or 
davs.''  Chic.-igo  Distillinc:  Co.  v.  Stone. 
140  U.   S.  6 ',7.   6.54.  35   L.    Ed.   532. 

2.  Capital. — People    v.    Commissioners, 


land  authorized  the  surrender  of  the  char- 
ter granted  by  those  states  to  the  Po- 
tomac Company  to  be  made  to  the 
Chesapeake  and  Ohio  Canal  Company,  the 
stockholders  of  the  Potomac  Company 
assenting  to  the  same;  a  provision  was 
made  in  the  acts,  authorizing  the  surren- 
der, for  the  payment  of  a  certain  amount 
of  the  debts  of  the  Potomac  Company  by 
the  Chesapeake  and  Ohio  Canal  Com- 
pany, a  list  of  those  debts  to  be  made  out, 
and  certified  by  the  Potomac  Company. 
This  assignment  does  not  impair  the  ob- 
ligation of  the  contract  of  the  Potomac 
Company  witli  any  one  of  its  creditors, 
nor  place  him  in  a  worse  situation  in  re- 
gard to  his  demand;  the  means  of  pay- 
ment possessed  by  the  old  company  are 
carefully  preserved,  and,  indeed,  guaran- 
teed by  the  new  corporation;  and  if  the 
fact  can  be  established,  that  some  bona 
fide  creditors  of  the  Potomac  Company 
were  unprovided  for  in  the  new  charter, 
and  have,  consequently,  no  redress  against 
the  Chesapeake  and  Ohio  Canal  Company, 
it  does  not  follow,  that  they  are  witliout 
remedv.  Smith  v.  Chesapeake  and  Ohio 
Canal  Co..  14  Pet.  45,  10  L.  Ed.  347. 
Where    a    canal    company    is    so    deter- 
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only  to  the  property  or  means  contributed  by  the  stockholders  as  the  fund  or 
basis  for  the  business  or  enterprise  for  which  the  corporation  or  association 
was  formed.  As  to  them  the  term  does  not  embrace  temporary  loans,  though 
the  money  borrowed  be  directly  appropriated  in  their  business  or  undertak- 
ings."2  The  capital  of  a  bank  is  not  an  ideal,  fictitious,  arbitrary  sum  of  money 
set  down  in  the  articles  of  association,  but,  in  the  theory  and  practical  operation 
of  the  system,  is  composed  of  substantial  property,  and  which  gives  value  and 
solidity  to  the  stock  of  the  institution.  It  is  the  foundation  of  its  credit  in  the 
business  communitv.-"' 

CAPITAL  PUNISHMENT.— See  note  4. 

CAPITATION  TAX.— See  note  5. 

CAPTION. — See,  also,  the  titles  Equity;  Statutes.  As  to  caption  of  bill 
of  exceptions,  see  the  title  Exceptions,  Bill  of,  and  Statement  of  Facts  on 
Appeal.     The  caption  of  a  bill  is  not  part  of  the  bill.^ 

CAPTURE.— See  the  title   Prize. 

CAPTURED  AND  ABANDONED  PROPERTY.— See  the  title  Abandoned 
and  Captured  Property,  vol.   1,  p.   1. 

CAPUT  MORTUUM.— See  note  7. 


4  Wall.  244,  258,  18  L.  Ed.  344;  Powers  v. 
Detroit,  etc.,  R.  Co.,  201  U.  S.  543.  560,  50 
L.  Ed.  860;  Van  Allen  v.  Assessors,  3 
Wall.  573,  583,  18  L.  Ed.  229.  See  the  ti- 
tles BANKS  AND  BANKING,  ante.  p. 
1;  STOCK  AND  STOCKHOLDERS; 
TAXATION. 

Capital  stock. — In  Lee  v.  Sturges.  46  O. 
St.  153,  160,  Judge  Spear,  speaking  for  the 
court,  said:  "It  may  be  assumed  that  cap- 
ital stock  and  'capital  and  property'  mean 
practically  the  same  thing.  Primarily  the 
capital  stock  is  the  money  paid  in  by  the 
stockholders  in  compliance  with  the  terms 
of  their  subscriptions.  It  soon,  however, 
takes  the  form  of  real  estate,  or  personal 
property,  or  both,  including  machinery, 
buildings,  credits,  rights  in  action,  etc.  So 
that  it  may  here  be  taken  to  mean  per- 
sonal property,  and  such  real  estate  as 
may  be  necessary  to  the  daily  operations 
of  the  company,  and  its  moneys  and  cred- 
its. The  capital  is  thus  represented  by 
the  property  in  which  it  has  been  in- 
vested." Scottish  Union,  etc..  Ins.  Co.  v. 
Bowland,  196  U.  S.  611,  627.  49  L.  Ed.  614. 
See  the  titles  BANKS  AND  BANKING, 
ante,  p.  1;  STOCK  AND  STOCKHOLD- 
ERS;  TAXATION. 

2.  Bailey  v.  Clark,  21  Wall.  284.  286,  22 
L.  Ed.  651.  See,  also,  Farrington  v.  Ten- 
nessee, 95  U.  S.  679.  686,  24  L.  Ed.  558; 
Powers  V.  Detroit,  etc.,  R.  Co.,  201  U.  S. 
543,  560,  50   L.   Ed.  860. 

3.  Bank  Tax  Case,  2  Wall.  200.  208,  17 
L.   Ed.  793. 

4.  Capital  punishment. — In  Wilkerson 
V.  Utah.  99  U.  S.  130,  134,  25  L.  Ed.  345, 
it  is  said:  "Corresponding  rules  prevail  in 
other  countries,  of  which  the  following 
autiiorities  will  afiford  sufificient  proof: 
Simmons,  Courts-Martial  (5th  ed.),  §  645; 
Griffith,  Military  Law.  86.  Capital  pun- 
isfament,  says  the  author  first  named,  may 
be  either  by  shooting  or  hanging.  For 
mutiny,  desertion,  or  other  military  crime, 
it   is   commonly   by   shooting;   for   murder 


not  combined  with  mutiny,  for  treason, 
and  piracy  accompanied  with  wounding  or 
attempt  to  murder,  by  hanging,  as  the 
sentence  in  England  must  accord  with 
the  law  of  the  country  in  regard  to  the 
punishment  of  offenders.  Exactly  the 
same  views  are  expressed  by  the  other 
writer,  which  need  not  be  reproduced." 
See,  also,  the  titles  CONSTITUTIONAL 
LAW:  SENTENCE  AND  PUNISH- 
MENT. 

5.  Capitation  tax. — See  the  titles  ELEC- 
TIONS; REVENUE  LAWS.  And  see 
Hylton  r.  United  States,  3  Dall.  171,  175, 
1  L.   Ed.  556. 

6.  Caption. — Jackson  v.  Ashton,  8  Pet. 
148,  8  L.   Ed.  556. 

In  Ex  parte  Bain,  121  U.  S.  1,  7,  30  L. 
Ed.  849.  it  is  said:  "There  are,  however, 
several  cases  in  which  it  has  been  decided 
that  the  caption  of  an  indictment  may  be 
amended,  and  we  therefore  give  here  the 
language  of  Starkie,  p.  258,  as  describing 
what  is  meant  by  the  phrase  'caption  of 
an  indictment.'  'Where  an  inferior  court,' 
he  says,  'in  obedience  to  a  writ  of  certior- 
ari from  the  King's  Bench,  transmits  the 
indictment  to  the  Crown  office,  it  is  ac- 
companied with  a  formal  history  of  the 
proceeding,  describing  the  ceurt  before 
which  the  indictment  was  found,  the  ju- 
rors by  whom  it  was  found,  and  the 
time  and  place  where  it  was  found.  This 
instrument,  termed  a  schedule,  is  annexed 
to  the  indictment,  and  both  are  sent  to 
the  Crown  office.  The  history  of  the  pro- 
ceedings, as  copied  or  extracted  from  the 
schedule,  is  called  the  caption,  and  is  en- 
tered of  record  immediately  before  the  in- 
dictment.' "  See,  also,  the  title  INDICT- 
MENTS, INFORMATIONS  AND  PRE- 
SENTMENTS. 

7.  Caput  mortuum. — A  thing  void  as  to 
all  persons,  and  for  all  purposes,  can  de- 
rive no  strength  from  cenhrmation.  It  is 
a  caput  mortuum.  Dewing  z\  Perdicaries, 
96  U.  S.   193,  195,  196,  24  L.  Ed.  654. 
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CAR.— See  note   1. 
CAFJJIO.— See  note  2. 

CARLISLE  TABLES.— See,  generally,  the  title  Mortality  Tables. 


1.  Car. — Within  an  act  of  congress  re- 
quiring cars  engaged  in  interstate  com- 
merce to  be  equipped  with  automatic 
couplers,  an  engine  is  held  to  be  a  car. 
The  court  said;  "And  manifestly  the  word 
car  was  used  in  its  generic  sense.  There 
is  nothing  to  indicate  that  any  particular 
kind  of  car  was  meant.  Tested  by  con- 
text, subject  matter  and  object,  'any  car' 
meant  all  kinds  of  cars  running  on  the 
rails,  including  locomotives.  And  this 
view  is  supported  by  the  dictionary  defini- 
tions and  by  many  judicial  decisions, 
some  of  them  having  been  rendered  in  con- 
struction of  this  act."  Joli!ison  v.  Southern 
Pac.  Co.,  196  U.  S.  1,  15,  49  L.  Ed.  363. 


2.  Cargo.— In  Phile  v.  The  Ship  Anna, 
1  Dall.  197,  206.  1  L.  Ed.  98,  it  is  said: 
"The  counsel  for  the  informants  have  sug- 
gested that  only  such  goods  as  belong  to 
the  owners,  or  yield  them  a  profit  upon 
freight,  can  be  called  a  cargo;  whereas, 
in  truth,  the  cargo  is  the  lading  of  the  ves- 
sel, and,  though  by  bribery  or  craft,  some 
articles  might  be  introduced  into  the  hold, 
without  the  knowledge  of  the  owners,  or 
the  master,  yet  everything  which  is  put 
on  board  the  vessel,  is.  in  general,  com- 
prehended in  that  description."  See  gen- 
erally, the  titles  MARINE  INSURANCE- 
SHIPS  AND  SHIPPING. 


CARRIERS. 

BY    J.    X.    CLAYBROOK. 

I.   Definitions  and  General  Considerations,   564. 

A.  Who  Are   Common   Carriers.   564. 

1.  Definitions.   564. 

2.  Railroad   Companies.    564. 

3.  Express  Companies.  564. 

4.  Telegraph    Companies,    564. 

5.  Ships  Engaged   in  Transporting  Goods,   565. 

6.  Tug  Boats  Engaged  in  Towing.  565. 

B.  Who  Are  Private  Carriers,  565. 

C.  Kinds  of  Carriers,   566. 

D.  A'aliditv  of  Contract  bv  Carrier  Xot  to  Engage  in  Carrying  Business, 

566. 

n.    Carriers  of  Passengers,  566. 

A.  Duty  to  Receive  and  Carry,  566. 

B.  Who  Are  Passengers,  566. 

1.  Persons  Carried  Gratuitously.  566. 

a.  In  General.  566. 

b.  Stockholder   of   Road   on   Tour  of   Inspection,    567. 

2.  Persons  Traveling  on  Pass,  567. 

a.  Pass  Based  on  Consideration,  567. 

b.  Drover's   Pass,   567. 

3.  Postal  Clerk  on   Mail  Train.   567. 

4.  \Miether  Slaves  Carried  Are  Passengers  or  Goods.  568. 

C.  Necessity   for  Express   Contract  between   Carrier  and   Passenger,   568. 

D.  Degree  of  Care  Required,  568. 

1.  Care  Required  as  to  Passengers  on  Regular  Trains,  568. 

a.  General  Rules,  568. 

(1)  In  Absence  of  Statute,  568. 

(2)  Under   Statute,  569. 

b.  Distinguished  from  Care  Required  of  Carrier  of  Goods.   569. 

c.  Distinguished   from   Care  Owed   to   Strangers  or  Trespassers, 

569. 

2.  Care  Required  as  to  Passengers  on  Freight  Trains.  569. 

3.  Care   Required   as  to   Passengers   on    Construction    Trains,    570. 

E.  Tickets  and  Fares,  570. 

1.  Right  of  Passenger  to  Rely  on  Statements  of  Agent.  570. 

2.  Conditions  in  Ticket,  570.  . 

a.  Binding  Effect  on  Passenger  In  General.  570. 

b.  Condition  as  to  Stamiping,  etc..  of  Round  Trip  Tickets.   570. 

c.  Conditions  as  to  Stopovers,  571. 

3.  Parol  Evidence  to  Show  Contract,  571. 

F.  Duties  and  Liabilities  as  to  Transportation.  571. 

1.  In   General,   571. 

2.  Duties  as  to  Track  and  Roadbed,  572. 

a.  Construction   and   Maintenance,   572. 

b.  Dutv  to  Keep  Track  Clear  of  Obstructions  or  Other  Trains, 

572. 

3.  Duties  as  to  \'ehicles  and  Means  of  Carriage,  573. 

a.  In  General,  573. 

h.  Duty   to   Provide   Suitable    Accommodations,    573. 

(556) 
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Q.  Duty  to  Provide  Seats,  573. 

b.  Duty   to    Provide    Equal   Accommodations,    S7Z. 

e.  Use  of  Vehicles  of  Another  Corporation,  573. 

(1)  Right  to  Use,  573. 

(2)  Liability  for  Injuries  Due  to  Defects  in  Sleeping  Cars, 

574. 

4.  Notice  or  Warning  of  Unknown  Dangers,  574. 

5.  Duty  to   Protect  Passenger  from  Violence,   574. 

a.  Acts  of  Strangers  or  Copassengers,  574. 

b.  Acts  of  Servants  or  Employees,  574. 

(1)  Acts    within    Scope    of    Employment,    574. 

(a)  In  General,  574. 

(b)  Enforcing    Regulations,    574. 

(2)  Acts   Outside   Scope   of  Employment,   575. 
f3)   Acts  Done  by  Servant  in  Self  Defense,  575. 

6.  Ejection   of   Passenger.    T'7S. 

a.  Rieht  to   Eject   Passengers.   57^. 

(1)  Misconduct  during  Journey,  57$. 

(2)  Drunkenness,  Insanity  or  Bad  Character,   575. 

(3)  Improper  Tickets,  etc.,  575. 

b.  Right  to  Resist  Ejection,  576. 

c.  Liability  for  Wrongful  Ejection,  576. 

(1)  Necessity   for  Physical   Injury.   576. 

(2)  Liability  as  between   Connecting  Carriers.    576. 

7.  Care    Required    as.  to    Telegraph    Lines,    Operators    and    Stations, 

576. 

8.  Injuries  Not  Arising  from  Negligence.  576. 

G.  Duties  as  to  Passengers  Alighting  from  Train.  577. 
H.  Duties  and  Rights  as  to  Stations  and  Terminals.  577. 

1.  Duty  to  Provide  Safe  Station,  577. 

2.  Duty    to    Protect    Passenger    Crossing    Tracks    in     Boarding    or 

Alighting,  577. 

3.  Rights  as  to  Hack  and  Cab  Privileges  at  Stations.  577. 

a.  Right  of  Carrier  to  Grant  Exclusive  Privilege,  577. 

b.  R'eht  to   Exclude  Public   Hackmen.  577. 

c.  Right    to    Prohibit    Hackmen    from    Congregating    Near    Sta- 

tion,  578. 
I.  Liability   for  Injuries  on  Lines  Operated  under  Lease  or  by  Receiver 
or  Trustees,  578. 
L  Line  Operated  under  Lease,  578. 

2.  Line  Operated  by  Receiver,  578. 

3.  T,ine  Operated  by  Mortgage  Trustees.  570. 

J.  Liability  for  Injuries  on  Consolidated  or  Connecting  Lines,   579. 

K.  Liability   for  Injuries  Due  to  Use  of  Tracks  by  Another  Road.  579. 

L.  Contributory  Negligence  of  Passenger.  579. 

1.  Violation  of  Rules  of  Carrier,  579. 

2.  Violation  of  Conditions  in  Contract  of  Carriagje.  580. 

3.  Riding  in   Position  of  Danger,  580. 

4.  Crossing  Tracks  in  Boarding  or  Alighting,   581. 

5.  Acts   in   Emergencies,   581. 

6.  Traveling  on   Sunday,   582. 

M.  Limitation   of  Liability   for  Negligence,   582. 
L  As  to  Passengers,  582. 

a.  Passengers  Paving  Fare,  582. 

b.  Persons  Traveling  on  Pass,  582. 

(1)  Pass  Given  as  Mere  Gratuity.  582. 

(2)  Pass   Based  on  Consideration.  582. 
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(3)   Drover's  Pass,  582. 
2.  As  to  Express   Messengers  on  Trains.   583. 
N.  Duties  and  Liabilities  as  to  Baggage,  583. 

1.  \\  hat  Constitutes  Baggage,   583. 

a.  Articles    Included    in    Term    "Baggage,"    583. 

b.  Province   of    Court   and   Jury,    583. 

2.  Liability   for   Articles   Other   than   Actual   or   Necessary   Baggage, 

583. 

a.  In  General,  583. 

b.  Knowledge   of   Xature   and   A'alue.   b'S>2). 

c.  Right  to  Inquire  as  to  Xature  and  \'alue,  583. 

d.  Duty  of   Passenger   to   Disclose  Xature  and   \'alue,   584. 

e.  Effect    of    Concealment    of    Xature    and    A'alue,    584. 

3.  Liability    for   Loss   of   Hand   Baggage,    584. 

4.  Liability   for   Loss  Due   to   Improper   Stowage,   584. 

5.  Limitation   of   Liability,    584. 

a.  Fixing   Sum  beyond   Which   Carrier   X"^ot  Liable,   584. 

(1)  Regulations    Brought    to    X^otice   of    Passenger,    584. 

(2)  Notice    X'^ot  Made    Part  of    Contract    and    of    Which 

Passenger  Is   Ignorant,   584. 

(3)  Reasonableness    of    Limitation,    585. 

b.  Exemption    from    Liability    for    Xegligence.    585. 

O.  Rights,  Duties  and  Liabilities  of  Sleeping  Car  Companies,  585. 

1.  Duty  of  Carrier  to  Haul  Sleeping  Cars,  585. 

a.  In  Absence  of  Contract,  585. 

b.  Under   Contract,   586. 

(1)  In  General,  586. 

(2)  Validity  of   Contract.   586. 

(3)  Construction    of    Contract,    586. 

2.  Lease  of  Cars  and  Business  by  One  Company  to  Another,  586. 

a.  \^alidity   of   Lease,   586. 

b.  Rents  for  L'se  of  Cars,  586. 

3.  Liability  of  Railroad  Company  for  Loss  of  or  Damage  to  Cars,  586. 
P.  Actions  against  Carrier,   587. 

1.  Pleadings,    587. 

2.  Evidence,  587. 

a.  Presumptions  and   Burden  of  Proof,   587. 

(1)  Injury   as   Raising  Presumption   of   X'egligence,    587. 

(2)  As    to    Contributory    X'egligence.    583. 

b.  Admissibility,    588. 

(1)  Evidence  as  to  Condition  of  Road,  58S. 

(2)  Evidence  to   Show   \'icious   Propensities   of   Horse  At- 

tached to  Stage  Coach.  588. 

(3)  Evidence  as  to  Xature  and  Extent  of  Injuries,  588. 

(4)  Evidence  as  to  Poverty  or  Xeed  of  Plaintiff,  588. 

c.  Witnesses,   588. 

3.  Damages,  589. 

a.  Compensatory   Damages,   589. 

(1)  Action    for   Personal   Injuries,    589. 

(a)  In  General,   589. 

(b)  Pain   and    Suffering,   589. 
-    (c)    Medical   Attendance,   589. 

(d)  Injury   to   Earning   Capacity,    589. 

(e)  Prospective    Damages,    589. 

(2)  Action   for   Breach  of  Contract  to  Convey,   589. 

(3)  Action    for    Wrongful    Ejection,    589. 

b.  Exemplary  Damages,  590. 

4.  Province  of  Court  and  Jury,  590. 
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III.    Carriers  of  Goods,  590. 

A.  Duty  to  Receive  and  Carry,  590. 

1.  In  General,   590. 

2.  Duty  to  Furnish  Express  Facilities  to  Express  Companies,  591. 

B.  Necessity   for  Express  Contract  between  Carrier  and   Shipper,   591. 

C.  When  LiabiHty  Attaches,  591. 

D.  DeHvery  to  Carrier,   591. 

1.  Necessity   for   Delivery,   591. 

2.  What  Constitutes,  591. 

a.  In  General,  591. 

b.  Absolute  Deposit  with  Carrier,  591. 

c.  Deposit  with  Carrier  Subject  to  Further  Orders,  591. 

d.  Deposit  at  Place  Agreed  on,  592. 

e.  Delivery  to  Lighterman  to  Be  Carried  to  Ship,  592. 

f.  Delivery  of  Cotton  to  Compress  Company,  592. 

g.  Issuance  of  Bill  of  Lading  without  Receipt  of  Goods,  593. 
E-  Duties  and  Liabilities  in   Course  of  Transportation,   593. 

1.  In  General,  593. 

2.  Care  Required  of  Carrier,  593. 

a.  General  Rule — Liability  That  of  Insurer,  593. 

b.  Circumstances   Exempting   Carrier   from   Liability   as   Insurer, 

593. 

(1)  Loss  Arising  from  Act  of  God,  593. 

(a)  In  General,  593. 

(b)  W^hat  Constitutes  Act  of  God,  594. 

(2)  Loss  Arising  from  Act  of  Common  Enemy,  594. 

(3)  Loss  Arising  from  Nature  of  Property,  595. 

(4)  Loss  Arising  from  Act  of  Owner,  595. 

(5)  Loss  Arising  from  Causes   Excepted  by  Contract,  595. 

3.  Delegation  of  Duties  by  Carrier,  595. 

4.  Duty  to  Follow  Instructions  of  Shipper,  596. 

5.  Duties  as  to  Vehicles  and  Means  of  Transportation,  596. 

6.  Loss  by  Deviation,  596. 

7.  Loss  by  Fire,  596. 

8.  Delay  in  Transportation,  597. 

9.  Liability  Where  Owner  Loads  or  Accompanies  Goods,  598. 

F.  Delivery  by  Carrier,  598. 

1.  Necessity  of  Delivery,   598. 

2.  Mode  and  Sufficiency  of  Delivery,  598. 

a.  In  General,  598. 

b.  Effect  of  Usage  and  Custom,  598. 

c.  Place  of  Delivery,  599. 

d.  To  Whom  Deliverv  to  Be  Made,  599. 

(1)  In  General,  599. 

(2)  Good's  Consigned  to  Order  of  Consignor,   599. 

e.  Notice  to  Consignee,  600. 

(1)  Necessity  of  Notice,  600. 

(2)  Sufficiency   of   Notice,   601. 

f.  Delivery   by   Connecting   Carriers,   601. 

3.  Duty  of  Carrier  on  Failure  of  Consignee  to  Accept  Delivery,  601. 

G.  Limitation  of  Liability,  601. 

1.  Power  of  Carrier  to  Limit  Liability,  601. 

a.  In  General,  601. 

b.  Loss  Due  to  Inevitable  Accident,  602. 

c.  Loss  by  Fire,  602. 

d.  Loss  Due   to   Nature   and    Character   of   Goods    or   Properly 

Carried,  603. 
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e.  Loss   or   Injury    Arising   from   Negligence,   603. 

(1)  In    General,    603. 

(2)  What   Law   Governs   \'alidity   of   Exemption,   604. 

(3)  Whether  Federal  Courts   Follow   State  Decisions   as  to 

X'alidity   of    Exemption,   605. 

f.  Agreements   as   to   \'aluation,  605. 

g.  Stipulation  against    Liability    for    Loss    of    \^aluables    unless 

Value  Disclosed,  605. 
h.  Stipulations  as  to  Time  within  Which  Claim  to  Be  Made,  606. 
i.  Stipulations  Giving  Carrier  Benefit  of  Insurance,  606. 

2.  Manner  of  Limiting  Liability,  606. 

a.  Express  Contract,  606. 

b.  General  Notice  or  Advertisement.  607. 

c.  Notice   on    Back  of   Receipt   or    Bill   of  Lading.   607. 

3.  Construction   of    Stipulations   Limiting   or    X'arying    Liability,   607. 

a.  Construed   against  Carrier.  607. 

b.  Specific  as   Prevailing  over   General   Clauses,  608. 

c.  Construction   of    Particular    Exceptions,   608. 
H.  Connecting  Carriers.  608. 

L  Liability  of  Initial  Carrier,  608. 

a.  Loss  or  Damage  on  Its  Own  Line,  608. 

b.  Duty   to   Deliver   to   cr    Notifv   Connecting   Carrier,   608. 

(1)  In   General,  608. 

(2)  jMode  and    Sufficiency  of   Delivery  and   Notice,  609. 

(a)  Delivery  at   Place   Agreed   On.  609. 

(b)  Delivery  on  Sunday,  609. 

(c)  Failure   of    Initial    Carrier    to    Exercise    Option    as 

to   Choice   of   Connecting   Carrier,   610. 

(d)  Notice   as   Dispensing   with    Delivery,   610. 

c.  Liability   for  Loss  or  Damage   on   Route   of  Connecting  Car- 

rier, 610. 

(1)  In  Absence  of  Contract,  610. 

(2)  Under  Contract  for  Through  Carriage,  610. 

(a)  Power   to   Make  Contract,  610. 

aa.  Power    of    Railroad    Corporation.    610. 

(aa)    In   General,  610. 

(bb)   Railroad  in   Hands  of  Receiver,  611. 
bb.  Power  of  General   Agent   of   Road,   611. 

(b)  What  Constitutes  Contract   for  Through   Carriage, 

611. 

aa.  In  General,  611. 

bb.   Agreement    for    Delivery    within    Certain    Time 
for  Through  Rates,  611. 

cc.  Notice  of  Through  Rates  Posted  in   Station  of 
I  Initial    Carrier,   611. 

'  dd.   Provision      in      Receipt      for      Exchange      for 

\  Through   Bill.  612. 

I  ee.  Statements   in  Way   Bill.   612. 

ff.   Special    Contract   as     Prevailing   over    General 
I  Clauses  in   Bill  of  Lading.  612. 

(c)  Nature    and    Extent    of    Liability    under    Contract 

for   Through   Carriage.   612. 

(d)  Choice   of  Routes   bv   Initial   Carrier.   613. 

(3)  Under  Statutes.  613.        ' 
2.  Liabilitv  of  Connecting  Carrier.  614. 
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I.  Freight  and  Charges  of  Carrier,  614. 

1.  Freight  Defined,  614. 

2.  Payment  of  Freight,  614. 

a.  Right  of  Carrier  to  Demand  Payment,  614. 

b.  Efifect  of  Faikire  to  Demand   Prepayment,  614. 

(1)  On  Right  to  Recover.  614. 

(2)  Accrual  of  Right  to  Payment,  614. 

3.  Charges   Must   Be   Reasonable,  615. 

4.  Discrimination  in  Charges,  615. 

5.  Lien  for  Freight  and  Charges,  615. 

a.  Right  to  Lien,  615. 

b.  Extent  of  Lien.  615. 

6.  Action  by  Carrier  for  Freight,  616. 

7.  Recovery    Back    of    Freight    Charges    Improperly    Collected.    617. 
J.  Liability  for  Damage  by  Explosion  of  Commodity  Carried,  617. 

K.    A.ctions  for  Loss  or  Damage,  617. 

1.  Parties,  617. 

a.  Right  of  Consignee  to   Sue  Carrier,  617. 

b.  Action   bv  Carrier  against   Partv  Causing  Loss  or  Damage,  618. 

2.  Pleadings,  618. 

a.  Declaration,  618. 

b.  Plea,  618. 

3.  Evidence,  618. 

a.  Burden  of  Proof.  618. 

(1)  As  to  Exemption   from  Liability,  618. 

(2)  As    to    Negligence.    Where    Loss    Due    to     Excepted 
Cause,   618. 

b.  Necessity  of  Production  of  Bill  of  Lading,  619. 

4.  Measure  of  Damages,  619. 

IV.    Carriers  of  Live  Stock,  619. 

A.  Duties  and  Liabilities  in  General,  619. 

B.  Stockyards,  619. 

1.  Duty  to  Provide  Stockyards,  619. 

2.  Charge  for  Use  of  Stockyards,  620. 

3.  Contract  bv  Carrier  with  Stockyard  Companv  as  to  Use  of  Yard. 

620. 

C.  Duty  to  Unload,  Feed.  Water  and  Rest  Stock.  620. 

D.  Delivery  of  Stock  by  Carrier.  621. 

E.  Care  of  Stock  Where  Consignee   Is  Absent,  621. 

F.  Damages  for  Injuries  in  Course  of  Transportation,  621. 

G.  Limitation   of   Liability,   622, 

V.   Regulation  of  Carriers,  622. 
A.  Regulation   by   State.  622. 

1.  Amount  of  Charges.  622. 
a.  Power  of   State,  622. 

(1)    Nature  and  Extent  of  Power,  622. 

(a)  In   General,   622. 

(b)  Railroads   Incorporated    in   Several    States.  623. 

(c)  Railroads  Incorporated  under  Act  of  Congress,  624. 

(d)  Railroads    Engaged    in    Interstate    Commerce.   624. 

(e)  Consolitlated  Company.  Consisting  of  Domestic  and 

Foreign   Corporations,  624. 

(f)  Joint  Tariffs  or  Rates  over  Connecting  Lines.  624. 

(g)  Effect  Where  Income  Is  Pledged  to  Secure  Debts, 

624. 
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(2)  Limitation  of   Power.  625. 

(a)  In   General.  625. 

(b)  Due   Process  of   Law.   625. 

(c)  Equal   Protection  of  Laws,  626. 

(d)  Taking    Private    Property    without    Compensation, 

626. 

(e)  Interference    with    Interstate    Commerce.    626. 

(3)  Exemption  from  Regulation  by  Charter  or  Statute.  626. 
(aj    Necessity  for  Positive  and  Clear  Words  of  Exemp- 
tion, 626. 

aa.  General  Rules.  626. 
bb.  Illustrations  of   Rule,  627. 
(b)    Succession    to    Rights     of     Company     Entitled     to 
Exemption,   628. 
aa.  Purchase,    628. 
■     '  bb.  Lease.  628. 

cc.  Consolidation.    628. 

(4)  Loss  of  Power  by  Abandonment  or  Xonuser,  629. 
>    b.  Mode  of  Regulation,  629. 

(1)  By  Legislature,  629. 

(2)  By  Railroad  Commission,  629. 

(a)  In  General,  629. 

(b)  Constitutionality  of  Acts  Creating  Commission,  630. 
c.  Reasonableness  and   \'alidity   of   Regulations.   630. 

(1)  Classification  of  Roads  for  Purpose  of  Regulations.  630. 

(a)  Right  to  Classify.  630. 

(b)  Mode  of  Classification,  630. 

(2)  Mode  of  Determining  Reasonableness,  63 L 

(a)  Carrier  Entitled  to  Fair  Return  on  Investment,  631. 
aa.  In    General,    631. 

bb.  Mode   of   Determining   \alue    of    Property  or 
Investment.   631. 
(aa)    In    General,   631. 
( bb )   Fictitious     Capitalization     or     Excessive 

Bonded  Debt.  632. 
(cc)   Road     Purchased     at     Foreclosure      Sale 
and    Reorganized,   632. 

(b)  Net  Earnings  to  Be  Regarded,  632. 

(c)  Earnings  of  Entire  Road  to  Be  Regarded,  632. 
aa.  Efifect  Where   Part  of   Road   Does   Not   Earn 

Profit.   632. 
bb.  Effect  Where   Particular   Commodities   Carried 
Do  Not  Earn   Profit,  633. 

(d)  Disregard   of   Earnings    from    Interstate    Business, 

633. 

(e)  Equality  of   Rates   for  Like   Services,  GZZ. 

(f)  Adoption   of   Rates   Given  by    Carrier   to    Certain 

Shippers.   633. 

(g)  Basing    Local    Rate   on    Carrier's    Share   of    Inter- 

state  Rate   for   Same   Service,  634. 

(h)  Through  Rate  Equal  to  Aggregate  of  L,ocal  Rates 
between   Same  Points,  634. 

(i)   Long  and   Short  Hauls.  634. 

(j)  Right  to  Charge  Exorbitant  Rates  When  Neces- 
sary  to   Defray   Expenses.   634. 

(k)  Legislation  Discriminating  in  Favor  of  Classc  -  of 
Persons,   634. 
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aa.  In   General,  634. 

bb.  Requiring  Sale  of  Thousand  Mile  Tickets,  G35. 
(I)   Reasonableness  a   Judicial   Question,   635. 
aa.  In   General,   635. 
bb.  Extent  of  Power  of  Judiciary,  636. 

(aa)   Interference    with    Enforcement   of    Un- 
reasonable  Rates,   636. 
(bb)   Establishing  New  Rate,  636. 
(m)   Presumption    as    to      Reasonableness      of      Rates 

Fixed,  636. 
(n)   Conclusiveness   of    Statutory   Rate    in    Action    for 
Freights,  637. 

d.  What  Constitutes  a  Regulation,  637. 

e.  Injunction  against  Establishment  of  Rates  by  Railroad  Com- 

mission, 637. 

f.  Relief  against  Enforcement  of  Rates  Fixed  by  Legislature  or 

Commission.    637. 

(1)  Right  to  and  Mode  of  Obtaining  Relief,  637. 

(a)  Relief  to   Carrier,   637. 

aa.  Rates   Fixed  by  Legislature,  637. 

bb.  Rates    Fixed   bv    Railroad   Commission,   637. 

(b)  Relief  to  Public,  638. 

(2)  Ttirisdiction,   638. 

(3)  Parties,   638. 

(4)  Hearing.  638. 

2.  Discrimination   in   Charges  or  Facilities,   638. 

a.  In  General,  638. 

b.  Discrimination  in  Favor  of  One  of  Several   Connecting  Car- 

riers,  639. 

(1)  Duty  to  Give  Like  Through   Rates  to   All   Connecting 

Carriers,  639. 

(2)  Providing   Stations   and    Interchanging   Freight,   639. 

c.  Power  of  Legislature   to  Permit  Discrimination,  640. 

d.  Recovery  of  Penalty  for  Discrimination,  6^10. 

e.  Requiring  Connection  between  Trains  or  Roads,  6-40. 

f.  Regulation  with  Respect  to  Places  Where  Trains  Are  to  Stop, 

641. 
B.  Regulation  by  United   States,  641. 

CROSS  REFERENCES. 

See  the  titles  Attachment  and  Garnishment,  vol.  2,  p.  660;  Bailments, 
vol.  2,  p.  782 ;  Bill  of  Lading,  ante,  p.  232 ;  Civil  Rights  ;  Collision  ;  Constitu- 
tional Law;  Corporations;  Crossings;  Damages;  Death  by  \\'rongful  Act; 
Exemplary  Damages;  Express  Companies;  Fires;  Injunctions;  Negligence; 
Penalties  and  Forfeitures  ;  Railroads  ;  Receivers  ;  Restraint  of  Trade  ; 
Ships  and  Shipping;  Street  Railways;  Telegraphs  and  Telephones;  Tow- 
age, Tugs  and  Tows;  Turnpikes  and  Tollroads;  Wharves. 

As  to  liability  of  carrier  bringing  diseased  cattle  into  state,  see  the  titles  Ani- 
mals, vol.  1,  p.  316;  Interstate  and  Foreign  Commerce,  and  Commerce  vvit'i 
Indian  Tribes.  As  to  attachment  of  goods  in  hands  of  carrier,  see  the  tiile 
Attachment  and  Garnishment,  vol.  2,  p.  660.  As  to  separate  coaches  f(^r 
white  and  colored  passengers,  see  the  titles  Civil  Rights;  Interstate  and  Fc^.- 
EiGN  Commerce,  and  Commerce  with  Indian  Tribes.  As  to  state  statutes 
prohibiting  running  of  freight  trains  on  Sunday,  see,  generally,  the  titles  Lvtek- 
state  and  Foreign  Commerce,  and  Commerce  with  Indian  Tribes;  Rail- 
roads. As  to  taxation  of  carriers  or  cars,  see  the  titles  Interstate  and  For- 
eign Commerce,  and  Commerce  with  Indian  Tribes;  Taxation.  As  to  va- 
lidity of    state    tax   on   railway   gross  receipts,    see    the    titles    Interstate  and 
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Foreign  Commerce,  and  Commerce  with  Indian  Tribes;  Revenue  Laws; 
Taxation.  As  to  mortality  tables  as  evidence  in  action  against  carrier 
for  death  by  wrongful  act,  see  the  titles  Death  by  Wrongful  Act;  Mor- 
tality Tables.  As  to  declarations  and  admissions  of  agent  or  employees 
as  evidence  in  actions  against  carriers,  see  the  title  Declarations  and 
Admissions.  As  to  whether  a  tax  on  a  railroad  for  each  passenger  or 
upon  the  gross  receipts  of  a  railroad  company  is  prohibited  by  the  pro- 
vision of  the  constitution  which  forbids  a  state  to  lay  a  duty  on  imports  or 
exports,  see  the  titles  Revenue  Laws  ;  Taxation.  As  to  subrogation  of  in- 
surance companies  to  rights  of  insured  against  carriers,  see  the  titles  Insur- 
ance; Subrogation.  As  to  judgment  in  action  against  carrier  by  husband  and 
wife,  for  injuries  to  wife,  as  barring  action  by  husband,  see  the  title  Former  Ad- 
judication OR  Res  Adjudicata.  As  to  whether  negligence  of  driver  of  a 
public  hack  is  imputable  to  passenger  riding  in  the  hack,  see  the  title  Negli- 
gence. As  to  mandamus  to  compel  railroad  company  to  build  station  at  cer- 
tain town,  see  the  titles  Mandamus  ;  Railroads.  As  to  contracts  to  carry  rnail, 
see  the  title  Postal  Laws.  As  to  the  doctrine  of  res  gestae  as  applied  in  actions 
against  carriers,  see  the  title  Res  Gest^.  As  to  questions  relating  exclusively 
to  carriers  by  water,  see  the  title  Ships  and  Shipping.  As  to  questions  re- 
lating exclusively  to  street  railroads  as  carriers,  see  the  title  Street  Railways. 

I.    Definitions  and  General  Considerations. 
A.    Who   Are   Common   Carriers — 1.  Definitions. — A   common   carrier   is 
cue  who  undertakes   for  hire  to  transport  the  goods  of  those  who  may  choose 
to  employ  him  from  place  to  place. ^ 

2.  Railroad  Companies. — Railroad  companies  are  by  law  carriers  of  both 
persons  and  property. ^ 

3.  Express  Companies. — Express  companies,  engaged  in  carrying  for  hire 
money,  goods,  and  parcels,  from  one  locality  to  another,  although  not  using  their 
own  vehicles  for  the  purpose  of  transportation,  are  common  carriers.^ 

4.  Telegraph  Companies. — Telegraph  companies  resemble  railroad  com- 
panies and  other  common  carriers,  in  that  they  are  instruments  of  commerce, 
and  in  that  they  exercise  a  public  employment,  and  are  therefore  bound  to 
serve  all  customers  alike,  without  discrimination.  They  have,  doubtless,  a  duty 
to  the  public  to  receive,  to  the  extent  of  their  capacity,  all  messages  clearly  and 
intelligibly  written,  and  to  transmit  them  upon  reasonable  terms.  But  they  are 
not  common  carriers.  Their  duties  are  different,  and  are  performed  in  differ- 
ent ways;  and  they  are  not  subject  to  the  same  liabilities.-* 

1.       Common      carriers      deSned. — Pro-  a    common    carrier    is    not    affected    by    a 

peller   Niagara  v.    Cordes,   ?A    How.   7,   23,  restriction        upon       his      responsibilities, 

16    L.    Ed.   41;    Liverpool,   etc.,   Steam   Co.  whether   the   restriction   be   by   law   or   by 

T    Phenix  Ins    Co ,  129  U.  S.  397,  440,  32  contract.     Liverpool,    etc.,  Steam    Co.     v. 

L     Ed.    788;    New    York,    etc.,    R.     Co.     v.  Phenix    Ins.    Co.,    129    U.    S.    397,    440,    32 

Lockwood,  'l7    Wall.    357,    377,    21    L.    Ed.  L.  Ed.  788. 

g27  A    carrier   may    hire    his   vehicle,    or   his 

When   a   carrier   has   a   regularly   estab-  team,   or  his   servant,   for   the   purposes   of 

lished  business  for  carrying  all  or  certain  transportation;    or    he    may    undertake    to 

articles,    and    especially    if    that    carrier    is  employ   them  himself  in  the  act  of  trans- 

a   corporation   created   for   the   purpose   of  porting    the    goods    of    another,    but    it    is 

the    carrying    trade,    and    the    carriage    of  in    the    latter    case    only    that    he    assumes 

the  articles   is  embraced   within   the   scope  the   Habilities.  and  acquires  the  right   of  a 

of   its   chartered   powers,   it    is    a   common  common   carrier.       Gracie    v.      Palmer,     8 

carrier.      Liverpool,    etc.,    Steam      Co.      v.  Wheat.   604,  633,  .5   L.   Ed.   696. 

Phenix  Ins    Co     129  U.  S.  397,  440,  32  L.  2.    Railroad  companies.— Express  Cases, 

Ed    788;   New  York,  etc.,  R.  Co.  v.   Lock-  117   U.   S.   1,   23,   29   L.    Ed.    791. 

wood,  17  Wall.  357,  377,  21  L.  Ed.  627.  3.    Express  companies  are  common  car- 

A  common  carrier  is  such  by  virtue   of  riers. — Bank  v.  Adams  Express  Co.,  93  U. 

his   occupation,   and   not   by   virtue    of  the  S.  174,  177,  23  L.  Ed.  872.     See,  generally, 

responsibilities  under  which  he  rests,  and  the   title   EXPRESS   COMPANIES, 

therefore  the  nature  of  his  occupation  as  4.    Telegraph  companies    are    not    com- 
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5.  Ships  ExgagedvIN  Transportiax  Goods. — By  the  settled  law,  in  the  ab- 
sence of  some  valid  agreement  to  the  contrary,  the  owner  of  a  general  ship,  car- 
rying goods  for  hire,  whether  employed  in  internal,  in  coasting  or  in  foreign 
commerce,  is  a  common  carrier."' 

6.  Tug  Boats  Engaged  in  Towing. — A  steam  tng  which  engages  to  tow  a 
vessel  into  a  port,  is  not  a  common  carrier  nor  an  insurer.'^ 

B.  Who  Are  Private  Carriers. — Railroad  contractors  who  consent  to  carry 
a  passenger  on  a  construction  train  for  hire  are  not  to  be  deemed  common  car- 
riers, but  only  private  carriers  for  hire.'^  A  common  carrier  may  become  a 
private  carrier,  or  a  bailee  for  hire,  when,  as  a  matter  of  accommodation  or 
special  engagement,  it  undertakes  to  carry  something  which  it  is  not  its  busi- 
ness to  carry.** 


mon  carriers. — Primrose  v.  Western 
Union  Tt-l.  Co.,  1.54  U.  S.  1,  38  L.  Ed.  8S3; 
Exp;e?s  Co.  z:  Caldwell,  21  Wall.  2G4,  22 
L.  Ed.  5,56;  Western  Union  Tel.  Co.  z: 
Te.xas,  105  U.  S.  460,  26  L.  Ed.  10:J7; 
Hartford  Fire  Ins.  Co.  v.  Chicago,  etc., 
R.  Co.,  175  U.  S.  91,  44  L.  Ed.  c-4.  See, 
generally,  the  title  TELEGRAPHS  AND 
TELEPHONES. 

Although  a  telegraph  company  is  not 
a  common  carrier,  yet  its  relation  with 
senders  of  messages  over  its  lines  is  of 
a  commercial  nature,  and  contracts  that 
the  company  shall  not  be  liable  for  the 
negligence  of  its  servants  are  affected,  in 
some  degree,  by  similar  considerations. 
Hartford  Fire  Ins.  Co.  v.  Chicago,  etc.,  R. 
Co.,  175  U.  S.  91,  44  L.  Ed.  84;  Express 
Co.  V.  Caldwell,  21  Wall.  264,  22  L.  Ed. 
556;  Western  Union  Tel.  Co.  z'.  Texas,  105 
U.  S.  460,  26  L.  Ed.  1067;  Primrose  v. 
Western  Union  Tel.  Co.,  154  U.  S.  1,  38 
L.    Ed.    883. 

Telegraph  companies,  though  not  com- 
mon carriers,  are  engaged  in  a  business 
that  is  in  its  nature  almost,  if  not  quite, 
as  important  to  the  public  as  is  that  of 
carriers.  Like  common  carriers  thcj'  can- 
not contract  with  their  employers  for  ex- 
emption from  liability  for  the  conse- 
quences of  their  own  negligence.  But  they 
may,  by  such  contracts,  or  by  their  rules 
and  regulations  brought  to  the  knowl- 
edge of  their  employers,  limit  the  measure 
of  their  responsibility  to  a  reasonable  ex- 
tent. Whether  their  rules  are  reasonable 
or  unreasonable  must  be  determined  with 
reference  to  public  policy,  precisely  as  in 
the  case  of  a  carrier.  Express  Co.  z'. 
Caldwell,  21  Wall.  264.  269,  2-.'  L.  F,d.  55G: 
Primrose  v.  Western  Union  Tel.  Co.,  154 
U.  S.  1.38  L.  Ed.  883. 

5.  Ships  engrged  in  transpcrting  goods. 
— Liverpool,  etc.,  .Steam  Co.  z'.  Ihcnix 
Ins.  Co.,  129  U.  S.  397,  437,  32  L.  Ed.  788; 
Propeller  Niagara  v.  Cordes,  21  How  7, 
16  L.  Ed.  41;  The  Lady  Pike,  21  Wall. 
1,  22  L.  Ed.  499;  The  J.  P.  Donaldson,  167 
U.  S.  599,  603,  42  L.  Ed.  292;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24,  51,  35  L.  Ed.  55.  Sec.  gen- 
erally, the  title  SHIPS  -\ND  SIIIP- 
PTNG. 

In  The  Commander-in-Chief,  1  Wall.  43, 


51,  17  L.  Ed.  609,  it  was  said:  "Whether 
all  ships  and  vessels  emploj-ed  in  trans- 
porting goods  or  merchandise  from  port 
to  port  are,  strictly  speaking,  common 
carriers  or  not,  it  is  not  necessary  to  de- 
termine in  this  case.  Suffice  it  to  say.  that 
they  are  carriers,  and  as  sucn  are  liable 
frr  the  safe .  custody,  due  transport,  and 
right  delivery  of  the  goods  or  merchan- 
dise which  they  receive  and  undertake  to 
transport,  and  nothing  can  discharge  tnem 
from  the  obligation  of  the  undertaking, 
as  specified  in  the  bill  of  lading,  but  the 
excepted  perils,  or  the  act  of  God,  or  the 
public    enemy." 

6.  Tug  beats — The  Margaret.  94  U.  S. 
494,  24  L.  Ed.  146;  The  J.^P.  Donaldson, 
167  U.  S.  599.  603,  42  L.  Ed.  292.  See  the 
title   TOWAGE,  TUGS  AND   TOWS. 

"An  engagement  to  tow  does  not  im- 
pose either  an  cjbligation  to  insure,  or  the 
liability  of  common  carriers.  The  burden 
is  always  upon  him  who  alleges  the 
breach  of  such  a  contract  to  show  either 
that  there  has  been  no  attempt  at  per- 
formance, or  that  there  has  been  negli- 
gence or  unskillfulncss  to  his  injury  in 
the  performance.  Unlike  the  case  of  com- 
mon carriers,  damage  sustained  by  the 
tow  does  not  ordinarily  raise  a  presump- 
tion that  the  tug  has  been  in  fault.  The 
contract  requires  no  more  than  that  he 
who  undertakes  to  tow  shall  carry  out  his 
undertak"ng  with  that  degree  of  cauti^^n 
and  skill  which  prudent  navigators  usually 
employ  in  similar  services."  The  J.  P. 
Donaldson,  167  U.  S.  599,  603,  42  L.  Ed. 
292:  The  Steamer  Wehb,  14  Wall.  406,  20 
L.  Ed.  774;  The  Propeller  Burlington,  13T 
U.  S.  386,  34  L.  Ed.  731;  The  L.^P.  Dav- 
ton.    120    U.    S.   337,    30    L.    Ed.    669. 

7.  Ccnsiructicn  train  carrying  pas- 
senger fcr  hire  is  a  private  carrier. — 
Shoemaker  z\  Kingsburv,  12  Wall.  369,  20 
L.   Ed.   432. 

8.  When  common  carrier  to  be  deemed 
private  carrier. — New  York,  etc.,  R.  Co.  z\ 
Lock  wood.  17  Wall.  357,  377,  21  L.  Ed. 
627;  Liverpool,  etc..  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  440,  32  L.  Ed.  78S. 

"For  example,  if  a  carrier  of  produce, 
r:'nning  a  truck  boat  between  New  York 
City  and  Norfolk,  sl^ould  be  requested  to 
carry  a  keg  of  specie,  or  a  load  of  expen- 
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C.  Kinds  of  Carriers. — Common  carriers  are  usually  described  as  of  two 
kinds,  namelv,  carriers  by  land  and  carriers  by  water." 

D.  Validity  of  Contract  by  Carrier  Not  to  Engage  in  Carrying  Busi- 
ness.— A  contract  by  wbicb  a  corporation,  cbartered  to  perform  tbe  duties  of 
a  common  carrier,  or  any  other  duties  to  the  public,  agrees  that  it  will  not  per- 
form those  duties  at  all,  anywhere,  for  ninety-nine  years,  is  clearly  unreasonable 
and  void.i"  Thus  a  company  chartered  by  a  state  to  carry  on  the  sleeping  car 
business,  and  authorized  for  this  purpose  to  lease  its  cars,  cannot  turn  its  busi- 
ness over  to  another  corpcration  by  a  long  term  lease  and  agreement  not  to 
engage  in  the  sleeping  car  business,  and  thus  abandon  its  duty  to  the  public^^ 
But  a  contract  of  a  carrier,  whether  an  individual  or  a  corporation,  not  to  carry 
passengers  or  goods  over  a  particular  route,  may  be  reasonable  and  valid. ^2 

II.    Carriers  of  Passengers. 

A.  Duty  to  Receive  and  Carry. — Common  carriers  of  passengers  are 
obliged  to  carry  all  persons  who  apply  for  passage,  if  the  accommodations  are 
sufficient,  unless  there  is  a  proper  excuse  for  refusal. i-'  A  carrier  of  passen- 
gers may  properly  refuse  to  transport  a  drunken  or  insane  person  or  one  whose 
character  is  bad.^^ 

B.  Who  Are  Passengers — 1.  Persons  Carried  Gratuitously — a.  In  Gen- 
eral.— The  fact  that  a  person  is  carried  gratuitously  is  not  sufficient  to  show 
that  he  is  not  entitled  to  the  rights  of  a  passenger.  Thus,  where  in  accordance 
with  cusfom,  a  steamboat  man  is  carried  frec^^  qj.  ^yhere,  because  of  an  injury 
sustained  by  a  passenger  in  boarding  a  steamer,  no  fare  is  paid  or  demanded. i" 
the  person  so  carried   is  nevertheless  entitled  to  the  rights  of  a  passenger. 


sive  furniture,  which  he  could  justly  re- 
fuse to  take,  such  agreement  might  be 
made  in  reference  to  his  taking  and  carry- 
ing the  same  as  the  parties  chose  to  make, 
not  involving  any  stipulation  contrary 
to  law  or  public  policy."  New  York,  etc., 
R.  Co.  V.  Lockwood.  17  Wall.  357,  377,  21 
L.    Ed.    627. 

9.  Kinds  of  carriers. — Propeller  Niag- 
ara r.  Cordes,  21  How.  7,  22,  16  L. 
Ed.   41. 

As  to  carriers  by  water,  see,  generally, 
the   title   SHIPS   AND   SHIPPING. 

10.  Contract  by  carrier  not  to  engage 
in  carrying  business. — Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.,  139  U. 
S.  24,  54.  35  L.  Ed.  55,  citing  Oregon 
9tpam  "^'^v.  Co  7'.  Winsor,  20  Wall.  64, 
22  L.  Ed.  315;  Gibbs  v.  Consolidated  Gas 
Co.,  130  U.  S.  396.  32  L.  Ed.  979.  See, 
also,  the  title  RESTRAINT  OF  TRADE. 

il.  Ccmract  net  to  engage  in  sleeping 
car  business. — Central  Transp.  Co.  V-  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  35  L. 
Ed.   55. 

12.  Contract  not  to  carry  over  particu- 
lar route. — Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  53.  35 
L  Ed.  55.  See  the  title  RESTRAINT 
OF  TRADE. 

13.  Duty  to  receive  and  carry. — Pear- 
son V.  Duane.  4  Wall.  605.  615,  18  L.  Ed. 
447;  Shoemaker  v.  Kingsbury.  12  Wall. 
369,  376,  20  L.  Ed.  432;  Hall  v.  DeCuir, 
95    U.    S.    485,    .501,    24    L.    Ed.    547. 

"Steamers  carrying  passengers  for  hire 
are  bound,  if  they  have  suitable  accommo- 
dation, to  take  all  who  apply,  unless  there 


is  objection  to  the  character  or  conduct 
of  the  applicant.  Applicants  to  whom 
there  is  no  such  valid  objection  have  a 
right  to  a  passage,  but  it  is  not  an  un- 
limited right.  On  the  contrary,  it  is  sub- 
ject to  such  reasonable  regulations  as  the 
proprietors  may  prescribe  for  the  due 
accommodation  of  passengers  and  the  due 
arrangement  of  the  business  of  the  car- 
rier." Hall  V.  DeCuir.  95  U.  S.  485,  501, 
24   L.    Ed.    547. 

14.  Excuses  for  refusal  to  carry  pas- 
sengers.— Pearson  :•.  Duane,  4  \\"all.  605, 
615.  18  L.  Ed.  447;  Hall  v.  DeCuir,  95  U. 
S.    485,    501.    24    L.    Ed.    547. 

"They  are  not  bound  to  admit  passen- 
gers on  beard  who  refuse  to  obey  the  rea- 
sonable regulations  of  the  vessel,  or  who 
are  guilty  of  gross  and  vulgar  habits  of 
conduct,  or  who  make  disturbances  on 
board,  or  whose  characters  are  doubtful, 
dissolute,  suspicious,  or  unequivocally 
bad.  Nor  are  they  bound  to  admit  pas- 
sengers on  board  whose  object  it  is  to 
interfere  with  the  interests  of  the  patron- 
age of  the  proprietors,  so  as  to  make  their 
business  less  lucrative  or  their  manage- 
ment less  acceptable  to  the  public."  Hall 
V.  DeCuir,  95  U.  S.  485,  501.  24  L.  Ed. 
547. 

15.  Steamboat  man  carried  gratui- 
tously.— Steamboat  New  World  v.  King, 
16    How.    469,    14   L.    Ed.    1019. 

16.  Person  injured  in  bearding  steamer 
— No  fare  demanded  or  paid. — When  a 
woman  has  been  severely  injured  in  get- 
ting aboard  a  steamer,  by  the  alleged 
carelessness    of   the    servants   of   the    boat. 
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b.  Stockholder  of  Road  on  Tour  of  Inspection. — A  stockholder  of  a  railroad 
company,  taken  over  the  road  by  the  president  to  examine  its  condition,  and  of 
whom  no  fare  is  required,  is  entitled  to  the  protection  of  a  passenger.^''' 

2.  Persons  Traveling  on  Pass — a.  Pass  Based  on  Consideration. — One 
who  is  negotiating  with  a  railroad  for  the  sale  of  a  patent  and  who  accepts 
and  uses  a  pass  from  the  company  in  order  that  he  may  travel  to  see  one  of  its 
officers  with  respect  to  the  matter,  is  a  passenger. i** 

b.  Drover's  Pass. — A  drover  traveling  on  a  stock  train  to  look  after  his  cat- 
tle, and  having  a  free  pass   for  this  purpose,  is  a  passenger  for  hire.^'' 

3.  Postal  Clerk  on  Mail  Train. — While  in  the  absence  of  any  statute, 
United  States  postal  clerks  on  mail  trains  may  be  entitled  to  the  rights  of  a 
passenger. 2^'  where  a  state  statute  provides  that  they  shall  be  entitled  only  to 
the  rights  of  employees,  and  not  to  the  rights  of  passengers,  a  clerk  injured  in 
such  state  is  governed  bv  that  statute.-^ 


in  putting  out  an  imp-opcr  sort  of  gang 
plank,  the  fact  that  she  is  unwilling  to 
pay  fare  for  her  passage,  and  that  the 
captain  makes  no  demand  of  fare  from  her, 
is  no  release  of  her  right  of  action  against 
the  owners  of  the  boat  for  the  injuries 
done  to  her,  unless  she  at  the  time  un- 
derstands it  to  be  so  and  consents  that 
it  shall  be  so.  This  is  true  even  though 
the  passage  be  one  two  days  and  a  half 
long.  Packet  Co.  v.  Clough.  20  Wall. 
528,    22    L.    Ed.    40G. 

17.  Stockholder  of  road  on  tour  of  in- 
spection.— Philadelphia,  etc.,  R.  Co.  v. 
Derby.  14  How  4(JS,  486.  14  L.  Ed.  502. 
See,  also.  Northern  Pac.  R.  Co.  v.  Adams, 
192    U.    S.    440,    452,   48    L.    Ed.    51.3. 

Where  a  suit  was  brought  against  a 
railroad  company,  by  a  person  who  was 
injured  by  a  collision,  it  was  correct  in 
the  court  to  instruct  the  jury,  that,  if 
the  plaintiff  was  lawfullj'  on  the  road,  at 
the  time  of  the  collision,  and  the  collision 
and  consequent  injury  to  him  were  caused 
by  the  gross  negligence  of  one  of  the 
servants  of  the  defendants,  then  and  there 
employed  on  the  road,  he  was  entitled  to 
recover,  notwithstanding  the  circum- 
stances, that  the  plaintiff  was  a  stock- 
holder in  the  company,  riding  by  invita- 
tion of  the  president,  paying  no  fare,  and 
not  in  the  usual  passenger  cars  Phila- 
delphia, etc.,  R.  Co.  7'.  Derby,  14  How. 
468,    14    L     Ed     502. 

18.  Person  negotiating  with  road  for 
Sale  of  patent  and  riding  on  pass. — A., 
who  was  the  owner  of  a  patented  car 
coupling,  for  the  adoption  and  use  of 
which  by  a  railway  conip.'iiiy  lie  was 
negotiating,  wenr,  at  the  request  and  ex- 
pense of  the  companj',  to  a  point  on  its 
road  to  see  one  of  its  officers  in  relation 
to  the  matter.  A  free  pass  was  furnished 
by  the  company  to  carry  him  in  its  cars. 
During  the  passage,  the  car  in  which  he 
was  riding  was  thrown  from  the  track, 
by  reason  of  the  defective  condition  of 
the  rails,  and  he  was  injured.  Held,  that 
the  pass  was  given  for  a  consideration, 
and  that  he  was  a  passenger  for  hire. 
That,  being  such,  his  acceptance  of  the 
pass  did  not  estop  him  from  showing  that 


he  was  not  subject  to  the  terms  and  con- 
ditions printed  on  the  back  of  the  pass, 
exempting  the  company  from  liability  for 
any  injury  he  might  receive  by  the  negli- 
gence of  the  a.gents  of  the  company,  or 
otherwise.  Rail.vay  Co.  v.  Stevens,  95  U. 
S.    655,    24    E.    Ed.    535. 

19.  Drover  riding  on  pass  is  a  passen- 
ger.—New  York,  etc.,  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  Ed.  627;  Indi- 
anapolis, etc.,  R.  Co.  V.  Horst,  93  U.  S. 
291,    23    L.    Ed.    S98. 

20.  Mail  clerk  treated  as  passenger. — 
Gleeson  v.  Virginia  Midland  R.  Co.,  140 
U.  S.  435,  35  L.  Ed.  458;  Baltimore,  etc., 
R.  Co.  V.  Voight,  176  U.  S.  498,  518,  44 
L.    Ed.    560. 

21.  State  statute  denying  to  postal  clerk 
rights  cf  passenger. —  Martin  ?■.  Pittsburg, 
etc.,  R.  Co.,  203  U.  S.  284,  51  L.  Ed.  184; 
Price  V.  Pennsylvania  R.  Co.,  113  U.  S. 
218,  28   L.   Ed.  980. 

A  railway  postal  clerk,  injured  by 
a  railroad  upon  which  he  is  employed, 
has  no  other  or  greater  rights  than  those 
given  by  the  laws  of  the  state  wherein  his 
injury  occurs,  and  where  a  valid  state 
statute  denies  to  him  the  rights  of  a  pas- 
senger and  puts  him  on  the  footing  of  an 
emplcyee,  he  cannot  recover,  in  an  action 
brought  in  another  state,  as  for  injuries 
to  a  passenger.  Martin  v.  Pittsburg,  etc., 
R.   Co.,   203    U.    S.   284,   51    L.    Ed.    184. 

A  state  statute  which  classifies  certain 
persons,  including  railway  postal  clerks, 
employed  in  connection  with  railroads,  but 
not  employed  by  them,  with  employees, 
with  respect  to  their  rights  against  the 
railroad  for  injuries,  and  which  deprives 
such  person  of  the  rights  of  passengers,  is 
not  in  conflict  with  any  provision  of  the 
federal  constitution.  iVfartin  v.  Pittsburg, 
etc.,  R.  Co..  203  U.  S.  284,  51  L.  Ed.  184 
(construing  Pennsylvania  act  of  April  4, 
1868,   P.   L.   58). 

The  person  to  be  carried  with  the  mail 
matter,  without  extra  charge,  is  no  more 
a  passenger  because  he  is  in  charge  of 
the  mail,  nor  because  no  other  compen- 
sation is  made  for  his  transportation, 
than  if  he  had  no  such  charge,  nor  does 
the  fact  that  he  is  in  the  employment  of 
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4.  Whether  Slaves  Carried  Are  Passengers  or  Goods. — The  liability  of 
the  carrier  for  negligence  resulting  in  injury  to  slaves  carried  on  its  trains  was 
held  to  be  governed  by  the  rules  as  to  its  liability  with  respect  to  passengers  and 
not  by  those  governing  the  carriage  of  goods. -- 

C.  Necessity  for  Express  Contract  between  Carrier  and  Passenjer. 
— Proof  of  a   formal  contract  is  not  required,  as  the  obligation  of  the  carrier 

•is  implied   from  his  undertaking  to  transport  the  passenger.^ 

D.  Degree  of  Care  Required — 1.  Care  Required  as  to  Passengers  ox 
Regular  Trains — a.  General  Rules — (1)  In  Absence  of  Statute. — When  car- 
riers undertake  to  convey  persons  by  the  powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they  be  held  to  the  greatest  possible  care  a;. J 
diligence.-^     Passengers  only  take  those  risks  which  the  utmost  care,  skill,  and 


the  United  States,  and  that  defendant  is 
bound  by  contract  with  the  government 
to  carry  him,  aflfect  the  ques.ion.  It 
would  be  just  the  same  if  the  company 
had  contracted  with  any  other  person  who 
had  charge  of  freight  on  the  train  to 
carry  him  without  additional  compensa- 
tion. The  statutes  of  the  United  States 
which  authorize  this  employment  and  di- 
rect this  service  do  not,  therefore,  make 
the  person  so  engaged  a  passenger,  or 
deprive  him  of  that  character.  Price  z: 
Pennsvlvania  R.  Co.,  113  U.  S.  218,  221, 
28    L.    Ed.    980. 

22.  Slaves  as  passengers. — Boj-ce  v.  An- 
derson. 2   Pet.   150,   7   L.   Ed.  379. 

23.  No  formal  contract  required. — The 
City  of  Panama.  101  U.  S.  453,  463.  25  L. 
Ed.  1061;  Philadelphia,  etc.,  R.  Co.  v. 
Derby.  14  How.  468,  14  L.  Ed.  502;  Han- 
nibal R.  Co.  V.  Swift,  12  Wall.  262,  20  L. 
Ed.    423. 

24.  Degree  of  care  required — In  gen- 
eral.—The  City  of  Panama,  101  U.  S.  453, 
462,  25  L.  Ed.  1061:  Philadelphia,  etc.,  R. 
Co.  V.  Derby.  14  How.  468,  14  L.  Ed.  502; 
Steamboat  New  World  v.  King,  16  How. 
469,  14  L.  Ed.  1019;  Pennsylvania  Co.  t. 
Roy,  102  U.  S.  451,  455,  26  L.  Ed.  141; 
Boyce  v.  Anderson,  2  Pet.  150,  159,  7  L. 
Ed.  379;  New  York,  etc.,  R.  Co.  z'.  Lock- 
wood,  17  Wall.  357,  374.  21  L.  Ed.  627; 
Indianapolis,  etc..  R.  Co.  v.  Horst,  93  U. 
S.  291,  296.  23  L.  Ed.  89?;  Wabash  R.  Co. 
r.  McDaniels,  107  U.  S.  454.  462,  27  L. 
Ed.  605;  Shoemaker  z'.  Kingsburv,  12 
Wall.    369,    20    L.    Ed.    432. 

The  smallest  negligence  will  render  the 
carrier  liable.  The  City  of  Panama,  101 
U.    S.   453.   462,   25    L.    E'd.    1061. 

Any  negligence,  in  such  cases,  may 
well  deserve  the  epithet  of  "gross."  Phil- 
adelphia, etc..  R.  Co.  v.  Derby.  14  How. 
468.  485,  14  L.  Ed.  502;  New  York,  etc., 
R.  Co.  V.  Lockwood.  17  Wall.  357,  21  L. 
Ed.  627;  Indianapolis,  etc.,  R.  Co.  z'. 
Horst,  93   U.   S.  291,  296,  23  L.   Ed.   898. 

"The  terms  in  question  do  not  mean  all 
the  care  and  diligence  the  human  mind 
can  conceive  of,  nor  such  as  will  render 
the  transportation  free  from  any  possible 
peril,  nor  such  as  would  drive  the  carrier 
from  his  business.  It  does  not,  for  in- 
stance, require,  with  respect  to  either 
passenger  or  freight  trains,  steel  rails  and 


iion  or  granite  cross  ties,  because  such 
ties  are  less  liable  to  decay,  and  hence 
safer  than  those  of  wood;  nor,  upon 
fre  ght  trains,  airbrakes,  bell  pulls,  and  a 
brakesman  upon  every  car;  but  it  does 
emphatically  require  every  thing  neces- 
sary to  the  security  of  the  passenger  upon 
either,  and  reasonably  consistent  with  the 
business  of  the  carrier,  and  the  means 
of  conveyance  employed."  Indianapolis, 
etc.,  R.  Co.  z'.  Horst.  93  U.  S.  291.  296,  23 
L.    Ed.    S98. 

Utmcst  caution  characteristic  of  very 
careful  prudent  men. — The  carrier  is  re- 
quired, as  to  passengers,  to  observe  the 
utmost  caution  characteristic  of  very 
careful  prudent  men.  Pennsylvania  Co.  i;. 
Roy.   102  U.  S.  451,  456.  26   L.   Ed.   141. 

Duty  to  do  all  that  human  skill  and 
foresight  can  suggest. — Although  the  car- 
rier does  not  warrant  the  safety  of  the 
passengers,  at  all  events,  yet  his  under- 
taking and  liability,  as  to  them,  goes  to 
the  extent  that  he  or  his  agents,  where 
he  acts  by  agents,  shall  possess  compe- 
tent skill,  and,  as  far  as  human  care  and 
foresight  can  go,  he  will  transport  them 
safely.  Stokes  z:  Saltonstall,  13  Pet.  181, 
10  L.  Ed.  115;  Railroad  Co.  z:  Pollard, 
22  Wall.  341,  22  L.  Ed.  877;  Pennsylvania 
Co.  V.  Roy,  102  U.  S.  451,  455,  26  L.  Ed. 
141. 

Extraordinary  vigilance  aided  by  high- 
est skill. — A  carrier  of  passengers  is  re- 
soonsible  for  injuries  received  bj^  pas- 
sengers in  the  course  of  their  transporta- 
tion which  might  have  been  avoided  or 
guarded  against  by  the  exercise  upon  his 
part  of  extraordinary  vigilance,  aided  by 
the  highest  skill.  Pennsylvania  Co.  v. 
Roy,  102  U.  S.  451,  456.  26  L.  Ed.   141. 

Care  required  by  railroad  distinguished 
from  care  required  cf  carriers  by  stage 
coaches. — "Carriers  of  passengers  even  in 
street  cars  are  bound  to  a  higher  degree 
of  care,  skill  and  vigilance  in  the  prepara- 
tion and  management  of  their  vehicles  of 
conveyance  than  were  required  of  the 
owners  of  the  stage  coaches,  as  well  on 
account  of  the  greater  number  trans- 
ported at  the  same  time  as  the  constant 
ingress  and  egress  of  the  persons  enter- 
insT  or  leaving  the  c?r"  Washington,  etc.. 
R.^Co.  :'.  Var'nell,  98  U.  S.  479,  480,  25  L. 
Ed.   233. 
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caution  of  the  carrier,  in  the  preparation  and  management  of  the  means  of  convey- 
ance, are  unable  to  avert. -^  AUhough  bound  to  a  high  degree  of  care,  a  carrier 
of  passengers  is  not.  in  the  absence  of  statute,  an  insurer  of  the  passenger's 
safety.-^ 

(2)  Under  Statute. — The  carrier's  h'abihty  may  be  extended  by  statute  to  em- 
brace all  cases  except  where  the  injury  is  due  to  the  criminal  negligence  of  the 
passenger  or  his  violation  of  an  express  rule  of  the  carrier  actually  brought  to 
his  notice,  and  a  corporation  accepting  a  charter  under  the  laws  of  a  state  whose 
statutes  so  provide  cannot  complain  that  they  are  invalid.-" 

b.  Distinguished  from  Care  Required  of  Carriers  of  Goods. — Owners  of  vessels 
engaged  in  carrying  passengers  assume  obligations  somewhat  different  from  those 
whose  vehicles  or  vessels  are  employed  as  common  carriers  of  merchandise. 
Obligations  of  the  kind  in  the  former  case  are  in  some  respects  less  extensive  and 
more  cjualified  than  in  the  latter,  as  the  owners  of  the  vehicle  or  vessel  carrying 
passengers  are  not  insurers  of  the  lives  of  their  passengers,  nor  even  of  their 
safety ;  but  in  most  other  respects  the  obligations  assumed  are  equally  compre- 
hensive, and  perhaps  even  more  stringent. ^-'^ 

c.  Distinguished  from  Care  Ozved  to  Strangers  or  Trespassers. — A  railroad 
company  owes  to  one  standing  towards  it  in  the  relation  of  a  passenger  a  different 
and  higher  degree  of  care  from  that  which  is  due  to  mere  trespassers  or  strangers, 
and  it  is  conversely  equally  true  that  the  passenger,  under  given  conditions,  has 
a  right  to  rely  upon  the  exercise  by  the  road  of  care;  and  the  question  of 
whether  or  not  he  is  negligent,  under  all  circumstances,  must  be  determined  on 
due  consideration  of  the  obligation  of  both  the  compan\'  and  the  passenger.-^ 

2.  C.\RE  Required  as  to  Passengers  on  Freight  Trains. — The  rule  of 
law  tliat  the  standard  of  duty  on  the  part  of  a  carrier  of  passengers  should  be  ac- 
cording to  the  consequences  that  may  ensue  from  carelessness,  applies  as  well 
to  freight  trains  as  to  passenger  trains.  It  is  founded  deep  in  public  policv  and 
is  approved  by  experience,  and  sanctioned  by  the  plainest  principles  of  reason  and 
justice.-^  "^ 


25.  Risks    taken     by     passenger. — The 

City  of  Panama.   101   U.  S.  4j:{,  4G2,  25  L.- 
Ed.   1061. 

26.  Not  an  insurer. — Railroad  Co.  v. 
Jones,   95    U.   S.   439,   24    L.    Ed.    oOfi. 

27.  Extension  of  liability  by  statute  to 
all  cases  except  where  passenger  crimi- 
nally negligent,  etc. — Chicago,  etc.,  R.  Co. 
V.  Zernecke,  183  U.  S.  582,  46  L.  Ed.  339; 
Chicago,  etc.,  R.  Co.  v.  Eaton.  183  U.  S. 
589,  46  L.   Ed.   341. 

What  is  criminal  negligence  within 
meaning  of  statute — ■"In  Omaha,  etc.,  R. 
Co.  V.  Chollette,  33  Neb.  143,  the  words 
of  the  statute  exempting  railroad  com- 
panies from  liability,  'where  the  injury 
done  arose  from  the  criminal  negligence 
of  the  persr^ns  injured,'  were  defined  to 
mean  'gross  negligence,'  'such  negligence 
as  would  amount  to  a  flagrant  and  reck- 
less disregard,'  by  the  passenger,  of  his 
own  safety,  and  'amount  to  a  willful  in- 
difference to  the  injury  liable  to  follow.' 
This  definition  was  approved  in  subse- 
quent cases."  Chicago,  etc.,  R.  Co.  v. 
Zernecke,  183  U.  S.  582,  585,  4G  L.  Ed  339 
See.    generally,    the    title    NEGLIGENCE. 

28.  Distinguished  from  care  required  of 
carrier  of  goods. — Wasliington,  etc.,  R. 
Co.  V.  Varnell,  98  U.  vS.  470,  r5  L.  Ed. 
233;   The   City  of   Panama,   101   U.   S.   453, 


462,  25  L.  Ed.  1061;  Stokes  v.  Saltonstall, 
13    Pet.    181,    191.    10    L.    Ed.    115. 

"It  is  certainly  a  sound  principle  that 
a  contract  to  carry  passengers  differs 
from  a  contract  to  carry  goods.  For  the 
goods,  the  carrier  is  answerable,  at  all 
events,  except  the  act  of  God  and  the 
public  enemy.  But  although  lie  does  not 
warrant  the  safety  of  the  passengers,  at 
all  events,  yet  his  undertaking  and  lia- 
bility as  to  them,  go  to  this  extent,  that 
he.  or  his  agent,  if.  as  in  this  case,  he 
acts  by  agent,  shall  possess  competent 
skill;  and  that  so  far  as  human  care  and 
fortsi;:;ht  can  go,  he  will  transport  them 
safely."  Stokes  v.  Saltonstall,  13  •  Pet. 
181.   191.   10   L.    Ed.    115. 

29.  Distingvished  frcm  care  owed  to 
strangers  or  passengers. — Warner  v.  Bal- 
timore, etc.,  R.  Co.,  IGS  U.  S.  339.  346,  42 
L.    Ed.   491. 

SO.  As  to  passengers  on  freight  trains. — 
Indianapolis,  itc  Jv.  Co.  v.  lie  rst.  93  U. 
S.  291,  23  L.  Ed.  898;  New  York,  etc..  R. 
Co.  V.  Lockwood.  17  Wall.  357,  21  L.  Ed. 
627. 

"Life  and  limb  are  as  valuable,  and 
there  is  the  same  right  to  safety,  in  the 
caborse  as  in  the  palace  car.  The  same 
formidable  power  gives  the  traction  in 
both    cases.      The    rule    is    uniforuilj'     ap- 
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3.  Care  Required  as  to  Passengers  on  Construction  Trains. — When 
contractors  for  building  a  railroad,  running  a  .construction  train,  consent  to  take 
a  passenger  for  hire  on  their  train,  they  are  private  carriers  for  hire,  and  are 
only  bound  to  exercise  such  care  and  skill  in  the  management  and  running  of  the 
train  as  prudent  and  cautious  men,  experienced  in  that  business,  are  accustomed 
to  use  under  similar  circumstances.-'^^ 

E.  Tickets  and  Fares — 1.  Right  oe  Passenger  to  Rely  on  Statements 
OF  Agent. — Where  there  is  nothing  on  the  face  of  the  ticket  to  show  that  a  stop- 
over ticket  from  the  conductor  is  required  of  a  passenger  as  a  condition  prec- 
edent to  his  resuming  his  journey  after  a  stop  over,  and  there  is  no  evidence  that 
notice  or  knowledge  of  the  existence  of  the  rules  of  the  carrier  with  respect  to 
stopover  privileges  was  brought  home  to  the  passenger  at  the  time  of  purchasing 
the  ticket  or  subsequently,  it  is  proper  for  him  to  rely  upon  what  the  ticket  agent 
told  him  with  respect  to  the  stopover  in  reply  to  his  inquiry  made  when  pur- 
chasing the  ticket.-^ 2 

2.  Conditions  in  Ticket — a.  Binding  Effect  on  Passenger  in  General. — A 
passenger  signing  a  ticket  when  purchasing  it  is  bound  by  its  conditions  whether 
he  read  them  or  not."^ 

b.  Condition  as  to  Stamping,  etc.,  of  Round  Trip  Tickets. — A  clause  in  a 
round  trip  ticket  requiring  it  to  be  stamped  by  the  agent  at  the  other  end  of  the 
route  before  it  shall  be  good  for  return  fare,  is  binding  on  the  passenger,  and  if  he 
attempts  to  ride  on  the  ticket  without  having  it  stamped,  he  may  be  ejected  from 
the  train.^-*     And  such  condition  cannot  in  general  be  waived  by  the  employees 


plied  to  passenger  trains.  The  same  con- 
siderations apply  to  freight  trains;  the 
same  dangers  are  common  to  both.  Such 
care  and  diligence  are  as  effectual  and  as 
important  upon  the  latter  as  upon  the 
former,  and  not  more  difficult  to  exer- 
cise. There  is  no  reason,  in  the  nature 
of  things,  why  the  passenger  should  not 
be  as  safe  upon  one  as  the  other.  With 
proper  vigilance  on  the  part  of  the  car- 
rier, he  is  so."  Indianapolis,  etc.,  R.  Co. 
V.  Horst,  93  U.  S.  291,  296,  23  L.  Ed.  898. 
In  an  action  against  a  railroad  com- 
pany for  injuries  received  by  a  passenger 
upon  its  road,  it  is  not  error  for  the  court 
to  instruct  the  jury  "that  a  person  taking 
a  cattle  train  is  entitled  to  demand  the 
highest  possible  degree  of  care  and  dili- 
gence regardless  of  the  kind  of  train  he 
takes."  Indianapolis,  etc.,  R.  Co.  v.  Horst, 
93  U.  S.  291,  23  L.  Ed.  898;  New  York, 
etc.,  R.  Co.  V.  Lockwood,  17  Wall.  357, 
21    L.   Ed.   627. 

31.  As  to  passengers  on  construction 
trains — Shoemaker  v.  Kingsbury,  12  Wall. 
369,     20     L.     Ed.     432. 

The  passenger  in  such  case  takes  upon 
himself  the  risks  incident  to  the  mode  of 
conveyance.  Shoemaker  v.  Kingsbury,  12 
Wall.   369,   20   L.   Ed.   432. 

Where  an  accident  occurs  to  a  passen- 
ger carried  on  such  a  train,  by  the  car  in 
which  he  was  carried  being  thrown  off 
the  track,  the  contractors  are  not  respon- 
sible, unless  the  accident  is  directly  at- 
tributable to  their  negligence  or  unskill- 
fulness  in  that  particular;  that  is  to  say,  in 
the  mana,gement  and  running  of  the  train. 
Accordingly,  an  instruction  that  it  is  in- 
cumbent on  the  defendants  to  prove  that 


the  agents  and  servants  in  charge  of  the 
train  were  persons  of  competent  skill,  of 
good  habits,  and  in  everj'  respect  quali- 
fied and  suitably  prepared  for  the  busi- 
ness in  which  they  were  engaged,  and 
that  they  acted  on  this  occasion  with  rea- 
sonable skill,  and  with  the  utmost  pru- 
dence and  caution,  was  held  erroneous,  in 
that  it  turned  the  attention  of  the  jury 
from  the  question  at  issue  for  thei'r  de- 
termination, and  directed  it  to  the  skill, 
habits,  and  attainments  for  their  business 
of  the  agents  and  servants  of  the  defend- 
ants, as  well  as  to  their  conduct  on  the 
occasion  of  the  accident.  Shoemaker  v. 
Kingsbury,    12   Wall.   369,  20   L.   Ed.   432. 

32.  Right  to  rely  on  statements  of 
ticket  agent — New  York,  etc.,  R.  Co.  v. 
Winter,    143   U.   S.   60,   69,   36    L.    Ed.   71. 

Passengers  on  railroad  trains  are  not 
presumed  to  know  the  rules  and  regu- 
lations which  are  made  for  the  guidance 
of  the  conductors  and  other  employees  of 
railroad  companies,  as  to  the  internal  af- 
fairs of  the  company,  nor  are  they  re- 
quired to  know  them.  New  York,  etc.,  R. 
Co.  V.  Winter.  143  U.  S.  60,  69,  36  L. 
Ed.   71. 

33.  Binding  effect  of  conditions  in 
ticket. — Boylan  v.  Hot  Springs  R.  Co., 
132   U.   S.   146,  33  L.  Ed.   290. 

34.  Condition  as  to  stamping  round 
trip  tickets. — Boylan  t'.  Hot  Springs  R. 
Co.,  132  U.  S.  146,  33  L.  Ed.  290;  Penn- 
sylvania R.  Co.  V.  Wabash,  etc.,  R.  Co., 
157  U.  S.  225,  229,  39  L.  Ed.  682;  Mosher 
V.  St.  Louis,  etc.,  R.  Co.,  127  U.  S.  39D, 
32    L.    Ed.    249. 

Where  a  round  trip  ticket,  sold  at  re- 
duced rates,  contains  a  stipulation  signed 
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of  the  company.-''  If  tlie  ticket  is  over  several  connecting  lines,  but  exempts  the 
seller  from  liability  for  acts  done  on  lines  other  than  its  own,  there  is  no  liability 
on  the  seller  for  ejection  by  one  of  the  connecting  roads  for  failure  to  have  the 
ticket  stamped,  even  though  the  passenger  went  to  the  ticket  office  of  that  line 
for  that  purpose  and  found  no  agent  there. ^'^ 

c.  Conditions  as  to  Stopovers. — A  passenger  who  is  informed  that  no  stopover 
ticket  is  necessary,  and  who  stops  ofif  at  a  station,  has  a  right  to  continue  his 
journey  on  his  original  ticket,  in  accordance  with  the  advice  given  him  by  the 
agent,  and,  if  ejected,  the  company  is  liable.^" 

3.  Parol  Evide:xce  to  Show  Contract. — While  it  may  be  admitted,  as  a 
general  rule,  that  the  contract  between  the  passenger  and  the  railroad  company  is 
made  up  of  the  ticket  which  he  purchases,  and  the  rules  and  regulations  of  the 
road,  yet  it  does  not  follow  that  parol  evidence  of  wliat  was  said  between  the 
passenger  and  the  ticket  seller  from  whom  he  purchased  his  ticket,  at  the  time 
of  such  purchase,  is  inadmissible,  as  going  to  -make  up  the  contract  of  carriao-e 
and  forming  a  part  of  it.-'*' 

F.    Duties  and  Liabilities  as  to  Transportation — 1.  In  General. It  is 


by  the  purchaser  that  the  ticket  shall  not 
be  good  for  return  passage  unless 
stamped  by  the  ticket  agent  at  the  sta- 
tion of  the  company  to  which  the  pas- 
senger is  going,  and  that  no  agent  of  the 
company  may  waive  or  modify  the  con- 
ditions or  terms  of  the  ticket,  such  stipu- 
lation is  valid  and  binding  on  the  pur- 
chaser and  where  he  is  ejected  from  the 
train  upon  refusal  of  the  ticket  by  the 
conductor,  and  the  refusal  of  the  pas- 
senger to  pay  cash  fare,  he  cannot  re- 
cover although  his  ticket  was  punched 
and  his  baggage  checked  by  the  agents 
of  the  company,  before  he  attempted  to 
board  the  train.  Boylan  v.  Hot  Springs 
R.   Co.,    132    U.    S.    146.   33    L.    Ed.    290. 

35.  Power  of  agents  to  waive  condi- 
tions.— Mosher  v.  St.  Louis,  etc.,  R.  Co., 
127  U.  S.  390,  394,  33  L.  Ed.  249;  Boylan 
V.  Hot  Springs  R.  Co.,  132  U.  S.  146.  33 
L.  Ed.  290.  Thus,  in  Boylan  v.  Hot 
Springs  R.  Co.,  132  U.  S.  146.  33  L.  Ed. 
290,  it  was  held  that  the  fact  that  the 
gateman  admitted  the  passenger  on  his 
showing  his  ticket,  and  the  conductor 
punched  his  baggage  upon  sight  of  the 
ticket,  did  not  waive  the  condition.  And 
in  Mosher  v.  St.  Louis,  etc.,  R.  Co..  127 
U.  S.  390.  394,  32  L.  Ed.  249,  the  court 
said:  "By  the  express  contract  between 
the  parties,  therefore,  the  plaintiff  had 
no  right  to  a  return  passage  under  the 
ticket,  unless  it  bore  the  stamp  of  the 
agent  at  Hot  Springs.  Such  a  stamp  was 
made  by  the  contract  a  condition  prece- 
dent to  the  right  to  a  return  passage,  and 
no  agent  or  employee  of  the  defendant 
was    authorized    to    waive    that    conditinn." 

36.  Failure  to  stamp  due  to  absence  of 
rrsnt  of  ccnnecting  carrier. — .-V  railroad 
crmpanj'  sold  a  ronml  trip  ticket  over  its 
rr  nd  and  a  connecting  line,  the  ticket  con- 
t.-'ning  a  contract,  signed  by  the  pur- 
chpser,  by  which  he  agreed  with  the  sev- 
eral companies  that  the  company  selling 
the  ticket  only  acted  as  agent  and  was  not 
to  be  responsible  beyond  its  own  line,  and 


tliat  the  ticket  was  not  good  for  a  return 
passage  unless  the  holder  identified  him- 
self as  the  original  purchaser  to  the  satis- 
faction of  the  agent  of  the  connecting  line 
within  a  certain  number  of  days  from  the 
date  of  sale,  and  when  signed,  dated  and 
stamped  by  said  agent;  that  the  pur- 
chaser should  sign  his  name  and  identify 
liimself  whenever  called  upon  to  do  so 
by  any  agent  or  employee  of  either  com- 
pany; and  that  no  agent  of  either  com- 
pany might  waive  these  conditions.  The 
purchaser  presented  himself  for  the  re- 
turn passage  within  the  time  designated 
and  within  a  reasonable  time  before  the 
departure  of  the  train,  and  went  to  the 
ticket  ofifice  and  offered  to  identify  him- 
self and  have  the  ticket  stamped,  but  as 
no  agent  was  there,  he  took  the  train 
with  the  unstamped  ticket,  and  was 
ejected  by  the  conductor  of  the  connect- 
ing line,  upon  his  refusal  to  pay  fare.  It 
was  held  that  he  could  not  recover 
against  the  company  selling  the  ticket 
Mosher  v.  St.  Louis,  etc.,  R.  Co.,  127  U 
S.    390,    32    L.    Ed.    249. 

37.  Conditions  as  to  stopover. — Where 
a  passenger  applying  for  a  ticket  told  the 
agent  that  he  wanted  a  stopover  privi- 
lege for  a  station  where  stopover  privi- 
leges were  usually  allowed,  and  was  in- 
formed that  he  could  procure  it  from  the 
conductor  on  the  train,  and  when  he  re- 
quested the  conductor  for  a  stopover 
ticket,  the  conductor  told  him  that  none 
Avas  necessary,  the  punched  ticket  being 
sufficient,  and  after  stopping  over  at  the 
station,  boarded  another  train  and  pre- 
sented the  ticket  to  the  conductor  who 
refused  to  receive  it  and  ejected  the  pas- 
senger, upon  his  refusal  to  pay  fare,  it 
was  held,  that  the  company  was  liable. 
New  York,  etc.,  R.  Co.  v.  Winter,  143  U. 
S.    60,   36   L.    Ed.    71. 

38.  Parol  evidence  to  show  contract. — 
New  York,  etc..  P.  Co.  ?■.  Winter,  143  U 
S.  60,  69,  36  L.  Ed.  71.  See.  generallv 
the    title    PAROL    EVIDENCE. 
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the  duty  of  a  carrier  of  passengers  to  safely  carry  and  deliver  the  passengers,-" ** 
and  it  is  not  excused  trom  this  duty  because  of  the  existence  of  facts  which  au- 
thorized it  to  refuse  to  accept  them  as  passengers  in  the  first  instance.-*'^ 

2.  Duties  as  to  Track  and  Roadbed — a.  Construction  and  Maintenance. — It 
is  the  duty  of  the  railroad  company  to  so  construct  its  track  and  roadbed  that  they 
shall  be  reasonably  safe,  and  to  maintain  them  in  a  reasonably  safe  condition.-*^ 
It  must  exercise  care  in  the  construction  of  cuts  and  fills  to  avoid  injury  from 
overhanging  banks,  rocks  or  debris  created  by  the  common  processes  of  nature."* ^ 
While  the  company  is  not  liable  where  the  roadbed  is  rendered  unsafe  by  the 
act  of  God,'*^  a  rain  of  not  unusual  violence,  and  the  probable  results  thereof  in 
softening  the  superficial  earth,  are  not  to  be  considered  as  an  act  of  God  so  as 
to  excuse  a  carrier  of  passengers  for  an  injury  resulting  there  from.-*-* 

b.  Duty  to  Keep  Track  Clear  of  Obstructions  or  Other  Trains. — A  rail- 
road company  engaged  in  the  carriage  of  passengers  is  bound  to  keep  its  track  free 
from  obstructions,^^  and  to  see  that  cars  which  it  uses  on  side  tracks  are  secured 
in  place,  so  that  they  will  not  come  upon  the  track  to  overthrow  any  train  that 
may  come  along,^*^  and  the  fact  that  an  engineer  having  the  control  of  a  colliding 


39.  Duty  to  safely  carry  and  deliver. — 

Washington,  etc.,  R.  Co.  v.  Harmon.  147 
U.  S.  571,  5S0,  37  L.  Ed.  284;  Hannibal  R. 
Co.  r.   Swift.   12   Wall.   262,  20   L.    Ed.   423. 

40.  Duty  where  carrier  could  have  re- 
fused to  accept  passenger. — If  a  com- 
mon carrier  of  passengers  and  of  goods 
and  merchandise  have  reasonable  ground 
for  refusing  to  receive  and  carry  persons 
applying  for  passage,  and  their  baggage 
and  other  property,  he  is  bound  to  in- 
sist at  the  time  upon  such  ground  if  de- 
sirous of  avoiding  responsibility.  If  not 
thus  insisting,  he  receives  the  passen- 
gers and  their  baggage  and  other  prop- 
erty, his  liability  is  the  same  as  though 
no  ground  for  refusal  existed.  Hannibal 
R.  Co.  V.  Swift,  12  Wall.  262,  20  L.  Ed.  123. 

41.  Duty  as  to  track  and  roadbed. — 
Gleeson  v.  Virginia  Midland  R.  Co.,  140 
U.    S.   435.   440,    35    L.    Ed.    458. 

42.  Construction  cf  cuts  and  fills — 
Gleeson  f.  Virginia  Midland  R.  Co.,  140 
U.    S.    4.T5,    440,    35    L.    Ed.    458. 

"To  all  intents  and  purposes  a  railroad 
track  which  runs  through  a  cut  where  the 
banks  are  so  near  and  so  steep  that  the 
usual  laws  of  giavity  will  bring  upon  the 
track  the  debris  created  by  the  common 
processes  of  nature,  is  overhung  by  those 
banks.  Ordinary  skill  would  enable  the 
engineers  to  foresee  the  result,  and  or- 
dinary prudence  should  lead  the  company 
to  guard  against  it.  To  hold  any  other 
view  would  be  to  overbalance  the  price- 
less lives  of  the  traveling  public  by  a 
mere  item  of  increased  expense  in  the 
construction  of  railroads;  and  after  all,  an 
item,  in  the  great  number  of  casrs,  of  no 
great  moment."  Gleeson  v.  Virginia  Mid- 
land R.  Co.,  140  U.  S.  435,  440,  35  L.  Ed. 
458. 

43.  Roadbed  rendered  unsafe  by  act  of 
God. — Extraordinary  floods,  storms  of 
:;n'jsual  violence,  sudden  tempests,  severe 
frosts,  great  droughts,  lightnings,  earth- 
'  uakes,  sudden  deaths  ard  illnesses,  have 
been  held   to  be   "acts   of   God,"   excusing 


the  carrier  from  liability  for  injuries  due 
to  such  causes.  Gleeson  v.  Virginia  Mid- 
land R.  Co.,  140  U.  S.  435,  439,  35  L.  Ed. 
458. 

44.  Rain  not  to  be  considered  as  act  of 
Gcd. — Gleeson  z'.  Virginia  Midland  R. 
Co.,    140    U.    S.    435,    439,   35    L.    Ed.    458. 

x^n  accident  was  caused  by  a  land- 
slide, which  occurred  in  a  cut  some  fifteen 
or  twenty  feet  deep.  The  defendant  gave 
evidence  tending  to  prove  that  rain  had 
fallen  a  day  or  so  before  the  accident  and 
the  claim  was  that  the  slide  was  produced 
by  the  loosening  of  the  earth  by  the  rain. 
It  was  held  that  such  an  ordinary  occur- 
rence was  not  einbraced  by  the  technical 
phrase  "an  act  of  God,"  there  being  no 
evidence  that  the  rain  was  of  extraor- 
dir.ary  character,  or  that  any  extraordi- 
nary results  followed  it.  "It  was  a  com- 
mon, natural  event;  such  as  not  only 
might  have  been  foreseen  as  probable, 
but  also  must  have  been  foreknown  as 
certain  to  come.  Against  such  an  event 
it  was  the  duty  of  the  company  to  have 
guarded."  Gleeson  z'.  Virginia  IMidland 
R.   Co.,   140   U.   S.   435,   439.  35    L.   Ed.   458. 

45.  Duty  to  keep  track  clear — Union 
Pac.  R.  Co.  v.  Harris,  158  U.  S.  326,  39  L. 
Ed.  1003;  Farlow  v.  Kelli^  108  U.  S.  288, 
291,  27  L.  Ed.  726;  Philadelphia,  etc.,  R. 
Co.  t'.   Derby,  14  How.  468,  14  L.  Ed.  502. 

46.  Duty  to  avoid  collision  with  trains 
on  sidetrack. — Union  Pac.  R.  Co.  z'.  Har- 
ris, 158  U.  S.  326,  39  L.  Ed.  1003;  Far- 
low  c'.  Kelly,  108  U.  S.  288,  291,  27  L. 
Ed.    726. 

The  culpable  negligence,  of  the  man- 
agers of  the  road  in  leaving  the  freight 
car  to  stand  on  the  side  track,  so  near  the 
main  track  as  to  make  a  collision  with 
the  approaching  train  inevitable,  renders 
the  companv  liable  for  resulting  injuries. 
Farlow  z:  Kellv,  108  U.  S.  288,  291.  27 
L.    Ed.    726. 

In  Union  Pac.  R.  Co.  z>.  Harris,  1-8  U. 
S.  326,  39  L.  Ed.  1003,  the  company  was 
held   liable    for   injuries    caused   by   a    col- 
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train  or  locomotive  was  forbidden  to  run  on  the  track  at  the  time,  and  had  acted 
in  disobedience  of  such  orders,  is  no  defense."*" 

3.  Duties  as  to  Vehicles  and  Means  of  Carriage — a.  In  General. — The 
caution  and  vigilance  required  of  a  carrier  of  passengers  must  necessarily  be  ex- 
tended to  all  the  agencies  or  means  employed  by  the  carrier  in  the  transportation 
of  the  passenger.  Among  the  duties  resting  upon  him  is  the  important  one  of 
providing  adequate  cars  or  vehicles  sufficiently  secure  as  to  strength  and  other 
requisites,  for  the  safe  conveyance  of  passengers,  and  for  the  slightest  negligence 
or  fault  in  this  regard,  the  carrier  is  liable.-*'^  Carriers  by  stage  coach  must  have 
safe  horses  and  a  competent  driver."*^  The  question  of  the  liability  of  the  carrier 
is  unaffected  by  the  fact  that  the  vehicle,  or  other  apparatus,  was  purchased  of 
another,  if  the  defect  is  one  that  might  have  been  discovered  by  any  known 
means. ^'^ 

b.  D\ity  to  Provide  Suitable  Accommodations. — A  carrier  of  passengers  has 
a  duty,  arising  from  the  public  nature  of  its  employment  to  furnish  for  the  use 
of  passengers  on  its  lines  such  accommodations  as  are  reasonably  required  by  the 
existing  conditions  of  passenger  traffic.'' ^ 

c.  Duty  to  Proz'ide  Seats. — The  mere  failure  of  a  ferry  company  to  provide  a 
seat  for  a  passenger  on  one  of  its  boats  is  not,  in  law,  and  of  itself,  proof  of  negli- 
gence, where  it  does  not  appear  that  a  less  number  was  provided  than  was  cus- 
tomary and  sufficient  for  those  who  ordinarily  preferred  to  be  seated  while  making 
the  passage  across  the  river .'^^ 

d.  Duty  to  Provide  Equal  Accommodations. — As  to  duty  to  provide  equal  ac- 
commodations for  white  and  colored  persons,  see  the  title  Cix'il  Rights,  and 
cross  references  there  given. 

e.  Use  of  Vehicles  of  Another  Corporation — (1)  Right  to  Use. — A  carrier  of 
passengers  may  use  an  instrumentality  of  another  corporation  in  order  that  it 
may  properly  discharge  its  duty  to  the  public.  So  long  as  its  lines  are  supplied 
with  the  requisite  number,  it  is  immaterial  who  owns  them."'-^  And  carriers  are 
not  permitted  to  escape  responsibility  upon  the  ground  that  the  cars  or  vehicles 
used  by  them,  and  from  whose  insufficiency  injury  has  resulted  to  the  passenger, 
belong  to  others.-^'* 

lision  with  a  car  loaded  witli  coal  for  a  51.  Duty  to  provide  sufficient  accom- 
coal  company  which  had  escaped  from  the  mcdaticns. — Chicago,  etc.,  R.  Co.  v.  Pull- 
side    track    and    run   upon    the    main    track.  man,    etc..    Car    Co.,    139    U.    S.    79,    89,    35 

47.  Unauthorized  presence  of  another  ]..  Ed.  97;  Hall  v.  DeCuir,  95  U.  S.  485, 
train   on   track.— Philadelphia,   etc..    R.    Co.  503,    24    L.    Ed.    547. 

v.   Derby,   14   How.   4HS,    14   L.   Ed.   502.  "Where  the  passenger  embarks  without 

48.  Duty_  as  to  vehicles  or  means  of  making  any  special  contract,  and  without 
carriage. — Pennsylvania  C".  v.  Roy,  H)2  knowledge  as  to  what  accommodations 
U.  S.  451,  456,  26  L.  Ed.  141;  Chesapeake,  will  be  afforded,  the  law  implies  a  con- 
etc,  R.  Co.  V.  Howard,  178  U.  S.  153,  156,  tract  which  obliges  the  carrier  to  furnish 
44  L.  Ed.  1015;  The  City  of  Panama,  101  suitable  accommodations  according  to  the 
U.  S.  453,  462,  25  L.  Ed.  1061.  room    at    his    disposal;    but    the    passenger 

Persons     transported    in     such     convey-  in   such  a  case  is  not  entitled  to  any  par- 

ances    contract     with    the    proprietors    or  ticular    apartments    or    special    accommo- 

owners    of    the    conveyance   and    not    with  dations."      Hall    f.    DeCuir,    95    U.    S.    485, 

their   agents   as   principals,   and    the    ques-  503.  24   L.   Ed.  547. 

tion   of   the   liability   of   the    proprietor   or  52.     Duty    to    provide    Seats. — Burton    v. 

owner    is    wholly    unaffected    by    the    fact  West    Jersey    Ferry    Co.,    114    U.    S.    474, 

that    the    defective    ship,    car,    engine,    or  476,   29    L.    Ed.    215.      (Action    for   injurk's 

other     apparatus    was     purchased    of    an-  received    alleged    to   be    due    to    failure    of 

other,    if    the    defect    is    one    that    might  company  to  provide  a  seat.) 
have     been     discovered     by     any     known  53.     Right    to    use    vehicles    of    another 

means.      The    Citv   of    Panama,    101    U.    S.  corporation. — Chicasro,      etc.,      R      Co      v 

453.   462,  25   E.    Ed.    1061.  Pullman,    etc.,    Car    Co.,    139    U.    S.    79,    89, 

49.  Carriers    by    stage    coach. — Kennon  35   E.   Ed.  97. 

V.  Gilmer,  131  U.  S.  22,  33   L.  Ed.  110.  54.     Liability    fcr    injuries    due    to    cars 

50.  Defects  in  vehicles  purchased  of  used  but  not  owned  by  carrier — Pennsyl- 
another.— The  Citv  of  Panama,  101  U.  S.  vania  Cm.  i\  Ruv,  102  U  S.  451,  456  '26 
4.'>3,   462,    25    L.    Ed.    1061.  L.    Ed.   141. 
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(2)  Liability  for  Injuries  Due  to  Defects  in  Sleeping  Cars. — A  railroad  com- 
pany is  liable  to  a  passenger  for  injuries  received  during  the  course  of  his  journey 
by  the  falling  of  a  berth  of  a  sleeping  car  in  which  he  was  at  the  time  riding, 
although  the  ticket  entitling  him  to  ride  upon  the  sleeping  car  was  bought  of  a 
palace  car  company  and  not  of  the  railroad.''^ 

4.  Notice  or  Warning  of  Unknown  Dangers. — It  is  the  duty  of  a  carrier 
of  passengers  to  give  the  passenger  notice  or  warning  of  dangers  which  are  un- 
known to  him,  and  for  an  injury  resulting  from  a  neglect  of  this  duty  it  is  liable.^^ 

5.  Duty  to  Protect  Passenger  from  \'ioeence — a.  Acts  of  Strangers  or  Co- 
passengers. — A  common  carrier  is  bound,  as  far  as  practicable,  to  protect  its  pas- 
sen  o-ers,  while  being  conveyed,  from  violence  committed  by  stranger  and  copas- 
sengers.^" 

b.  Acts  of  Sen'ants  or  Employees — (1)  Acts  imthin  Scope  of  Employment — 
(a)  In  General. — The  misconduct  or  negligence  of  the  carrier's  servants  while 
transacting  the  company's  business,  and  when  acting  within  the  general  scope  of 
their  employment,  is,  of  necessity,  to  be  imputed  to  the  corporation,  which  con- 
stituted  them  agents   for   the  performance  of   its  contract  with  the  passenger. ^^ 

(b)  Enforcing  Regulations. — Although  in  the  enforcement  of  reasonable  reg- 
ulations established  by  the  carrier  for  the  conduct  of  its  business,  the  servant  may 
be  obliged  to  use  force,  the  law  will  not  protect  the  carrier  if  the  servant  uses 
excessive  or  unnecessarv  force.^^ 


55.  Liability  for  injuries  due  to  defects 
in  sleeping  cars. — Pennsylvania  Co.  z'. 
Roy  102  U.  S.  451,  26  L.  Ed.  141;  Union 
Pac.  R.  Co.  r.  Botsford.  141  U.  S.  250. 
35  L.  Ed.  734;  Chicago,  etc.,  R.  Co.  v. 
Pullman,  etc.,  Car  Co.,  139  U.  S.  79.  90. 
35  U  Ed.  97;  Chesapeake,  etc.,  R.  Co.  v. 
Howard.  178  U.  S.  153,  156,  44  L.  Ed. 
1015. 

The  law  will  not  permit  a  railroad  com- 
pany, engaged  in  the  business  of  carrying 
persons  for  hire,  through  any  device  or 
arrangement  with  a  sleeping  car  com- 
pany whose  cars  are  used  by  the  railroad 
company,  and  constitute  a  part  of  its 
train,  to  evade  the  duty  of  providing 
proper  means  for  the  safe  conveyance  of 
those  whom  it  has  agreed  to  convey. 
Pennsylvania  Co.  v.  Roy.  102  U  S.  451, 
457,   26    L.    Ed.    141. 

56.  Notice  or  warning  of  unknown  dan- 
ger.— Indianapolis,  etc.,  R.  Co.  v.  Horst, 
93  U.  S.  291,  23   L.   Ed.  898. 

A  drover  riding  on  a  cattle  train  was 
directed  to  get  on  top  of  the  train  until 
they  came  to  a  point  further  along  on  the 
road  when  a  caboose  would  be  attached. 
While  standing  upon  the  top  of  the  car. 
and  near  the  end  of  it,  the  trainmen  at- 
tempted to  couple  the  car  to  the  caboose, 
thereby  producing  a  quick  and  powerful 
concussion,  which  threw  the  plaintiff  be- 
tween the  car  on  which  he  was  standing 
and  the  one  beyond  it,  upon  the  coupling, 
inflicting  an  iniury  upon  him.  It  was 
held  that  the  plaintiff  was  entitled  to  warn- 
ing of  the  shock  that  would  occur  by  the 
coupling.  Indianapolis,  etc.,  R.  Co.  v. 
Horst,  93  U.  S.  291.  23  L.   Ed.  898. 

57.  Acts  of  strangers  or  other  passen- 
gers.— New  Jersey  Steamboat  Co.  f. 
Brockett,    121    U.    S.    637,    645,    30    L.    Ed. 


1049;   Xew  Orleans,  etc..  R.  Co.  v.  Jopes, 
142   U.   S.   18,   26,  35   L.   Ed.  919. 

Carriers  of  passengers  are  bound  to 
protect  their  passengers  against  mjury 
and  unlawful  assault  b^-  third  persons  rid- 
ing upon  the  same  conveyance,  so  far  as 
due  care  can  secure  that  result.  In  such 
case  their  liability  depends  upon  the  ques- 
tion of  negligence,  whether  they  improp- 
erly admitted  the  passenger  inflicting  the 
injury  upon  the  train.  New  Orleans,  etc., 
R.  Co.  z:  Jopes.  142  U  S.  18,  26,  35  U 
Ed.   919. 

58.  Acts  within  scope  of  employment. — 
New  Jersey-  Steamboat  Co.  z'.  Brockett, 
121  U  S.  637,  645,  30  L.  Ed.  1049;  New 
Orleans,  etc.,  R.  Co.  v.  Jopes.  142  U.  S. 
18,  26,  35  L.  Ed.  919;  Lake  Shore,  etc., 
R.  Co.  t'.  Prentice,  147  U.  S.  101,  109.  37 
L.  Ed.  97;  Indianapolis,  etc.,  R.  Co.  v. 
Horst.  93  U.  S.  291,  296,  23  L.  Ed.  898; 
Carpenter  z\  Washington,  etc.,  R.  Co., 
121  U.  S.  474,  30  L.  Ed.  1015;  Chicago, 
etc..  R.  Co.  V.  Ross,  112  U.  S.  377.  382, 
28  L.  Ed.  787;  Missouri,  etc..  R.  Co.  v. 
Mackey,   127   U.   S.    209,   32   L.    Ed.    107. 

"Whatever  care  and  precaution  maj'  be 
taken  in  conducting  its  business  (the 
business  of  a  common  carrier  of  passen- 
gers) or  in  selecting  its  servants,  if  in- 
jury happen  to  the  passengers  from  the 
negligence  or  incompetency  of  the  serv- 
ants, responsibility  therefor  at  once  at- 
taches to  it.  The  utmost  care  on  its  part 
will  not  relieve  it  from  liability,  if  the 
passenger  injured  be  himself  free  from 
contributory  negligence."  Missouri,  etc., 
R.  Co.  z\  Mackev,  127  U  S.  209.  32  L. 
Ed.    107. 

59.  Enforcing  regulations  of  carriers. 
— New  Tersev  Steamboat  Co.  z'.  Brockett. 
121  U.  S.  637.  646.  30  L.  Ed.  1049;  Xew 
Orleans,   etc.,    R.    Co.   v.   Jopes,    142   U.    S. 
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(2)  Acts  Outside  Scope  of  Employment. — While  a  carrier  does  not  insure  his 
passengers  against  every  conceivable  danger,  it  is  held  absolutely  to  agree  that 
its  own  servants  engaged  in  transporting  the  passenger  shall  commit  no  wrongful 
act  against  him,  and  it  is  liable  for  every  conceivable  wrongful  act  done  to  a  pas- 
senger by  its  train  hands  and  other  employees  while  they  are  engaged  in  trans- 
porting him,  no  matter  how  willful  and  malicious  the  act  may  be,  or  how  plainly 
it  may  be  apparent  from  its  nature  that  it  could  not  have  been  done  in  further- 
ance of  the  carrier's  business/''^ 

(3)  Acts  Done  by  Scrrant  in  Self-Defense. — If  the  servant  who  actuallv  causes 
the  injury  is  free  from  all  civil  and  criminal  liability  therefor,  his  employer  must 
also  be  entitled  to  a  like  immunity.  Hence  an  act  done  by  conductor  in  self-de- 
fense is  not  actionable.^  ^ 

6.  Ejection  of  Passengers — a.  Right  to  Eject  Passenger — { 1)  Misconduct 
during  Journey. — A  passenger  may  be  ejected  for  misconduct  during  the  journey .•'^ 

(2)  Drunkenness,  Insanity  or  Bad  CJvaracter. — While  a  carrier  may  refuse  to 
carry  one  who  is  drunk,  insane  or  whose  character  is  bad.  yet  if  it  receives  him. 
it  is  bound  to  fulfill  its  contract,  if  the  passenger  conducts  himself  properly  during 
the  voyage.^3 

(3)  Improper   Tickets,  etc. — See   ante.   "Tickets   and   Fares,"   II.   E.     As   to 


18,  25,  35  L.  Ed.  919.  See  also,  Denver, 
etc.,  R.  Co.  V.  Harris,  122  U.  S.  597,  608, 
30  L.  Ed.  1146;  New  York,  etc.,  R.  Co.  v. 
Winter,  143  U.  S.  60,  73,  36  L.  Ed.  71; 
Carpenter  z'.  Washinglon,  etc.,  R.  Co.,  121 
U.   S.   474,  30   L.   Ed.   1015. 

Ejection  of  passengers  on  street  cars. 
— Carpenter  ?'.  Washington,  etc.,  R.  Co., 
121  U.  S.  474,  30  L.  Ed.  1015.  See,  gener- 
ally, the  title   STREET    RAILROADS. 

60.  Acts  of  servants  or  employees  out- 
side scope  of  employment. — New  Orleans, 
etc..  R.  Co.  V.  Jopes,  142  U.  S.  18.  26,  35 
L.  Ed.  919;  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  645,  30  L.  Ed. 
1049;  New  York,  etc.,  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  Ed.  627;  Phil- 
adelphia, etc.,  R.  Co.  V.  Derby,  14  How. 
468.    14   L.   Ed.    502. 

Whether  the  act  of  the  servant  be  one 
of  omission  or  commission  whether  neg- 
ligent or  fraudulent,  "if,"  as  was  adjudged 
in  Philadelphia,  etc..  R.  Co.  v.  Derby.  14 
How.  468,  14  L.  Ed.  502,  "it  be  done  in 
the  course  of  his  employment,  the  master 
is  liable;  and  it  makes  no  difference  that 
the  master  did  not  authorize  or  even 
know  of  the  servant's  act  or  neglect,  or 
even  if  he  disapproved  or  forbade  it,  he 
is  equally  liable,  if  the  act  be  done  in  the 
course  of  his  servant's  employment." 
New  Jersey  Steamboat  Co.  v.  Brockett, 
121  U.  S.  637.  645,  30  L.  Ed.  1049. 

What  will  be  misconduct  on  the  part 
of  its  servants  towards  a  ])assenger  can- 
not be  defined  by  a  general  rule  applica- 
ble to  every  case,  but  must  depend  upon 
the  particular  circumstances  in  which  they 
are  required  to  act.  New  Jersey  Steam- 
boat Co.  V.  Brockett,  121  U.  S.  637,  646, 
30    L.    Ed.    1049. 

61.  Acts  done  by  servant  in  self-defense. 
— New  Orleans,  etc.,  R.  Co.  v.  Jopes,  142 
U.   S.    18.   35   L.    Ed.    919. 


62.  Misconduct — New  Orleans,  etc.,  R. 
Co.  V.  Jopes.  142  U.  S.  18,  25,  35  L.  Ed. 
919. 

"Suppose  a  passenger  is  guilty  of 
grossly  indecent  language  and  conduct  in 
the  presence  of  lady  passengers,  and  the 
conductor  forcibly  removes  him  from  their 
presence,  there  is  no  misconduct  in  such 
removal;  and,  if  only  necessary  force  is 
used,  nothing  which  gives  to  the  party 
any  cause  of  action  against  the  carrier. 
In  such  a  case,  the  passenger,  by  his  own 
misconduct,  has  broken  the  contract  of 
carriage,  and  he  has  no  cause  of  action 
for  injuries  which  result  to  him  in  conse- 
ouence  thereof."  New  Orleans,  etc.,  R. 
Co.  V.  Jopes,  142  U.  S.  18,  25,  35  L  Ed 
919. 

63.  Passenger  drunk,  insane  cr  of  bad 
charac-»-er.— Pearson  v.  Duane,  4  Wall  605 
18   L.   Ed.  447. 

Although  a  common  carrier  of  passen- 
gers by  sea.  as  a  master  of  a  steamship, 
may  properly  refuse  a  passage  to  a  per- 
son who  has  been  forcibly  expelled  by  the 
actual,  though  violent  and  revolutionary, 
authorities  of  a  town,  under  threat  of 
death  if  he  return,  and  when  the  bringing 
back  and  landing  of  such  passenger  would, 
in  the  opinion  of  such  master,  tend  to 
promote  further  difficulty — yet  this  re- 
fusal should  precede  the  sailing  of  the 
ship.  If  the  passenger  has  violated  no 
inflexible  rule  of  the  ship  in  getting 
aboard  the  vessel,  has  paid  or  tendered, 
himself  or  through  a  friend,  the  passage 
money,  and  has  conducted  himself  prop- 
erly during  the  voyage,  the  master  has 
no  riglit.  as  matter  of  law,  to  stop  a  re- 
turning vessel,  put  him  aboard  it.  and 
send  him  back  to  the  port  of  departure. 
And  if  he  do  so,  damages  will  be  awarded 
against  him  on  a  proceeding  in  admiraltv. 
Pearson  z\  Duane,  4  Wall.  605,  18  L  Ed 
447. 
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ejection  from  street  car  of  person  attempting  to  ride  on  improper  transfer,  see 
the  title  Street  Railroads. 

b.  Right  to  Resist  Ejection. — A  person  rightfully  on  a  train  as  a  passenger 
has  the  right  to  refuse  to  be  ejecled  from  it,  and  to  make  a  sufficient  resistance 
to  being  put  otT  to  denote  that  he  is  being  removed  by  compulsion  and  against  his 
will."^ 

c.  Liability  for  Wrongful  Ejection — (1)  Necessity  for  Physical  Injury. — The 
fact  tl.at  a  passenger  rightfully  on  a  train  is  put  ofif  is,  of  itself,  a  good  cause  of 
action  against  the  company,  irrespective  of  any  physical  injury  he  may  have  re- 
ceived at  that  time,  or  which  was  caused  thereby. ''"• 

(2)  Liability  as  between  Connecting  Carriers. — Where  a  carrier  sells  a  ticket 
over  a  connecting  line  after  it  has  been  warned  that  such  tickets  will  not  be  re- 
ceived, and  the  passenger  is  ejected  by  the  connecting  carrier,  and  recovers  dam- 
ages against  it,  the  latter  cannot  hold  the  company  selling  the  ticket  liable  for  the 
amount  which  it  has  been  compelled  to  pay.*^^ 

7.  Care  Required  as  to  Telegraph  Lines,  Operators  and  Stations. — A 
carrier  undertaking  to  manage  and  conduct  its  business  of  running  trains  by  tele- 
graph, is  bound  to  have  proper  and  fit  telegraph  stations  and  operators  to  prop- 
erly conduct  and  control  the  movements  of  the  trains,  and  whether  or  not  it  has 
performed  this  duty  is  for  the  jury.^' 

8.  Injuries  Not  Arising  erom  Negligence. — A  carrier  is  not  liable  for  an 
injury  to  a  passenger,  unless  the  injury  of  which  he  complains  was  occasioned  by 
negligence.^^  Thus  the  proprietor  of  a  stage  coach  is  not  liable  to  a  passenger 
for  an  injury  due  to  the  driver's  physical  disability,  arising  from  extreme  and 
unusual  cold.*"^ 


64.  Right  of  passenger  to  resist  ejec- 
tion.— New  York,  etc.,  R.  Co.  v.  Winter, 
14?,    U.    S.   60,   73,  36   L.   Ed.   71. 

65.  Necessity  for  physical  injury  by 
ejection. — New  York,  etc.,  R.  Co.  v.  Win- 
ter, 143  U.  S.  60,  73,  36  L.  Ed.  71;  Car- 
penter V.  Washington,  etc.,  R.  Co.,  121 
U.  S.  474,  477,  30  L.   Ed.   1015. 

66.  Liability  as  between  connecting 
carriers. — Pennsylvania  R.  Co.  v.  Wabash, 
etc.,  R.  Co.,  157' U.  S.  225,  229,  39  L.  Ed. 
682. 

The  A  company  notified  the  B  com- 
pany that  tickets  sold  by  the  latter  for 
carriage  over  the.  road  of  the  former 
would  not  be  received  after  a  certain  date. 
The  B  company  sold  a  ticket  over  tha 
A  company's  route  after  that  date  and 
upon  its  being  presented  by  the  passen- 
ger it  was  refused  and  upon  failure  of  the 
passenger  to  pay  fare  he  was  ejected  by 
the  conductor.  Upon  a  recovery  against 
the  A  company  by  the  passenger  for  his 
ejection  from  the  train,  the  A  company 
sought  to  hold  the  B  company  liable. 
Held,  that  the  A  company  had  the  right 
to  refuse  to  recognize  the  ticket,  but  that 
the  ejection  from  the  train  was  done  at 
its  own  risk,  and  was  not  made  necessary 
by  the  act  of  the  B  company,  and  that, 
therefore,  the  B  company  was  not  liable 
to  reimburse  it  for  the  amount  of  the 
judgment.  Pennsylvania  R.  Co.  v.  Wa- 
bash, etc.,  R.  Co.,  157  U.  S.  225,  229,  39 
L.    Ed.   682. 

67.  Care  required  as  to  telegraph  lines, 
operators   and   stations. — Grand   Trunk    R. 


Co.  z:  Walker,  154  U.  S.  653,  25  L.  Ed. 
977. 

€8.  Injuries  net  arising  from  negli- 
gence.— Stokes  V.  Saltonstall,  13  Pet.  181, 
10    L.    Ed.    115. 

69.  Physical  disability  of  stage  coach 
driver  due  to  cold. — If  the  driver  was  a 
person  of  competent  skill,  and  in  every 
respect  qualified  and  suitably  prepared 
for  the  business  in  which  he  was  engaged, 
and  the  accident  was  occasioned  by  no 
fault  or  want  of  skill  or  care  on  his  part, 
or  that  of  the  defendant  or  his  agents, 
but  b}^  physical  disability,  arising  from 
extreme  and  unusual  cold,  which  rendered 
him  incapable  for  the  time  to  do  his 
duty;  then  the  owner  of  the  stage  is  not 
liable  to  an  action  for  damages,  for  an 
injury  sustained  by  a  person  who  was  a 
passenger.  Stokes  v.  Saltonstall,  13  Pet. 
181,    10    L.    Ed.   115. 

In  Story  on  Bailments,  many  cases  are 
collected  together  upon  this  subject  in 
pages  376-7,  as  illustrative  of  the  princi- 
ple, which  is,  by  that  author,  laid  down 
in  these  words:  "If  he  (that  is.  the 
driver)  is  guilty  of  any  rashness,  negli- 
gence or  misconduct,  or  is  unskillful,  or 
deviates  from  the  acknowledged  custom 
of  the  road,  the  proprietors  will  be  re- 
sponsible for  any  injuries  resulting  from 
his  acts.  Thus,  if  the  driver  drives  with 
reins  so  loose  that  he  can  not  govern  his 
horses,  the  proprietors  of  the  coach  will 
be  answerable.  So,  if  there  is  danger  in 
a  part  of  the  road,  or  in  a  particular  pas- 
sage, and  he  omits  to  give  due  warning 
to    the    passengers.      So,    if    he    takes    the 
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G.  Duties  as  to  Passengers  Alighting  from  Train. — A  carrier  of  pas- 
sengers must  stop  when  the  passenger  is  about  to  alight  and  not  start  until  he  has 
alightedjo 

H.  Duties  and  Rights  as  to  Stations  and  Terminals — 1.  Duty  to  Pro- 
vide Safe  Station. — It  is  the  duty  of  a  railroad  company  engaged  in  carrying 
passengers  to  provide  safe  stations  and  terminals  for  the  use  of  arriving  or  de- 
parting passengers."  1  A  person  injured  at  a  depot  or  terminal  of  a  carrier  by  step- 
ping into  an  opening  in  the  depot  floor,  negligently  suffered  to  exist  by  the  rail- 
*road  company,  and  the  existence  of  which  was  unknown  to  him,  is  entitled  to 
recover. "2 

2.  Duty  to  Protect  Passengers  Crossing  Tracks  in  Boarding  oi^  Alight- 
ing.— Where  a  railroad  takes  on  or  discharges  a  passenger  at  a  place  which 
requires  him  to  cross  another  railroad  track  in  order  to  reach  the  train  or  sta- 
tion, it  owes  him  the  duty  to  protect  him  from  injury  while  he  is  so  engat^ed.  and 
if  he  is  injured  by  another  train  while  crossing,  he  is  entitled  to  recover. '•'' 

3.  Rights  as  to  Hack  and  Car  Privileges  at  Station.s — a.  Right  of  Car- 
rier to  Grant  Bxclusii'c  Prii'ilcgc. — Where,  by  an  arrangement  with  a  railroad 
company,  a  transfer  company  is  given  an  opportunity  to  control,  to  a  great  ex- 
tent, the  business  of  carrying  passengers  from  a  station  to  other  railway  stations 
and  to  hotels  or  private  houses  in  a  city,  it  cannot  be  regarded  as  a  monopoly 
in  the  odious  sense  of  that  word,  nor  does  it  involve  an  improper  use  by  the  rail- 
road company  of  its  property,  but  the  arrangement  is  to  be  deemed  as  a  means 
devised  for  the  convenience  of  passengers  and  of  the  railroad  companv.  ancl  as 
involving  such  use  by  the  company  of  its  property  as  is  consistent  with  the  proper 
performance  of  its  public  duties  and  its  ownership  of  the  property  in  question."* 

b.  Right  to  Exclude  Public  Hackmen. — A  railroad  company  having  made  an 
arrangement  with  a  transfer  company  to  furnish  at  its  passenger  station,  from  time 
to  time,  all  vehicles  necessary  for  the  accommodation  of  passengers  arriving  there 
on  its  trains,  or  on  the  trains  of  other  railroad  companies,  may  legally  exclude  from 


wrong  side  of  tlie  road,  and  an  accident 
happens  from  want  of  proper  room.  So, 
if,  by  any  incaution,  he  comes  in  collision 
with  another  carriage."  To  which  we  will 
add  the  further  example;  wherever  there 
is  rapid  driving,  which,  under  the  cir- 
cumstances of  the  case,  amounts  to  rash- 
ness. In  short,  says  the  author,  he  must, 
in  all  cases,  exercise  a  sound  and  reason- 
able discretion  in  traveling  on  the  road, 
to  avoid  dangers  and  difficulties:  and  if  he 
omits  it,  his  principals  are  liable.  Stokes 
V.  Saltonstall,  1.3  Pet.  ISl.  191,  10  L.  Ed. 
115. 

70.  Duty  as  to  passengers  alighting 
from  train. — Washington,  etc..  R.  Co.  v. 
Harmon.  147  U.  S.  .571,   ".SO.  ;i7  L.  Kd.  2S4. 

71.  Duty  to  provide  safe  stations. — 
Bennett  v.  Louisville,  etc.,  R.  Co.,  102  U. 
S.  .577,  26  L.  Ed.  23.5:  Pennsvlvania  R. 
Co.  7'.  Green,  140  U.  S.  49,  35  L.  Ed.  .339. 

72.  Liability  for  injury  due  to  hole  in 
depot  floor. — Bennett  r.  Louisville,  etc., 
R.   Co.,  102   U.  S.  577,  26  L.  Ed.  235. 

73.  Duty  to  protect  passenger  crossing 
track  to  reach  train  or  station — Chicago, 
etc.,  R.  Co.  V.  Lowell,  151  U.  S.  209,  38 
L.  Ed.  131;  Warner  v.  Baltimore,  etc.,  R. 
Co..  168  U.  S.  339,  346,  42  L.  Ed.  491; 
Richmond,  etc.,  R.  Co.  v.  Powers,  149  U. 
S.  43,  37  L.  Ed.  642.  See  post,  "Crossing 
Tracks  in  Boarding  or  Alighting,"  H,  L,  4. 

3  U  S  Enc— 37 


A  rule  of  a  railroad  company  provided 
that  "when  a  train  is  standing  on  a  double 
track  for  passengers,  trains  from  the  op- 
posite direction  will  come  to  a  stop  with 
the  engines  opposite  to  each  other."  A 
passenger  alighted  from  a  train  at  a  sta- 
tion where  there  were  double  tracks  with 
a  i)latform  on  each  side,  and  in  disre- 
gard of  a  notice  posted  in  the  car,  pa-s-d 
out  at  the  left  of  the  car  which  required 
him  to  cross  one  of  the  tracks  before 
reaching  the  platform.  The  collector, 
who  took  his  ticket,  made  no  objection 
to  his  alighting  from  the  left  side  of  the 
car.  Tn  crossing  the  track  he  was  struck 
bv  an  engine,  coming  from  an  opposite 
direction,  which  had  not  observed  the  rule 
to  stop.  It  was  held  that  the  company 
was  guiltv  of  gross  negligence.  Chicago, 
etc.,  R.  Co.  V.  Lowell.  151  U.  S.  209,  38 
L.    Ed.    131. 

74  Right  to  grant  exclusive  hack  priv- 
ileges at  station. —  Ponovan  :.  Pennsvl- 
vania Co..  199  U.  S.  279,  297.  50  L.  Ed.  192. 
See,  generally,  the  title  MOXOPOLIES 
AND  CORPORATE  TRUSTS. 

If  the  company  by  such  use  of  its  pron- 
erty  derived  pecuniary  profit  for  itself, 
that  was  a  matter  of  no  concern  to  the 
other  public  hackmen  and  gives  them  no 
ground  of  complaint.  Donovan  iv  Penn- 
sylvania Co.,  199  U.  S.  279,  297,  50  L.  Ed. 
192. 
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its  depot  grounds  or  passenger  station  all  hackmen  or  expressmen  coming  to  either 
for  the  purpose  only  of  soliciting  for  themselves  the  custom  or  patronage  of  pas- 
sengers." ^ 

c.  Right  to  Prohibit  Hackiiicn  from  Congregating  Near  Station. — The  rail- 
road company  hy  its  agents  and  employees  is  entitled,  in  prosecuting  its  business, 
to  use,  in  all  appropriate  ways,  the  sidewalk  and  street  in  front  of  its  station  and 
depot  grounds,  that  right  being  appurtenant  to  the  lands  upon  which  its  station 
house  and  depot  grounds  stand,  and  in  protecting  this  right  may  en- 
join hackmen  from  congregating  there  in  such  numbers,  and  conducting  them- 
selves in  such  a  manner,  as  to  interfere  with  or  annoy  arriving  or  departing  pas- 
sengers."^ 

1.  Liability  for  Injuries  on  Lines  Operated  under  Lease  or  by  Receiver 
or  Trustees — 1.  Line  OpER-ATEd  under  Lease. — x\  railroad  corporation  can- 
not escape  the  performance  of  any  duty  or  obligation  imposed  by  its  charter  or 
the  general  laws  of  the  state  by  a  voluntary  surrender  of  its  road  into  the  hands 
of  lessees,  and  the  operation  of  the  road  by  the  lessees  does  not  change  the  re- 
lations of  the  original  company  to  the  public."" 

2.  Line  Operated  by  Receiver. — A  railroad  corporation  which  is  being  oper- 
ated on  the  joint  account  of  a  receiver  of  part  of  it  and  the  lessee  of  the  remain- 
ing part,  is  liable  for  injuries  to  passengers  for  wrongful  ejection."^  And  a  rail- 
road which  has  been  in  the  hands  of  a  receiver  may,  after  the  termination  of 
the  receivership,  be  sued  by  a  passenger  who  was  injured  while  the  road  was  in 


75.  Right  to  exclude  hackmen  from  de- 
pot.— Donovan  v.  Pennsj-lvania  Co.,  199 
U.  S.  279,  292,  50  L.  Ed.   192. 

76.  Right  to  prohibit  hackmen  from 
congregating  in  street  in  front  of  station. 
— Donovan  v.  Pennsylvania  Co.,  199  U.  S. 
279,  303,  50   L.   Ed.   192. 

The  right  of  the  railroad  company,  as 
abutting  owner  and  the  rights  of  passen- 
gers are  not,  in  their  nature,  paramount 
to  the  rights  of  others  of  the  general  pub- 
lic to  use  the  sidewalk  in  question  in  le- 
gitimate ways  and  for  legitimate  purposes. 
Donovan  v.  Pennsylvania  Co.,  199  U.  S. 
279.    303,    50    L.    Ed.'   192. 

Right  of  hackmen  to  use  sidewalks  and 
streets  near  station. — Licensed  hackmen 
and  cabmen,  unless  forbidden  by  valid 
local  regulations,  may,  within  reasonable 
limits,  use  a  public  sidewalk  in  prosecut- 
ing their  calling,  provided  such  use  is  not 
materially  obstructive  in  its  nature,  that 
is,  of  such  exclusive  character  as,  in  a 
substantial  sense,  to  prevent  others  from 
also  using  it  upon  equal  terms  for  legiti- 
mate purposes.  Donovan  v.  Pennsylvania 
Co..   199  U.  S.  279,  303,   50  L.   Ed.   192. 

77.  Lines  operated  under  lease. — Penn- 
svlvania  R.  Co.  v.  Jones,  155  U.  S.  333, 
350,  39  L.  Ed.  176;  Chesapeake,  etc.,  R. 
Co.  V.  Howard,  178  U.  S.  153,  44  L.  Ed. 
1015.  See,  generally,  the  title  RAIL- 
ROADS. 

The  fact  that  a  railroad  company  has 
leased  its  road  to  another  company  does 
not  defeat  its  liability  for  injury  to  a  pas- 
senger if,  notwithstanding  the  execution 
of  the  lease  the  first  road,  through  its 
agents,  servants  and  managers  conducts 
and   controls   the   train,   on    which    the   ac- 


cident occurs.  Chesapeake,  etc.,  R.  Co. 
V.  Howard,  178  U.  S.  153,  44  L.   Ed.   1015. 

This  rule  is  applicable  where  the  pro- 
ceeding, instead  of  being  voluntarj-.  is 
compulsory,  as  in  the  case  of  the  trans- 
fer of  possession  to  a  receiver  by  a  de- 
cree of  a  court  of  competent  jurisdiction, 
where  the  possession  of  the  receiver  is 
not  exclusive,  and  the  servants  of  the 
road  are  not  wholly  employed  and  con- 
trolled by  him,  and  the  road  is  run  on  the 
joint  account  of  the  lessees  and  the  re- 
ceiver, and  the  servants  employed  and 
controlled  by  them  jointly.  In  such  case 
both  are,  alike  responsible,  and  the  orig- 
inal company  is  also  responsible,  for  the 
servants  under  such  an  employment,  in 
legal  contemplation,  are  as  much  the  serv- 
ants of  the  company  as  of  the  lessees  and 
receiver.  Pennsjdvania  R.  Co.  v.  Jones, 
155  U.  S.  333,  350,  39  L.  Ed.  176;  Wash- 
ington, etc.,  R.  Co.  V.  Brown,  17  Wall.  445, 
450.   21    L.   Ed.    675. 

78.  Line  operated  by  receiver. — A  rail- 
road corporation  run  on  the  joint  account 
of  a  receiver  of  part  of  it  and  the  lessees 
of  the  remaining  part,  held  liable  for 
injuries  committed,  by  a  servant  of  the  par- 
ties working  it,  upon  the  person  of  a  pas- 
senger whom  such  servant  improperly  ex- 
pelled from  a  car,  into  which  the  passenger 
had  entered;  the  railroad  corporation 
having  allowed  tickets  to  be  issued  in  its 
own  name,  in  the  same  form  as  it  had 
done  before  the  road  was  leased,  and  the 
passenger,  for  aught  that  appeared,  not 
knowing  that  the  railroad  corporation  was 
not  itself  managing  the  road.  Washing- 
ton, etc..  R.  Co.  V.  Brown,  17  Wall.  445, 
446,  21  L.  Ed.  675.  See.  generally,  the 
titles    RAILROADS;    RECEIVERS. 
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the  hands  of  the  receiver."'^ 

3.  Line;  Operated  by  Mortgage  Trustees. — Where  a  road  is  hc'vAg  operated 
by  mortgage  trustees,  in  order  to  acquit  the  company  from  hability  for  injuries 
to  passengers,  it  should  appear  that  the  business  of  management  and  operation  of 
the  road  was  conducted  by  the  trustees  to  the  entire  exchision  of  the  company, 
its  officers,  and  board  of  directors,  and  that  this  was  so  notoriously 'so  that  the 
fact  may  well  be  presumed  to  be  known  to  the  public,  and  it  also  should  appear 
that  the  trustees  were  not  appointed  by  the  procuration  or  assent  of  the  railroad- 
company.'**^ 

J.  Liability  for  Injuries  on  Consolidated  or  Connecting  Lines. — Where 
several  lines  are  in  fact  owned  Ijy  one  corporation,  tlie  latter  is  liable  to  a  passen^^er 
for  injuries  received  on  any  of  them,  aUhough  the  ticket  provides  otherwise. ^^ 
But  the  mere  fact  that  a  railroad  company  advertises  that  it  runs  trains  or  con- 
nects with  trains  of  other  companies,  so  as  to  form  through  lines,  without  trans- 
ferring passengers,  does  not  tend  to  show  a  contract  between  the  companies  to 
share  profits  and  losses  so  as  to  render  it  liable  for  injuries  received  by  a  passenger 
on  the  lines  of  one  of  the  connecting  roads. ^^ 

K.  Liability  for  Injuries  Due  to  Use  of  Tracks  by  Another  Road.— 
A  railroad  company,  which  grants  the  use  of  its  road  to  another  company,  is  re- 
sponsible for  accidents  caused  to  passengers  which  it  itself  carries,  by  the  neo-li- 
gence  of  the  trains  of  the  other  company  thus  running  bv  its  permission. **•'' 

L.  Contributory  Negligence  of  Passenger— 1.  Violation  of  Rules  of 
Carrier. — Where  the  violation  by  the  passenger  of  reasonable  rules  made  by  the 
carrier  for  the  passenger's  protection  is  the  proximate  cause  of  an  injury,  the  car- 
rier is  not  liable. 8^  But  if  the  injuries  are  in  no  wise  traceable  to  the  breach  of 
rules  by  the  passenger,  the  carrier  is  not  excused. s-'^     And  where  it  is  customary 

79.  Termination   of   receiversh  ip. — 

Texas,  etc.,  R.  Co.  v.  Bloom,  104  U.  S. 
636,  41  L.  Ed.  .j80.  See,  generally,  the 
title  RECEIVERS. 

An  action  at  law  will  lie  against  the 
railroad  in  such  case,  and  it  is  not  nec- 
essary to  resort  to  equity.  Texas,  etc., 
R.  Co.  V.  Bloom,  164  U.  S.  636,  41  L.  Ed. 
580.      See,    generally,    the    title    EQUITY. 

80.  Line  operated  by  mortgage  trus- 
tees.— Pennsyhania  R.  Co.  v.  Jones,  155 
U.  S.  333,  335,  39  L.  Ed.  176.  See,  gen- 
erally, the  titles  MORTGAGES  AND 
DEEDS  OE  TRUST;  RAILROADS. 

81.  Liability  of  owner  of  subsidiary 
lines  for  injuries  to  passenger. — Railroad 
Co.  V.   Harris,   12   Wall.  65.  20   L.   Ed.  354. 

Where  a  Maryland  railroad  corpora- 
tion whose  "charter  contemplated  the  ex- 
tension of  the  road  beyond  the  limits  of 
Maryland,  was  allowed  by  act  of  legis- 
lature of  Virginia — re-enacting  the  Mary- 
land charter  in  words — to  continue  its 
road  through  that  state,  and  was  also  al- 
lowed by  act  of  congress  to  extend  into 
the  district  of  Columbia,  a  lateral  road 
in  connection  with  the  road  through 
Maryland  and  Virginia;  held  (the  unity 
of  the  road  being  unchanged  in  name,  lo- 
cality, election  and  power  of  officers, 
mode  of  declaring  dividends,  and  doing 
all  its  business):  First,  that  no  new  cor- 
poration was  created,  either  in  the  dis- 
trict or  in  Virginia,  but  only  that  the  old 
one  was  exercising  its  faculties  in  them 
with  their  permission;  and  that,  as  related 
to   responsibility   for    damages,   there   was 


a  unity  of  ownersliip  throughout.  Second, 
that  in  view  of  such  unity  the  corporation 
was  amenable  to  the  courts  of  the  district 
for  injuries  done  in  Virginia  on  its  road. 
Third,  that  this  responsibility  was  not 
changed  by  a  traveler's  receiving  tickets 
in  "coupons"  or  different  parts,  announc- 
ing that  "Responsibility  for  safety  of  per- 
son or  loss  of  baggage  on  each  portion 
of  the  route  is  confined  to  the  proprietors 
of  that  portion  alone."  Railroad  Company 
V.   Harris,   12   Wall.   65,  20   L.   Ed.   :i54. 

82.  Liability  for  injuries  on  connecting 
lines — Pennsylvania  R.  Co.  v.  Jones.  155 
U.    S.    333.   334,   39    L.    Ed.    176. 

83.  Injuries  caused  by  use  of  tracks  by 
another  ccmpany.— Railroad  Co.  r.  Bar- 
ron,  5   Wall.   90.    IS    L.   Ed.    591. 

84.  Injuries  due  to  violation  of  regula- 
tions.— New  Jersey  Steamboat  Co  v. 
Brockett,  121  U.  S.  637,  645.  30  L.  Ed 
1049. 

85.  Violation  of  rules  not  cause  of  in- 
jury.— New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  645,  30  L.  Ed. 
1049. 

Where  the  injuries  to  a  passenger  on  a 
steamer  were  not  the  necessary  result  of 
his  being,  at  the  time,  on  a  part  of  the 
boat  where  he  had  no  right  to  be,  and 
were  directly  caused  by  the  improper  con- 
duct of  the  carrier's  servants,  either  while 
acting  wiiliin  the  scope  of  their  general 
emplfijMncnt.  (ir  when  in  the  discharge  of 
special  duties  imposed  upon  them,  he  was 
not    precluded    from    claiming    the    benelit 
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for  passengers  to  disregard  a  rule  of  the  carrier,  the  breach  of  rules  will  not 
necessarily  bar  recovery. •'^'^ 

2.  Violation  ot^  Conditions  in  Contract  of  Carriage. — A  passenger,  whose 
injuries  are  due  to  his  violation  of  conditions  in  his  contract  of  carriage,  has  no 
right  of  action  against  the  carrier  for  such  injuries.^"  Where  a  clause  in  a  con- 
tract or  ticket  provides  that  the  passenger  is  to  remain  in  a  particular  car  while 
the  train  is  in  motion,  this  does  not  bar  him  from  recovering  for  injuries  received 
by  a  jerk  or  jolt,  while  the  train  was  not  moving  forward,  and  while  he  was  not 
in  the  place  designated. ^^ 

3.  Riding  in  Position  of  Danger. — If  a  passenger  unnecessarily  assumes  a 
position  of  danger,  and  is  injured  in  consequence  thereof,  the  carrier  is  not  liable.^'' 
It  has  been  held  that  it  is  not  contributory  negligence  for  a  passenger  to  ride  with 
his  elbow  on  the  sill  of  an  open  window.''"  But  where  an  injury  to  a  passenger 
on  a  construction  train  is  due  to  his  riding  on  the  pilot  or  bumper  of  the  engine, 
the  carrier  is  not  liable. ^^ 


of  the  contract  for  safe  transportation. 
New  Jersey  Steamboat  Co.  v.  Brockett, 
121    U.   S.   637,   645,  30   L.    Ed.   1049. 

The  passenger  may  claim  protection  for 
safe  transportation  in  respect  to  an  in- 
jury done  him  by  the  company's  servants 
while  he  was  upon  a  part  of  the  boat 
other  than  that  to  which  he  was  restricted 
by  the  rule  or  regulation  printed  on  his 
ticket.  A  violation  of  such  a  rule  gives 
the  carrier  the  right  to  compel  him  to 
conform  to  its  regulation,  or,  upon  his 
refusing  to  do  so,  to  require  him  to  leave 
the  boat,  using,  in  either  case,  only  such 
force  as  the  circumstances  reasonably 
justified.  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  644,  30  L.  Ed. 
1049. 

86.  Effect  of  custom  to  disregard  rules. 
—Chicago,  etc.,  R.  Co.  v.  Lowell,  151  U.  S. 
209,   219,    38    L.    Ed.    131. 

A  railway  company  does  not  discharge 
its  entire  obligation  to  the  public  by  a 
notice  of  a  certain  requirement,  permitting 
the  requirement  to  be  generally  disre- 
garded, and  then  proceeding  upon  the 
theory  that  every  one  is  bound  to  comply 
with  it;  if  the  custom  of  passengers  to 
disregard  a  rule  is  so  common  as  to 
charge  the  servants  of  the  road  with 
notice  of  it,  it  is  either  their  duty  to  take 
active  measures  to  enforce  the  rule,  or 
to  so  manage  their  trains  as  to  render  it 
safe  to  disregard  it.  Chicago,  etc.,  R. 
Co.  V.  Lowell,  151  U.  S.  209,  219,  38  L. 
Ed.    131. 

87.  Violation  of  conditions  in  contract 
or  ticket — Tex.-is,  etc..  R.  Co.  v.  Reedcr, 
170  U.  S.  530,  42  L.  Ed.  1134;  New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S.  637, 
645,   30   L.   Ed.  1049. 

88.  Clause  requiring  passenger  to  oc- 
cuoy  certain  place  while  train  in  motion. 
—Texas,  etc.,  R.  Co.  v.  Reeder,  170  U.  S. 
530,  42   L.  Ed.  1134. 

A  clause  in  a  contract  for  the  carriage 
of  live  stock  providing  that  the  person 
in  charge  of  the  live  stock  covered  by 
the  contract  shall  remain  in  the  caboose 
car  attached   to  the   train  while  the   same 


is  in  motion,  does  not  deprive  the  person 
in  charge  of  the  stock  the  right  to  attend 
to  his  stock  whenever  the  train  is  not  in 
motion  whatever  may  have  been  the 
cause  of  its  steppage,  and  whether  the 
same  occurred  at  a  station  or  not  al- 
though the  stipulation  is  intended  to  per- 
mit such  person  to  visit  the  stock  cars 
only  where  the  train  is  at  a  regular  sta- 
tion. Hence  where  the  drover  was  in- 
jured by  a  jar  or  jolt  occurring  while  the 
train  was  not  in  motion  it  was  held  that 
he  was  not  guilty  of  contributory  negli- 
gence or  barred  from  recovery  by  the 
clause  in  tlie  contract.  "By  the  word 
motion,"  said  the  court,  "as  here  used  is 
intended  that  continuous  movement  of 
the  cars  towards  their  destination  which 
is  commonly  understood  when  we  speak 
of  moving  trains  or  trains  in  motion." 
Texas,  etc.,  R.  Co.  v.  Reeder,  170  U.  S. 
530,   42    L.    Ed.    1134. 

89.  Riding  in  dangerous  place. — Rail- 
road Co.  V.  Jones.  95  U.  S.  439.  24  L.  Ed. 
506;  Farlow  v.  Kelly,  108  U.  S.  288,  291, 
27  L.  Ed.  72G;  Mitchell  v.  New  York, 
etc.,  R.  Co.,  146  U.  S.  513,  36  L.  Ed.   1064. 

In  Mitchell  v.  New  York,  etc.,  R.  Co., 
146  U.  S.  513,  36  L.  Ed.  1064,  a  boy  steal- 
ing a  ride  on  a  coal  train  going  through 
a  tunnel,  and  riding  with  his  feet  between 
two  cars,  was  held  guilty  of  contributory 
negligence. 

As  to  liability  for  injuries  to  trespassers, 
see,  generally,  the  titles  NEGLIGENCE; 
RAILROADS. 

90.  Riding  with  arm  on  window  sill. 
—Farlow  V.  Kelly,  108  U.  S.  288,  291,  27 
L.   Ed.   726. 

91.  Riding  on  pilot  or  bumper. — Rail- 
road Co.  V.  Jones,  95  U.  S.  439,  24  L.  Ed. 
506. 

A.  was  one  of  a  party  of  men  employed 
by  a  railroad  company  in  constructing 
and  repairing  its  roadway.  They  were 
usually  conveyed  by  the  company  to  and 
from  the  place  where  their  services  were 
required,  and  a  box  car  was  assigned  to 
their  use.  Although  on  several  occasions 
forbidden    to    do    so,    and    warned    of    the 
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4.  Crossing  Tracks  in  Boarding  or  Alighting. — A  passenger  boarding  or 
alighting  from  a  train  has  a  right  to  assume  that  the  carrier  will  furnish  reason- 
able and  adequate  protection  to  him  while  so  doing,  and  is  not  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law,  in  crossing  the  tracks  of  the  carrier  in  order 
to  reach  the  train  or  station,^^  even  though  there  is  a  notice  or  warning  posted, 
which,  if  followed,  would  cause  him  to  avoid  crossing  the  tracks. ^^ 

5.  Acts  in  Emergencies. — If  the  acts  of  the  passenger,  claimed  to  amount  to 
contributory  negligence,  were  but  the  consequence  of  tlie  peril  in  which  he  had 
been  placed  by  the  previous  negligence  of  the  carrier,  it  will  not  bar  his  recovery.^-* 


danger,  A.,  on  returning  from  work  one 
evening,  rode  on  the  pilot  or  bumper  of 
the  locomotive,  when  the  train,  in  passing 
through  a  tunnel,  collided  with  cars  stand- 
ing on  the  track,  and  he  was  injured. 
There  was  ample  room  for  him  in  the  box 
car.  All  in  it^  were  unhurt.  Held,  that, 
as  A.  would  not  have  been  injured  had  he 
used  ordinary  care  and  caution,  he  is  not 
entitled  to  recover  against  the  company. 
That  the  knowledge,  assent,  or  direction 
of  the  agents  of  the  company  as  to  what 
he  did  at  the  time  in  question,  is  im- 
material. The  company,  although  bound 
to  a  high  degree  of  care,  did  not  insure 
his  safety.  Railroad  Co.  v.  Jones,  95  U. 
S.    439,    24    L.    Ed.    506. 

92.  Crossing  tracks  to  reach  train  or 
station. — Warner  z'.  Baltimore,  etc.,  R. 
Co.,  1G8  U.  S.  339,  346,  42  L.  Ed.  491; 
Richmond,  etc.,  R.  Co.  ?'.  Powers,  149  U. 
S.  43.  37  L.  Ed.  642;  Chicago,  etc.,  R.  Co. 
v.  Lowell,  151  U.  S.  209,  219,  38  L.  Ed. 
131. 

Care  required  of  passenger. — The  duty 
owing  by  a  railroad  company  to  a  passen- 
ger, actually  or  constructively  in  its  care, 
is  of  such  a  character  that  the  rules  of 
law  regulating  the  conduct  of  a  traveller 
upon  the  highway  when  about  to  cross 
and  the  trespasser  who  ventures  upon  the 
tracks  of  a  railroad  company  are  not  a 
proper  criterion  by  which  to  determine 
whether  or  not  a  passenger  who  sustains 
injury  in  going  upon  the  tracks  of  the 
railroad  was  guilty  of  contributory  negli- 
gence. Warner  z'.  Baltimore,  etc.,  R.  Co., 
168  U.  S.  339,  346,  42  L.  Ed.  491;  Rich- 
mond, etc.,  R.  Co.  V.  Powers,  149  U.  S. 
43.    37    L.    Ed.    642. 

"There  is  a  difference  between  the  care 
and  caution  demanded  in  crossing  a  rail- 
road track  on  a  highway  and  in  crossing 
while  at  a  depot  of  a  railroad  company 
to  reach  the  cars.  No  absolute  rule  can 
be  laid  down  to  govern  tlie  passenger  in 
the  latter  case  under  all  circumstances. 
While  a  passenger  has  a  right  to  pass 
from  the  depot  to  the  train  on  which  such 
passenger  intends  to  travel,  and  the  com- 
pany should  furnish  reasonable  and  ade- 
quate protection  against  accident  in  the 
enjoyment  of  this  privilege,  the  passenger 
is  bound  to  exercise  proper  care,  prudence 
and  caution  in  avoiding  danger.  The  de- 
gree of  care  and  caution  must  be  governed 
in  all   cases  by  the  extent   of   the  peril   to 


be  encountered  and  the  circumstances  at- 
tending the  exposure."  W'arner  v.  Balti- 
more, etc.,  R.  Co.,  168  U.  S.  339,  346,  42 
L.    Ed.    491. 

Duty  to  take  underground  way  in  bad 
repair — Where  a  railroad  company 
operated  double  tracks  at  its  station  with 
a  platform  on  either  side  .and  there  was 
an  underground  connection  between  the 
two  tracks  by  means  of  a  public  street 
which  was  in  bad  repair,  it  was  held  that 
a  passenger  alighting  from  a  train  on 
one  of  the  tracks  was  under  no  obliga- 
tion to  take  the  underground  way  to  reach 
the  platform.  Chicago,  etc.,  R.  Co.  v. 
Lowell,  151   U.  S.  209,  38   L.  Ed.   131. 

Boarding  train  away  from  platform. — 
Where  tiie  station,  in  which  is  the  wait- 
ing room,  was  so  situated,  and  the  trains 
of  the  company  so  operated,  that  passen- 
gers obliged  to  board  a  train  which  was  to 
arrive  and  depart  on  the  east  track  cuuld 
not  do  so  without  crossing  the  west  track, 
over  which  a  train  bound  in  an  opposite 
direction  was  momentarily  to  arrive,  one 
waiting  at  a  station  to  take  tlie  train  may 
assume  from  the  stopping  of  the  train  at 
the  station  that  it  is  safe  for  him  to 
board  the  train  away  from  a  platform, 
and  he  is  not  required  to  exercise  the 
same  degree  of  care  and  caution  as  would 
be  imposed  on  him  if  he  were  not  a 
passenger.  Warner  z\  Baltimore,  etc.,  R. 
Co..   168   U.  S.  339.   34  5.  42   L.   Ed.   491. 

93.  Failure  to  follow  nctice  posted  in 
car. — Chicago,  etc..  R.  Co.  v.  Lowell,  151 
U.  S.  209,  38   L.   Ed.   131. 

Where  a  notice  posted  in  a  car  provides 
that  passengers  leaving  by  the  forward 
end  should  turn  to  the  right,  a  passenger 
who  passes  out  at  the  forward  end  and 
turns  to  the  left,  which  necessitates  his 
crossing  a  track  before  reaching  the  plat- 
form, while  if  he  had  turned  to  the  right 
he  would  have  landed  on  the  platform,  is 
not  guilty  of  contributory  negligence  as  a 
matter  of  law.  Chicago,  etc..  R.  Co.  z\ 
Lowell,   151   U.  S.  201.  38   L.   Ed.   1.11. 

94.  Acts  of  paES'?'-<3:ers  in  emerojencies. 
— Stokes  V.  Saltonstall,  13  Pet.  181,  10  L. 
Ed.  115;  Kennon  r.  Gilmer,  131  U.  S. 
22,   33   L.   Ed.   110. 

If  the  want  of  proper  skill  or  care  of 
the  driver  of  a  stagecoach  placed  the  pas- 
sengers in  a  state  of  peril,  and  they  had. 
at  that  time,  a  reasonable  ground  for  sup- 
posing   that    the    stage    would    upset,    or 
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6.  Travelixg  ox  Sunday. — A  statute  forbidding  travel  on  Sunday,  except  for 
necessity  or  charity.  l:as  been  held  to  bar  recovery  for  injuries  received  while 
traveling  on  Sunday."-'' 

M.  Limitation  of  Liability  for  Negligence — 1.  As  to  Passexger.s — a 
Passengers  Payi)ig  Fare. — The  rule  that  a  carrier  for  hire  cannot  contract  against 
liability  for  the  consequences  of  his  own  or  his  servants'  negligence  applies  as  well 
to  carriers  of  passengers  as  to  carriers  of  goods."*' 

b.  'Persons  Traveling  on  Pa^s — (1)  Pass  Given  as  Mere  Gratuity. — \Miere  a 
carrier  issues  a  pass  as  a  mere  gratuity,  it  may  provide  therein  that  it  shall  not 
be  liable  for  injuries  due  to  its  own  or  its, servants'  ordinary  negligence,  and  such 
exemption  will  be  binding  on  the  passenger,""  although  not  brought  home  to  him 
at  the  time  of  its  issuance."'^ 

(2)  Pass  Based  on  Consideration. — A  pass  issued  to  one  who  is  negotiating 
with  a  railroad  company  for  the  sale  of  a  patent  in  order  that  he  may  travel  to 
see  one  of  the  officials  of  the  railroad  company  with  respect  to  the  matter,  is 
based  upon  a  consideration,  and  the  person  accepting  is  not  estopped  from  show- 
ing that  he  is  not  subject  to  conditions  printed  on  the  back  of  the  pass  exempt- 
ing the  company  from  liability  for  injury  by  negligence  of  its  agents,  or  other- 
wise."" 

(3)  Drover's  Pass. — An  agreement  in  writing  with  a  railroad  company,  by 
which  a  drover  traveling  with  his  cattle  upon  one  of  its  tra"  is,  in  consideration 
of  his  cattle  being  carried  at  less  rates_,  stipulates  to  take  all  risk  of  injury  to 
them  and  of  personal  injury  to  himself,  does  not  exempt  the  company  from  all 
responsibility  for  injuries  to  him  caused  by  the  negligence  of  its  servants. ^ 


that  the  driver  was  incapable  of  manag- 
ing his  horses,  the  plaintiff  is  entitled  to 
recover;  although  the  jury  may  believe, 
from  the  position  in  which  the  stage  was 
placed  by  the  negligence  of  the  driver, 
the  attempt  of  the  plaintiff  or  his  wife  to 
escape  may  have  increased  the  peril,  or 
even  caused  the  stage  to  upset;  and  al- 
though they  may  also  find,  that  the  plain- 
tiff and  his  wife  would  probably  have 
sustained  little  or  no  injury,  if  they  had 
remained  in  the  stage.  Stokes  z'.  Salton- 
stall,  13  Pet.  181,  10  L.  Ed.  115;  Kennon 
v.  Gilmer,,  131   U.  S.  22,  33   L.   Ed.   110. 

95.  Traveling  on  Sunday. — Bucher  :'. 
Cheshire  R.  Co.,  125  U.  S.  555,  31  L.  Ed. 
795  (where  the  supreme  court  followed  the 
decision  of  the  Massachusetts  court  con- 
struing its  own  statute,  though  such  de- 
cision did  not  meet  with  the  approval  of 
the   supreme   court). 

As  to  federal  courts  following  deci- 
sions of  state  courts,  in  general,  see  the 
title  COURTS.  See.  generally,  the  title 
SUNDAYS    AND    HOLIDAYS. 

96.  Exemption  from  liability  for  negli- 
gence as  to  passengers  for  hire. — New 
York,  etc.,  R.  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  Ed.  627;  Central  Trans.  Co. 
V.  Pullman  Palace  Car  Co..  139  U. 
S.  24,  51,  35  L.  Ed.  55;  Chicago,  etc., 
R.  Co.  V.  Solan,  169  U.  S.  133,  135,  42  L. 
Ed.  688;  Primrose  v.  Western  Union  Tel. 
Co.,  154  U.  S.  1,  15,  38  L.  Ed.  883;  North- 
ern Pac.  R.  Co.  V.  Adams.  192  U.  S.  440, 
450,  48  L.  Ed.  513;  Railway  Co.  v. 
Stevens,  95  U.  S.  655,  24  L.  Ed.  5'35. 

97.  Pass  issued  as  gratuity. — Northern 
Pac.   R.   Co.  v.  Adams,   192   U.   S.  440,  451, 


48  L.  Ed.  513;  Boering  z\  Chesapeake 
Beach  R.  Co.,  193  U.  S.  442,  48  L.  Ed. 
742. 

98.  Exemption  not  brought  home  to 
passenger. — Boering  z\  Chesapeake  Beach 
R.  Co.,  193  U.  S.  442,  48  L.  Ed.  742. 

In  Boering  :'.  Chesapeake  Beach  R. 
Co.,  193  U.  S.  442,  48  L.  Ed.  742,  it  was 
contended  that  a  passenger  was  not  bound 
by  an  e.xemption  in  a  pass  issued  because 
of  want  of  knowledge  or  notice  as  to  the 
condition.  The  evidence  showed  that  the 
plaintiff's  husband  had  attended  to  secur- 
ing the  pass:  that  the  plaintiff  had  traveled 
on  passers  before,  and  kne\V-  the  differ- 
ence between  them  and  tickets;  but  that 
she  had  not  had  the  pass  in  her  p  ss.s- 
sion,  and  that  her  attention  had  not  been 
called  to  the  stipulation.  It  was  held 
that  she  was  nevertheless  bound  by  the 
condit'  ;n.  the  court  saving:  ■'.\ccepting 
this  p  ivilege,  she  was  l^ound  to  know  the 
condit  ons  thereof.  Sh«  may  not,  through 
the  intermediary  of  an  agent,  obtam  a 
privilege — a  mere  license — and  then  ple.-^d 
that  she  did  not  know  upon  what  condi- 
tions it  was  granted.  .'\  carrier  is  not 
bound  any  more  than  any  other  owner  of 
property  who  grants  a  privilege,  to  hunt 
the  party  to  whom  the  privilege  is  given, 
and  see  that  all  the  conditions  attached 
to  it  are  made  known.  The  duty  rests 
rather  upon  the  one  receiving  the  privi- 
lege   to    ascertain    those    conditions  " 

99.  Pass  based  on  consideration — Rail- 
way Co.  z:  Stevens,  95  U.  S.  655.  24  L. 
Ed.    535. 

1.  Persons  traveling  on  drover's  pas3. 
— New  York,  etc.,  R.  Co.  v.  Lockwood,  17 
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2.  As  TO  Express  Messengers  on  Trains. — Where  a  contract  exists  between 
a  railroad  company  and  an  express  company  exonerating  the  railroad  company 
from  liability  to  the  employees  of  the  express  company  for  personal  injuries, 
whether  caused  bv  the  negligence  of  the  employees  of  the  railroad  or  otherwise, 
and  a  person  applying  for  employment  as  an  express  messenger  agrees  with  the 
express  company  that  he  will  not  hold  them  liable  for  any  injury  sustained  while 
in  their  employment,  and  ratifies  expressly  the  contract  existing  between  the 
railroad  company  and  the  express  company,  the  contract  is  binding  on  the  mes- 
senger accepting  such  service. - 

N.  Duties  and  Liabilities  as  to  Baggag-e — 1.  What  Constitutes  Bag- 
gage— a.  Articles  biclndcd  in  Term  "Baggage." — The  contract  to  carry  a  person 
only  implies  an  undertaking  to  transport  such  a  limited  quantity  of  articles  as 
are  ordinarily  taken  by  travelers  for  their  personal  use  and  convenience,  such 
quantity  depending,  of  course,  upon  the  station  of  the  party,  the  object  and  length 
of  his  journey,  and  many  other  considerations.'^  To  the  extent  that  articles  taken 
by  a  passenger  for  his  personal  u^e  when  traveling  exceed  in  quantity  and  value 
such  as  are  ordinarily  or  usually  taken  by  passengers  of  like  station  and  pursuing 
like  journeys,  they  are  not  baggage  for  which  the  carriers  are,  by  general  law, 
responsible  as  insurers.'*  Surgical  instrvmients,  in  the  case  of  a  surgeon  in  the 
army  traveling  with  troops,  constitute  part  of  his  baggage."' 

b.  Prcnnnce  of  Court  and  Jury. — Whether  a  passenger  has  taken  an  excess  of 
baggage  is  a  question  not  of  law  for  the  sole  or  the  final  determination  of  the 
court,  but  of  fact  for  the  jury,  under  proper  guidance  as  to  the  law  of  the  case, 
and  their  determination  of  it  upon  the  evidence,  no  error  of  law  appearing,  is  not 
subject  to  re-examination.^ 

2.  Liability  for  Articles  Other  than  Actual  or  Necessary  Baggage — a. 
In  Gen-eral. — Where  a  railroad  company  receives  for  transportation,  in  cars  which 
accompany  its  passenger  trains,  property  of  a  passenger  other  than  his  baggage, 
in  relation  to  which  no  fraud  or  concealment  is  practiced  or  attempted  upon  its 
employees,  it  assumes  with  reference  to  the  property  the  liability  of  a  common 
carrier   of   merchandise.''' 

b.  Kwozvledge  of  Nature  and  Value. — A  railroad  company  is  not  liable  for  the 
loss  of  the  contents  of  a  trunk  containing  valuable  property,  such  as  jewelry 
samples,  in  the  absence  of  evidence  showing  knowledge  on  their  part  of  its  con- 
tents at  the  time  of  its  acceptance.'^  And  the  fact  that  a  trunk  is  of  the  charac- 
ter usually  carried  by  jew^elry  salesmen  is  not  sufficient  to  charge  a  railroad 
company  with  knowledge  of  its  contents.'' 

c.  Right  to  Inquire  as  to  Nature  and  Value. — As  a  condition  precedent  to  a 

W;'ll.    357,    21    L.    Ed.    627;    Chicago,    etc.,  25    L.    Ed.   531;   Hannibal   R.   Co.   r    Swift, 

R.    Co.   V.   Solan,   169   U.   S.    133,   135,  42   L.  12  Wall.  262,  272.  20  L.  Ed.  42.^. 

Ed.    6"8.  5.     Surgical    instruments Hannibal    R. 

2.  E-empticn  as  to  express  messenger  Ca  ->■'■  vSwift,  12  Wall.  262,  20  L.  Ed. 
on    t.'ain. — Baltimore,      etc.,      R.      Co.      v.  •*2.?. 

Voight    176   U    S    -198,  44  L.  Ed.  560.  6.      Province    of    court    and    jury    as    to 

3.  What  cc's^itutes  baggage-In  gen-  ^^^^her    baggage    excessive.-Xew    York 
€ral.-Hannibal    R.   Co.  v.   Swift.   12   Wall.  f^-^f-    Co.    ^'^    Fraloff,    100    U.    S.    24,    25 
262,    272,   20    L.    Ed.    423;    New    York,   etc.,  r,     nJ*  }\^        i            .      v   u-i-.      r          _^. 
R.   Co.  V.    Fraloff.    100   U.   S.  24,  29.  25   L.  /•    ^5"^'^^L'■"^^^^  *°  liability   for   arti- 
■P^    .^,  cles    other    than    baggage.— Hannibal     R. 

%         u      AAA              .a              At  Co.  r.   Swift,   12   Wall.  202,  20   L.   Ed.   423; 

Two  hundred  and  seventy-five  yards  of  Humphreys  v.   Perry,    148   U.   S.   627,   646, 

lace    carried    by    a    subject    of    Russia,    of  37  j^    pr^]    537 

high  social  position,  claimed  by  her  to  be  g    '  Knowledge  of  nature  and  value  by 

worth   $75,000,   and   for   the   loss   of   which  carrier —!  iumphreys    r     Perry     148    U     S 

the   jury    allowed   $10,000   was    held   to   be  627,   628.   :!7    L.   Ed.   587    (Jewelry  samples 

baggage.       New     York,     etc.,     R.     Co.     v.  -worth    $'0  0m) 

Fraloff.   100  U.  S.  24,  25   L.   Ed.   531.  9,  Knowledge  not  to  be  imputed  to  car- 

4.  Articles  other  than  those  usually  rier  from  appearance  of  trunk — Ilumph- 
carried  by  persons  of  like  station — New  reys  v.  Perry,  148  U.  S.  627,  37  L  Ed 
York,  etc.,  R.  Co.  v.  Fraloff,  100  l^    8.  24,  587. 
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contract  for  the  transportation  of  baggage,  the  carrier  may  require  information 
from  the  passenger  as  to  its  vakie.  and  demand  extra  compensation  for  any  excess 
beyond  that  which  he  may  reasonably  demand  to  be  transported  as  baggage  under 
the  contract  to  carr}'  the  person.  ^'^ 

d.  Dtity  of  Passenger  to  Disclose  Nature  and  J'ahie. — In  the  absence  of  legis- 
lation, or  of  special  regulations  by  the  carriers,  or  of  conduct  by  the  passenger  mis- 
leading them  as  to  such  value,  his  failure  to  disclose  it,  when  no  inquiry  is  made 
of  him,  is  not,  in  itself,  a  fraud  upon  them.^^  The  act  of  congress  requiring  dis- 
closure of  the  contents  of  baggage  in  certain  cases  is  not  applicable  to  carriers  by 
land.i2 

e.  Effect  of  Concealment  of  Nature  and  Value. — A  carrier  may  be  discharged 
from  liability  for  the  full  value  of  baggage  if  the  passenger,  by  any  device  or  ar- 
tifice, evades  inquiry  as  to  such  value,  whereby  a  responsibility  is  imposed  upon 
the  carrier  beyond  what  they  are  bound  to  assume  in  consideration  of  the  ordi- 
nary fare  charged  for  the  transportation  of  the  person. ^^ 

3.  Liability  for  Loss  of  Hand  Baggage:. — Where  a  passenger  accidentally 
drops  a  handbag  containing  money  and  jewelry  out  of  the  window  of  the  car, 
while  attempting  to  close  it,  the  company  is  not  liable  for  the  loss,  although  the 
passenger  notifies  those  in  charge  of  the  train  of  the  accident  and  requests  that 
the  train  be  stopped  in  order  that  she  may  recover  it.^^ 

4.  Liability  for  Loss  Due  to  Improper  Stowage. — Where  baggage  is  lost 
or  injured  because  of  its  being  badly  stowed  on  the  ship,  the  carrier  is  liable, 
in  the  absence  of  a  stipulation  relieving  him  from  liability, ^^  and  in  the  absence 
of  all  proof  that  the  baggage  had  been  properly  stowed  when  such  proof  was 
peculiarly  within  the  reach  of  the  carrier,  .the  loss  must  be  presumed  to  have 
arisen  from  imperfect  stowage. ^'^ 

5.  Limitation  of  Liability — a.  Fixing  Sum  beyond  Which  Carrier  Not  Lia- 
ahle — (1)  Regulations  Brought  to  Notice  of  Passenger. — It  is  competent  for 
general  carriers  of  passengers,  by  specific  regulations,  distinctly  brought  to  the 
knowledge  of  the  passenger,  which  are  reasonable,  and  not  inconsistent  with  a 
statute  or  their  duties  to  the  public,  to  protect  themselves  against  liability  as  in- 
-surers  of  his  baggage  which  exceeds  a  fixed  amount  in  value,  except  upon  ad- 
ditional compensation  proportioned  to  the  risk.^" 

(2)  Notice  Not  Made  Part  of  Contract,  and  of  Which  Passenger  Is  Ignorant. 
— A  carrier  cannot  limit  its  liability  for  loss  of  baggage,  by  a  notice  not  made  a 
part  of  the  passenger's  contract,  and  not  actually  brought  to  his  notice,  though  it 
be  actually  attached  to  his  ticket. ^^ 

10.  Right  cf  carrier  to  inquire  as  to  stock  of  jewelry  contained  in  it,  where 
nature  and  value. — New  York,  etc.,  R.  Co.  no  c'rcumstances  occurred  which  re- 
V.  Fralnff,   100  U.  S.  24,  25  L.   Ed.  531.  quired    the    baggage    agent    to    make    in- 

11.  Duty  of  passenger  to  disclose  quiries  as  to  the  contents  of  the  trunk,  so 
nature  and  value. — New  York,  etc.,  R.  presented  as  personal  baggage.  Humph- 
Co.  V.   Fraloff,  TOO  U.  S.  24.  25  L.   Ed.  531.  revs    v.    Perry,    148    U.    S.    627,    640,    37    L. 

12.  Statute  requiring  disclosure  not  ap-  Ed.  587. 

plicable   to    carrier    by   land. — New    York,  14.    Liability  for  loss  of  hand  baggage, 

etc.,    R.    Co.   V.    Fraloff,    100    U.    S.   24,    32,  — Henderson    v.    Louisville,    etc.,    R.    Co., 

25    L.    Ed.    531    (construing    §    4281    of   the  123    U.    S.    61,    31    L.    Ed.    92. 

Revised     Statutes).      See,    generally,    the  15.    Loss    due    to    improper    stowage. — 

title  SHIPS  AND   SHIPPING.  The   Kensington,  183  U.   S.  263,  46  L.  Ed. 

13.  Effect  of  concealment  of  nature  or  190. 

value. — New  York,  etc.,  R.  Co.  z'.   Fraloff,  16.     Presumption   that  loss   due   to   im- 

100  U.  S.  24,  25  L.  Ed.  531.  proper  stowage.— The   Kensington,  183   U. 

A   railroad   company  is   not   required   to  S.  263,  46  L.  Ed.  190. 

make    inquiries    as    to    the    contents    of    a  As   to   stowage'  in   general,   see   the   title 

trunk    presented    to    be    checked    as    per-  SHIPS  AND  SHIPPING, 

sonal  baggage.     Humphreys  v.  Perry,  148  17.    Limitation  by  regulation  brought  to 

U.  S.  627.  628,  37  L.  Ed.  587.  notice   of  passenger. — New    York,   etc..    R. 

A    passenger    who    presents    a    trunk    to  Co.  v.  Fraloff,  100  U.  S.  24,  25  L.  Ed.  531; 

the  baggage  agent   as  containing  his  per-  The    Majestic,    166    U.    S.    375,    41    L.    Ed. 

sonal  baggage,  and  gets  a  rVi<>rl<  for  it  as  1039. 

such,    cannot    recover    for    the    loss    of    a  18.     Notice    of    which    passenger    is    ig- 
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(3)  Reasonableness  of  Limitation. — Where  a  carrier  seeks  to  limit  the  amount 
of  its  HabiHty  for  loss  of  baggage,  the  amount  fixed  by  it  beyond  which  it  will 
not  be  liable  must  be  reasonable.^'-*  Where  a  ticket  limits  the  liability  for  loss  or 
injury  to  baggage  to  a  certain  amount  unless  the  passenger  declares  and  pays  ad- 
ditional compensation,  such  a  limitation  is  void  where  the  right  to  declare  and  pay 
for  a  greater  amount  of  baggage  is  burdened  with  conditions  void  because  against 
public  policy. 2** 

b.  Exemption  from  Liability  for  Negligence. — Exemptions  in  a  ticket  seeking 
unequivocally  to  relieve  a  carrier  from  the  initial  duty  of  furnishing  a  seaworthy 
vessel,  for  all  negligence  in  loading  or  stowing  and  for  any  and  every  fault  of 
commission  or  omission  on  the  part  of  a  carrier  or  its  servants,  are  void.-^ 

0.  Rights,  Duties  and  Liabilities  of  Sleeping-  Car  Companies — 1.  Duty 
OF  Carrier  to  Haul  SlEEpixg  Cars — a.  /;/  Absence  of  Contract. — In  the  ab- 
sence of  contract,  a  railroad  company  cannot  be  required  to  haul  the  cars  of  a 
sleeping   car    company    over    its    road.^^ 


norant   and   not   made  part  of  contract. — 

Attached  to  a  ticket  issued  b)^  a  steamship 
cu..  p..i.>  u  as  a  11.  lice  containing  the  fol- 
lowing clause:  "Neither  the  ship  owner 
nor  the  passage  broker  or  agent  is  re- 
sponsible for  loss  of  or  injury  to  the 
passenger  or  his  luggage  or  personal  ef- 
fects, or  delay  on  the  voyage,  arising 
from  steam,  latent  defects  in  the  steamer, 
her  machinery,  gear  or  fittings,  or  from 
act  of  God,  Queen's  enemies,  perils  of 
the  sea  or  rivers,  restraints  of  princes, 
rules  and  peoples,  barratry  or  negligence 
in  navigation,  of  the  steamer  or  of  any 
other  vessel.  Neither  the  ship  owner  nor 
the  passage  broker  or  agent  is  in  any 
case  liable  for  loss  or  injury  to  or  delay 
in  delivery  of  luggage  or  personal  effects 
of  the  passenger  beyond  the  amount  of 
£lO,  unless  the  value  of  the  same  in 
excess  of  that  sum  be  declared  at  or  be- 
fore the  issue  of  this  contract  ticket,  and 
freight  at  current  rates  for  every  kind 
of  property  (except  pictures,  statuary 
and  valuables  of  any  description  upon 
which  one  per  cent,  will  be  charged)  is 
paid.  All  questions  arising  on  this 
ticket  shall  be  decided  according  to 
English  law,  with  reference  to  which  this 
contract  is  made."  The  ticket  was  pur- 
chased for  the  passenger  by  another  per- 
son and  neither  examined  it  nor  was  their 
attention  called  to  its  terms  by  the  agents 
of  the  company.  It  was  held  that  by  the 
law  of  England  as  well  as  the  law  of  this 
country  the  notice  was  not  binding  en 
the  passenger.  The  Majestic,  IGG  U.  S. 
37.5,   376,   41    L.    Ed.    1039. 

19.  Reasonableness  of  limitation  as  to 
amount  of  liability — Tlie  ^^lajcstic,  1G6  U. 
S.  37.=;,  386,  41  L.  "Ed.  1039. 

It  has  been  said  by  the  supreme  court 
that  a  limitation  of  liability  for  loss  of 
baggage  to  £lO  "does  not  strike  us  as 
exactly  reasonable  in  view  of  the  'twenty 
cubical  feet'  of  luggage  for  each,  which 
the  company  had  expressly  contracted  to 
carry."  The  Maiestic.  16G  U.  S.  375,  386, 
41   L.  Ed.  1039. 

20.  Limitation     as     to     value,     unless 


greater    value    disclosed    and    paid    for.-~ 

Tlie    Kensington,    183    U.    S.    263,    272,    46 
L.    Ed.    19U. 

21.  Exemption  from  liability  for  negli- 
gence.— The  Kensington,  183  U.  S.  263,  46 
L.    Ed.    190. 

A  ticket  contained  the  following  ex- 
emption: "The  ship  owner  or  agent  are 
not  under  any  circumstances  liable  for 
loss,  death,  injury  or  delay  to  the  pas- 
senger or  his  baggage  arising  from  the  act 
of  God,  the  public  enemies,  tire,  robbers, 
thieves  of  whatever  kind,  whether  on 
board  the  steamer  or  not,  perils  of  the 
seas,  rivers  or  navigation,  accidents  to  or 
of  machinery,  boilers  or  steam,  collisions, 
strikes,  arrest  or  restraint  of  princes, 
courts  of  law,  rulers  or  people,  or  from 
any  act,  neglect  or  default  of  the  ship 
owner's  servants,  whether  on  board  the 
steamer  or  not,  or  on  board  any  other 
vessel  belonging  to  the  ship  owner,  either 
in  matters  aforesaid  or  otherwise  how- 
soever. Neither  the  ship  owner  nor  the 
agent  is  under  any  circumstances,  or  for 
ain'  cause  whatever  or  however  arising, 
liable  to  an  amount  exceeding  250  francs 
for  death,  injury  or  delay  of  or  to  any 
passenger  carried  under  this  ticket.  The 
ship  owner  will  use  all  reasonable  means 
to  send  the  steamer  to  sea  in  a  seaworthy 
state  and  well  found,  but  does  not  war- 
rant her  seaworthiness.  The  ship  owner  or 
agent  shall  not,  under  any  circumstances, 
be  liable  for  any  loss  or  delay  of  or  in- 
jury to  passengers'  baggage  carried  under 
this  ticket  beyond  the  sum  of  250  francs, 
at  which  such  baggage  is  hereby  valued, 
unless  a  bill  of  lading  or  receipt  be  given 
therefor  and  freight  paid  in  advance  on 
the  excess  value  at  the  rate  of  one  per 
cent,  or  its  equivalent,  in  which  case  the 
ship  owner  shall  onlj'  be  responsible  ac- 
cording to  the  terms  of  the  ship  owner's 
form  of  cargo  bill  of  lading,  in  use  from 
the  port  of  departure."  Held,  void.  The 
Kensington,  183  U.  S.  263,  267,  46  L.  Ed. 
190. 

22.  Duty  to  haul  sleeping  and  drawing 
room   cars  in   absence   of   contract — Pull- 
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b.  Under  Contract — (1)  In  Gcnrral. — Of  course,  if  a  railroad  company  en- 
gaged, by  a  valid  contract,  to  haul  the  drawing  room  and  sleeping  cars  of  a  palace 
car  company,  it  must  comply  with  the  requirements  of  its  contract.^-' 

(2)  Validity  of  Contract. — A  contract  for  the  lease  of  sleeping  cars  to  a  rail- 
road company  by  which  the  sleeping  car  company  is  to  have  the  exclusive  right 
to  furnish  drawing  roorii  and  sleeping  cars  on  all  the  passenger  trains  of  the  rail- 
road company  for  a  period  of  tifteen  years,  unless  terminated  at  certain  specified 
intervals  within  that  period,  in  a  way  provided  in  the  contract,  is  not  void  as  be- 
ing in  restraint  of  trade,  where  the  contract  also  provides  that  the  sleeping  car 
company  shall  furnish  cars  adequate  and  safe  and  sufficient  in  number  for  the 
use  of  the  railroad.-'* 

(3)  Construction  of  Contract. — Where  a  railroad  company  agrees  to  haul 
cars  of  a  sleeping  car  company  over  all  roads  owned  or  controlled  by  it,  and 
it  is  subsequently  consolidated  with  another  company,  which  afterwards  acquires 
another  road,  the  new  company  is  not  bound  to  haul  the  cars  over  the  road  thut 
subsequently  acquired  by  reason  of  the  contract  made  before  the  consolidation. 2** 
A  contract  between  a  railroad  company  and  a  sleeping  car  company  that  the  for- 
mer will  use  the  sleeping  and  drawing  room  cars  of  the  latter  upon  its  road  and 
all  roads  controlled  by  it,  does  not  require  a  railroad  company  to  haul  such  cars 
over  a  road  of  which  it  owns  the  majority  of  the  stock,  where  the  management 
of  the  corporations  are  separate  and  distinct. ^^ 

2.  Lease  oe  Cars  and  Business  by  One  Company  to  Another — a.  Validity 
of  Lease. — See  ante,  "Validity  of  Contract  by  Carrier  Not  to  Engage  in  Carry- 
ing Business,"  I,  D. 

b.  Rents  for  Use  of  Cars. — Where  the  amount  of  rent  to  be  paid  for  the  lease 
of  sleeping  cars  is  fixed  at  a  certain  sum,  and  it  is  provided  that,  if  the  revenue 
derived  from  the  lease  of  the  cars  does  not  amount  to  such  sum,  because  of  the 
refusal  of  railroad  companies  to  use  the  cars  as  anticipated,  the  lessor  may  re- 
turn the  cars  and  cancel  the  lease  or  shall  pay  such  an  amount  of  its  net  revenue 
as  may  be  agreed  on  by  the  parties  thereto,  if  the  lessee  does  not  exercise  his  op- 
tion, and  no  amount  is  agreed  on  by  the  parties,  it  is  for  the  jury  to  assess  the 
amount  which  the  lessor  should  receive,  but,  of  course,  such  amount  is  not  to  ex- 
ceed the  entire  net  revenue  of  the  lessee. 2" 

3.  Liability  of  Railroad  Company  for  Loss  of  or  Damage  to  Cars. — The 
liability  of  a  railroad  company  for  loss  of  or  damage  to  sleeping  or  drawing  room 
cars  of  another  company,  wdiile  in  its  possession,  are  usually  governed  by  con- 
tract between  the  parties. ^^  Where  a  contract  leasing  sleeping  cars  to  a  railroad 
company  provides  that  the  railroad  company  shall  be  liable  for  loss  or  damage 
to  the  cars  occasioned  by  accident  or  casualty,  the  railroad  company  is  responsible 
for  the  loss  of  a  car  by  fire,  originating  from  an  unknown  cause,  where  the  car 
was  at  the  time  in  the  possession  of  the  railroad  company  and  subject  to  its  use,^^ 
but  not  where  the  car  at  the  time  of  the  fire  was  subject  to  the  exclusive  control 
of  the  sleeping  car  company,  it  being  in  the  repair  shop  of  the  railroad  company 

man's    Palace    Car    Co.    v.    Missouri,    etc.,  26      Construction  of   contract   requiring 

R    Co     115  U    S    .'iST    29  L    Ed    499.  ^^^    °*    ^^'"^    ^'^   roads    controlled    by    an- 

■'                ^'  '.',    "  ~j                        „„^fl^  other. — Pullman's      Palace      Car      Co.      v. 

23.  Duty  of  railroad  company,  under  ^y^^^^^^^._  ^  Co.,  115  U.  S  587, 
contract,   to   haul   palace  cars.— Pullman  s  09  j     p^j    499 

^^'\S'  ?":.S°on'^-T^^^ilf"Too'^'"'  ^'  ^°"  ~  27?  Rent"  "for  leased  cars.-PnIlman's 
115    U.    S.    587.   29    L.    Ed.    499.  p^j^^^    ^^^    C,^     ,.     ^.^^^^^^..^j    ^^^^^^^      ^^^ 

24.  Validity  of  contract.— Chicaoro,  etc.,       139  u   S.  62,  35  L.  Ed.  69. 

R.  Co.  V.  Pullman,  etc..  Car  Co..  139  U.  S.  28.     Liability    of    railroad    for    loss    or 

79,    35     L.     Ed.    97.      See    the    title     RE-  damage    to    Pullman    cars.— Chicago,    etc.. 

STRAINT    OF    TRADE.  r.  Co.  v.  Pullman,  etc.,  Car  Co..  139  U.  S. 

25.  Effect  of  consolidation  on  contract  79.   35   L.   Ed.  97. 

to  haul  Pullman  cars. — Pullman's  Palace  29.  Loss  of  car  by  fire  while  in  posses- 
Car  Co  V.  Missouri,  etc.,  R.  Co..  115  U.  sion  of  railroad. — Chicago,  etc..  R.  Co.  v. 
S  587.  29  L.  Ed.  499.  See  the  title  COR-  Pullman,  etc.,  Car  Co.,  139  U.  S.  79,  35 
PORATIONS.  L.  Ed.  97. 
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which  was  used  exclusively  by  the  sleeping  car  company.-'"^  Where  sleeping  cars 
used  by  a  railroad  company  are  destroyed  by  fire,  and' the  insurer  pays  the  loss 
to  the  owner  of  the  sleeping  cars,  the  insurer  is  subrogated  to  the  rights  of  the 
sleeping  car  company  against  the  railroad  company.-' ^ 

P.  Actions  against  Carrier— 1.  Pleadings.— In  a  suit  against  a  common 
carrier  for  not  carrying  a  party  according  to  contract,  the  allegation  of  a  breach 
"whereby  the  plaintiff  was  subjected  to  great  inconvenience  and  injury,"  is  not  an 
allegation  of  special  damage.-"^  Although  the  declaration  does  not  set  out  the  pay- 
ment of  any  passage  money,  nor  any  promise  or  undertaking  on  the  part  of  the 
defendants  to  carry  the  plaintiff  safely,  yet  if  it  states  that  the  plaintiff  became  a 
passenger  for  certain  rewards  to  the  defendants,  and  thereupon  it  was  their  dutv 
to  use  due  and  proper  care  that  the  plaintiff  should  be  safely  conveyed,  and  if  the 
breach  is  well  assigned,  and  the  cause  goes  on  to  plea,  issue,  trial,  and  verdict, 
the  defect  in  the  declaration  is  cured  by  the  32d  section  of  the  judiciary  act  of 
1789.33 

2.  Evidence — a.  Presumptions  and  Burden  of  Proof — (1)  In  jurv  as  Raising 
Presumption  of  NegUgcn\ce. — If  the  passenger  is  in  the  exercise  of  that  degree  o'f 
care  which  may  reasonably  be  expected  from  a  person  in  his  situation,  and  injury 
occur  to  him,  this  is  prima  facie  evidence  of  the  carrier's  liability.^*  ' 


30.  Loss  by  fire  while  in  Pullman  re- 
pair shop. — Chicago,  etc.,  R.  Co.  v.  Pull- 
'-nan,  etc.,  Car  Co.,  1.39  U.  S.  79,  35  L. 
Ed.   97. 

31.  Subrogation  of  insurer  to  rights  of 
sleeping  car  company. — Chicago,  etc.,  R. 
Co.  V.  Pullman,  et'\.  Car  Co.,  139  U.  S. 
79,  35  L.  Ed.  97.  See  the  titles  INSUR- 
.\NCE;  SURPOGATION. 

32.  Allegstion  of  special  damages. — 
Roberts  v.  Cxraham.  G  Wall.  578,  IS  L.  Ed. 
791.  See,  tjenerally,  the  titles  DAMAGES; 
PLEADING. 

33.  Defects  cured  by  statute  of  jeofails. 
— Stockton  7'.  Bishop,  4  How.  155,  11  L. 
Ed.  918.  Generally,  as  to  statute  of  jeo- 
fails, see  the  title  AMENDMENTS,  vol. 
1,    p.    288. 

Amendment  of  pleadings. — See  the  title 
AMENDMENTS,  vol.   1,  p.  288. 

34.  Injury  as  raising  presumption  of 
negligence. — Railroad  Co.  v.  Polhu-d,  22 
Wall.  341.  22  L.  Ed.  877:  Stokes  v.  Salton- 
stall,  13  Pet.  181,  10  L.  Ed.  115;  Inland, 
etc..  Coasting  Co.  v.  Tolson.  139  U.  S. 
551,  35  L.  Ed.  270:  Gleeson  v.  Virginia 
Midland,  R.  Co.,  140  U.  S.  435.  443,  35  L.  Ed. 
458:  Steamboat  New  World  v.  King,  i6 
How.  469.  477,  14  L.  Ed.  1019;  Patton  v. 
Texas,  etc..  R.  Co.,  179  U.  S.  658,  663,  45 
L.    Ed.'   361. 

"The  law  is  that  the  plaintifif  must  show 
negligence  in  the  defendant.  This  is  done 
prima  facie  by  showing,  if  the  plaintifif 
be  a  passenger,  that  the  accident  oc- 
curred. If  that  accident  was  in  fact  the 
result  of  causes  beyond  the  defendant's 
responsibility,  or  of  the  act  of  God,  it  is 
still  none  the  less  true  that  the  plaintifif 
has  made  out  his  prima  facie  case.  When 
he  proves  the  occurrence  of  the  accident, 
the  defendant  must  answer  that  case  from 
all  the  circumstances  of  exculpation, 
whether  disclosed  by  the  one  party  or  the 
other.      They    are    its    matter    of    defense. 


And  It  IS  for  the  jury  to  say,  in  the  light 
of  all  the  testimony,  and  under  the  in- 
structions of  the  court,  whether  the  re- 
lation of  cause  and  eflfect  did  exist,  as 
claimed  by  the  defense,  between  the' ac- 
cident and  the  alleged  exonerating  circum- 
stances. But  when  the  court  refuses  to 
so  frame  the  instructions  as  to  present 
the  rule  in  respect  to  the  prima  facie 
case,  and  so  refuses  on  either  of  the 
grounds  by  which  the  refusal  is  sought 
to  be  supported  herein,  it  le'aves  the  jury 
without  instructions  to  which  .they  are 
entitled  to  aid  them  in  determining  what 
were  the  facts  and  causes  of  the  accident 
and  how  far  those  facts  were  or  were 
not  within  the  control  of  the  defendant. 
This  IS  error."  Gleeson  v:  Virginia  Mid- 
land R.  Co.,  140  U.  S.  435,  444.  35  L  Ed 
458. 

The  fact  that  the  carriage  was  upset. 
and  the  plaintifiF's  wife  injured,  are  prima' 
facie  evidence  that  there  was  carelessness, 
or  negligence,  or  want  of  skill  on  the" 
part  of  the  driver,  and  casts  upon  the 
defendant  the  burden  of  proving  that  the 
accident  was  not  occasioned  by  the  driv- 
er's fault.  Stokes  v.  Saltonstall,  13  Pet 
181,    10    L.    Ed.    115. 

It  being  admitted  that  the  carriage  was 
upset,  and  the  plaintifif's  wife  injured,  it 
is  incumbent  on  the  defendant  to  prove, 
that  the  driver  was  a  person  of  competent 
skill,  of  good  habits,  and  in  every  respect 
qualified,  and  suitably  prepared  for  the 
business  in  which  he  was  engaged;  and 
that  he  acted  on  this  occasion  with  rea- 
sonable skill,  and  with  the  utmost  pru- 
dence and  caution:  and  if  the  disaster  in 
ouestion  was  occasioned  by  the  least  neg- 
ligence, or  want  of  skill  or  prudence  on 
his  part,  then  the  defendant  is  liable  in 
the  action.  Stokes  v.  Saltonstall,  13  Pet 
181,  10  L.  Ed.   115. 

Injury    due    to    escape    of    steam The 
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(2)  As  to  Contributory  Negligence. — Where  the  evidence  on  the  part  of  the 
plaintiff  does  not  tend  to  estabhsh  contributory  neghgence  on  his  part,  tlie  burden 
of  proving  it  rests  on  the  defendant,  and  it  must  be  estabhshed  by  a  preponderance 
of  evidence. ^^ 

b.  Aduiissibility — (1)  Evidence  as  to  Condition  of  Road. — \\"here  an  injury 
to  a  passenger  is  due  to  defects  in  the  road,  it  is  proper  to  admit  evidence  of  the 
general  bad  condition  of  that  part  of  the  road  which  included  the  place  where  the 
accident  occurred."^  And  reports  made  by  the  superintendent  of  the  road  to  the 
board  of  directors  in  the  course  of  his  official  duty  are  competent  evidence,  as 
against  the  corporation,  of  the  condition  of  the  road.-^'^ 

(2)  Evidence  to  Show  Vicious  Propensities  of  Horse  Attached  to  Stage  Coach. 
— In  an  action  for  an  injury  sustained  owing  to  the  misbehavior  of  a  horse  at- 
tached to  a  stage  coach  in  which  the  plaintiff  was  riding,  evidence  having  been 
given  that  the  horse  had  been  restive  and  unmanageable  at  a  time  before  the  ac- 
cident, evidence  of  the  habits  of  the  horse  subsequent  to  the  accident  are  also  ad- 
missible.-^^ 

(3)  Evidence  as  to  Nature  and  Extent  of  Injuries. — A  written  statement  pre- 
pared by  a  physician  who  attended  the  plaintiff,  setting  forth  the  nature  of  the 
injuries  received  and  their  effect  upon  his  bodily  and  mental  condition  and  con- 
taining a  statement  as  to  wdtness'  opinion  as  to  the  probable  length  of  time  within 
which  he  might  recover  from  the  injuries,  is  not  admissible  in  evidence  as  an  in- 
strument of  evidence  although  at  the  trial  the  physician  testified  that  it  was  written 
by  him  and  that  it  correctly  stated  the  plaintiff's  condition  at  the  time  referred  to 
therein.-'^  The  court  cannot,  on  application  of  the  defendant,  and  in  advance  of 
the  trial,  order  the  plaintiff'  to  submit  to  a  surgical  examination  as  to  the  extent 
of  his  injuries.-^'^' 

(4)  Evidence  as  to  Poverty  or  Need  of  Plaintiff. — A  passenger  being  entitled 
onlv  to  compensatory  damages,  evidence  as  to  his  poverty,  or  the  number  and  ages 
of  his  children,  is  irrelevant.-*^ 

c.  Witnesses. — Where,  in  an  action  for  injuries  due  to  the  upsetting  of  a  stage 
coach,  th^  plaintiff'  testifies  that  he  was  rightfully  in  the  coach  as  a  regular  pas- 
senger under  the  usual  conditions,  that  he  was  taken  as  a  passenger  by  the  driver, 
and  that  one  of  the  defendants  had  said  since  the  accident  that  he  had  ordered 
the  driver  to  receive  him  without  fare,  it  is  proper,  on  cross-examination,  to  re- 
quire him  to  state  whether  his  fare  was  demanded  of  him  by  the  regular  agent  of 

13th  section  of  the  act  of  congress,  passed  that    a    worn    out    rail    was    the    cause    of 

on  the  7th  of  July,  1838  (5  Stat,  at  Large,  the   accident,   and   that   the   defendant   had 

306),  makes  the  injurious  escape  of  steam  neglected  to  repair  the  defect.   Vicksburg. 

prima    facie    evidence    of    negligence;    and  etc..   R.  Co.  v.  Putnam,  118  U.  S.  545,  553, 

the    owners    of    a   steamboat,    in    order    to  30  L.  Ed.  257. 

escape     from     responsibility,    must    prove  ?7.     Reoorts   of  superintendent  to   show 

that  there  was  no  negligence.     Steamboat  bad  condition  of  road. — \'icksburg.  etc.,  R. 

New  World  v.   King,   16   How.  469,   14   L.  Co.  v.    Putnam,   118   U.   S.   545,   553,   30    L. 

Ed.  1010.  Ed.  257. 

35     Burden  of  proof  as  to  contributory  38.     To    show    vicious    propensities    of 

negligence. — Indianapolis,    etc.,    R.    Co.    v.  horse    attached   to    stage    coacn. — Kennon 

Horst.  93   U.   S.  291,  23   L.  Ed.  S9S.  v.   Gihner.   131   U.  S.  22.  33   L.  Ed.   110. 

36.    Evidence  of  bad  condition  of  road.  39.     Written    statement    of    physician — 

—Vicksburg,   etc.,    R.   Co.   v.    Putnam,    118  Vicksburg,  etc.,   R.  Co.  v.  O'Brien,  119   U. 

U.  S.  545.  553,  30  L.  Ed.  257.  S.   99.  30   L.    FH.   299.     See,  generally,   the 

There   being   evidence   tend-'ng   to    show  title   EVTDE^'^^E. 

that   the   accident   was   caused   by   a   worn  40.     Ccm^'ir-g    plaintiff    to    submit    to 

out   rail,   it   was,   to   saj^   the    least,    within  surgical   examination   before   trial. — Union 

the   discretion   of  the   court   to   admit   evi-  Pac.   R.   Co.  v.   Bots*'ord,  141  U.  S.  250.  35 

dence    that    the   general   condition    of   that  L.   Ed.  734.     See,  generally,  the  title  EVI- 

portion    of   the    road    which    included    the  DEXCE. 

place    where    the    accident    occurred    had  41.     Poverty    or    necessity    of    plaintiff, 

long  been  bad,  and  that  the  rails  had  been  — Pennsylvania  Co.  v.  Roy,  102   U.   S.  451, 

in  use  for  a  great  many  vears.     Such  evi-  26    L.    Ed.    141.      See,   generally,    the   titles 

dence   had   som^   ter.denc'y   to   prove   both  DAMAGES;  EXEMPLARY  DAMAGES. 
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the  company  before  the  accident,  and  whether  on  his  refusal  to  pay  he  was  ordered 
to  leave  the  coach  and  refused  to  do  so."*- 

3.  Damages — a.  Compensatory  Damages — (1)  Action  for  Personal  Injuries 
—  (a)  In  General. — In  an  action  for  a  personal  injury  to  passengers,  the  plain- 
tiff is  entitled  to  recover  compensation,  so  far  as  it  is  susceptible  of  an  estimate  in 
money,  for  the  loss  and  damage  caused  to  him  by  the  defendant's  negligence."*-'* 

(b)  Pain  and  Suffering. — l"he  plaintiff  is  also  entitled  to  recover  a  reasonable 
sum  for  his  pain  and  suffering,"*"*  including  mental  suffering.'*^ 

(c)  Medical  Attendance. — The  plaintiff  is  entitled  to  recover  reasonable  ex- 
penses incurred  for  medical  attendance.'*^ 

(d)  Injury  to  Earning  Capacity. — The  plaintiff  is  entitled  to  recover  a  fair 
compensation  for  the  loss  of  what  he  would  otherwise  have  earned  in  his  trade  or 
profession,  and  has  been  deprived  of  the  capacity  of  earning,  by  the  wrongful 
act  of  the  defendant.*''' 

(e)  Prospective  Damages. — If  the  evidence  fairly  shows  that  tlie  plaintiff 
will  sustain  future  damages,  the  jury  may  include  such  damages  in  the  verdict."*^ 

(2)  Action  for  Breach  of  Contract  to  Convey. — In  an  action  against  the  car- 
rier of  a  passenger  for  damages  for  breach  of  a  contract  to  carry,  the  defendant 
cannot  be  held  liable  for  the  amount  of  wages  or  profits  which  the  plaintiff  might 
have  earned  had  he  been  carried  to  his  destination  according  to  his  contract."*^ 

(3)  Action  for  Wrongful  Ejection. — Where  a  person  who  has  been  forcibly 
expelled  from  a  town  by  a  vigilance  committee  under  threat  of  death  if  he  re- 
turn, boards  a  ship  to  return  to  that  town  and  is  put  off  the  ship  by  the  captain 
before  reaching  the  town  and  sent  back  to  the  port  at  which  he  boarded  the  ship, 
he  is  entitled  to  compensation  for  the  injury  done  him  by  being  put  on  board 
the  return  vessel,  so  far  as  that  injury  arose  from  the  act  of  the  captain  of  the 
other  vessel  in  putting  him  there.-'^'^*     Rut  he  is  not  entitled  to  damages  for  injuries 


42.  Cross-examination     of    witnesses. — 

Gilmer  v.   Higlev,   110   U.   S.   47.  28   L.   Ed. 
62.     See,  generally,  the  title  WITNESSES. 

43.  Personal  injuries  in  general — Vicks- 
burg,  etc.,  R.  Co.  v.  Putnam,  118  U.  S.  54.5, 
554,  30  L.  Ed.  257;  Wade  v.  Leroy,  20 
How.  34,  15  L.  Ed.  813. 

A  passenger  in  a  railway  car  who  has 
been  injured  in  a  collision  caused  by  the 
negligence  of  the  employees  of  the  com- 
pany, is  not,  as  a  general  rule,  entitled  in 
an  action  against  the  company  to  recover 
damages  beyond  the  limit  of  compensa- 
tion for  the  injury  actually  sustained. 
Milwaukee,  etc.,  R.  Co.  v.  Arms,  91  U.  S. 
489.  23   E.   Ed.   374. 

44.  Pain  and  suffering. — Vicksburg,  etc., 
R.  Co.  V.  Putnam.  118  U.  S.  545,  .554,  30 
L.  Ed.  257,  citing  Wade  v.  Leroy,  20  How. 
34,  15  L.  Ed.  813;  Nebraska  City  v.  Camp- 
bell, 2  Black  590,  17  L.   Ed.  271. 

45.  Mental  suffering.  Kennon  v.  Gilmer, 
131    U.    S.   22.   33    L.    Ed.    110. 

46.  Medical  attendance. — Vicksburg.  etc.. 
R.  Co.  V.  Putnam,  118  U.  S.  545,  554,  30 
L.  Ed.  257,  citing  Wade  v.  Leroy,  20  How. 
34.  15  L.  Ed.  813;  Nebraska  City  v.  Camp- 
bell, 2  Black  590.  17  L.   Ed.  271. 

47.  Injury  to  earning  capacity. — Vicks- 
burg, etc.,  R.  Co.  V.  Putnam,  118  U.  8. 
545,  554.  30  L.  Ed.  257,  citing  Wade  v. 
Leroy,  20  How.  34,  15  L.  Ed.  813;  Ne- 
braska City  V.  Campbell,  2  Black  590.  17 
L.   Ed.   271. 

In    an    action    against    the    owners    of    a 


ferry  boat,  for  personal  injuries  sustained 
b}'  the  negligence  of  its  officers,  it  was 
held  that  the  plaintiff  miglit  show  that  he 
was  engaged  in  a  particular  business,  and 
had  been  incapacitated  from  attending 
to  it,  as  exhibiting  the  extent  of  the  in- 
jury, and  that  it  had  occasioned  expense, 
suffering,  and  loss  of  time  which  had 
value  to  him,  although  the  nature  of  his 
occupation  was  not  set  forth  in  the  dec- 
laration. Wade  V.  Lerov.  20  How.  34.  15 
L.   Ed.   813. 

48.  Prospective  damages. — Washingto  i. 
etc.,  R.  Co.  r.  Harmon,  147  U.  S.  571,  37 
L.   Ed.   284. 

48.  Less  of  wages  or  profits. — North 
American  Transp.,  etc..  Co.  :•.  Morrison, 
178    U.    S.    262.    44    L.    Ed.    lOGl. 

50.  Compensation  for  injury  done  in 
ejecting  passenger. — Pearson  v.  Duane,  4 
Wall.  m:,.  18  L.   Va\.  447. 

Ejection  due  to  humane  motive  of  car- 
rier and  for  interest  of  passenger. — Hc^w- 
evcr,  where  a  person  who  had  been  thus 
banished  from  a  place  got  on  board  a 
vessel  going  back  to  it,  determined  to 
defy  the  authorities  there  and  take  his 
chance  of  life,  and  the  captain,  who  had 
not  known  the  history  of  the  case  until 
after  the  vessel  was  at  sea — on  meeting  a 
return  steamer,  of  a  line  to  which  his 
own  vessel  belonged — stopped  his  own 
and  sent  the  man  aboard  the  returning 
one,  to  be  taken  to  the  port  where  he  em- 
barked— such    captain,    not    acting    in    any 
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that  he  suffered  from  obstructions  which  he  afterwards  met  with  in  getting  to  the 
place  from  wlience  he  had  been  expelled  and  where  he  wanted  to  return  ;  and 
which  injuries  were  not  caused  by  this  act,  but  were  owing  to  the  fact  that  all  to 
whom  he  afterwards  applied  for  passage  to  that  place  knew  the  power  and  de- 
termination of  the  authorities  there  and  were  afraid  to  carry  him  back/'^ 

b.  Exemplary  Damages. — The  right  to  recover  exemplary  damages  in  an  action 
against  a  carrier  is  treated  in  another  title. ^^ 

4.  Province  of  Coukt  and  Jury. — It  is  well  settled  that  where,  in  an  action 
against  a  carrier,  there  is  uncertainty  as  to  the  existence  of  either  negligence  or 
contributory  negligence,  the  question  is  not  one  of  law,  but  of  fact,  and  to  be 
settled  by  a  jury;  and  this,  whether  the  uncertainty  arises  from  a  conflict  in  the 
testimony,  or  because  the  facts  being  undisputed,  fairminded  men  vv"ill  honesth' 
draw  different  conclusions  from  them.''-^  But  if  there  is  no  evidence  that  the  in- 
jury was  due  to  the  negligence  of  the  carrier  or  its  servants,  the  court  should 
direct  a  verdict  for  the  defendant.^^ 

III.    Carriers  of  Goods. 

A.  Duty  to  Receive  and  Carry — 1.  In  General. — A  common  carrier  of 
goo'ls  is  bound  to  receive  and  carry  all  the  goods  offered  for  transportation,  sub- 
ject to  all  the  responsibilities  incident  to  his  employment,  and  is  liable  to  an 
action  in  case  of  refusal.^^     And  the  failure  of  the  shipper  to  insure  for  the  car- 


malice,  but  acting  from  a  humane  mo- 
tive, and  from  a  belief  that  the  passenger, 
if  landed  at  the  port  where  his  own  vessel 
was  going,  would  be  hanged — in  such  a 
case,  the  apprehended  danger  mitigates 
the  act.  and  the  damages  must  be  small. 
Accordingly,  in  such  a  case,  this  court,  on 
appeal  from  a  decree  which  had  given 
four  thousand  dollars  damages,  modified 
it  by  allowing  but  fifty  dollars,  with  di- 
rections, moreover,  that  each  party  should 
pay  bis  own  costs  on  the  appeal.  Pearson 
V.  Duane.  4  Wall.  605,  18  L.  Ed.  447. 

51.  Damages  not  traceable  to  act  of 
ejection. — Pearson  r.  Duane,  4  Wall.  605, 
18    L.    Ed.    447. 

52.  Exemplary  damages. — See  the  title 
EXEMPL.-\RY  DAM.\GES. 

53.  Province  of  court  and  jury. — Rich- 
mond, etc..  R.  Co.  z:  Powers.  149  U.  S. 
43,  45.  37  L.  Ed.  642:  Siou.x  City,  etc.,  R. 
Co.  z:  Stout,  17  Wall.  657,  21  L.  Ed.  745; 
Washington,  etc..  R.  Co.  z'.  McDade,  135 
U.  S.  554.  34  L.  Ed.  235:  Delaware,  etc., 
R.  Co.  V.  Converse.  139  U.  S.  469,  35  L. 
Ed.  213;  Warner  v.  Baltimore,  etc.,  R. 
Co.,  168  U.  S.  339.  348,  42  L.  Ed.  491; 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408.  36  L.  Ed.  485:  Baltimore,  etc.,  R.  Co. 
V.  Griffith.  159  U.  S.  603.  40  L.  Ed.  274; 
Te.xas.  etc..  R.  Co.  v.  Gentry,  163  U.  S. 
353,  41  L.  Ed.  186;  W^ashington.  etc.,  R. 
Co.  V.  Harmon.  147  U.  S.  571.  37  L.  Ed. 
284.  See,  generally,  the  title  NEGLI- 
GENCE. 

Where  a  passenger  sues  for  an  injury 
alleged  to  be  due  to  an  improper  and  un- 
safe station,  and  the  evidence  is  con- 
flicting as  to  the  conditions  of  the  station, 
the  cas?  should  be  submitted  to  the  jury. 
Pennsvlvania  R.  Co.  v.  Green,  140  U.  S. 
49,   35 'L.   Ed.   339. 


Where,  in  an  action  against  a  carrier 
of  passengers  for  death  by  wrongful  act, 
alleged  to  have  been  the  result  of  a  col- 
lision, it  is  doubtful  whether  the  deceased 
was  killed  by  the  collision,  the  question 
is  one  for  the  jury.  Providence,  etc.. 
Steamship  Co.  z:  Clare,  127  U.  S.  45,  32 
L.   Ed.   199. 

\\'hether  a  passenger  in  a  railroad  car, 
standing  up  in  it.  when  getting  into  the 
station  house,  at  the  close  of  the  journe3^ 
but  before  an  actual  stoppage  of  the  car, 
is  guilty  of  negligence  in  the  circum- 
stances of  the  case,  is  a  question  of  fact 
for  the  jury  to  decide  under  proper  in- 
structions. Railrrad  Co.  r.  Pollard,  22 
Wall.  341,  22  L.  Ed.  877. 

54.  Directing  verdict. — Providence,  etc., 
Steamship  Co.  v.  Clare.  127  U.  S.  45,  32 
L.  Ed.  199.  See.  generally,  the  title 
VERDICT. 

55.  Duty  to  receive  and  carry. — New 
Jersev  Steam  Nav.  Co.  z\  Merchants' 
Bank'  6  How.  343,  382,  12  L.  Ed.  465; 
Railroad  Co.  r.  Manufacturing  Co.,  16 
Wall.  318.  328.  21  L.  Ed.  297:  York  Co. 
z:  Central  R.  Co.,  3  Wall.  107.  112.  18  L. 
Ed.  170:  Inman  z\  South  Carolina  R.  Co., 
129  U.  S.  128,  32  L.  Ed.  612:  Wabash.  R. 
Co.  z:  Pearce,  192  U.  S.  179,  187.  48  L. 
Ed.  397:  Myrick  v.  Michigan,  etc.,  R.  Co., 
107  U.  S.  102.  106,  27  L.  Ed.  325;  Winona, 
etc.,  R.  Co.  V.  Blake.  94  U.  S.  180,  24  L. 
Ed.  99:  Propeller  Niagara  v.  Cordes,  21 
How.  7.  22.  16  L.  Ed.  41;  Atchison,  etc., 
R.  Co.  V.  Denver,  etc.,  R.  Co.,  110  U.  S. 
667.  674.  28   L.   Ed.  291. 

He  is.  in  general,  bound  to  take  the 
goods  of  all  who  oflFer.  unless  his  com- 
pierqent  for  the  trip  is  full,  or  the  goods 
be  of  such  a  kind  as  to  be  liable  to  extra- 
ordinary  danger,   or   such   as   he   is   unac- 
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tier's  benefit  is  not  a  good  ground  for  refusal  to  receive  and  carry.^" 

2.  Duty  to  Furnish  Express  Facilities  to  Express  Companies. — See  the 
title  Express  Companies. 

B.  Necessity  for  Express  Contract  between  Carrier  and  Shipper. — 
The  obligations  and  liabilities  of  a  common  carrier  are  not  dependent  upon  con- 
tract, though  they  may  be  modified  and  limited  by  contract ;  they  are  imposed  by 
the  law,  from  the  i)nblic  nature  of  his  employment.''" 

C.  When  Liability  Attaches. — The  liability  of  a  common  carrier  of  goods 
and  merchandise  attaches  when  the  property  passes,  with  his  assent,  into  his  pos- 
session.^'^ 

D.  Delivery  to  Carrier — 1.  Necessity  for  Delivery. — The  liability  of  the 
carrier  is  fixed  by  accepting  the  property  to  be  transported.^^  The  duties'  and  the 
obligations  of  the  common  carrier  with  respect  to  the  goods  commence  with  their 
delivery  to  him,  and  thus  delivery  must  be  complete,  so  as  to  put  upon  him  the 
exclusive  duty  of  seeing  to  their  safety. *^^ 

2.  What  Constitutes — a.  In  General. — Delivery  to,  and  acceptance  by,  the 
carrier  is  complete  whenever  the  property  comes  into  his  possession  with  his 
assent.^  ^ 

b.  Absolute  Deposit  zeith  Carrier. — If  the  deposit  of  the  goods  is  a  mere  ac- 
cessory to  the  carriage,  that  is,  if  they  are  deposited  for  the  purpose  of  being  car- 
ried without  further  orders,  the  responsibility  of  the  carrier  begins  from  the  time 
they  are  received.^'- 

c.  Deposit  until  Carrier  Subject  to  further  Orders. — When  goods  are  depos- 
ited subject  to  the  further  order  of  the  owner,  this  does  not  constitute  a  deliverv 
so  as  to  render  the  carrier  responsible  from  that  time.^-"^ 


customed  to  convey.  Propeller  Niagara  v. 
Cordes,  21  How.  7,  22,  16  L.  Ed.  41. 

A  railroad  company  is  a  carrier  of  goods 
for  the  public,  and.  as  such,  is  bound  to 
carry  safely  whatever  goods  are  intrusted 
to  it  for  transportation,  within  the  course 
of  its  business,  to  the  end  of  its  route, 
and  there  deposit  them  in  a  suitable  place 
for  their  owners  or  consignees.  Myrick 
V.  Michigan,  etc.,  R.  Co.,  107  U.  S.  102, 
106,  27  L.  Ed.  325. 

The  Winona  and  St.  Peter  Railroad 
Company,  having  been  incorporated  as  a 
common  carrier,  with  all  the  rights  and 
subject  to  all  the  obligations  which  that 
term  implies,  was  bound  to  carry,  when 
called  upon  for  that  purpose,  and  charge 
only  a  reasonable  compensation  therefor. 
Winona,  etc.,  R.  Co.  v.  Blake,  94  U.  S. 
180,   24   L.    Ed.   99. 

56.  Failure  of  shipper  to  insure  as  ex- 
cuse for  failure  to  receive  and  carry. — 
Inman  v.  South  Carolina  R.  Co.,  129  U.  S. 
128,  32  L.  Ed.  612.  See,  also,  Constable 
V.  National  Steamship  Co.,  154  U.  S.  51, 
101,   38   L.   Ed.   903. 

57.  Necessity  for  express  contract  be- 
tween carrier  and  shipper. — Hannibal  R. 
Co.  z\  Swift,  12  Wall.  262,  20  L.  Ed.  423. 

58.  When  liability  attaches — Hannibal 
R.  Co.  z'.  Swift,  12  Wall.  262,  20  L.  Ed. 
423;  Pratt  v.  Railway  Co.,  95  U.  S.  43,  24 
L.  Ed.  336;  Missouri  Pac.  R.  Co.  v.  Mc- 
Faddcn,    ir)4   U.   S.   155.  160,  38  L.   Ed.  944. 

59.  Necessity  of  delivery. — Pratt  v. 
Railway  Co.,  95  U.  S.  43,  44,  24  L.  Ed. 
336;  Missouri  Pac.  R.  Co.  v.  McFadden, 
154  U.   S.   155,  38   L.  Ed.  944. 


"The  liability  of  a  carrier  begins  when 
the  goods  are  delivered  to  him  or  his 
proper  servant  and  authorized  to  receive 
them  for  carriage."  Missouri  Pac  R.  Co 
V.  McFaddcn,  154  U.  S.  155,  38  L.  Ed. 
944. 

The  receipt  of  the  goods  lies  at  the 
foundation  of  the  contract  to  carry  and 
deliver.  If  no  goods  are  actually  received, 
there  can  be  no  valid  contract  to  carry 
or  to  deliver.  Pollard  v.  Vinton,  105  U 
S.  7,  26  L.  Ed.  998;  Missouri  Pac.  R.  Co. 
r.  McFadden,  154  U.  S.  155,  38  L.  Ed.  944; 
St.  Louis,  etc.,  R.  Co.  v.  Knight,  122  U  S 
79,  30  L.  Ed.  1077.  See  The  Ladv  Frank- 
lin, 8  Wall.  325,    19  E.   Ed.  455. 

60.  Delivery  must  be  complete. — Mis- 
souri Pac.  R.  Co.  V.  McFadden,  154  U  S 
155,  38  L.  Ed.  944. 

The  law  will  not  divide  the  duty  or  the 
obligation  between  the  carrier  and  the 
owner  of  the  goods;  it  must  rest  entirely 
upon  the  one  or  the  other;  and.  until  it 
has  become  imposed  upon  the  carrier  by  a 
delivery  and  acceptance,  he  cannot  be  held 
responsible  for  tlicm.  Missouri  Pac.  R 
Co.  V.  McFadden,  154  U.  S.  155,  38  L.  Ed 
944. 

61.  What  constitutes  delivery  in  gen- 
eral.—  I'r.itt  f.  Railwav  Co.,  95  U.  S.  43. 
44,  24    L.    Ed.   336. 

62.  Absolute     deposit     with     carrier. — 

Pratt   z:    Railway   Co.,   95   U.    S.   43,   45,   24 
L.    Ed.   336. 

63.  Deposit  with  carrier  subject  to  fur- 
ther orders. — Prait  ;■.  Railway  Co.,  95  U. 
S.   43,   44,   24   L.   Ed.   336. 
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d.  Deposit  at  Place  Agreed  on. — If  a  common  carrier  agrees  that  property 
intended  for  transportation  by  him  may  be  deposited  at  a  particular  place  without 
express  notice  to  him,  such  deposit  amounts  to  notice,  and  is  a  delivery .^"'^  But 
where  a  railroad  company  agrees  to  carry  all  cotton  compressed  by  a  compress 
company,  the  fact  that  it  fails  to  perform  its  contract,  does  not  render  it  liable  for 
a  loss  of  cotton,  by  fire,  for  which  it  has  issued  no  bills  of  lading.''^ 

e.  Delivery  to  Lighterman  to  Be  Carried  to  Ship. — In  ports  where  it  is  nec- 
essary for  a  vessel  drawing  much  water  to  lie  outside  of  the  bar  and  have  her 
cargo  brought  to  her  by  lighters,  and  the  usage  is  for  the  lighterman  to  be  en- 
gaged and  paid  by  the  captain  of  the  vessel,  to  give  his  receipt  to  the  factor  for 
the  cotton,  and  to  take  a  receipt  from  the  captain  when  he  delivers  it  on  board 
of  the  vessel,  delivery  of  goods  to  the  lighterman  is  a  delivery  to  the  master,  and 
the  transportation  by  the  lighter  to  the  vessel  the  commencement  of  the  voyage, 
in  execution  of  the  contract  by  which  the  master  engages  to  carry. "^'^ 

f.  Delivery  of  Cotton  to  Compress  Company. — When  cotton  is  delivered  to 
a  compress  company  for  compression,  before  shipment,  such  delivery  may  or  may 
not  constitute  a  delivery  to  the  carrier.  Where  the  compress  company  acts  as 
agent  for  the  carrier,  delivery  to  the  former  is  a  delivery  to  the  latter,*'"  but  where 
the  compress  company  acts  as  agent  of  the  shipper,  delivery  to  it  is  not  a  delivery 
to  the  carrier.^^ 


64.  Depcsit  at  place  agreed  on. — Pratt 
7'.  Railway  Co..  95  U.  S.  43,  44,  24  L.  Ed. 
336. 

65.  Agreement  to  carry  all  cotton  com- 
pressed by  company. — A  railroad  com- 
pany agreed  with  a  cotton  compress  com- 
pany that  it  would  receive  and  carry  all 
the  cotton  compressed  by  the  latter  com- 
pany. The  railroad  company  failed  to 
perform  its  contract,  and  the  cotton  ac- 
cumulated in  the  warehouse  and  upon 
the  premises  of  the  compress  company, 
and  part  of  it  was  destroyed  by  fire.  It 
was  held  that  the  railroad  company  was 
not  liable  to  the  owner  or  the  insurer 
for  the  loss  of  cotton  for  which  it  had 
issued  no  bills  of  lading,  although  it  had 
given  bills  of  lading  upon  some  of  the 
cotton,  and  although  it  was  prohibited  by 
a  statute  from  giving  a  bill  of  lading  upon 
goods  not  actually  received  into  its  pos- 
session. St.  Louis,  etc.,  R.  Co.  v.  Com- 
mercial Ins.  Co.,  139  U.  S.  223,  35  L.  Ed. 
154. 

66.  Delivery  to  lighterman  to  be  carried 
to  ship. — Bulkley  i\  Naumkeag  Steam 
Cotton  Co.,  24  How.  386,   3  6  L.  Ed.  599. 

Where  a  lighterman,  thus  employed, 
was  conveying  bales  of  cotton  to  a  vessel 
lying  outside  of  the  bar,  but  before  they 
were  put  on  board,  an  explosion  of  the 
boiler  threw  the  bales  into  the  water,  by 
which  the  cotton  was  damaged;  the  ves- 
sel was  held  responsible  for  the  loss  upon 
being  libelled  in  a  court  of  admiralty,  the 
master  having  included  these  bales  in  the 
bills  of  lading  which  he  signed.  Bulkley 
V.  Naumkeag  Steam  Cotton  Co.,  24  How. 
386,   16   L.   Ed.    599. 

67.  Where  compress  company  is  agent 
of  carrier, — Arthur  v.  Texas,  etc.,  R.  Co., 
204  U.  S.   505,  51   L.   Ed.   590. 

Where  all  cotton  received  by  a  carrier 
for   transportation  is  delivered   to   a   com- 


press company,  which  compresses  it  for 
the  railroad,  at  the  expense  of  the  latter, 
and  it  gives  its  bills  of  lading  on  the 
faith  of  the  receipts  of  the  compress  com- 
pany, a  delivery  to  the  compress  company 
is  a  delivery  to  the  carrier,  and  the  com- 
press company  is  its  agent  for  whose 
negligence  the  carrier  is  liable.  Arthur  v. 
Texas,  etc.,  R.  Co.,  204  U.  S.  505,  51  L.  Ed. 
590. 

Where  a  rule  of  a  state  railroad  com- 
mission requires  a  carrier  to  sign  a  bill 
of  lading  for  cotton  when  receipts  of  a 
compress  company  are  presented  to  it,  the 
rule  applies  to  a  case  when  the  cotton  is 
tendered  to  the  company  although  at  the 
time  it  is  upon  the  compress  company's 
platform,  and  if  the  carrier  does  not  re- 
gard the  presentation  of  these  receipts  as 
in  fact  a  tender,  or  a  valid  tender,  it  may 
refuse  to  sign  the  bill  of  lading,  and 
where  it  issues  a  bill  of  lading  it  acknowl- 
edges the  tender.  Arthur  v.  Texas,  etc., 
R.  Co.,  204  U.  S.  505,  520,  51  L.  Ed.  590. 

68.  Compress  acting  as  shipper's  agent. 
—Missouri  Pac.  R.  Co.  v.  McFadden,  154 
U.  S.  155,  38  L.  Ed.  944;  St.  Louis,  etc., 
R.  Co.  V.  Knight,  122  U.  S.  79,  30  L.  Ed. 
1077 

Where  a  carrier  issued  a  bill  of  lading 
for  cotton  which  was  in  the  hands  of  a 
compress  company,  who  were  the  agents 
of  the  shipper,  for  the  purpose  of  being 
compressed  before  shipment,  and  the  cot- 
ton was  destroyed  by  fire  while  in  the 
pcssession  of  the  compress  company,  it 
was  held  that  the  carrier  was  not  liable 
to  the  assignee  of  the  bill  of  lading  al- 
though such  assignee  did  not  have  notice 
of  a  custom  or  course  of  dealing  between 
the  carrier  and  the  shipper  by  which  it 
was  understood  by  both  parties  that  the 
cotton  was  not  to  be  delivered  at  the 
time    the    bill    of    lading    was    issued    but 
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g.  Issuance  of  BUI  of  Lading  zi'ithout  Receipt  of  Goods. — See  the  title  BiLi, 
OF  Lading,  ante,  p.  IZZ. 

E.  Duties  and  Liabilities  in  Course  of  Transportation — 1.  In  General. 
— The  duty  of  a  common  carrier  is  to  transport  and  deliver  safely/'^ 

2.  Care  Required  of  Carrier — a.  General  Rule — Liability  That  of  Insurer. 
— In  the  absence  of  legislative  regulation,  or  special  exemption  made  by  contract, 
a  common  carrier  of  goods  is  an  insurer  of  the  goods  and  liable  at  all  events 
for  every  loss  or  damage,  unless  it  happened  by  the  act  of  God,  or  the  public 
enemy,  or  the  fault  of  the  shipper.'^** 

b.  Circumstances  Exempting  Carrier  from  Liability  as  Insurer — (1)  Loss 
Arising  from  Act  of  God — (a)  In  General. — Events  known  as  the  accidents  of 
major  force,  or  fortuitous  events,  or  the  acts  of  God,  always  constitute  an  im- 
plied  condition    in   every    engagement   of   a   common   carrier   of   goods."  ^      The 


was  to  remain  in  the  hands  of  the  com- 
press company  as  the  agent  of  the  shipper 
to  be  compressed.  Missouri  Pac.  R.  Co. 
V.  McFadden,  154  U.  S.  155,  38  L.  Ed. 
944. 

A  bought  cotton  and  delivered  it  to  a 
compress  company,  where  it  was  weighed, 
classed  and  graded  by  A  and  marks  put 
upon  each  bale  indicating  the  grade  or 
quality  and  the  lot  to  which  it  belonged. 
The  railroad  company  issued  bills  of  lad- 
ing for  the  cotton,  sometimes  before  it 
was  in  the  hands  of  the  compress  com- 
pany at  all.  Compressing  was  to  be  done 
at  the  expense  of  the  railroad  company. 
Tt  was  held  that  the  railroad  company's 
liability  as  common  carrier  commenced 
only  when  the  specific  cotton  was  de- 
livered for  the  purpose  of  transportation 
into  its  exclusive  possession  and  control, 
and  only  when  specific  lots  were  marked 
and  designated  to  correspond  to  the  bills 
of  lading  previously  issued  by  the  carrier. 
St.  Louis,  etc.,  R.  Co.  v.  Knight,  122  U.  S. 
79,   30   L.   Ed.    1077. 

69.  Duty  to  carry  and  deliver  safely. — 
Bank  v.  Adams  Express  Co.,  93  U.  S. 
174,  181,  23  L.  Ed.  872;  The  Delaware, 
14  Wall.  579,  596,  20  L.  Ed.  779;  The 
Commander-in-Chief,  1  Wall.  43,  50,  17  L. 
Ed.   609. 

70.  Care  required  of  carrier. — Railroad 
Co.  V.  Varncll,  98  U.  S.  480,  25  L.  Ed.  233; 
Propeller  Niagara  v.  Cordes,  21  How.  7, 
23,  16  L.  Ed.  41;  York  Co.  v.  Central  R. 
Co.,  3  Wall.  107,  113,  18  L.  Ed.  170;  The 
Delaware,  14  Wall.  579,  596.  20  L.  Ed. 
779;  The  Commander-in-Chief,  1  Wall.  43, 
50,  17  L.  Ed.  609;  Hannibal  R.  Co.  ?•. 
Swift,  12  Wall.  262,  20  L.  Ed.  423;  Bank 
V.  Adams  Express  Co.,  93  U.  S.  174.  181, 
23  L.  Ed.  872;  Clark  v.  Barnwell,  12  How. 
272,  13  L.  Ed.  985;  Primrose  v.  Western 
Union  Tel.  Co.,  154  U.  S.  1,  38  L.  Ed. 
883;  The  Lady  Pike,  21  Wall.  1.  14,  22 
L.  Ed.  499;  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank.  6  How.  343,  381,  12 
L.  Ed.  465;  The  J.  P.  Donaldson,  167  U. 
S.  599,  603.  42  L.  Ed.  292. 

He    is    chargeable   for   all    losses    except 

such  as   may  be  occasioned   by  the  act  of 

God    or    the    public    enemy.      He    insures 

against    all    accidents    which    result    from 

3  U  S  Enc— 38 


human  agency,  although  occurring  with- 
out any  fault  or  neglect  on  his  part;  and 
he  cannot,  by  any  mere  act  of  his  own, 
avoid  the  responsibility  which  the  law 
thus  imposes.  He  cannot  screen  himself 
from  liability  by  any  general  or  special 
notice,  nor  can  he  coerce  the  owner  to 
yield  assent  to  a  limitation  or  responsibil- 
ity by  making  exhorbitant  charges  wheri 
such  assent  is  refused.  York  Co.  v.  Cen- 
tral R.  Co.,  3  Wall.  107,  113,  18  L.  Ed. 
170. 

A  common  carrier  of  merchandise  is 
chargeable  with  actual  negligence,  unless 
he  exercise  the  care  and  prudence  of  a 
prudent  man  in  his  own  affairs.  Express 
Co.  V.  Kountze,  8  Wall.  342,  343,  19  L.  Ed. 
457. 

When  a  common  carrier  receives  the 
goods,  it  is  his  duty  to  take  all  possible 
care  of  them  in  their  passage,  make  due 
transport  and  safe  and  right  delivery  of 
them  at  the  time  agreed  upon;  or,  in  the 
absence  of  any  stipulation  in  that  behalf, 
within  a  reasonable  time.  Propeller  Nia- 
gara 7'.  Cordes,  21  How.  7,  22.  16  L.  Ed.  41. 

In  Boyce  v.  Anderson,  2  Pet.  150.  7  L. 
Ed.  379,  it  was  said  that  the  law  applicable 
to  common  carriers  of  goods  is  one  of 
great  rigor  and  should  not  be  applied  to 
new  cases,  and  the  court  refused  to  treat 
slaves  as  goods  and  chattels,  but  regarded 
them  as  passengers.  Cited  in  Chicago, 
etc.,  R.  Co.  V.  Zernecke,  183  U.  S.  582, 
587,  46  T,.  Ed.  339. 

Liability  similar  to  insurer,  but  not 
strictly  that  of  insurer. — "A  carrier  is  not 
an  insurer,  though  often  loosely  so  called. 
The  extent  of  his  responsibility  \x\?^y  be 
equal  to  that  of  an  insurer,  and  even 
greater,  but  its  nature  is  not  the  same. 
His  contract  is  not  one  for  indemnity, 
independent  of  the  care  and  custodj'  of 
the  goods.  He  is  not  entitled  to  a  ces- 
sion of  the  remains  of  the  property,  or 
to  have  the  loss  adjusted  on  principles 
peculiar  to  the  contract  of  insurance;  and 
when  a  loss  occurs,  unless  caused  by  the 
act  of  God,  or  of  a  public  enemj'.  he  is 
always  in  fault."  Hall  v.  The  Railroad 
Companies,  13  Wall.  369.  372,  20  L.  Ed. 
594. 

71.    Acts  of  God  or  vis  major. — Reed  v. 
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maxim  causa  proxima  non  remota  spectatur  applies  to  such  cases  as  to  o'.lier  con- 
tracts and  transactions,  and  ordinary  diligence  is  all  that  is  required  of  the  car- 
rier to  avoid  or  remedy  the  effects  of  the  overpowering  cause." ^ 

(b)  JVhat  Constitutes  Act  of  God. — Act  of  God  means  inevitable  accident 
without  the  intervention  of  man  or  public  enemies."'^  A  loss  by  flood."*  or  perils 
of  the  sea."^  unless  the  goods  are  improperly  stowed  or  carried  on  deck.'"  are 
losses  by  the  act  of  God  for  which  a  carrier  of  goods  is  not  responsible. 

(2)  Loss  Arising  from  Act  of  Common  Enemy. — A  carrier  who  has  exercised 
due  diligence,  is  not  liable  for  less  or  damage  arising  from  acts  of  the  common 
enemy ;"'  but  when  goods  in  the  hands  of  a  common  carrier  are  threatened  to  be 
destroyed  or  seized  by  a  public  enemy,  he  is  bound  to  use  due  diligence  to  pre- 
vent such  destruction  or  seizure."^  and  ordinary  negligence  in  this  respect  will 


United  States,  11  Wall.  591,  606.  20  L.  Ed. 
22G;  Primrose  v.  Western  Union  Tel.  Co., 
154  U.  S.  1.  38  L.  Ed.  883;  Propeller 
Niagara  z:  Cordes,  21  How.  7.  23,  16  L. 
Ed.  41:  The  Delaware,  14  Wall.  .579,  596, 
20  L.  Ed.  779;  York  Co.  v.  Central  R.  Co., 
3  Wall.  lOr.  113,  18  L.  Ed.  170;  RaHroad 
Co.  V.  Varnell,  98  U.  S.  480,  25  L.  Ed.  23.3: 
Ciark  z:  Barnwell,  12  How.  272,  13  L.  Ed. 
9S5. 

When  a  common  carrier  shows  ihat  a 
loss  was  by  some  vis  major,  as  by  flood. 
he  is  excused  without  proving  affirma- 
tively that  he  was  guilty  cf  no  negligence. 
Railfoad  Co.  z:  Reeves.  10  Wall.  176,  19 
L.  Ed.  909. 

72.  Ordinary  diligence  duly  required  to 
avc'd  Ices  by  act  cf  Gcd. — Railroad  Co. 
V.  Reeves,  10  Wall.  17G.  19  L.  Ed.  909. 

73.  Act  of  God  defined. — The  Majestic, 
166  U.  S.  375.  3S6,  41  L.  Ed.  1039,  citing  2 
Kent.  Com.  592. 

-  "The  act  of  God,  said  Chancellor  Kent 
(vol.  2.  p.  597),  means  'inevitable  accident, 
withrut  the  intervention  of  man  and  public 
enemies';  and  again  (vol.  3.  p.  216).  that 
'perils  of  the  sea  denote  natural  accidents 
peculiar  to  that  element,  which  do  not 
happen  by  the  intervention  of  man,  nor 
are  to  be  prevented  by  human  prudence. 
A  casus  fortuitus  was  defined  in  the  civil 
law  to  be  quod  damno  fatali  ccntingit, 
cuivis  diligentissimo  pcssit  contingere. 
It  is  a  loss  happening  in  spite  of  all  human 
eflFort  and  sagacity".  The  words  'perils 
of  the  sea'  may.  indeed,  have  grown  to 
have  a  broader  signification  than  'the  act 
of  God,'  but  that  is  unimportant  here." 
The  Majestic,  166  U.  S.  375,  386,  41  L.  Ed. 
1039. 

"Judge  Shipman  in  the  court  of  ap- 
peals quotes  from  1  Pa'sons  on  Shipping, 
255,  the  definition  there  given  of  the  'act 
of  God,'  and  the  reason  for  it,  as  fol- 
lows: 'The  act  of  God  is  limited,  as  we 
conceive,  to  causes  in  which  no  man  has 
any  agency  whatever;  because  it  was  in- 
tended never  to  raise,  in  the  case  of  the 
common  carrier,  the  dangerous  and  diffi- 
cult question  whether  he  actually  had  any 
agency  in  causing  the  loss;  for,  if  this 
were  possible,  he  should  be  held.'  "  The 
Majestic,  166  U.  S.  375,  386,  41  L.  Ed. 
1039. 


7A.    Flood  as  act  cf  God. — Railroad  Co 
z:  Reeves.  10  Wall.  176,  19  L.  Ed.  909. 

Where  ihe  pro.ximate  cause  of  a  loss  is 
the  act  of  God,  such  as  a  flood,  a  common 
carrier  is  excused,  though  his  own  negli- 
gence or  laches  in  starting  the  journey 
maj'  have  contributed  as  a  remote  caise. 
Railroad  Co.  z\  Reeves.  10  Wall.  17(5.  19 
L.   Ed.   900. 

75.  Perils  of  the  sea. — Reed  z\  United 
States.   11    Wall.    591.   606.   20    L.    Ed    220. 

76  Less  by  perils  of  sea  where  goods 
are  stewed  on  deck  or  improperly  stowed. 
— The  Delaware,  14  WalT.  579.  598,  2U  L. 
Ed.  T79;  Lawrence  v.  Minturn.  17  How. 
100.  114.  15  L.  Ed.  58.  See  the  title 
SHIPS  AXD  SHIPPIXG 

Goods,  though  lost  by  perils  of  the  sea. 
if  they  were  stowed  on  deck  without  the 
consent  of  the  shipper,  are  not  regarded 
as  goods  lost  by  the  act  of  God  within 
the  meaning  of  the  maritim.e  law.  nor  are 
such  losses  regarded  as  losses  by  perils 
of  the  sea  which  will  excuse  the  carrier 
from  delivering  the  goods  shipped  to  the 
consignee  unless  it  appears  that  the  man- 
ner in  which  the  goods  were  stowed  is 
sanctioned  by  commercial  usage,  or  un- 
less it  affirmatively  appears  that  the  man- 
ner of  stowage  did  not,  in  any  degree, 
crntribute  to  the  disaster;  that  the  loss 
happened  without  any  fault  or  negliorence 
on  the  part  of  the  carrier,  and  that  it 
could  not  have  been  prevented  by  human 
skill  and  prudence,  even  if  the  goods  had 
been  stowed  under  deck,  as  required  by 
the  general  rules  of  the  maritime  law. 
The  Delaware.  14  Wall.  579,  598,  20  L.  Ed. 
779;  Lawrence  z\  Minturn,  17  How.  100, 
114,   15    L.    Ed.   58. 

77.  Less  arising  from  act  of  public 
enemy. — Holladav  :•.  Kernard.  12  Wall. 
254,  20  L.  Ed.  390:  Railroad  Co.  z:  Reeves, 
10  Wall.  176,  19  L.  Ed.  909;  Primrose  v. 
Western  Union  Tel.  Co..  154  U.  S.  1.  38 
L.  Ed.  883;  Propeller  Niagara  v.  Cordes. 
21  How  7,  23.  16  L.  Ed.  41:  York  Co.  v. 
Central  R.  Co..  3  Wall.  107,  113,  18  L. 
Ed.  170;  Railroad  Co.  v.  Varnell,  98  U.  S. 
480,  25  L.  Ed.  233;  The  Delaware,  14 
Wall.  579.  596,  20  L.  Ed.  779;  Clark  v. 
Barnw"'!.  12   How.  272.  13   L.   Ed.  985. 

78.  Diligence  required  of  carrier  to  pre- 
vent loss. — Holladay  v.  Kennard,  12  Wall. 
254,  20   L.   Ed.   390. 
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render  him  liable.''' 

(3)  Lnss  Arising  from  Nat^trc  of  Property. — The  carrier  is  not  responsible 
for  leakage  of  a  liquid  occasioned  by  the  peculiar  nature  of  the  article  itself,  or 
by  secret  defects  which  existed  in  the  casks,  but  were  unknown  when  they  were 
shipped.'^*^ 

(4)  Loss  Arising  from  Act  of  Ozvncr. — A  common  earner  in  the  exercise  of 
due  care  is  not  responsible  for  loss  or  damage  to  goods  carried  due  to  the  act  of 
the  owner  thereof. ^i 

(5)  Loss  Arising  from  Causes  B.xceptcd  h\  Contract. — See  post,  "Limitation  of 
Liability."  IH,  G. 

3.  Delegation  of  Duties  i?v  Carrier. — A  common  carrier,  who  undertakes 
for  himself  to  perform  an  entire  .service,  has  no  authority  to  constitute  another 
person  or  corporation  the  accent  of  his  consignor  or  consignee.  He  may  employ 
an  agency,  but  it  must  be  subordinate  to  him.  and  not  to  the  shipper,  who  neither 
employs  it,  pays  it,  nor  has  any  right  to  interfere  with  it.  Its  acts  become  his, 
because  done  in  his  service,  and  by  his  direction. ^^     Therefore,  where  an  express 


79.  Ordinary  negligence  in  preventing 
act  of  public  enemy  renders  carrier  liable 
— Holladav  v.  Kennard.  1:2  Wall.  254,  20 
L.    Ed.   390. 

It  is  not  necessary  tliat  be  should  be 
guilty  of  fraud  or  cdlusion  with  the 
enemy,  or  willful  nci^ligence,  to  make 
him  liable:  ordinary  negligence  is  suffi- 
cient. Holladay  v.  Kennard,  12  Wall.  254, 
20   L.   Ed.   :W0. 

What  is  ordinary  negligence  depends 
on  the  character  nf  the  employment. 
Where  skill  and  capacity  are  rcquir^'d  to 
accomplish  an  undertakmg,  it  would  be 
negligence  not  to  employ  persons  having 
those  ciualifications.  Holladav  v.  Ken- 
nard,  12  Wall.  254,  20   L.   Ed.  390. 

Ordinary  diligence,  like  most  other 
human  qualifications  or  characteristics,  is 
a  relative  term,  to  be  judged  of  by  the 
nature  of  the  subject  to  which  it  is  di- 
rected. It  would  not  be  any  want  of  or- 
dinary care  or  diligence  to  intrust  the 
shoe'ng  of  a  horse  to  a  common  black- 
smith, but  it  would  be  gross  negligence  to 
intrust  to  such  a  person  the  cleaning  or 
repair  of  a  watch.  A  man  who  would  be 
perfectly  competent  to  perform  the  duties 
of  an  express  messenger  now,  on  the 
Union  Pacific  Railroad,  with  a  commodi- 
ous express  car  at  his  service,  might  have 
been  a  very  unfit  and  incompetent  agent 
in  1865,  when  nothing  but  a  mail  coach 
traversed  the  prairie,  and  roving  hands  of 
hostile  Indians  infested  the  route.  Holla- 
day  T'.  Kennard.  12  Wall.  254,  258,  20  L. 
Ed.  390.  See,  generally,  the  title  NEG- 
LIGENCE. 

During  the  late  civil  war  the  defendant 
was  prrprietor  of  a  stage  and  express 
line  upon  the  overland  route  to  Cali- 
fornia. The  stage  was  attacked  by  In- 
dians and  robbed  of  its  contents,  amongst 
which  was  a  safe  containing  money  of 
the  plaintiff  below.  The  judge  cha/gcd 
the  jury,  in  determinuig  what  was  the 
duty  of  The  express  agent  at  that  time, 
to  inquire  what  a  cool  self  possessed,  pru- 
dent, careful  man  would  have  done  with 
his    own    property    under    the    same    cir- 


cumstances: that  it  was  the  defendant's 
duty  to  provide  such  a  man  for  this  haz- 
ardous business.  Held,  that  the  charge 
was  not  erroneous;  that  it  only  required 
of  the  defendant  what  might  be  called 
ordinary  care  and  diligence  under  the 
special  circumstances  of  the  case.  Holla- 
dav 7'.  Kennard,  12  Wall.  254,  20  L  Ed 
39f'. 

Effect  of  negligence  of  carrier  remotely 
contributing  to  less — In  case  of  loss  of 
which  the  proximate  cause  is  the  act  of 
the  public  enemy,  a  common  carrier  is 
excused  though  his  own  negligence  or 
laches  may  have  contributed  as  a  remote 
cause.  Railroad  Co.  v.  Reeves,  10  Wall 
176.   19  L.  Ed.  909. 

80.  Loss  arising  from  nature  of  prop- 
erty.—Nelson  V.  Woodruff,  1  Black  156  17 
L.   Ed.  97. 

A  carrier  is  not  answerable  for  diminu- 
tion or  leakage  from  barrels,  though  they 
be  such  as  are  commonly  used  for  similar 
purptses,  if  the  barrels  become  unfitted 
to  hold  their  contents  by  causes  connected 
with  the  nature  and  condition  of  the  art- 
icle which  the  carrier  could  not  control. 
Nelson  v.  Woodruff,  1  Black  156  17  L* 
Ed.    97. 

Hntr's  lard  having  certain  qualities 
wl  ;  '^  -akc  its  leakage  from  ordinary 
1  ;i  i  -  I'  wooden  casks  unavoidable  in 
hot  .veaiher,  a  person  who  ship?,  it  in  that 
conditicjn  from  a  southern  port  for  a  long 
voyage,  through  low  latitudes  in  midsum- 
mer, takes  upon  himself  the  risk  of  all 
loss  necessarily  proceeding  from  that 
cause.  Nelson  v.  Woodruff^^  1  Black  156 
17    L.    Ed.   97 

81.  Loss  due  to  act  of  owner  of  goods. 
— Propeller  Niagara  v.  Cordes,  21  How. 
7,  23,  16  L.  Ed.  41;  Railroad  Co.  v.  Var- 
nell,  98  U.  S.  480.  25  L.  Ed.  233;  The 
Delaware,  14  Wall  579,  596,  20  L.  Ed. 
779;  Clark  r'.  Barnwell.  12  How.  272.  13 
L.   Ed.   985 

82.  Delegation  of  duties — Bank  v. 
Adams    Express   Co.,   93    U.   S.   f74,   23    L. 

Ed.    872 


596 


CARRIERS. 


company,  engaged  to  transport  packages,  etc.,  from  one  point  to  another,  sends 
its  messenger  in  charge  of  them  on  the  car  set  apart  for  its  use  by  the  railroad 
company  employed  to  perform  the  service,  the  latter  company  becomes  the  agent 
of  the   former. '*^^ 

4.  Duty  to  Follow  Instructions  of  Shipper. — Carriers  of  goods  are  re- 
quired to  follow  the  instructions  given  by  the  owner  of  property  concerning  its 
transportation  whenever  practicable,  and  where  there  are  two  routes,  one  safe 
and  the  other  hazardous,  and  the  carrier  in  defiance  of  the  wishes  and  instructions 
of  the  shipper  rejects  the  safe  and  adopts  the  hazardous  route,  it  will  be  respon- 
sible to  the  shipper  for  resulting  loss.^^ 

5.  Duties  as  to  Vehicles  and  Means  of  Transforation. — A  common  car- 
rier is  bound  to  furnish  suitable  vehicles  and  means  of  transportation  for  the 
carriage  of  such  articles  as  he  undertakes  to  carry  and  transport. ^^  jf  ^  carrier 
furnishes  unsafe  or  unfit  cars  or  vehicles,  he  is  not  exempted  from  liability  merely 
because  the  shipper  used  them  knowing  them  to  be  defective.''^ 

6.  Loss  by  Deviation. — A  deviation  is  a  voluntary  departure,  without  necessity 
or  reasonable  cause  from  the  regular  and  usual  course  of  a  voyage. ^^  A  devia- 
tion which  is  a  customary  incident  of  the  voyage,  and  according  to  the  known 
usage  of  trade,  does  not  defeat  the  exceptions  in  a  bill  of  lading  so  as  to  subject 
the  carrier  to  the  responsibility  of  an  insurer. ^^ 

7.  Loss  by  Fire. — In  the  absence  of  a  stipulation  exempting  the  carrier  from 
liability  for  loss  due  to  fire,  it  is  of  course  liable,  whether  the  fire  is  due  to  its 


83.  Liability  of  express  company  for 
negligence  of  carrier. — Bank  v.  Adams 
Express  Co.,  93  U.  S.  174.  23  L.  Ed.  872. 
See  the  title  EXPRESS  COMPANIES. 

84.  Duty  to  follow  instructions  of  ship- 
per.— Express  Co.  z'.  Kountze,  8  Wall.  342, 
353,   19    L.   Ed.   457. 

85.  Duty  as  to  vehicles  and  means  of 
transportation. — Railroad  Co.  i'.  Pratt,  22 
Wall  123,  22  L.  Ed.  827;  The  Northern 
Belle  V.  Robson,  154  U.  S.  571,  19  L.  Ed. 
748. 

Duty  of  carrier  by  water  to  furnish  sea- 
worthy vessel. — See,  s^enerally,  the  title 
SHIPS  AND  SHIPPfX'G. 

86.  Use  by  shipper  of  cars  known  to  be 
defective— Railroad  Co.  v.  Pratt.  22  Wall. 
123,  22  L.  Ed.  827. 

If  a  common  carrier  by  rail  is  negligent 
and  careless  in  furnishing  cars,  and  so 
furnishes  cars  unsuitable  for  the  case — 
even  though  they  be  cars  for  cattle,  which 
cars  the  owner  himself  sees,  and  which 
cattle  the  owner  himself  attends — the  car- 
rier is  not  relieved  from  responsibility, 
even  though  there  have  been  an  agree- 
ment that  he  shall  not  be  responsible. 
Railroad  Co.  v.  Pratt,  22  Wall.  123,  124, 
22   L.   Ed.  827. 

87.  Deviation  defined. — Hostctter  v. 
Park,   137   U.   S.   30,   40,  34   L.   Ed.   568. 

As  to  deviation  in  marine  insurance, 
see  the  tide  MARINE  INSURANCE. 

88.  Usual  or  customary  deviation. — 
Constable  v.  National  Steamship  Co.,  154 
U  S.  51,  38  L.  Ed.  903;  Hostetter  v. 
Park.  137  U.  S.  30,  40,  34  L.  Ed.  568; 
Marande  v.  Texas,  etc.,  R.  Co.,  184  U.  S. 
173,  46  L.  Ed.  487  (holding  evidence  in- 
sufficient to  show  deviation). 

In   marine   insurance,   it   is   no   deviation 


for  a  vessel  to  touch  and  stay  at  a  port 
out  of  its  course,  if  such  departure  is 
within  the  usage  of  the  trade.  The  same 
doctrine  is  applicable  in  the  case  of  a 
bill  of  lading,  even  though  the  usage  be 
not  known  to  the  particular  shipper,  if  it 
be  established  as  a  general  usage.  Host- 
etter V.  Park,  137  U.  S.  30,  40,  34  L.  Ed. 
568. 

In  Hostetter  v.  Park,  137  U.  S.  30,  34 
L.  Ed.  568,  it  was  held  to  be  no  devia- 
tion, in  the  Pittsburg  and  New  Orleans 
barge  trade,  to  land  and  tie  up  a  tow  of 
barges,  and  detach  from  the  tow  such 
barge  or  barges  as  were  designated  to 
take  on  cargo  en  route,  and  to  tow  the 
same  to  the  several  points  where  the 
cargo  might  be  stored,  it  having  been 
shown  that  such  delays  were  within  the 
general  and  established  usage  of  the  trade. 
Constable  7^  National  Steamship  Co.,  154 
U.  S.  51.  38   L.   Ed.  903. 

Usage  as  to  place  of  discharging  cargo. 
— It  is  no  deviation  to  land  goods  at  a 
place  where  the  usage  of  the  trade  per- 
mits them  to  be  landed.  Gracie  v.  Marine 
Ins.  Co.,  8  Cranch  75,  3  L.  Ed.  492;  Con- 
stable t'.  National  Steamship  Co.,  154  U. 
S.    51,   38    L.    Ed.    903. 

W^here  the  regular  pier  of  a  steamship 
companj'  is  so  blockaded  that  its  ships 
cannot  obtain  access  to  it  to  discharge 
its  cargo,  it  is  a  matter  of  ordinary  pru- 
dence to  select  a  neighboring  pier  for 
that  purpose,  and  the  berthing  of  the  ship 
at  such  a  pier  is  not  a  deviation  so  as  to 
render  the  company  an  insurer  of  the 
cargo  discharged  there,  without  notice 
to  the  consignee,  until  its  actual  delivery. 
Constable  z'.  National  Steamship  Co.,  154 
U.  S.  51,  38  L.  Ed.  903. 
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negligence  or  not.^''  And,  even  where  there  is  such  an  exemption,  it  is  Hable  for 
loss  caused  by  fire  due  to  its  neghgence.'^^'  What  constitutes  neghgence  is  a 
question  for  the  jury.^^  It  may  be  inferred  from  the  operation  of  locomotives  in 
the  proximity  of  uncovered  masses  of  cotton,^^  the  absence  of  watchmen  to  care 
for  goods  exposed  to  a  fire  risk,'^-"  or  from  the  inadequacy  of  fire  apparatus  or 
force. »^ 

8.  Dklay  in  TRAXsroRTATiON. — A  common  carrier  of  goods  is  liable  for  a 
delay  in  transportation  whicli  results  in  loss  to  the  shipper,  where  there  is  no  suffi- 
cient excuse  therefor,  especially  where  it  engages  to  move  the  goods  by  a  certain 
time.^^  The  wrongful  refusal  of  a  collector  of  a  port  to  allow  a  vessel  to  clear, 
because  of  the  presence  of  contraband  on  board,  is  no  excuse  for  delay. ^^  even 
though  the  bill  of  lading  provides  that  the  carrier  shall  not  be  liable  for  loss  or 
delay  due  to  a  "restraint  of  princes,  rulers,  or  people. '"^^ 


89.  Carrier  liable  for  less  due  to  fire  in 
absence  of  exemption. — Arlhur  v.  Texas, 
etc.,  R.  Co.,  204  U.  S.  50:».  51  L.  Ed.  .500; 
Bank  v.  Adams  Express  Co.,  93  U.  S.  1~4, 
23  L.  Ed.  872;-  Raih-oad  Co.  v.  Andros- 
coggin Mills,  22  Wall.  .594,  22  L.  Ed.  724; 
Constable  v.  National  Steamship  Co..  154 
U.  S.  51,  52,  38  L.  Ed.  903;  York  Co.  v. 
Central  R.  Co.,  3  Wall.  107,  18  L.  Ed. 
170;  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  343,  425,  12  L.  Ed. 
465.  See,  also,  Huntting  Elevator  Co.  v. 
Bosworth,  179  U.  S.  415,  45  L.  Ed.  256; 
Chkago,  etc.,  R.  Co.  v.  Bosworth,  179  U. 
S.  442,  45  L.  Ed.  267;  Ran  v.  Bosworth, 
179  U.  S.  443,  45  L.  Ed.  268;  Bosworth  v. 
Carr,  etc.,  Co.,  179  U.  S.  444,  45  L.  Ed. 
268. 

"Common  carriers  are  liable  for  losses 
by  fire,  though  guilty  of  no  neglect,  un- 
less it  happened  by  lightnmg.''  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank.  6   How.  343,  425,   12   L.  Ed.  465. 

90.  Carrier  liable  for  negligent  fire  even 
where  there  is  an  exemption. — Bank  v. 
Adams  Express  Co.,  93  U.  S.  174,  23  L. 
Ed.  872;  Constable  v.  National  Steamship 
Co.,  154  U.  S.  51,  52,  38  L.  Ed.  903;  York 
Co.  V.  Central  R.  Co.,  3  Wall.  107,  18  L. 
Ed.  170;  Cau  v.  Texas,  etc.,  R.  Co.,  194 
U.  S.  427,  48  L.  Ed.  1053;  Charnock  v. 
Texas,  etc.,  R.  Co.,  194  U.  S.  432,  48  L. 
Ed.  1054;  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  387.  33  L.  Ed. 
730. 

91.  Negligence  a  jury  question. — .Arthur 
V.  Texas,  etc.,  R.  Co.,  204  U.  S.  505,  514. 
51  L.  Ed.  590;  Marande  v.  Texas,  etc., 
R.   Co.,   184   U.   S.    173,    192,   46    T..    Ed.    4S7. 

92.  Operation  of  engines  near  uncovered 
cotton. — The  storage  of  a  great  mass  of 
cotton  in  open  sheds  and  on  a  wharf, 
with  only  a  few  narrow  gangways  from 
front  to  rear,  with  no  passageways  be- 
tween the  tires  running  lengthwise  of  the 
sheds,  so  as  to  enable  the  cotton  to  be 
inspected  and  to  be  accessible  upon  an 
alarm  of  fire,  with  substantially  no  tar- 
paulins or  other  covering,  and  the  opera- 
tion of  locomotives  in  and  around  to 
open  sheds  and  in  front  of  the  wharf 
among  the  cotton  so  situated,  afifords  suf- 
ficient proof   of   negligence   to   go    to   the 


iurv.     ]\Iarande  v.  Texas,  etc.,   R.  Co.,  184 
U.    S.    173,    192,   46   L.    Ed.    487. 

93.  Absence  of  watchmen  to  care  for 
exposed  goods. — Marande  v.  Texas,  etc., 
R.  Co.,   184  U.  S.  173,  195,  46   L.   Ed.  487. 

The  presence  of  only  four  watchmen  to 
care  for  a  vast  accumulation  of  cotton 
stored  and  exposed  to  a  fire  risTc  is  suffi- 
cient to  go  to  the  jury  on  the  question 
of  negligence.  Marande  v.  Texas,  etc., 
R.  Co.,  184  U.  S.  173,  195,  46  L.  Ed.  487. 

But  where  it  had  been  customary  for  a 
number  of  years  for  shippers  to  deliver 
cotton  at  a  switch  two  and  one  half  miles 
from  a  station,  the  delivery  at  this  point 
being  for  the  convenience  of  shippers  and 
in  order  of  saving  them  the  expense  and 
trouble  of  delivering  it  at  the  regular 
station,  and  during  all  that  time  no  fire 
had  occurred,  the  cotton  in  question  also 
being  in  locked  box  cars,  it  was  held  not 
to  be  negligence  for  the  railroad  not  to 
place  a  watchman  there  to  keep  a  look- 
out for  fire,  none  having  been  requested  by 
the  shipper.  Charnock  v.  Texas,  etc.,  R. 
Co.,  194  U.  S.  432,  48  L.  Ed.  1057. 

94.  Inadequacy  of  fire  apparatus  or 
force. — Marande  r.  Texas,  etc.,  R.  Co..  184 
U.    S.    173.    196,    46    L.    Ed.    487. 

95.  Liability  for  delay. — Northern  Pac. 
R.  Co.  V.  American  Trading  Co.,  195  U. 
S.   439,    467,    49    L.    Ed.   269. 

96.  Delay  due  to  wrongful  refusal  of 
clearance  by  collector. — Northern  Pac.  R 
Co.  r.  American  Trading  Co.,  195  U.  S 
439,   467.   49    L.    Ed.   269. 

Where  a  railroad  contracts  to  forward 
lead  by  a  connecting  line,  within  a  cer- 
tain time,  by  a  contract  lawful  when  made, 
and  not  since  rendered  unlawful,  the  more 
fact  that  the  deputy  collector  wrongfully 
refuses  clearance  to  the  vessel  employed 
by  the  initial  carrier  upon  the  ground  that 
the  lead  is  contraband,  does  not  excuse 
the  carrier  from  liability  for  failure  to 
fulfill  its  contract.  Northern  Pac.  R.  Co. 
T'.  American  Trading  Co.,  195  U.  S.  439. 
467,  49  L.   Ed.  269. 

97.  Refusal  of  clearance  not  a  restraint 
of  "princes,  rulers,  etc." — Xortliern  Pac 
R.  Co  V.  .^merican  Trading  Co.,  195  U. 
S.   439,  468,  49   L.   Ed.  269. 
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9.  LiAniLiTv  \\'iiKRK  Owner  Loads  or  Accompanies  Goods. — The  liability  of 
a  common  carrier  of  goods  and  merchandise  attaches  when  the  property  passes, 
with  his  assent,  into  his  possession,  and  is  not  at^ected  by  the  carriage  in  which 
it  is  transported,  or  the  fact  that  the  carriage  is  loaded  by  the  owner.  The  com- 
mon carrier  is  an  insurer  of  the  property  carried,  and  upon  him  the  duty  rests 
to  see  that  the  packing  and  conveyance  are  such  as  to  secure  its  safety.^^  And 
it  is  not  a  ground  for  liiriiting  the  responsibility  of  a  common  carrier,  where  no 
interference  is  attempted  with  his  control  of  the  property  carried,  that  the  owner 
of  the  property  accompanies  it  and  keeps  watch  for  its  safety.^^ 

F.  Delivery  by  Carrier — 1.  Necessity  of  Delivery. — The  duty  of  a  com- 
mon carrier  is  not  merely  to  carry  safely  the  goods  intrusted  to  him.  but  also  to 
deliver  them  at  the  place  of  destination. ^ 

2.  Mode  and  Sufficiency  of  Delivery — a.  In  General — There  is  no  delivery 
of  the  goods  so  as  to  discharge  the  carrier  from  his  liability,  as  such,  where  it 
still  has^'control  of  the  goods  and  no  one  else  may  move  them  without  its  consent. ^ 

b.  Effect  of  Usage  and  Custom. — Delivery  must  be  according  to  the  custom  and 
usage  of  the.  port,  and  delivery  according  to  such  usage  will  discharge  the  carrier 
of  his  responsibility.^ 


98.  Liability  where  owner  loads  goods. 

— Hannibnl   R.   Co.  r.   Swift,  1:2   Wall.  2t32. 
20    L.    Ed.    42;^,. 

99.  Where  owner  accompanies  and 
guards  prcperty. — Hannibal  R.  Co.  c'. 
Swift.    12    Wall.    262.   20    L.    Ed.    423. 

1.  Necessity  for  delivery. — North  Penn. 
R  Co.  z:  Commercial  Xat.  Bank,  123  U. 
S.  727,  733,  31  L.  Ed.  287;  Brittan  v.  Bar- 
naby,  21  How.  527.  528,  16  L.  Ed.  177; 
The  Commander-in-Chief,  1  Wall.  43,  50, 
17    L.    Ed.    609. 

There  are  no  conditions  which  would 
release  a  carrier  from  the  duty  of  delivery 
except  such  a?  would  also  release  him 
from  the  safe  carriage  of  the  goods.  The 
undertaking  of  the  carrier  to  transport 
gocds  necessarily  includes  the  duty  of  de- 
livering them.  North  Penn.  R.  Co.  v. 
Commercial  Nat.  Bank,  123  U.  S.  727,  733, 
31   L.   Ed.  287. 

The  general  rule  is.  that  the  delivery 
of  the  goods  at  the  place  of  destination, 
according  to  the  hill  of  lading,  is  necessary 
to  entitle  the  ship  to  freight.  The  con- 
veyance and  delivery  is  a  condition  prec- 
edent, and  must  be  fulfilled.  This  gen- 
eral rule  may  be  varied  by  stipulations; 
but  they  must  be  in  writing,  and  be 
signed  by  the  parties,  before  they  can  con- 
trol the  operation  of  the  law  merchant. 
It  is  not  enough  to  establish  that  this  was 
the  mode  of  doing  business  by  the  ship 
owner,  nor  that  a  practice  prevailed  in 
conformity  with  it  at  the  port  to  which 
the  goods  were  carried  and  delivered  to  a 
consignee.  Brittan  x'.  Barnaby,  21  How. 
527.   .528.    16   L.    Ed.    177. 

2.  No  delivery  where  carrier  in  control 
of  goods — Huntting  Elevator  Co.  r.  Bos- 
worth,  179  U.  S.  415.  45  L.  Ed.  256; 
Chicaeo.  etc..  R.  Co.  7'.  Bosw^irth.  179 
U.  S.  442,  45  L.  Ed.  267:  Rau  r.  B-sworth, 
179  U.  S.  443,  45  L.  Ed.  268:  Bosworth  z: 
Ca'-r,  etc.,  Co.,  179  U.  S.  444,  45  L.  Ed. 
263. 


The  line  of  a  railroad  company  termi- 
nated at  East  St.  Louis  and  it  had  no 
track  extending  into  the  city  of  St.  Louis. 
]\Iissou-i.  It  did  not  own  any  terminal 
or  facilities  for  handling  of  freight  busi- 
ness at  either  point,  its  business  being 
handled  by  a  terminal  company  under  an 
agreement  by  which  that  companj-  leased 
to  the  railroad  company  terminal  facilit'rs 
and  storage  room  for  cars,  the  contract 
providing  that  cars  damaged  in  making 
and  breaking  up  of  trains  should  be  at 
the  risk  of  the  railroad  company,  and 
that  cars  rendered  in  bad  order  when  the 
terminal  company  should  use  them  in 
making  a  further  conveyance,  were  to  be 
repaired  by  the  terminal  company.  The 
evidence  showed  that  cars  in  the  }'ar''s 
of  the  terminal  company  were  not  to  be 
moved  except  under  orders  of  the  railroad 
company  and  that  orders  from  the  con- 
signee were  not  recognized  by  the  tf'i- 
minal  company.  Cars  containing  freight  for 
St.  Louis  were  delivered  by  the  railroad 
company  at  the  yards  of  the  terminal 
company,  and  while  there  awaiting  further 
directions  as  to  the  shipment,  were  de- 
stroyed by  fire.  It  was  held  that  the 
railroad  company  was  liable,  as  there  had 
been  no  delivery.  Huntting  Elevator  Co. 
z:  Bcsworth.  179  U.  S.  4J5.  45  L.  Ed.  256; 
Chicago,  etc!.  R.  Co.  v.  Bosworth,  179  U. 
S.  442.  4."  L.  Ed.  267;  Rau  v.  Bosworth, 
179  U.  S.  443.  45  L.  Ed.  268;  Bosworth  v. 
Carr.  etc..  Co..  179  U.  S.  444,  45  L.  Ed. 
268. 

3.  Delivery  to  be  according  to  usage  of 
port — Constable  x'.  National  Steamship 
Co.,  154  U.  S.  51.  38  L.  Ed.  903;  Richard- 
son z\  Goddard.  23  How.  28,  38.  16  L.  Ed. 
412. 

What  constitutes  a  good  delivery,  to 
satisfv  the  evgcncy  of  such  a  contract, 
will  'epe-d  on  the  known  and  established 
usages  oi  the  particular  Tade.  and  the 
well-known   usages    of   the    port    in    which 
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c.  Place  of  Delivery. — A  carrier  by  wagon  may  be  bound  to  deliver  his  freight 
at  the  warehouse  of  the  consignee.-*  Carriers  by  railroad  and  canal  usually  de- 
liver at  warehouses  belonging  to  themselves  or  others."'  Where  the  con- 
tract is  to  carry  by  sea,  from  port  to  port,  an  actual  or  manual  tradi- 
tion of  the  goods  into  the  possession  of  the  consignee,  or  at  his  warehouse, 
is  not  required  in  order  to  discharge  the  carrier  from  his  liability  as  such  ;  it  is 
enough  that  the  master  discharge  the  goods  upon  the  wharf,  giving  due  and  rea- 
sonable notice  to  the  consignee  of  the  fact.*^  Of  course,  delivery  at  a  place  agreed 
on  will,  in  any  case,  be  sufficient."  The  discharge  of  a  cargo  at  a  remote,  unusual, 
or  inaccessible  spot,  or  upon  an  uncovered  pier,  so  that  it  was  exposed  to  the 
weather  or  to  any  unusual  hazard,  may  render  the  carrier  liable  for  resulting  in- 
jury, notwithstanding  the  stipulation  against  the  consequences  of  negligence  in 
its  bill  of  lading.'^ 

d.  To  Whom  Dclwery  to  Be  Made — (1)  ///  General. — The  carrier  should  de- 
liver goods  carried  to  the  party  designated  by  the  terms  of  the  shipment,  or  to 
his  order. ^  Actual  delivery  by  the  bailee  on  the  demand  of  the  true  owner,  who 
lias  the  right  to  the  immediate  possession  of  the  goods  bailed,  is  a  sufficient  de- 
fense of  the  bailee  against  the  claim  of  the  bailor,  and  there  is  no  difference  in 
this  regard  between  a  common  carrier  and  other  bailees. ''' 

(2)  Goods  Consigned  to  Order  of  Consignor. — Where  goods  are  consigned  to 
the  order  of  the  consignor,  there  can  be  no  valid  delivery  of  them  e.xcept  to  him.^^ 


■:he  delivery  is  to  be  made.  Richardson 
.:  Goddard.  23  How.  28,  38.  16  L.  Ed. 
412. 

4.  Carriers  by  wagcn. — Ric'-ardson  v. 
Goddard.  23  How.  28,  39.  16  L.  Ed.  412. 

5.  Carriers  by  railrcad  or  canal. — 
Richardson  z\  Goddard,  23  How.  28,  39, 
16    L.    Ed.    412. 

6.  Carriers  by  sea.— The  Eddy,  .5  Wall. 
481,  18  L.  Ed.  486;  Richardson  v.  God- 
dard. 23   How.  28.   16  L.   Ed.   412. 

Delivery  on  the  wharf  in  the  case  of 
goods  transported  by  ships  is  sufificient 
under  our  law.  if  due  notice  be  given  to 
the  consignees  and  the  different  consign- 
ments be  properly  separated,  so  as  to  be 
open  to  inspection  and  conveniently  ac- 
cessible to  their  respective  owners.  The 
Eddy.   .5   Wall.   481,   49.i.   18    L.    Ed.   486. 

7  Delivery  at  place  agreed  on. —  Rich- 
ardson v.  Goddard,  23  How.  28,  16  L.  Ed. 
.412. 

Where  the  master  of  a  vessel  delivered 
the  goods  at  the  place  chosen  by  the  con- 
signees, at  which  they  agree  to  receive 
them  and  did  receive  a  large  portion  of 
them  after  full  and  fair  notice,  and  the 
master  deposited  them  fo^-  the  consignees 
in  proper  order  and  condition  at  midday, 
on  a  week  day,  in  good  weather,  it  was  a 
good  delivery  according  to  the  general 
usages  of  the  commercial  and  maritime 
law.  Richardson  7'  Goddard.  23  How.  28, 
16    I..    Ed.    412. 

8.  Discharge  at  remote  or  inaccessible 
place. — Constable  :■.  National  Steamship 
Co..    1-4   I".    S.    .51.    38    L.   Ed.   903. 

9.  To  whom  delivery  to  be  made. — 
Nortl  ern  Penn.  R.  Co.  7'.  Comnv-rctal 
N-t  n^nV.  123  U.  S.  727.  733.  31  E  Ed. 
287:  Rri'tan  7'.  Barnaby,  21  How.  .527.  r>28, 
16  E.  Ed.  177:  Con^rd  z:  .Atlantic  Ins.  Co., 
1    Pet.    386.    7    L.    Ed.    189;    Southern    Ex- 


press  Co.  V.   Dickson.   94   U.   S.   .549    24    L 
Ed.  285. 

10.  Effect  cf  actual  delivery  to  true 
owner. — The  Idaho,  93  U.  S.  .57.5  ;^3  I  Ed 
978. 

11  Goods  shipped  to  consignor's  order 
should  be  delivered  to  him.— North  Penn. 
R.  Co.  r.  Commercial  Xat.  Bank,  12:i 
U.  S.  727,  738,  31  L.  Ed.  287;  Southern 
E.xpress  Co.  V.  Dickson,  94  U  S  549  24 
L.  Ed.  285;  The  Thames,  14  Wall  Os!  20 
L.   Ed.  804. 

By  issuing  hills  of  lading  for  merchan- 
dise, stipulating  for  a  delivery  to  order, 
the  ship  becomes  hound  to  deliver  it  to 
no  one  who  has  not  the  order  of  the  ship- 
per. It  is  no  excuse  for  a  delivery  to 
the  ^yrong  persons  that  the  indorsee  of 
the  bills  of  lading  was  unknown,  and  that 
notice  of  the  arrival  of  the  merchandise 
could  not  be  given  to  him.  Diligent  in- 
quiry for  the  consignee,  at  least,  is  a  duty. 
And  if,  after  inquiry,  the  consignee  or 
the  indorsee  of  a  bill  of  lading  for  de- 
livery to  order  cannot  be  found,  the  duty 
of  the  carrier  is  to  retain  the  goods  until 
they  are  claimed,  or  to  store  them  pru- 
dently for  and  on  account  of  their  owner. 
He  has  no  right  under  any  circumstan'^es 
to  deliver  them  to  a  stranger.  The 
Thames.   14   Wall.  98.  20   L.   Ed.   804. 

An  express  company,  well  knowing  that 
certain  goods,  received  by  it  for  trans- 
portation to  a  place  mentioned  in  its  re- 
ceipt, were  the  property  of  the  shipper. 
deli\cred  them,  without  his  knowledge, 
to  a  third  person,  at  the  place  of  ship- 
ment, on  the  order  of  the  consignee. 
Hel'',  that  the  company  was  liable  to  the 
shirrer  for  the  value  of  the  goods.  South- 
ern Exnrcss  Co.  v.  Dickson,  94  U.  S  549 
24   L.   Ed.   285. 
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or  to  one  to  whom  he  has  duly  transferred  his  shipping  receipts  or  bills  of  lad- 
ing,^- even  though  the  receipts  contain  a  direction  to  notify  a  certain  person/^ 
and  it  has  been  the  custom  of  the  railroad,  unknown  to  the  shipper  or  the  as- 
signee of  the  receipts,  to  make  delivery  in  such  cases  to  the  person  to  whom  notice 
is  directed  to  be  given.  ^^ 

e.  Notice  to  Consignee — (1)  Necessity  of  Notice. — Under  what  may  be  termed 
the  "common  law  of  the  sea."  a  delivery  of  the  cargo,  to  discharge  the  carrier 
from  his  liability,  must  be  made  upon  the  usual  wharf  of  the  vessel,  and  actual 
notice  be  given  to  the  consignee,  if  he  be  known. ^^  But  this  rule  originated  prior 
to  the  era  of  steam  navigation,  when  a  voyage  from  Liverpool  to  New  York 
rarely  consumed  less  than  three  weeks,  when  the  time  of  the  arrival  of  the  vessel 
could  not  be  forecasted  with  any  accuracy,  when  crews  were  discharged  imme- 
diatelv  upon  her  arrival,  and  the  vessel  was  usually  detained  several  weeks  in  the 
slow  and  laborious  process  of  unloading,  taking  on  cargo,  and  refitting  before 
setting  out  upon  another  voyage  and  it  is  doubtful  whether  it  is  applicable  to 
modern  shipping.^^  even  with  respect  to  vessels  discharging  cargo  at  a  wharf  other 
than  their  own  ;^'  and.  even  where  required,  it  may  be  dispensed  with  by  stipu- 


12.  Transferee  of  shipping  receipts. — 
North  Penn.  R.  Co.  z:  Commercial  Nat. 
Bank.  123  U.  S.  727.  738,  31  L.  Ed.  287; 
The  Thames,  14  Wall.  98,  20  L.  Ed.  804. 

An  indorsement  bj-  the  consignor  to 
whose  order  goods  are  shipped,  to  a  bank, 
of  the  receipts,  transfers  their  title,  and 
gives  the  bank  the  right  to  their  posses- 
sion, and,  if  necessary,  to  sell  them. 
North  Penn.  R.  Co.  r.  Commercial  Nat. 
Bank,  123  U.  S.  727,  738,  31  L.  Ed.  287. 

Where  a  carrier  allows  live  stock  ship- 
ped over  its  road  to  go  into  the  posses- 
sion of  a  person,  other  than  the  consignee, 
without  the  order  of  the  consignee,  it  be- 
comes responsible  for  their  value  to  a 
bank,  which  holds  the  orders  of  the  con- 
signee indorsed  on  the  receipts  for  the 
shipments.  North  Penn.  R.  Co.  r.  Com- 
mercial Nat.  Bank,  123  U.  S.  727,  737,  31 
L.    Ed.    287. 

13.  Direction  to  notify  party  to  excuse 
for  wrongful  delivery  to  him. — A  direc- 
tion .on  the  receipts  given,  for  live  stock 
received  for  shipment  and  on  the  way 
bills  to  "notify  J.  &  W.  Blaker."  in  no 
respect  qualifies  the  dutj^  of  the  carrier  to 
deliver  the  animals  to  the  order  of  the 
consignor.  If  they  were  consignees,  the 
direction  to  notify  them  would  be  en- 
tirely unnecessarj^  because  the  duty  of 
the  carrier  is  to  notify  the  consignee  on 
the  arrival  of  goods  at  their  place  of  desti- 
nation. North  Penn.  R.  Co.  v.  Commer- 
cial Nat.  Bank.  123  U.  S.  727,  736,  31  L. 
Ed.  287. 

A  railroad  company  received  live  stock 
to  be  shipped  over  its  road  and  that  of 
several  connecting  lines,  giving  the  ship- 
per a  receipt,  stating  that  the  live  stock 
was  consigned  to  his  order,  "notify  A." 
The  agents  of  the  last  connecting  line 
received  a  way  bill  which  has  substantially 
in  the  same  words  as  the  receipt  given 
the  shipper.  It  was  held,  that  the  last 
connecting  line  was  liable  to  the  assignee 
■of  the  consignor  for  the  value  of  the  live 
stock,    where    it    delivered    it    to    A.    who 


misappropriated  the  proceeds.  North 
Penn.  R.  Co.  v.  Commercial  Nat.  Bank. 
123   U.  S.   727,   31  L.   Ed.  287. 

14.  Effect  of  custom  to  deliver  to  per- 
son to  whom  notice  directed  to  be  given. 
— North  Penn.  R.  Co.  z\  Commercial  Nat. 
Bank.  123  U.  S.  727,  738,  31  L.  Ed.  287. 

Where  cattle  are  shipped  to  the  order 
of  the  consignor,  the  fact  that  the  rail- 
road company  had  been  in  the  habit  of 
delivering  cattle,  transported  by  it,  to  a 
person  to  whom  the  receipts  required  no- 
tice to  be  given  without  requiring  the  pro- 
duction of  anj^  bill  of  lading  or  receipt  of 
the  carrier  given  to  the  shipper,  or  any 
authority  of  the  shipper,  in  no  respect 
relieves  the  companj'  from  liability,  where 
it  is  not  shown  that  the  shipper  or  the 
bank  which  took  the  draft  against  the 
shipment,  had  any  knowledge  of  the 
practice.  North  Penn.  R.  Co.  v.  Com- 
mercial Nat.  Bank.  123  U.  S.  738,  31  L.  Ed 
287. 

15.  Necessity  of  notice  to  consignee — 
Former  rule. — Constable  z\  National 
Steamship  Co..  154  U.  S.  51,  38  L.  Ed. 
903,  citing  The  Eddy,  5  Wall.  481,  18  L. 
Ed.  486.  See,  also,  Richardson  v.  God- 
dard,  23   How.  28,  39,   16   L.   Ed.   412. 

Thus  it  was  held  that  to  constitute  a 
valid  delivery  at  the  companj-'s  wharf  the 
master  should  give  due  and  reasonable 
notice  to  the  consignee,  so  as  to  afford 
him  a  fair  opportunity  to  remove  the 
goods,  or  put  them  under  proper  care 
and  custody.  The  Eddy,  5  Wall.  481,  495, 
18  L.  Ed.  486;  Richardson  v.  Goddard.  23 
How.    28.    16    L.    Ed.    412. 

16.  Doubtful  whether  notice  required 
in  modern  times. — Constable  z\  National 
Steamship  Co..  1.54  U.  S.  51,  38  L.  Ed. 
903. 

17.  Vessel  discharging  at  unusual  place. 
— The  fact  that  a  vessel  discharged  at  a 
neighboring  wharf  instead  of  at  her  own 
wharf  does  not  impose  any  duty  upon  the 
company  to  give  the  consignees  notice  in 
the  case  where  the  consignees  are  not  prej- 
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lation  to  that  effect.^® 

(2)  Sufficiency  of  Notice. — Under  the  practice  and  usages  of  the  port  of  New 
York,  a  bulletin  posted  in  the  custom  house  is  sufficient  notice  to  the  consignee 
of  the  arrival  of  the  vessel. ^^ 

f.  Delivery  by  Connecting  Carriers. — The  last  carrier  of  several  connecting 
lines  is  bound  to  deliver  the  goods  at  the  place  of  destination,  and  to  the  con- 
signee there,  or  to  his  order,  if  they  were  made  known  to  it  on  receiving  the 
freight  from  the  preceding  connecting  company. ^^ 

3.  Duty  of  Carrier  on  Failure  of  Consignee  to  Accept  Delivery. — When 
the  goods,  after  being  discharged  and  the  different  consignments  properly  sepa- 
rated, are  not  accepted  by  the  consignee  or  owner  of  the  cargo,  the  carrier  should 
not  leave  them  exposed  on  the  wharf,  but  should  store  them  in  a  place  of  safety, 
notifying  the  consignee  or  owner  that  they  are  so  stored,  subject  to  the  lien  of 
the  ship  for  the  freight  and  charges,  and  when  he  has  done  so  he  is  no  longer 
liable  on  his  contract  of  affreightment.-^ 

G.  Limitation  of  Liability — 1.  Power  of  Carrier  to  Limit  Liability — 
a.  In  General. — It  is  well  settled  that  the  common-law  liability  of  a  common  car- 
rier for  the  safe  carriage  of  goods  may  be  limited  and  qualified  by  special  con- 
tract with  the  owner,  provided  such  special  contract  does  not  attempt  to  cover 
losses  by  negligence  or  misconduct.--     A  limitation  to  be  valid  must  be  reason- 


udiced  by  the  discharge  at  the  unusual 
place.  Constable  v.  National  Steamship 
Co.,  154  U.  S.  51,  38   L.  Ed.  903. 

The  fact  that  goods  are  discharged  at 
a  neighboring  wharf  instead  of  at  the 
company's  wharf,  and  are  injured  or  de- 
stroyed by  fire  before  being  removed  by 
the  consignees,  does  not  render  the  steam- 
ship company  liable  on  the  ground  of 
failure  to  notify  the  consignees  in  a  case 
where,  if  notice  had  been  given,  the  goods 
could  not  have  been  removed  before  the 
fire,  and  where  the  consignees  were  not 
prejudiced  by  the  discharge  at  the  unusual 
place.  Constable  v.  National  Steamsliip 
Co.,  154  U.  S.  51,  38  L.  Ed.  903. 

18.  Stipulations  dispensing  with  neces- 
sity of  notice. — Where  the  bill  of  lading 
provides  that  the  goods  shall  be  taken 
frOkn  alongside  by  the  consignees  im- 
mediately the  vessel  is  ready  to  discharge, 
otherwise  they  shall  be  deposited  in  the 
company's  warehouse  at  the  owners'  risk 
notice  to  the  consignees  is  not  necessary. 
Constable  v.  National  Steamship  Co.,  154 
U.  S.  51,  38  L,  Ed.,  903. 

"While  there  is  no  express  provision  in 
the  bill  of  lading  in  this  case  dispensing 
•  with  notice  to  the  consignee,  the  pro- 
vision that  the  goods  shall  be  taken  from 
alongside  by  the  consignee  immediately 
the  vesssel  is  ready  to  discharge  is  in- 
consistent with  the  idea  of  personal  no- 
tice, since  such  a  notice  would  necessitate 
a  delay  of  one  or  two  days  in  the  dis- 
charge of  the  cargo,  while  the  notices 
were  being  given."  Constable  v.  National 
Steamship  Co.,  154  U.  S.  51,  38  L.  Ed. 
903. 

19.  Sufficiency  of  notice. — Constable  v. 
National  Steamship  Co.,  154  U.  S.  51,  38 
L.    Ed.   903. 

20.  Duty  of  last  of  several  connecting 
carriers. — Xurlh    Penn.     R.     Co.    v.    Com- 


mercial Nat.  Bank,  123  U.  S.  727,  737,  31 
L.  Ed.  287.  See,  also,  Myrick  v.  Michi- 
gan, etc.,  R.  Co.,  107  tl.  S.  102,  27  L.  Ed. 
325. 

.  21.  Duty  upon  failure  of  consignee  to 
accept  delivery — The  Kddv.  5  Wall.  481, 
495,  18  L.  Ed.  486;  Richardson  v.  God- 
dard,  23  How.  28,  39,  16  L.  Ed.  412;  Brit- 
tan  V.  Barnaby,  21  How.  527,  532,  16  L. 
Ed.  177;  The  Thames,  14  Wall.  98,  20  L. 
Ed.  804;  North  Penn.  R.  Co.  v.  Commer- 
cial Nat.  Bank,  123  U.  S.  727,  734,  31  L. 
Ed.  287. 

Where  the  goods,  after  being  so  dis- 
charged and  separated  into  their  different 
consignments,  are  not  accepted  by  the 
consignee  or  owner,  the  carrier  dis- 
charges himself  from  liability  on  his  con- 
tract of  affreightments  by  storing  them  in 
a  place  of  safety  and  notifying  to  the 
consignee  or  owner  that  they  are  so 
stored,  subject  to  the  lien  of  the  ship  for 
the  freight  and  charges.  The  Eddv.  5 
Wall.   481,   18   L.    Ed.   486. 

If  the  consignee  is  absent  from  the 
place  of  destination,  or  cannot,  after  rea- 
sonable inquiries,  be  found,  and  no  one 
appears  to  represent  him,  the  carrier  may 
place  the  goods  in  a  warehouse  or  store 
with  a  responsible  person  to  be  kept  on 
account  of  and  at  the  expense  of  the 
owner.  He  cannot  release  himself  from 
responsibility  by  abandoning  the  goods  or 
turning  them  over  to  one  not  entitled  to 
receive  them.  North  Penn.  R.  Co.  v. 
Commercial  Nat.  Bank,  123  U.  S.  727,  734, 
31    L.   Ed.   287. 

22.  Power  of  carrier  to  limit  liability. 
—York  Co.  V.  Ccotral  R.  Co.,  3  Wall.  107. 
18  L.  Ed.  170;  Railroad  Co.  v.  Lock  wood. 
17  Wall.  357,  21  L.  Ed.  627;  Railroad  Co. 
V.  Pratt.  22  Wall.  123,  134.  22  L.  Ed.  827; 
Tnman  :'.  South  Carolina  R.  Co.,  129  U. 
S.  128,  139,  32  L.  Ed.  612;  Express  Co.  v. 


602 


CARRIERS. 


able. 23  A  common  carrier  cannot,  by  declaring  or  stipulating  that  he  shall  not 
be  so  considered,  divest  himself  of  the  liability  attached  to  the  fixed  legal  char- 
acter of  that  occupation. 2^ 

b.  Loss  Due  to  Inevitable  Accident. — A  carrier  may  specially  contract  with  the 
shipper  that  it  shall  not  be  liable  for  loss  happening  from  accident  or  from  dan- 
gers from  navigation  that  no  human  skill  or  diligence  can  guard  against. ^-^ 

c.  Loss  by  Fire. — The  common-law  liability  of  a  carrier  for  losses  by  fire  oc- 
casioned without  his  negligence  may  be  contracted  against  by  the  carrier, 2<5  and 
a  bill  of  lading  containing  such  an  exemption  is  not  invalid  because  no  option 


Caldwell,  21  Wall.  264.  266,  22  L.  Ed.  556; 
New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  343.  382,  12  L.  Ed.  465; 
Queen  of  the  Pacihc.  180  U.  S.  49.  57.  45 
L.  Ed.  419;  Cau  c'.  Texas,  etc.,  R.  Co., 
194  U.  S.  427,  48  L.  Ed.  1053;  Baltimore, 
etc.,  R.  Co.  V.  Voight,  176  U.  S.  498,  .507, 
44  L.  Ed.  560;  Bank  v.  .\dams  Express 
Co.,  93  U.  S.  174,  23  L.  Ed.  872;  Constable 
z'.  Xational  Steamship  Co.,  154  U.  S.  51, 
62.  38  L.  Ed.  903;  Liverpool,  etc..  Steam 
Co.  V.  Phoenix  Ins.  Co..  129  U.  S.  397.  440, 
32  L.  Ed.  T8S:  Railroad  Co.  z:  Manufactur- 
ing Co.,  16  Wall.  318.  328,  21  L.  Ed.  297; 
Hart  V.  Pennsylvania  R.  Co.,  112  U.  S. 
331,  338.  28  L.  Ed.  717;  St.  Louis  Ins.  Co. 
v.  St.  Louis,  etc..  "R.  Co.,  104  U.  S.  146, 
155.  26  L.  Ed.  679;  Phoenix  Ins.  Co.  z: 
Erie,  etc.,  Transp.  Co.,  117  U.  S.  312.  322, 
29  L.  Ed.  873;  Primrose  v.  Western  Union 
Tel.  Co.,  154  U.  S.  1,  38  L.  Ed.  883;  Char- 
nock  V.  Texas,  etc.,  R.  Co.,  194  U.  S.  432, 
437.  48  L.  Ed.  1054;  The  Delaware,  14 
Wall.   579,  597,  20   L.   Ed.   779. 

All  the  modern  authorities  concur  in 
holding"  that,  to  a  certain  extent,  the  ex- 
treme liability  exacted  by  the  common  law 
originally  may  be  limited  by  express  con- 
tract. Express  Co.  f.  Caldwell,  21  Wall. 
264,  266,  22  L.  Ed.  556. 

"The  right  of  the  carrier  thus  to  limit 
his  liability  in  the  shipment  of  goods  has, 
we  think,  never  been  doubted."  New 
Jersey  Steam  Nav.  Co.  v.  !\Ierchants' 
Bank.  6  How.  343,  382,  12   L.   Ed.  465. 

Common  carriers  may  impose  almost 
just  and  reasonable  limitation  upon  their 
common-law  liability,  not  amounting  to  an 
exemption  from  the  consequences  of  their 
own  negligence.  Railroad  Co.  z\  Lock- 
wood,  17  Wall.  357.  21  L.  Ed.  627;  Queen 
of  the  Pacific,  180  U.  S.  49,  57,  45  L.  Ed. 
419.         '• 

The  rights  of  the  shipper  of  the  specie 
may  be  controlled  by  a  valid  contract  be- 
tween the  express  carrier  and  steamboat 
company.  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  6  How.  343,  344,  12 
L.    Ed.  465. 

23.  Limitation  must  be  reasonable. — 
Baltimore,  etc.,  R.  Co.  v.  Voight,  176  U. 
S.  498.  507.  44  L.  Ed.  560;  Cau  v.  Texas, 
etc.,  R.  Co.,  194  U.  S.  427.  431,  48  L.  Ed. 
1053;  Bank  v.  Adams  Express  Co.,  93  U. 
S.  174,  181.  23  L.  Ed.  872;  Express  Co.  v. 
Caldwell.  21  Wall.  264.  266,  22  L.  Ed.  556. 

Exemptions  claimed  by  carriers  must  be 


reasonable  and  just;  otherwise,  thej'  will 
be  regarded  as  extorted  from  the  custom- 
ers by  duress  of  circumstances,  and 
therefore  not  binding.  Baltimore,  etc..  R. 
Co.  V.  Voight.  176  U.  S.  49S,  507.  44  L. 
Ed.  560. 

24.  Right  of  carrier  to  stipulate  against 
being  regarded  carrier. — Bank  v.  Adams 
Express  Co.,  93  U.  S.  174.  23  L.  Ed.  872; 
Railroad  Co.  v.  Lockwood.  17  Wall.  357. 
358.  21  L.  Ed.  627;  Liverpool,  etc..  Steam 
Co.  V.  Phoenix  Ins.  Co.,  129  U.  S.  397.  440. 
32   L.   Ed.   788. 

A  common  carrier  does  not  drop  his 
character  as  such  merely  by  entering  into 
a  contract  for  limiting  his  responsibility. 
Railroad  Co.  v.  Lockwood,  17  Wall.  357, 
358,  21  L.  Ed.  627;  Liverpool,  etc.,  Steam 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  440, 
32  L.  Ed.   788. 

25.  Less  due  to  inevitable  accident. — 
Liverpool,  etc..  Steam  Co.  x'.  Phenix  Ins. 
Co..   129   U    S.   397.   441,  32   L.   Ed.   788. 

26.  Loss  by  fire. — York  Co.  v.  Central 
R.  Co..  3  Wall.  107,  18  L.  Ed.  170;  Cau 
V.  Texas,  etc.,  R.  Co.,  194  U.  S.  427,  48 
L.  Ed.  1053;  Bank  v.  Adams  Express  Co., 
93  U.  S.  174,  23  L.  Ed.  872;  Arthur  n. 
Texas,  etc.,  R.  Co..  204  U.  S.  505,  51  L. 
Ed.  590;  Charnock  v.  Texas,  etc.,  R.  Co., 
194  U.  S.  432.  437,  48  L.  Ed.  1054;  Con- 
stable t'.  National  Steamship  Co..  154  U. 
S.  51,  62,  38  L.  Ed.  903;  Hart  v.  Pennsyl- 
vania R.  Co.,  112  U.  S.  331.  339,  28  L.  Ed. 
717;  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  343,  344,  12  L.  Ed. 
465;  Railroad  Co.  v.  Manufacturing  Co., 
16  Wall.  318,  21  L.  Ed.  297;  Phoenix 
Ins.  Co.  z\  Erie,  etc.,  Transp.  Co., 
117  U.  S.  312.  29  L.  Ed.  873. 

Thus,  where  a  contract  for  the  trans- 
portation of  cotton  from  Memphis  to  Bos- 
ton was  in  the  form  of  a  bill  of  lading 
containing  a  clause  exempting  the  carrier 
from  liability  for  losses  by  fire,  and  the 
cotton  was  destroyed  by  fire,  the  exemp- 
tion was  held  sufficient  to  protect  the 
carrier,  the  fire  not  having  been  occasioned 
by  anv  want  of  due  care  on  his  part. 
York  Co.  f.  Central  R.  Co.,  3  Wall.  107, 
18    L.    Ed.    170. 

A  stipulation  in  the  bill  of  lading  that 
the  carrier  should  not  be  liable  for  a  fire 
happening  after  unloading  the  cargo,  is 
reasonable  and  valid.  Constable  z'.  Na- 
tional Steamship  Co.,  154  U.  S.  51,  38  L. 
Ed.  903. 
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was  given  the  shipper  as  between  this  and  a  bill  without  such  exemption. 2"  But 
a  carrier  cannot  exempt  itself  from  the  consequences  of  fires  due  to  its  own  or 
its   servants'   negligence.-'' 

d.  Loss  Due  to  Nature  and  Character  of  Goods  or  Property  Carried. — A  car- 
rier may  contract  with  the  shipper  exonerating  himself  from  liability  for  loss 
or  damage  to  perishable  articles  or  live  animals,  when  injured  without  fault  or 
negligence  on  his  part.-^ 

e.  Loss  or  Injury  Arising  from  Negligence — (I)  In  General. — It  is  well  set- 
tled that  it  is  not  just  and  reasonable  in  the  eye  of  the  law  for  a  common  carrier 
to  stipulate  for  exemption  from  responsibility  for  the  negligence  of  himself  or 
his  servants,  and  that  such  exemptions  are  void  as  being  against  public  policv.^*^ 


27.  Necessity  for  option  to  shipper  as 
to  acceptance  of  bill  of  lading  exempting 
from  loss  by  fire — Cau  v.  Texas,  etc.,  R. 
Co..  194  U.  S.  427,  48  L.  Ed.  1053;  Arthur 
V.  Texas,  etc.,  R.  Co.,  204  U.  S.  50.5,  51 
L.  Ed.  590;  Charnock  v.  Texas,  etc.,  R. 
Co.,    194   U.   S.   432,  437,   48    L.   Ed.    1054. 

28.  Negligent  fires. — Bank  v.  Adams 
Express  Co.,  93  U.  S.  174,  23  L.  Ed.  872; 
Constable  v.  National  Steamship  Co..  154 
U.  S.  51,  52,  38  L.  Ed  903;  York  Co.  f. 
Central  R.  Co.,  3  Wall.  107,  18  L.  Ed. 
170;  Cau  v.  Texas,  etc..  R.  Co.,  194  U.  S. 
427,  48  L.  Ed.  1053;  Charnock  v.  Texas, 
etc.,  R.  Co.,  194  U.  S.  432.  437,  48  L.  Ed. 
1054. 

29.  Loss  due  to  nature  and  character  of 
goods  or  property. — Liverpool,  etc.,  Steam 
Co.  t'.  Phcnix  Ins.  Co..  129  U.  S.  397,  441, 
32    L.    Ed.    78.S. 

30.  Exemption  from  negligence. — Rail- 
road Co.  z'.  Lockwood,  17  Wall.  357,  21 
L.  Ed.  627;  Railroad  Co.  v.  Pratt,  22  Wall. 
123,  134,  22  L.  Ed.  827;  Express  Co.  v. 
Kountze.  8  Wall.  342.  343,  19  L.  Ed.  457; 
Primrose  v.  Western  Union  Tel.  Co.,  154 
U.  S.  1,  38  L.  Ed.  883;  Baltimore,  etc.,  R. 
Co.  V.  Voight,  176  U.  S.  498,  507.  44  L. 
Ed.  560;  Cau  V.  Texas,  etc.,  R.  Co.  194 
U.  S.  427,  48  L.  Ed.  1053;  Hartford  Fire 
Ins.  Co.  V.  Chicago,  etc.,  R.  Co..  175  U.  S. 
91,  44  L.  Ed.  S4;  The  Kensington,  183  U. 
S.  263,  46  L.  Ed  190;  Chicago,  etc..  R.  Co. 
7'.  Solan,  169  U.  S.  133,  13.5,  42  L.  Ed.  688; 
Compania  La  Flecha  7'.  Brauer,  168  U.  S. 
104,  42  L.  Ed.  398:  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank.  6  How.  343. 
344,  12  L.  Ed.  465;  York  Co.  v.  Central  R. 
Co.,  3  Wall.  107,  18  L.  Ed.  170;  Knntt  f. 
Botany  Mills.  179  U.  S.  09.  45  L.  Ed.  90; 
Walker  z'.  The  Transportation  Co.,  3  Wall. 
150,  152,  18  L.  Ed.  172;  The  Trrawaddy, 
171  U.  S.  187,  190,  43  L.  Ed.  130;  Teal  v. 
Walker,  111  U.  S.  242.  252,  28  L.  Ed.  415; 
Calderon  v.  Atlas  Steamship  Co.,  170  U. 
S.  272,  282,  42  L.  Ed.  1033;  Constable  v. 
National  Steamship  Co.,  154  U  S.  51.  62, 
38  L.  Ed.  903;  The  Great  Western.  118 
U.  S.  520,  533,  30  L.  Ed.  156;  California 
Ins.  Co.  7'.  Union  Compress  Co.,  133  U. 
S.  387,  33  L.  Ed.  730;  Liverpool,  etc., 
Steam  Co.  z'.  Phoenix  Tns.  Co..  129  U.  S. 
397,  441.  32  L.  Ed.  788;  Express  Co.  v. 
Caldwell,  21  Wall.  264,  22  L.  Ed.  556; 
Bank  v.  Adams  Express  Co.,  93  U.  S.  174, 


23  L.  Ed.  872;  Railway  Co.  v.  Stevens, 
95  U.  S.  655.  24  L.  Ed.  535;  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  S.  .331,  28  L.  Ed. 
717;  Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp. 
Co.,  117  U.  S.  312,  29  L.  Ed.  873;  Inman 
V.  South  Carolina  R.  Co..  129  U.  S  128,  32 
L.  Ed.  612. 

In  the  absence  of  any  statute  controll- 
ing the  subject,  any  contract  by  which  a 
common  carrier  of  gond.*  or  passengers 
undertakes  to  exempt  himself  from  all  re- 
sponsibility for  lo.'-s  or  damage  arising 
from  the  negligence  of  himself  or  his 
servants  is  void  as  against  public  policy, 
as  attempting  to  put  off  the  essential  du- 
ties resting  upon  every  public  carrier  by 
virtue  of  his  employment,  and  as  tending 
to  defeat  the  fundamental  principle  on 
which  the  law  of  common  carrier  was 
established — the  securing  of  the  utmost 
care  and  diligence  in  the  performance  of 
their  important  duties  to  the  public. 
Chicago,  etc.,  R.  Co.  v.  Solan,  169  U.  S. 
133,  135.  42  L.  Ed.  688;  Railroad  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  Ed.  627; 
Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  32  L.  Ed.  788;  Com- 
pania La  Flecha  v.  Brauer,  168  U.  S  104, 
42    L.    Ed.    398. 

Validity  of  statute  prohibiting  exemp- 
tion from  negligence. — A  statute  of  a  state 
providing  that  "no  contract,  receipt,  rule 
or  regulation  shall  exempt  any  corpora- 
tion negligent  in  transporting  persons  or 
property  by  railway  from  liability  of  a 
common  carrier  or  carrier  of  passengers, 
which  would  exist  had  no  contract,  re- 
ceipt, rule  or  regulation  been  made  or  en- 
tered into,"  is  not  in  conflict  with  the 
constitution  of  the  United  States  as  ap- 
plied to  a  contract  for  interstate  trans- 
portation. Chicago,  etc..  R.  Co.  t'.  Solan. 
169  U.  S.  133.  42  L.  Ed.  688.  See  the  title 
INTERSTATE  AND  FOREIGN  COM- 
MERCE. AND  COMMERCE  WITH 
INDIAN  TRIBES. 

The  limitation  in  a  bill  of  lading  that 
the  carrier  shall  not  be  liable  for  gold, 
silver,  bullion,  specie,  documents,  jew- 
elry, pictures,  embroideries,  works  of  art, 
silks,  furs,  china,  porcelain,  watches,  clocks 
or  goods  of  any  description  which  are 
above  the  value  of  $100  per  package  un- 
less bills  of  lading  are  signed  therefor, 
with    the    value    therein    expressed,    and    a 
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And  where  there  is  an  exception  from  liabiHty  for  loss  or  damage  due  to  certain 
causes,  it  does  not  exempt  the  carrier  from  Habihty  for  negHgent  loss  or  damage 
due  to  such  cause. ^^ 

(2)  IVIwt  Lazv  Governs  Validity  of  Exemption. — The  fact  that  a  contract  fo. 
transportation  of  goods  to  a  foreign  country  is  made  with  a  foreign  shipping 
company,  the  freight  to  be  payable  at  the  end  of  the  trip,  does  not  make  the 
contract  one  to  be  governed  by  the  laws  of  the  foreign  country,  but  so  far  as 
concerns  the  obligation  to  carry  the  goods  in  safety,  the  contract  is  to  be  governed 
by  the  American  law,  and  not  by  the  law,  municipal  or  maritime,  of  any  other 
country.^2 


special  agreement  is  made  is  a  clear  at- 
tempt on  the  part  of  the  carrier  to  ex- 
onerate itself  from  all  responsibility  for 
the  goods,  and  such  an  exemption  is  pro- 
hibited by  the  Harter  act  and  is  invalid. 
Calderon  v.  Atlas  Steamship  Co.,  170  U. 
S    272,  42  L.  Ed.   1033. 

Operation  and  effect  of  Harter  act  on 
carrier  by  water. — See  the  title  SHIPS 
AND   SHIPPING. 

31.  Exceptions  do  not  include  negli- 
gence.— Compania  La  Flecha  v.  Brauer, 
168  U.  S.  104,  119,  42  L.  Ed.  398;  Phcenix 
Ins.  Co.  V.  Erie.  etc..  Transp.  Co., 
117  U.  S.  312,  322,  29  L.  Ed.  873;  Rail- 
road Co.  V.  Lockwood,  17  Wall.  357,  21 
L.  Ed.  627;  Railroad  Co.  v.  Pratt,  22  Wall. 
123.  22  L.  Ed.  827;  Bank  v.  Adams  Ex- 
press Co.,  93  U.  S.  174,  23  L.  Ed.  872; 
Railway  Co.  v.  Stevens,  95  U.  S.  655,  24 
L.  Ed.  535;  Arthur  v.  Texas,  etc..  R.  Co., 
204  U.  S.  505,  514,  51  L.  Ed.  590;  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  343,  382,  12  L.  Ed.  465; 
Express  Co.  v.  Kountze,  8  Wall.  342,  19 
L.  Ed.  457;  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  387,  33  L.  Ed. 
730. 

A  stipulation  in  a  bill  of  lading,  that 
the  carrier  shall  not  be  liable  for  loss  or 
damage  by  fire,  collision,  or  the  dangers 
of  navigation,  or  from  any  other  cause, 
does  not  protect  them  from  liability  for 
any  loss  occasioned  by  their  own  negli- 
gence. Phcenix  Ins.  Co.  v.  Erie,  etc.. 
Transportation  Co.,  117  U.  S.  312,  322, 
29  L.  Ed.  873;  Railroad  Co.  v.  Lockwood, 
17  Wall.  357,  21  L.  Ed.  627:  Railroad  Co. 
7'.  Pratt,  22  Wall.  123.  22  L.  Ed.  827; 
Bank  v.  Adams  Express  Co.,  93  U.  S. 
174,  23  L.  Ed.  872;  Railway  Co.  v.  Ste- 
vens, 95  U.  S.  655.  24  L.  Ed.  535;  Arthur 
V.  Texas,  etc.,  R.  Co.,  204  U.  S.  505,  514. 
51  L.  Ed.  590;  New  Jersey  Steam  Nav. 
Co.  i;.  Merchants'  Bank,  6  How.  343,  382, 
12  L.   Ed.   465. 

An  exception  in  a  bill  of  lading,  "that 
the  express  company  is  not  to  be  liable 
in  any  manner  or  to  any  extent 
for  any  loss  or  damage  or  deten- 
tion of  such  package,  or  its  con- 
tents, or  of  any  portion  thereof,  occa- 
sioned by  fire,"  does  not  excuse  the  com- 
pany from  liabihty  for  the  loss  of  such 
package  by  fire,  if  caused  by  the  negli- 
gence of  a  railroad  company  to  which  the 


former  had  confided  a  part  of  the  duty 
it  had  assumed.  Bank  v.  Adams  Express 
Co.,   93   U.   S.   174,  23   L.   Ed.   872. 

In  Express  Co.  v.  Kountze,  8  Wall 
342,  19  L.  Ed.  457,  where  the  carriers 
were  sued  for  the  loss  of  gold  dust  de- 
livered to  them  on  a  bill  of  lading  ex- 
cluding Hability  for  any  loss  or  dainage 
by  fire,  act  of  God,  enemies  of  the  gov 
ernment,  or  dangers  incidental  to  a  time 
of  war,  they  were  held  liable  for  a  rob- 
bery by  a  predatory  band  of  armed  men 
(one  of  the  excepted  risks),  because  they 
negligently  and  needlessly  took  a  route 
which  was  exposed  to  such  incursions 
The  judge,  at  the  trial,  charged  the  ju'-y 
that  although  the  contract  was  legally 
sufficient  to  restrict  the  liability  of  the 
defendants  as  common  carriers,  yet  if 
they  were  guilty  of  actual  negligence,  thev 
were  responsible;  and  that  they  were 
chargeable  with  negligence  unless  they 
exercised  the  care  and  prudence  of  a  pru- 
dent man  in  his  own  affairs.  This  was 
held  by  this  court  to  be  a  correct  state- 
ment of  the  law.  Railroad  Co.  v.  Lock- 
wood,  17  Wall.   357,  21   L.   Ed.   627. 

A  stipulation  by  an  express  company 
that  it  should  not  be  liable  for  loss  by 
fire  could  not  be  reasonably  construed  as 
exempting  it  from  liability  for  loss  by 
fire  occurring  through  the  negligence  of 
a  railroad  company  which  it  had  employed 
as  a  carrier.  Bank  v.  Adams  E.xpress 
Co.,  93  U.  S.  174,  23  L.  Ed.  872.  See. 
also,  Marande  v.  Texas,  etc.,  R.  Co.,  184 
U.  S.  173,  46  L  Ed.  487;  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  S.  331,  339,  28  L. 
Ed.  717. 

32.  What  law  governs  validity  of  ex- 
emption.— Liverpool,  etc..  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  32  L.  Ed. 
788;  The  Kensington,  183  U.  S.  263,  269, 
46  L.  Ed.  190.  See,  generally,  the  title 
CONFLICT   OF   LAWS. 

While  as  a  general  rule,  the  lex  loci 
governs,  and  it  is  also  true  that  the  in- 
tention of  the  parties  to  a  contract  will 
be  sought  out  and  enforced,  yet  both 
these  elementary  principles  are  subordi- 
nate to  and  qualified  by  the  doctrine  that 
neither  by  comity  nor  by  the  will  of  con- 
tracting parties  can  the  public  policy  of 
a  country  be  set  at  naught;  therefore,  the 
courts  of  the  country  will  hold  a  contract 
exempting    a    carrier     from    liability     for 
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(3)  Whether  Federal  Courts  FoUoic  State  Decisions  as  to  Validity  of  Ex- 
emption.— See  the  title  Courts. 

f.  Agreements  as  to  l^'alu-ation. — Where  a  contract,  signed  by  the  shipper,  is 
fairly  made,  agreeing  on  the  valuation  of  the  property  carried,  with  the  rate  of 
freight  based  on  the  condition  that  the  carrier  assumes  liability  only  to  the  ex- 
tent of  the  agreed  valuation,  even  in  case  of  loss  or  damage  by  the  negligence 
of  the  carrier,  the  contract  will  be  upheld  as  a  proper  and  lawful  mode  of  securing 
a  due  proportion  between  the  amount  for  which  the  carrier  may  be  responsible 
and  the  freight  he  receives,  and  of  protecting  himself  against  extravagant  and 
fanciful  valuations. ■'^^ 

g.  Stipulation  against  Liability  for  Loss  of  Valuables  xiniess  Value  Disclosed. 
— A  carrier  may  stipulate  that  it  shall  not  be  liable  for  loss  of  money  or  other 
valuable  articles,  liable  to  be  stolen  or  damaged,  unless  informed  of  their  char- 
acter or  value. ^* 


negligence  to  be  void,  although  the  con- 
tract contains  a  stipulation  that  it  shall 
be  governed  by  the  law  of  a  country 
where  such'  exemptions  are  permitted. 
The  Kensington,  183  U.  S.  263.,  46  L.  Ed. 
190  (holding  such  a  clause  in  a  ticket  for 
ocean  transportation  to  be  void,  although 
it  contained  a  provision  that  it  should  be 
governed  by  the  laws  of  Belgium,  where 
such    contracts   were  valid). 

33.  Agreements  as  to  valuation. — Hart 
V.  Pennsylvania  R.  Co.,  112  U.  S.  331, 
343,  28  L.  Ed.  717;  New  York,  etc.,  R. 
Co.  V.  Fralofif,  100  U.  S.  24,  25  L.  Ed. 
531;  The  Kensington,  183  U.  S.  263,  272, 
46  L.  Ed.  190;  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  485,  48  L.  Ed.  268; 
Chicago,  etc.,  R.  Co.  v.  Solan,  169  U.  S. 
133,  135,  42  L.  Ed.  688;  Queen  of  the  Pa- 
cific, 180  U.  S.  49.  57.  45  L.  Ed.  419;  Cal- 
derson  v.  Atlas  Steamship  Co.,  170  U.  S. 
272,  278,  42  L.  Ed.  1033;  Primrose  v. 
Western  Union  Tel.  Co.,  154  U.  S.  1,  38 
L.    Ed.   883. 

"The  limitation  ,as  to  value  has  no 
tendency  to  exempt  from  liability  for 
negligence.  It  does  not  induce  want  of 
care.  It  exacts  from  the  carrier  the 
measure  of  care  due  to  the  value  agreed 
on.  The  carrier  is  bound  to  respond  in 
that  value  for  negligence.  The  compen- 
sation for  carriage  is  based  on  that  value. 
The  shipper  is  estopped  from  saying  that 
the  value  is  greater.  The  articles  have 
no  greater  value,  for  the  purposes  of  the 
contract  of  transportation,  between  the 
parties  to  that  contract.  The  carrier  must 
respond  for  negligence  up  to  that  value. 
It  is  just  and  reasonable  that  such  a  con- 
tract, fairly  entered  into,  and  where  there 
is  no  deceit  practised  on  the  shipper, 
should  be  upheld.  There  is  no  violation 
of  public  policy.  On  the  contrary,  it 
would  be  unjust  and  unreasonable,  and 
would  be  repugnant  to  the  soundest  prin- 
ciples of  fair-dealing  and  of  the  freedom 
of  contracting,  and  thus  in  conflict  with 
public  policy,  if  a  shipper  should  be  al- 
lowed to  reap  the  benefit  of  the  contract 
if  there  is  no  loss,  and  tn  rf>r>udiate  it 
in  case  of  loss."  Hart  v.  Pennsylvania 
R.    Co.,    112   U.    S.    331.   340,   28    L.    Ed.   717. 

PlaintiflF  shipped  five  horses  in  one  car 


on  the  defendant's  railroad,  and  signed 
the  bill  of  lading  accepting  the  terms  and 
conditions  thereof  and  admitted  that  thej' 
were  just  and  reasonable.  The  bill  of  lad- 
ing provided  that  in  case  horses  were 
killed,  the  liability  of  the  company  for 
damages  to  each  should  not  exceed  $200, 
except  where  shipped  in  a  chartered  car, 
when  the  liability  should  be  limited  to 
$1200  on  the  car  load.  One  of  the  plain- 
tiff's horses  was  killed  and  the  others  in- 
jured. On  trial,  plaintiff  offered  to  show 
that  the  horses  were  race  horses  and  that 
his  damage  was  about  $25,000.  The  court 
sustained  an  objection  to  the  testimony 
on  the  ground  that  it  was  not  competent 
for  the  plaintiff  to  prove  damage  or  loss 
in  excess  of  that  set  out  in  the  bill  of 
lading,  and  there  was  a  judgment  in  his 
favor  for  $1,200.  It  was  held  that  there 
was  no  error  in  excluding  the  evidence, 
and  the  judgment  was  affirmed.  Hart  v. 
Pennsylvania  R.  Co.,  112  U.  S.  331,  28  L. 
Ed.   717. 

As  a  general  rule,  and  in  the  absence 
of  fraud  or  imposition,  a  common  carrier 
is  answerable  for  the  loss  of  a  package 
of  goods  though  he  is  ignorant  of  its  con- 
tents, and  though  its  contents  are  ever  so 
valuable,  if  he  does  -not  make  a  special 
acceptance.  This  is  reasonable,  because 
he  can  always  guard  himself  by  a  special 
acceptance,  or  by  insisting  on  being  in- 
formed of  the  nature  and  value  of  the  ar- 
ticles before  receiving  them.  If  the  ship- 
per is  guilty  of  fraud  or  imposition,  by 
misrepresenting  the  nature  or  value  of  the 
articles,  he  destroj's  his  claim  to  indem- 
nity, because  he  has  attempted  to  deprive 
the  carrier  of  the  right  to  be  compen- 
sated in  proportion  to  the  value  of  the 
articles  and  the  consequent  risk  assumed, 
and  what  he  has  done  has  tended  to 
lessen  the  vigilance  the  carrier  would 
otherwise  have  bestowed.  Hart  v.  Penn- 
s^-lvania  R.  Co.,  112  U.  S.  331,  340,  28  L. 
Ed.    717. 

34.  Stipulation  against  less  of  money 
or  valuables  unless  informed  of  value. — 
Liverpool,  etc..  Steam  Co.  v.  Phoenix  Ins. 
Co.,  129  U.  S.  397,  441,  32  L.  Ed.  788; 
Phcenix  Ins.  Co.  v.  Erie,  etc..  Transp. 
Co.,   117  U.   S.   312,  322,   29   L.   Ed.   873. 
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h.  Stipulatlotis  as  to  Time  Ti'ithiu  Which  Claim  to  Be  Made. — The  carrier  may 
provide  that  he  shall  not  be  liable  for  loss  or  damage  to  goods  carried  unless  a 
claim  therefor  is  filed  within  a  reasonable  time  after  the  delivery  of  the  goods 
for  shipment. 35 

i.  Stipulations  Giznng  Carrier  Benefit  of  Insuroficc. — A  stipulation  in  a  bill  of 
lading  that  a  carrier,  when  liable  for  a  loss  of  the  goods,  shall  have  the  bench:  of 
any  insurance  that  may  have  been  efifected  upon  them,  is  valid  as  between  the 
carrier  and  the  shipper.^s  but  a  shipper  cannot  be  required  to  insure  for  the  car- 
rier's benefit,  and  a  clause  to  that  effect  in  a  bill  of  lading  is  void.^'^  Where  the 
carrier  claims  the  benefit  of  insurance,  he  must  show  clearly  that,  under  the  terms 
of  the  contract,  he  is  entitled  to  its  benefit.^s 

2.  Manner  of  Limiting  Liability — a.  Express  Contra-ct. — While  a  common 
carrier  may  limit  his  common-law  liability  by  special  contract,  as  to  certain  causes 
of  loss  or  damage,  if  assented  to  by  the  consignor  of  the  goods.^^  nothing  short 


35.  Stipulation  against  liability  unless 
claim  made  within  prescribed  time. — Ex- 
press Co.  r.  Caldwell.  21  Wall.  264.  22 
L.  Ed.  556;  Queen  of  the  Pacific,  180  U. 
S.  49,  54,  45  L.  Ed.  419:  Phoenix  Ins.  Co. 
V.  Erie,  etc..  Transp.  Co.,  117  U.  S.  312, 
322,  29  L.  Ed.  873;  Hart  v.  Pennsylvania 
R.   Ce..   112   U.    S.   331,   339,  28   L.   Ed.   717. 

An  agreement  made  by  an  express 
company,  a  common  carrier  in  the  habit 
of  carrying  small  packages,  that  the  com- 
pany shall  not  be  held  liable  for  any  loss 
of  or  damage  to  a  package  whatever,  de- 
livered to  it,  unless  claim  should  be  made 
therefor  within  ninety  days  from  its  de- 
livery to  the  company,  is  an  agreement 
which  such  company  can  rightfully  make, 
the  time  required  for  transit  between 
the  place  where  the  package  is  delivered 
to  the  company  and  that  to  which  it  is 
consigned  not  being  long;  in  the  present 
case,  a  single  day.  Express  Co.  v.  Cald- 
well, 21  Wall.  264,  22  L.  Ed.  556. 

36.  Validity  of  stipulation. — Phoenix 
Ins.  Co.  f.  Erie,  etc.,  Transp.  Co.,  117 
U.  S.  312,  29  L.  Ed.  873;  Liverpool,  etc.. 
Steam  Co.  v.  Phoenix  Ins.  Co..  129  U.  S. 
397,  462,  32  L.  Ed.  788;  Queen  of  the  Pa- 
cific, 180  U.  S.  49,  56,  45  L.  Ed.  419.  See, 
also.  The  Germanic,  196  U.  S.  589,  599,  49 
L.  Ed.  610. 

Such  a  stipulation  limits  the  right  of 
an  insurer  of  the  goods,  upon  paying  to 
the  shipper  the  amount  of  a  loss  bj^ 
stranding,  occasioned  b}^  the  negligence 
of  the  carrier's  servants,  to  recover  over 
against  the  carrier.  Liverpool,  etc.. 
Steam  Co.  z:  Phenix  Ins.  Co..  129  U.  S. 
397,  462,  32  L.  Ed.  788;  Phoenix  Ins.  Co. 
v.  Erie.  etc..  Transp.  Co.,  117  U.  S.  312, 
29    L.    Ed.    873. 

37.  Requiring  shipper  to  insure. — In- 
man  i'.  South  Carolina  R.  Co.,  129  U.  S. 
128,   139,  32   L.   Ed.   612. 

If  a  bill  of  lading  contains  a  provision 
that  the  railroad  company'  will  not  be 
liable  unless  the  owners  insure  for  its 
benefit,  such  provision  cannot  be  sus- 
tained; for  that  would  be  to  allow  the  car- 
rier to  decline  the  discharge  of  its  duties 
and  obligations  as  such,  unless  furnished 
with   indemnity   against   the   consequences 


of  failure  in  such  discharge.  Refusal  by 
the  owners  to  enter  into  a  contract  so 
worded  would  furnish  no  defense  to  an  ac- 
tion to  compel  the  company  to  carry,  and 
submission  to  such  a  requisition  would  be 
presumed  to  be  the  result  of  duress  of  cir- 
cumstances, and  not  binding.  Inman  v. 
South  Carolina  R.  Co.,  129  U.  S.  128.  139, 
32   L.   Ed.   612. 

38.  Burden  of  proof  as  to  right  of  car- 
rier to  benefit  of  insurance. — Inman  v. 
South  Carolina  R.  Co.,  129  L'.  S.  128.  32  L. 
Ed.  612;  Liverpool,  etc..  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  463,  32  L. 
Ed.  7SS. 

Through  bills  of  lading  of  cotton  were 
signed  by  an  agent  of  railroad  companies 
and  a  steamship  companj'  severally,  but 
not  jointly,  and  contained  in  separate  col- 
umns, two  entirel}-  distinct  sets  of  "terms 
and  conditions."  the  first  relating  exclu- 
sively to  the  land  carriage  by  the  railroads 
and  their  connections,  and  the  second  to 
the  ocean  transportation  b^'  the  steamship. 
The  clause  relied  on,  providing  that  in 
case  of  any  loss  or  damage  of  the  goods, 
whereby  any  legal  liability  shall  be  in- 
curred, that  company  only  shall  be  held 
answerable  in  whose  actual  custody  the 
goods  are  at  the  time,  "and  the  carrier 
so  liable  shall  have  the  full  benefit  of  any 
insurance  that  may  have  been  effected 
upon  or  on  account  of  said  goods,"  was 
inserted  in  the  midst  of  the  terms  and 
conditions  defining  the  liabilitj-  of  the 
railroad  companies  and  was  omitted  in 
those  defining  the  liability  of  the  steam- 
ship company,  plainly  signifying  an  inten- 
tion that  this  clause  should  not  apply  to  the 
latter.  It  was  held  that  the  steamship  com- 
pany had  no  right  to  claim  the  benefit  of 
anj'  insurance  on  the  goods.  Liverpool, 
etc..  Steam  Co.  z:  Phcenix  Ins.  Co.,  129 
U.  S.  397,  463.  32  L.  Ed.  788;  Railroad  Co. 
z:  Androscoggin  Mills,  22  Wall.  594.  22 
L.   Ed.   724. 

39.  Right  to  limit  liability  by  express 
contract. — New  Jersey  Steam  Xav.  Co.  v. 
Merchants'  Bank,  6  How.  343,  344,  12  L. 
Ed.  465;  York  Co.  z\  Central  R.  Co.,  3 
Wall.  107,  18  L.  Ed.  170;  Railroad  Co.  z: 
Manufacturing   Co.,    16   Wall.   318,   319,   21 
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of  an  express  stipulation  by  parol  or  in  writing  should  be  permitted  to  discharge 
the  carrier  from  duties  which  the  law  has  annexed  to  his  employment. "^"^ 

b.  General  Notice  or  Advcrtisemeni. — It  is  well  settled  that  a  common  carrier 
of  goods  cannot  exempt  himself  from  liability  as  an  insurer  by  a  general  notice  or 
advertisement  to  the  public.'*^ 

c.  Notice  on  Back  of  Receipt  of  Bill  of  Lading. —  And  an  unsigned  general  no- 
tice, printed  on  the  back  of  a  receipt,  does  not  amount  to  a  special  contract  which 
will  exempt  the  carrier  from  liability  as  an  insurer,  even  though  the  receipt  with 
such  notice  on  it  may  have  been  taken  by  the  consignor  without  dissent.'*- 

d.  Consideration  for  Exemption. — Xo  independent  consideration  need  be  given 
or  expressed  in  the  contract  of  carriage  for  an  exemption  of  a  carrier  from  loss 
by  fire.43 

3.  Construction  of  Stipulations  Limiting  or  Varying  Liap.ilitv — a.  Con- 
strued against  Carrier. — As  a  general  rule,  restrictions  upon  the  liability  of  a 
common  carrier,  inserted  by  him  in  the  bill  of  lading  for  his  own  benefit  and  in 
language  chosen  by  liimself,  must  be  narrowly  construed."*-*     But  they  ought  not 


L.  Ed.  297;  Railroad  Co.  v.  Pratt,  22  Wall. 
123,  134,  22  L.  Ed.  827:  Compania  La 
Flecha  v.  Brauer,  168  U.  S.  104,  ",19.  42 
L.  Ed.  398;  Insurance  Co.  v.  Railroad  Co., 
104  U.  S.  146,  155,  26  L.  Ed.  679;  The  Ma- 
jestic,   166   U.   S.   375,   384,   41    L.    Ed.    :039. 

40.  Necessity  for  express  contract  oy 
parol  or  in  writing. — Xt-w  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  6  How.  343, 
344,  12  L.  Ed.  465;  Railroad  Co  i'  Pratt, 
22  Wall.  123,  134,  22  L.  Ed.  827:  The  Ma- 
jestic, 166  U.  S.  375,  384,  41  L.  Ed,  1039; 
Railroad  Co.  v.  Manufacturing  Co.,  16 
Wall.  318,  319.  21  L.  Ed.  297;  York  Co. 
V.  Central  R.  Co.,  3  Wall.  107,  18  L.  Ed. 
170;  Express  Co.  v.  Caldwell,  21  Wall. 
264.   266,   22   L.   Ed.    556. 

"There  can  be  no  limitation  of  liability 
without  the  consent  of  the  shipper." 
Cau  V.  Texas,  etc.,  R.  Co.,  194  U.  S.  427, 
431,  48  L.  Ed.  10.53.  See,  also.  New  Jer- 
sey Steam  Nav.  Co.  v.  Merchants'  Bank, 
6   How.    343,   382,    12    L.    Ed.   465. 

41.  General  notice  or  advertisement. — 
New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  343,  382,  12  L.  Ed.  465; 
Railroad  Co.  v.  Manufacturing  Co.,  16 
Wall.  318,  328,  21  L.  Ed.  297;  York  Co. 
V.  Central  R.  Co.,  3  Wall.  107,  18  L.  Ed. 
170. 

If  any  implication  is  to  be  indulged 
from  the  delivery  of  the  goods  under  the 
general  notice,  it  is  as  strong  that  the 
owner  intended  to  insist  upon  his  rights, 
and  the  duties  of  the  carrier,  as  it  is  that 
he  assented  to  their  qualification.  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank.  6  How.  343,  382,  12  L.  Ed.  465; 
Railroad  Co.  v.  Manufacturing  Co.,  16 
Wall.   31 S,  328,  21    L.   Ed.  297. 

42.  Notice  on  bank  of  receipt  or  bill 
of  lading.^Railroad  Co.  v.  Manufacturing 
Co.,  16  Wall.  318,  319,  21  L.  Ed.  297;  The 
Majestic,  166  U.  S.  375,  384,  41  L.  Ed.  1039; 
New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  343,  382,  12  L.  Ed.  465; 
York  Co.  V.  Central  R.  Co.,  3  Wall.  107, 
18  L.  Ed.   170. 

"A  notice  or  memorandum,  even  though 


printed  upon  the  bill  of  lading  or  other 
contract  of  the  carrier,  unless  referred  to 
\n  the  body  of  the  contract  and  thus  made 
a  part  of  it,  is  no  more  than  a  notice,  and 
does  not  form  a  part  of  the  contract  be- 
tween the  shipper  and  the  carrier."  The 
Majestic,  166  U.  S.  375,  384,  41  L.  Ed. 
]0;!9. 

The  considerations  against  the  relaxa- 
tion of  the  common-law  responsibility  by 
public  advertisments  apply  with  eciual 
force  to  notices  having  the  same  object, 
attached  to  receipts  given  by  carriers  on 
taking  the  property  of  those  who  employ 
them  into  their  possession  for  transpor- 
tation. Both  are  attempts  to  obtain,  by 
indirection,  exemption  from  burdens  im- 
posed in  the  interests  of  trade  upon  this 
particular  business.  It  is  not  only  against 
the  policy  of  the  law,  but  a  serious  in- 
jury to  commerce  to  allow  the  carrier  to 
say  that  the  shipper  of  merchandise  as- 
sents to  the  terms  proposed  in  a  notice, 
whether  it  be  general  to  the  public  or 
special  to  a  particular  person,  merely  be- 
cause he  does  not  expressly  dissent  from 
them.  If  the  parties  were  on  an  equality 
in  their  dealings  with  each  other,  there 
might  be  some  show  of  reason  for  as- 
suming acquiescence  from  silence,  but  in 
the  nature  of  the  case  this  equality  does 
not  exist,  and,  therefore,  every  intendmpnt 
should  be  made  in  favor  of  the  shipper 
when  he  takes  a  receipt  for  his  propertj'. 
with  restrictive  conditions  annexed,  and 
says  nothing,  that  he  intends  to  rely 
upon  the  law  for  the  security  of  his 
rights.  Railroad  Co.  v.  Manufacturing 
Co.,    16   Wall.    3 IS.   329,  21    L.    Ed.   297. 

43.  Consideration  for  exemption. — Cau 
7'.  Texas,  etc..  R.  Co..  194  U.  S.  427.  431. 
48  L.  Ed.  10.-3;  York  Co.  v.  Central  R. 
Co.,  3  Wall.  107.  18  L.  Ed.  170;  .'\rthur  v. 
Texas,  etc..  R.  Co..  204  U.  S.  505.  51  L. 
Ed.  590:  Charnock  v.  Texas,  etc.,  R.  Co., 
194  U.  S.  432.  437,  48  L.  Ed.   1054. 

44.  Construed  against  carrier. — Queen 
of  the  Pacific,  Iso  U.  S.  49.  45  L.  Ed.  419; 
Compania  La  Flecha  7'.  Brauer,  168  U. 
S.  104,   118,  42  L.   Ed.  398. 
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to  be  wholly  frittered  away  by  an  adherence  to  the  letter  of  the  contract  in  ob- 
vious disregard  of  its  intent  and  spirit."^'"* 

b.  Specific  as  Prevailing  over  General  Clauses. — A  specific  exemption  in  a  bill 
of  lading  prevails  over  a  general  exemption  in  the  same  inslrmnent,  in  case  of 
conflict  between  the  two.'**' 

c.  Construction  of  Particular  Exceptions. — Losses  arising  from  the  "dangers  of 
navigation"  within  the  meaning  of  an  exception  are  not  such  as  are  in  any  degree 
produced  from  the  intervention  of  man,  but  are  such  as  happen  in  spite  of  hu- 
man exertions,  and  which  cannot  be  prevented  by  human  skill  and  prudence.'*''' 
An  exception  from  dangers  of  navigation  covers  the  sinking  of  a  vessel  by  in- 
jury due  to  an  unknown  sunken  snag  or  pile  in  the  river,-*  ^  but  an  exception  of 
"perils  of  navigation"  does  not  include  loss  by  explosion  of  a  steam  boiler.^^  The 
terms  "dangers  of  lake  navigation"  include  all  the  ordinary  perils  which  attend 
navigation  on  the  lakes,  and  among  others,  that  which  arises  from  shallowness 
of  the  waters  at  the  entrance  of  harbors  formed  from  them.'^^ 

H.  Connecting  Carriers — 1.  Liability  of  Initial  Carrier — a.  Loss  or 
Datnage  on  Its  Omn  Line. — When  goods  are  delivered  to  a  common  carrier  to  be 
transported  beyond  its  own  line,  the  carrier  is  subject  to  the  same  liability,  for 
loss  or  damage  sustained  by  them  while  on  its  own  road,  as  where  goods  are  re- 
ceived for  transportation  entirely  over  its  own  route,  and  this  common-law  lia- 
bility remains  until  he  has  delivered  the  goods  for  transportation  to  the  next  one.-^^ 

b.  Duty  to  Deliver  to  or  Notify  Connecting  Carrier — (1)  In  General. — As  be- 
tween intermediate  carriers,  the  duty  of  the  one  in  possession  at  the  end  of  his 


45.  Exemptions  not  to  be  frittered  away 
by  construction. — Queen  of  the  Pacific, 
180   U.   S.   49,   45    L.    Ed.    419. 

46.  Specific  as  prevailing  over  general 
clauses. — Texas,  etc.,  R.  Co.  z'.  Callender, 
183  U.  S.  632,  46  L.  Ed.  362.  See,  also, 
Texas,  etc.,  R.  Co.  v.  Reiss,  183  U.  S. 
621,  46  L.  Ed.  358. 

A  clause  in  a  bill  of  lading  by  which 
cotton  was  shipped  over  the  line  of  a 
railroad  company  to  be  transferred  to  a 
steamship  company  at  the  end  of  the  line 
of  the  railroad,  provided  that  "cotton  is 
excepted  from  any  clause  herein  on  the 
subject  of  fire  and  the  carrier  shall  be  lia- 
ble as  at  common  law  for  loss  or  damage 
of  cotton  by  fire."  Other  clauses  in  the 
bill  of  lading  provided  that  the  railroad 
companj'  should  not  be  liable  for  damage 
after  a  readiness  to  deliver  to  the  steam- 
ship company,  or  otherwise  than  as  a 
warehouseman  after  the  property  waited 
further  conveyance.  It  was  held  that  the 
specific  clause  took  effect  to  the  exclu- 
sion of  the  general  clause  containing  mat- 
ters of  general  exemption  and  that  the 
carrier  was  liable  as  at  common  law  for 
loss  of  the  cotton  by  fire  while  in  its  pos- 
session although  it  was  ready  for  de- 
livery or  awaiting  further  conveyance 
within  the  meaning  of  the  other  clauses 
in  the  bill  of  lading.  Texas,  etc.,  R.  Co. 
V.  Callender,  183  U.  S.  632,  46  L.  Ed.  362. 
See.  also,  Texas,  etc.,  R.  Co.  z\  Reiss. 
183    U.    S.    621,   46    L.    Ed.    358. 

For  the  purpose  of  obtaining  shipments 
over  a  line  consisting  of  several  connect- 
ing roads  of  which  its  road  was  one, 
the  defendant  railroad  company  estab- 
lished an  agency  at  a  point  some  distance 


away  from  the  end  of  its  road.  Goods 
shipped  from  this  point  were  receipted 
for  by  a  through  bill  of  lading  exempting 
the  company  from  loss  by  fire  after  its 
arrival  at  the  point  where  the  defendant's 
road  commenced.  Another  clause  in  the 
bill  of  lading  exempted  the  defendant 
company  from  loss  or  damage  by  fire 
froin  any  cause  whatever.  It  was  held 
that  the  last  exemption  applied  to  the 
whole  route,  from  the  point  where  the 
bill  of  lading  was  issued  to  the  final  des- 
tination of  the  goods,  and  not  to  the  part 
of  the  route  after  the  goods  reached  the 
place  where  the  road  of  the  defendant 
commenced;  and  goods  having  been  de- 
stroyed by  fire  between  the  point  where 
the  bill  of  lading  was  issued  and  the 
commencement  of  the  defendant's  road, 
the  company  was  exempted  from  liability 
for  the  loss.  Railroad  Co.  v.  Andros- 
coggin Mills,  22   Wall.   594,  22   L.  Ed.   724. 

47.  Loss  by  "dangers  of  navigation" 
means  less  without  negligence. — Propel- 
ler Niagara  v.  Cordes,  21  How.  7,  29,  16 
L.    Ed.    41. 

48.  Loss  due  to  hidden  snag  or  pile  in 
river.— Hostetter  v.  Park,  137  U.  S.  30.  40, 
34   L.   Ed.   568. 

49.  Explosion  of  boiler  not  a  peril  of 
navigation. — Propeller  Mohawk,  8  Wall. 
153,   19  L.   Ed.   406. 

50.  Meaning  of  exemption  from  less 
from  "dangers  of  lake  navigation." — - 
Transportation  Co.  v.  Downer,  11  Wall. 
129.   20   L,    Ed.    160. 

51.  Liability  of  initial  carrier  for  loss 
or  damage  on  its  own  line. — Railroad  Co. 
V.  Manufacturing  Co.,  16  Wall.  318,  21 
L.  Ed.  297. 
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route  i'^  to  deliver  the  goods  to  the  succeeding  carrier  or  notify  him  of  their  ar- 
rival, and  until  this  is  done,  the  initial  carrier  remains  liable  as  common  carrier.^- 
Tne  initial  carrier  is  not  relieved  of  responsibility  by  unloading  the  goods  at  the 
end  of  his  route  and  storing  them  in  his  warehouse  without  delivery  or  notice  to 
or  any  attempt  to  deliver  to  his  successor ,^3  although  it  has,  by  contract,  exempted 
itself  from  liability  for  property  or  goods  awaiting  further  conveyance.^-* 

(2)  Mode  and  Sufficiency  of  Delivery  and  Notice — (a)  Deliverx  at  Place 
Agreed  on. — If  there  is  an  agreement  between  connecting  carriers  that  property 
intended  for  transportation  by  the  latter  may  be  deposited  at  a  particular  place 
without  express  notice  to  it,  such  deposit  amounts  to  notice,  and  is  a  delivery. ^^ 

(b)  Delivery  on  Sunday. — A  delivery  of  the  goods  by  the  initial  carrier  at  the 
warehouse  of  the  connecting  carrier  on  Sunday  discharges  the  former  from  lia- 
bility, even  under  a  Sunday  law  prohibiting  work  on  Sunday,  except  w^orks  of 
necessity  or  charity,  as  the  duty  of  caring  for  the  goods  after  the  delivery  to  the 
warehouse  of  the  connecting  carrier  is  a  work  of  necessity,  and  excepted  by  the 
statute.'^'^ 


52.  Duty  to  deliver  to  or  notify  suc- 
ceeding carrier. — Texas,  etc.,  R.  Co.  v. 
Reiss,  183  U.  S.  621,  626,  46  L.  Ed.  358; 
Texas,  etc.,  R.  Co.  v.  Callender,  183  U. 
S.  632,  46  L.  Ed.  362;  Myrick  v.  Michigan, 
etc.,  R.  Co.,  107  U.  S.  102,  27  L.  Ed.  32.5; 
Railroad  Co.  7>.  Manufacturing  Co..  16 
Wall.  318,  21  L.  Ed.  297;  Railroad  Co.  v. 
Pratt,  22  Wall.   123,  129,  22  L.   Ed.  827. 

If  the  road  of  the  company  connects 
with  other  roads,  and  goods  are  received 
for  transportation  beyond  the  termination 
of  its  own  line,  there  is  superadded  to  its 
duty  as  a  common  carrier  that  of  for- 
warder by  the  connecting  line — that  is, 
to  deliver  safely  the  goods  to  the  next 
carrier  on  the  route  beyond.  Texas,  etc., 
R.  Co.  z'.  Reiss,  183  U.  S.  621,  625.  46  L. 
Ed.  358;  Texas,  etc.,  R.  Co.  v.  Callender, 
183  U.  S.  632,  46  L.  Ed.  362;  Myrick  ?/. 
Michigan,  etc.,  R.  Co.,  107  U.  S.  102,  27 
L.  Ed.  325;  Railroad  Co.  v.  Manufactur- 
ing  Co.,    16   Wall.   318,   21    L.    Ed.    297. 

It  is  the  duty  of  the  carrier,  in  the  ab- 
sence of  any  special  contract,  to  carry 
safely  to  the  end  of  his  line,  and  to  de- 
liver to  the  next  carrier  in  the  route  be- 
yond. Railroad  Co.  t'.  Pratt,  22  Wall. 
123,   129,   22   L.   Ed.   827. 

Where  goods  had  not  at  the  time  of  the 
fire  passed  into  the  actual  custody  of  the 
connecting  carrier  and  the  contract  ex- 
pressly declared  that  if  any  carrier  was 
liable  for  their  destruction  that  one  alone 
should  be  liable  in  whose  actual  custody 
the  goods  were  when  destro3'ed,  the  initial 
carrier  could  not  escape  responsilnlity  by 
showing  that  the  connecting  carrier  could, 
by  reasonable  diligence,  have  taken  ac- 
tual custody  prior  to  the  fire.  In  other 
words,  it  could  not  ccnvert  itself  into  a 
warehouseman  by  proving  that  it  had.  be- 
fore the  fire,  tendered  the  goods  to  the 
connecting  carrier,  and  that  the  latter 
neglected,  although  without  reasonable 
excuse,  to  take  them  into  its  actual  cus- 
tody. Texas,  etc.,  R.  Co.  v.  Clayton,  173 
U.    S.   348.    362,   43    L.    Ed.    725. 

3  U  S  Eac-39 


Where  there  has  been  no  delivery  of 
goods  by  the  ir.itial  carrier  prior  to  their 
destruction  by  fire,  the  goods  having  ar- 
rived, but  no  notification  of  their  arrival 
having  been  given  to  the  succeeding  car- 
rier, nor  possession  delivered  to  the  latter 
company,  and  they  are  still  under  the  ab- 
solute control  and  in  the  possession  of 
the  initial  carrier  and  nothing  has  been 
done  to  terminate  its  common-law  liabil- 
ity at  the  time  the  fire  occurs,  the  initial 
carrier  is  liable.  Texas,  etc.,  R.  Co.  v. 
Reiss,    183    U.    S.    621,    625,    46    L.    Ed.    358. 

53.  Unloading  and  storing  not  sufficient 
to  terminate  liability.— Texas,  etc.,  R.  Co. 
V.  Reiss,  183  U.  S.  621,  626,  46  L.  Ed.  358; 
Texas,  etc.,  R.  Co.  v.  Callender.  183  U. 
S.  632,  46  L.  Ed.  362;  Railroad  Co.  v. 
Manufacturing  Co.,  16  Wall.  318,  21  L. 
Ed.   297. 

54.  Exemption  from  liability  where 
property  awaits  further  conveyance — It 
cannot  reasonably  be  said  that  goods 
await  further  conveyance  within  the  mean- 
ing of  a  clause  in  a  bill  of  lading  exempt- 
ing the  initial  carrier  from  liability  for 
goods  awaiting  further  conveyance  the 
moment  they  have  been  unloaded  from 
the  cars.  Property  does  not  await  fur- 
ther conveyance  until  it  has  become  the 
duty  of  the  succeeding  carrier  to  take  it 
further,  after  notification  that  it  has  ar- 
rived and  awaits  delivery  to  it.  After 
that  time  it  may  be  said  to  await  further 
conveyance,  but  up  to  that  time  it  awaits 
the  further  action  of  the  railway  companv. 
Texas,  etc..  R.  Co.  v.  Reiss."  183  U.  S. 
621,  629.  46   L.   Ed.  353. 

55.  Delivery  at  place  agreed  on — Pratt 
V.  Railway  Co..  95   U.  S.  43,  24  L.  Ed.  336. 

56.  Delivery  on  Sunday — Powhatan 
Steamboat  Co.  z'.  .^ppomat^x  R.  Co.,  24 
How.  247.  16  L.  Ed.  682;  United  States 
V.  Powell,  14  Wall.  493.  503,  20  L.  Ed. 
726.  See  the  title  SUNDAYS  AND 
HOLIDAYS. 
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(c)  Failure  of  Initial  Carrier  to  Exercise  Option  as  to  Choice  of  Connecting 
Carrier. — A  delivery  at  a  place  where  a  connecting  carrier  u^ually  receives  its 
freight  is  not  sufficient  to  discharge  the  initial  carrier  from  liability,  where, 
under  the  terms  of  the  contract,  if  it  has  a  choice  as  to  the  selection  of  routes 
or  carriers,  and  has  not  finally  and  irrevocably  exercised  such  option  or  choice, 
although  it  has  notified  a  certain  carrier  of  the  delivery .^"^ 

(d)  Notice  as  Dispensing  zvith  Delivery. — Whatever  may  generally  be  the  effect 
of  a  notice  to  a  connecting  carrier,  upon  the  question  of  terminating  or  altering 
the  liability  of  a  preceding  carrier  for  the  goods,  it  is  quite  clear  that  it  has  no 
eft'ect  in  diminishi-ng  the  liability  until  actual  delivery  in  a  case  where  the  pre- 
ceding carrier  still  continues  to  have  full  control  over  the  goods  and  has  a  choice 
as  between  connecting  carriers,  and  may,  notwithstanding  such  general  notice, 
deliver  the  goods  under  certain  circumstances  to  another  carrier  for  further 
transportation.  Until  actual  delivery  in  such  case,  the  preceding  carrier  is  not 
divested  of  his  liability.^^ 

c.  Liability  for  Loss  or  Damage  on  Route  of  Connecting  Carrier — (1)  /;/ 
Absence  of  Contract. — In  the  absence  of  contract,  a  carrier  receiving  freight  for 
transportation  beyond  its  own  line  is  only  bound  to  safely  carry  over  its  own  route 
and  safely  deliver  to  the  next  succeeding  carrier/''"* 

(2)  Under  Contract  for  Through  Carriage — (a)  Power  to  Make  Contract — 
aa.  Pozver  of  Railroad  Corporation — (aa)  /;/  General. — Unless  forbidden  by  its 
charter,  a  railroad  company  may  contract  for  a  shipment  over  connecting  lines,*"^ 


57.     Failure    of   initial   carrier   to   finally 
exercise   option   as   to   connecting   carrier. 

— A  clause  in  a  bill  of  lading  by  which 
cotton  was  shipped  ever  the  line  of  a 
railroad  company  to  be  by  it  delivered  to 
a  steamship  company  gave  the  railroad 
company  the  right  to  ship  by  any  steamer 
they  might  select,  provided  they  deemed 
it  necessary  to  ship  by  some  steamer  or 
line  other  than  that  named  in  the  bill  of 
lading.  Another  clause  provided  that  the 
liability  of  the  railroad  company  should 
determine  on  a  delivery  to  the  steamship, 
the  steamship  company,  or  on  the  steam- 
ship pier.  The  property  was  delivered 
at  the  end  of  the  carrier's  line,  on  a  pier 
belonging  to  it.  and  from  which  no  freight 
could  be  taken  by  the  'Steamship  com- 
pany except  with  a  permit  or  order  from 
the  railroad  company,  and  the  custom  was 
that  the  property  had  to  be  delivered 
within  the  reach  of  the  ship's  tackle  be- 
fore the  ship  was  called  upon  to  take  it. 
The  steamship  company  was  not  a  regu- 
lar connecting  carrier  with  the  railroad 
company  but  carried  goods  only  under 
special  contract,  and  under  an  agreement 
between  them  the  steamship  company 
was  not  to  take  the  property  until  they 
sent  a  ship  to  the  pier  for  that  purpose. 
It  was  held  that  a  delivery  by  the  rail- 
road company  on  the  pier  was  not  a  de- 
livery to  the  steamship  company  so  as 
to  relieve  it  from  liability  for  loss  by  fire, 
although  the  railroad  company  had  noti- 
fied the  steamship  company  that  the  prop- 
erty was  at  the  pier  awaiting  or  ready 
for  delivery,  since,  even  after  such  noti- 
fication, the  railroad  company  might  se- 
lect another  steamer  by  which  to  send 
the  property.  Texas,  etc.,  R.  Co.  v.  Cal- 
lender,   183  U.   S.  632,  46  L.  Ed.  362.     See 


also,  Texas,   etc.,   R.    Co.  v.    Reiss,   183   U 
S.    621.   46    L.    Ed.    358. 

58.  Notice  as  dispensing  with  delivery. 
—Texas,  etc.,  R.  Co.  v.  Callender,  183  U. 
S.    632,    641,    46    L.    Ed.    362. 

59.  In  absence  cf  contract. — Railroad 
Co.  V.  Manufacturing  Co.,  16  Wall.  318,  21 
L.  Ed.  297;  Insurance  Co.  v.  Railroad  Co.. 
104  U.  S.  146,  157,  26  L.  EM.  679;  Myrick 
V.  Michigan,  etc.,  R.  Co..  107  U.  S.  102, 
107,  27  L.  Ed.  325;  Railroad  Co.  v.  Pratt, 
22  Wail,  123,  22  L.  Ed.  827;  Pennsylvania 
R.  Co.  V.  Jones,  155  U.  S.  333,  339,  39  L. 
Ed.  176;  Northern  Pac.  R.  C©.  v.  Ameri- 
can Trading  Co.,  195  U.  S.  439.  4.59,  49 
L.  Ed.  2«9;  North  Penn.  R.  Co.  v.  Com- 
mercial Nat.  Bank,  123  U.  S.  727,  737, 
31  L.  Ed.  287;  Texas,  etc.,  R.  Co  v.  Reiss, 
183  U.  S.  621,  625,  46  L.  Ed.  358;  South- 
ern Pac.  Co.  V.  Interstate  Commerce 
Commission,  200  U.  S.  536,  554,  50  L.  Ed. 
585;  Atchison,  etc.,  R.  Co.  v.  Denyer, 
etc.,  R.  Co.,  110  U.  S.  667,  28  L.  Ed.  291; 
Louisville,  etc..  R.  Co.  v.  West  Coast, 
etc..  Co.,  198  U.  S.  483,  49  L.  Ed.  1135; 
Powhatan  Steamboat  Co.  ?'.  Appomato.x 
R.   Co.,  24  How.   247,  16   L.   Ed.  682. 

The  liability  of  an  intermediate  com- 
mon carrier  for  the  safety  of  goods  de- 
livered to  him  for  carriage  is  discharged 
by  their  deliverv  to  pnd  acceptance  by  a 
succeeding  carrier  or  his  authorized  agent. 
Pratt  V.  Railway  Co.,  95  U.  S.  43,  24  L. 
Ed.  336;  Huntting  Elevator  Co.  v.  B^s- 
worth,  179  U.  S.  415,  45  L.  Ed.  256;  Chi- 
cago, etc.,  R.  Co.  V.  Bosworth,  179  U.  S. 
442,  45  L.  Ed.  267;  Rau  t'.  Bosworth.  179 
U  S.  443.  45  L.  Ed.  268;  Bosworth  v. 
Carr,    etc.,    Co.,    179    U.    S.    444,    45    L.    Ed. 

60.  Power  to  contract  for  through  car- 
riage.— Railway  Co.  v.  McCarthy,  96  U.  S. 
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and  where  such  a  contract  is  not.  on  its  face,  necessarily  beyond  the  scope  of  the 
powers  of  the  corporation,  it  will,  in  the  absence  of  proof  to  the  contrary,  be 
presumed  to  be  valid. *^^ 

(bb)  Railroad  in  Hands  of  Receiver. — A  railroad  in  the  hands  of,  and  being 
operated  by,  receivers,  may.  by  its  proper  agents,  contract  for  through  carriage, 
and  such  contract  will  be  binding  upon  the  receiver.'^- 

bb.  Pozver  of  General  Agent  of  Road. — A  general  agent  of  a  railroad  company 
may  contract   for  transportation  over  connecting  lities."-"^ 

(b)  What  Constitutes  Contract  for  Through  Carriage — aa.  In  General. — A 
special  agreement  for  through  carriage  will  not  be  inferred  from  floubtful  ex- 
pressions or  loose  language,  but  only   from  clear  and  satisfactory  evidence.'^"* 

bb.  Agreement  for  Delivery  zmthin  Certain  Time  for  Through  Rates. — A  con- 
tract for  carriage  over  connecting  lines  may  be  inferred,  where  the  initial  carrier 
agrees  for  a  certain  rate  to  deliver  at  the  end  of  the  route  of  the  connecting 
carrier  within  a  certain  time.^-'' 

cc.  Notice  of  Through  Rates  Posted  in  Station  of  Initial  Carrier. — A  contract 
for  through  carriage  is  not  to  be   inferred   from  the   fact  that  the  charges   for 


258,  24  L.  Ed.  693:  Railroad  Co.  v.  Pratt. 
22  Wall.  123,  22  L.  Ed.  827;  Mvrick  v. 
Michigan,  etc..  R.  Co.,  107  U.  S.  102.  107, 
27  L.  Ed.  32.'-):  Green  Bay,  etc.,  R.  Co,  .-. 
Union  Steamboat  Co.,  107  U.  S.  98,  100, 
27   L.   Ed.   413. 

A  railroad  corporation  possessed  of  the 
powers  given  to  railroad  corporations 
generally  and  subject  to  correspondin,g 
liabilities,  such  railroad  corporations,  for 
example,  as  those  incorporated  under  the 
general  railroad  law  of  New  York,  may 
subject  themselves  by  special  contract  to 
liability  over  the  whole  course  of  transit. 
Railroad  Co.  v.  Pratt,  22  Wall.  123,  22  L. 
Ed.   827. 

61.  Presumption  of  power  to  contract. 
—Railroad  Co.  v.  McCarthy,  96  U.  S.  2:^8, 
24   L.   Ed.  693. 

62.  Power  of  receiver  of  road  to  con- 
tract for  through  carriage. — Northern 
Pac.  R.  Co.  t'.  American  Trading  Co.,  195 
U.   S.  439,  49   L.   Ed.  269. 

"Under  the  modern  methods  of  fore- 
closing railroad  mortgages,  it  has  been 
the  custom  to  appoint  receivers  to  take 
charge  and  conduct  the  business  of  the 
railroad  mortgagor,  during  the  pendency 
of  the  suit.  The  possession  of  such  re- 
ceivers frequently  last  for  years.  It  would 
be  in  the  highest  degree  disadvantageous 
to  all  interested  in  the  railroad  company, 
as  well  as  to  the  public  having  occasion 
to  do  business  with  it,  if  the  same  power 
which  the  company  possessed  to  make 
special  contracts  for  transportation  should 
not  be  given  to  and  exercised  by  the 
receivers  of  the  company  in  continuin,':? 
to  run  the  road  in  substance  as  a  going 
concern,  so  far  as  these  kinds  of  contracts 
are  concerned.  Such  contracts  are  not  of 
the  character  spoken  of  by  Mr.  Ji'stice 
Tackson  in  Chicago  Deposit  Vault  Co.  v. 
iVTcNulta,  153  U.  S.  554,  38  L.  Ed.  819, 
as  so  extraordinary  or  unusual  as  not  to 
be  inchidod  in  the  authority  to  carry  on 
the    business    of    the    company.      On    the 


contrary,  this  contract  is  one  of  that  class 
which  we  regard  as  so  included."  North- 
ern Pac.  R.  Co.  V.  American  Trading  Co., 
195  U.  S.  439.  461.  49  L.  Ed.  269. 

63.  General  agent  may  contract  for 
through  transportation. — Northern  Pac. 
R.  Co.  z:  American  Trading  Co.,  195  U.  S. 
439,  49  L.  Ed.  269.  (General  eastern 
agent  of  Northern  Pacific  Railroad  Com- 
pany held   to   have   such   power.) 

The  fact  that  the  road  is  in  the  hands  of, 
and  being  operated  by,  receivers,  is  im- 
material. Northern  Pac.  R.  Co.  v. 
American  Trading  Co.,  195  U.  S.  439,  49 
L.  Ed.  269. 

64.  Evidence  of  contract  to  be  clear. — 

Pennsylvania  R.  Co.  r.  Jones,  155  U.  S. 
333,  339.  39  L.  Ed.  170;  Mvrick  v.  Michi- 
gan, etc,  R.  Co..  107  U.  S.  102,  27  L. 
Ed.  325:  Railroad  Co.  v.  Pratt,  22  Wall. 
123.    22    L.    Ed.    827. 

Under  a  contract  between  a  forwarding 
company  and  several  connecting  railroad 
companies,  agreeing  that  the  railroad 
companies  should  receive  and  deliver  all 
freight  sent  to  them  by  the  forwarding 
company  at  their  regular  rates  of  trans- 
portation and  pay  all  loss  or  damage  to 
the  property  while  in  their  po.ssession,  the 
freights  to  be  divided  between  the  several 
companies  in  proportion  to  their  trackage 
and  each  road  to  be  liable  for  loss  oc- 
curring thereon,  it  was  held  that  the  rail- 
road compinics  were  not  partners,  and 
did  not  incur  liability  beyond  their  own 
road.  Insurance  Co.  v.  Railroad,  104  U 
S.  146,  26  L.  Ed.  679. 

The  weight,  force,  or  degree  of  evidence 
as  to  contract  for  through  transportation 
is  for  the  jury  and  is  not  open  for  con- 
siderp^'on  bv  the  supreme  court.  Rail- 
road Co.  V.  Pratt,  22  Wall.  123.  22  L  Ed 
82  V. 

65.  Special  agreement  for  through  ship- 
ment   and    rates    and    delivery    at    certain 

time. — Northern  Pnc.  R.  Co.  t'.  .-\merican 
Trading  Co.,  195  U.  S.  439,  49   L.   Ed.  269. 
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through  transportation  are  posted  in  the  rt-xtion  of  the  initial  carrier .''^ 

dd.  Provision  in  Receipt  for  Exchange  for  Through  Bill. — A.  contract  for 
through  carriage  is  not  to  be  inferred  from  a  notice  on  the  margin  of  a  shipping 
receipt  that  it  may  be  exchanged  for  a  through  bill  of  lading.^'^ 

ee.  Statements  in  Way  Bill. — Where  a  way  bill  speaks  of  the  goods  as  to  be 
transported  over  the  whole  route  by  the  initial  carrier,  this  is  evidence,  whether 
looked  upon  as  a  contract  or  a  declaration  or  admission,  from  which  the  jury  may 
infer  a  contract  for  through  carriage/^'* 

ff.  Special  Contract  as  Prevailing  over  General  Clauses  in>  Bill  of  Lading. — A 
special  contract  for  liability  over  the  whole  route  made  by  the  shipper  with  the 
general  agent  of  the  road  is  not  affected  or  altered  by  the  fact  that  the  bill  of  lad- 
ing issued  for  the  goods  and  delivered  to  and  received  by  a  clerk  of  the  shipper 
contains  the  usual  stipulation  that  the  carrier  is  not  to  be  liable  beyond  its  own 
line.«9 

(c)  Nature  and  Extent  of  Liability  under  Contract  for  Through  Carriage. — 
Where  a  carrier  has  power  to  contract  for  through  carriage,  and  exercises  such 
power  in  the  proper  manner,  it  is  liable  in  all  respects  for  loss  or  damage  upon 
connecting  roads  as  upon  its  own  lines."''  If  a  contract  for  through  carriage  is 
made,  the  fact  f.  at  part  of  the  goods  are  only  delivered  at  the  place  where  the 
second  road  begins  does  not  affect  the  first  carrier's  liability .'^'i  The  shipper  is  not 
affected  by  notices  placed  in  the  station  of  the  initial  carrier  by  one  of  the  connect- 
in?  carriers.' 2 


66.  Notice  of  through  rates  posted  in 
station  of  initial  carrier. — Myrick  v.  ^lich- 
igan.  etc.,  R.  Co.,  107  U.  S.  102,  109.  27 
L.    Ed.    32.5. 

"Such  notices  are  usually  found  in  sta- 
tions on  lines  which  connect  with  other 
lines,  and  they  furnish  important  infor- 
mation to  shippers,  who  naturally  de- 
sire to  know  what  the  charges  are  for 
through  freight  as  well  as  for  those  over 
a  single  line.  It  would  be  unfortunate 
if  this  information  could  not  be  given 
by  a  public  notice  in  the  station  of  a 
company  without  subjecting  that  com- 
pany, if  freight  is  taken  by  it,  to  respon- 
sibility for  the  manner  in  which  it  is 
carried  on  intermediate  and  connecting 
lines  to  the  end  of  the  route."  jMyrick 
V.    Michigan,   etc.,    R.   Co.,    107    U.    S.    102, 

108,  27    L.    Ed.    325. 

67.  Provision  in  receipt  for  exchange 
for  through  bill  of  lading. — Myrick  v. 
Michigan,  etc.,  R.  Co.,  107  U.  S.  102,  109, 
27    L.    Ed.    325. 

Such  a  stipulation  would  seem  to  in- 
dicate that  the  receipt  was  not  deemed 
of  itself  to  constitute  a  through  con- 
tract. The  through  bill  of  lading  may 
also  have  contained  a  limitation  as  to 
the  extent  of  the  route  over  which  the 
company  would  undertake  to  carry  the 
cattle.  Besides,  if  weight  is  to  be  given 
to  this  notice  as  characterizing  the  con- 
tract made,  it  must  be  taken  with  the  rule 
to  which  it  also  calls  attention,  that  the 
company  assumed  responsibility  only  for 
transportation  over  its  own  line.  Myrick 
V.    Michigan,    etc..    R.    Co..   107    U.    S.    102, 

109,  27    L.    Ed.    325. 

68.  Statements  in  way  bill. — Railroad 
Co.  V.   Pratt,   22   Wall.   123,   22   L.   Ed.   827. 


69.  Special  contract  as  prevailing  over 
stipulations  in  bill  of  lading. — Xorthern 
Pac.  R.  Co.  7'.  .American  Trading  Co., 
195    U.    S.   439,   463.   49    L.    Ed.   269. 

70.  Nature  of  liability. — Railroad  Co. 
iv  McCarthy.  96  U.  S.  258,  24  L.  Ed.  693; 
Railroad  Co.  v.  Pratt,  22  Wall.  123.  22  L. 
Ed.  827. 

71.  Where  part  of  goods  delivered  to 
carrier  at  end  of  initial  carrier's  route. — 
Railroad  Co.  v.  Pratt,  22  Wall.  123,  22  L. 
Ed.   827. 

Where  a  railroad  company  incorpo- 
rated under  the  general  railroad  law  of 
New  York  undertakes  to  carry  goods 
over  the  entire  line — part  of  the  goods 
being  put  aboard  the  cars  on  his  line, 
and  a  part  to  be  put  on  at  its  termina- 
tion and  where  the  next  road  begins — 
the  fare  asked  and  agreed  to  be  paid 
being,  however,  the  fare  usually  asked 
and  paid  for  the  carriage  over  the  whole 
line,  and  the  contract  being  for  trans- 
portation over  the  whole  road  and  not 
for  carriage  to  the  end  of  the  first  line 
and  then  for  delivering  to  the  carrier 
owning  the  next  road  and  for  carriage 
by  him — the  fact  that  a  part  of  the  goods 
were  put  on  the  cars  only  where  the  sec- 
ond road  begins,  will  not  exonerate  the 
owner  of  the  first  road  from  liability 
for  their  loss.  Railroad  Co.  z\  Pratt,  22 
Wall.    123,   22  L.    Ed.    827. 

72.  Effect  en  nctire  of  second  carrier 
posted  in  station  of  first — Railroad  Co.  v. 
Pratt.  .22    Wall.    123,    22    L.    Ed.   827. 

Where  the  second  road  posts  its  rules 
in  the  station  house  of  the  first,  a  person 
furnishing  goods  for  transportation 
"through"  is  not  to  be  held  as  of  neces- 
sity to  have  notice  of  them  from  the  fart 
of   such   posting,   and   because   he   was   of- 


CARRIERS. 


6L 


(d)  Choice  of  Routes  by  Iiiiiial  Corner. — If  a  carrier  agrees  to  carry  beyond  its 
own  line,  it  may  do  so  by  such  lines  as  it  may  choose  to  select."" 

(3)  Under  Statutes. — By  statute  in  some  states,  carriers  receiving  goods  for 
transportation  beyond  their  own  lines  are  liable  for  loss  or  damage  sustained 
on  the  lines  of  a  connecting  carrier,  unless  they  exempt  themselves  therefrom 
by  contract  with  the  shipper.'-*  Such  statutes,  so  long  as  they  merely  regulate 
the  form  of  the  contract  of  exemption,  are  not  unconstitutional  as  interfering 
with  interstate  commerce.'-^ 


ten  in  the  station  house  of  the  first  com- 
pany where  they  were  posted.  Independ- 
ently of  which,  his  contract  being  with 
the  first  company  only,  and  it  agreeing 
to  carry  for  the  whole  distance,  its  rules 
are  the  rules  that  are  to  govern  the  case. 
Railroad  Co.  v.  Pratt,  22  Wall.  123,  22  L. 
Ed.  827. 

73.  Selection  of  routes  by  initial  car- 
rier where  he  contracts  for  through  car- 
riage.— Southern  Pac.  Co.  v.  Interstate 
Commerce  Commission.  200  U.  S.  536, 
553,  50  L.  Ed.  5S5;  Atchison,  etc..  R. 
Co.  V.  Denver,  etc.,  R.  Co.,  110  U.  S. 
667,  28  L.  Ed.  291;  Louisville,  etc.,  R. 
Co.  V.  West  Coast,  etc.,  Co.,  198  U.  S. 
483,    49    L.    Ed.    1135. 

"At  common  law,  a  carrier  is  not  bound 
to  carry  except  on  his  own  line,  and  we 
think  it  quite  clear  that  if  he  contracts 
to  go  beyond  he  inay,  in  the  absence  of 
statutory  regulations  to  the  contrary,  de- 
termine for  hirHself  what  agencies  he 
will  employ.  His  contract  is  equivalent 
to  an  extension  of  his  line  for  the  pur- 
poses of  the  contract,  and  if  he  holds 
himself  out  as  a  carrier  beyond  the  line, 
so  that  he  may  be  required  to  carry  in 
that  way  for  all  alike,  he  may  neverthe- 
less confine  himself  in  carrying  to  the 
particular  route  he  chooses  to  use.  He 
puts  himself  in  no  worse  position,  by  ex- 
tending his  route  with  the  help  of  others, 
than  he  would  occupy  if  the  means  of 
transportation  employed  were  all  his  own. 
He  certainly  may  select  his  own  agen- 
cies and  his  own  associates  for  doing 
his  own  work."  Atchison,  etc.,  R.  Co. 
V.  Denver,  etc..  R.  Co..  110  U.  S.  6C7,  680, 
.28   L.   Ed.  291. 

The  right  of  one  carrier  to  enter  into 
arrangements  with  another  carrier  to 
forward  its  goods,  and  to  refuse  to  do  so 
with  others,  or  to  permit  such  others  to 
avail  themselves  of  the  facilities  con- 
structed by  the  original  carrier  for  that 
purpose,  is  not  altered  because  the  fa- 
cility so  constructed  by  it  happens  to  be 
a  wharf  in  the  harbor  of  a  city  instead 
of  some  structure  on  land.  The  wharf 
maj'  be  a  private  one,  and  its  owner  may 
permit  those  only  to  have  access  to  it 
that  it  may  choose.  A  private  wharf  may 
exist  on  the  shores  of  a  navigable  river 
or  lake,  or  in  a  harbor  of  a  city  from  which 
access  is  obtained  directly  to  the  sea. 
Louisville,  etc.,  R.  Co.  v.  West  Coast, 
etc..  Co..  198  U.  S.  483,  498,  49  L.  Ed. 
1135;      Dutton   v.    Strong,    1    Black   23,    17 


L.       Ed.     29.   See,      generally,       the      title 
\MIARVES. 

74.  Under  statutes. — Richmond,  etc.,  R. 
Co.  V.  Patterson  Tobacco  Co..  169  U.  S. 
311,  42  L.  Ed.  759  (construing  §  1295,  Va. 
Code,  of  1887);  Missouri,  etc.,  R.  Co.  v. 
McCann,  174  U.  S.  580,  43  L.  Ed.  1003 
fcon.struing  Missouri  Rev.  Stat.  1889,  ch. 
2G.    §    944). 

75.  Constitutionalty  of  statutes. — Rich- 
mond, etc..  R.  Co.  V.  Patterson  Tobacco 
Co.,  169  U.  S.  311,  42  L.  Ed.  759;  Mis- 
souri, etc..  R.  Co.  V.  McCann.  174  U.  S. 
580,    581,   43   L.    Ed.    1093. 

A  statute  providing  that  a  carrier  shall 
be  liable  for  loss  over  the  whole  route, 
unless  he  exempts  himself  therefrom  by 
special  contract,  and  shows,  within  a  cer- 
tain time  after  the  loss  or  damage  of 
goods,  that  the  injury  was  not  sustained 
while  the  goods  were  in  his  charge,  is 
but  a  regulation  as  to  the  form  of  his  con- 
tract of  exemption  and  is  not  unconsti- 
tutional as  interfering  with  interstate  com- 
merce. Richmond,  etc.,  R.  Co.  v.  Pat- 
terson Tobacco  Co.,  169  U.  S.  311,  42  L. 
Ed.   759. 

A  statute  of  Missouri  (Rev.  Stat.  18S9 
ch.  26,  §  944)  provided  that:  "Whenever 
any  property  is  received  by  a  common 
carrier  to  be  transferred  from  one  place 
to  another,  within  or  without  this  state, 
or  when  a  railroad  or  other  transporta- 
tion company  issues  receipts  or  bills  of 
lading  in  this  state,  the  common  carrier, 
railroad  or  transportation  company  issu- 
ing such  bill  of  lading  shall  be  liable  for 
any  loss,  damage  or  injury  to  such  pro;)- 
erty,  caused  by  its  negligence  or  the  neg- 
ligence of  any  other  common  carrier, 
railroad  or  transportation  company  to 
which  such  property  may  be  delivered,  or 
over  whose  line  such  property  may  pass; 
and  the  common  carrier,  railroad  or  trans- 
portation company  issuing  any  such  re- 
ceipt or  bill  of  lading  shall  be  entitled 
to  recover,  in  a  proper  action,  the  amount 
of  any  loss,  damage  or  injury  it  may  be 
required  to  pay  to  the  owner  of  such 
property,  from  the  common  carrier,  rail- 
road or  transportation  company,  through 
whose  negligence  the  loss,  damage  or 
injury  may  be  sustained."  The  supreme 
court  of  Missouri  decided  that  whilst  the 
statute  left  a  railway  company  ample  power 
to  restrict  its  liability  by  contract,  both 
as  to  carriage  and  as  to  liability  for  neg- 
ligence, to  its  own  line,  the  purpose  em- 
bodied in  the  statute  was  to  regulate  the 


614 


CARRIERS. 


2.  Liability  of  CoxxEcting  Carrier. — Tlie  acceptance  by  the  succeeding 
carrier  is  complete  and  his  habihty  fixed  whenever  the  property,  with  his  assent, 
comes  into  his  possession,  and  his  Habihty  is  not  terminated  until  delivery  to 
the   succeeding   carrier."^ 

1.  Freight  and  Charges  .  of  Carrier — 1.  Freight  Defixed. — The  word 
"freight."  when  not  used  in  a  sense  to  imply  the  burden  or  loading  of  the  ship, 
or  the  cargo,  which  she  has  on  board,  is  the  hire  agreed  upon  between  the  owner 
or  master  for  the  carriage  of  goods  from  one  port  or  place  to  another."" 

2.  P.WMEXT  OF  Freight — a.  Right  of  Carrier  to  Demand  Prepayment.^ 
Where  there  is  no  special  agreement  to  the  contrary,  a  carrier  is  entitled  to  de- 
mand the  price  of  carriage  before  he  receives  the  goods,  and  if  not  paid,  he  may 
refuse  to  receive  them."^ 

b.  Effect  of  Failure  to  Demand  Prepayment — (1)  On  Right  to  Recover. — 
If  a  carrier  take  charge  of  goods  for  transportation,  the  nonpayment  of  the 
price  of  carriage  in  advance  will  not  discharge,  attect,  or  lessen  his  liability  as 
a  carrier  in  the  case,  and  he  may  afterwards  recover  the  price  of  the  service 
performed."^ 

(2)  Accrual  of  Right  to  Payment. — The  freight  upon  a  shipment  of  goods  is 
pavable,  according  to  general  rules,  when  the  merchandise  is  in  readiness  to  be 
delivered  to  the  person  having  a  right  to  receive  it.  and  when  the  consignee  has 
had  the  opportunity  to  examine  the  goods,  to  see  if  the  obligations  of  the  bill 
of  lading  have  been  fulfilled  by  the  ship  owner. '^^  If  the  shipment  is  large,  or 
cannot  be  landed  in  a  day,  the  master  has  a  right  to  ask  for  security  or  arrange- 
ment for  the  pro  rata  freight.  But  he  cannot  demand  the  payment  of  the  freight 
of  the  entire  shipment  before  the  consignee  has  an  opportunity  to  examine  the 
ofoods.^^ 


form  in  which  the  contract  should  be  ex- 
pressed, so  as  to  require  the  carrier  to 
embodv  the  limitation  directly  and  in 
unambiguous  terms  in  the  portion  of  the 
agreement  reciting  the  contract  to  trans- 
port, and  not  to  import  or  imply  such 
limitation  by  way  of  exception  or  state- 
ments of  conditions  and  qualifications,  re- 
quiring on  the  part  of  the  shipper  a  criti- 
cal comparison  of  clauses  of  the  contract, 
in  order  to  reach  a  proper  understanding 
of  its  meaning.  That  is  to  say,  that  the 
restraint  imposed  by  the  statute  was  not 
a  curtailment  of  the  power  to  limit  ha- 
bihty to  the  line  of  the  carrier  accepting 
the  freight,  but  a  regulation  of  the  form 
in  which  the  contract  having  that  object 
in  view  should  be  drawn.  Held  that  the 
statute  as  thus  interpreted  was  not  re- 
pugnant to  the  Constitution  of  the  United 
States.  Missouri,  etc.,  R.  Co.  v.  M:- 
Cann,  174  U.  S.  580.  581,  587,  43  L.  Ed. 
1093. 

76.  Liability  of  connecting  carrier. — 
Pratt  V.  Railway  Co..  95  U.  S.  43,  24  L. 
Ed.    336. 

Liability  for  loss  of  cars  of  previous 
carrier  by  fire. — Chicago,  etc.,  R.  Co.  z. 
Bosworth,    179   U.   S.  442,  45   L.   Ed.  267- 

77.  Freight  defined. — Brittan  v.  Barn- 
aby.   21    How.    527,    533,    16    L.    Ed.    177. 

Meaning  of  "freight"  in  act  to  limit  lia- 
bility of  ship  owners. — As.  to  mean-ng  of 
"freight"  in  Limitation  of  Liability  Act, 
providing  that  the  liabiliy  of  an  owner 
of  vessel  shall  not  exceed  the  value  of  the 


ship   and   the   "freight"    then   pending,   see 
the   title    SHIPS   AXD    SHTPPIXG. 

78.  Right  to  demand  prepayment  of 
freight. — Propeller  Niagara  z'.  Cordes,  21 
How.    7.    22.    16    L.    Ed.    41. 

79.  EflFect  of  failure  to  demand  prepay- 
ment.— Propeller  Niagara  v.  Cordes,  21 
How.  7.  22,    16   L.   Ed.   41. 

80.  When  right  to  freight  accrues. — 
Brittan  v.  Barnaby,  21  How.  527,  16  L. 
Ed.   177. 

General  rule  not  affected  by  notice  on 
back  of  bill  of  lading. — A  stamp  upon 
the  back  of  the  bill  of  lading,  stating, 
amongst  other  things,  "that  the  entire 
freight  was  payable  prior  to  delivery,  if 
required."'  which  was  put  there  by  thq 
ship's  owner,  but  where  there  was  no  evi- 
dence that  it  was  recognized  by  the  ship- 
per as  part  of  his  contract,  cannot  vary 
the  obligations  of  the  contract  so  as  to  au- 
thorize a  demand  for  fre'^ht  before  the 
goods  were  ready  for  delivery.  Such  a 
stamp  is  not  equivalent  to  a  memorandum 
upon  a  policy  of  insurance,  which  is  al- 
ways on  the  face  or  the  margin  of  the 
policv.  Brittan  v.  Barnaby.  21  How.  527, 
529.  16  L.   Ed.   177. 

81.  Where  shipment  is  large  and  dis- 
cfiarge  cf  cargo  takes  several  days. — 
)>rittan  v.  Barnaby,  21  How.  527,  16  L. 
'^d.    177. 

When  the  ship  master  has  a  larger  ship- 
ment under  one  bill  of  lading  than  can  be 
landed  in  the  business  hours  of  one  day, 
he  rrvist  take  csre  not  to  land  it  in  su'^h 
quantities  as  to  be  unable  to  ascertain  the 
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3.  Charges  Must  Be  Reasonable. — Even  in  the  absence  of  statutes  reg- 
ulating charges  by  common  carriers,  it  is  well  settled  that,  because  of  the  public 
character  of  the  business  in  which  they  are  engaged,  their  charges  must  be  rea- 
sonable, and  it  is   for  the  courts  to  decide,  in  such  case,  what  is  reasonable. *2 

4.  Discrimination  in  Charges. — Though  a  common  carrier  may  limit  his 
services  to  the  carriage  of  particular  kinds  of  goods,  and  may  prescribe  regula- 
tions to  protect  himself  agauist  imposition  and  fraud,  and  fix  a  rate  of  charges 
proportionate  to  the  magnitude  of  the  risks  he  may  have  to  encounter,  he  can 
make  no  discrimination  between  persons,  or  vary  his  charges  from  their  con- 
dition or  character. ^"^ 

5.  Lien  for  Freight  and  Charges — a.  Right  to  Lien. — A  carrier  of  goods 
has  a  lien  on  the  goods  or  property  for  freight  and  other  proper  charges  incurred 
in  their  conveyance,  and  he  may  hold  the  goods  until  such  charges  are  prop- 
erly paid  or  tendered.^* 

b.  Extent  of  Lien. — The  lien  of  a  carrier  is  not  confined  to  charges  for  its 
own  transportation,^-^  but  extends  to  all  the  proper  freight  and  storage  charges 


pro  rata  freight.  Unless  he  takes  this 
care,  the  goods  landed  will  be  under  his 
care  and  responsibility  without  additional 
expense  to  the  consignee  of  them  until 
they  shall  be  ready  for  delivery.  Brittan 
V.  Barnaby.  31  How.  527,  528.  16  L.  Ed. 
177. 

Where  the  consignee  of  a  ship  gave  no- 
tice to  the  consignee  of  the  goods,  re- 
quiring payment  of  the  freight  of  the 
goods  as  they  should  be  landed  from  the 
ship  on  the  wharf,  and  the  consignee  of 
the  goods  offered  to  pay  the  freight  of 
such  of  the  merchandise  as  had  been 
landed,  the  latter  did  all  that  he  was 
bound  to  do  under  the  notice,  althou.gh 
not  bound  to  do  so  by  the  commercial 
law,  and  the  refusal  of  the  consignee  of 
the  ship  to  re-^eive  such  pro  rata  freight 
was  unjustifiable.  Brittan  v.  Barnaby.  21 
How.    527,    528,    16    L.    Ed.    177. 

Where  the  entire  freight  was  de- 
manded when  only  a  part  of  th.e  goods 
was  ready  to  be  delivered,  and  the  entire 
freight  was  refused  when  the  goods  were 
?,1I  landed,  except  upon  the  condition  tluit 
the  consignee  of  rho  goods  wouid  ]>ay 
cartage  and  storage,  this  was  contrary  to 
the  general  law  upon  the  subject.  Brit- 
trn  V.  Barnaby.  21  How.  527,  528,  16  L. 
Fd.   177. 

The  ship  is  not  bound  to  Lmd  an  en- 
tire shipment  in  a  day;  and  when  landed 
on  different  days,  if  the  shipper  disre- 
gards the  notice  that  such  will  be  the 
case,  and  shall  not  be  present  to  receive 
the  goods,  and  has  made  no  arrange- 
ment for  the  freight,  then  they  maj'  be 
stored  in  the  ship  owner's  name,  to  pre- 
serve his  lien  upon  them  for  freight,  for 
safe-keeping,  at  the  consignee's  expense 
and  risk.  Brittan  v.  Barnaby,  21  How. 
527.    528.    16    L.    Ed.    177. 

82.  Charges  must  be  reasonable. — 
Chicago,  etc..  R.  Co.  v.  Iowa.  94  U.  vS. 
155.  161.  24  L.  Ed.  94;  Missouri,  etc.,  R. 
Co.  V.  United  States.  189  U.  S.  274.  289, 
47  L.  Ed.  811;  Atchison,  etc..  R.  Co.  z\ 
Denver,  etc..  R.  Co..  110  U.  S.  667,  674. 
28    L.    Ed.   291. 


83.  Discrimination  in  charges. — York 
Co.  V.  Central  R.  Co.,  3  Wall.  107,  113,  18 
L.  Ed.  170;  Western  Union  Tel.  Co.  v. 
Call  Pub.  Co.,  181  U.  S.  92.  99,  45  L.  Ed. 
765. 

"Common  carriers,  whether  engaged  in 
interstate  commerce  or  in  that  wholly 
within  the  state,  are  performing  a  public 
service.  They  are  endowed  by  the  state 
with  some  of  its  sovereign  powers,  such 
as  the  right  of  eminent  domain,  and  so 
endowed  by  reason  of  the  public  service 
they  render.  As  a  consequence  of  this, 
all  individuals  have  equal  rights  both  in 
respect  to  service  and  charges.  Of 
course,  such  equality  of  right  does  not 
prevent  differences  in  the  modes  and 
kinds  of  service  and  different  charges 
based  thereon.  There  is  no  cast-iron  line 
of  uniformity  which  prevents  a  charge 
from  being  above  or  below  a  particular 
sum,  or  requires  that  the  service  shall  be 
exactly  along  the  same  lines.  But  that 
principle  of  equality  docs  forbid  any  dif- 
ference in  charge  which  is  not  based  upon 
difference  in  service,  and  even  when 
based  upon  difference  of  service,  must 
have  some  reasonable  relation  to  the 
amount  of  difference."  Western  Union 
Tel.  Co.  V.  Call  Pub.  Co.,  181  U.  S.  92.  99, 
45    L.    Ed.    765. 

As  to  statutory  regulation  of  charges, 
see    post.    "Regulation    of    Carriers,"    V. 

As  to  regulation  of  charges  on  inter- 
state commerce,  see  the  title  TXTER- 
vSTATE  AND  FOREIGN  COMMERCE, 
AND  COMMERCE  WITH  INDIAN 
TRIBES. 

84.  Lien  for  freight  and  charges. — Wa- 
bash R.  Co.  V.  Pearcc.  102  U.  S.  179.  187. 
48  L.  Ed.  397;  Texas,  etc..  R.  Co.  v.  Mugg, 
202  U.  S.  242.  50  L.  Ed.  1011;  Knapp.  etc.. 
Co.  V.  McCaffrey,  177  U.  S.  638,  644.  44 
L.  Ed.  921;  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  6  How.  343,  380.  12  . 
L.   Ed.   465. 

85.  Lien  not  confined  to  carrier's  own 
charges    for    transportation.— Wabash     R. 
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upon  the  goods  throughout  the  whole  of  a  continuous  transit  over  successive 
lines, s^  and  other  legitimate  charges,  such  as  cost  for  feeding  and  caring  for  live 
stock  in  transit,*''  or  custom  duties  paid  by  a  previous  carrier  in  order  to  get 
possession  of  the  goods.** 

6.  Action  by  Carrier  for  Freight. — \\'here  there  is  an  express  contract 
between  the  carrier  and  the  shipper  for  the  carriage  of  a  certain  designated 
quantitv  of  freight,  the  carrier  may  recover  for  a  failure  to  deliver  him  such 
quantity  for  carriage,*^  but  in  the  absence  of  a  definite  and  specific  contract, 
he  can  only  recover  for  goods  actually  carried. ^^  If  the  carrier  agrees  to  re- 
ceive something  else  than  money,  in  payment  of  freight,  he  is  entitled  to  recover 
only  the  value  of  such  commodity  at  the  time  it  should  have  been  paid.^^ 


Co.   V.    Pearce,    192   U.    S.    179.    187,   48    L. 
Ed.    397. 

"The  lien  attaches  not  alone  for  the 
particular  item  of  charge  for  carriage 
due  upon  the  goods,  but  for  such  other 
legal  charges  as  the  carrier,  in  the  course 
of  his  duty,  may  have  been  compelled  to 
expend  upon  their  care,  custody  and  pres- 
ervation. As  when  a  railway,  in  the 
transportation  of  live  stock,  as  cattle, 
horses  and  swine,  has  been  at  expense  of 
labor  and  money  in  feeding  and  preserv- 
ing them,  such  expense  is  a  legitimate 
charge  in  addition  to  their  transporta- 
tion. For  the  carrier  is  under  special 
obligation  to  guard  and  protect  such  prop- 
erty, hence  the  propriety  of  a  lien  for 
such  extraordinary  expense  and  care.  If 
a  carrier,  in  the  ordinary  course  of  the 
business,  pay  back  charges  upon  goods 
due  to  another  carrier  in  the  course  of 
transportation,  as  they  come  to  him,  he 
may  recover  for  such  back  charges  and 
freight  so  paid;  and  the  owner  may  seek 
his  remedy  for  any  damages  done  them 
against  the  party  in  whose  hands  it  was 
done,  or  under  his  original  contract  of 
shioment."  Overton  on  Liens,  §  135,  p. 
166.  Wabash  R.  Co.  v.  Pearce,  192  U.  S. 
179,    187,    48    L.    Ed.    397. 

86.  Freight  and  storage  charges  over 
connecting  line. — Wabash  R.  Co.  v. 
Pearce,  192  U.  S.  179,  187.  48  L.   Ed.  397. 

In  making  payment  to  a  connecting 
carrier  of  its  freight  charges,  the  carrier 
is  not  a  mere  volunteer,  such  as  is  re- 
ferred to  in  /Etna  Life  Ins.  Co.  v.  Mi:l- 
dleport.  124  U.  S.  534.  31  L.  Ed.  537;  Wa- 
bash R.  Co.  V.  Pearce,  192  U.  S.  179,  187, 
48    L.    Ed.    397. 

87.  Cost  of  feeding  and  caring  for  live 
stock.— Wabash  R.  Co.  r.  Pearce,  192  U. 
S.   179,   187.  48    L.    Ed.   397. 

88.  Duties  paid  by  previous  carrier. — • 
Wabash  R.  Co.  v.  Pearce,  192  U.  S.  179, 
18R.   48   L.   Ed.   397. 

The  custom  laws  of  the  United  States 
are  potent  to  fully  protect  the  carrier  in 
the  payment  of  the  legal  duties  charged 
upon  goods  in  its  possession.  Wabasli 
R.  Co.  V.  Pearce,  192  U.  S.  179.  186.  48 
L.    Ed.    397. 

Congress — having  in  mind  the  duty  of 
carriers  in  reference  to  transportation 
and  delivery,  their  customary  lien  for 
charges,  and  their   right   to  retain  posses- 


sion during  transit — in  directing  the  cus- 
tom house  officers  to  take  goods  out  of 
a  carrier's  possession,  inspect  and  hold 
until  the  duties  are  paid,  intended  that 
upon  payment  the  government  lien  should 
pass  to  the  carrier  with  a  view  of  enabling 
it  to  discharge  its  duty  of  carriage  and 
deliver}'  to  the  consignee.  Wabash  R. 
Co.  r.' Pearce.  192  U.  S.  179,  188,  48  L. 
Ed.    397. 

Lien  of  last  carrier  for  duties  paid  not 
aflected  by  wrong  of  initial  carrier. — 
Goods  were  shipped  from  abroad  in  bond 
to  St.  Louis,  via  the  Canadian  Pacific, 
which,  for  its  own  convenience  wrong- 
fullj'  chanjed  their  bonded  destination  to 
the  port  of  St.  Paul,  and  during  the  ex- 
amination and  inspection  at  St.  Paul 
some  of  the  goods  were  broken,  and 
some  lost,  whereas  if  they  had  been 
shipped  in  bond  to  St.  Louis,  they  might 
have  been  opened  and  examined  in  the 
presence  of  the  plaintiff  and  injury  and 
loss  prevented.  It  was  held  that  even  if 
the  Canadian  Pacific  by  its  wrongful  act 
was  liable  for  the  injuries  resulting  to 
the  plaintiff,  as  the  contract  of  shipment 
stipulated  that  each  of  the  parties  em- 
ployed in  the  carriage  should  be  liable 
only  for  loss  or  damage  accruing  upon 
its  own  road,  and  that  such  carriers 
should  not  be  jointly  liable,  nor  either 
for  any  loss  or  damage  accruing  upon  the 
road  of  the  others  whatever  claim  the 
plaintiff  may  have  had  for  such  injury 
and  loss  was  only  against  the  Canadian 
Pacific,  and  could  not  operate  to  prevent 
the  connecting  company  front  receiving 
its  freight  and  charges  paid  by  it.  Wa- 
bash R.  Co.  V.  Pearce.  192  U.  S.  179,  189, 
48    L.    Ed.   397. 

89.  Recovery  for  failure  to  deliver 
freight  for  carriage  according  to  contract. 
—Robinson  v.  Xoble.  8  Pet.  181.  8  L.  Ed. 
910. 

90.  Where  no  express  contract  as  to 
quantity  of  freight  to  be  delivered. — Rob- 
inson z:  Noble.  S  Pet.  181,  8  L.   Ed.  910. 

Thus  where  a  person  agrees  to  ship  a 
certain  lot  of  goods,  supposed  to  amount 
to  so  much,  and  he  in  fact  ships  the  whole 
lot,  the  carrier  cannot  recover  merely  be- 
cause the  lot  was  not  as  large  as  sup- 
posed. Robinson  v.  Noble,  8  Pet.  181,  8 
L.   Ed.   910. 

91.  Effect   where   carrier   agrees   to   ac- 
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7.  Recovery  Back  of  Freight  Charges  Improperly  Collected. — Where 
a  carrier  improperly  collects  freight  charges  from  the  consignee,  the  shipper  may 
maintain  an  action  against  it  to  recover  them  back.'*- 

J.  Liability  for  Damage  by  Explosion  of  Commodity  Carried. — Where 
there  is  nothing  to  excite  the  suspicion  of  a  common  carrier  as  to  the  contents 
of  a  package  carried  by  him,  it  is  not  negligence  on  his  part  to  introduce  the 
package,  when  appearing  to  be  damaged,  into  his  place  of  business  for  examina- 
tion, and  to  handle  it  in  the  same  manner  as  other  packages  of  similar  outward 
appearance  are  usually  introduced  for  examination  and  handled,  nor  are  they 
liable  for  damage  resulting  from  an  explosion  of  such  a  package  when  so 
handled.93 

K.  Actions  for  Loss  or  Damage — 1.  Parties — a.  Right  of  Consignee  to 
Sue  Carrier. — Even  if  an  action  against  the  carrier  cannot  be  brought  by  a  con- 
signee who  has  no  beneficial  interest  in  the  goods,  it  still  remains  true,  that  a 


cept  payment  in  other  than  money. — Rob- 
inscn  v.  Noble,  8   Pet.  181,  8  L.   Ed.  910. 

Where  the  agreement  for  carriage  pro- 
vided that  the  carrier  should  be  paid  in 
paper  of  a  designated  corporation  or  its 
equivalent,  the  carrier,  in  an  action  for 
recovery  of  freight,  is  only  entitled  to 
recover  the  amount  of  the  specific  value 
of  such  paper  at  the  time  it  should  have 
been  paid.  Robinson  v.  Noble.  8  Pet. 
181,   8   L.   Ed.   910. 

92.  Action  to  recover  freight  charges 
irrprcperly  ccllected. — National  Steam- 
ship Co.  V.  Tugman,  14.3  U.  S.  28,  3G  U 
Ed.    63. 

In  such  case  it  is-  not  proper  for  de- 
fendant's counsel  to  ask  plaintifif  as  to 
whether  h'e  owes  the  defendant  a  certain 
debt,  or  as  to  the  existence  of  a  judg- 
ment against  the  shipper  by  the  defend- 
ant. National  Steamship  Co.  v.  Tugman, 
143  U.  S.  28,  36  L.  Ed.  63.  See  the  title 
EVIDENCE. 

93.  LiabiHty  for  damage  from  ex- 
plosion of  commodity  carried. — The 
Nitro-Glycerine  Case,  15  Wall.  524,  21  L. 
Ed.    206. 

Common  carriers  are  not  chargeable. 
in  cases  free  from  suspicion,  with  notice 
of  the  contents  of  packages  carried  by 
them;  nor  are  they  authorized,  in  such 
cases,  to  require  information  as  to  the 
contents  of  the  packages  oflfered  as  a  con- 
dition of  carrying  them.  The  Nitro- 
Glycerine  Case',  15  Wall.  524,  21  L.  Ed. 
206. 

If  express  carriers  arc  thus  chargeable 
with  notice  of  the  contents  of  packages 
carried  by  them,  they  must  have  the  right 
to  refuse  to  receive  packages  offered  for 
carriage  without  knowledge  of  their  con- 
tents. It  would,  in  that  case,  be  unrea- 
sonable to  require  them  to  accept,  as 
conclusive  in  every  instance,  the  informa- 
tion given  by  the  owner.  They  must  be 
at  liberty,  whenever  in  doubt,  to  require, 
for  their  satisfaction,  an  inspection  even 
of  the  contents  as  a  condition  of  carry- 
ing the  packages.  This  doctrine  would  be 
attended  in  practice  with  great  incon- 
venience,   and    would    seldom    lead   to   any 


good.  Fortunately  the  law  is  not  so  un- 
reasonable. It  does  not  exact  any  such 
knowledge  on  the  part  of  the  carrier,  nor 
permit  him,  in  cases  free  from  suspicion, 
to  require  information  as  to  the  contents 
of  the  packages  offered  as  a  condition  of 
carrying  them.  The  Nitro-Glvcerine 
Case,    15    Wall.    524,   535,    21    L.    Ed.'  206. 

The  measure  of  care  against  accident, 
which  one  must  take  to  avoid  responsi- 
bility, is  that  which  a  person  of  ordinary 
prudence  and  caution  would  use  if  his 
own  interests  were  to  be  aflfected  and  the 
whole  risk  were  his  own.  The  Xitro- 
Glycerine  Case,  15  Wall.  524.  21  L.  Ed. 
206. 

Liability  for  explosion  cf  nitro-glyc- 
erine. — In  1866  the  defendants,  who  were 
expressmen  engaged  in  carrying  pack- 
ages between  New  York  and  California, 
by  way  of  the  Isthmus  of  Panama,  re- 
ceived at  New  York  a  box  containing 
nitro-glycerine  to  be  carried  to  Cali- 
fornia. There  was  nothing  in  the  ap- 
pearnnce  cf  the  box  tending  to  excite  any 
suspicion  of  the  character  of  its  contents 
It  was  received  and  carried  in  the  usual 
course  of  business,  no  information  being 
asked  or  given  as  to  its  contents.  On 
arriving  at  San  Francisco,  California,  its 
contents  were  leaking  and  resembled 
sweet  oil.  The  box  was  then  taken  for 
examination,  as  was  the  custom  with  the 
defendants  when  any  box  carried  by  them 
appeared  to  be  damaged,  to  the  premises 
occupied  by  them,  which  were  leased 
from  the  plaintifif.  Whilst  a  servant  of 
the  defendants,  by  their  direction,  was 
attempting  to  open  the  bo.x  the  nitro- 
gl3'-cerine  exploded,  injuring  the  premises 
occupied  by  them  and  other  premises 
leased  by  the  plaintiff  to.  and  occupied 
by,  other  ;'arties.  The  defendants  had 
no  knowledge  of,  and  no  reason  to  sus- 
pect, the  dangerous  cliaracter  of  the  con- 
tents. They  repaired  the  -injuries  to  the 
premises  occupied  by  them.  HeUl,  that 
they  were  not  liable  for  the  damage 
caused  by  the  accident  to  the  premises 
occupied  bv  other  p.irtics.  The  Nitro- 
Glvcerine  Case,  15  Wall.  524,  21  L.  Ed. 
206. 
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presumption  of  such  an  interest    in    the    consignee    arises    from  a  bih    of  lading 
which  makes  the  goods  dehverable  to  him  or  his  assigns.^'* 

b.  Action  bv  Carrier  against  Party  Causing  Loss  or  Damage. — It  is  perfectly 
well  settled  that  the  carrier  is  so  far  the  representative  of  the  owner  that  he 
may  sue  in  his  own  name,  either  at  common  law  or  in  admiralty,  for  a  trespass 
upon  or  injury  to  the  property  carried.*^  A  carrier  who  has  paid  the  shipper 
for  goods  lost  or  stolen,  may,  as  bailee  or  equitable  owner,  maintain  an  action 
to  recover  them.^° 

2.  P1.EADINGS — a.  Declaration. — Where  in  an  action  of  assumpsit  against  a 
carrier,  the  declaration  is  on  the  bill  of  lading,  the  liability  of  the  company  as  a 
warehouseman  cannot  be  enforced. ^"^ 

b.  Plea. — A  statute  providing  that  pleas  denying  the  execution  or  assignment 
of  any  instrument  in  writing  shall  be  verified  does  not  apply  to  an  action  against 
a  carrier   for  goods  lost.^^ 

3.  Evidence — a.  Burden  of  Proof — (1)  As  to  B.xemption  from  Liability. — 
Where  goods  are  lost  by  a  carrier  it  is  presumed  that  the  loss  was  due  to 
its  fault,  and  the  burden  is  on  the  carrier  to  show  that  the  damage  was  due  to  a 
cause  for  which  it  is  not  responsible  by  reason  of  exemptions  in  the  bill  of 
lading.«9 

(2)  As  to  Negligence,  Where  Loss  Due  to  Excepted  Cause. — Where  loss  or 
damage  has  been  occasioned  by  one  of  the  excepted  causes,  the  burden  of  proof 
is  shifted  upon  the  shipper,  to  show  the  negligence. ^ 


94.  Action  by  consignee — Presumption 
of  interest. — Lawrence  v.  Minturn,  17 
How.    100,    107,    15   L.    Ed.    58. 

95.  Action  by  carrier  against  party  in- 
juring goods  carried. — The  Beaconstield. 
158  U.  S.  303.  307,  39  L.  Ed.  993;  The 
Propeller  Commerce,  1  Black  574,  58:i, 
17  L.  Ed.  107;  The  Commander-in-Chief, 
1   Wall.  43,  50,   17  L.   Ed.   609. 

Action  by  carrier  by  water  for  damages 
to  cargo  by  collision. — See  the  title  COL- 
LISION. 

96.  Subrogation  to  rights  of  shipper. — 
Vermilye  v.  Adams  Express  Co.,  21  Wall. 
138,    139,    22    L.    Ed.    609. 

Treasury  notes  of  the  United  States 
stolen  from  an  express  company  and  sold 
for  value  after  due  in  the  regular  course 
of  business  may  be  recovered  by  the  ex- 
press company  which  has  succeeded  to 
the  rights  of  the  original  owner.  Ver- 
milye V.  Adams  Express  Co.,  21  Wall. 
138,    139.    22    L.    Ed.    609. 

97.  Declaration. — St.  Louis,  etc.,  R.  Co. 
V.   Knight.   122  U.   S.  79,  30   L.   Ed.   1077. 

98.  Plea — Verification. — Section  34  of 
the  Illinois  Practice  Act  providing,  in  ef- 
fect, that  pleas  denying  the  execution  or 
assignment  of  any  instrument  in  writing 
shall  be  verified,  does  not  apply  so  as  ro 
prevent  the  defendant  in  an  action  of  as- 
sumpsit for  goods  lost  by  him  in  his  ca- 
pacity as  a  common  carrier  from  denying 
his  liability  under  the  bill  of  lading,  un- 
der an  unverified  plea  of  the  general  is- 
sue. St.  Louis,  etc..  R.  Co.  v.  Knight. 
122    U.    S.    79,    30    L.    Ed.    1077. 

99.  Burden  of  proof  as  to  exemption 
from  liability. — New  Jersey  Steam  Nav. 
Co.  V.  Merchants'  Bank,  6  How.  343.  382, 
12  L.  Ed.  465;  Clark  v.  Barnwell.  12  How. 
272,  13   L.  Ed.  985;   Cau  v.  Texas,  etc.,  R. 


Co.,  194  U.  S.  427.  48  L.  Ed.  1053;  Char- 
nock  V.  Texas,  etc.,  R.  Co.,  194  U.  S.  432, 
437,  48  L.  Ed.  1054;  Nelson  v.  Woodruff, 
1  Black  156.  17  L.  Ed.  97;  Inman  v.  South 
Carolina  R.  Co.,  129  U.  S.  128,  139,  32  L. 
Ed.  612;  Propeller  Niagara  v.  Cordes.  31 
How.  7,  ^9,  16  L.  Ed.  41;  Ridi  v.  Lam- 
bert. 12  How.  347,  13  L.  Ed.  1017;  Rail- 
road Co.  V.  Manufacturing  Co.,  16  Wall. 
318,    328,   21    L.    Ed.   297. 

Where  goods  are  shipped  and  the  usual 
bill  of  lading  given,  "promising  to  de- 
liver them  in  good  order,  the  dangers  of 
the  seas  excepted,"  and  they  are  found 
to  be  damaged,  the  onus  probandi  is  upon 
the  owners  of  the  vessel,  to  show  that 
the  injury  was  occasioned  by  one  of  the 
excepted  causes.  Clark  v.  Barnwell,  13 
How.  272,   13   L.   Ed.   9S5. 

The  burden  of  proof  lies  on  the  carrier, 
and  nothing  short  of  an  express  stipula- 
tion by  parol  or  in  writing  should  be  per- 
mitted to  discharge  him  from  duties 
which  the  law  has  annexed  to  his  employ- 
ment. The  exemption  from  these  duties 
should  not  depend  upon  implication  or 
inference,  founded  on  doubtful  and  con- 
flicting evidence;  but  should  be  specific 
and  certain,  leaving  no  room  for  con- 
troversy between  the  parties.  New  Jer- 
sey Steam  Nav.  Co.  v.  Merchants'  Bank, 
6    How.    343,   382.    12   L.    Ed.    465. 

1.  Burden  of  proof  as  to  negligence 
where  loss  due  to  excepted  cause. — Clark 
V.  Barnwell,  12  How.  272,  13  L.  Ed.  985; 
Cau  V.  Texas,  etc.,  R.  Co..  194  U.  S.  427, 
48  L.  Ed.  1053;  Charnock  v.  Texas,  etc., 
P.  Co.,  194  U.  S.  432,  437,  48  L.  Ed.  1054; 
Transportation  Co.  v.  Downer,  11  Wall. 
129.  20  L.  Ed.  160;  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  6  How.  343, 
383,    12    L.    Ed.    465;    The   Victory   &   The 
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b.  Necessity  of  Production  of  Bill  of  Lading. — In  a  suit  against  a  carrier  of 
goods  for  a  sum  acknowledged  to  be  due  for  breach  of  contract  to  safely  carry 
and  deliver,  the  bill  of  lading  need  not  be  produced. - 

4.  Measure  of  Damages. — The  measure  of  damages  for  breach  of  a  contract 
of  carriage  by  loss  of  the  goods  is  the  value  of  the  goods  at  the  place  to  which 
they  were  consigned  together  with  interest.'^ 

IV,    Carriers  of  Live  Stock. 

A.  Duties  ard  Liabilities  in  General. — A  railroad  company  is  not  a  com- 
mon carrier  of  live  animals  in  the  same  sense  that  it  is  a  carrier  of  goods,  its 
resDonsibili'ics  being  in  many  respects  different,  yet  when  it  undertakes  gen- 
erally to  carry  such  freight  it  assumes,  under  similar  conditions,  the  same  oblifra- 
tions,  so  far  as  the  route  is  concerned  over  which  the  freight  is  to  be  carried.'* 

B.  Stockyards — 1.  Duty  to  Provide  Stockyards. — The  carrier  must 
at  all  times  be  in  proper  condition  both  to  receive  from  the  shipper  and 
to  deliver  to  the  consignee,  according  to  the  nature  of  the  property  to  be 
transported,  as  well  as  to  the  necessities  of  the  respective  localities  in  which  it 
is  received  and  delivered,  and  with  respect  to  the  loading  and  unloading  of  live 
stock,  it  is  required  by  the  nature  of  its  employment  to  furnish  such  facilities  as 
are  reasonably  sufficient  for  the  business  at  that  point.-^     A  carrier  of  live  stock 


Plymothian,  168  U.  S.  410,  423.  42  L.  Ed. 
519;  The  city  of  Hartford  and  the  Unit,  97 
U.  S.  323,  24  L.  Ed.  930;  The  Ludvig  Hol- 
berg.  157  U.  S.  60,  39  L.  Ed.  620; 
Hibernia  Ins.  Co.  v.  St.  Louis  Transp. 
Co..    120   U.    S.    166,    30    L.    Ed.   621. 

A  peril  of  navigation  having  been  shown 
to  exist,  and  to  have  occasioned  the  loss 
which  is  the  subject  of  complaint,  the 
defendant  was  prima  facie  relieved  from 
liability,  for  the  loss  was  thus  brought 
within  the  exceptions  of  the  bill  of  lad- 
ing. Transportation  Co.  v.  Downer,  11 
Wall.    129,    134.    20    L.    Ed.    160. 

When  a  defendant — a  transportation 
company — shows  that  a  loss  of  goods, 
which  it  had  contracted  to  carry  from  one 
port  to  another,  was  occasioned  by  a  dan- 
ger of  lake  navigation,  from  losses  by 
which  it  had  exempted  itself  by  its  bill 
of  lading,  the  plaintiff  may  show  that  the 
danger  and  consequent  loss  might  have 
been  avoided  by  the  exercise  of  proper 
care  and  skill  on  the  part  of  the  defend- 
ant; in  which  case  the  defendant  will  be 
liable  notwithstanding  the  exemption  'n 
the  bill  of  lading.  The  burden  of  estab- 
lishing the  absence  of  such  care  and  skill 
on  the  part  of  the  defendant  rests  with 
the  plaintiff.  Transportation  Co.  v.  Dow- 
ner,  11   Wall.   12!>.  20  L.   Fd.    ir.o. 

Effect  where  loss  by  collision  excepted. 
— Loss  by  collision  being  an  exception  in 
a  bill  of  lading,  where  damage  is  oc- 
casioned by  collision,  it  rests  on  the  un- 
derwriters to  defeat  the  operation  of  the 
exception,  by  proof  of  negligence.  The 
Victory  &  The  Plymothian.  168  U.  S. 
410.  423,  42  L.  Ed.  519,  citing  Clark  v. 
Barnwell,  12  How.  272,  13  L.  Ed.  08."); 
Transportation  Co.  v.  Downer.  11  Wall. 
129.  20  L.  Ed.  160;  The  City  of  Hartford 
and  the  Unit.  97  U.  S.  323,  24  L.  Ed.  930; 
The  Ludvig  Holberg,  157  U.  S.  60,  39  L. 
Ed.   620. 


2.  Necessity  for  production  of  bill  of 
lading.— Newell  v.  Xixcn,  4  Wall.  572,  18 
L.   Ed.  305. 

3.  Measure  cf  damages. — Mobile,  etc  . 
R.  Co.  V.  Jurcy,  lU  U.  S.  584,  28  L.  Ed. 
527;  New  York.  etc..  R.  Co.  v.  Estill,  147 
U.  S.  591,  622,  37  L.  Ed.  292;  Primrose  v. 
Western  Union  Tel.  Co.,  154  U.  S.  1,  14, 
38    L.    Ed.    883. 

As  to  measure  of  damages  for  injury 
to  live  stock,  see  post,  "Carriers  of  Live 
Stock."    IV. 

4.  Distinguished  from  liability  of  car- 
rier of  goods.— Mvrick  ?'.  Michigan,  etc., 
R.  Co..  107  U.  S.  i02.  107,  27  L.  Ed.  325; 
North  Penn.  R.  Co.  v.  Commercial  Nat. 
Bank,  123  U.  S.  727,  734,  31  L.  Ed.  287; 
Covington  Stockyards  Co.  v.  Keith,  139 
U.   S.    128,    134.   34    L.    Ed.   73. 

The  nature  of  the  property,  the  inherent 
difficulties  of  its  safe  transportation,  and 
the  necessity  of  furnishing  k.  the  animals 
foo(l  and  water,  light  and  air,  and  pro- 
tecting them  from  injuring  each  other, 
impose  duties  in  many  respects  widel}'' 
different  from  those  devolving  upon  a 
mere  carrier  of  goods.  The  most  scru- 
pulous care  in  the  performance  of  his  du- 
ties will  not  always  secure  the  carrier 
from  loss.  North  Penn.  R.  Co.  v.  Com- 
mercial Nat.  Bank.  123  U.  S.  727,  734,  31 
L.  Ed.  287;  Covington  Stockvards  Co.  v. 
Keith.    139  U.   S.   12S,    134.   34   L.    Ed.   73. 

5.  Duty  to  provide  stockyards, — Cov- 
ington Stockyards  Co.  v.  Keith,  139  U.  S. 
128,  136,  34  L.  Ed.  73;  Hartford  Fire  Ins. 
Co.  V.  Chicago,  etc.,  R.  Co..  175  U.  S.  91, 
99,   44    L.    Ed.    84. 

A  railroad  company,  holding  itself  out 
as  a  carrier  of  live  stock,  is  under  a  legal 
obligation,  arising  out  of  the  nature  of 
its  employment,  to  provide  suitable  and 
necessary  means  and  facilities  for  receiv- 
ing live  stock  offered  to  it  for  shipment 
over  its  road  and  connections,  as  well  as 
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discharges  its  duty  by  delivering  the  stock  at  its  own  stockyards,  and  is  not 
required  to  dehver  at  any  other  stockyard.^ 

2.  Charge  for  Use  of  Stockyards. — A  carrier  can  neither  charge  for  the  use 
of  its  stockyards  in  loading  or  unloading  live  stock,  nor  authorize  another  com- 
pany to  charge  consignees  or  shippers  for  the  use  of  such  a  yard." 

3'  Contract  by  Carrier  with  Stockyard  Company  as  to  Use  of  Yard. — 
A  contract  of  a  carrier  with  a  stockyard  company  to  send  all  stock  arriving  at  a 
city,  for  or  by  its  road,  to  the  yards  of  the  company,  except  where  specially 
ordered  elsewhere  by  the  shippers,  requires  the  carrier  to  deliver  at  the  yards 
of  the  company  all  stock,  brought  to  the  city  and  not  specially  ordered  else- 
where, that  it  is  possible  for  it  to  deliver  there,  and  a  failure  to  do  so  renders 
them  liable  in  damages.'^'^ 

C.  Duty  to  Unload,  Feed,  Water  and  Rest  Stock. — It  is  sometimes  re- 
quired by  statute  that  carriers  engaged  in  the  transportation  of  live  stock  shall 
unload,  feed,  water  and  rest  the  stock  at  certain  prescribed  intervals. ^     Receiv- 


for  discharging  such  stock  after  it  reaches 
the  place  to  which  it  is  consigned.  The 
vital  question  in  respect  to  such  matters 
is,  whether  the  means  and  facilities  so 
furnished  by  the  carrier  or  by  some  one 
in  its  behalf  are  sufficient  for  the  reason- 
able accommodation  of  the  public.  Cov- 
ington Stockyards  Co.  v.  Keith,  139  U.  S. 
128,   133,  34   L.   Ed.   73. 

When  animals  are  offered  to  a  carrier 
of  live  stock  to  be  transported,  it  is  its 
duty  to  receive  them;  and  that  duty  can- 
not be  efficiently  discharged,  at  least  m 
a  towrt  or  city,  without  the  aid  of  yards 
in  which  the  stock  offered  for  shipment 
can  be  received  and  handled  with  safety 
and  without  inconvenience  to  the  public 
while  being  loaded  upon  the  cars  in  which 
they  are  to  be  transported.  So.  when  live 
stock  reach  the  place  to  which  they  are 
consigned,  it  is  the  duty  of  the  carrier  to 
deliver  them  to  the  consignee;  and  such 
delivery  cannot  be  safely  or  efifectively 
made  except  in  or  through  inclosed 
yards  or  lots,  convenient  to  the  place  of 
unloading.  In  other  words,  the  duty  to  re- 
ceive, transport  and  deliver  live  stock  will 
not  be  fully  discharged,  unless  the  car- 
rier makes  such  provision,  at  the  place  of 
loading,  aa  will  enable  it  to  properly  re- 
ceive and  load  the  stock,  and  such  pro- 
vision, at  the  place  of  unloading,  as  will 
enable  it  to  properly  deliver  the  stock  to 
the  consignee.  Covington  Stockyards  Co. 
V.   Keith.   139  U.   S.   128.   134.  34   L.    Ed.   73. 

6.  Delivery  at  own  stockyard  sufficient. 
— Central  Stockvards  z'.  Louisville. 
etc..   R.   Co.,   193  U.    S.   568,   48   L.    Ed.   56,5. 

The  requirement  of  the  constitution  of 
Kentucky  that  a  railroad  shall  deliver, 
trrnsfer  and  transport  freight  to  any 
point  where  there  is  a  phvsical  connec- 
tion between  its  track  and  that  of  another 
railroad,  refers  to  cases  where  the  freight 
is  destined  to  some  further  point  by 
transportation  over  a  connecting  line,  and 
a  railroad  company  having  a  stockyard 
of  its  own  at  a  city,  is  not  required  to  de- 
liver live  stock  at  a  yard  on  another  rail- 
road,  merely   because   there   is   a   physical 


connection  between  the  tracks  of  the  two 
roads  nearer  the  stockyard  of  the  latter 
road.  Central  Stockyards  i'.  Louis- 
ville, etc..  R.  Co.,  193  U.  S.  568,  48  L- 
Ed.    565. 

7.  Charge  for  use  of  stockyards. — Cov- 
ington Stockyards  Co.  v.  Keith,  139  U.  S. 
128,   135,   34   L.   Ed.  73. 

A  carrier  of  live  stock  has  no  more 
right  to  make  a  special  charge  for  merely 
receiving  or  merely  delivering  such  stock, 
in  and  through  stockyards  provided  by 
itself,  in  order  that  it  may  properly  re- 
ceive and  load,  or  unload  and  deliver, 
such  stock,  than  a  carrier  of  passengers 
may  make  a  special  charge  for  the  use  of 
its  passenger  depot  by  passengers  when 
proceeding  to  or  coming  from  its  trains, 
or  than  a  carrier  may  charge  the  shipper 
for  the  use  of  its  general  freight  depot  in 
merely  delivering  his  goods  for  shipment, 
or  the  consignee  of  such  goods  for  its 
use  in  merely  receiving  them  there  within 
a  reasonable  time  after  they  are  unloaded 
from  the  cars.  If  the  carrier  may  not 
make  such  special  charges  in  respect  to 
stockyards  which  itself  owns,  maintains 
or  controls,  it  cannot  invest  another  cor- 
poration or  company  with  authority  to 
impose  burdens  of  that  kind  upon  ship- 
pers and  consignees.  The  transportation 
of  live  stock  begins  with  their  delivery  to 
the  carrier  to  be  loaded  upon  its  cars,  and 
ends  only  after  the  stock  is  unloaded  and 
delivered,  or  offered  to  be  delivered,  to 
the  consignee,  if  to  be  found,  at  such 
place  as  admits  of  their  being  safely  taken 
into  po=session.  Covington  Stockyards 
Co.  V.  Keith,  139  U.  S.  128,  135,  34  L. 
Ed.    73. 

7a.  Contract  by  carrier  with  stockyard 
company  as  to  use  of  yard. — Terre  Haute, 
etc.,  R.  Co.  c'.  Struhic,  109  U.  S.  381,  27 
L.    Ed.   970. 

8.  Statutes  requiring  carrier  to  unload, 
feed,  rest  and  water  stock. — United 
States  V.  Harris.  177  U.  S.  305.  44  L.  Ed. 
780  Ccrnstruing  act  of  congress  of  March 
3,    1873). 
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ers  engaged  in  operating  a  railroad  have  been  held  not  to  be  included  within  the 
provisions  of  such  a  statute.'-' 

D.  Delivery  of  Stock  by  Carrier. — Notwithstanding  the  difference  in  du- 
ties and  responsibilities  between  a  carrier  of  live  stock  and  a  carrier  of  goods, 
the  railroad  company,  when  it  undertakes  generally  to  carry  such  freight,  be- 
comes subject,  under  similar  conditions,  to  the  same  obligations,  so  far  as  the 
delivery  of  the  animals  which  are  safely  transported  is  concerned,  as  in  the  case 
of  goods.  1*^ 

E.  Care  of  Stock  Where  Consignee  Is  Absent. — When  the  consignee  is 
absent  or  cannot  after  reasonable  inquires  be  found,  and  no  one  appears  to  repre- 
sent him,  the  carrier  cannot  relieve  himself  from  responsibility  by  turning  the 
animals  loose,  but  must  place  them  in  some  suitable  quarters  where  they  can  be 
properly  fed  and  sheltered,  under  the  charge  of  a  competent  person  as  his  agent, 
or  for  account  and  at  the  expense  of  the  owner. ^^ 

F.  Damages  for  Injuries  in  Course  of  Transportation. — The  differ- 
ence between  the  market  value  of  live  stock,  in  the  condition  in  which  they 
would  have  arrived  but  for  the  negligence  of  the  defendant,  and  their  market 
value  in  the  condition  in  which,  by  reason  of  such  negligence,  they  did  arrive, 
constitutes  the  proper  rule  of  damages,  in  an  action  for  injury  to  live  stock. ^^ 
The  rule  as  to  the  measure  of  damages  permits  the  plaintiff,  up  to  the  time  of 
trial,  to  show  the  condition  of  the  injured  animal,  merely  as  a  means  of  ascer- 
taining the  result  of  the  injury  inflicted,  so  as  to  better  enable  the  jurv  to  fix 
the  damages  at  the  time  and  place  of  delivery. ^^     f  i;,^  only  known  limit  to  t'.ie 


9.  Receivers  operating  read  not  within 
statute. — United  States  v.  Harris,  177  U. 
S.    305,    44    L.    Ed.    780. 

A  receiver  of  a  railroad  is  not  liable  in 
an  action  to  recover  penalties  for  an  al- 
leged violation  of  the  laws  of  the  United 
States  relating  to  the  transportation  of 
live  stock,  the  proceedings  being  brought 
under  the  act  of  March  3,  1873,  entitled 
"an  act  to  prevent  cruelty  to  animals 
while  being  transported  by  a  railroad  or 
other  means  of  transoortation  within  the 
United  States."  which  provides,  in  efifect, 
that  animals  shall  not  be  confined  in  cars 
or  upon  vessels  for  more  than  twenty- 
eight  consecutive  hours,  without  unload- 
ing for  rest,  water  and  feeding  for  a  period 
of  at  least  five  consf^i^titive  hours.  United 
States    7'.  Harris,  177  U.  S.  30.5,  44  L.  Ed.  780. 

10.  Duty  to  deliver  in  greneral. — Cov- 
ington Stockyards  Co.  v.  Keith,  139  U. 
S.  128,  134.  34  L.  Ed.  73;  North  Penn.  R. 
Co.  V.  Commercial  Nat.  Bank,  123  U.  S. 
727.   734,   31    L.    Ed.    287. 

Generally,  as  to  delivery  of  goods  by 
carrier,  see  ante,  "Delivery  of  Stock  by 
Carrier."    IV,    D. 

11.  Care  of  stock  where  consignee  is 
absent. — North  Penn.  R.  Co.  v.  Cnmmcr- 
cial  Nat.  Bank.  123  U.  S.  727,  734.  31  L. 
Ed.    287. 

12.  Measure  of  damages  f'^r  injury  to 
live  stork — General  rule. — X  w  York, 
etc.,  R.  Co.  7'.  Estill.  147  U.  *^.  501.  616, 
37  L.  Ed.  292:  Mobile,  etc.,  R.  Co.  v. 
Jurey,  111  U.  S.  584.  28  L.  Ed.  5^7.  See. 
generally,    the     title     DAMAGES. 

In  an  action  for  injuries  to  live  stock 
in  course  of  sliipment.  it  is  immaterial 
whether  the  plaintifTs  intended  to  k^^cp 
the   cattle   upon  their   farms,   for   breeding 


purposes,  or  to  sell  them  upon  the  market, 
since  the  depreciation  in  value  of  the  cat- 
tle is  the  same  in  either  case.  New 
York,  etc.,  R.  Co.  v.  Estill,  147  U.  S.  591, 
617.   37   L.    Ed.    292. 

13.  Subsequent  results  of  accident. — 
New  York,  etc.,  R.  Co.  v.  Estill,  147  U. 
S.  591.  616.  37  L.  Ed.  292.  See,  generally, 
the    title    DAMAGES. 

Injuries  to  cows  or  heifers  causing  abor- 
tion.— If,  through  the  negligence  of  the 
carrier,  heifers  shipped  over  its  road  lost 
their  calves,  the  difTerence  between  their 
market  value,  if  they  had  arrived  in  calf 
and  their  market  value  after  losing  their 
calves,  constitutes  the  amount  of  the 
plaintiff's  damages.  New  York,  etc..  R. 
Co.  V.  Estill,  147  U.  S.  591,  618.  37  L. 
Ed.    292. 

If  cows  with  calves,  aborted  as  a  result 
of  an  accident,  this  is  proof  only  of  the 
extent  of  the  injury  inflicted,  as  much  so 
as  if  they  had  subsequentlv  died  from  the 
effeM  of  the  collision.  New  York,  etc., 
R.  Co.  z\  Estill.  147  U.  S.  591.  616,  37  L- 
Ed.  292. 

And,  in  such  case,  it  is  competent  for 
the  plaintiffs  to  show  what  was  the  dif- 
ference in  value,  when  the  cattle  arrived, 
between  a  heifer  that  was  then  with  calf, 
and  liable  to  have  a  calf  soon,  and  one 
that  had  lost  her  calf  as  a  result  of  the 
collision.  N'-w  York.  etc..  R.  Co.  t-.  Es- 
till.   147   U.    S.    591,   618.   37    L.    Ed.    292. 

Where  it  is  claimed  by  the  plaintiffs 
that  cattle  injured  in  course  of  transoor- 
tation were  heifers  which  were  bred  in 
Scotland.  ,nnd  were  in  calf  when  im- 
ported, and  that  a  nrmber  of  them  pre- 
maturely rnst  their  rnh'os  in  consequence 
of    the    collision,    and    that    the     value      of 
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inq-irv   up   to   the   trial    is   whether   or   not    the   subsequent   development    in    the 
condition  of  the  animal  is  traceable  directly  to  the  injury  intlicled  by  the  carrier. i-* 
G.    Limitation   of   Liability. — As   to   limitation   of    liabdiLy    by    carrier   of 
goods  and  live  stock,  see  ante,  "Limitation  of  Liability,"  lU,  G. 

V.   Regulation  of  Carriers. 

A.  Regulation  by  State — 1.  Amount  of  Charges — a.  Pozi'cr  of  State — 
(1)  Nature  and  Extent  of  Pozver — (a)  In  General. — The  legislature  of  a  state 
has  the  power  to  prescribe  the  charges  of  a  railroad  company  for  the  carriage 
of  persons  and  merchandise  within  its  limits,  in  the  absence  of  a  contract  vesting 
in  the  company  authority  over  those  matters,  subject  to  the  limitation  that  the 
carriage  is  not  required  without  reward,  or  upon  conditions  amounting  to 
the  taking  of  property  for  public  use  without  just  compensation;  and  that 
what  is  done  does  not  amount  to  a  regulation  of  foreign  or  interstate 
commerce. ^^      The    power    of    a    state    to    regulate    railroad    rates    and    charges 


those  heifers  was  thereby  greatly  depre- 
ciated, and  the  court  instructs  the  jury 
that  the  burden  was  upon  the  plantiffs  to 
show  that  such  abortions  were  the  direct 
result  of  the  collision,  and  the  question 
is  passed  upon  by  the  jury  and  found  in 
favor  of  the  plaintiflts,  the  supreme  court 
cannot  review  their  verdict  upon  the 
weight  of  the  evidence.  New  York,  etc., 
R.  Co.  V.  Estill,  147  U.  S.  591.  617,  37  L. 
Ed.  292.  citing  Zeller  v.  Eckert,  4  How. 
289.  11  L.  Ed.  979;  Express  Co.  v.  Ware, 
20  Wall.  543.  22  L.  Ed.  422;  Lancaster  v. 
Collins,  115  U.  S.  222,  29  L.  Ed.  373; 
Chicago,  etc.,  R.  Co.  v.  Ohle,  117  U.  S. 
123.    29    L.    Ed.    837. 

14.  Limit  of  recovery  for  subsequent 
results  of  accident. — New  York,  etc.,  R. 
Co.  V.  Estill.  147  U.  S.  591,  616,  37  L.  Ed. 
292. 

15.  Power  of  state  to  regulate  rates  in 
general. — Georgia,  etc.,  Banking  Co.  v. 
Smith,  128  U.  S.  174,  179,  32  L.  Ed.  377; 
Stone  V.  Farmers'  Loan,  etc..  Co.,  116  U. 
S.  307.  29  L.  Ed.  636;  Dow  v.  Beidelman, 
125  U.  S.  680.  31  L  Ed.  841;  Atlantic, 
etc.,  R.  Co.  V.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  51  L.  Ed.  933;  Min- 
neapolis, etc.,  R.  Co.  V.  Minnesota.  186 
U.  S.  257,  264,  46  L.  Ed.  1151;  Reagan  v. 
Farmers'  Loan,  etc..  Co.,  154  U.  S.  362, 
38  L.  Ed.  1014;  Wabash,  etc.,  R.  Co.  v. 
Illinois,  118  U.  S.  557,  30  L.  Ed.  244;  Chi- 
cago, etc..  R.  Co.  V.  Minnesota,  134  U.  S. 
418,  33  L  Ed.  970;  Erie  R.  Co.  v.  Purdy, 
185  U.  S.  148,  150.  46  L.  Ed.  487;  Hen- 
nington  v.  Georgia,  163  U.  S.  299.  41  L 
Ed.  166;  Western  Union  Tel.  Co.  r. 
James,  162  U.  S.  650.  40  L.  Ed.  1105; 
Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  U. 
S.  285,  43  L.  Ed.  702;  Munn  v.  Illinois. 
94  U.  S.  113,  24  L.  Ed.  77;  Railroad  Co. 
V.  Maryland.  21  Wall.  456,  22  L.  Ed.  678; 
Ruggles  V.  Illinois.  108  U.  S.  526,  27  L. 
Ed.  812;  Railroad  Co.  v.  Richmond,  96  U. 
S.  521,  24  L.  Ed.  734;  Chicago,  etc.,  R. 
Co.  V.  Wellman,  143  U.  S.  339.  344.  36  L 
Ed.  176;  Illinois,  etc.,  R.  Co.  v.  Illinois. 
108  U.  S.  541,  27  L.  Ed.  818;  St.  Louis, 
etc.,  R.  Co.  V.  Gill,  156  U.  S.  649.  666.  .59 
L.    Ed.    567;    Smyth    v.    Ames,    169    U.    S. 


466.  523,  42  L  Ed.  819;  Norfolk,  etc..  R. 
Co.  V.  Pendleton,  156  U.  S.  667.  673,  39  L. 
Ed.  574;  Shields  v.  Ohio,  95  U.  S.  319.  24 
L.  Ed.  357;  Union  Pac.  R.  Co.  v.  Good- 
ridge,  149  U.  S.  680,  37  L.  Ed.  896;  Lake 
Shore,  etc.,  R.  Co.  v.  Smith.  173  U.  S. 
684,  685.  43  L.  Ed.  858;  McChord  v.  Louis- 
ville, etc.,  R.  Co.,  183  U.  S.  483,  46  L  Ed. 
289;  Chicago,  etc..  R.  Co.  v.  Tompkins. 
176  U.  S.  167,  44  L  Ed.  417;  St.  Louis, 
etc.,  R.  Co.  V.  Stevenson,  156  U.  S.  667, 
39  L  Ed.  573;  Chicago,  etc.,  R.  Co.  v. 
Iowa.  94  U.  S.  155,  24  L.  Ed.  94;  Peik  v. 
Chicago,  etc..  R.  Co.,  94  U.  S.  164.  24  L. 
Ed.  97;  Chicago,  etc.,  R.  Co.  v.  Ackley, 
94  U.  S.  179.  24  L.  Ed.  99;  Winona,  etc.. 
R.  Co.  V.  Blake,  94  U.  S.  180,  24  L.  Ed. 
99;  Stone  v.  Wisconsin.  94  U.  S.  181.  24 
L  Ed.  102;  Louisville,  etc..  R.  Co.  :;. 
Kentucky,  161  U.  S.  677,  696,  40  L.  Ed. 
849;  Detroit  v.  Detroit,  etc..  Street  R.  Co., 
184  U.  S.  368,  387,  46  L.  Ed.  592;  Reagan 
z\  Farmers'  Loan  &  Trust  Co.,  154  U.  S. 
420.  38  L  Ed.  1031;  Reagan  v.  Mercantile 
Trust  Co.,  154  U.  S.  418,  38  L  Ed.  1030; 
Wisconsin,  etc.,  R.  Co.  v.  Jacobson,  179 
U.  S.  287,  45  L  Ed.  194;  Northern  Secu- 
rities Co.  V.  United  States,  193  U.  S.  197, 
378,  48  L.  Ed.  679;  Louisville,  etc.,  R.  Co. 
V.  Mississippi,  133  U.  S.  587.  592,  33  L.  Ed. 
784;  Covington,  etc.,  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  224,  38  L.  Ed.  970;  Mis- 
souri, etc.,  R.  Co.  V.  Nebraska.  164  U.  S. 
403,  416,  41  L.  Ed.  489;  Covington,  etc.. 
Turnpike  Co.  v.  Sandford.  164  U.  S.  578, 
586.  41  L.  Ed.  560;  Cotting  v.  Kansas 
City  Stockyards  Co..  183  U.  S.  79,  85,  46 
L.  Ed.  92;  Illinois,  etc.,  R.  Co.  v.  Illinois, 
108  U.  S..  541.  27  L.  Ed.  818;  Charlotte, 
etc.,  R.  Co.  V.  Gibbes,  142  U.  S.  386,  35  L- 
Ed.   1051. 

Requiring  rates  to  be  fixed  annually.— 
Carriers  may  be  required  to  fix  their 
rates  annually  for  the  transportation  of 
passengers  and  freight,  and  also  to  post 
a  printed  copy  of  such  rates  at  all  their 
stations.  Cleveland,  etc.,  R.  Co.  v.  Illi- 
nois. 177  U.  S.  514.  517,  44  L.  Ed.  868; 
Railwav  Co.  v.  Fuller,  17  Wall.  560,  21 
L.    Ed.'  710. 
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arises  from  the  fact  that  the  railroad  ccmpanies  are  engaged  in  a 
pubHc  employment,  affecting  the  public  interest,  and  a  railroad  company 
must  be  held  to  have  accepted  its  rights,  privileges  and  franchises  subject  to 
the  condition  that  the  government  creating  it,  or  the  government  within  whose 
limits  it  conducts  its  business,  may  by  legislation  protect  the  people  against  un- 
reasonable charges  for  the  services  rendered  by  it.^*^ 

(b)   Railroads  Incorporated   in    Several    States. — Where  a    railroad    running 
through  more  than  one  state  is  incorporated  under  the  laws  of  each  state  throuo-h 


16.     Reason    of   existence    of   power    by 
state  to  regulate. — Smyth  z'.  Ames.  169  U. 
S.    466,    545.    42    L.    Ed.    819;    Railroad    Co. 
V.   Maryland,   21   Wall.   456,  471.  22    L.    Ed. 
678;    Dow   V.    Beidelman,    125    U.    S.    680, 
687,  31  Li.  Ed.  841;  Louisville,  etc.,  R.  Co. 
V.  Kentucky,  183  U.  S.  503,  46  L.   Ed.  298; 
Chicago,   etc.,   R.   Co.  v.  Ackley.  94  U.   S. 
179.    24    L.    Ed.    99;    Winona,    etc.,    R.    Co. 
V.  Blake,  94  U.  S.   180,  24  L.   Ed.  99;  Stone 
V.  Wisconsin,  94  U.  S.  181,  24  L.  Ed.  102; 
Chicago,    etc.,    R.    Co.    v.    Minnesota,    134 
U.  S.  418.  33  L.  Ed.  970;  Chicago,  etc.,   R. 
Co.   V.   Iowa,    94   U.    S.    155,   24    L.    Ed.   94; 
Georgia,   etc.,    Banking    Co.   v.    Smith,    128 
U.  S.  174.  32  L.  Ed.  377;  Peik  v.  Chicago, 
etc.,  R.  Co.,  94  U.  S.  164,  165,  24  L.  Ed.  97. 
Railroad    companies    are     carriers      for 
hire.     They  are  incorporated   as  such,  and 
given   extraordinary   powers,   in   order  that 
they   may   better   serve   the   public   in   that 
capacity.      They    are,    therefore,    engaged 
in  a  public  employment  affecting  the  pub- 
lic   interest,    and    are    subject    to    legisla- 
tive control  as  to  their  rates  of  fare  and 
freight,    unless    protected    by    their    char- 
ters.     Dow   V.    Beidelman.   125   U.    S.    680, 
687,  31  L.  Ed.  841;  Louisville,  etc.,  R.  Co. 
V.  Kentucky,  183  U.  S.  503,  46  L.   Ed.  298; 
Chicago,   etc..   R.    Co.  v.   Ackley,   94   U.    S. 
179,  24  L.   Ed.  99;  Winona,  etc.,   R.  Co.  z'. 
Blake,   94  U.   S.   180.   24   L.   Ed.   99;   Stone 
V.  Wisconsin,  94  U.  S.   181,  24  L.   Ed.   102; 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  134  U. 
S.    418,    33    L.    Ed.    970. 

By  the  common  law  carriers  or  other 
persons  exercising  a  public  employment 
could  not  charge  more  than  a  reasonable 
compensation  for  their  services,  and  it  is 
within  the  power  of  the  legislature  to  de- 
clare what  shall  be  a  reasonable  com- 
pensation for  such  services,  or,  perhaps 
more  properly  speaking,  to  fix  a  maximum 
beyond  which  any  charge  made  would  be 
unreasonable.  To  limit  the  rate  of 
•  charges  for  services  rendered  in  a  public 
employment,  or  for  the  use  of  property 
in  which  the  public  has  an  interest,  i^:. 
only  changing  a  regulation  which  existed 
before.  It  establishes  no  new  principle 
in  the  law,  but  only  gives  a  new  effect 
to  an  old  one.  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77;  Dow  v.  Beidelman,  125 
U.    S.    680,    686.    31    L.    Ed.    841. 

A  railroad  is  a  public  highway,  and 
none  the  less  so  because  constructed  aii:l 
maintained  through  the  agency  of  a  cor- 
poration deriving  its  existence  and  pow- 
ers from  the  state.  Such  a  cori)oriition 
was   created   for  public  purposes.      It  pcr- 


forrns    a    function    of    the    state.      Its    au- 
thority  to    exercise    the    right    of    en.inent 
domain    and    to    charge    tolls    was    given 
primarily  for  the  benefit  of  the  pubbc.   It 
is    under     governmental      control      though 
such    control   must   be  exercised   with   due 
regard  .to    the     constitutional      guarantees 
for  tlie  protection  of  its  property.     Olcott 
V.    Supervisors.    16    Wall.    678,    21    L.    Ed. 
352;    Sinking    Fund    Cases,    99    U.    S.    700, 
25  L.   Ed.  496;  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.,  135  U.  S.  64J.  33  L.  Ed. 
295.       It    cannot,    therefore,    be    admitted 
that    a    railroad    corporation    maintaining 
a  highway  under  the  authority  of  the  state 
may  fix  its  rates  with  a  view  solely  to  its 
own    interests,    and    ignore    the    rights    of 
the   public.      But   the   rights   of   the   public 
would   be    ignored    if   rates    for   the    trans- 
portation   of   persons    or   property     on      a 
railroad   are   exacted   without   reference   to 
the  fair  value  of  the  property  used  for  the 
public    or    the    fair    value    of    the    services 
rendered,  but  in  order  simply  that  the  cor- 
poration   may    meet    operating    expenses, 
pay    the    interest    on    its    obligations,    and 
declare  a  dividend  to  stockholders.    Smyth 
V.    Ames,    169    U.    S.    466,    544.    42    I      Ed 
819. 

"This  unlimited  right  of  the  state  to 
charge,  or  to  authorize  others  to  charge, 
toll,  freight,  or  fare  for  ^ran.-^portati  on 
on  its  roads,  canals,  and  railroads,  arises 
from  the  simple  fact  that  they  a'-e  its 
own  works,,  or  constructed  under  its  ;,u- 
thority.  It  gives  them  being.  It  has  a 
right  to  exact  compensation  for  cheir  use. 
It  has  a  discretion  as  to  the  amount  cf 
that  compensation.  That  discretion  is  a 
legislative — a  sovereign — discretion,  and 
in  its  very  nature  is  unrestricted  and  un- 
controlled. The  security  of  the  ])ublic 
against  any  abuse  of  this  discretion  re- 
sides in  the  responsibility  to  tlie  public 
of  those  who,  for  the  time  being,  are  of- 
ficially invested  with  it.  In  this  respect 
it  is  like  all  other  legislative  powers  when 
not  controlled  by  specific  constitutional 
provisions,  and  the  courts  cannot  presume 
that  it  will  be  exercised  detrimcntallv." 
Railroad  Co.  i-.  Maryland,  21  Wall.  45ii, 
471,    22    L.    Ed.    678. 

Railroad  chartered  by  state  subject  to 
constitutional  provision  as  to  rates. ^ 
Where  a  railroad  is  incorporated  by  a 
state,  it  takes  its  charter  subject  to  ihc 
provisions  of  the  state  constitution  as  to 
rccrulation  of  rates  by  the  state.  Louis- 
ville, etc.,  R.  Co.  V.  Kentucky,  183  U.  S. 
503,   40    L.    Ed.   298. 
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which  it  passes,  it  is,  as  to  the  state  incorporating  it,  a  domestic  corporation,  sub- 
ject to  the  state  laws  not  in  conflict  with  the  constitution  of  the  United  States, 
including  state  laws  regulating  freights  and  fares  for  business  done  exclusively 
within  the  state. i" 

(c)  Railroads  Incorporated  wider  Act  of  Congress. — In  the  absence  of  any- 
thing in  tTie  charter  or  statute  creating  a  railroad  corporation,  states  may  reason- 
ably regulate  rates  and  tariffs  upon  railroads  incorporated  under  an  act  of  con- 
gress.^^ 

(d)  Railroads  Engaged  in  Interstate  Commerce. — See  the  title  Interstate; 
AND  Foreign  Commerce,  and  Commerce  with  Indian  Tribes. 

(e)  Consolidated  Company,  Consisting  of  Domestic  and  Foreign  Corporations. 
— Where  domestic  railroad  corporations  are  consolidated  with  foreign  corpora- 
tions on  terms  which,  in  effect,  require  the  consolidated  company,  when  operat- 
ing in  the  state  to  be  subject  to  its  laws,  the  state  may  legislate  for  the  company 
in  that  state  precisely  as  it  could  have  legislated  for  its  own  original  companies, 
if  no  consolidation  had  taken  place. ^^ 

(f)  Joint  Tariffs  or  Rates  over  Connecting  Lines. — Where  a  joint  taritT  be- 
tween two  or  more  roads  has  been  agreed  upon,  such  tariff  is  as  much  within  the 
control  of  the  legislature  as  if  it  related  only  to  transportation  over  a  single  line.2<> 

(g)  Effect  JVhere  Income  Is  Pledged  to  Secure  Debts. — The  state  may  limit 
the  amount  of  charges  by  railroad  companies  for  fares  and  freights,  unless  re- 
strained by  some  contract  in  the  charter,  even  though  their  income  may  have  been 
pledged  as  security  for  the  payment  of  obligations  incurred  upon  the  faith  of 
the  charter.-^ 


17.  Railroads  incorporated  by  several 
states. — Stone  z'.  Farmers'  Loan,  etc.,  Co., 
116   U.    S.    307.    29    L.    Ed.    636. 

18.  Railroad  created  by  congress.— 
Reagan  v.  Mercantile  Trust  Co.,  154  U. 
S.  418,  38  L.  Ed.  1030;  Smyth  v.  Ames, 
169  U.  S.  466,  523,  42  L.  Ed.  819;  Thom- 
son V.  Pacific  R.  Co.,  9  Wall.  579,  19  L. 
£d.  792;  Railroad  Co.  v.  Peniston,  13 
Wall.    5,   21    L.   Ed.   707. 

The  provision  in  the  act  of  July  1.  1862. 
ch.  120,  12  Stat.  489,  incorporating  the 
Union  Pacific  Railroad  Company,  that 
congress  might  reduce  the  rates  of  faro 
if  unreasonable  in  amount  and  might  fix 
and  establish  the  same  by  law  whenever 
the  net  earnings  of  the  entire  road  should 
exceed  ten  per  cent  upon  its  cost,  e.K- 
ciusive  of  the  five  per  cent  to  be  paid 
to  the  United  States,  did  not  aflFect  tne 
right  of  the  several  states  through  which 
the  road  passes  to  regulate  the  rates 
■within  their  respective  limits.  Smyth  v. 
Ames,  169  U.  S.  466,  522,  42  L.   Ed.   819. 

19.  Consolidated  company,  consisting 
of  domestic  and  foreign  corporations. — 
Peik  V.  Chicago,  etc..  R.  Co.,  94  U.  S.  164. 
24    L.    Ed.    97. 

20.  Jjint  tariff'  or  rates  over  connect- 
ing lint.r — Mil  eapolis.  etc.,  R.  Co.  7'. 
Minnesota,  TSr  U.  S.  257,  264,  46  L.  Ed. 
1151. 

The  Minnesota  act  of  1895,  creatmg  a 
railroad  and  warehouse  commission  and 
defining  its  duties,  is  not  invalid  upon  the 
ground  that  it  provides  for  the  establish- 
ment of  joint  through  rates  or  tariffs 
over  the  lines  of  independent  connecting 
railroads,  and  for  the   apportionment  and 


division    of    joint    earnings.      Minneapolis, 
etc..   R.   Co.   r.   Minnesota,   186   U.   S.    257. 

260,  46    L.    Ed.    1151. 

Granting  that  a  state  has  no  right  to 
interfere  with  the  internal  economy  of  a 
railroad  farther  than  to  secure  the  safety 
and  comfort  of  passengers,  as.  for  ex- 
ample, to  fix  the  wages  of  employees  or 
control  its  contracts  for  construction,  or 
the  purchase  of  supplies,  it  has  a  clear 
right  to  pass  upon  the  reasonableness  of 
contracts  in  which  the  public  is  in- 
terested, whether  such  contracts  be  made 
directly  with  the  patrons  of  the  road,  or 
for  a  joint  action  in  the  transportation  of 
persons  or  property  in  which  the  public 
is  indirectly  concerned.  Minneapolis, 
etc.,    R.    Co.   V.    Minnesota.    186   U.   S.   257, 

261.  46  L.  Ed.  1151. 

21.  Where  income  pledged  to  secure 
debts. — Peik  t'.  Chicago,  etc..  R.  Co..  94 
U.  S.  164,  176,  24  L.  Ed.  97;  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  Ed.  77;  Chicago, 
etc.,  R.  Co.  z'.  Iowa,  94  U.  S.  155.  24  L. 
Ed.    94. 

The  fact  that  before  the  power  of  regu- 
lation was  exercised,  the  company  pledged 
its  income  as  security  for  the  payment  of 
debts  incurred,  and  leased  its  road  to  a 
tenant  that  relied  upon  the  earnings  for 
the  means  of  paying  the  stipulated  rent, 
does  not  affect  the  validity  of  the  regula- 
tion, as  the  company  could  neither  grant 
nor  pledge  more  than  it  had,  and  its 
pledgee  or  tenant  took  the  property  sub- 
ject to  the  exercise  by  the  state  of  the 
same  powers  of  regulation  which  might 
have  been  exercised  over  the  company 
itself.  Chicago,  etc.,  R.  Co.  v.  Iowa,  94 
U.    S.    155,   24    L.    Ed.   94. 
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(2)  Limitation  of  Pozvcr — (a)  /;/  General. — A  corporation  performing  public 
services  and  the  people  financially  interested  in  its  business  and  affairs  have 
rights  that  may  not  be  invaded  by  legislative  enactment  in  flisrcgard  of  the  fun- 
damental guarantees  for  the  protection  of  property,  and  regulations  of  rates  to 
be  valid  must  be  reasonable. 22 

fb)  Due  Process  of  Law. — A  railroad  corporation  is  a  person  within  the 
meaning  of  the  fourteenth  amendment  declaring  that  no  state  shall  deprive  any 
person  of  property  without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws,^^  and  under  pretense  of  regulatint^ 
fares  and  freights,  the  state  cannot  do  that  which  in  law  amounts  to  a  taking 
of  private  property  without  due  process  of  law.--*  If  the  rates  are  fixed  at  an 
insufficient    amount, ^''5    or    without    judicial    investigation, ^^^    the    company    is    de- 


22.  Regfulations    must   be   reasonable.^ 

Smyth   V.   Ames,   1G9   U.   S.   466.   5:26,   42    L. 
Ed.    819. 

A  grant  to  the  legislature  in  the  con- 
stitution of  Nebraska  of  the  power  to 
establish  maximum  rates  for  the  transpor- 
tation of  passengers  and  freight  on  rail- 
roads in  that  state  has  reference  to  "rea- 
sonable" maximum  rates.  It  cannot  be 
admitted  that  the  power  granted  may  be 
exerted  in  derogation  of  rights  secured 
by  the  constitution  of  the  United  States, 
or  that  the  judiciary  may  not,  when  its 
jurisdiction  is  properly  invoked,  protect 
those  rights.  Smyth  v.  Ames,  169  U.  S. 
466.    526.    42    L.    Rd.    819. 

23.  Railroad  a  person  within  fourteenth 
amendment. — Santa  Clara  County  v. 
Southern  Pac.  R.  Co.,  118  U.  S.  394,  30  L. 
Ed.  118;  Charlotte,  etc.,  R.  Co.  v.  Gibbes, 
142  U.  S.  386.  35  L.  Ed.  1051;  Covington, 
etc..  Turnpike  Co.  v.  Sandford,  164  U.  S. 
578.  592,  41  L.  Ed.  560;  Gulf,  etc..  R.  Co. 
V.  Ellis,  165  U.  S.  150,  41  L.  Ed.  666; 
Pembina,  etc.,  Milling  Co.  z'.  Pennsyl- 
vania, 125  U.  S.  181,  31  L.  Ed.  650;  Min- 
neapolis, etc.,  R.  Co.  7J.  Beckwith,  129  (J. 
S.    26.    29,    32    L.    Ed.    585. 

24.  Regulation  must  not  take  property 
without  due  process. — Stone  v.  Farmers' 
Loan,  etc..  Co.,  116  U.  S.  307,  331,  29  L. 
Ed.  636;  St.  Louis,  etc.,  R.  Co.  v.  Gill, 
156  U.  S.  649,  657,  39  L.  Ed.  567;  Dow  v. 
Beidelman.  125  U.  S.  680,  31  L.  Ed.  841; 
Chicago,  etc.,  R.  Co.  7>.  Minnesota,  134 
U.  S.  418,  33  L.  Ed.  970;  Reagan  v.  Farm- 
ers' Loan.  etc..  Co.,  154  U.  S.  362,  38  L. 
Ed.  1014;  Chicago,  etc.,  R.  Co.  v.  Well- 
man,  143  U.  S.  339,  36  L.  Fd.  176;  Lake 
Shore,  etc.,  R.  Co.  v.  Smith,  173  U.  S. 
684.  687,  43  L-  Ed.  858;  Smvth  v.  Ames, 
169  U.  S.  466,  42  L.  Ed.  819;  Louisville, 
etc.,  R.  Co.  V.  Kentucky,  183  U.  S.  503, 
46  L.  Ed.  298;  Chicago.  etc.,  R. 
Co.  V.  Chicago,  166  U.  S.  226,  41  L.  Ed. 
979;  Chicacro,  etc.,  R.  Co.  v.  Tompkins. 
176  U.  S.  167,  44  L.  Ed.  417;  Minneapolis, 
etc.,  R.  Co.  V.  Minnesota,  186  U.  S.  257. 
46  L.  Ed.  1151;  Chicago,  etc.,  R.  Co.  v. 
Illinois,  200  U.  S.  561.  50  L.  Ed.  596;  At- 
lantic, etc..  R.  Co.  V.  North  Carolina  Corp. 
Commission,  206  U.  S.  1.  51  L.  Ed.  933. 
See  the  title  DUE  PROCESS  OF  LAW. 

As    the    public    power    to    regulate    rail- 
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ways  and  the  private  right  of  ownership 
of  such  property  coexist  and  do  not  the 
one  destroy  the  other,  it  has  been  set- 
tled that  tine  right  of  ownership  of  rail- 
way property  like  other  property  rights 
finds  protection  in  constitutional  guar- 
antees, and.  therefore,  wherever  the  power 
of  regulation  is  exerted  in  such  an  ar- 
bitrary and  unreasonable  way  as  to  cause 
it  to  be  in  effect  not  a  regulation  but  an 
infringement  upon  the  right  of  owner- 
ship, such  an  exertion  of  power  is  void 
because  repugnant  to  the  due  process  and 
equal  protection  clauses  of  the  fourteenth 
amendment.  Atlantic,  etc..  R.  Co.  v. 
North  Carolina  Corp.  Commission,  206 
U.    S.    1,    20.    51    L.    Ed.    933. 

General  statutes  regulating  the  use  of 
railroads  in  a  state,  or  fixing  maximum 
rates  of  charges  for  transportation,  when 
not  forbidden  by  charter  contracts,  do  not 
necessarily  deprive  the  corporation  own- 
ing or  operating  a  railroad  within  the 
state  of  its  property  without  due  process 
of  law,  within  the  meaning  of  the  four- 
teenth amendment  of  the  constitution  of 
the  United  States.  Stone  v.  Farmers' 
Loan,  etc..  Co.,  116  U.  S.  307,  335.  29  L. 
Fd.  636;  Munn  r.  Illinois.  94  U.  S  113, 
24  L.  Fd.  77;  Railroad  Co.  r.  Richmond, 
96  U.  S.  521.  24  L.  Ed.  734;  Spring  Valley 
Water  Works  v.  Schottler,  110  U.  S  347, 
28    L.    Fd.    173. 

25.  Insufficient  rates.— Lake  Shore,  etc., 
R.  Co.  r.  Smith.  173  U.  S.  684,  687.  43  L. 
Ed.  858;  Chicago,  etc..  R.  Co.  r.  Well- 
man.  143  U.  S.  339.  36  L.  Ed.  176;  Reagan 
V.  Farmers'  Loan,  etc.,  Co.,  154  U.  S.  363, 
38  L.  Fd.  1014;  St.  Louis,  etc.,  R.  Co.  v. 
Gill,  156  U.  S.  649.  39  L.  Ed.  ."67;  Smvth 
V.   Ames.  169  U.  S.  466.  42  L.   Fd.  819. 

26.  Absence  of  judicial  investigaHon  in 
fixing  rates. — Chicago,  etc..  R.  Co.  v. 
Minnesota,  134  U.  S.  418.  33  L.  Ed.  970; 
Smyth  V.  Ames,  169  U.  S.  466,  523,  42  L. 
I-'.d.  819;  Louisville,  etc.,  R.  Co.  r.  Ken- 
tvrl-v.    183    U.    S.    503.    46    L.    Ed.    298. 

Where  a  railroad  commission  arbitrarily 
fixes  rates  of  fare  and  freight,  in  respect 
to  which  the  company  is  given  no  oppor- 
tunity to  be  heard,  and  which  are  con- 
fiscatory, and  amount  to  depriving  it  of 
property  without  due  nrocess  of  law,  the 
courts    may    give    relief    against    their    en- 
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prived  of  the  lawful  use  of  its  property,  and  thus,  in  substance  and  effect,  of  the 
property  itself,  without  due  process  of  law  and  in  violation  of  the  constitution  of 
the  United  States. 

(c)  Equal  Protection  of  Laws. — Corporations  are  persons  within  the  mean- 
ing of  the  fourteenth  amendment  providing  that  no  state  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws,-"  and  a  regulation 
of  rates  which  in  effect  denies  a  railroad  company  the  equal  protection  of  the 
laws  is  invalid. 2^ 

(d)  Taking  Private  Prol^crty  zi'ithout  Coinj^eusatioii. — A  regulation  which 
amounts  to  taking  of  private  property  without  just  compensation  is  invalid.-^ 

(e)  Interference  zdth  Interstate  Commerce. — See  the  title  Interstate  and 
Foreign  Commerce,  and  Commerce  with  Indian  Tribes. 

(3)  E.vemption  from  Regulation  by  Charter  or  Statute — fa)  Necessity  for 
Positive  and  Clear  Words  of  E.veniption — aa.    General  Rules. — The  right  of  a 


forcement.      Louisville,     etc.,      R.      Co.     v. 
Kentucky,   183  U.   S.   503,  46  L.   Ed.   298. 

27.  Corporations  persons  within  four- 
teenth amendment. — Smyth  v.  Ames,  169 
U.  S.  466,  522,  42  L.  Ed.  819;  Santa  Clara 
County  V.  Southern  Pac.  R.  Co.,  118  U. 
S.  394.  30  L.  Ed.  118;  Charlotte,  etc..  R. 
Co.  V.'  Gibbes.  142  U.  S.  386,  35  L.  Ed. 
1051;  Gulf,  etc.,  R.  Co.  7-.  Ellis,  165  U.  S. 
150,  41  L.  Ed.  666;  Covington,  etc..  Turn- 
pike Co.  V.  Sandford.  164  U.  S.  578,  592. 
41  L.  Ed.  560;  Pembina,  etc..  Milling  Co. 
V.  Pennsylvania,  125  U.  S.  181.  31  L.  Ed. 
650;  Minneapolis,  etc.,  R.  Co.  ?'.  Beck- 
with,  129  U.  S.  26,  29,  32  L.  Ed.  585.  See, 
generally,  the  title  CONSTITUTIONAL 
LAW. 

28.  Denial  of  equal  protection  of  laws. 
— Reagan  z'.  Farmers"  Loan,  etc.,  Co..  154 
U.  S.  362,  38  L.  Ed.  1014;  Smyth  v.  Ames. 
169  U.  S.  466,  522.  42  L.  Ed.  819;  St.  Louis, 
etc.,  R.  Co.  V.  Gill,  156  U.  S.  649.  6.-57,  39 
L.  Ed.  567;  Stone  z'.  Farmers'  Loan.  etc.. 
Co..  116  U.  S.  307,  29  L.  Ed.  636;  Dow  z'. 
Beidelman.  125  U.  S.  680,  681,  31  L.  Ed. 
841;  Chicago,  etc.,  R.  Co.  z'.  Minnesota, 
134  U.  S.  418,  33  L.  Ed.  970;  Chicago,  etc., 
R.  Co.  V.  Wellman.  143  U.  S.  339.  36  L. 
Ed.  176.  See,  generallv,  the  title  CON- 
STITUTIONAL  LAW. 

General  statutes  regulating  the  use  of 
railroads  in  a  state  or  fixing  maximum 
rates  of  charges  for  transportation,  when 
not  forbidden  by  charter  contracts,  do 
not  necessarily  take  away  from  the  cor- 
poration the  equal  protection  of  the  laws. 
Stone  v.  Farmers'  Loan,  etc.,  Co.,  116  U. 
S.  307,  335,  29  L.  Ed.  636;  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  Ed.  77;  Railroad 
Co.  V.  Richmond.  96  U.  S.  521.  24  L.  Ed. 
734;  Spring  Valley  Water  Works  v. 
Schottler,   110  U.   S.  347,  28   L.   Ed.   173. 

A  state  enactment,  or  regulations  made 
under  the  authority  of  a  state  enactment, 
establishing  rates  for  the  transportation 
of  persons  or  property  by  railroad  that 
will  not  admit  of  the  carrier  earning  such 
compensation  as  under  all  the  circum- 
stances is  just  to  it  and  to  the  public,  would 
deny  to  it  the  equal  protection  of  the 
laws,  and  would  therefore  be  repugnant 
to  the  fourteenth  amendment  of  the  con- 


stitution of  the  United  States.  Smyth  v. 
Ames.  169  U.  S.  466,  526,  42  L.  Ed.   819. 

In  so  far  as  a  carrier  is  thus  deprived 
of  its  property  without  judicial  investi- 
gation by  denial  of  the  right  to  charge 
reasonable  rates,  while  other  persons  are 
permitted  to  receive  reasonable  profits 
upon  their  invested  capital,  the  company 
is  deprived  of  the  equal  protection  of 
the  laws.  Chicago.  etc..  R.  Co.  v. 
Minnesota,    134   U.    S.    418.   33    L.    Ed.    970. 

29.  Taking  property  without  compensa- 
tion.— Reagan  z'.  Farmers'  Loan,  etc.,  Co., 
154  U.  S.  362,  38  L.  Ed.  1014;  Smyth  ZJ. 
Ames,  169  U.  S.  466,  522,  42  L.  Ed.  819; 
Chicago,  etc.,  R.  Co.  z'.  Minnesota,  134 
U.  S.  418.  455,  33  L.  Ed.  970;  Stone  v. 
Farmers'  Loan,  etc.,  Co.,  116  U.  S.  307, 
331,  29  L.  Ed.  636;  Dow  t'.  Beidelman. 
125  U.  S.  680,  31  L.  Ed.  841;  Georgia,  etc.. 
Banking  Co.  v.  Smith,  128  U.  S.  174,  33 
L.  Ed.  377;  Missouri,  etc..  R.  Co.  v.  Ne- 
braska, 164  U.  S.  403,  41  L.  Ed.  489.  See, 
generally,  the  title  EMINENT  DO- 
MAIN. 

Under  pretense  of  regulating  fares  and 
freights,  the  state  cannot  require  a  rail- 
road corporation  to  carry  persons  or 
property  without  reward;  neither  can  it 
do  that  which  in  law  amounts  to  a  tak- 
ing of  private  property  for  public  use 
without  just  compensation,  or  without 
due  process  of  law.  Stone  v.  Farmers' 
Loan.  etc..  Co.,  116  U.  S.  307,  29  L.  Ed. 
636;  Dow  V.  Beidleman,  125  U.  S.  680,  31 
L.  Ed.  841;  Reagan  z>.  Farmers'  Loan,  etc.. 
Co.,  154  U.  S.  362,  38  L.  Ed.  1014;  Smyth 
z>.  Ames,  169  U.  S.  466.  523.  42  L.  Ed.  819; 
Georgia,  etc..  Banking  Co.  t'.  Smith,  128 
U.  S.  174.  32  L.  Ed.  377;  Chicago,  etc., 
R.  Co.  V.  Minnesota,  134  U.  S.  418,  455. 
33   L.   Ed.   970. 

The  act  of  Nebraska  of  1893,  entitled 
"An  act  to  regulate  railroads,  to  classify 
freights,  to  fix  reasonable  maximum 
rates  to  be  charged  for  the  transporta- 
tion of  freights  upon  each  of  the  rail- 
roads in  the  state  of  Nebraska,  and  to 
provide  penalties  for  the  violation  of  this 
act."  is  void  as  taking  private  property 
without  due  compensation,  and  its  en- 
forcement may  be  enjoined.  Smyth  v. 
Ames,  169  U.  S.  466,  522,  42  L-   Ed.  819. 
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state  reasonably  to  limit  the  amount  of  charges  by  a  railroad  company  for  the 
transportation  of  persons  and  property  within  its  jurisdiction,  cannot  be  granted 
away  by  its  legislature  unless  by  words  of  positive  grant  or  words  equivalent  in 
law.-^^  It  is  a  salutary  rule  of  interpretation,  founded  upon  an  obvious  public 
policy,  that  such  exemptions  are  in  derogation  of  the  sovereign  authority  and  of 
common  right,  and  therefore  are  not  to  be  extended  beyond  the  exact  and  express 
requirements  of  the  grant  construed  strictissimi  juris.^^  If  there  is  reasonable 
doubt,  it  must  be  resolved  in  favor  of  the  existence  of  the  power.^^ 

bb.  Illustrations  of  Rule. — A  statute  which  gives  a  railroad  company  the  right 
to  fix  such  rates  as  is  may  deem  reasonable  or  proper ,-^-''  or  which  gives  the  com- 
pany the  right  to  regulate  rates  by  its  by-laws,  provided  such  by-laws  are  not  con- 
trary to  the  laws  of  the  state,"-*  or  which  gives  it  the  right  "from  time  to  time 


30.  Necessity  for  positive  and  clear 
words  cf  exemption. — Stone  v.  Farmers' 
Loan.  etc..  Co.,  116  U.  S.  307,  29  L.  Ed. 
636;  Chicago,  etc.,  R.  Co.  v.  Minnesota, 
134  U.  S.  418.  455,  33  L.  Ed.  970;  Minne- 
apolis, etc.,  R.  Co.  V.  Minnesota,  134  U.  S. 
467,  33  L.  Ed.  985;  Georgia,  etc..  Banking 
Co.  V.  Smith,  128  U.  S.  174,  182,  32  L.  Ed. 
377;  Rnggles  v.  Illinois.  108  U.  S.  526,  27  L. 
Ed.  812;  Illinois,  etc.,  R.  Co.  v.  Illinois. 
108  U.  S.  541,  27  L.  Ed.  818;  Winona,  etc., 
R.  Co.  V.  Blake,  94  U.  S.  180,  24  L.  Ed. 
99;  Louisville,  etc.,  R.  Co.  v.  Kentucky, 
183    U.    S.    503,    46    L.    Ed.    29S. 

31.  Grant  of  exemption  construed 
strictly  against  company. — Norfolk,  etc., 
R.  Co.  V.  Pendleton,  156  U.  S.  667,  673, 
39  L.  Ed.  574;  Morgan  v.  Louisiana,  93 
U.  S.  217,  23  L.  Ed.  860;  Wilson  v.  Gaines, 
103  U.  S.  417,  26  L.  Ed.  401;  Chesapeake, 
etc.,  R.  Co.  V.  Miller,  114  U.  S.  176,  29 
L.  Ed.  121. 

The  exemption  must  appear  by  such 
clear  and  unmistakable  language  that  it 
cannot  be  reasonably  construed  con- 
sistently with  the  reservation  of  the 
power  by  the  state.  Georgia,  etc.,  Bank- 
ing Co.  V.  Smith,  128  U.  S.  174,  182,  32 
L.  Ed.  377;  Detroit  v.  Detroit,  etc.,  Street 
R.   Co.,  184   U.  S.   3-68,   387,  46   L-    Ed.   592. 

32.  Dcubt  resolved  in  favor  of  exist- 
ence of  power  to  regulate. — Stone  v. 
Farmers'  Loan,  etc.,  Co.,  116  U.  S.  307, 
325,    29    L.    Ed.    636. 

33.  Statute  giving  company  right  to 
fix  reasonable  rates. — Pcik  v.  Cliicago,  etc., 
R.  Co.,  94  U.  S.  164,  34  L.  Ed.  97;  Stt)ne  v. 
Illinois,  etc.,  R.  Co.,  116  U.  S.  347,  29  L. 
Ed.  650. 

Where  the  charter  of  a  railroad  com- 
panjf  authorizes  the  president  and  the  di- 
rectors to  adopt  and  establish  such  a 
tariff  of  charges  for  the  transportation 
of  persons  and  property  as  they  might 
think  proper,  and  to  alter  and  change  the 
same  at  pleasure,  the  state  is  not  deprived 
of  its  power  to  regulate  the  rates  and 
charges.  Stone  v.  Illinois,  etc.,  R.  Co., 
116  U.  S.   347,  29  L.   Ed.  G50. 

Where  a  charter  of  a  railroad  company 
provided  that  the  company  might  receive 
for  transportation  such  tolls  and  charges 
as  should  from  time  to  time  be  estab- 
lished,   fixed   and   regulated   by    its    direct- 


ors, and  that  the  act  should  be  liberally 
and  favorably  construed  so  as  to  favor 
all  the  purposes  and  objects  of  the  same, 
provided  that  nothing  contained  therein 
should  be  so  construed  as  to  prevent  the 
state  regulation  of  rates  for  transporta- 
tion within  the  state,  and  provided 
further  that  there  should  be  no  discrimi- 
nation in  favor  of  any  road,  it  was  held 
that  the  state  was  not  deprived  of  the 
power  to  regulate  the  rates  for  transpor- 
tation within  the  state.  Stone  v.  New 
Orleans,  etc.,  R.  Co.,  116  U.  S.  352,  29  L. 
Ed.    651. 

The  Chicago  and  Northwestern  R.  Co. 
was,  by  its  charter,  and  the  charters  of 
other  companies  consolidated  with  it,  au- 
thorized .  "to  demand  and  receive  such 
sum  or  sums  of  moncj^  for  the  transpor- 
tation of  persons  and  property,  and  for 
storage  of  property,  as  it  shall  deem  rea- 
sonable." The  constitution  of  Wiscon- 
sin, in  force  when  the  charters  were 
granted,  provides  that  all  acts  for  the 
creation  of  corporations  within  the  state 
"may  be  altered  or  repealed  by  the  legis- 
lature at  any  time  after  their  passage." 
Held,  that  the  legislature  had  power  to 
prescribe  a  ma.ximum  of  charges  to  be 
made  by  said  company  for  transporting 
persons  or  propertj^  within  the  state,  or 
taken  up  outside  the  state  and  brought 
within  it,  or  taken  up  inside  and  carried 
without.  Peik  v.  Chicago,  etc.,  R.  Co.. 
94  U.    S.   164,   24    L.    Ed.   97. 

34.  Act  giving  company  power  to  fix 
rates  by  valid  by-laws. — Ruggles  v.  Illi- 
nois, 108  U.  S.  526,  27  L.  Ed.  812;  Illi- 
nois, etc.,  R.  Co.  V.  Illijiois,  108  U.  S.  541, 
27    L.    Ed.    818. 

The  amended  charter  of  a  railroad  com- 
pany provided  that  the  board  of  directors 
should  have  power  to  fi.x  rates  by  by-laws 
and  to  levy  and  collect  the  same,  while 
other  parts  of  the  charter  provided  that 
the  by-laws  should  not  be  repugnant  to 
the  constitution  and  laws  of  the  United 
States  or  of  the  state.  It  was  held  that 
the  state  might  regulate  the  rates  for  th  > 
charge  for  carriage  over  the  roads  not- 
withstanding   the    first    provision    of    the 

amended  charter.     Ruggles  '■.   Illinois,   108 

U.   S.   526,   27   L.    Ed.  812;    Illinois,  etc.,   R. 

Co.   V.    Illinois,    108    U.    S.    541,    27    L.    Ed. 

818. 
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to  fix,  regulate  and  receive  the  tolls  and  charges  by  them  to  be  received  for  trans- 
portation,"^-^  does  not  deprive  the  state  of  its  power,  within  the  limits  of  its  gen- 
eral authority,  as  controlled  by  the  constitution  of  the  United  States,  to  act 
upon  the  reasonableness  of  the  tolls  and  charges  so  fixed  and  regulated.  On  the 
other  hand,  if  the  charter  provides  that  the  charges,  which  the  company  may  make 
for  its  services  in  the  transportation  of  persons  and  property,  shall  be  subject 
only  to  its  own  control  up  to  the  limit  designated,  exemption  from  legislative  in- 
terference within  that  limit  will   be  maintained.^*^ 

(b)  Succession  to  Rights  of  Company  Entitled  to  Exemption — aa.  Purchase. 
— A  special  statutory  exemption  or  privilege,  such  as  a  right  to  fix  and  determine 
rates  of  fare,  does  not  accompany  the  property  in  its  transfer  to  a  purchaser,  in 
the  absence  of  express  direction  to  that  effect  in  the  statute.^" 

bb.  Lease. — Where  a  railroad  corporation  which  has  the  same  power  as  private 
individuals  to  make  contracts,  including  the  power  to  make  by-laws  and  make 
all  rules  and  regulations  deemed  expedient  for  the  management  of  its  affairs,  is 
leased  to  another  corporation,  perpetually,  the  latter  is  not  exempt  from  reason- 
able regulations  of  rates  by  the  state.^^ 

cc.     Consolidation. — In   the   absence  of   express   statutory   direction,   or   of  an 


35.  Statute  giving  company  power  to 
fix,  regulate  and  receive  rates. — Stone  7'. 
Farmers'  Loan,  etc.,  Co.,  116  U.  S.  307, 
29  L.  Ed.  636;  Chicago,  etc.,  R.  Co.  :■. 
Minnesota,  134  U.  S.  418,  45.5.  33  L.  Ed. 
970. 

A  mere  grant  of  power  in  the  charter, 
to  the  directors  of  the  company,  to  make 
needful  rules  and  regulations  touching 
the  rates  of  toll  and  the  manner  of  col- 
lecting the  same,  cannot  properly  be  in- 
terpreted as  depriving  the  state  of  its 
general  authority  to  regulate,  at  any 
time  in  the  future  when  it  might  see  fit 
to  do  so,  the  rates  of  toll  to  be  collected 
by  the  company.  Chicago,  etc.,  R.  Go.  v. 
Minnesota,  134  U.  S.  418,  455,  33  L.  Ed. 
970;  Minneapolis,  etc.,  R.  Co.  v.  Minne- 
sota,  134   U.    S.   467,    33    L.    Ed.    985. 

36.  Charter  fixing  limit  beyond  which 
state  cannot  regulate. — Georgia.  etc.. 
Banking  Co.  v.  Smith,  128  U.  S.  174,  182, 
32  L.  Ed.  377.  See,  also,  Detroit  v.  De- 
troit, etc.,  Street  R.  Co.,  184  U.  S.  368, 
387.  46  L.  Ed.  592. 

Although  the  general  purpose  of  a 
proviso  in  a  statute  is  to  quality  the  oper- 
ation of  the  statute,  or  of  some  part  of 
it.  it  is  often  used  in  other  senses,  and  is 
so  used  in  the  act  of  the  legislature  of 
Georgia  of  December  21,  1833,  incorpo- 
rating the  Georgia  Railroad  Company; 
and  that  act  does  not  exempt  the  corpo- 
ration created  by  it,  or  its  successors, 
from  the  duty  of  submitting  to  reason- 
able requirements  concerning  transporta- 
tion rates  made  by  a  railroad  commission 
created  by  the  state.  Georgia,  etc..  Bank- 
ing Co.  V.  Smith.  128  U.  S.  174,  32  L.  Ed. 
377. 

37.  Right  of  purchaser  of  exempt  com- 
pany to  exemption. — St.  Louis,  etc..  R. 
Co.  V.  Gill.  156  U.  S.  649,  656.  39  L.  Ed. 
567;  Morgan  v.  Louisiana,  93  U.  S.  217, 
23  L.  Ed.  860;  Wilson  v.  Gaines.  103  U. 
S.  417,  26  L.  Ed.  401;  Chesapeake,  etc.,  R. 
Co.  V.  Miller,  114  U.  S.  176,  29  L.  Ed.  121; 


Norfolk,  etc.,  R.  Co.  v.  Pendleton.  156  U. 
S.    667,    673,    39    L.    Ed.    574. 

Sale  under  foreclosure. — Where  one 
company  purchases  the  property  and  or- 
dinary franchises  of  another  at  a  sale  un- 
der foreclosure,  it  does  not  succeed  to 
the  rights  of  the  latter  as  to  exemption 
from  rate  regulation.  Norfolk,  etc.,  R. 
Co.  V.  Pendleton,  156  U.  S.  667.  673,  39 
L.    Ed.    574. 

38.  Lease. — Chicago,  etc.,  R.  Co.  v. 
Iowa.  94  U.  S.  155,  24  L.  Ed.  94;  Dow  :;. 
Beidelman,  125  U.  S.  680,  686,  31  L.  Ed. 
841. 

A  corporation  having  a  perpetual  lease 
of  the  railroad  of  another  organized  un- 
der the  general  corporation  law  of  Iowa 
of  1851,  ch.  43,  with  the  same  powers  as 
private  individuals  to  make  contracts,  as 
well  as  the  power  to  establish  by-laws 
and  make  all  rules  and  regulations  deemed 
expedient  for  the  management  of  its  af- 
fairs, in  accordance  with  law.  was  held  to 
be  bound  by  the  subsequent  statute  ot 
Iowa  of  1874,  ch.  68,  entitled  "An  act  to 
establish  reasonable  maximum  rates  of 
charges  for  transportation  of  freight  and 
passengers  on  the  different  railroads  of 
this  state,"  by  which  those  railroads  were 
classified  according  to  the  gross  amoimt 
of  their  earnings  per  mile  for  the  preced- 
ing year;  and  the  compensation  per  mile, 
which  those  of  each  class  might  receive 
for  the  transportation  of  a  passenger  with 
ordinary  baggage,  was  limited  to  three 
cents,  three  cents  and  a  half,  and  four 
cents,  respectively.  Chicago,  etc.,  R.  Co. 
V.  Iowa,  94  L.  S.  155.  24  L.  Ed.  94;  Dow 
V.  Beidelman,  125  U.  S.  680,  686,  SI  L. 
Ed.    841. 

A  foreign  corporation  leasing  a  rail- 
road is  subject  to  the  same  re.^ulalirns 
that  the  lessor  would  have  been  subject 
to  had  the  lease  not  been  made  Stone  v. 
IHmois.  etc.,  R.  Co..  116  U.  S.  347,  29  L. 
Ed.    650. 
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equivalent  implication  by  necessary  construction,  provisions,  in  restriction  of  the 
right  of  the  state  to  tax  the  property  or  to  regulate  the  affairs  of  its  corporations, 
do  not  pass  to  new  corporations  succeeding,  by  consolidation,  to  the  properly  and 
ordinary  franchises  of  the  first  grantee.-^-' 

(4)  Loss  of  Pozvcr  by  Abandonment  or  Nonuscr. — A  power  of  government 
which  actually  exists  is  not  lost  by  nonuser.  The  fact,  therefore,  that  the  power 
of  regulating  the  maximum  rates  of  fare  and  freight  was  not  exercised  for  more 
than  twenty  years  after  the  incorporation  of  a  railroad  company  is  unimportant.*^ 

b.  Mode  of  Regulation — (1)  By  Legislature. — The  legislature,  acting  directly, 
may  fix  the  rates  for  both  passenger  and  freight  traffic  by  laws  passed  for  that 
purpose.^  ^ 

(2)  By  Railroad  Commission — (a)  In  General. — There  can  be  no  doubt  of  the 
general  power  of  a  state  to  regulate  the  fares  and  freights  which  may  be  charged 
and  received  by  railroad  or  other  carriers  by  means  of  a  commission  created  for 
that  purpose.'*^  Such  a  commission  is  merely  an  administrative  board  created  by 
the  state  for  carrying  into  effect  the  will  of  the  state,  as  expressed  by  its  legisla- 
tion.*^ The  state  may  even  require  the  railroads  of  the  state  to  pay  the  salary 
and  expenses  of  the  commission.** 


39.  Consolidation. — Norfolk,  etc.,  R. 
Co.  V.  Pendleton,  156  U.  S.  667,  673.  39 
L.  Ed.  574;  Shields  v.  Ohio,  95  U.  S.  319, 
24    L.    Ed.    357. 

Where  the  charter  of  several  railroad 
corporations  provide  for  exemption  from 
rate  regulation,  and  these  roads  are  sub- 
sequently acquired  by  a  corporation 
formed  for  that  purpose  and  which  suc- 
ceeds to  their  rights  "subject  to  all  laws 
of  the  commonwealth  which  apply  to  rail- 
road corporations  generally,"  the  state 
may  regulate  the  rates  of  the  consoli- 
dated company.  Norfolk,  etc..  R.  Co.  v. 
Pendleton,   156  U.   S.  667.  39  L.   Ed.  574. 

The  consolidation,  pursuant  to  the  stat- 
ute of  Ohio  of  April  10,  1856  (4  Curwen 
2791).  of  two  or  more  railway  companies 
works  their  dissolution.  All  the  powers 
and  franchises  of  the  new  company  which 
is  thereby  formed  are  derived  from  that 
statute,  and  are  subject  to  "be  altered, 
revoked,  or  repealed  by  the  general  as- 
sembly," under  §  2,  art.  1,  of  the  consti- 
tution of  that  state,  which  took  effect 
September  1,  1851.  The  general  assembly 
does  not.  therefore,  impair  the  obligation 
of  a  contract  by  prescribing  the  rates  for 
the  transportation  of  passengers  by  llie 
new  company,  although  one  of  the  origi- 
nal companies  was,  prior  to  the  adoption 
of  that  constitution,  organized  under  a 
charter  which  imposed  no  limitation  as 
to  such  rates.  Shields  v.  Ohio,  95  U.  S. 
319.    24   L.    Ed.    357. 

40.  Loss  of  power  by  abandonment  or 
nonuscr. — Chicago,  etc.,  R.  Co.  v.  Iowa, 
94   U.    S.    155,   24    I..    Ed.    94. 

41.  Power  of  legislature  to  fix  rates. — ■ 
Chicago,  etc.,  R.  Co.  v.  Wellman,  143  U. 
S.  339,  36  L.  Ed.  176;  Chicago,  etc.,  R. 
Co.  V.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94; 
Atlantic,  etc..  R.  Co.  v.  North  Carolina 
Corp.  Commission,  206  U.  S.  1,  51  L.  Ed. 
93;>. 

The  act  of  the  general  assemljly  of  the 
state   of   Iowa,   entitled  "An  act  to  estab- 


lish reasonable  maximum  rates  of  charges 
for  the  transportation  of  freight  and  pas- 
sengers on  the  different  roads  of  this 
state,"  approved  March  23,  1874.  is  not 
in  conflict  with  §  4,  art.  1,  of  the  consti- 
tution of  Iowa,  which  provides  that  "'all 
laws  of  a  general  nature  shall  have  a 
uniform  operation,"  and  that  "the  general 
assembly  shall  not  grant  to  any  citizen, 
or  class  of  citizens,  privileges  or  im- 
munities wliich,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens;" 
nor  is  it  a  regulation  of  interstate  com- 
merce. Chicago,  etc.,  R.  Co.  v.  Iowa.  94 
U.   S.    155.  24   L.   Ed.  94. 

The  Michigan  act  of  1889  fixing  pas- 
senger rates  is  constitutional.  Chicago, 
etc.,  R.  Co.  V.  Wellman,  143  U.  S.  339.  36 
L.    Ed.    176. 

42.  Regulation  by  railroad  commission. 
— Atlantic,  etc..  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  51 
L.  Ed.  933;  Reagan  v.  Farmers'  Loan, 
etc..  Co.,  154  U.  S.  362.  38  L.  Ed.  1014; 
Reagan  v.  Farmers'  Loan  and  Trust  Co., 
154  U.  S.  420,  38  L.  Ed.  1031;  Reagan  v. 
Mercantile  Trust  Co..  154  U.  S.  418,  33 
L.  Ed.  1030;  McChord  v.  Louisville,  etc., 
R.  Co.,  183  U.  S.  483,  46  L.  Ed.  289; 
Minneapolis,  etc.,  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  264.  46  L.  Ed.  1151;  Dow 
V.  Beidelman,  125  U.  S.  €80,  31  L.  Ed. 
841;  Chicago,  etc.,  R.  Co.  v.  Tompkins. 
176  U.  S.  167,  44  L.  Ed.  417;  Stone  v. 
Farmers'  Loan,  etc..  Co.,  116  U.  S.  307, 
336.  29  L.  Ed.  636;  Chicago,  etc..  R.  Co. 
V.  Minnesota,  134  U.  S.  418,  33  L.  Ed. 
970. 

43.  Nature  of  commission. — Reatran  v. 
Farmers'  Loan,  etc..  Co.,  154  U.  S.  362, 
38  L.  Ed.  1014;  ReasTnn  v.  Farmers'  Loan 
&  Trust  Co.,  154  U.  S.  420,  38  L.  Ed.  1031; 
Reagan  v.  Mercantile  Trust  Co.,  154  U. 
S.    418.    38    L.    Ed.    1030. 

44.  Power  to  make  railroad  bear  ex- 
rense  cf  commission. — Charlotte,  etc.,  R. 
Co.    c'.    Gibbes,    142    U.    S.    386,   35    L.    Ed. 
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(b)  Constitutionality  of  Acts  Creating  Coininission. — While  an  act  creating  a 
railroad  commission  for  the  purpose  of  regulating  rates  is  not  invalid  merely  be- 
cause it  delegates  such  power  to  the  commission,-*^  or  because  it  empowers  the 
commission  to  establish  joint  through  rates  or  tariffs  over  the  lines  of  independent 
connecting  roads,-**'  all  of  its  provisions  must  be  certain  and  consistent,-*"  and  it 
must  not  attempt  to  make  the  rates  fixed  by  the  commission  conclusive,  but  must 
leave  the  question  of  their  reasonableness  open  to  judicial  inquiry.^ ^ 

c.  Reasonableness  and  Validity  of  Regulations — (1)  Classification  of  Roads 
for  Purpose  of  Regulation — (a)  Right  to  Classify. — Since  a  uniform  rate  of 
charges  for  all  railroad  companies  in  the  state  might  operate  unjustly  upon  some, 
it  is  proper  to  provide  in  some  way  for  an  adaption  of  the  rates  to  the  circum- 
stances of  the  different  roads,  and  the  general  assembly  may,  in  the  exercise  of 
its  legislative  discretion,  do  this  by  a  system  of  classification.-*^ 

(b)  Mode  of  Classification. — Whether  the  classification  shall  be  according  to 
the  amount  of  passengers  and  freight  carried,  or  of  gross  or  net  earnings,  during 
a  previous  year,  or  according  to  the  simpler  and  more  constant  test  of  the  length 
of  the  line  of  the  railroad,  is  a  matter  within  the  discretion  of  tlie  legislature. 
If  the  same  rule  is  applied  to  all  railroads  of  the  same  class,  there  is  no  violation 
of  the  constitutional  provision  securing  to  all  the  equal  protection  of  the  laws.-''*' 


1051;  Louisville,  etc..  R.  Co.  v.  Kentucky, 
161  U.  S.  677,  696.  40  L.  Ed.  849.  See  the 
title   RAILROADS. 

An  act  requiring  the  state  railroad  cor- 
porations to  pay  the  salary  and  expenses 
of  the  state  railroad  commission  is  not 
in  conflict  with  the  fourteenth  amend- 
ment. Charlotte,  etc.,  R.  Co.  v.  Gibbes. 
142    U.    S.    386,    35    L.    Ed.    1051. 

45.  Constitutionality  of  act  creating 
commission. — Stone  v.  Farmers'  Loan, 
etc.,  Co..  116  U.  S.  307,  336,  29  L.  Ed. 
636. 

The  Mississippi  act  creating-  a  commis- 
sion and  charging  it  with  the  duty  of 
supervising  railroads  is  not  unconstitu- 
tional upon  that  ground  alone.  Stone  i'. 
Farmers'  Loan,  etc.,  Co.,  116  U.  S.  307, 
336.    29   L.    Ed.    636. 

The  great  purpose  of  the  statute  now 
under  consideration  is  to  fix  a  maximum 
of  charges,  and  to  regulate  in  some  mat- 
ters of  a  police  nature  the  use  of  rail- 
roads in  the  state.  In  its  general  scope 
it  is  constitutional,  and  it  applies  equally 
to  all  persons  or  corporations  owning  or 
operating  railroads  in  the  state.  No  pref- 
erence is  given  to  one  over  another,  but 
all  are  treated  alike.  Whether  in  some  of 
its  details  the  statute  may  be  defective 
or  invalid,  we  do  not  deem  it  necessary 
to  inquire,  for  this  suit  is  brought  to  pre- 
vent the  commissioners  from  giving  it 
any  effect  whatever  as  against  this  com- 
pany. Stone  V.  Farmers'  Loan,  etc.,  Co., 
116   U.    S.    307,    335,    29    L.    Ed.    636. 

46.  Power  to  provide  for  regulation  of 
joint  through  tariffs. — The  Minnesota  act 
of  1895,  creating  a  railroad  and  warehouse 
commission  and  defining  its  duties  is  not 
invalid  because  it  undertakes  to  au- 
thorize the  commission  to  establish  joint 
through  rates  or  tariffs  over  the  lines  of 
independent  connecting  roads,  and  to  ap- 
portion   and    divide    the     joint      earnings. 


Minneapolis,    etc.,    R.     Co.    v.    Minnesota, 
186    U.    S.    257,   260.   46    L.   Ed.    1151. 

47.  Certainty  and  consistency  of  act. 
— Stone  z'.  Farmers'  Loan,  etc.,  Co.,  116 
U.    S.    307,    336,    29    L.    Ed.    636. 

The  Mississippi  statute  creating  a  com- 
mission and  charging  it  with  the  duty  of 
supervising  railroads  is  not  void  because 
of  the  uncertainty  or  inconsistency  of  its 
provisions.  Stone  v.  Farmers'  Loan,  etc., 
Co..   116   U.    S.   307,    336,    29    L.    Ed.    636. 

48.  Act  must  leave  question  of  reason- 
ableness of  rates  open  to  judicial  inquiry. 
—The  Minnesota  act  of  March  7,  1SS7 
(General  laws  of  1887,  ch.  10).  establish- 
ing a  railroad  and  warehouse  commission, 
as  interpreted  by  the  supreme  court  of 
that  state,  is  unconstitutional  in  that  it 
makes  the  rates  established  by  the  com- 
mission conclusive,  and  does  not  allow 
judicial  inquiry  into  th^ir  reasonableness. 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  134 
U.  S.  418,  33  L.   Ed.   970. 

49.  Right  to  classify  roads  for  purpose 
of  regulation. — Dow  v.  Beidelman,  125  U. 
S.    680.    f)91,    31    L.    Ed.    841. 

50.  Mode  of  classification. — Dow  v. 
Beidelman,  125  U.  S.  680,  691.  31  L-  Ed. 
841;  Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U. 
S.  155,' 24  L.  Ed.  94;  Ruggles  z\  Illinois, 
108  U.  S.  526,  27  L.  Ed.  812;  Illinois,  etc.. 
R.  Co.  V.  Illinois,  108  U.  S.  541.  27  L.  Ed. 
818. 

Classification  according  to  amount  of 
business. — The  legislature,  in  the  exer- 
cise of  its  power  of  regulating  fares  and 
freights,  may  classify  the  railroads  ac- 
corrlMiiT  to  the  amount  of  the  business 
which  they  have  done  or  appear  likely  to 
do  and  fix  their  rates  accordingly.  Dow 
z\  Beidleman,  125  U.  S.  680,  681,  31  L.  Ed. 
841. 

Classification  according  to  trackage. — 
A  classification  by  statute  according  to 
the  length  of  the  several  lines,  with  dif- 
ferent   rates    for   passengers    for    roads    in 
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(2)  Mode  of  Dctennining  Reasonableness — (a)  Carrier  Entitled  to  Fair  Re- 
turn on  Investment — aa.  /;/  General. — The  basis  of  all  calculations  as  to  the  rea- 
sonableness of  rates  to  be  charged  by  a  corporation  maintaining  a  highway  under 
legislative  sanction,  must  be  the  fair  value  of  the  property  being  used  by  it  for 
the  convenience  of  the  public,''^  and,  having  regard  to  the  fair  value  of  the  car- 
rier's investment,  the  rates  fixed  must  admit  of  its  earning  a  compensation  that 
under  all  the  circumstances  is  just  to  it  and  to  the  public. •''^ 

bb.  Mode  of  Deterniining  Value  of  Property  or  Investment — (aa)  In  Ge)ieral. 
— In  order  to  ascertain  the  fair  value  of  the  property  used  by  the  carrier,  the 
original  cost  of  construction,  the  amount  expended  in  permanent  improvements, 
the  amount  and  market  value  of  its  bonds  and  stock,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning  capacity  of  the  prop- 


each    class,    is    valid.     Dow    z\    Beidehnan, 
ISS    U.    S.    680,   681,    31    L.    Ed.    841. 

Classification  according  to  gross  annual 
earnings  per  mile. — The  statute  of  Illi- 
nois of  April  1.).  1871  (Illinois  Laws  of 
1871,  p.  640).  which  classified  the  railroads 
in  the  state  according  to  their  gross  an- 
nual earnings  per  mile,  and  puts  different 
limits  on  the  compensation  of  the  dif- 
ferent classes  per  mile  for  carrying  a  pas- 
senger and  his  baggage,  is  constitutional 
and  valid,  in  restricting  to  the  limit  of 
three  cents  a  mile  existing  corporations, 
whose  charters  gave  them  power  to  make 
all  by-laws,  rules  and  regulations  not 
repugnant  to  law,  and  giving  their  direct- 
ors power  to  establish  such  rates  of  toll 
as  they  should  by  their  by-laws  de- 
termine. Ruggles  V.  Illinois.  108  U.  S. 
526,  27  L.  Ed.  S12;  Illinois,  etc.,  R.  Co. 
7'.  Illinois.  108  U.  S.  541.  27  L.  Ed.  818; 
Dow  V.  Beidelman.  125  U.  S.  680,  688.  31 
L.   Ed.   841. 

A  statute  regulating  the  rate  for  the 
carriage  of  passengers,  by  different 
classes  of  railroads,  according  to  their 
gross  earnings  per  mile,  is  not  in  con- 
flict with  art.  1,  §  4.  of  the  constitution  of 
Iowa,  which  provides  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion," and  "the  general  assembly  shall 
not  grant  to_  any  citizen,  or  class  of  citi- 
zens, privileges  or  immunities  which 
upon  the  same  terms  shall  not  equally 
belong  to  all  citizens.  *  *  *  "The  statute 
divides  the  railroads  of  the  state  into 
classes,  according  to  business,  and  estab- 
lishes a  maximum  of  rates  for  each  of  the 
classes.  It  operates  uniformly  on  each 
class,  this  is  all  the  constitution  re- 
quires." Chicago,  etc..  R.  Co.  v.  Iowa,  94 
U.   S.    155,   24   L.   Ed.   94. 

51.  Fair  value  of  railroad  property  to 
be  considered. — Minncai^olis.  etc..  R.  Co. 
V.  Minnesota,  186  U.  S.  257.  268.  46  L. 
Ed.  1151;  Smyth  v.  Ames.  169  U.  S.  466, 
546.    42    L.    Ed.    819. 

52.  Return  on  investment  to  be  fair  one. 
— Lake  Shore,  etc.,  R.  Co.  z\  Smith,  173 
U.  S.  684,  687,  43  L.  Ed.  858;  Chicago, 
etc..  R.  Co.  V.  Wellman,  143  U.  S.  339, 
36  L.  Ed.  176;  Reagan  t'.  Farmers'  Loan, 
etc.,  Co..  154  U.  S.  362,  38  L.  Ed.  1014; 
St.    Louis,   etc.,    R.    Co.   z:   Gill,   150   U.    S. 


649,    39    L.    Ed.    567;    Smyth    z:    Ames,    169 
U.   S.  466,   42  L.   Ed.  819. 

What  the  company  is  entitled  to  ask 
is  a  fair  return  upon  the  value  of  that 
which  is  employed  for  the  public  conven- 
ience. On  the  other  hand,  what  the  pub- 
lic is  entitled  to  demand  is  that  no  more 
be  exacted  from  it  for  the  use  of  a  pub- 
lic highway  than  the  services  rendered  by 
it  are  reasonably  worth.  Smyth  v.  \mes, 
169  U.    S.  466.  .547,  42   L.    Ed.  819. 

Sufficiency  of  evidence  as  to  unreason- 
ableness.— A  general  averment  in  a  bill 
that  a  tariff,  as  established,  is  unjust  and 
unreasonable,  is  supported  by  the  admit- 
ted facts  that  the  road  cost  far  more  than 
the  amount  of  the  stock  and  bonds  out- 
standing; that  such  stock  and  bonds  rep- 
resent money  invested  in  its  construction; 
that  there  has  been  no  waste  or  misman- 
agement in  the  construction  or  operation; 
that  supplies  and  labor  have  been  pur- 
chased at  the  lowest  possible  price  con- 
sistent with  the  successful  operation  of 
the  road;  that  the  rates  voluntarily 
fixed  by  the  company  have  been 
for  10  years  steadily  decreasing, 
until  the  aggregate  decrease  has  been 
more  tlian  50  per  cent;  that,  under  the 
rates  thus  voluntarily  established,  the 
stock,  which  represents  two-hfths  of  the 
value,  has  never  received  anything  in  the 
way  of  dividends,  and  that  for  the  last 
three  years  the  earnings  above  operating 
expenses  have  been  insufficient  to  pay  the 
interest  on  the  bonded  debt,  and  that  the 
proposed  tariff,  as  enforced,  will  so  di- 
minish the  earnings  that  they  will  not  be 
able  to  pay  one-half  the  interest  on  the 
bonded  debt  above  the  operating  expenses; 
and  such  an  averment,  so  supported,  will, 
in  the  absence  of  any  satisfactory  show- 
ing to  the  contrary,  sustain  a  finding  that 
the  proposed  tariff  is  unjust  and  unrea- 
sonable, and  a  decree  restraining  it  being 
put  in  force.  Reagan  v.  Farmers'  Loan, 
etc.,   Co.,   154  U.  S.   362,  38    L.    Ed.   1014. 

A  rate  prescribed  by  a  state  railroad 
commission  for  the  carriage  of  a  partic- 
ular commodity  will  not  be  held  to  be  un- 
reasonable, where  it  appears  that  it  is 
more  than  the  average  rate  received  by 
the  road  for  the  carriage  of  all  freight 
for  the  previous  year.  Seaboard,  etc..  R. 
Co.  z:  Florida,  203  U.  S.  261,  51  L.  Ed.  17:;. 
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erty  under  particular  rates  prescribed  by  statute,  and  tbe  sum  required  to  meet 
operating  expenses,  are  all  matters  for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case.^^ 

(bb)  Fictitious  Capitalization  or  Excessive  Bonded  Debt. — If  a  railroad  corpo- 
ration has  bonded  its  property  for  an  amount  that  exceeds  its  fair  value,  or  if  its 
capitalization  is  largely  fictitious,  it  may  not  impose  upon  the  public  the  burden 
of  such  increased  rates  as  may  be  required  for  the  purpose  of  realizing  profits 
upon  such  excessive  valuation  cr  fictitious  capitalization  ;  and  the  apparent  value 
of  the  property  and  franchises  used  by  the  corporation,  as  represented  by  its 
stocks,  bonds  and  obligations,  is  not  alone  to  be  considered  when  determining 
the  rates  that  may  be  reasonably  charged.^^ 

(cc)  Road  Purchased  at  Foreclosure  Sale  and  Reorganised. — Where  a  road 
was  purchased  at  a  foreclosure  sale  and  reorganized,  the  fact  that  the  rates  fixed 
will  not  pay  a  fair  return  on  the  original  cost  of  the  investment  does  not  show 
them  to  be  unreasonable,  there  being  no  evidence  to  show  the  cost  of  the  invest- 
ment to  the  persons  purchasing  and  reorganizing  it.^-^ 

(b)  A^et  Earnings  to  Be  Regarded. — In  fixing  the  rates  of  a  carrier,  regard 
must  be  had  to  the  net  earnings,  and  these  must  be  sufficient,  under  the  proposed 
schedule,  to  pay  a  fair  return  on  the  carrier's  investment.^*^ 

(c)  Earnings  of  Entire  Road  to  Be  Regarded — aa.  Effect  JVhere  Fart  of 
Road  Docs  A^ot  Earn  Profit. — A  carrier  cannot  claim  the  right  to  earn  a  net 
profit  from  every  mile,  section  or  other  part  into  which  the  road  may  be  divided, 
nor  attack  as  unjust  a  regulation  which  fixes  a  rate  at  which  some  such  part 
would  be  unremunerative,  as  it  would  be  practically  impossible  to  ascertain  in 
what  proportion  the  several  parts  should  share  with  others  in  the  expenses  and 
receipts  in  which  they  participated. 5"  To  the  extent  that  the  question  of  injus- 
tice is  to  be  determined  by  the  efifects  of  an  act  fixing  the  rate  upon  the  earnings 
of  the  companv.  the  earnings  of  the  entire  line  must  be  estimated  as  against  all 

53.  Mode  of  determining  value  of  prop-  no  means,  even  if  it  would  under  anj-  cir- 
erty  or  investment. — Smyth  z\  Ames,  IGO  cumstance  have  the  power,  of  determin- 
U.  S.  466.  546.  42  L.   Ed.  S19.  ing  that  the  rate   of  three   cents  a  mile   is 

54.  Fictitious  capitalization  or  exces-  unreasonable.  Dow  v.  Beidelman,  125  U. 
sive      bonded      indebtedness.— Smyth      v.       S.  680.  31   L.  Ed.  841. 

Ames.  169  U.  S.  466.  544,  42  L.  Ed'.  819.  56.  Net  earnings  to  be  regarded.— Chi- 

55.  Road  purchased  at  foreclosure  sale  cage,  etc.,  R.  Co.  v.  Tompkins.  176  U.  S. 
and  reorganized.— Dow  r.  Beidehiian.  125  157^  44  l  Ed.  417.  See.  also.  Seaboard, 
U.   S.  6S0.   31   L.   Ed.  841.  etc..  R.  Co.  v.  Florida,  203  U.  S.  261.  51  L. 

A  state  statute   (Arkansas   Act  of  April  jr^j     175 

4.   1887)    restricting   the    rate    for   carrying  ^  ^.^^  ^^  restrain  the  enforcement 

passengers    to    three    cents    a    niile    is    not  ^^  ^   schedule  of  rates  for  the   carriage  of 

shown    to    be    mvalid    because    of    the   un-  agsen-ers    and    freight    published    by   the 

reasonableness    of    its    provisions,    as    ap-  ^^-^^^^'^   commission   of  a  state,   the   court 

pied   to   a   railroad   bought   under   a   fore-  .^  reaching  its  conclusion  proceeded  upon 

closure   sale   and   reorganized,  by   the   ad-  ^j^^  ^^^^^^,  ^^^^  ^^^  comparison  of  the  ac- 

niitted    facts    that    ^''th    the    same    traffic  ^     j      ^^^^-^   receipts   of   the   company   from 

that  the  road  has.  and  charging  for  trans-  ^^^    blisiness    within   the    state    with   those 

portation    at    the   rate    of   three    cents    per  ^.j^.^j^   .^  ^.^^j^  ,^^^.^  received  if  the  rates 

niile.  the  net  yearly  income   will  pay   less  ^.j^.^,^  .^  prescribed  had  been  in  force  was 

than    1/2    per    cent    on    the    original    cost  ^^^f^^^^^^\^  determine  the  question  of  the 

of  the   road,   and   only   a   little  more    than  ..^^onableness   of  the   rates.     It  was   held 

2   per   cent  of   the    amount    of   its   bonded  ^^^^   ^^^.^   ^.^^   ^^^^      ^^^^   ^j^^   question   of 

debt,    there    being    no    evidence    whatever  ^^            ^  incurred   in  producing  the   gross 

as    to   how   much   money   the   bonds    cos,  ^^^^^   ^^   ,Hould   have   been   taken   into   ac- 

or  as  to   the  amount  of   the   capital   stock  ^^^^^^  ^^^   ^   balance    struck   between    the 

of  the    corporation   as   reorganized     or   as  ^^^.^     ^^^    ^^^     ^^^     earnings     ascertained. 

to  the  sum  paid  for    he  road  at    its    pur-  Chicago,    etc.,    R.    Co.    r.    Tompkins,    176 

chase  under  the  foreclosure. _   It  cannot  be  jj    ^  ''^g™    ^^  -^    -g^    ^^- 

presumed   that   the   price   paid   at   the   sale  '   ^'     ^  '             '         "        ''             ,    , 

•nder   the    decree   of   foreclosure   equalled  57.  Effect  where  part  of  road  does  not 


the     original     cost     of    the     road,     or     the  earn    a   prcf^t— St.    Louis,    etc.     R.    Co.    ^. 

amount    of    outstanding   bonded   debt,    and  Cxill.   156  U.  S.  649.  665.  39  L.   Ed.  567;   St. 

without  any  proof  of  the  sum  invested  by  Louis,    etc..    R.    Co. 

the  reorganized  corporation  the  court  has  S.  667,  39  L.  Ed.  573. 
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its  legitimate  expenses  under  the  operation  of  tlie  act  within  the  hmits  of  the 
state. ^^ 

bb.  Effect  Where  Particular  Couiniodiiies  Carried  Do  Not  Earn  Profit. — A 
state  railroad  commission  may  reduce  the  freight  upon  a  particular  article,  pro- 
vided the  company  is  able  to  earn  a  fair  profit  upon  its  entire  business,  and  the 
burden  of  proof  is  upon  it  to  impeach  the  action  of  the  commission  in  this  par- 
ticular.5^ 

(d)  Disregard  of  Earnings  from  Interstate  Business. — The  reasonableness  or 
unreasonableness  of  rates  fixed  by  the  state  must  be  determined  without  reference 
to  the  rates  derived  by  the  railroad  from  interstate  traffic.*'^' 

fe)  Equality  of  Rates  for  Like  Serz-ices. — The  state  may  require  equality  of 
rates  where  the  conditions  are  the  same,  and  an  order  of  a  railroad  commission, 
which,  in  effect,  makes  rates  equal,  is  valid/' ^  An  order  of  a  railroad  commission 
fixincr  rates  on  one  road  only,  is  not  invalid,  where  the  efifect  of  such  order  is  to 
equalize  rates. ^^ 

(f)  Adoption  of  Rates  Given  by  Carrier  to  Certain  Shippers. — Even  if  a  slate 
may  not  compel  a  railroad  company  to  do  business  at  a  loss  and  conceding  that 
a  railroad  company  may  insist,  as  against  the  power  of  the  state,  upon  the  right 
to  establish  such  rates  as  will  afford  reasonable  compensation  for  the  services 
rendered,  yet  when  it  voluntarily  establishes  local  rates  for  some  shippers,  it  can- 
not resist  the  power  of  the  state  to  enforce  the  same  rates  for  all.  The  state  may 
insist  upon  equality  as  Ijetween  all  its  citizens,  and  that  equality  cannot  be  defeated 
in  respect  to  any  local  shipments  by  arrangements  made  with  or  to  favor  outside 
companies.^3 


58.  Earnings  of  entire  line  to  be  con- 
sidered.— St.  Louis,  etc.,  R.  Co.  V.  Gill. 
156  U.   S.   649,   665,  39  L.   Ed.   567. 

The  correct  test  of  the  reasonableness 
of  the  rates  prescribed  is  as  to  the  effect 
of  the  act  on  the  road  as  an  entirety,  and 
not  upon  a  part  which  was  formerly  a  part 
of  one  of  several  consolidating  roads.  St. 
Louis,  etc.,  R.  Co.  z:  Gill,  156  U.  S.  649. 
665.  39  L.  Ed.  567;  St.  Louis,  etc..  R.  Co. 
V.  Stevenson,  156  U.  S.  667.  39  L.  Ed.  573. 

59.  Effect  where  particular  commodities 
do  not  earn  a  profit. — Minneapolis,  etc., 
R.  Co.  V.  Minnesota,  186  U.  S.  257.  46  L. 
Ed.    1151. 

The  fact  that  if  rates  upon  all  goods 
carried  were  fixed  at  the  amount  imposed 
by  the  commission  upon  coal  in  carloads 
the  road  would  not  pay  its  operating  ex- 
penses does  not  show  that  the  rate  fixed 
by  the  commission  is  unreasonable.  It 
may  well  be  that  the  existing  rates  upon 
other  merchandise,  which  are  not  dis- 
turbed by  the  commission,  may  be  sufficient 
to  earn  large  profits  to  the  company, 
though  it  may  earn  little  or  noth- 
ing upon  coal  in  carload  lots.  Minne- 
apolis, etc.,  R.  Co.  V.  Minnesota,  186  U. 
S.   257,   46   L.    Ed.    1151. 

A  rate  fixed  by  a  railroad  commission 
on  a  certain  article  cannot  be  held  to  he 
unreasonable  where  there  is  no  evidence 
from  which  a  reasonable  deduction  can  be 
made  as  to  the  cost  of  transporting  such 
commodity,  the  amount  of  such  commod- 
ity carried,  or  the  effect  which  the  rate 
will  have  on  the  carrier's  income.  Sea- 
board, etc.,  R.  Co.  V.  Florida,  203  U.  S. 
261,  51  L.   Ed.   175. 


60.  Disregard  of  earnings  from  inter- 
state business. — Smvth  z\  .\mcs,  1(;9  U.  S. 
466,  522,  42  L.  Ed.'  819.  But  see  Reagan 
V.  Mercantile  Trust  Co.,  154  U.  S.  418, 
38  L.  Ed.  1030;  Seaboard,  etc.,  R.  Co.  v. 
Florida,  203   U.   S.  261,   51    L.    Ed.    175. 

61.  Equality  of  rates  for  like  service. — 
Seaboard,  etc.,  R.  Co.  v.  Florida,  203  U.  S. 
261.    51    L.    Ed.    175. 

62.  Validity  of  order  fixing  rates  on  one 
road,  where  rates  are  thu^  made  equal. — 
Seaboard,  etc..  R.  Co.  v.  Florida.  203  U.  S. 
261,    51    L.    Ed.    175. 

63.  Adoption  by  state  of  rates  given 
certain  shippers. — .\lal)ama,  etc.,  R.  Co. 
V.  Railroad  Commission,  203  U.  S.  496. 
501,   51    L.    Ed.   289. 

Whenever,  under  the  guise  of  pretense 
of  a  rebilling  rate,  some  merchants  are 
given  a  low  local  rate,  the  commission 
is  justified  in  making  that  rate  the  rate 
for  all.  1-t  is  not  bound  to  inquire  whether 
it  furnishes  adequate  return  to  the  rail- 
way companJ^  for  the  state  may  insist 
upon  equality,  to  be  enforced  under  the 
same  conditions  against  all  who  perform 
a  public  or  quasi  public  service.  Ala- 
bama, etc.,  R.  Co.  z'.  Railroad  Commis- 
sion. 203  U.   S.   496,   500,   51    L.   Ed.  289. 

When  voluntarilj'  the  Vicksburg  com- 
pany established  a  local  rate  of  3J.^  per 
cent  from  Vicksburg  to  Meridian  for 
those  who  had  within  90  days  made  a 
shipment  over  the  Shrevenort  road,  it 
-topped  itself  from  complaining  of  an 
order  making  that  rate  applicable  to  all 
shipments,  no  matter  whence  they  arose, 
.-nd  in  favor  of  all  merchants,  whether 
those    transporting    over    the     Shreveport 
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(g)  Basing  Local  Rate  on  Carrier's  Share  of  Interstate  Rate  for  Same  Service. 
— A  local  railway's  share  of  an  interstate  rate  is  not  a  legitimate  basis  upon  which 
a  state  railroad  commission  can  establish  and  enforce  a  purely  local  rate.^** 

(h)  Through  Rate  Equal  to  Aggregate  of  Local  Rates  betzu'een  Same  Points. 
— The  mere  fact  that  a  through  rate  for  carriage  between  two  points  on  con- 
necting roads  within  the  state,  does  not  exceed  the  aggregate  of  the  local  rates 
of  the  two  roads  for  carriage  between  the  same  points,  does  not  show  that  the 
through  rate  is  reasonable.^"' 

(i)  Lo)ig  and  Short  Hauls. — The  state  may  prohibit  railroad  companies 
from  charging  more  for  a  short  than  for  a  long  haul  where  the  carriage  is  wholly 
within  the  state,^*^  but  when  such  a  provision,  as  construed  by  the  state  courts, 
applies  to  or  interferes  with  interstate  commerce,  it  is  invalid.^" 

(j)  Right  to  Charge  Exorbitant  Rates  When  Necessary  to  Defray  Expenses. 
— While  as  a  general  proposition  the  railways  are  entitled  to  a  fair  return  upon 
the  capital  invested,  they  may  not  be  justified  in  charging  an  exorbitant  mileage 
in  order  to  pay  operating  expenses,  if  the  conditions  of  the  country  do  not  per- 
mit it.^'s 

( k)  Legislation  Discriminating  im  Favor  of  Classes  of  Persons- — aa.  In  Gen- 
eral.— In  fixing  rates,  the  legislature  may  not  discriminate  against  a  railroad  com- 
pany and  in  favor  of  certain  individuals,  without  any  reasonable  basis  there- 
for.G9 


road  or  not.  Alabama,  etc.,  R.  Co.  7'. 
Railroad  Commission,  203  U.  S.  496,  500, 
51    L.    Ed.    2S9. 

The  power  of  a  state  to  enforce  an 
equality  of  local  rates  as  between  all 
parties  shipping  for  the  same  distance 
over  the  same  road,  cannot  be  doubted, 
and  it  cannot  be  thwarted  by  any  action 
of  a  railroad  company  which  does  not  in- 
volve an  actual  interstate  shipment,  al- 
though done  with  a  view  of  promoting 
the  business  interests  of  the  company.  Al- 
abama, etc.,  R.  Co.  V.  Railroad  Commis- 
sion,  20.3   U.    S.   496,   501,   51    L.    Ed.   289. 

64.  Basing  local  rate  on  local  carrier's 
share  of  interstate  rate  for  same  service. 
— Alabama,  etc..  R.  Co.  v.  Railroad  Com- 
mission, 203  U.  S.  496.  500,  51  L.  Ed.  289; 
Union  Pac.  R.  Co.  v.  United  States,  117 
U.   S.   355,   363,  29    L.    Ed.    920. 

Service  rendered  in  transporting  a  lo- 
cal passenger  between  two  points  is  not 
in  law  identical  with  that  rendered  in 
transporting  a  through  passenger  between 
the  same  points  as  part  of  the  transit  over 
the  distance  of  the  whole  line.  Union 
Pac.  R.  Co.  V.  United  States,  .117  U.  S. 
355,    363,   29    E.    Ed.    920. 

65.  Through  rate  equal  to  aggregate  of 
local  rates. — Minneapolis,  etc.,  R.  Co.  v. 
Minnesota.    186  U.   S.   257,  46   L.   Ed.   1151. 

66.  Long  and  short  hauls. — Wabash,  etc., 
R.  Co.  V.  Illinois,  118  U.  S.  557,  30  L. 
Ed.  244;  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky, 183  U.  S.   503,  46  L.   Ed.  298. 

The  Kentucky  constitution  makes  it 
unlawful  for  a  railroad  company  to  charge 
or  receive  greater  compensation  in-  the 
aggregate  for  the  transportation  of  pas- 
sengers, or  of  property  of  like  kind,  un- 
der substantially  similar  circumstances 
and  conditions,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  in  ihe 
same  direction,  the  shorter  being  included 


within  the  longer  distance.  Louisville, 
etc.,  R.  Co.  V.  Kentuckv,  183  U.  S.  503, 
AQ  L.  Ed.  298;  Louisville,  etc..  R.  Co.  v. 
Eubank.   184  U.  S.  27,  46   L.   Ed.   416. 

A  state  railroad  corporation  volunta- 
rily formed  cannot  exempt  itself  from  the 
control  reserved  to  itself  by  the  state  by 
Its  constitution,  and  if  not  protected  by  a 
valid  contract,  cannot  successfully  invoke 
the  interoosition  of  the  federal  courts,  in 
respect  to  the  lone  and  short  haul  clause 
in  thfe  state  constitution,  on  the  ground 
simply  that  the  railroad  is  property.  Louis- 
ville, etc.,  R.  Co.  V.  Kentucky,  183  U.  S. 
503.   513,  46  L.   Ed.  298. 

67.  Provisions  as  to  long  and  short  hauls 
must  not  interfere  with  interstate  com- 
merce.— Louisville,  etc.,  R.  Co.  v.  Eu- 
bank, 184  U.  S.  27.  46  L.  Ed.  416.  See 
the  title  INTERSTATE  AND  FOR- 
EIGN COMMERCE  AND  COMMERCE 
WITH    INDIAN   TRIBES. 

68.  Right  to  charge  exorbitant  rates 
wrhen  necessary  to  defray  expenses. — 
Minneapolis,  etc.,  R.  Co.  v.  Minnesota. 
186  U.   S.  254,  268.  46  L.  Ed.  1151. 

69.  Right  to  discriminate  in  favor  of 
class  of  oersons. — Lake  Shore,  etc.,  R.  Co. 
V  Smith,  173  U.  S.  684,  692,  43  L.  Ed. 
858. 

The  power  of  the  legislature  to  enact 
general  laws  regarding  a  company  and 
its  affairs  does  not  include  the  power  to 
compel  it  to  make  an  exception  in  favor 
of  some  oarticular  class  in  the  community 
and  to  carry  the  members  of  that  class  at 
a  less  sum  than  it  has  the  right  to  charge 
for  those  who  are  not  fortunate  enough 
to  be  members  thereof.  This  is  not  a  rea- 
sonable res-nlatinn.  Lake  Shore,  etc.,  R. 
Co.  V.  Smith.  173  U.  S.  684,  692,  43  L. 
Ed.   858. 

As  to  discrimination  with  respect  to  in- 
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bb. Requiring  Sale  of  Thousand  Mile  Tickets. — An  act  requiring  carriers  to 
keep  on  sale  at  their  principal  ticket  offices  thousand  mile  tickets,  and  fixing  a 
sum  to  be  charged  therefor,  and  providing  that  such  tickets  shall  be  good  for 
a  certain  time  after  issuance,  is  valid  as  taking  property  without  due  process  of 
law.  and  as  depriving  the  carrier  of  the  equal  protection  of  the  law.'" 

(1)  Reasonableness  a  Judicial  Question — aa.  In  General. — The  question  of 
the  reasonableness  of  a  rate  of  charge  for  transporiation  by  a  railroad  company, 
involving,  as  it  does,  the  element  of  reasonableness,  both  as  regards  the  company 
and  as  regards  the  public,  is  eminently  a  question  for  judicial  investigation,  re- 
quiring tiie  process  <  I  law  for  its  deurnnnatiun,' '  and  cannot  be  conclusively 
(letermincd  by  tlie  Iciji^lature.'^- 


terstate  business,  see  the  title  INTER- 
STATE .'KND  FOREIGN  COMMERCE, 
AND  COMMERCE  WITH  INDIAN 
TRIBES. 

70.  Thousand  mile  tickets. — Lake  Shore, 
etc.,  R.  Co.  7'.  Smith.  17::  U.  S.  (184.  (JS5, 
43    L.    Ed.    R.-iS. 

The  act  of  the  Michigan  legishuurc,  no. 
90  of  the  year  1891.  amending  the  general 
railroad  law  provided  as  follows;  "That 
one  thousand  mile  tickets  shall  be  kept 
for  sale  at  the  princii)al  ticket  offices  of 
all  railroad  comoanies  in  this  state  or 
carrying  on  business  partly  within  and 
partly  without  the  limits  of  the  state,  at 
a  price  not  exceeding  twenty  dollars  in 
the  lower  Peninsula  and  twenty-five 
dollars  in  the  upper  Peninsula.  Such  one 
thousand  mile  tickets  may  be  made  non- 
transferable, but  whenever  required  by  the 
purchaser  they  shall  be  issued  in  the 
names  of  the  purchaser,  his  wife  and  chil- 
dren, designating  the  name  of  each 
on  such  ticket,  and  in  case  such 
ticket  is  presented  by  any  other  than  the 
person  or  persons  named  thereon,  the 
conductor  may  take  it  up  and  collect  fare, 
and  thereuoon  such  one  thousand  mile 
ticket  shall  be  forfeited  to  the  railroad 
company.  Each  one  thousand  mile  tick'-t 
shall  be  valid  for  two  years  only  after 
date  of  purchase,  and  in  case  it  is  not 
wholly  used  within  the  time,  the  company 
issuing  the  same  shall  redeem  the  unused 
portion  thereof,  if  presented  by  the  pur- 
chaser for  redemotion  within  thirty  daj'S 
after  the  expiration  of  such  time,  and  shall 
on  such  redemption  be  entitled  to  charge 
three  cents  per  mile  for  the  portion  thereof 
used."  It  was  held  that  the  act  was  void 
as  taking  property  without  due  process 
of  law  and  as  denying  the  equal  protec- 
tion of  law.  Lake  Shore,  etc.,  R.  Co.  t'. 
Smith.   IT.'?   U.    S.    684,   685,   4.3    L.    Ed.   858. 

"Resfulations  for  ma.ximum  rates  for 
present  transportation  of  persons  or 
property  bear  no  resemblance  to  those 
which  assume  to  nrovide  for  the  purchase 
of  tickets  in  quantities  at  a  lower  than  the 
general  rate,  and  to  provide  that  they 
shall  be  good  for  years  to  come.  This  is 
not  fixing  maximum  rates,  nor  is  it  proper 
regulation.  It  is  an"  illegal  and  unjusti- 
fiable interference  with  the  rights  of  the 
company."  Lake  Shore,  etc.,  R.  Co.  7-. 
Smith,    173   U.    S.    684,   694.   43    L.    Ed.   858. 


71.  Reasonableness  a  judicial  question. — 

Reagan  ta  Farmers'  Loan.  etc..  Co.,  154 
U.  S.  362.  38  L.  Ed.  1014;  Chicago,  etc., 
R.  Co.  V.  Minnesota.  134  U.  S.  418.  33  L. 
Ed.  970:  Chicago,  etc..  R.  Co.  Wellman. 
143  U.  S.  339,  36  L.  Ed.  176;  Lake  Shore, 
etc..  R.  Co.  V.  Smith.  173  U.  S.  684,  687. 
43  L  Ed.  858;  St.  Louis,  etc.,  R.  Co.  v. 
Gill,  156  U  S.  649,  39  L.  Ed.  567;  Smyth 
f.  .A.mes,  169  U.  S.  466.  42  L.  Ed.  819; 
Covington,  etc..  Turnpike  Co.  t'.  Sand- 
ford.  164  U.  S.  578,  592.  41  L.  Ed.  560; 
Chi.-ago.  etc.,  R.  Co.  v.  Tompkins,  176 
U.  'J.  167,  173,  44  L.  Ed.  417;  Stone  ;■. 
l>*armers'  Loan,  etc.,  Co.,  116  U.  S.  397, 
29  L.  Ed.  636;  Dow^  zk  Beidelman,  125  U. 
S.    680.    681.    31    L.    Ed.    841. 

There  is  a  remedy  in  the  courts  for  re- 
lief against  legislation  establishing  a  tar- 
iff of  rates  which  is  so  unreasonable  as 
to  practically  destroy  the  value  of 
propert}^  of  companies  engaged  in 
the  carrying  business.  and  especi- 
ally may  the  courts  of  the  United  States 
treat  such  a  question  as  a  judicial  one, 
and  hold  such  acts  of  legislation  to  be  in 
conflict  with  the  constitution  of  the  United 
States,  as  depriving  the  companies  of  their 
property  without  due  process  of  law,  and 
as  depriving  them  of  the  equal  protection 
of  the  laws.  St.  Louis,  etc.,  R.  Co.  v. 
Gill.  156  U.  S.  649,  657,  39  L.  Ed.  567; 
Stone  V.  Farmers'  Loan,  etc..  Co.,  116  U. 
S.  .307,  29  L.  Ed.  636;  Dow  v.  Beidel- 
man. 125  U.  S.  680,  681,  31  L.  Ed. 
841;  Chicago,  etc.,  R.  Co.  v.  Min- 
nesota. 134  U.  S.  418.  33  L.  Ed.  970;  Chi- 
cago, etc.,  R.  Co.  T'.  Wellman.  143  U.  S. 
339,  36  L.  Ed.  176;  Reagan  v.  Farmer's 
Loan,  etc..  Co..  154  U.  S.  362,  38  L.  Ed. 
1014;  Covington,  etc..  Turnpike  Co.  7/. 
Sandford.  164  U.  S.  578,  592,  41  L.  Ed. 
560:  Smyth  V.  Ames,  169  U.  S.  466,  525, 
42   L.    Ed.   819. 

72.  Power  of  legislature  to  conclusively 
determine  reasonableness. — Smythe  v. 
.'Xmes.  169  U.  S.  466,  529.  42  L.  Ed.  819; 
Chicago,  etc.,  R.  Co.  z:  Minnesota,  134  U. 
418.  33    L.   Ed.  970. 

While  rates  for  the  transportation  of 
persons  and  property'  within  the  limits 
of  a  state  are  primarily  for  its  determi- 
nation, the  question  whether  (hey  are  so 
unrcasonabl}'  low  as  to  deprive  the  car- 
rier of  its  property  without  such  compen- 
sation   as    the    constitution    secures,    and 
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bb.  Extent  of  Pozver  of  Judiciary — (aa)  Interference  zvith  Enforcement 
of  Unreasonable  Rates. — The  extent  of  judicial  interference  is  protection  against 
unreasonable  rates,'-"^  and  the  judiciary  ought  not  to  interfere  with  the  collection 
of  rates  established  under  legislative  sanction,  unless  they  are  so  plainly  and 
palpably  unreasonable  as  to  make  their  enforcement  equivalent  to  the  taking  of 
property  for  public  use  without  such  compensation  as  under  all  the  circum- 
stances is  just  both  to  the  owner  and  to  the  public."-* 

(bb)  Establishing  Nezv  Rates. — If  the  courts  decide  that  rates  fixed  by  the 
legislature  or  commission  are  unreasonable,  it  is  not  within  their  power  to  pre- 
pare a  new  schedule  or  provide  rates  which  they  may  deem  reasonable.'^ 

(m)    Presumption  as  to  Reasonableness  of  Rates  Fixed. — The  presumption  is 


therefore  without  due  process  of  law,  can- 
not be  so  conclusively  determined  by  the 
legislature  of  the  state  or  by  regulations 
adopted  under  its  authority,  that  the  mat- 
ter may  not  become  the  subject  of  judi- 
cial inquiry.  Smyth  v.  Ames,  169  U.  S. 
466.   526.  42   L.    Ed.   819. 

The  idea  that  any  legislature,  state  or 
federal,  can  conclusively  determine  for  the 
people  and  for  the  courts  that  what  it 
enacts  in  the  form  of  law,  or  what  it  au- 
thorizes its  agents  to  do,  is  consistent 
with  the  fundamental  law,  is  in  opposition 
to  the  theory  of  our  institutions.  The  duty 
rests  upon  all  courts,  federal  and  state, 
when  their  jurisdiction  is  properly  in- 
voked, to  see  to  it  that  no  right  secured 
by  the  supreme  law  of  the  land  is  im- 
paired or  destroyed  by  legislation.  This 
function  and  duty  of  the  judiciary  distin- 
guishes the  American  system  from  all 
other  systems  of  government.  The  per- 
petuity of  our  institutions  and  the  liberty 
which  is  enjoyed  under  them  depend,  in 
no  small  degree,  upon  the  power  given 
the  judiciary  to  declare  null  and  void  all 
legislation  that  is  clearly  repugnant  to  the 
supreme  law  of  the  land.  Smyth  v.  Ames, 
169   U.    S.   466.  .o27.  42   L.  Ed.   819. 

73.  Extent  of  power  of  judiciary  is  in- 
terference with  unreasonable  rates. — 
Reagan  v.  Farmers'  Loan,  etc..  Co.,  154 
U.  S.  362.  38  L.  Ed.  1014;  Chicago,  etc., 
R.  Co.  V.  Wellman,  143  U.  S.  339.  36  L. 
Ed.  176;  Stone  v.  Farmers'  Loan,  etc., 
Co.,  116  U.  S.  307,  29  L.  Ed.  636;  Chicago, 
etc.,  R.  Co.  V.  Minnesota,  134  U.  S.  418, 
33  L.  Ed.  970;  Smyth  v.  Ames,  169  U.  S. 
466.  524.  42  L.  Ed.  819;  Dow  v.  Beidel- 
man,  125  U.  S.  680,  687.  31  L.  Ed.  841; 
Peik  V.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164, 
24  L.  Ed.  97;  Chicago,  etc.,  R.  Co.  v. 
Acklev,  94  U.  S.  179.  24  L.  Ed.  99;  Win- 
ona, e'tc.  R.  Co.  V.  Blake,  94  U.  S.  180.  24 
L.  Ed.  99;  Stone  v.  Wisconsin,  94  U.  S. 
181,  24  L.  Ed.  102;  San  Diego  Land,  etc., 
Co.  V.  National  City,  174  U.  S.  739,  43  L. 
Ed.    1154. 

74.  When  courts  should  interfere. — San 
Diego  Land,  etc.,  Co.  v.  National  City, 
174  U.  S.  739,  43  L.  Ed.  1154;  Chicago, 
etc..  R.  Co.  V.  Wellman.  143  U.  S.  339, 
344,  36  L.  Ed.  176.  179;  Reagan  v.  Far- 
mers' Loan,  etc.,  Co.,  154  U.  S.  362.  399. 
38    L.    Ed.    1014.    1024;      Smyth    v.    Ames, 


169  U.  S.  466,  524.  42  L.  Ed.  819,  841. 
See,  also.  Henderson  Bridge  Co.  v.  Hen- 
derson, 173  U.  S.  592,  614,  615,  43  L.  Ed. 
823. 

75.  Power  of  court  to  change  rate  fixed 
by  legislature. — Duw  z'.  Beidelman,  125 
U.  S.  680.  687,  31  L.  Ed.  841;  Peik  z: 
Chicago,  etc..  R.  Co.,  94  U.  S.  164,  24  L. 
Ed.  97;  Chicago,  etc.,  R.  Co.  v.  Ackley, 
94  U.  S.  179,  24  L.  Ed.  99;  Winona,  etc., 
R.  Co.  V.  Blake,  94  U.  S.  180,  24  L.  Ed. 
99;  Stone  v.  Wisconsin,  94  U.  S.  181.  24 
L.  Ed.  102;  Chicago,  etc.,  R.  Co.  v.  Well- 
man.  143  U.  S.  339,  344,  36  L.  Ed.  176; 
Stone  V.  Farmers'  Loan,  etc.,  Co.,  116  U. 
S.  307,  29  L.  Ed.  636;  Chicago,  etc.,  R. 
Co.  V.  Minnesota.  134  U.  S.  418,  33  L.  Ed. 
970;  Smvth  v.  Ames,  169  U.  S.  466.  524, 
42   L.   Ed.   819. 

It  is  not  the  function  of  the  courts  to 
establish  a  schedule  of  rates.  It  is  not. 
therefore,  within  the  power  of  courts  to 
prepare  a  new  schedule,  or  rearrange  one 
already  established.  The  inquiry  in  such 
case,  is  limited  to  the  effect  of  the  tariff 
as  a  whole,  including  therein  the  rates 
prescribed  for  all  the  several  classes  of 
goods,  and  the  decrees  must  either  con- 
demn or  sustain  the  act  of  quasi  legisla- 
tion. If  a  law  be  adjudged  invalid,  the 
court  may  not,  in  the  decree,  attempt  to 
enact  a  law  upon  the  same  subject  which 
shall  be  obnoxious  to  no  legal  objections. 
It  stops  with  simply  passing  its  judgment 
on  the  validity  of  the  act  before  it.  Rea- 
gan V.  Farmers'  Loan,  etc..  Co.,  154  U. 
S.    362,   38    L.    Ed.    1014. 

Power  to  determine  reasonableness. — 
The  courts  are  not  authorized  to  revise  cr 
change  the  body  of  rates  imposed  by  a 
legislature  or  a  commission.  They  do  not 
determine  whether  one  rate  is  preferable 
to  another,  or  what,  under  all  circum- 
stances, would  be  fair  and  reasonable,  as 
between  the  carriers  and  the  shippers. 
They  do  not  engage  in' any  mere  admin- 
istrative work.  But  still  there  can  be  no 
doubt  of  their  power  and  duty  to  inquire 
wliether  a  body  of  rates  prescribed  by  a 
legislature  or  a  commission  is  unjust 
and  unreasonable,  and  such  as  to  work  a 
practical  destruction  to  rights  of  prop- 
erty, and,  if  found  so  to  be,  to  restrain 
its  operation.  Reagan  v.  Farmers'  Loan, 
-tc.    Co.,    154    U.    S.    362,    38    L.    Ed.    1014. 
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that  rates  fixed  by  legislature,"^'  or  a  railroad  commission.''  are  reasonable,  and 
the  burden  of  proving  the  contrary  is  on  the  carrier. 

(n)  Conclusiveness  of  Statutory  Rate  in  Action  for  Freights. — A  carrier  can- 
not recover  for  the  transportation  of  property  more  than  the  maximum  fixed  by 
the  legislature,  by  showing  that  the  amount  charged  was  no  more  than  reasonable 
compensation  for  the  services  rendered.'^'^ 

d.  What  Constitutes  a  Regulation. — Where  a  charter  of  a  railroad  company 
provides  that  nothing  contained  therein  shall  prevent  the  legislature  from 
legislating  upon  the  question  of  rates  to  be  charged  for  transportation,  and 
that  there  shall  be  no  discrimination  in  favor  of  any  road,  the  legislation  fixing 
rates  upon  other  roads  is  not  made  applicable  to  this  road  merely  because  of  the 
provision  that  there  shall  be  no  discrimination  in  favor  of  any  road.'^ 

e.  Injunction  against  Establishment  of  Rates  by  Railroad  Coniwission. — 
Where  the  duty  of  fixing  and  enforcing  rates  is  vested  in  a  railroad  commission, 
injunction  to  restrain  the  commission  from  proceeding,  the  illegal  ground  for 
equitable  interposition  being  threatened,  multiplicity  of  suits  and  irreparable 
injury,  will  not  lie  before  the  rates  are  fixed  at  all.^^ 

f.  Relief  against  Enforcement  of  Rates  Fixed  by  Legislature  or  Commission. 
—  (1)  Right  to,  and  Mode  of  Obtaining,  Relief — (a)  Re)ief  to  Carrier — 
aa.  Rates  Fixed  by  Legislature. — Where  the  legislature  choose  to  act  directly  on 
the  subject  by  themselves  establishing  a  tarifif  of  rates  and  prescribing  penalties, 
there  is  no  opportunity  to  resort  to  a  compendious  remedy,  such  as  a  proceeding 
in  equity,  because  there  is  no  public  functionary  or  commission  which  can  be 
made  to  respond  and  therefore,  if  the  companies  are  to  have  any  relief,  it  must 
be  found  in  a  right  to  raise  the  question  of  the  reasonableness  of  the  statutory 
rates  by  way  of  defense  to  an  action  for  the  collection  of  the  penalties. ^^ 

bb.  Rates  Fixed  by  Railroad  Commission. — Where  the  legislature  creates  com- 
missions or  boards  of  public  works,  with  power  to  establish  rates  for  the  trans- 
portation of  passengers  and  freight,  the  remedy  for  a  tariff  alleged  to  be  un- 
reasonable should  be  sought  in  a  bill  in  equity  or  some  equivalent  jiroceeding, 
wherein  the  rights  of  the  public  as  well  as  those  of  the  company  complaining  can 
be   protected. ^- 


76.  Presumption  as  reasonableness  of 
rates  fixed  by  legislature. — Ruggles  x'. 
Illinois,    108   U.    S.   52G,  27   L.   Ed.   812. 

77.  Presumption  that  rates  fixed  by 
commission  are  reasonable.  Minneapolis, 
etc..  R.  Co.  7'.  Minnesota,  186  U.  S.  257, 
264,  46  L.  Ed.  1151;  Dow  v.  Beidelman, 
125  U.  S.  680,  31  L.  Ed.  841;  Chicago,  etc.. 
R.  Co.  V.  Tompkins,  176  U.  S.  167.  44  L. 
Ed.  417;  Seaboard,  etc.,  R.  Co.  v.  Flor- 
ida, 203  U.  S.  261,  .51  L.  Ed.  175;  Atlan- 
tic, etc.,  R.  Co.  V.  Florida.  203  U.  S.  256, 
51  L.  Ed.  174. 

If  the  rates  established  by  the  commis- 
sion are  not  conclusive,  they  are  at  least 
prima  facie  evidence  of  what  is  reasonable 
and  just.  Reagan  7'.  Farmers'  Loan,  etc., 
Co..  154  U.  S.  362,  38  L.  Ed.  1014;  Rea- 
gan 7'.  Farmers'  Loan  &  Trust  Co.,  154 
U.  S.  420,  38  L.  Ed.  1031;  Reagan  v. 
Mercantile  Trust  Co.,  154  U.  S.  418.  38 
L.   Ed.   1030. 

78.  Conclusiveness  of  statutory  rates  in 
action  for  freights. — Chicago,  etc.,  R.  Co. 
V.  Ackley.  94  U.  S.  179,  24  L.  Ed.  99;  Pcik 
V.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164.  24 
L.    Ed.   97. 

79.  What  constitutes  a  regulation. — 
Stone  V.  New  Orleans,  etc.,  R.  Co.,  116 
U.   S.   352,   29   L.    Ed.   651. 


80.  Injunction  against  establishment  of 
rates  by  railroad  commission. — McChord 
7'.  Louisville,  etc..  R.  Co..  183  U.  S.  483, 
46  L.  Ed.  289;  Reagan  z'.  Farmers'  Loan, 
etc.,  Co.,  154  U.  S.  362.  38  L.  Ed.  1014; 
Reagan  z\  Farmers'  Loan  &  Trust  Co.,  154 
U.  S.  4-^0,  38  L.  Ed.  1031;  Reagan  7'.  Mer- 
cantile Trust  Co..  154  U.  S.  418,  38  L.  Ed. 
1030;  Reagan  v.  Mercantile  Trust  Co., 
154  U.  S.  413,  38  L.  Ed.  1028;  Stone  v. 
Farmers'  Loan.  etc..  Co.,  116  U.  S.  307. 
29    L.    Ed.    636. 

81.  Rates  fixed  by  legislature. — St. 
Louis,  etc.,  R.  Co.  v.  Gill.  156  U.  S.  649, 
666.  39  L.  Ed.  567.  See,  also,  Chicago, 
etc.,  R.  Co.  7'.  Minnesota,  134  U.  S.  418, 
33    L.    Ed.   970. 

82.  Rates  fixed  by  railroad  commission. 
—St.  Louis,  etc.,  R.  Co.  z:  Gill.  156  U.  S. 
649.  665.  39  L.  Ed.  567;  Chicago,  etc.,  R. 
Co.  7'.  Minnesota,  134  U.  S.  418,  33  L.  Ed. 
970;  Reagan  v.  Farmers'  Loan,  etc.,  Co., 
154  U.  S.  362.  38  L.  Ed.  1014;  Reagan  7'. 
Farmers'  Loan  &  Trust  Co.,  154  U.  S.  420, 
38  L.  Ed.  1031;  Reagan  7-.  Mercantile 
Trust  Co.,  154  U.  S.  41S.  38  L.  Ed.  1030; 
Reagan  v.  Mercantile  Trust  Co.,  154  IJ. 
S.  413,  38  L.  Ed.  1028;  Covington,  etc.. 
Turnpike  Co.  7-.  Sandford,  164  U.  S.  578, 
592,   41    L.    Ed.    560. 

Where   the   rates   fixed  by  the   commis- 


638 


CARRIERS. 


(b)  Relief  to  Public. — Relief  from  onerous  and  burdensome  rates  of 
trans]  )rtation  imposed  under  state  authority  must  be  sought  in  the  competition 
Ol  different  lines,  and.  perhaps,  in  the  power  of  congress  to  establish  post  roads 
and  facilitate  military  and  commercial  intercourse  between  the  different  parts  of 
the  country. ^"^ 

(2)  Jurisdiction. — A  suit  to  enjoin  the  enforcement  of  rates  by  a  corporation 
commission  may  be  brought  in  the  federal  courts,  where  the  proper  ground  of 
jurisdiction  exists,  as  it  is  not  a  suit  against  a  state  within  the  eleventh  amend- 
ment.^"* 

(3)  Parties. — The  railroad  corporation,^'^  or  the  beneficial  owner  thereof, ^^ 
may  invoke  the  aid  of  the  courts  by  suit  in  order  to  determine  whether  the  con- 
tract rights  created  by  the  charter  are  violated  by  acts  regulating  the  rates. 

(4)  Hearing. — Upon  a  bill  to  enjoin  the  enforcement  of  a  schedule  of  rates 
prescribed  by  the  state  railroad  commission,  the  proper  practice  is  to  refer  the 
testimony  to  a  competent  master  to  make  all  needed  computations,  and  fully  find 
the  facts,  as  before  the  supreme  court  can  be  called  upon  to  make  an  examina- 
tion of  the  case,  it  is  entitled  to  have  the  benefit  of  the  services  of  a  competent 
master  and  an  approval  of  his  findings  by  the  trial  court. ^^^ 

2.  Discrimination  in  Charges  or  Facilities — a.  In  General. — Independent 
of  statute,  every  common  carrier  must  carry  for  all  to  the  extent  of  his  capacity, 
without   undue  or   unreasonable   discrimination   either   in  charges   or   facilities. ^^ 


sion  in  effect  denies  equal  protection  of 
laws  or  amounts  to  taking  of  property 
without  due  process  of  law  their  enforce- 
ment may  be  enjoined.  Reagan  v.  Farm- 
ers' Loan,  etc.,  Co.,  154  U.  S.  362,  38  L. 
Ed.  1014;  Smyth  v.  Ames,  169  U.  S.  466, 
=>22,  42  L.  Ed.  819:  Reagan  v.  Mercantile 
Trust  Co.,  154  U.  S.  418.  38  L.  Ed.  1030. 

83.  Right  of  public  to  relief. — Railroad 
Co.  V.  Maryland,  21  Wall.  456,  457,  22  L- 
Ed.    678. 

84.  Federal  courts. — Reagan  v.  Farm- 
ers' Loan,  etc.,  Co.,  154  U.  S.  362.  38  L. 
Ed.  1014;  Reagan  v.  Farmers'  Loan  & 
Trust  Co..  154  U.  S.  420,  38  L.  Ed.  1031; 
Reagan  v.  Mercantile  Trust  Co.,  154  U. 
S.   418,   38    L.    Ed.    1030. 

Where  an  act  creating  a  railroad  com- 
mission (Texas  act,  April  3.  1891.  §  6) 
provides  that  suits  against  it  may  be 
brought  "in  a  court  of  competent  juris- 
diction in"  a  designated  county,  the 
United  States  circuit  court  for  that 
county  has  jurisdiction  of  a  suit  brought 
against  it  by  a  citizen  of  another  state 
to  restrain  enforcement  of  illegal  rates. 
Reagan  v.  Farmers'  Loan,  etc.,  Co.,  154 
U.    S.    362,    38.    L.    Ed.    1014. 

A  federal  court  has  jurisdiction  to  re- 
strain the  illegal  acts  of  a  state  corpora- 
tion commission,  although  the  statute  un- 
der which  it  assumes  to  act  is  constitu- 
tional. Reap-an  v.  Farmers'  Loan,  etc., 
Co..  154  U.  S.  362,  38  L.  Fd.  1014;  Rea- 
gan V.  Farmers'  Loan  &  Trust  Co.,  154 
U  S.  420.  38  L.  Ed.  1031;  Reagan  v.  Mer- 
cantile Trust  Co.,  154  U.  S.  418,  38  L. 
Ed.  1030. 

As  to  grounds  of  federal  jurisdiction, 
see  the  title  COURTS.  As  to  ecinitnhle 
juri^di'-tion  of  federal  courts,  see  the  title 
EQUITY. 


85.  Railroad   company   as    complainant. 

— Reagan  v.   Farmers'   Loan,  etc.,   Co.,   154 
U.    S.  "362.    38    L.    Ed.    1014. 

86.  Beneficial  owner  of  road  as  com- 
plainant.— Reagan  v.  Farmers'  Loan,  etc., 
Co..   154  U.   S.   362,  38  L.    Ed.  1014. 

Clearly  a  citizen  of  another  state,  who 
has,  under  authority  of  the  laws  of  the 
state,  become  pecuniarily  interested  in, 
or  the  beneficial  owner  of,  the  property 
of  the  corporation,  may  invoke  the  judg- 
ment of  the  federal  courts  as  to  whether 
the  contract  rights  created  by  the  charter, 
and  of  which  it  is  thus  the  beneficial 
owner,  are  violated  by  subsequent  acts  of 
the  state  in  limitation  cf  the  right  to  col- 
lect tolls.  Reagan  v.  Farmers'  Loan,  etc., 
Co..  154  U.  S.  362,  33  T>.  Fd.  1014.  See. 
generally,    the    title    COURTS. 

Where  the  United  States  granted 
land  to  the  Wisconsin  and  Superior  Rail- 
road Company  upon  condition  that  it 
would  keep  its  road  open  as  a  public  high- 
way for  the  use  of  the  government  of  the 
United  States,  free  from  toll,  etc.,  and 
such  compau}'^  was  subsequently  consoli- 
dated with  others,  it  was  held  that  the 
consolidated  company  could  not  object 
to  the  constitutionality  of  a  statute  regu- 
lating railroad  rates  upon  the  ground  that 
it  would  violate  'ts  obligation  under  the 
srart.  Peik  v.  Chicago,  etc.,  R.  Co..  94 
U.    S.    164.    24    L.    Fd.    97. 

88.  Hearing — Reference  to  master.— 
Chicago,  etc..  R.  Co.  v.  Tompkins,  176  U. 
S.  167,  44  L.  Ed.  417.  Sep.  eenerallv.  the 
titles  APPEAL  AND  ERROR,  vol.  1,  p. 
3.^3:   RFFEREXCE. 

89.  Duty  not  to  discriminate  as  to 
charges  cr  facilities. — .Atchison,  etc..  R. 
Co.  7-.  Denver,  etc.,  R.  Co.,  110  U.  S.  667, 
674.   28    L.    Ed.   291. 

Section    6    of    the    constitution    of    Col- 
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It  is  no  proper  business  of  a  common  carrier  to  foster  particular  enterp)rises  or  to 
build  up  new  industries,  but,  deriving  its  franchise  from  the  legislature,  and  de- 
pending upon  the  will  of  the  people  for  its  very  existence,  it  is  bound  to  deal 
fairly  with  the  public,  to  extend  them  reasonable  facilities  for  the  transportation 
of  their  persons  and  property,  and  to  put  all  its  patrons  upon  an  absolute  equality.^^ 

b.  Discrimination  in  Favor  of  One  of  Several  Connecting  Carriers. —  (1)  Duty 
to  Give  Like  Through  Rates  to  All  Connecting  Carriers. — The  provision  of  a  state 
constitution  prohibiting  undue  or  unreasonable  dscrimination  in  charges  or  facili- 
ties for  transportation  of  freight  or  passengers  within  the  state,  does  not  require 
a  railroad  company  to  give  to  one  connecting  carrier  the  same  through  rates  that 
it  does  to  another,  unless  it  is  shown  that  the  relative  situation  of  the  two  com- 
panies, both  as  to  the  kind  of  service  and  as  to  the  conditions  under  which  it  is 
to  be  performed,  are  substantially  the  same,  so  that  what  is  reasonable  for  one 
must  necessarily  be  reasonable  for  the  other. ^^ 

(2)  Providing  Stations  and  Interchanging  Freight. — A  railroad  company  need 
not  stop  at  the  junction  of  one  railroad  and  interchange  business  there,  because 
it  has  established  joint  depot  accommodations  and  provided  facilities  for  doino 
a  connecting  business  with  another  company  at  another  place,  and  this  is  true 
under  a  state  constitution  prohibiting  unreasonable  discrimination  in  favor  of  one 
against  another  company  seeking  to  do  business  on  its  road.^^ 


orado  providing  that:  "All  individuals, 
associations,  and  corporations  shall  have 
equal  rights  to  have  persons  and  property 
transported  over  any  railroad  in  this 
state,  and  no  undue  or  unreasonable  dis- 
crimination shall  be  made  in  charges  or 
■  facilities  for  transportation  of  freight  or 
passengers  within  the  state,  and  no  rail- 
road company,  nor  any  lessee,  manager. 
or  employee  thereof,  shall  give  any  pref- 
erence to  individuals,  associations,  or  cor- 
porations in  furnishing  cars  or  motive 
power,"  imposed  no  greater  obligation 
upon  a  railroad  company  than  the  com- 
mon law  imposed  upon  it.  Atchison, 
etc..  R.  Co.  V.  Denver,  etc.,  R.  Co.,  110 
U.    S.    667.    28    L.    Ed.    291. 

90.  Right  to  foster  particular  enter- 
prise.— Union  Pac.  R.  Co.  v.  Goodridge, 
149  U.  S.  680,  690,  37  L.  Ed.  896  (holding 
that  this  principle  is  recognized  in  the 
Colorado  act  of  1885  prohibiting  dis- 
criminations   in    charges). 

91.  Duty  to  give  like  through  rates  to 
all  connecting  carriers. — Atchison,  etc.,  R. 
Co.  V.  Denver,  etc.,  R.  Co.,  110  U.  S.  667, 
681,  28  L.  Ed.  291.  See  ante,  "Connecting 
Carriers."    III.    H. 

"At  common  law.  a  carrier  is  not  bound 
to  carry  except  on  his  own  line,  and  we 
think  it  quite  clear  that  if  he  contracts 
to  go  beyond  he  may,  in  the  absence  of 
statutory  regulations  to  the  contrary,  de- 
termine for  himself  what  agencies  he  will 
employ.  His  contract  is  equivalent  to  an 
extension  of  his  line  for  the  purposes  of 
the  contract,  and  if  he  holds  himself  out 
as  a  carrier  bevond  the  line,  so  that  he 
may  be  required  to  carry  in  that  way  for 
all  alike,  he  may  nevertheless  confine  him- 
self in  carrying  to  the  particular  route  he 
chooses  to  use.  He  puts  himself  in  no 
worse  position,  by  extendintr  his  route 
with  the  help  of  others,  than  he  would 
occupy  if  the  means  of  transportation  em- 


ployed were  all  his  own.  He  certainly 
may  select  his  own  agencies  and  his  own 
associates  for  doing  his  own  work.' 
Atchison,  etc.,  R.  Co.  r.  Denver,  etc..  R. 
Co.,    110   U.   S.   667,   681,  28    L.    Ed.   291. 

92.  Providing  stations  and  interchang- 
ing freight.— .-\tchison.  etc..  R.  Co.  z\  Den- 
ver, etc.,  R.  Co.,  110  U.  S.  667,  28  L.  Ed. 
291. 

The  provision  of  §  6  of  the  constitu- 
tion of  Colorado  prohibiting  undue  or 
unreasonable  discrimination  to  be  made 
in  charges  or  facilities  for  transportation 
of  freight  or  passengers  within  the  state, 
and  of  §  4  giving  every  railroad  com- 
pany the  right  to  connect  with  any  other 
railroad,  does  not  require  the  railroad 
company  to  construct  a  station  or  make 
a  regular  stopping  place  at  any  point  at 
which  the  other  carrier  may  make  a  me- 
chanical union  with  its  tracks.  Atchison, 
etc.,  R.  Co.  V.  Denver,  etc.,  R.  Co..  110 
U.    S.    667,    38    L.    Ed.    291. 

The  provision  of  §  4  of  the  constitu- 
tion of  Colorado  that  every  railroad  com- 
pany shall  have  the  right  with  its  road  to 
intersect,  connect  with,  or  cross  any  other 
railroad,  does  not  imply  more  than  a  me- 
chanical union  of  the  tracks  of  the  rail- 
roads so  as  to  admit  of  the  convenient 
passage  of  cars  from  one  to  the  other. 
Atchison,  etc.,  R.  Co.  v.  Denver,  etc.,  R. 
Co.,   110    U.    S.    667.   28   L.    Ed.    291. 

A  railroad  company  which  enforces  a 
mechanical  union  of  its  tracks  with  that 
of  another  company  has  no  right  under 
the  constitution  of  Colorado  or  at  the 
common  law  to  require  the  company  with 
which  it  connects  to  do  a  connecting  bu'^i- 
ness  at  the  iunction,  if  it  does  a  simi'ar 
business  with  any  other  companv  undrr 
any  other  circnmstances.  It  may  be  made 
so  by  the  legislative  department  of  the 
government,  but  does  not  follow  from 
the    constitutional    right    of    a    mechanical 
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c.  Pozccr  of  Legislature  to  Permit  Discrimijiatioii. — A  state  constitution  pro- 
hibiting undue  or  unreasonable  discrimination  in  charges  or  facihties  for  the 
transportation  of  passengers  within  the  state  takes  from  the  legislature  the  power 
of  abolishing  this  rule  as  applied  to  railroad  companies. ^^ 

d.  Recovery  of  Penalty  for  Discrimination. — Statutes  proliibiting  discrimina- 
tions by  railroad  companies  sometimes  provides  for  the  recovery  of  a  penalty  for 
the  violation  of  the  act.^-* 

e.  Requiring  Connection'  hetzveen  Trains  or  Roads. — The  state  may  require  a 
railroad  company  to  operate  its  trains  so  as  to  make  connection  with  trains  of 
other  roads,^^  although  the  performance  of  such  duty  involves  a  loss  by  the  rail- 
road company.^  Thus  a  carrier  may  be  required  to  make  connection  with  the 
trains  of  another  road  even  though  an  additional  train  is  required  for  this  pur- 
pose,^''' and  a  state  may  compel  a  railroad  company  to  acquire  the  necessary  land 
and  make  a  track  connection  for  the  purpose  of  affording  facilities  for  the  inter- 
change of  business  with  another  road  although  in  order  to  carry  out  the  order, 


union  of  the  tracks  or  the  constitutional 
prohibition  of  undue  or  unreasonable  dis- 
crimination in  facilities.  Atchison,  etc., 
R.  Co.  V.  Denver,  etc.,  R.  Co.,  110  U.  S. 
367.    28    L.    Ed.    291. 

That  the  word  "connect,"  as  here  used, 
was  not  supposed  to  mean  anything  more 
than  a  mechanical  union  of  the  tracks  is 
apparent  from  the  fact  that  when  after- 
wards, on  the  9th  of  March,  1833.  authority 
was  given  the  owners  of  certain  factories 
to  connect  roads  from  their  factories  with 
the  Washington  branch  of  the  Baltimore 
&  Ohio  Company,  and  to  erect  depots 
at  the  junctions,  it  was  in  express  terms 
made  "the  duty  of  the  company  to  take 
from  and  deliver  at  said  depot  any  pro- 
duce, merchandise,  or  manufactures,  or 
other  articles  whatsoever,  which  they  (the 
factory  owners)  may  require  to  be  trans- 
ported on  said  road."  Atchison,  etc..  R. 
Co.  V.  Denver,  etc..  R.  Co.,  110  U.  S.  667, 
676.   28   L.    Ed.   291. 

93.  Power  of  legislature  to  permit  dis- 
crimination.— Atchison,  etc..  R.  Co.  v. 
Denver,  etc.,  R.  Co.,  110  U.  S.  667,  674, 
28  L.  Ed.  291  (construing  Colorado  con- 
stitutionV 

94.  Recovery  of  penalty  for  discrimi- 
nation.— Union  Pac.  R.  Co.  v.  Goodridge, 
149  U.  S.  680.  37  L.  Ed.  896;  Union  Pac. 
R.  Co.  V.  Taggart,  149  U.  S.  698.  37  L. 
Ed.   905. 

The  Colorado  act  of  1885  provides  for 
the  recovery  of  triple  damages  in  such 
case.  Union  Pac.  R.  Co.  v.  Goodridge, 
149  U.  S.  680,  37  L.  Ed.  896;  Union  Pac. 
R.  Co.  V.  Taggart,  149  U.  S.  698,  37  L. 
Ed.    905. 

Actions  for  penalty. — In  an  action  to 
recover  triple  damages  for  an  unjust  dis- 
crimination as  to  charges  for  transporta- 
tion of  freights  under  Colorado  act  of 
1885.  it  is  no  defense,  that  the  company 
claims  that  part  of  the  consideration  for 
the  carriage  for  the  person  in  whose 
favor  the  discrimination  was  made,  was 
an  unadjusted  claim  for  damages  held  by 
him  against  the  coinpany.  where  the  evi- 
dence shows  that  the  claim  had  not  been 


brought  forward  or  pressed.  Union  Pac. 
R.  Co.  V.  Goodridge,  149  U.  S.  680,  37  L. 
Ed.  896;  Union  Pac.  R.  Co.  v.  Taggart, 
149  U.  S.   698.  37   L.   Ed.  905. 

"While  we  do  not  undertake  to  say 
that  a  railroad  company  may  not  justify 
a  fixed  rebate  in  favor  of  a  particular 
shipper  by  showing  a  liquidated  indebted- 
ness to  such  shipper,  which  the  allow- 
ance of  the  rebate  was  intended  to  settle, 
it  would  practically  emasculate  the  law 
of  its  most  healthful  feature,  to  permit 
an  unexplained,  indefinite,  and  unadjusted 
claim  for  damages  arising  from  a  tort, 
which,  though  litigated  for  some  time, 
never  seems  to  have  been  prosecuted  to 
a  final  determination  in  the  courts,  to  be 
put  forward  as  an  excuse  for  a  clear  dis- 
crimination in  rates."  Union  Pac.  R.  Co. 
V.  Goodridge,  149  U.  S.  680,  690.  37  L. 
Ed.    896. 

95.  Requiring  trains  to  connect  with 
trains  of  other  roads. — Atlantic,  etc.,  R. 
Co.  V.  North  Carolina  Corp.  Coinmission, 
206  U.  S.  1,  51  L.  Ed.  933;  Wisconsin, 
etc.;  R.  Co.  V.  Jacobson,  179  U.  S.  287.  45 
L.  Ed.  194.  See.  also,  Gladson  v.  Minne- 
sota.   166   U.    S.   427,   430,   41   L.    Ed.   1064. 

96.  Effect  where  connection  causes  loss 
to  railroad. — Atlantic,  etc..  R.  Co.  v. 
Xorth  Carolina  Corp.  Commission,  206  U. 
S.  1,  51  L.  Ed.  933;  Wisconsin,  etc.,  R. 
Co.  V.  Jacobson,  179  U.  S.  287,  45  L.  Ed. 
194. 

97.  Effect  where  additional  train  is  re- 
quired to  be  run. — Atlantic,  etc..  R.  Co.  ik 
North  Carolina  Corp.  Commission,  206  U. 
S.    1,   51    L.    Ed.   933. 

The  fact  that  the  running  of  an  extra 
train  by  a  railroad,  in  order  to  comply 
with  an  order  of  a  state  corporation  com- 
mission requiring  it  to  be  run.  in  order 
to  make  connection  with  through  trains 
of  other  roads,  causes  some  pecuniary 
loss  to  the  company,  is  not  sufficient  to 
show  the  injiistice  or  unreasonableness 
of  the  regulation.  Atlantic,  etc..  R.  Co. 
V.  North  Carolina  Corp.  Commission,  206 
U.    S.    1,    51    L.    Ed.    933. 


CARRIERS. 


641 


the  company  is  required  to  exercise  the  power  of  eminent  domain  and  incur  ex- 
penses.^^ 

f.  Regulations  ivith  Respect  to  Places  Where  Trains  Are  to  Stop. — Subject  to 
the  rule  that  it  must  not  unreasonably  interfere  with  interstate  commerce. •'••  a 
state  may  prescribe  the  places  where  trains  shall  stop,  and  require  them  to  stop 
there.^  Thus  trains  operating  entirely  within  the  state  may  be  required  to  stop 
at  every  county  seat  through  w'hich  they  pass,-  and  this  is  true  even  though  such 
trains  are  engaged  in  carrying  the  mail  and  also  make  connection  with  trains 
running  into  another  state. -^ 

B.  Regulation  by  United  States. — As  to  regulations  of  interstate  commerce 
by  federal  government,  see  the  title  Interstate  and  Foreign  Commerce,  and 
Commerce  with  Indi.w  Tribes. 


98.  Eflect  where  acquisition  cf  land  is 
necessary  in  order  to  make  track  con- 
nection.— Wisconsin,  etc..  R.  Co.  t'.  Jacob- 
son.    179    U.    S.    287.    45    L.    Ed.    194. 

"At  common  law  the  courts  would  be 
without  power  to  make  such  an  order  as 
was  made  in  this  case  by  the  state  court. 
Legislative  authority  would  be  necessary 
in  order  to  give  power  to  the  courts  to 
render  a  judgment  of  this  kind.  If  power 
were  granted  by  the  legislature,  and  it 
amounted  in  the  particular  case  simplj'  to 
a  fair,  reasonable  and  appropriate  regu- 
lation of  the  business  of  the  corporation, 
when  considered  with  regard  to  the  in- 
terests both  of  the  company  and  of  the 
public,  the  legislation  would  be  valid, 
and  would  furnish,  therefore,  ample  au- 
thority for  the  courts  to  enforce  it."  Wis- 
consin, etc.,  R.  Co.  V.  Jacobson.  179  U. 
S.  287,  296,  45  L.  Ed.  194;  Atchison,  etc., 
R.  Co.  V.  Denver,  etc..  R.  Co.,  110  U.  S. 
€67.  28   L.    Ed.   291. 

89.  Stopping  must  not  unreasonably 
interfere  with  interstate  commerce.— 
Cleveland,  etc..  R.  Co.  v.  Illinois.  177  U. 
S.  514,  518.  44  L.  Ed.  868;  Illinois,  etc., 
R.  Co.  V.  Illinois,  163  U.  S.  142,  41  L.  Ed. 
107.  See,  generally,  the  title  INTER- 
STATE AND  FOREIGN  COMMERCE, 
AND  COMMERCE  WITH  INDIAN 
TRIBES. 

While  railways  are  bound  to  provide 
primarily  and  adequately  for  the  accom- 
modation of  those  to  whom  they  are  di- 
rectly tributary,  and  who  not  only  have 
granted  to  them  their  franchise  but  who 
may  have  contributed  largely  to  the  con- 
struction of  the  road,  they  are  bound  to 
do  no  more  than  this,  and  may  then  pro- 
vide special  facilities  for  the  accommoda- 
tion of  through  traffic.  Cleveland,  etc., 
R.  Co.  V.  Illinois,  177  U.  S.  514,  521,  44 
L.    Ed.    868. 

In  Illinois,  etc..  R.  Co.  v.  Illinois,  163 
U.  S.  142.  41  L.  Ed.  107,  a  statute  of  Illi- 
nois as  construed  and  applied  by  the  su- 
preme court  of  that  state,  was  held  to  be 
an  unreasonable  restriction  upon  inter- 
state trafflc,  in  reouiring  a  (ast  mail  train 
from  Chicago  to  places  south  of  the  Ohio 
River,  over  an  interstate  highway  estab- 
lished bj'  authority  of  congress,  to  delay 
the    transportation    of    its    ir.tcrstc'.te    pas- 
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sengers  and  United  States  mail,  by  turn- 
ing aside  from  its  direct  route  and  running 
to  a  state  (Cairo)  three  and  one-half 
miles  away  from  a  point  on  that  route, 
and  back  again  to  the  same  point,  before 
proceeding  on  its  way;  and  to  do  this  for 
the  purpose  of  discharging  and  receiving 
passengers  at  that  station,  for  whom  the 
railroad  company  furnished  other  and 
ample  accommodation.  Cleveland,  etc., 
R.  Co.  V.  Illinois,  177  U.  S.  514,  518.  44 
L.    Ed.    868. 

Statute  requiring  stopping  at  county 
seats  not  applicable  to  through  express 
where  other  train  service  sufficient. — 
Clcvolanil.  etc..  R.  Co.  v.  Illinois.  177  U. 
S.    514.    44    L.    Ed.    868. 

1.  Requiring  trains  to  stop  at  certain 
places. — Giadson  v.  Minnesota,  166  U.  S. 
427,    431,    41    L.    Ed.    1064. 

In  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
173  U.  S.  285.  43  L.  Ed.  702,  a  statute  of 
Ohio  providing  that  every  railroad  com- 
pany should  cause  three  of  its  regular 
trains  carrying  passengers,  if  so  many  are 
run  daily.  Sundays  excepted,  to  stop  at  a 
station,  city  or  village  containing  over 
tliree  thousand  inhabitants,  for  a  time 
sufficient  to  receive  and  let  off  passen- 
gers, was  held  to  be,  in  the  absence  of 
legislation  by  congress  upon  the  subject, 
consistent  with  the  constitution  of  the 
United  States,  when  applied  to  trains  en- 
gaged in  interstate  commerce  through  the 
state  of  Ohio.  Cleveland,  etc..  R.  Co.  v. 
IIIinoi«.    177   U.    S.    514.   519.   44    L.    Ed.    86R. 

2.  Requiring  trains  to  stop  at  county 
feats. — Giadson  r.  Minnesota.  166  U.  S. 
4-^7.  41  L.  Ed.  1064;  Cleveland,  etc.,  R. 
Co.  T'.  Illinois,  177  U.  S.  514.  44  L.  Ed. 
868  (holding  that  a  statute  requiring 
trains  to  stop  at  cornty  seats  was  not  ap- 
plicable to  a  through  express  train,  where 
the  other  train  service  at  this  point  was 
sufficient    for    the    nublic    need). 

3.  Trains  carrying  mail  or  connecting 
with  interstate  trains.— Giadson  v.  Minne- 
sota. 166  U.  S.  427.  431.  41  L.  Ed.  1064; 
Cleveland,  etc..  R.  Co.  v.  Illinois.  177  U. 
S.    514,    518,    44    L.    Ed.    S6S. 

A  state  statute  requiring  every  rail- 
rond  to  stop  all  its  regular  passenger 
trains  running  wholly  within  the  state  at 
its    stations    in    all     county      scats      long 


642  CAR  TRUST  ASS0CL4TI0XS. 

CARRYING  WEAPONS.— See  the  titles  Constitutional  Law;  Weapons, 
CARRYING  ON. — The  meaning  of  the  phrase  "to  carry  on"  when  appHed  to 
business  is  well  settled.  In  Worcester's  Dictionary  the  definition  is :  "To  pros- 
ecute, to  help  forward,  to  continue,  as  to  carry  on  business."  The  definition 
given  to  the  same  phrase  in  Webster's  Dictionary  is :  '"To  continue,  as  to  carry 
on  a  desi,?n ;  to  manage  or  prosecute,  as  to  carry  on  husbandry  or  trade. "^ 
CARTON.— See  note  2. 

CAR  TRUST  ASSOCIATIONS. 

BY    ROBERT    E.    MAXWELL. 

I.  Definition,  642. 

n.  Rentals,  642. 

m.  Priority  of  Lessor's  Lien,  643. 

rv.  Receivers,   643. 

V.  Relief  upon  Return  of  Property,  643. 

CROSS  REFERENCES. 

See  the  titles  Chattel  Mortgages;  Liens;  Receivers. 

I.    Definition. 

Car  trust  leases  are  in  the  form  of  leases,  but  are.  in  substance,  a  contract  of 
purchase,  reserving  title  in  the  vendor  until  after  the  payment  of  the  contract 
price,^ 

II.    Rentals. 

For  Use  by  Receiver. — \\'hen  the  receiver  of  a  railroad  company  continues 
to  use  the  cars  lield  by  the  company  under  a  car  trust  lease,  the  lesser  is  entitled  to 
compensation  for  their  use,'*  and  in  such  case  the  rental  value  is  to  be  estimated  at 
the  contract  price  and  not  according  to  the  actual  use  of  the  property. ■'' 
Priority  of  Bent  Lien. — See  post,  "Priority  of  Lessor's  Lien,"  IIL 
Rentals  as  a  Preferred  Debt. — See  the  title  Bankruptcy,  vol.  2,  p.  792. 

enough    to    take    on    and    discharge    pas-  value   of   the   usual    and   necessary   box   of 

sengers  with  safety,  was  held  to  be  a  rea-  covering,    of   any   kind,    shall    not   be    esti- 

sonat>le    exercise    of    the    police    power    of  mated   as  part  of  the  valu-e   of  the   goods, 

the   state,   even  as  applied  to  a   train   con-  in    determining    the   amount   of   duties   for 

necting  with  a  train  of  the  same  company  which  the  goods  are  liable.     The  carton  is 

running   into   another   state,    and    carrying  a  usual  box  or  covering.     It  is  a  necessary 

some  interstate  passengers  as  well  as   the  box    or   covermg,    within    the    meaning    of 

mail.      Cleveland,    etc.,    R.    Co.   v.    Illinois,  the  law,  on  the  facts  shown  in  the  bill  of 

177   U.   S.    514,   518,   44   L.    Ed.   868;   Glad-  exceptions.      It   was   a  box   or  covering   in 

son  V.  Minnesota,  166  U.  S.  427.  41  L.  Ed.  which    the   goods   were    contained,   and    so 

1664.  was    a    charge    specifically    imposed    by    § 

1.  Cooper  Mfg.  Co.  v.  Ferguson.  113  U.  2907  of  the  Revised  Statutes;  and  §  7  of 
S.  727,  734,  28  L.  Ed.  1137.  See,  also,  the  the  act  of  1883  says  that  no  charge  im- 
title    FOREIGN    CORPORATIONS.  posed  by  §  2907  shall  be  estimated  in  as- 

Carry    on   business. — A    single    act    does  certaining  the   value   of   the   goods."      See, 

not  constitute  carrying  on  business.  Thus,  generally,   the  title   REVENUE   LAWS, 

the  sending  of  a  note  by  a  resident  of  Ala-  3^    Definition.— Kneeland     v.     American 

bama   to   Tennessee   for   discount,    and    its  Loan,    etc.,    Co.,    136    U.    S.    89,    96,    34    L. 

discounting  in  that  state  by  the  Memphis  gj    379 

company,  is  not  a  carrying  on  business  in  ^     ^^^    ^^^^           receiver.-Mver    z.    Car 

Alabama  by  the  Memphis  company.  Bam-  ^^^   ^,           ^  ^^         ^^    .^  - 

berger  z\    Schooltield.   160    L.   b.    149.    16.,  -      ,                •             r 

40    L     Fd     374       See.    generallv,    the    title  The    payment    out    ot    the    earnmgs    of 

FOREIGN  CORPORATIONS.     And  see  the    road    for    rent    of    cars    for    the    time 

DOING  BUSINESS  they   are   used   by  a   receiver    is     proper. 

2.  Carton.— fn  Oberteuflfer  v.  Robert-  Fosdick  v.  Schall,  99  U.  S.  235,  25  L.  Ed. 
son.  116  U.  S.  499.  514,  29  L.  Ed.  706,  it  is  33^ 

said;    "The  sufficient  answer  to  these  sug-  5.  How  estimated. — Kneeland  v.  Ameri- 

gestions   is,  that  they  allow   no  weight  to       can    Loan,   etc.,   Co.,   136   U.   S.   89,   103,   34 
the    declaration    of    the    statute    that    the         L.   Ed.  379. 
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III.    Priority  of  Lessor's  Lien. 

The  lien  of  a  prior  mortgage  with  a  future-acquired  property  clause  does  not 
attach  to  the  cars  upon  their  delivery  to  the  company  so  as  to  defeat  the  lessor's 
reclamation  of  tlieni  as  against  the  mortgagee* 

Lien  for  Rents. — Where  upon  failure  of  the  railroad  company,  the  lessor 
takes  possession  of  his  rolling  stock,  a  reasonable  rental  value  of  such  property 
has  not  priority  to  mortgage  indebtedness ;  but  where  a  receiver  is  appointed 
and  takes  possession  of  the  rolling  stock  and  continues  to  operate  the  road,  on 
the  request  of  a  trustee  of  a  mortgage  on  the  road,  the  rentals  will  have  priority 
to  the  mortgage  debt  upon  the  foreclosure  of  the  mortgage.^ 

IV.     Receivers. 

Not  Bound  by  Contract  to  Purchase. — Rolling  stock  was  h^Id  by  a  railroad 
company  under  a  car  trust  lease  which  provided  that  if  the  railroad  company  could 
not  purchase  the  stock  within  a  certain  time,  it  should  be  returned  to  the  lessor.  A 
receiver  appointed  upon  the  insolvency  of  the  railroad  company,  was  not  bound 
by  the  contract  to  purchase,  but  could  have  returned  the  property,  upon  comply- 
ing with  the  term  of  the  contract  in  respect  to  the  lease." 

V.   Relief  upon  Return  of  Property. 

A  provision  in  a  car  trust  lease  provided  that  if  the  railroad  could  not  purchase 
within  a  certain  time,  the  company  should  return  the  property  to  the  lessor  at 
the  expiration  of  the  contract,  in  good  order  and  condition.  If  a  railway  com- 
pany becomes  so  deeply  involved  as  to  be  unable  to  pay  its  current  debts  in  the 
ordinary  course  of  business,  it  should  be  released  from  its  obligation  upon  re- 
turning the  property." 

Forfeiture   of  Payments   Made. — In  the  absence  of  a  provision   in  a  car 


4.  Priority  of  lessor's  lien. — Fosdick  v. 
Schall.  99  U.  S.  2:5,-3.  25  L.  Ed.  339;  Frs- 
dick  V.  Car  Co.,  99  U.  S.  256,  25  L.  Ed. 
344;  Myer  v.  Car  Co.,  102  U.  S.  1.  26  L. 
Ed.    59. 

The  mortgagees  are  in  no  sense  pur- 
chasers of  the  cars.  The  mortgage  at- 
taches to  the  cars,  if  it  attaches  at  all, 
because  they  are  "'after-acquired"  prop- 
erty of  the  company;  but  as  to  that  class 
of  property  it  is  well  settled  that  the  lien 
attaches  subject  to  all  the  conditions  with 
which  it  is  encumbered  when  it  comes 
into  the  hands  of  tlie  mortgagor.  .  The 
mortgagees  take  just  such  an  interest  in 
the  property  as  the  mortgagor  acquired; 
no  more,  no  less.  These  cars  were 
"loose  property  susceptible  of  separate 
ownership  and  separate  liens,"  and  "such 
liens,  if  binding  on  the  railroad  company 
itself,  are  unaffected  by  a  prior  general 
mortgage  given  by  the  company  and 
paramount  thereto."  Fosdick  v.  Schall, 
99    U.    S.    235.    25 1.    25    L.    Ed.    339. 

The  rulins?  in  Fosdick  v.  Schall,  99  U. 
S.  235.  25  L.  Ed.  339,  that  where  a  con- 
tract between  A  and  a  railroad  company 
for  furnishing  it  cars  provides  tliat  they 
shall  be  his  property  mitil  paid  for.  a 
pre-exist'ng  mortgage  by  tlip  compnrv  of 
all  its  then  property,  or  'liai  wliich  it 
micrht  thereafter  acrniire,  does  not  sub- 
ordinate the  claim  of  A.  for  the  price  of 
the  cars  to  the  Hen  of  the  mortgagees, 
reaftirmcd   and   applied   to   this   case.    Fos- 


dick  V.    Car    Co.,    99    U.    S.    256.    25    L.    Ed. 
344. 

Under  an  Iowa  statute. — Such  contracts 
are  bindinci'  between  the  parties  thereto, 
and  the  failure  to  record  it  does  not  ren- 
der the  cars  subject  to  the  lien  of  a  mort- 
gage upon  all  the  property  which  the 
company  then  possessed  or  might  there- 
after acquire.  Myer  v.  Car  Co.,  102  U. 
S.  1,  26  L.  Ed.  59.  See,  generally,  the  title 
CHATTEL  MORTGAGES. 

5.  Lien  for  rents. — Kneeland  v.  Ameri- 
can Loan,  etc.,  Co..  136  U.  S.  89,  101,  34 
L.    Ed.    379. 

6.  Not  bound  by  contract  to  purchase. 
— Sunflower  Oil  Co.  v.  Wilson.  142  U.  S. 
313.   35    L.    Ed.   1025. 

The  receiver  did  not  simply,  by  virtue 
of  his  appointment,  become  liable  upon 
the  covenants  and  agreements  of  the 
railway  company.  Upon  taking  posses- 
sion of  the  property,  the  receiver  was  en- 
titled to  a  reasonable  time  to  elect 
whether  he  would  adopt  this  contract  and 
make  it  his  own.  or  whether  he  would 
insist  upon  the  inability  of  the  companv 
to  pay,  and  reti>rn  the  property  in  good 
order  and  cnnditinn.  paying,  of  course, 
the  stipulated  rental  for  it  so  long  as  he 
used  it.  Sunflower  Oil  Co.  v.  Wilson  143 
U.  S.  313.  332.  35   L.  Ed.   1025. 

7.  Relief  upon  return  of  property. — 
Sunflower  Oil  Co.  v.  Wilson.  142  U  S. 
313.  321,  35   L.   Ed.   1025. 


644 


CASE. 


trust  lease,  a  provision  of  which  is  if  t!ie  railroad  company  does  not  purchase 
within  a  certain  time  it  should  return  the  properly  to  the  lesser,  forfeiting  r^iy- 
ments  already  made  for  the  equipuicnt  in  case  of  failure  to  complete  the  purchase, 
it  is  open  to  doubt  whether  an  action  at  common  law  would  lie  to  recover  such 
payments.^ 

CASE. — See  the  titles  Acttoxs,  vol.  1.  pp.  93.  100:  Cot-rts:  Removal  of 
Causes;  Trespass.  A^d  see  ^UIT.  A  case  is  a  suit  in  law  or  equit}-.  instituted 
according  to  the  regular  course  of  judicial  proceeaings.^ 


8.  Forfeiture  ci  payment  made. — Sun- 
flower Oil  Co.  v.  Wilson,  142  U.  S.  313, 
324,   35    L.    Ed.    1025. 

Relief  in  equity. — There  seems  to  be 
no  doubt,  however,  that  a  court  of  equity 
may  require  the  return  of  the  mone\'' 
paid,  less  the  amount  of  anj-  damage  sus- 
tained to  the  property,  and  a  reasonable 
compensation  for  the  use  of  the  same, 
particularly  if  there  be  a  clause  in  the 
contract  providing  that  upon  a  certain 
contingency  the  property'  shall  be  re- 
turned to  the  seller.  Sunflower  Oil  Co. 
V.  Wilson,  142  U.  S.  313,  324,  35  L.  Ed. 
1025. 

1.  Case. — Pacific  Steam,  etc.,  Co.  v 
United  States,  1S7  U.  S.  447.  451,  47  L. 
Ed.  253;  Kendall  z\  United  States,  12  Pet. 
524,  634,  9   L.   Ed.  1181. 

In  La  Abra  Silver  Mining  Co.  v.  United 
States,  175  U.  S.  423,  457,  44  L.  Ed.  223. 
the  court  said:  ''Under  the  principles  es- 
tablished in  the  cases  above  cited,  the  ob- 
jections urged  against  the  jurisdiction  of 
the  court  of  claims  and  of  this  court  can- 
not be  maintained,  if  the  present  proceed- 
ing involves  a  right  which  in  its  nature  is 
susceptible  of  judicial  determination,  and 
if  the  determination  of  it  by  tJie  court  of 
claims  and  by  this  court  is  not  simply 
ancillary  or  advisory  but  is  the  final  and 
indisputable  basis  of  action  by  the  par- 
ties." 

In  American  Ins.  Co.  f.  Canter,  1  Pet. 
545,  7  L.  Ed.  243,  it  is  said:  "Jurisdiction 
over  the  case,  does  not  constitute  the 
case  itself." 

Case;,  and  controversies. — By  the  terms 
"cases  and  controversies,"  used  in  the  ju- 
dicial article  of  the  constitution  "are 
intended  the  claims  or  contentions  of  liti- 
gants brought  before  the  courts  for  adju- 
dication by  regular  proceedings  estab- 
lished for  the  protection  or  enforcement 
of  rights,  or  the  prevention,  redress,  or 
punishment  of  wrongs.  Whenever  the 
claim  or  contention  of  a  partj-  takes  such 
a  form  that  the  judicial  power  is  capable 
of  acting  upon  it,  then  it  has  become  a 
case  or  ccntroversv."  Smith  z\  Adams, 
130  U.  S.  167,  173,  32  L.  Ed.  895.  See  the 
title  COURTS. 

A  preliminary  examination  before  a 
United  States  commissioner  cannot  be 
considered  a  case  pending  in  any  court  of 
the  United  States.  Todd  v.  United  States. 
158   U.   S.   278,  284.  39  L.   Ed.  932. 

Proceedings    against    witness. — In     Os- 


born  z:  United  States  Bank,  9  Wheat.  733. 
819,  6  L.  Ed.  204.  it  is  said:  "This  clause  en- 
ables the  judicial  department  to  receive 
jurisdiction  to 'the  full  extent  of  the  con- 
stitution, laws  and  treaties  of  the  United 
States,  when  an}'  question  respecting  them 
shall  assume  such  a  form  that  the  judicial 
power  is  capable  of  acting  on  it.  That 
power  is  capable  of  acting  only  when  the 
subject  is  submitted  to  it,  b}'  a  part}-  who 
asserts  his  rights  in  the  for:n  prescribed 
by  law.  It  then  becomes  a  case."  See, 
also.  Interstate  Commerce  Commission  z. 
Brimson,  154  U.  S.  475,  33  L.  Ed.  1047. 
and  in  that  case  it  was  held  that  a  pro- 
ceeding against  a  witness  refusing  to  tes- 
tiiv  and  produce  documents  before  the  in- 
terstate commerce  commission,  was  a 
case. 

Trial  of  title  to  office.— In  Boyd  v. 
Thayer,  143  U.  S.  135.  161,  36  L.  Ed.  103, 
it  is  said:  "Each  state  has  the  power  to 
prescribe  the  qualifications  of  its  officers, 
and  the  manner  in  which  they  shall  be 
chosen,  and  the  title  to  officers  shall  be 
tried,  whether  in  the  judicial  courts  or 
otherwise.  But,  when  the  trial  is  in  the 
courts,  it  is  a  'case.'  "  See,  generally,  the 
title  PUBLIC  OFFICERS. 

Authority  of  United  States  Officer. — 
In  United  States  v.  Lee.  106  U.  S.  196, 
219,  27  L.  Ed.  171,  it  is  said:  "The  posi- 
tion assumed  here  is  that,  however  clear 
his  rights,  no  remedy  can  be  afforded  to 
him  when  it  is  seen  that  his  opponent  is 
an  officer  of  the  United  States,  claiming  to 
act  under  its  authority;  for,  as  Mr.  Chief 
Justice  Marshall  says,  to  examine  whether 
this  authority  is  rightfully  assumed  is  the 
exercise  of  jurisdiction,  and  must  lead  to 
the  decision  of  the  merits  of  the  question. 
The  objection  of  the  plaintiff's  in  error 
necessarily  forbids  any  inquiry  into  the 
truth  of  the  assumption  that  the  parties 
setting  up  such  authority  are  lawfully  pos- 
sessed of  it;  for  the  argument  is  that  the 
formal  suggestion  of  the  existence  of  such 
authority  forbids  anj-  inquiry  into  the 
truth  of  the  suggestion.  But  why  should 
not  the  truth  of  the  suggestion  and  the 
lawfulness  of  the  authority  be  made  the 
subject  of  judicial  investigation?  In  the 
case  supposed,  the  court  has  before  it  a 
•^laintiff  capable  of  suing,  a  defendant  who 
has  no  personal  exemption  from  suit,  and 
a  cause  of  action  cognizable  in  the  court 
— a  case  within  the  meaning  of  that  term, 
as    employed   in    the   constitution    and   dc- 
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CASE  AGREED.— See  the  title  Agreed  Case,  vol.  1,  p.  204. 

CASES  CERTIFIED.— See  the  title  Appeal  and  Error,  vol.  2,  p.  22. 

CASE  STATED. — See  the  title  Exceptions,  Bill  of,  and  Statement  of 
Facts  on  Appeal. 

CAS  FORTUITS.— See,  also,  Act  of  God,  vol.  1,  p.  115.     See  note  1. 

CASH. — Cash  means  ready  money  or  money  in  hand  either  in  current  coin  or 
other  legal  tender  or  in  bank  bills  or  checks  paid  and  received  as  money. - 

CASHIERS. — See  the  title  Banks  and  Banking,  ante,  p.  87. 

CASH  VALUE.— See  Actual,  vol.  1,  p.  115. 

CAST  AWAY.— See  note  3. 

CASTS  OF  SCULPTURE.- See  note  4. 

CASUAL  EJECTOR.- See  the  title  Ejectment. 

CA.3UALTY. — An  accident  or  casualty,  according  to  common  tniderstanding, 
proceeds  from  an  unknown  cause  or  is  an  unusual  effect  of  a  known  cause. 
Either  mav  be  properh'  said  to  occur  bv  chance  and  unexpectedly .-^ 

CASUALTY  INSURANCE.— See  the  title  Accident  Insurance,  vol,  1,  p.  58. 


lined  bv  the  decisions  of  this  court."  See; 
generafly,  the  title  UNITED  ST.\TES. 

Wills. — A  trial  by  jury  of  an  issue  as  to 
the  capacity  of  a  testator  has  been  held  to 
be  a  case.  'Ormsby  v.  Webb.  i:!4  U.  S.  47, 
33  L.  Ed.  805.  .And  so  proceedings  to  re- 
voke a  will  have  been  held  to  be  a  case. 
Carter  v.  Cutting,  8  Cranch  251,  3  L.  Ed. 
553. 

Case  in  the  sense  of  trespass  on  the 
case. — In  Carrol  v.  Green,  92  U.  S.  ".()'.>. 
513,  23  L.  Ed.  738,  it  is  said:  "Case  is  a 
generic  term,  which  embraces  many  dif- 
ferent species  of  actions.  'There  are  two, 
however,  of  more  frequent  use  than  any 
other  form  of  action  whatever;  these  are 
assumpsit  and   trover.'     Steph.   Plead.   IS." 

Cases  in  law  and  equity  arising  under 
the  constitution  or  laws  of  the  United 
States,  see   the  title   COURTS. 

Case  affecting  an  ambassadcr. — Si=e  t!^j 
title  AMBASSADORS  AND  CONSULS, 
vol.   1,  p.   285. 

Case  and  cause  used  synonymously. — 
See  the  title  ACTIONS,  vol.  1,  p.  100. 

Case  arising  out  of  treaty. — See  the  ti- 
tles COURTS;  TREATIES. 

Cases  in  admiralty. — See  the  titles  .\D- 
MIRALTY.  vol.  1,  p.  119;  COURTS.  And 
see  American  Ins.  Co.  v.  Canter,  1  Pet. 
511,   545,  7  L.    Ed.   243. 

1.  Cas  fcrtuits. — In  Viterbo  z).  Fried- 
landcr,  120  U.  S.  707.  727.  30  L.  Ed.  77G,  it 
is  said:  "In  the  French  column,  Cas  for- 
tuits  are  defined  as  'Evcnemens  occasiones 
par  une  force  a  laquelle  on  ne  pent  pas 
resister,'  or  events  caused  by  a  force  that 
one  cannot  resist;  opposite  to  which  in 
the  English  column  is.  'Fortuitous  event 
is  that  which  happens  by  a  cause  which 
we  cannot  resist.'  But  on  turning  back  to 
the  other  articles,  we  find  the  French  cas 
fortuit  rendered  in  English  in  various 
ways;  as  "unforeseen  event,'  as  'unforeseen 
accident,'  as  fortuitous  event,'  as  'fortui- 
tous accident,'  as  'accident.'  and  as 
chance.'  In  one  place,  'cas  fortuit  ou 
force  majeure'  is  rendered  'fortuitous 
event  or  irresistible  force,"  and  in  another, 
'accidental     and     uncontrollable      events;' 


thus   treating   the    two   alternative    expres- 
sions as  synonymous." 

2.  Cash. — In  re  Palliser,  136  U.  S.  257, 
263.  34   L.   Ed.  514. 

An  act  of  congress  forbade  postmasters 
to  sell  or  dispose  of  postage  stamps  ex- 
cept for  cash.  The  court  said:  "The 
word  cash  in  this  statute,  as  in  common 
ipeech,  means  ready  money,  or  money  in 
land,  either  in  current  coin  or  other  le- 
ra!  tender,  or  in  bank  bills  or  checks  paid 
and  received  as  monej',  and  does  not  in- 
clude promises  to  pay  money  in  the  future. 
A  sale  on  credit  is  not.  ordinarily  speak- 
ing, and  in  the  absence  of  any  evidence 
of  usage,  a  sale  for  cash,  within  the  mean- 
ing of  that  word  as  used  in  statutes  or 
contracts.  Muller  r.  Norton,  132  U.  S. 
501.  33  L.  Ed.  397."  In  re  Palliser.  136  U. 
S.  257.  263,  34  L.   Ed.   514. 

In  Muller  v.  Norton,  132  U.  S.  501,  507, 
33  L.  Ed.  397,  it  is  said:  "A  positive  di- 
rection to  'convert'  the  property  assigned 
'into  cash  as  soon  and  upon  the  best  terms 
possible  for  the  best  interest  of  our  cred- 
itors,' can  hardly  be  construed  into  a  dis- 
cretionary authority  to  sell  on  credit,  with- 
out doing  violence  to  the  well  estab- 
lished rule  that  the  power  to  sell  on  credit 
will  not  be  inferred  from  language  sus- 
ceptible of  a  difTcrent  construction.  Bur- 
ril!  on   Assignments,  ^  224." 

3.  Cast  away. — In  United  States  r. 
Johns,  4  Dall.  412,  417,  1  L.  Ed.  888.  it  is 
said:  "To  destroy  a  vessel  is  to  unfit  her 
for  service,  beyond  the  hopes  of  recov- 
ery, by  ordinary  means.  This,  in  extent 
of  the  injury,  is  synonymous  with  cast 
away.  It  is  the  generical  term:  casting 
away  is  a  species  of  destroying,  as  burn- 
ing is.  Both  mean  such  an  act  as  causes 
a  vessel  to  perish,  or  be  lost,  so  as  to  be 
irrecoverable  by  ordinary  means." 

4.  Casts  of  sculpture. — See  Benziger  t'. 
United  States,  192  U.  S.  38,  48  L.  Ed.  331. 
See.  generally,  the  title  REVENUE 
LAWS. 

5.  Casualty. — Chicago,  etc..  R.  Co.  ;•. 
Pullman  Car  Co.,  139  U.  S.  79,  86,  35  L. 
Ed.  97. 
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CAJ'BAT  EMPTOR. 


CASUS  FORTUITUS.— See  note  1. 

CATCHING  BARGAINS. — As  to  aid  in  equity  to  carry  out  an  unconscion- 
able bargain,  see  the  title  Equity. 

CATTLE.— See  note  2. 

CAUSA  MORTIS.— See  the  title  Gifts. 

CAUSA  PROXIMA  NGN  REMOTA  SPEOTATUR.— See  the  title  Negli- 
ge xce.     And  see  Remote  Cause. 

CAUSE. — See,  also,  the  title  Actions,  vol.  1,  p.  100.     See  note  3. 

CAUSE  OF  ACTION.— See  the  title  Actions,  vol.  1,  p.  100. 

CAVEAT. — See  the  titles  Patents;  Public  Lands.  As  to  review  of  judg- 
ments on  a  caveat,  see  the  tide  Appeal  and  Error,  vol.  1,  p.  429. 

CAVEAT  EMPTOR.— See  the  titles  Judicial  Sales;  Vendor  and  Pur- 
chaser. 


1.  Casus  fortuitus. — In  the  Majesti:, 
166  U.  S.  375.  386.  41  L.  Ed.  1039,  it  is 
said:  "A  casus  fortuitus  was  defined  in  the 
civil  law  to  be.  quod  damno  fatali  con- 
tingit.  cuivis  diligentissimo  possit  contin- 
gere.  It  is  a  loss  happening  in  spite  of  ail 
human  effort  and  sagacity."  See  ACT 
OF  GOD,  vol.   1,  p.  115. 

1.  Cattle. — Hogs  have  been  held  to  be 
within  the  term  cattle  where  a  bank  had 
guaranteed  a  person's  draft  against  ship- 
ments of  cattle.  The  court  said:  "That 
stock  of  some  kind  formed  part  of  the 
guarantee  is  quite  plain,  but  is  the  word 
cattle  in  this  connection  to  be  confined  to 
neat  cattle  alone,  that  is,  cattle  of  the  bo- 
vine genus?  It  is  often  so  applied,  but 
it  is  'also  a  collective  name  for  domestic 
quadrupeds  generally,  including  not  only 
the  bovine  tribe,  but  horses,  asses,  mules, 
sheep,  goats,  and  swine.'  Worcester's 
Dictionary,  in  verbo,  'Cattle.'  In  its  lim- 
ited sense  it  is  used  to  designate  the  dif- 
ferent varieties  of  horned  animals,  but  it 
is  also  frequently  used  with  a  broader  sig- 
nification as  embracing  animals  in  general 
which  serve  as  food  for  man.  In  Eng- 
land, even  in  a  criminal  case,  where  there 
is  a  greater  strictness  of  construction  than 
in  a  civil  controversy,  pigs  were  held  to  be 
included  within  the  words  "any  cattle.'  Rex 
V.  Chappie,  Russell  &  Ryan,  Crown  Cases, 
77."  Decatur  Bank  v.  St.  Louis  Bank,  21 
Wall.  204,  299.  22  L.  Ed.  SfiO.  See  the  ti- 
tle  ANIMALS,  vol.   1,  p.  316. 

3.  Cause. — In  Ex  parte  Milligan,  4  Wall. 

2,  112,  18  L.  Ed.  281.  it  is  said:  "In  any  le- 
gal sense,  action,  suit,  and  cause,  are  con- 
vertible terms." 

Habeas  corpus  proceedings  have  been 
held  a  cause.     Ex  parte  Milligan,  4  Wall. 

3,  112.   18   L.   Ed.   281. 

Proceedings  for  the  removal  of  a  pris- 
oner for  trial  from  one  district  to  another 
has  been  held  not  to  be  a  cause  within  a 


proper  proceeding  for  clerk's  fees.  The 
court  said:  "No  objection  is  made  to  the 
particulars  of  this  item,  except  to  the 
charge  for  docketing  and  indexing,  which 
cannot  be  allowed,  as  the  proceeding  is 
not  a  cause  within  the  meaning  of  §  828, 
providing  for  docket  fees.  The  applica- 
tion to  the  judge  is  a  summary  one,  and 
accompanied  by  a  copy  of  the  indictment, 
information,  or  commitment  of  the  com- 
missioner before  whom  he  has  been  ex- 
amined and  ordinarily  no  evidence  is  re- 
quired except  as  to  the  identity  of  the  ac- 
cused, when  the  judge  issues  a  warrant 
for  his  removal,  and  no  papers  are  re- 
quired to  be  filed  with  the  clerk."  United 
States  V.  King,  147  U.  S.  676.  682,  37  L. 
Ed.  331.  But  in  United  States  v.  Payne, 
147  U.  S.  687,  690.  37  L.  Ed.  332.  a  scire 
facias  upon  a  recognizance  was  held  a 
cause.  The  court  said:  "While  a  scire 
facias  to  revive  a  judgment  is  merely  a 
continuation  of  the  original  suit,  (Frier- 
son  V.  Harris,  94  Amer.  Dec.  223,  notes), 
a  scire  facias  upon  a  recognizance,  or  to 
annul  a  patent,  or  for  other  similar  pur- 
poses, is  as  much  an  original  cause  as  an 
action  of  debt  upon  a  recognizance,  or  a 
bill  in  equity  to  annul  a  patent.  Winder 
V.  Caldwell,  14  How.  434.  443,  14  L.  Ed. 
487;  United  States  v.  Stone,  2  Wall.  525. 
535,   17  L.   Ed.  765." 

Persons  affected  by  the  cause. — In 
Blyew  r.  United  States,  13  Wall.  581,  595, 
20  L.  Ed.  638,  it  is  said:  "We  regard, 
therefore,  the  United  States  v.  Ortega, 
11  Wheat.  467,  6  L.  Ed.  521.  as  an  author- 
ity directly  in  point  to  the  effect  that  wit- 
nesses in  a  criminal  prosecution  are  not 
persons  affected  by  the  cause." 

As  to  proximate  cause,  see  the  title 
NEGLIGENCE 

Cause  and  case  used  synonymously. — 
See  the  title  ACTIONS,  vol.  1,  p.  110,  and 
see  Holmes  v.  Jennison,  14  Pet.  540,  586, 
10  L.  Ed.  579. 


CEMETERIES. 

CROSS  REFERENCES. 

See  the  titles  Associations,  vol.  2,  p.  633 ;  Beneficial  and  Benevolent  As- 
sociations, ante,  p.  211;  Charities;  Conflict  of  Laws;  Dead  Bodies;  Dedi- 
cation ;  Perpetuities  ;  Trusts  and  Trustees. 

Power  of  Congress  to  Regulate  Cemetery  Associations. — Congress  has 
authority,  under  a  power  reserved  to  it  in  the  charter  of  a  cemetery  association 
incorporated  in  the  District  of  Columbia,  to  make  regulations  to  protect  all  parties 
interested  in  such  cemetery. ^ 


1.  After  the  cemetery  (which  is  in  the 
District  of  Cohnnbia)  had  been  laid  out, 
improved  and  used  for  the  burial  of  the 
dead  for  more  than  twenty  years,  and 
two  thousand  burial  lots  had  been  sold, 
it  was  a  reasonable  exercise  of  the  re- 
served power  of  congress  to  authorize 
the  owners  in  good  faith  of  lots  upon 
which  burials  had  been  made,  to  elect  a 
majority  of  the  trustees,  in  whom  should 
be  vested  the  control  and  management  of 
the  cemetery,  with  a  due  regard  to  the 
equitable  rights  of  all  persons  having  any 
vested  interest  therein;  and  to  provide 
that  a  portion  only  of  the  receipts  aris- 
ing from  the  future  sale  of  lots  should  be 
paid  to  the  original  proprietors,  and  the 
rest  devoted  to  the  improvement  and 
maintenance  of  the  cemetery.  Close  v. 
Glenwood  Cemetery,  107  U.  S.  466.  475, 
27    L.    Ed.    408. 

A  cemetery  company  was  incorporated 
in  1854  by  an  act  of  congress,  which  au- 
thorized it  to  purchase  and  hold  ninety 
acres  of  land  in  the  District  of  Columbia, 
and  to  receive  gifts  and  bequests  for  the 
purpose  of  ornamenting  and  improving 
the  cemetery;  enacted  that  its  aflfairs 
should  be  conducted  by  a  president  and 
three  other  managers,  to  be  elected 
annually  by  the  votes  of  the  proprietors, 
and  to  have  power  to  lay  out  and  orna- 
ment the  grounds,  to  sell  or  dispose  of 
burial  lots,  and  to  make  by-laws  for  the 
conduct  of  its  affairs  and  the  government 
of  lot  holders  and  visitors;  fixed  the 
amount  of  the  capital  stock,  to  be  divided 
among  the  proprietors  according  to  their 
respective  interej^ts;  and  provided  that  the 
land  dedicated  to  the  purposes  of  a 
cemetery  should  not  be  subject  to  taxa- 
tion of  any  kind,  and  no  highways  should 
be  opened  through  it,  and  that  it  should 
be  lawful  for  congress  thereafter  to  alter, 
amend,  modify  or  repeal  the  act.  Pres- 
ently afterwards  thirty  of  the  ninety  acres 
were  laid  out  as  a  cemetery,  the  ceme- 
tery was  dedicated  by  public  religious 
services,  and  a  pamphlet  was  published, 
containing  a  copy  of  the  charter,  a  list  of 
the    officers,    an    account    of   the    proceed- 


ings   at    the     dedication,      describing      the 
cemetery        as        "altogether       comprising 
ninety    acres,    thirty    of    which     are      now 
fully    prepared    for    interments,"    and    the 
by-laws    of   the     corporation,      which      de- 
clared that  all  lots  should  be  held  in  pur- 
suance   of    the    charter.      No     stock      was 
ever  issued.     But  the  owner  of  the  whole 
tract,  named  in   the   ch.->.rter  as  one   of  the 
original    associates,    and    in    the    list    pub- 
lished   in    the    pamphlet    as    the    president 
and  a  manager  of  the  corporation,   know- 
ing all   the  above   facts,  and   never  object- 
ing  to   the    appropriation   of   the    property 
as    appearing    thereby,     for      more      than 
twenty  years   managed   the   cemetery,  sold 
about   two  thousand   burial  lots,   and  gave 
to   each   purchaser   a    copy   of   the   pamph- 
let, and  a  deed  of  the  lot,  signed  by  him- 
self  as  president,   bearing   the   seal   of   the 
corporation,      and      liaving      the      by-law^ 
printed   thereon.     Tn   1877  congress  passed 
an   act,   amending   the   charter   of  the   cor- 
poration,  providing   that   its   property   and 
affairs  should  be  managed,  so  as  to  secure 
the    equitable    rights    of    all    persons    hav- 
ing  any   vested    interest    in    the   cemetery, 
by  a   board   of  five   trustees   to   be   elected 
annually,   three   by   the   proprietors   of  lots 
owned  in   good  faith   upon   which   a   burial 
had   been    made,   and   two   by   the    o-riginai 
proprietors;     and     that     of    the    gross    re- 
ceipts arising  from  the  future  .saU  of  lots. 
one-fourth    should     be    annually    paid    by 
the    trustees    to    the    original    proprietors 
and   the   rest   be   devoted    to   the   improve- 
ment   and    maintenance    of    the    cemetery. 
Held,  that  the  act  of  1877  was  a  constitu- 
tional   exercise    of    the    power    of    amend- 
ment reserved  in  the  act  of  1854;  that  the 
owner   of   the   land   was   estopped   to   deny 
the   existence   of  the  corporation,   the   set- 
ting apart  of  the  whole  ninety  acres  as   a 
cemetery,  and  the  right  of  the  lot  holders 
to    elect   a   majority    of   the    trustees;    aiid 
tliat    he    was    in    equity    bound    to    co^^  oy 
the  whole  tract  to  the   corporation  in   fee, 
and    to    account    to    the    corporation      tor 
three-fourths  of  the  sums  received  by  him 
from   sales   of   lots   since    the   act  of   1ST7; 
and  the  corporation  to  pay  him  one-fourth 
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Right  of  City  to  Make  a  Conveyance  of  Land  Purchased  for  Cemetery. 

A  citv  has  a  right,  under  a  general  power  of  ahenation  conferred  by  charter. 

to  make  a  conve\-ance  of  land,  purchased  by  it  for  a  cemetery. - 

Effect  of  Rule  against  Perpetuities. — A  conveyance  of  land  in  perpetual 
trust  to  a  cemeterv  association  is  not  invalid  because  contrary  to  the  rule  against 
perpetuities,  for  property  may  be  given  to  a  charity  in  perpetuity.^ 

Improvment  and  Maintenance. — It  is  the  duty  of  a  cemetery  association  to 
keep  the  grounds  in  repair  and  in  good  order .^ 


of  the  gross  receipts  from  future  sales  of 
lots  Close  V.  Glenwood  Cemetery,  107 
U.    S.    466.    27    L.    Ed.    40S. 

2.  The  act  of  congress,  approved  May 
21,  1872,  c.  187.  17  Stat.  140.  was  entitled 
"An  act  to  enable  the  City  of  Denver  to 
purchase  certain  lands  in  Colorado  for 
a  cemetery."  and  it  authorized  the  mayor 
of  the  city  to  enter,  at  the  minimum  price, 
certain  lands,  inch'dirg  the  land  in  ques- 
tion, "to  be  held  and  used  for  a_  burial 
place  for  said  city  and  vicinity."  The 
price  was  paid  and  a  patent  was  issued 
purporting  to  .convey  to  the  "mayor  in 
trust  for  said  city  and  to  his  successors" 
the  said  land,  not  referring  to  the  above 
act  otherwise  than  by  the  words  "in  con- 
formity with  the  several  acts  of  congress 
in  such  case  made  and  provided."  This 
paient  was  confirmed  by  an  act  of  con- 
gress approved  January  25.  1890.  Held, 
that  title  was  in  the  city,  and  that  it  had 
power  to  convey  the  land.  Wright  v. 
Morgan,  191   U.   S.   55.   56.   48   L.   Ed.   89. 

s/See  the  title  CHARITIES. 

Section  669  of  the  Code  of  the  District 
©f  Columbia,  permitting  cemetery  asso- 
ciations which  are  incorporated  in  the 
district  to  take  grants  in  trust  for  the 
perpetual  maintenance  of  cemeteries,  is 
not  rendered  invalid  by  §  1023.  which 
Kmits  trusts  to  a  life  or  lives  in  being  and 
21  years  thereafter.  Iglehart  v.  Igle- 
hart.  204  U.  S.  478,  483.  484.  51  L.  Ed. 
575. 

By  the  act  of  congress  of  May  5,  1870, 
c.  80,  §  5,  re-enacted  in  the  Revised  Stat- 
utes of  the  District  of  Columbia,  provision 
kas  been  made  for  the  voluntary  incorpo- 
ration of  cemetery  associations  in  the  Dis- 
trict of  Columbia;  and  "any  person  or 
persons  desiring  to  dedicate  any  lot  of 
land,  not  exceeding  five  acres,  as  a  burial 
ground  or  place  for  the  interment  for  the 
lead,  for  the  use  of  any  society,  associa- 
tion or  neighborhood."  may  convey  such 
land  by  deed  to  the  District  of  Columbia, 
"specifying  in  such  deed  the  society,  as- 
sociation or  neighborhood  for  the  use  of 
which  the  dedication  is  desired  to  be 
made,  and  thereby  vest  the  title  to  such 
land  in  perpetuitv  for  the  uses  stated  in 
the  deed."  16  Stat.  106,  107;  Rev.  Stat., 
D.  C,  §§  594-604.  Hopkins  v.  Grimshaw, 
165  U.  S.  342,  352.  41   L.  Ed.  739. 

Congress  permits  in  the  district  ex- 
actl}^  what  is  provided  for  in  this  will, 
namely,   a    trust   to   a    cemetery    (incorpo- 


rated') association  for  the  maintenance  of 
5  lot  and  a  mcnur.ient  in  perpetual  good 
order  and  ccnditicn.  The  law  in  New 
York  in  regard  to  Greenwood  Cemetery 
permits  the  same  kind  of  a  trust.  Igle- 
hart V.  Iglehart.  204  U.  S.  478,  485.  51  L- 
Ed.   575.     See  the  title  PERPETUITIES. 

4.  When  the  lots  were  all  sold,  the  pe- 
cuniary interest  of  the  associates  or 
shareholders  would  disappear;  but  the 
duty  to  keep  up  the  cemetery  would  re- 
main. Close  V.  Glenwood  Cemeterj-,  107 
U.    S.   466,   475.    27    L.    Ed.   408. 

"It  was  held  out  to  the  lot  holders, 
not  onlj-  that  the  ground  immediately 
available  for  burial  should  remain  set 
apart  for  that  object,  but  that  the  ceme- 
tery should  be  forever  under  the  protec- 
tion of  a  perpetual  corporation,  charged 
with  the  duty  of  laying  out  and  ornament- 
ing the  grounds,  capable  of  receiving, 
gifts  and  bequests,  and  empowered  to 
make  by-laws  for  the  regulation  of  the 
aflfairs  of  the  corporation;  and  the  whole 
property  was  described  as  dedicated  to 
the  purposes  of  the  cemetery-,  not  neces- 
sarily that  the  whole  should  be  laid  out 
into  lots,  brt  that  it  should  all  belong  to 
the  institi  tion  and  be  available  for  its 
general  objects.  This  was  not  to  be  a 
mere  graveyard  in  which  each  lot  holder 
acquired  a  piece  of  ground  in  which  to 
bury  his  dead,  and  at  the  same  time  be- 
come chargeable  with  the  sole  care  of  his 
particular  lot;  but  the  lot  holders  them- 
selves became  subject  to  by-laws  and 
regulations  having  reference  to  the  in- 
stitution as  an  entirety,  and  the  perpetual 
preservation  of  the  cemetery  as  an  orna- 
mental and  convenient  place  for  inter- 
ment and  for  resort  by  the  relatives  of 
the  dead."  Close  v.  Glenwood  Cemeterv. 
107   U.   S.    466.   477.   27   L.    Ed.   408. 

Section  669  (subchapter  6,  relating  to 
"Cemetery  Associations,"  of  chapter  18» 
relating  to  "Corporations")  provides  in 
substance  that  it  shall  be  lawful  for  ceme- 
tery associations  incorporated  under  the 
laws  of  the  district  to  take  and  hold  any 
grant,  etc..  upon  trust,  to  apply  the  income 
thereof  under  the  direction  of  the  asso- 
ciation for  the  embellishment,  preserva- 
tion, renewal  or  repair  of  any  cemetery 
lot  or  any  tomb  or  monument  or  other 
structure  thereon,  according  to  the  terms 
of  such  grant,  and  the  supreme  court  of 
the  district  is  given  the  power  and  juris- 
diction to  compel  the   due  performance  cf 
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Injunction  to  Restrain  Injury. — Equity  has  jurisdiction  to  grant  a  perpetual 
injunction  against  persons  who  are  disturbing  or  interferring  with  a  burial 
ground.^ 

CENSUS.— See  note  1. 

CERA  IMPRE3SA.— See  note  2. 

CERTIFICATE.— See  note  3. 

CERTIFICATE  OF  ACKNOWLEDGMENT.— See  the  title  Acknowledg- 
ments, vol.  1,  p.  84. 

CERTIFICATE  OF  AUTHENTICATION  OF  FOREIGN  LAWS.— See  the 
title  Foreign  Laws. 

CERTIFICATE  OF  CLERK  IN  DOCKETING  AND  DISMISSING 
CAUSES. — See  the  title  Appeal  and  Error,  vol.  2,  p.  239. 

CERTIFICATE  OF  CORRECTNESS  OF  DISBURSING  OFFICER'S 
ACCOUNTS.— See  the  title  Army  and  Navy,  vol.  2.  p.  ':^c>7. 

CERTIFICATE  OF  DEPOSIT.— See  the  title  Banks  and  Banking,  ante, 
p.  44. 


such  trusts,  or  any  of  them,  upon  a  bill 
filed  by  the  proprietor  of  anj'  lot  in  such 
cemetery  for  that  purpose.  Iglehart  v. 
Tglchart,  204  U.  S.  478,  483,  .'il  L.  Ed. 
575. 

5.  Beatty  v.  Kurtz.  2  Pet.  566,  7  L.  Ed. 
521.     See   the   title   TRESPASS. 

1.  The  direct  and  declared  object  of  the 
United  States  census  is  to  furnish  a  stand- 
ard by  which  "representatives,  and  direct 
taxes,  may  be  apportioned  among  the  sev- 
eral states  which  may  be  included  within 
this  union."  Loughborough  v.  Blake.  5 
Wheat.  317,  321.  5  L.  Ed.  98.  See  the  ti- 
tle T.AXATION. 

2.  Cera  impressa. —  In  Pierce  v.  Indseth, 
106  U.  S.  .546,  548,  27  L.  Ed.  254,  quoting 
from  Pillow  v.  Roberts.  13  How.  472,  14 
L.  Ed.  228,  it  was  said:  "Formerly  wa.K 
was  the  most  convenient  and  the  only 
material  used  to  receive  and  retain  the 
impression  of  a  seal.  Hence,  it  was  said: 
Sigillum  est  cera  impressa;  quia  cera,  sine 
impressione  non  est  sigillum.  But  this  is 
not  an  allegation  that  an  impression  with- 
out wax  is  not  a  seal,  and  for  this  reason 
courts  have  held  that  an  impression  made 
on  wafers  or  other  adhesive  substances 
capable  of  receiving  an  impression,  will 
come  within  the  definition  of  cera  im- 
pressa." See,  also,  the  titles  SEALS 
AND   SEALED   INSTRUMENTS. 

3.  Certificate.— Section  5392.  Rev.  Stat., 
enacts  that  "every  person  who.  having 
taken  an  oath,  before  a  competent  *  *  * 
person  in  any  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be 
administered  *  *  *  that  any  written  *  *  * 
declaration  *  *  *  or  certificate  by  him 
subscribed  is  true,  willfully  and  contrary 
to  such  oath  states  or  subscribes  anj^  ma- 
terial matter  which  he  does  not  believe 
to  be  true,  is  guilty  of  perjury."  In  con- 
struing this  provision  the  court  said:  "We 
do  not  think  the  words  declaration  and 
certificate  as  used  in  the  section  of  the 
Revised  Statutes  on  which  this  indict- 
ment   is    founded,    are    used    as    terms    of 


art,  or  in  any  technical  sense,  but  are 
used  in  the  ordinary  and  popular  sense  to 
signify  any  statement  of  material  mat- 
ters of  fact  sworn  to  and  subscribed  by 
the  party  charged."  L'nited  States  t'. 
Ambrose.  108  U.  S.  336.  340,  27  L.  Ed. 
746.      See,   generally,   the   title   PERJURi'. 

Upon  the  question  of  what  fee  a  United 
States  commissioner  was  entitled  for  each 
jurat  or  certificate  attached  to  a  deposi- 
tion taken  by  him,  the  court  in  United 
States  V.  Julian,  162  U.  S.  324,  325.  40  L. 
Ed.  984,  said:  "The  jurat  is  not  a  cer- 
tificate to  a  deposition  in  the  ordinary 
sense  of  the  term,  but  a  certificate  of  the 
fact  that  the  witness  appearctl  before  the 
commissioner,  and  was  sworn  to  the  truth 
of  what  he  had  stated.  We  think  the 
design  of  the  statute  was  to  allow  a  sepa- 
rate fee  therefor."  See.  generally,  the 
title  DEPOSITIONS  AND  INTERRO- 
GATORIES; UNITED  STATES  COM- 
MISSIONERS. 

In  United  States  v.  McDermott.  140  U. 
S.  151.  153,  35  L.  Ed.  391,  it  is  said: 
"With  regard  to  the  jurat,  we  think  it 
a  proper  charge  under  that  clause  of  that 
§  828  which  allows  15  cents  per  folio  'for 
entering  any  return,  *  *  *  or  making  any 
record,  certificate,  return,  or  report.'  A 
jurat  is  in  reality  a  certificate  of  the  of- 
ficer who  administered  the  oath  that  the 
affiant  had  subscribed  and  sworn  to  the 
same    before    him." 

Certificate  and  warrant. — A  t^-tatrix 
made  tiie  following  bec|uest:  "My  cer- 
tificates that  are  in  the  hands  of  my 
bnithcr  Ben,  I  desire  may  be  given  to 
my  husband,  to  dispose  of  as  he  may 
think  proper."  It  was  held  that  this  did 
not  include  a  certificate  as  to  bounty  land 
never  in  the  hands  of  the  brother  nor  a 
warr.int  for  such  lands  issued  on  the  cer- 
tificate and  this  though  there  was  some 
evidence  that  the  words  certificate  and 
warrant  were  sometimes  uscti  synony- 
mously. Edmondson  v.  Bloonishire,  11 
Wall.   382.   20   L.    Ed.   44. 
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CERTIFIED  COPIES. 


CERTIFICATE  OF  DIVISION  OF  OPINION.— See  the  title  Appeal  and 
Error,  vol.  2,  p.  22. 

CERTIFICATE   OF   PRESIDING  JUDGE   OF   STATE    COURT.— See  the 

tite  Appeal  and  Error,  vol.  1,  p.  614. 

CERTIFICATE  OF  REASONABLE  CAUSE.— See  the  title  Appeal  and 
Ekror,  vol.  1,  p.  966. 

CERTIFiCATE  OF  STOCK.— See,  also,  the  title  Stock  and  Stockhold- 
ers. "Certificates  of  stock  are  simply  the  representative  of  the  intefest  which 
the  stockholder  has  in  the  capital  of  the  corporation. "^ 

CERTIFICATE  ON  DIRECT  APPEALS.— See  the  title  Appeal  and  Er- 
ror, vol.  1.  p.  443. 

CERTIFIED  CHECK.— See  note  2. 

CERTIFIED  COPIES.— See  the  titles  Bankruptcy,  vol.  2,  p.  839;  Doc- 
umentary Evidence. 


1.  Certificate  of  stock. — Gibbons  v. 
Mahon.   13(>   U.   S.   .^49,   569,  34   L.   Ed.   .52.i. 

2.  Certified  check. — In  Potter  v.  United 
States.  1,55  U.  S.  43S.  444.  39  L.  Ed.  214, 
it  is  said:  "'The  word  "certify'  as  com- 
monly understood  implies  that  the 
cheque,  upon  which  the  words  of  certifi- 
cation have  been  written,  has  passed 
from  the  custody  of  the  bank  and  into 
th-e  hands  of  some  other  party,  and  when 
the  charge  is  that  the  defendant  'did  un- 
lawfully, knowingly  and  willfully  certify 
a  certain  cheque.'  the  import  of  that  ac- 
cusation is  not  simply  that  he  wrote  cer- 
tain words  on  the  face  of  the  cheque,  but 
that  he  did  it  in  such  a  manner  as  lo 
create  an  obligation  of  the  bank;  in  such 
a  way  as  to  make  nn  instalment  which 
can  properly  be  called  a  certified  cheque." 

A  certified  check  is  equivalent  to  an 
acceptance.  "It  implies  that  the  check  is 
drawn  upon  sufficient  funds  in  the  hands 


ot  the  drawee,  that  they  have  been 
set  .apart  for  its  satisfaction,  and 
that  they  shall  be  so  applied  when- 
ever the  check  is  presented  for  payment. 
It  is  an  undertaking  that  the  check  is 
good  then  and  shall  continue  good,  and 
this  agreement  is  as  binding  on  the  bank 
as  its  notes  of  circulation,  a  certificate  of 
deposit  payable  to  the  order  of  the  de- 
positor, or  any  other  obligation  it  can 
assume.  The  object  of  certifying  a  check, 
as  regards  both  parties,  is  to  enable  the 
holder  to  use  it  as  money.  The  trans- 
feree takes  it  with  the  same  readiness  and 
sense  of  security  that  he  would  take  the 
notes  of  the  bank.  It  is  available  also  to 
him  for  all  the  purposes  of  money."  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.  604, 
647.  10  L.  Ed.  1008.  See,  also,  the  titles 
BANKS  AND  BANKING,  ante.  pp. 
35-37;  BILLS,  NOTES  AND  CHECKS, 
ante,   p.    257. 
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652  CBRTIORARI. 

I.    Scope  of  Title. 

In  this  title  it  is  intended  only  to  set  out  the  general  principles  controlling 
the  remedy  by  writ  of  certiorari,  the  definition,  nature  and  purpose  of  the  writ, 
the  application  therefor,  and  the  proceedings  on  the  return  of  the  writ.  The  is- 
suance of  the  writ  by  the  supreme  court  in  the  exercise  of  its  appellate  jurisdic- 
tion will  be  found  treated  in  the  title  Appeal  and  Error,  vol.  1,  p.  333;  as,  also, 
the  cases  arising  under  the  circuit  court  of  appeals  act  of  1891,  providing  for 
the  review  by  the  supreme  court,  on  certiorari,  of  cases  from  the  circuit  court  of 
appeals.  The  use  of  certiorari  as  a  method  of  reviewing  the  procedure  of  inferior 
tribunals  will  also  be  found  treated  under  the  appropriate  titles  in  this  work ;  as, 
for  instance,  Justice  of  the  Peace;  Municipal  Corporations;  AIunicipal, 
County,  State  and  Federal  Aid.  The  use  of  the  writ  as  ancillary  to  habeas 
corpus  proceedings  will  be  treated  under  the  title  Habeas  Corpus. 

II.    Definition,  Nature  and  Purpose. 

A.  Definition  and  Nature. — The  writ  of  certiorari  is  not  specially  provided 
for  by  any  statute ;  it  is  a  common-law  writ  issued  by  all  superior  appellate  courts 
to  inferior  ones,  and  by  them  to  magistrates ;  it  is  the  peculiar  and  appropriate 
process  for  ordering  a  record  or  proceeding  to  be  certified  to  a  superior  tribunal.^ 

In  Nature  of  Writ  of  Error. — A  writ  of  certiorari,  when  its  object  is  not  to 
remove  a  case  before  trial,  or  to  supply  defects  in  a  record,  but  to  bring  up  after 
judgment  the  proceedings  of  an  inferior  court  or  tribunal  whose  procedure  is  not 
according  to  the  course  of  the  common  law.  is  in  tb.e  nature  of  a  writ  of  error. ^ 
It  may  not,  however,  be  resorted  to  as  a  method  of  review  in  place  of  a  writ  of 
error,  merely  to  suit  the  convenience  of  parties,  but  only  when  the  circumstances 
require  a  departure  from  the  ordinary  remedies.-' 

B.  Purpose  and  Functions  of  Writ. — As  Appellate  Process. — At  common 
law,  the  writ  of  certiorari  is  used  for  two  purposes.  The  first  of  these  is  as  an 
appellate  proceeding  for  the  re-examination  of  some  action  of  an  inferior  tri- 
bunal.'* 

As  Auxiliary  Process. — The  second  purpose  for  which  the  writ  of  certiorari 
is  used  at  common  law  is  as  auxiliary  process,  to  enable  a  court  to  obtain  further 
information  in  respect  of  some  matter  already  before  it  for  adjudication  ;^  and 
it  has  been  often  held  that  it  is  as  ancillary  process  only  that  the  writ  is  employed 
in  the  United  States  supreme  court.'' 

1.  Definition  and  nature  of  writ. — Ex  See  post,  "Propriety  as  Dependent  on 
parte  Crane.  5  Pet.  190,  S  L.  Ed.  '^2.  See.  Existence  of  Other  Adequate  Remedy," 
also,  Hodges  v.  Vaughan.  19  Wall.   12.  2:3       III.   A.    1. 

L.    Ed.    46.      See    post,    "Auxiliary    Writ,"  4.    Use    as     appellate     process. — United 

ITT.   B.  States  v.   Young,  94  U.   S.   258.  24   L.   Ed. 

2.  When  in  nature  of  writ  of  error.—  153.  See  post,  "As  Appellate  Proceed- 
Harris  z:  Barber.  129  U.  S.  306.  32  L.  Ed.  '"&•"  HI,  A.  2.  And  see  the  title  AP- 
697,   reaffirmed   in   Battle   v.   Atkinson,   191  PEAL   A\D    ERI^OR,    vol.    1.    p.    403. 

U     g     559  5.    Use    as    auxiliary     process. — United 

„    ■    V.',.      ,.  u   ^  ^-  •         J  States   z:   Youns:.   94    U.    S.   2.58,   24   L.    Ed. 

For  distinctions  between  certiorari  and  i -o     ir.-.    i  >•   .i.         o   t^^u    a-i-,    i    t 

..    ^r  ^  ..,        .vi       \  T3  la3;    Fowler  v.   Lmdsey,   3   Dall.  411,   1   L,. 

writ    of    errcv    proper,    see    the    title    .\r-  r- i     ^-o       c  ^  ♦       "\       t  w^,-;*  " 

PEAL    AND    ERROR,   vol.    l.    p.    333.  fd    |^^-      ^ee     post,        Auxiliary      Writ. 

Operation   of   certiorari   as   supersedeas.  "j^  jg  sometimes  used  as  auxiliary  proc- 

—Tn  Anonymous.  4  Dall.  214.  1  L.  Ed.  805,  ^gg^    where,    for    instance,     diminution    of 

It  was   held  bv  the   Pennsylvania   supreme  ^]^^  record  is  alleged.  <  n  a  writ  of  error." 

court  that  while  it  has  often  been  decided  Fowler  v.  Lindsev.   3    Dall.   411,   1   L.    Ed' 

that    a    certiorari    does    not    operate    as    a  g5g 

supersedeas    in    a    proceeding    under    the  ^  motion  for  certiorari  is  founded  upon 

landlord  and  tenant  act,  it  has  never  been  ^    suggestion    of    diminution,    and    is    de- 

so    decided    in    the    case    of    a    proceeding  signed    to    buna:   up    some     part      of      the 

under   the    statutes    against    torcible    entry  re'cord   left   back   and   net   included   in   the 

and    unlawful    detainer.  transcript.      Hodges  v.  Vaughan,   19   Wall. 

3.  May  not  he  resorted  to  as  substitute  12.  22   L..    Ed.   46. 

for  writ  of  errcr  at  will  of  parties. — Whit  6.     Used   only   as    ancillary     process    in 

ney  v.  Dick,  202  U.  S.  132,  50  L.  Ed.  963.       United     States      supreme      court.— United 
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To  Procure  Removal  of  Cause. — A  writ  of  certiorari  may,  it  would  seem, 
be  used  under  proper  circumstances  to  remove  a  cause  before  trials 

III.  When  Proper. 
A.  Original  Writ — 1.  Propriety  as  Dei'Kxdent  on  Existence  of  Other 
Adequate  Remedy. — It  may  be  stated  as  a  general  rule  that  a  writ  of  certiorari, 
at  least  when  sought  as  between  private  persons,  will  be  refused  when  there  is 
a  plain  and  equally  adequate  remedy  by  appeal  or  otherwise.^  There  must  be 
circumstances  imperatively  demanding  a  departure  from  the  ordinary  remedy  by 
writ  of  error  or  appeal/^     When,  however,  the  circumstances  do  imperatively  de- 


States  V.  Young,  94  U.  S.  2.-8.  24  L.  Ed. 
M.-].  See  the  title  APPEAL  AND  ER- 
ROR,  vol.    1,   p.    403. 

7.  To  remove  cause  before  trial. — 
Fowler  V.  Lincl>ey,  ?,  i:all.  411.  1  L.  Ed. 
658;  Grubb  v.  Grubb,  2  Dull.  191.  1  L.  Ed. 
344;  Patter.^on  v.  United  States,  2  Wheat. 
221,  4  L.  Ed.  221;  Harris  v.  Barber,  129 
U.  8.  36G,  32  L.  Ed.  697;  Whitney  v.  Dick, 
202  U.  S.  132.  .50  L.  Ed.  963.  See  post, 
"To    Remove    Cause,"    III.    A.   3. 

Removal  of  indictment  from  court  of 
quarter  sessions  to  circuit  court. — Under 
the  former  Pennsylvania  practice  a  writ 
of  certiorari  would  lie.  under  the  proper 
circumstances,  to  remove  an  indictment 
from  the  court  of  quarter  sessions  to  the 
circuit  court.  Commonwealth  v.  Lyon,  4 
Dall.  301,  302,  1  L.  Ed.  843;  Mayor  v.  Ma- 
son. 4  Dall.  266,  1  L.  Ed.  827;  Common- 
wealth 7'.  Franklin.  4  Dall.  316.  1  L.  Ed. 
«40. 

Cause  not  removable  by  certiorari  after 
reference. — Tn  Grubb  v.  Grubb,  2  Dall. 
191.  1  L.  Ed.  344,  the  Pennsylvania  su- 
preme court  held  that  a  cause  could  not 
ht  removed  into  the  supreme  court  by 
certiorari,  after  the  arbitrators  or  referees 
had  entered  on  the  business  submitted  or 
referred  to  them.  See  the  title  REFER- 
EX'CE. 

"This  cause  being  referred  in  the  com- 
mon pleas,  the  referees  made  report  into 
office;  and  afterwards,  the  plaintiff  re- 
moved the  cause  bv  certiorari  into  this 
court.  But  IngersoU,  on  behalf  of  the 
defendant,  now  moved  for  a  procedendo; 
alleging  that  in  a  case  of  Pigot  v.  Young, 
it  had  been  decided,  that  a  cause  could 
not  be  removed,  after  the  arbitrators  or 
referees  had  entered  on  the  business  sub- 
mitted or  referred  to  them.  And  the 
court,  accordingly,  awarded  a  proce- 
dendo." Grubb  z\  Grubb,  2  Dall.  191,  1 
L.    Ed.    344. 

8.  Writ  refused  where  other  adequate 
remedy  exists. —  In  re  Tampa,  etc.,  R.  Co., 
168  U.  S.  583,  42  L.  Ed.  589;  In  re  Chet- 
-n-oorl  16.T  TT  S.  443,  41  T-.  Fd.  7^2;  In  re 
Huguley  Mfg.  Co.,  184  U.  S.  297,  46  L 
Ed.  .")4y;  Whitney  v.  Dick.  202  U.  S.  132. 
50  L.  Ed.  963;  Fowler  v.  Lindsey,  3  Dall. 
411.  1  L.  T?d.  6.-18  See  the  titles  AP- 
PEAL AND  ERROR,  vol.  1.  p.  403; 
JURISDICTION;  JUSTICE  OF  THE 
PEACE. 

"It    is    also    the    general    rule    as    to    the 


writ  of  certiorari  when  sought  as  be- 
tween private  parties  and  on  the  ground 
that  the  proceedings  below  are  void,  that 
it  will  be  granted  or  denied  in  the  sound 
discretion  of  the  court,  and  will  be  re- 
fused where  there  is  a  plain  and  adequate 
remedy  by  appeal  or  otherwise.  In  re 
Tampa,  etc..  R.  Co..  168  U.  S.  583,  42  L. 
Ed.  589."  In  re  Huguley  Mfg.  Co.,  184 
U.   S.  297,  46   L.   Ed.  549. 

In  Harris  v.  Barber,  129  U.  S.  366.  32 
L.  Ed.  697.  it  was  held  that  as  an  appe.il 
lies  from  the  judgment  of  a  justice  of  the 
peace,  his  proceedings  cannot  be  quashed 
by  writ  of  certiorari,  unless  for  want  of 
jurisdiction,  appearing  on  the  face  of  his 
record. 

"In  Barber  v.  Harris  (IS88').  6  Mackey, 
586,  afiirmcd  by  this  court  in  Harris  v. 
Barber  (1889),  129  U.  S.  366,  cited  in  sup- 
port of  the  judgment  below,  this  question 
was  not  and  could  not  be  decided.  That 
case  arose  upon  a  writ  of  certiorari  to  a 
justice  of  the  peace,  by  which  his  judg- 
ment for  possession  under  the  statute 
was  sought  to  be  set  aside  upon  allega- 
tions that  the  plaintiff  was  a  purchaser  at 
a  sale  under  a  mortgage,  and  the  con- 
ventional relation  of  landlord  and  tenant 
did  not  exist  between  the  parties,  and 
therefore  the  justice  of  the  peace  had  no 
jurisdiction.  The  ground  on  which  both 
the  supreme  court  of  the  District  of  Co- 
lumlr'a  and  this  court  declined  to  set  aside 
the  judgment  of  the  justice  of  the  peace 
was.  that  the  existence  of  the  relation  of 
landlord  and  tenant  between  the  parties, 
and  the  jurisdiction  of  the  justice  of  the 
peace  over  the  case,  were  sufficiently 
shown  by  general  allegations  in  the  com- 
plaint that  the  plaintiff  was  entitled  to  the 
possession  of  the  premises,  and  that  they 
were  deta-ned  from  him  and  held  with- 
out right  bv  the  defendrnt.  tenant  thereof 
by  the  sufferance  of  the  plaintiff,  and 
whose  tenancy  and  estate  therein  had  been 
determined  by  thirty  days"  notice  to  quit; 
and  that  these  allegations  could  not  be 
contradicted  upon  that  writ  of  certiorari. 
See  6  Mackey,  594,  595;  Harris  v.  Barber, 
129  U.  S.  366,  368.  381.  32  L.  Ed.  697."  Willis 
7'.  Eastern  Trust  and  Banking  Co..  169 
U.   S.    295.   42   L.    Ed.    7.-.2. 

9.  Circumstances  must  demand  depar- 
ture from  ordinary  remedies. — Whitney  v 
Dick,    -nv?    U.    S     132.    .-.0   L.    Ed.    963. 

Instances  which  writ  properly  refused. 
— In   In   re  Tampa,  etc.,   R.  Co.,   IGS   U.   S. 
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mand  that  form  of  interference,  it  would  seem  that  the  writ  may  be  allowed, 
as  at  common  law,  to  correct  excesses  of  jurisdiction,  and  in  furtherance  of 
justice.^" 

2.  As  Appellate  Proceeding — a.  To  Review  Proceedings  of  Inferior  Tri- 
bunals Generally — (1)  General  Rule. — Where  there  is  no  other  adequate  remedy 
by  appeal  or  otherwise,  a  writ  of  certiorari  will  lie  to  bring  up  after  judgment 
the  proceedings  of  an  inferior  court  or  tribunal  whose  procedure  is  not  according 
to  the  course  of  the  common  lavv.^^ 

(2)  Necessity  for  Final  Determination. — It  would  seem  that  a  writ  of  certio- 
rari, when  used  for  the  purpose  of  review,  cannot  issue  before  a  final  judgment 
or  decree  is  pronounced. ^- 


583.  42  L.  Ed.  589,  a  writ  of  certiorari  to 
review  an  order  of  the  circuit  court  ap- 
pointing a  receiver  and  enjoining  inter- 
ference with  the  possession  or  manage- 
ment of  the  property  over  which  the  re- 
ceiver was  appointed,  was  refused  on  the 
ground  that  the  suit  in  which  the  orders 
complained  of  were  entered  was  one  in 
which  an  appeal  from  a  final  decree  might 
be  taken  to  th^  circuit  court  of  appeals, 
even  though  the  question  of  the  juris- 
diction  of  the  circuit   court  was   involved. 

In  Whitney  v.  Dick.  203  U.  S.  132,  50 
L.  Ed.  9G3.  the  respondent  was  convicted 
in  the  district  court  of  the  United  States 
of  a  criminal  offense  under  the  laws  of 
the  United  States,  and  was  sentenced  by 
such  court  to  fine  and  imprisonment. 
After  a  bill  of  exceptions  had  been  duly 
prepared  and  signed,  the  respondent, 
without  suing  out  a  writ  of  error,  applied 
to  the  circuit  court  of  appeals  for  a  writ 
of  habeas  corpus  and  certiorari.  It  was 
held  by  the  supreme  court  that  the  only 
question  being  whether  the  punisliment  of 
the  offense  was  within  the  jurisdiction 
of  the  federal  courts,  the  question  should 
have  been  settled  in  the  ordinary  way, 
and  there  was  no  occasion  for  the  issu- 
ance  of  a   writ   of   certiorari. 

10.  Allowed  as  at  common  law  to  cor- 
rect excesses  of  jurisdiction,  etc. — Whit- 
ney V.  Dick.  202  U.  S.  132,  50  L.  Ed.  963; 
In  re  Chetwood,  165  U.  S.  443,  41  L.  Ed. 
782. 

Judgments  in  proceedings  in  contempt 
are  not  reviewable  in  the  supreme  court 
on  appeal  or  error;  but  they  may  be 
reached  by  certiorari  in  the  absence  of 
any  other  adequate  remedy.  In  re  Chet- 
wood, 165  U.  S.  443.  41  L.  Ed.  782.  See. 
generally,     the     title     CONTEMPT. 

Will  not  issue  merely  because  writ  of 
error  will  not  lie. — In  Fields  ?'.  United 
States,  205  U.  S.  292,  51  L.  Ed.  807,  the 
supreme  court,  while  holding  that  under 
the  court  of  appeals  act,  26  Stat.  828,  <J  6. 
a  certiorari  could  be  issued  only  when  a 
writ  of  error  could  not  be  issued,  held 
further  that  it  was  not  to  be  supposed 
that  because  the  court  had  before  them 
both  a  writ  of  error  and  an  application  for 
certiorari,  that  the  rules  laid  down  by 
such  court  governing  applications  for 
certiorari    were    to    be    ignored,    and    the 


case  held  in  the  court  by  cither  the  writ 
of  error  or  the  certiorari.  It  was  further 
held  that  in  the  case  at  bar  there  was  no 
sufficient  ground  for  a  certiorari,  as,  how- 
ever important  the  case  might  be  to  the 
applicant,  the  question  involved  was  not 
one  of  gravity  and  general  importance, 
and  there  was  no  conflict  between  the 
decisions  of  state  and  federal  courts  or 
between  those  of  federal  courts  of  dif- 
ferent circuits,  nor  anything  affecting"  re- 
lations of  this  nation  to  foreign  nations, 
or  indeed,  rny  matter  of  general  interest 
to    the    public. 

11.  To  review  proceedings  of  inferior 
tribunals. — Harris  v.  Barber.  129  U.  S. 
366,  32  L.  Ed.  697,  reaffirmed  in  Battle  v. 
Atkinson,  191  U.  S.  559;  Ewing  v.  St. 
Louis,  5  Wall.  413,  18  L.  Ed.  657.  And 
see  American  Const.  Co.  v.  Jacksonville, 
etc.,  R.  Co.,  148  U.  S.  372,  37  L.  Ed.  486; 
Luxton  V.  North  River  Bridge  Co.,  147 
U.    S.    337,   37    L.    Ed.    194. 

Certiorari  and  not  bill  in  equity  proper 
remedy. — With  the  proceedings  and  de- 
terminations of  inferior  boards,  or  tribu- 
nals of  special  jurisdiction,  courts  of 
equity  will  not  interfere,  unless  it  should 
become  necessary  to  prevent  a  multi- 
plicity of  suits  or  irreparable  injury,  or 
unless  the  proceeding  sought  to  be 
annulled  or  corrected  is  valid  upon  its 
face,  and  the  alleged  invalidity  consists 
in  matters  to  be  established  by  extrinsic 
evidence.  In  other  cases,  the  review  and 
correction  of  the  proceedings  must  be  ob- 
tained by  the  writ  of  certiorari  at  law. 
and  not  by  bill  in  equity.  Ewing  v.  St. 
Louis,  5  Wall.  413,  IS  L.  Ed.  657.  See, 
generally,    the    title    EQUITY. 

As  to  certiorari  to  review  proceedings 
of  municipal  corporations  in  the  issuance 
of  bonds,  etc.,  see  the  title  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
AID. 

As  to  certiorari  to  determine  title  to 
public  office,  sec  the  titles  ELECTIONS; 
PUBLIC   OFFICERS. 

12.  Necessity  for  final  judgment  or  de- 
cree.— Patterson  v.  United  States,  2 
Wheat.  221,  4  L.  Ed.  224;  Holmes  v. 
Jemison,   14   Pet.   540.   10  L.   Ed.  579. 

Generally,  Holmes  z'.  Jennison,  14  Pet. 
540.  10  L.  Ed.  579,  as  to  the  finality  of  a 
judgment    or    decree    as    determining    its 
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(3)    Matters  Reviczvablc. — See    post,  "Scope  of  Review,"  VII,  B. 

b.  Certiorari  to  Circuit  Court  of  Appeals. — A  full  treatment  of  the  review  by 
the  supreme  court,  on  certiorari,  of  decisions  of  the  circuit  court  of  appeals,  un- 
der the  judiciar}'  act  of  1891,  will  be  found  elsewhere  in  this  work.^^ 

3.    To  Remove  Cause. — It  has  been  held  that  a  writ  of  certiorari  can  only  is- 
sue, as  original  process,  to  remove  a  cause  and  change  the  venue,  when  the  su- 
perior court  is  satisfied  that  a  fair  and  impartial  trial  will  not  otherwise  be  ob- 
tained ;!•*  and  such  a  writ  has  never  issued  from  a  superior  to  an  inferior  court 
to  remove  a  cause  merely  from  a  defect  of  jurisdiction.^" 

B.  Auxiliary  Writ — 1.  General  Rule  Stated  and  Applied. — Rule  Stated. 
— A  writ  of  certiorari,  as  auxiliary  process,  may  properly  be  awarded  by  a  court 
in  aid  of  its  appellate  jurisdiction,  to  supply  defects  in  the  record, ^"^  where  the  su- 


appealability,  see  the  title  APPEAL  AND 
ERROR,   vol.    1.   p.    333. 

"That  certiorari  can  issue,  and.  indeed, 
is  ordinarily  onl\-  issued,  after  a  final  de- 
cree in  the  court  of  appeals,  was  settled 
by  this  court  *  *  *  although  it  may  be 
issued  before,  if  this  court  be  of  opinion 
that  the  facts  of  the  case  require  an 
earlier  interposition."  Brown,  J.,  in  The 
Conqueror,  166  U.  S.  110,  113.  41  L.  Ed. 
937. 

Waiver  of  objection  by  appearance. — A 
circuit  court  has  no  authority  to  issue  a 
certiorari,  or  other  compulsory  process 
to  the  district  court,  for  the  removal  of 
a  cause  from  that  jurisdiction,  before  a 
final  judgment  or  decree  is  pronounced. 
In  such  case,  the  district  court  may,  and 
ought,  to  refuse  obedience  to  the  process 
of  the  circuit  court,  and  either  party  may 
move  the  circuit  court  for  a  procedendo, 
after  the  transcript  of  the  record  is  re- 
moved into  that  court,  or  may  pursue  the 
cause  in  the  district  court  as  if  it  had 
not  been  removed.  But  if  the  party,  in- 
stead of  properly  taking  advantage  of  the 
irregularity  in  the  proceedings,  enter  his 
appearance  in  the  circuit  court,  take  de- 
fense, and  plead  to  issue,  it  is  too  late, 
after  verdict,  to  object  to  the  irregularity, 
and  the  supreme  court  will,  on  error,  con- 
sider the  cause  as  an  original  suit  in  the 
circuit  court.  Patterson  v.  United  States, 
2    Wheat.   221,    4    L.    Ed.    224. 

13.  Certiorari  to  review  decisions  of 
circuit  court  of  appeals. — See  the  title 
APPEAL  AND  ERROR,  vol.  1.  p.  333. 

14.  When  certiorari  proper  to  remove 
cause,  etc. — Fowler  v.  Lindsey,  3  Dall.  411, 
1   L.   Ed.  658. 

15.  Will  not  issue  merely  for  defect  of 
jurisdiction. — Eowlcr  ?■.  Lindsev,  3  Dall. 
411,  1  L.  Ed.  G.'iS;  Whitncv  v.  Di'ck,  202  U. 
S.    132,    50    L.    Ed.    963. 

"It  was  never  issued  to  bring  up  from 
an  inferior  court  of  the  United  States  for 
trial,  a  case  within  the  exclusive  jurisdic- 
tion of  a  higher  court."  American  Const. 
Co.  V.  Jacksonville,  etc.,  R.  Co.,  148  U. 
S.  372.  378.  37  L.  Ed.  486,  490,  citing 
F'owler  V.  Lindsey.  3  Dall.  411,  1  L.  Ed. 
658;  Patterson  v.  United  States.  2  Wheat. 
221,  4  L.  Ed.  224;  Ex  parte  Hitz,  111  U. 
S.    766,   28    L.    Ed.    592. 

"As   it  is  proposed  to   remove   the   suits 


under  consideration  from  the  circuit  court 
into  this  court,  by  writs  of  certiorari,  I 
ask.  whether  it  has  ever  happened,  in  the 
course  of  judicial  proceedings,  that  a  cer- 
tiorari has  issued  from  a  superior  to  an 
inferior  court,  to  remove  a  cause  mereiv 
from  a  defect  of  jurisdiction?  I  do  not 
know  that  such  a  case  could  ever  occur. 
If  the  state  is  really  a  party  to  the  Miit 
in  the  inferior  court,  a  plea  to  the  juris- 
diction may  be  there  put  in;  or  perhaps, 
without  such  a  plea,  this  court  would  re- 
verse the  judgment  on  a  writ  of  error; 
and  if  the  state  is  not  a  party,  there  is  no 
pretence  for  the  removal.  A  certiorari, 
however,  can  only  issue,  as  original  pr  :>- 
cess,  to  remove  a  cause,  and  change  the 
venue,  when  the  superior  court  is  satis- 
fied, that  a  fair  and  impartial  trial  will  not 
otherwise  be  obtained;  and  it  is  some- 
times used,  as  auxiliary  process,  where, 
for  instance,  diminution  of  the  record  is 
alleged,  on  a  writ  of  error;  but  in  such 
cases,  the  superior  court  must  have  juris- 
diction of  the  controversy.  And  as  it 
does  not  appear  to  me,  that  this  court 
has  exclusive  or  original  jurisdiction  of 
the  suits  in  question,  I  am  of  opinion, 
that  the  rule  must  be  discharged." 
Fowler  V.  Lindsey,  3  Dall.  411.  1  L  Ed 
658. 

Removal  of  indictment.— In  Common- 
wealth 7'.  Lyon,  4  Dall.  301,  302,  1  L.  Ed. 
843.  the  supreme  court  of  Pennsylvania 
held  that  it  was  proper  to  grant  a  cer- 
tiorari to  remove  an  indictment  from  a 
court  of  quarter  sessions  to  a  circuit  court 
where  the  defendant  had  made  the  usual 
oath  as  ground  for  allowing  the  writ,  un- 
less something  be  shown  in  relation  to 
his  character  and  conduct,  to  induce  the 
court  to  suppose  that  public  justice  will 
probablv  be  impaired  or  defeated  by  a 
removal. 

16.  To  supply  defects  in  record.^ 
Fowler  7'.  Lindsey.  3  Dall.  411,  l  L.  Ed. 
658;  Elmore  v.  Grymcs.  1  Pet.  469.  7  L. 
Ed.  224;  Ex  parte  Crane,  5  Pet.  190,  8 
L.  Ed.  92;  Holmes  v.  Trout,  7  Pet.  171, 
8  L.  Ed.  647;  Stimpson  v.  West  Chester  R. 
Co.,  3  How.  553.  11  L.  lid.  722;  Morgan 
V.  Curtcnius,  19  How.  8.  15  L.  Ed.  576; 
Clark  V.  Hackctt.  1  Black  77,  17  L  Ed. 
69;  United  States  v.  Gomez.  1  Wall.  690, 
17    L.    Ed.    677;    Stearns   v.   United   States, 


656 


CERTIORARI. 


perior  court  has  jurisdiction  of  the  controversy, i"  upon  suggestion  of  diminu- 
tion of  the  record, IS  or  even  upon  the  court's  own  motion,  where  tliere  appears 
to  be  an  omission  in  the  record  of  matters  which  may  be  necessary  for  a  correct 
decision  of  the  case.^'' 

Applications  of  Rule. — The  writ  of  certiorari  is  properly  used  to  bring  up 
to  the  court  of  error,  on  allegation  of  diminution,  outbranches  of  the  record,  or 
other  documents  and  writings  in  the  court  below  which  have  not  been  previously 
certified  or  sent.-"     Thus  it  may  properly  be  awarded,  upon  a  suggestion  that 


4  Wall.  1.  18  L.  Ed.  451;  Sweeney  v. 
Lomme,  22  Wall.  208.  22  L.  Ed.  727; 
Hodges  V.  Vaughan,  19  Wall.  12,  22  L. 
Ed.  46;  Missouri,  etc.,  R.  Co.  v.  Dins- 
more,  108  U.  S.  30,  27  L.  Ed.  640;  Clinton 
V.  Missouri  Pac.  R.  Co..  122  U.  S.  469,  30 
L.  Ed.  1214;  Hoskin  v.  Fisher,  125  U.  S. 
217,  31  L.  Ed.  759;  Harris  v.  Barber,  129 
U.  S.  366.  32  L.  Ed.  697,  reaffirmed  in 
Battle  V.  Atkinson,  191  U.  S.  559;  Red- 
field  V.  Parks,  130  U.  S.  623,  32  L.  Ed. 
1053;  Ex  parte  Lange,  131  U.  S.,  ccvii,  21 
L.  Ed.  872;  American  Const.  Co.  v.  Jack- 
sonville, etc..  R.  Co..  148  U.  S.  372,  37 
L  Ed.  486;  Goodenough,  etc.,  Mfg.  Co. 
V.  Rhode  Island,  etc.,  Co.,  154  U.  S.  635. 
24  L.  Ed.  368;  Chappell  v.  United  States. 
160  U.  S.  499,  40  L.  Ed.  510;  Tellunde 
Power,  etc.,  Co.  v.  Rio  Grande,  etc.,  R. 
Co.,  175  U.  S.  639.  44  L.  Ed.  305.  See. 
also.  McGuire  v.  The  Commonwealth,  3 
Wall.  382,  18  L.  Ed.  164;  McDonogh  7'. 
Millaudon,  3  How.  693.  11  L.  Ed.  787; 
Liverpool,  etc.,  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397,  32  L.  Ed.  788.  See,  also, 
the    cases    in   note    to    following   text. 

"If  from  inadvertence  or  mistake  of 
the  clerk  of  the  court  below,  or  from  any 
other  cause,  the  record  transmitted  in 
this  case  is  defective  or  incorrect,  the  er- 
rors or  omissions  should  have  been  sug- 
gested in  this  court,  and  a  certiorari 
moved  to  bring  up  a  correct  and  true 
transcript  of  the  proceedings."  Hudgins 
V.    Kemp,    18    How.    530.    15    L.    Ed.    511. 

"That  certiorari  may  be  used  to  bring 
up  "portions  of  a  record  not  originally  re- 
turned to.  a  court  of  appeals  is  undoubted, 
for  it  may  be  necessary  for  the  complete 
exercise  of  its  appellate  jurisdiction,  but 
not  otherwise,  for  every  case  of  which 
that  court  may  take  jurisdiction  can  be 
carried  up  by  appeal  or  writ  of  error." 
Whitney  v.  Dick,  202  U.  S.  132,  50  L.  Ed. 
•  963. 

In  Walker's  Appeal,  2  Dall.  190,  1  L. 
Ed.  344,  the  supreme  court  of  Pennsyl- 
vania held  that  certiorari  is  the  regular 
method  of  bringing  up  the  record  on  an 
appeal  from  a  decree  of  the  orphans 
court.  See  the  title  APPEAL  AND  ER- 
ROR,   vol.    1.    p.    .•'.".3. 

Appeal  valid  where  transcript  might  be 
perfected  by  certiorari. — Where  llicre  is 
a  transcript  furnished  by  the  court  below 
even  though  it  be  imperfect,  the  sanie 
having  been  filed  in  due  time,  and  which 
could  be  amended  as  to  its  imperfections 
by  the  writ  of  certiorari,  it  must  be  held 
sufficient  to  make  the  appeal  valid.    Clin- 


ton   V.    Missouri    Pac.    R.    Co.,    122    U.    S. 
469,   477,   30    L.    Ed.    1214. 

Certiorari  on  removal  from  state  to 
United  States  court. — As  to  the  issuance 
by  the  clerk  of  the  circuit  court,  of  a 
writ  of  certiorari  to  a  state  court  requir- 
ing it  to  send  to  the  circuit  court  the 
record  and  proceedings  of  the  cause,  on 
removal  from  a  state  court  to  the  United 
States  circuit  court  under  Rev.  Stat.,  § 
G43,  see  the  title  REMOVAL  OF 
CAUSES. 

17.  Superior  court  must  have  jurisdic- 
tion of  controversy. — Fowler  v.  Lindsey, 
3  Dall.  411,  1  L.  Ed.  658;  In  re  Massa- 
chusetts, 197  U.  S.  482.  49  L.  Ed.  845.  in 
which  case  the  supreme  court  held  that 
"in  cases  over  which  we  possess  neither 
original  nor  appellate  jurisdiction,  we  can- 
not grant  prohibition  or  vnandamus  or 
certiorari     as     ancillary    thereto." 

18.  On  suggestion  of  diminution. — 
Fowler  V.  Lindsey,  3  Dall.  411,  1  L  Ed. 
658;  Fenemore  v.  United  States,  3  Dall. 
357,  1  L.  Ed.  634;  Field  V.  Milton,  3 
Cranch  514,  2  L.  Ed.  516;  Barton  v.  Petit, 
7  Cranch  194.  3  L.  Ed.  313;  S.  C,  7 
Cranch  288.  3  L.  Ed.  348;  Stewart  v. 
Ingle.  9  Wheat.  526,  6  L.  Ed.  151;  Stimp- 
son  V.  West  Chester  R.  Co..  3  How.  553, 
11  L.  Ed.  722;  United  States  v.  Gomez, 
1  Wall.  690,  17  L.  Ed.  677;  The  Rio 
Grande,  19  Wall.  178,  22  L.  Ed.  60;  Clin- 
ton V.  Missouri  Pac.  R.  Co.,  122  U.  S. 
469,  30  L.  Ed.  1214;  Clarke  v.  United 
States.  131  U.  S.  Ixxxvi.  18  L.  Ed.  916; 
American  Const.  Co.  v.  Jacksonville,  etc., 
R.  Co.,  148  U.  S.  372,  37  L.  Ed.  486;  The 
New   York,   175   U.   S.   187,   44   L.   Ed.   12'1. 

"A  motion  for  certiorari  is  founded 
upon  a  suggestion  of  diminution." 
Hodges  V.  Vaughan,  19  Wall.  12,  22  L. 
Ed.    46. 

19.  Issuance  on  court's  own  motion. — 
Morgan  v.  Curtenius,  19  How.  8.  15  L.  Ed. 
576;  Sweeney  v.  Lomme,  22  Wall.  203, 
22    L.    Ed.    727. 

Where  there  appears  to  be  an  omission 
in  the  record  of  an  important  paper,  which 
may  be  necessary  for  a  correct  clecision 
of  the  case  of  the  defendant  in  eri-or.  who 
has  no  counsel  in  court,  the  court  will,  of 
its  own  motion,  order  the  case  to  be  con- 
tinued and  a  certiorari  to  be  issued  to 
bring  up  the  missing  paper.  Morgan  v. 
Curtenius,   19   How.   8,   15  L.   Ed.   576. 

20.  Outbranches  of  record,  or  docu- 
ments and  writings  in  court  below. — 
United    States   v.   Adams,   9   Wall.   GGl,    19 
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the  citation  has  been  served,  but  not  sent  up  with  the  transcript  of  the  record. 21 
So,  also,  when  the  record  has  not  been  printed  in  full,  and  the  parties  do  not 
agree  in  their  statements  as  to  what  it  contains,  the  appellate  court  may  grant  a 
writ  of  certiorari,  reserving  all  further  questions  until  the  return  is  made. 22 
Where  the  certificate  of  the  clerk  that  the  transcript  sent  up  is  "a  true,  full  and 
perfect  copy  from  the  record  of  all  the  proceedings  in  the  suit,"  is,  in  point  of 
fact,  not  true,  the  remedy  is  by  certiorari  to  supply  deficiencies,  and  not  by  motion 
to  dismiss. 23  The  writ  has  also  been  held  proper  when  it  appears  for  the  first 
time  in  the  argument  of  the  cause  that  the  existence  of  the  judgment  appealed 
from  is  not  stated  in  the  record  ;24  where  the  state  of  the  record  does  not  show 
that  a  judgment  of  nonsuit  has  been  entered,  although  the  bill  of  exceptions 
states  the  fact  ;2^  where,  in  certifying  the  record,  a  part  of  the  evidence  in  the 
case  has  been  omitted  'r^'  or  where  the  omission  from  a  bill  of  exceptions  of  a  part 
of  the  charge  of  the  court  below,  which  was  in  fact  embraced  in  the  exception, 
is  a  mere  clerical  error.^^     While  after  a  case  has  been  decided,  and  judgment 


L.    Ed.   808;    Redfield  v.    Parks,    133   U.   S. 
623.    32    L.    Ed.    10,53. 

Where  a  paper,  which  may  be  impor- 
tant to  the  decision  of  the  matter  in  con- 
troversy between  the  parties,  has  been 
omitted  in  the  record,  and  which  paper 
was  offered  in  evidence  by  the  defend- 
ants, and  must  have  been  deemed  ma- 
terial to  their  defense;  the  court  think  it 
would  not  be  just  to  them  to  proceed  to 
final  judgment,  without  having  this  pa- 
per before  them.  And  the  defendants 
having  no  counsel  in  this  court,  the  court 
of  its  own  motion  order  the  case  to  be 
continued,  and  a  certiorari  issued  to  the 
circuit  court,  directing  it  to  supply  the 
omission  and  return  a  full  and  correct 
transcript  to  this  court,  on  or  before  the 
first  day  of  the  next  term.  Morgan  7;. 
Curtenius,    19    How.    8,    15    L.    Ed.    .576. 

21.  Citation  served  but  not  sent  up 
with  transcript. — Fields  v.  Milton,  3 
Cranch    514.    2    L.    Ed.    516. 

22.  Grant  of  writ  with  reservation  of 
further  questions  here  parties  disagree  as 
to  record. — "The  clerk  certifies  the  tran- 
script sent  up  to  be  'a  true,  full  and  per- 
fect copy  from  the  record  of  all  the  pro- 
ceedings in  the  suit.'  Certainly  this  is 
sufficient  for  all  the  purposes  of  jurisdic- 
tion. If,  in  point  of  fact,  the  certificate 
is  not  true,  the  remedy  is  by  certiorari, 
to  supply  deficiencies,  and  not  by  motion 
to  dismiss.  To  meet  this  view  of  the 
case  the  appellee  suggests  diminution  and 
asks  for  a  certiorari,  to  bring  up  'the  evi- 
dence taken  before  *  *  *  William  T^. 
Rossington,  as  examiner,  *  *  *  remaining 
on  file  in  the  office  of  the  clerk,  consti- 
tuting exhibits,  depositions,  and  proofs 
used  on  the  argument  of  the  cause  in  the 
*  *  *  circuit  court.'  Upon  the  face  of  the 
decree  it  appears  that  the  case  was  dis- 
posed of  on  demurrer  to  the  bill.  If  that 
be  the  truth,  the  evidence  on  file  is  not 
necessary  for  the  hearing  of  the  appeal, 
but  as  the  record,  which  is  here,  has  not 
been  printed  in  full,  and  the  parties  do 
not  agree  in  their  statements  as  to  what 
it  contains,  we  will  grant  the  certiorari 
asked   for,   reserving   all   further  questions 

3  U  S  Enc— 42 


until  the  return  is  made."  Missouri,  etc., 
R.  Co.  V.  Dinsmore,  108  U.  S.  30,  27  L. 
Ed.   640. 

23.  When  certificate  of  clerk  not  true. 
— Missouri,  etc.,  R.  Co.  v.  Dinsmore.  103 
U.   S.   30.   27   L.   Ed.    640. 

24.  Omission  to  state  existence  of  judg- 
ment appealed  from. — Sweeney  v.  Lommo, 
22    Wall.    208.    22    L.    Ed.    727. 

25.  Where  the  state  of  the  record  does 
not  show  a  judgment  of  nonsuit  to  have 
been  entered,  although  tiic  bill  of  excep- 
tions state  the  fact,  the  plaintiff  may  ap- 
ply for  a  certiorari,  to  bring  up  a  per- 
fect record,  or  dismiss  the  writ  of  error, 
and  proceed  de  novo.  Elmore  v.  Grymes, 
1    Pet.   469,    7    L.    Ed.   224. 

26.  Where  portion  of  evidence  omitted 
in  certifying  record. — Holmes  v.  Trout, 
7  Pet.  171,  8  L.  Ed.  G47,  in  which  it  was 
held  that  in  such  a  case,  it  must  appear 
from  the  record  that  the  evidence  wis 
used    or    offered    to    the    circuit    court. 

27.  Omissicn  of  part  of  charge  by  cleri- 
cal error. — The  38th  rule  of  court  forbids 
the  insertion  of  the  whole  of  the  charge 
of  tlie  court  to  the  jury  in  a  general  bill 
of  exceptions,  but  requires  that  tlie  part 
excepted  to  shall  be  specifically  set  out. 
The  supreme  court  has  not  the  power  to 
correct  any  errors  or  omissions  which  may 
have  been  made  in  the  circuit  court  in 
framing  the  exception;  nor  can  it  regard 
any  part  of  the  charge  as  the  subject  mat- 
ter of  revision,  unless  the  judges,  or  r)ne 
of  them,  certify  under  his  seal,  that  it 
was  excepted  to  at  the  trial.  If  the  omis- 
sion of  a  part  of  a  charge,  which  was  in 
fact  embraced  in  the  exception,  is  a  mere 
clerical  error,  the  party  will  be  entitled 
to  a  certiorari,  upon  producing  a  ''^dv 
of  the  exception,  properly  certified. 
Stimpson  v.  West  Chester  R.  Co.,  3  How. 
552,    11    L.    Ed.    722. 

".\  motion  was  made  at  a  former  day 
of  the  present  term  for  a  certiorari  to 
br-ng  up  the  charge  delivered  by  the  cir- 
cuit court  at  the  trial,  to  be  set  out  at 
length,  and  appended  to  the  record.  This 
motion  was  overruled  for  the  reason  then 
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pronounced  by  the  supreme  court,  it  is  too  late  to  move  to  open  the  judgment  for 
the  purpose  of  amending  the  bill  of  exceptions,  upon  the  ground  that  material 
evidence  which  might  have  influenced  the  judgment  of  the  court  was  omitted  in 
the  bill,  yet  it  has  been  held  that  if  there  was  any  error  or  mistake  in  framing 
the  exception,  it  might  have  been  corrected  by  a  certiorari,  if  the  application  had 
been  made  in  due  time  and  upon  sufficient  cause.^s  The  plaintiff  cannot  proceed 
to  obtain  a  judgment  against  one  defendant,  in  a  joint  action  against  two,  until 
he  has  proceeded  against  the  other  as  far  as  the  law  will  authorize,  unless  the 
law  dispenses  with  the  necessity  of  proceedings  against  the  other  defendant  to 
force  an  appearance.  To  remove  such  an  objection  to  a  judgment,  the  plaintiff 
may  obtain  a  certiorari  to  the  lower  court  and  show  by  the  certificate  of  the  clerk 
of  such  court  that  an  alias  capias  issued  against  one  of  the  defendants,  as  re- 
quired by  law,  which  was  not  returned,  but  the  plaintitf's  attorney  caused  the 
suit  to  be  abated  as  to  such  defendant.-''  A  certiorari  will  not  be  allowed  when 
it  appears  that  nothing  is  omitted  from  the  record  which  is  of  record  in  the  court 
bek)W.2^  Nor  is  such  writ  a  proper  thing  to  be  asked  for  where  it  is  desired  to 
have  the  court  of  claims  supply  certain  supposed  defects  in  its  conclusions  de- 


stated  by  the  court.  The  motion  has 
since  been  revived,  and  a  copy  of  what 
purports  to  have  been  the  charge  of  the 
court  at  length  has  been  produced,  in  or- 
der to  show  that  a  material  point  in  it 
has  not  been  inserted  in  the  exception,  as 
brought  up  in  the  record;  and  some 
memorandums  in  the  handwriting  of  the 
late  presiding  judge  of  the  circuit  court 
have  also  been  laid  before  this  court  for 
the  purpose  of  showing  that  an  exception 
was  reserved  to  the  part  of  the  charge 
above  referred  to.  In  relation  to  the  ex- 
ception stated  in  the  record,  the  court 
think  it  proper  to  say,  that  it  contains  a 
great  deal  of  argument  which  is  alto- 
gether out  of  place  in  an  exception,  and 
contrary  to  the  directions  of  this  court 
as  given  in  the  3Sth  rule.  And  it  would 
appear,  from  the  copy  of  the  charge  pro- 
duced in  support  of  this  motion.  that 
while  much  of  the  argument  of  the  cir- 
cuit court  has  been  improperly  inserted, 
the  matter  of  law  which  the  argument 
was  intended  to  prove,  and  upon  which 
the  jury  were  in-structed,  is  omitted.  But 
this  court  has  not  the  power  to  correct 
any  errers  or  omissions  that  may  have 
been  made  in  tbe  circuit  court  in  framing 
the  exception;  n«r  can  we  regard  any  part 
of  the  charge  as  the  subject  matter  of  re- 
vision here,  unless  the  judges,  or  one  of 
them,  certify,  under  his  seal,  that  it  was 
excepted  to  at  the  trial.  If  the  portion 
of  the  charge,  in  relation  to  which  the 
diminution  is  suggested,  was  in  fact  em- 
braced in  the  exception,  and  the  omission 
of  it  is  a  clerical  error,  then,  upon  pro- 
ducing here  a  copy  of  the  exception  prop- 
erly certified,  the  plaintiff  in  error  will  be 
entitled  to  a  certiorari,  in  order  to  supply 
the  defect.  But  we  can  in  no  respect 
alter  or  amend  the  exception  certified  un- 
der the  seals  of  the  judges  of  the  circuit 
court,  either  by  referring  to  the  charge 
at  length,  or  the  notes  of  the  presiding 
judge;  and  as  the  case  is  now  presented, 
the   motion   must   be    refused."'      Stimpson 


f.    West    Chester   R.    Co..   3    How.    552,   11 
L.    Ed.    722. 

28.  To  correct  error  or  mistake  in 
framing  exception. — Gayler  v.  Wilder.  10 
How.  509.  13  L.  Ed.  517.  See,  generally, 
the  title  EXCEPTIOXS.  BILL  OF, 
AND  STATEMENT  OF  FACTS  ON 
APPEAL. 

29.  To  show  issuance  of  alias  capias. — • 
Barton  z\  Petit.  7  Cranch  194.  3  L.  Ed. 
313. 

30.  Improper  where  nothing  omitted 
from  record  which  is  of  record  below. 
— Chicago  7\  Bigelow,  131  U.  S.  xciii.  19 
L.  Ed.  357.  See.  also,  Union  Pac.  R.  Co. 
V.  United  States.  116  U.  S.  402,  29  L.  Ed. 
677. 

"The  record  shows  no  allowance  of  ap- 
peal in  the  court  below,  and  this  is 
usually  a  sufficient  ground  for  disinissal. 
But  it  appears  from  affidavits,  that  an  ap- 
peal was  in  fact  prayed  and  allowed;  and 
that  the  condition  of  the  record  is  due 
to  the  omission  of  the  clerk  below  to 
make  the  proper  entry.  Under  these  cir- 
cumstances we  think  that  nerther  the  mo- 
tion of  Mr.  Carpenter  to  dismiss,  nor  the 
motion  of  Mr.  Irvin  for  a  certiorari,, 
should  be  allowed.  We  cannot  dismiss 
for  the  want  of  an  allowance  of  an  ap- 
peal, when  it  is  satisfactorily  shown  by 
the  affidavits  that  an  appeal  was  actually 
allowed,  without  giving  the  appellant  the 
opportunitj-  to  make  record  proof  of  the 
fact.  Nor  can  we  allow  a  certiorari,  when 
it  appears  that  nothing  is  omitted  from 
the  record  which  is  of  record  in  the  court 
below.  The  cause  will  be  passed  until 
the  second  Monday  of  October,  that  the 
counsel  for  the  appellant  may  move  upon 
proper  showing  for  an  entry,  nunc  pro 
tunc,  of  the  prayer  and  necessarj'  allow- 
ance of  appeal,  in  the  circuit  court.  If 
such  an  entry  shall  be  made  by  direction 
of  the  circuit  court,  the  motion  for  cer- 
tiorari may  be  hereafter  renewed."  Chi- 
caero  :■.  Bigelow,  131  U.  S.  xciii,  19  L. 
Ed.  257. 
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ducible  from  the  evidence  befcre  it.-'^  In  order  to  justify  a  certiorari  from  tl.e 
supreme  court  to  the  circuit  court  to  certify  up  its  findings,  it  must  clearly  appear 
that  the  omission  was  attributable  to  the  fault  or  neglect  of  the  court  and  not  to 
the  parties.^-  Where  the  only  defect  in  a  transcript  sent  to  the  supreme  court 
is  that  the  clerk  has  not  appended  to  it  his  certificate  that  it  contains  the  full 
record  (th.ere  being  no  allegation  of  contumacy),  a  certiorari  is  not  the  prop.r 
remedy  for  relief  to  the  plaintiff  in  error.^^  If  parts  of  the  record  below  are 
omitted  in  the  transcript,  the  supreme  court  of  the  United  Slates  may,  bv  certio- 
rari, have  the  omission  supplied,  but  such  court  cannot  correct  errors  which  actually 
exist  in  the  record  as  it  stands  in  a  state  court.  For  that  purpose  application  must 
be  made  there,  and,  if  necessary,  upon  sufficient  showing  the  supreme  court  may 
remand  the  case  in  order  that  the  court  may  proceed.'*-*  A  writ  of  error  froni 
the  supreme  court  of  the  United  States  is  properly  directed  to  the  court  in  which 
the  final  judgment  was  rendered,  and  by  whose  process  it  must  be  executed,  and 
in  which  the  record  remains,  although  such  court  may  not  be  the  highest  court  of 
the  state,  and  altliough  such  highest  court  may  have  exercised  a  revisorv  juris- 
diction over  points  in  the  case,  and  certified  its  decision  in  the  court  below.  The 
omission  in  the  record  of  these  points,  and  the  action  in  the  highest  court  upon 
them,  make  no  ground   for  certiorari  on  account  of  diminution.-*-'^ 

2.  As  Auxiliary  to  Writ  of  H.abeas  Corpus. — Petitions  to  the  circuit  court 
for  habeas  corpus  are  frequently  accompanied  by  applications  for  certiorari  as 
ancillary  thereto,  and  both  are  awarded  or  denied  together. '^^ 


31.  Improper  as  method  of  supplying 
defects  in  concluzicns  frcm  evidence. — 
United  States  :■.  Adams,  9  Wall.  G61,  19 
L.  Ed.  808.  in  which  ca.se  it  was  held  that 
the  proper  method  of  obtaining  such  a 
finding  is  an  order  of  the  supreme  court. 
on  motion  duly  made,  directed  to  the 
court  of  claims,  requiring  it  to  make  re- 
turn as  to  the  existence  or  nonexistence 
of  such  facts.  The  supreme  court  cannot 
give  the  court  of  claims  any  directions  as 
to  what  findings  it  shall  make,  or  how  it 
shall  proceed  to  make  up  its  finding  on 
the  points  sought  to  have  certified.  Soe 
the  titles  APPEAL  AND  ERROR,  vol. 
1,  p.  333;   FINDINGS   OF   COURTS. 

32.  To  require  circuit  court  to  certify 
its  findings. — Winshjw  v.  Wilcox.  104  U. 
S.    183.    ;>«    L.    Ed.    69:5. 

33.  Want  of  clerk's  certificate  that 
transcript  contains  full  record. — Hodges 
V.  Vaughan,  19  Wall.  12,  22  L.  Ed.  46,  in 
which  it  was  held  in  such  a  case  the  plain- 
tiff in  error  should  ask  leave  to  withdraw 
the  transcript  to  enable  him  to  apply  ro 
the  clerk  of  the  court  below  to  append 
thereto   the  necessary   certificate. 

34.  Cannot  correct  errors  in  record  of 
state  court. — Goodenough,  etc.,  j\Ifg.  Co. 
V.  Rhode  Island,  etc.,  Co.,  l.-)4  U.  S.  635, 
24    L.    Ed.    368. 

35.  McGuire  v.  The  Commonwealth,  3 
Wall.    382,    18    L.    Ed.    164. 

"Nor  do  we  perceive  sufficient  reason 
for  awarding  a  writ  of  certiorari  to  bring 
up  a  more  perfect  record.  It  appears 
from  the  record  before  us  that  after  ver- 
dict, and  before  judgment  in  the  superior 
court,  certain  exceptions  were  sent  up  to 
the  supreme  judicial  court  for  its  opin- 
ion, and   that  a  rescript   was   subsequently 


sent  down,  overruling  them,  whereupon 
final  judgment  was  entered  upon  the  ver- 
dict. This,  we  understand,  was  accord- 
ing to  the  law  and  practice  in  Massa- 
chusetts, and  the  effect  was  to  leave  the 
entire  record  in  the  superior  court."  Mc- 
Guire V.  The  Commonwealth.  3  Wall.  382, 
18    L.    Fd,    164. 

36.  Auxiliary  to  writ  of  habeas  corpus, 
—Hyde  v.  Shine.  199  U.  S.  62,  oO  L.  Ed. 
90;  Ex  parte  Burford,  3  Cranch  448.  2  L. 
Ed.  495;  Ex  parte  Bollman.  4  Cranch  75, 
2  L.  Ed.  554;  Ex  parte  Dugan,  2  Wall. 
134,  17  L.  Ed.  871;  United  States  v.  Hamil- 
ton. 3  Dall.  17,  1  L.  Ed.  490;  Ex  parte 
McCardle,  6  Wall.  324,  18  L.  Ed.  817;  Ex 
parte  Lange,  131  U.  8.  ccvii,  21  L.  Ed. 
872.      See    the   title    HABEAS    CORPUS. 

"Jnhn  Atkins  Burford.  a  prisoner  con- 
fined in  the  jail  of  the  county  of  Alex- 
andria, in  the  District  of  Columbia,  pe- 
titioned this  court  for  a  habeas  corpus, 
to  inquire  into  the  cause  of  his  com- 
mitment, alleging  that  he  was  confined 
under  and  by  color  of  process  of  the 
United  States,  and  praying  for  '  a  cer- 
tiorari to  the  clerk  of  the  circuit  court  '^f 
the  District  of  Columbia,  for  the  county 
of  Washington,  to  certify  the  record  by 
which  his  cause  of  commitment  might  be 
examined,  and  its  legality  investigated. 
To  the  petition  was  annexed  a  copy  (  f 
his  commitment,  certified  bj'  the  jailer  of 
Alexandria  county.  *  *  *  March  4th,  1806. 
IMarsliall,  Ch.  J.:  There  is  some  ob- 
scurity in  the  act  of  congress,  and  some 
doubts  were  entertained  Ky  the  court  as 
to  the  construction  of  the  constitution. 
The  court,  however,  in  favor  of  liberty, 
was  willing  to  grant  the  habeas  corpus. 
But  the  case  of  Unit/d  States  v.  Hanid- 
ton,   3   Dall.   17.  1   L.   Ed.   490,   is   decisive. 
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3.  Special  \\'rit. — In  some  cases  where  a  certiorari  upon  suggestion  of  dim- 
inution would  not  answer  the  purpose,  as  where  the  proceedings  in  the  original 
suit  form  no  part  of  those  in  the  subsequent  suit,  it  may  be  necessary  for  the 
superior  court  to  direct  a  special  writ  to  be  framed,  applicable  to  the  case.  Thus, 
for  instance,  in  case  of  a  writ  of  error  to  a  judgment  on  a  forthcoming  bond, 
conditioned  for  the  delivery  of  property  seized  to  satisfy  an  execution,  if  the  orig- 
inal judgment  be  reversed,  the  reversal  of  the  dependent  judgment  on  the  forth- 
coming bond  follows  of  course ;  but  a  special  certiorari  is  necessary  to  bring  up 
the  execution  upon  which  the  bond  was  given,  so  as  to  show  the  connection  be- 
tween the  two  judgments.^" 

IV.    Jurisdiction. 

A.  Derivation. — The  courts  of  the  United  States  derive  authority  to  issue 
the  writ  of  certiorari  from  the  constitution  and  the  legislation  of  congress.-''^ 

B.  In  What  Courts  Vested. — Under  the  act  of  congress  authorizing  the 
supreme,  the  circuit  and  district  courts  "to  issue  all  writs,  not  specifically  pro- 
vided for  by  statute,  which  may  be  necessary  for  the  exercise  of  their  respective 


It  was  there  determined,  that  this  court 
could  grant  a  habeas  corpus;  therefore, 
let  the  writ  issue,  returnable  immediately, 
together  with  a  certiorari,  as  prayed."  Ex 
parte  Burford,  3  Cranch  448,  2  L.  Ed. 
495. 

37.  Special  writ  to  bring  up  execution 
on  which  forthcoming  bond  issued. — 
"That  the  judgment  in  this  record  is  de- 
pendent upon  some  other  judgment  is 
apparent  from  the  bond,  which  recites  a 
prior  execution,  and  seizure  by  the  mar- 
shal of  the  property  mentioned  in  the 
condition,  for  the  purpose  of  satisfying 
it;  but  it  does  not  appear  judicially  to 
the  court,  that  the  recited  execution  is- 
sued upon  the  identical  judgment  which 
has  been  reversed.  The  only  difficulty 
which  the  court  has  felt  has  been,  to  de- 
vise some  proper  mode  in  this,  as  well  as 
in  all  similar  cases  which  may  hereafter 
arise,  to  connect'  with  the  original  re- 
versed judgment  that  which  is  asserted  to 
be  dependent  upon  it.  A  certiorari,  upon 
a  suggestion  of  diminution,  would  not  an- 
swer the  purpose,  as  the  proceedings  in 
the  original  suit  form  no  part  of  those 
in  the  subsequent  suit;  the  only  founda- 
tion of  which  are,  the  bond  and  notice. 
Neither  does  it  appear  regular,  for  this 
court  to  receive  as  evidence  of  the  de- 
pendency of  the  latter  upon  the  former 
judgment,  the  certificate  of  the  clerk  of 
the  circuit  court.  The  court  has  thought 
it  best,  to  direct  a  special  writ  to  be 
framed,  applicable  to  cases  of  this  na- 
ture, to  be  directed  to  the  clerk  of  the 
court  in  which  the  judgments  were  ren- 
dered, to  certify,  under  seal  of  the  court, 
the  execution  recited  in  the  bond  on 
which  the  second  judgment  was  rendered. 
This  difficulty  can  never  occur,  except 
in  cases  where  all  the  proceedings  in  the 
original  judgment,  except  the  execution, 
are  already  before  this  court.  The  ex- 
ecution, therefore.  thoui?h  no  part  of 
either  the  original  or  dependent  record, 
hpine^  certified  bv  the  oroposed   writ,  will 


supply  the  only  link  necessary  to  prove 
the  connection  between  the  two  judg- 
ments. In  this  case,  the  court,  from  the 
novelty  of  the  practice  necessary  to  be 
adopted,  will  not  permit  the  plaintifif  in 
error  to  suffer,  in  consequence  of  his  not 
having  applied  sooner  for  a  writ  of  cer- 
tiorari, but  will  now  direct  the  same  to 
issue.  In  future,  the  party  must  take  the 
consequence  of  his  neglect,  if  he  should 
fail  to  have  the  execution  certified  in 
time."  Barton  v.  Petit,  7  Cranch  288, 
3  L.  Ed.  348.  See  the  title  FORTHCOM- 
ING AND  DELIVERY  BONDS. 

38.  Derivation  of  jurisdiction. — Ex 
parte  Vallandigham,  1  Wall.  243,  249,  17 
L.  Ed.  .589.  See,  generally,  the  titles 
CONSTITUTIONAL  LAW;  COURTS; 
JURISDICTION. 

Not  analogous  .to  powers  of  English 
court. — "There  is  no  analogy  between  the 
power  given  by  the  constitution  and  law 
of  the  United  States  to  the  supreme  court, 
rnd  the  other  inferior  courts  of  the 
United  States,  and  to  the  judges  of  them, 
to  issue  such  processes,  and  the  preroga- 
tive power  by  which  it  is  done  in  Eng- 
land. The  purposes  for  which  the  writ 
is  issued  are  alike,  but  there  is  no  simili- 
tude in  the  origin  of  the  power  to  do  it. 
In  England,  the  court  of  King's  Bench 
has  a  superintendence  over  all  courts  of 
an  inferior  criminal  jurisdiction,  and  may, 
by  the  plenitude  of  its  power,  award  a 
certiorari  to  have  any  indictment  removed 
and  brought  before  it;  and  where  such 
certiorari  is  allowable,  it  is  awarded  at 
the  instance  of  the  king,  because  every 
indictment  is  at  the  suit  of  the  king,  and 
he  has  a  prerogative  of  suing  in  whatever 
court  he  pleases.  The  courts  of  the 
United  States  derive  authority  to  issue 
such  a  writ  from  the  constitution  and 
the  lesislation  of  congress."  Ex  parte 
Vallandigham,  1  Wall.  243.  17  L.  Ed.  .589. 
See  the  titles  APPEAT,  AMr^  -pRROR. 
vol.  1.  p.  333;  ARMY  AND  NAVY,  vol. 
2.   D.   494. 
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jurisdiction,  agreeable  to  the  usages  and  principles  of  law,""^  such  courts  may 
issue  writs  of  certiorari  in  proper  cases.-*" 

V.   Application  for  Writ  and  Hearing  Thereon. 

A.  Necessity  and  Manner  of  Application. — Issuance  on  Court's  Ov/n 
Motion. — As  has  been  seen,  the  writ  may  issue  on  the  court's  own  motion  in  a 
proper  case.^'^ 

Application  by  Motion  of  Petition. — When  application  for  the  writ  is  neces- 
sary, it  is  usually  by  molion,^-  founded  upon  a  suggestion  of  diminution.'*-^  In 
at  least  one  instance,  however,  the  application  seems  to  have  been  by  petition. ■*■* 

B.  Time  of  Application. — The  time  when  application  for  certiorari  should 
be  made  is  fixed  by  a  rule  of  the  supreme  court.'*'^  The  application  may,  however, 
be  properly  made  and  granted  at  a  later  term,  where  the  delay  is  satisfactorily 
accounted  for.^^^ 


39.  Provision  authorizing  issuance  of 
writs  not  specifically  authorized  by  stat- 
ute, etc. —  Section  1-1  of  the  judiciary  act 
of  Sept.  24,  17S9.  1  Stat.  81,  c.  20,  carried 
forward  as  §  716,  Rev.  Stat.  U.  S.  Comp. 
Stat.  1901,  p.  580.  Whitney  v.  Dici<,r^02 
U.  S.  132.  50  L.  Ed.  963;  American  Const. 
Co.  V.  Jacksonville,  etc.,  R.  Co.,  148  U. 
S.  372,  37  L.  Ed.  486;  In  re  Vidal,  179  U. 
S.  126,  45  L.  Ed.  118;  Ex  parte  Joins,  191 
U.    S.   O,*?.    102,    48    L.    Ed.    110. 

40.  Jurisdiction  vested  in  supreme,  cir- 
cuit and  district  courts  of  the  United 
States. — .American  Const.  Co.  v.  Jack- 
sonville, etc.,  R.  Co..  148  U.  S.  372,  37  L. 
Ed.  486;  In  re  Vidal.  179  U.  S.  126.  45  L. 
Ed.  118;  In  re  Massachusetts,  197  U.  S. 
482,  49  L.  Ed.  845;  Whitney  v.  Dick,  202 
U.  S.  132,  50  L.  Ed.  963;  In  re  Chetwood, 
165  U.  S.  443.  41  L.  Ed.  782;  In  re  Tampa, 
etc.,  R.  Co..  168  U.  S.  583,  42  L.  Ed.  580. 
See,  generally,  the  titles  COURTS;  JU- 
RISDICTION. 

As  to  the  issuance  of  the  writ  by  the 
supreme  court  as  appellate  process,  see 
the  title  APPEAL  AND  ERROR,  vol. 
1,   p.   403. 

Review  of  proceedings  of  military  tribu- 
nal.—In  In  re  Vidal,  179  U.  S.  126,  45  L. 
Ed.  118,  it  was  held  that  the  proceedings 
of  military  tribunals  could  not  be  re- 
viewed on  certiorari  by  the  supreme  court 
under  §  716  of  the  Revised  Statute,  and 
that  such  tribunals  were  not  courts  with 
jurisdiction  in  law  or  equity  within  the 
meaning  of  those  terms  as  used  in  the 
tliird  article  of  the  constitution,  and  that 
the  question  of  the  issue  of  the  writ  of 
certiorari  in  the  exercise  of  inherent  gen- 
eral power  could  not  arise  in  respect  of 
them. 

41.  Issuance  on  court's  own  motion. — 
See  ante,  "General  Rule  Stated  and  Ap- 
plied."   Til.    B.    1. 

42.  By  motion. — Hodges  v.  Vaughan, 
19  Wall.  12,  22  L.  Ed.  46;  Stimoson  v. 
West  Chester  R.  Co..  3  How.  5.52,  11  L. 
Ed.  722;  Bein  ?•.  Heath,  142  U.  S.  704,  35 
L.  Ed.  1174;  St'^arns  v.  United  States.  4 
Wall.  1,  18  L.  Ed.  451;  United  States  v. 
Gomez.    1    Wall.    690,    17    L.    Ed.    677. 


43.  Founded  on  suggestion  of  diminu- 
tion.— Hodges  V.  Vaughan,  19  Wall.  12, 
22  L.  Ed.  46.  See.  also,  cases  cited  in 
note  to  preceding  text.  See  ante.  "Gen- 
eral   Rule   Stated   and   Applied,"   III,  B,   1. 

"Third  ground  of  the  motion  is  that 
the  transcript  is  incomplete,  and  that  the 
same  is  not  duly  certified.  The  certifi- 
cate in  this  case  is  certainly  made  by  an 
offlcer  authorized  by  law  to  make  it,  and 
we  are  not  able  to  perceive  that  it  is  de- 
fective. Remedy  of  appellee,  if  the  tran- 
script is  incomplete,  is  a  pla-n  one  and 
one  of  daily  use.  He  should  suggest 
diminution,  and  ask  for  a  certiorari,  which 
is  readily  granted  when  applied  for  in 
season."  United  States  z'.  Gomez.  1  Wall. 
690,    17    L.    Ed.    677. 

44.  Petition  for  certiorari. — Ex  parte 
Dugan,    2   Wall.    134.    17   L.    Ed.    871. 

45.  Rule  of  supreme  court  as  to  time. 
— The  14th  (formerly  the  32nd)  rule  of  the 
supreme  court  declares  that  no  certiorari 
for  diminution  of  the  record  shall  be 
awarded  unless  the  motion  be  made  at 
the  first  term  of  the  entry  of  the  cause, 
"unless  upon  special  cause  shown  to  the 
court  accounting  satisfactorily  for  the  de- 
lay." Stearns  v.  United  States.  4  Wall. 
1,  18  L.  Ed.  451;  Bein  7'.  Heath,  142  U. 
S.  704,  35  L.  Ed.  1174;  Chappell  v.  United 
States,    160   U.    S.    499.    40    L.    Ed.    510. 

46.  Application  at  later  term  where  de- 
lay accounted  for. — The  supreme  court 
will  award  a  certiorari  when  diminution 
of  the  record  is  suggested,  even  at  the 
third  term,  if  the  delay  be  accounted  for; 
but  the  hearing  of  the  cause  will  not  be 
postponed  on  that  account.  Clark  v. 
Hackett.   1    Black   77,   17   L.    Ed.   69. 

"This  was  an  appeal  from  the  circuit 
court  of  the  United  States  for  the  dis- 
trict of  New  Hamoshire.  brought  up.  filed 
and  docketed  in  this  court  to  December 
term.  T'59.  On  the  3d  of  January.  1S62. 
the  cause  being  No.  67  on  the  docket  of 
the  present  term.  Mr.  Black,  of  Pennsyl- 
vania, for  appellant,  suggested  diminu- 
tion of  the  record,  and  moved  for  a  cer- 
tiorari on  affidavits,  which  accounted  for 
the   delaJ^     The   appellee   (a  counsellor  of 
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C.  By  Whom  Made. — Where  there  are  any  necessary  parts  of  the  record 
which  the  appellant  has  omitted  to  bring  before  the  higher  court,  it  is  not  only 
competent  for  the  appellee  to  bring  up  by  certiorari  such  omitted  portions,  but 
it  has  been  held  that  it  is  his  duty  to  do  so.-*" 

D.  Hearing  and  Determination — 1.  Discretion  of  Court  as  to  Grant  or 
Refusal. — The  granting  or  denial  of  a  writ  of  certiorari  rests  in  the  sound  dis- 
cretion of  the  court,^^  and  cannot  be  assigned  as  error,  at  least  in  the  absence  of 
manifest  abuse  of  discretion.-*^ 

2.   Rule  as  to  Hearing  on  ^Merits. — On  a  mere  petition  for  a  certiorari,  the 


this  court)  appeared  in  propria  persona, 
and  resisted  the  motion  on  the  ground 
that  it  was  too  late:  this  was  the  third 
term.  The  court  awarded  the  certiorari; 
but  added,  that  if  the  cause  should  be 
reached  before  a  return,  the  certiorari 
would  not  be  regarded  as  a  reason  for 
continuance.  The  cause  was  afterwards 
reached  in  its  regular  order,  and  the 
argument  was  directed  to  proceed."  Clark 
V.    Hackett,    1    Black   77,    17    L.    Ed.    69. 

A  certiorari  for  diminution  of  the 
record  allowed  under  special  circum- 
stances, and  where  the  cause  had  been 
continued  till  the  next  term,  although  the 
motion  for  it  was  made  after  more  than 
one  term  had  passed  since  the  entry  of 
the  case,  and  contrary  to  a  rule  of  the 
court.  Stearns  v.  United  States,  4  Wall. 
1,  18  L.  Ed.  451.  See,  also.  Clark  v. 
Hackett,  1  Black  77,  17  L.  Ed.  69;  Morgan 
V.   Curtenius.  19   How.   8,   15   L.   Ed.   576. 

A  motion  for  a  certiorari,  at  the  third 
term  at  which  the  case  had  been  on  the 
docket,  will  be  awarded,  where  it  appears 
that  the  record  was  not  printed  at  the 
last  term,  and  that  the  movant  had  been 
taken  into  the  case  since  the  last  con- 
tinuance. Bein  v.  Heath,  142  U.  S.  704, 
35  L.  Ed.  1174.  in  which  case  Mr.  Chief 
Justice  Taney  said:  "When  this  rule  was 
made,  the  records  were  not  printed.  Now, 
counsel  rarely  sees  the  record  until  it  is 
printed,  and  if  the  motion  is  made  within 
a  reasonable  time  after  the  record  is 
printed,  and  counsel  has  the  opportunity 
of  seeing  it,  a  certiorari  will  be  granted. 
But  if,  after  the  return,  the  other  party 
desires  to  go  to  trial  at  this  term,  the 
party  moving  will  not  be  entitled  to  a 
continuance." 

In  Redfield  v.  Parks,  130  U.  S.  623,  32 
L.  Ed.  1053,  leave  was  given  the  plaintiff 
in  error  to  sue  out  a  writ  of  certiorari  to 
bring  up  omitted  papers,  although  more 
than  three  years  had  elapsed  since  the 
filing    of   the    transcript. 

When  it  appears  for  the  first  time  in 
the  argument  of  a  cause  that  the  exist- 
ence of  the  judgment  appealed  from  is 
not  stated  in  the  record,  the  court  of  its 
own  motion  may  allow  the  plaintiff  in 
error  a  certiorari  and  time  to  produce  a 
certified  copy  of  it.  Sweeney  v.  Lomme, 
22  Wall.    208,   22   L.    Ed.   727. 

47.  Issuance  on  application  of  appellee. 
— Hoskin  v.  Pisher,  125  U.  S.  217,  31  E. 
Ed.   759. 


48.  Discretion  of  court  as  to  grant  or 
refusal  of  writ. — Harris  v.  Barber,  129  U. 
S.  366.  32  L.  Ed.  697.  reaffirmed  in  Battle 
V.  Atkinson,  191  U.  S.  559;  Hyde  ?7.  Shine, 
199  U.  S.  62,  50  L.  Ed.  90;  In  re  Hugulev 
Mfg.  Co.,  184  U.  S.  297,  301.  46  L.  Ed. 
549;  In  re  Tampa,  etc.,  R.  Co.,  168  U.  S. 
583.  587,  42  L.  Ed.  589;  American  Const. 
Co.  V.  Jacksonville,  etc.,  R.  Co.,  148  U.  S. 
372.  37  L.  Ed.  486. 

"Certiorari  is  a  discretionary  writ,  and 
is  often  denied  where  the  power  to  issue 
it  is  unquestionable."  Hyde  v.  Shine,  199 
U.   S.   62,   50  L.   Ed.   90. 

"The  writ  of  certiorari,  when  applied 
for  b}-  a  defendant,  is  not  a  writ  of  right, 
but  discretionary  with  the  court  (Bac. 
Ab.  Certiorari  A)."  Ex  parte  Hitz,  111 
U.    S.    766,    28    L.    Ed.    592. 

49.  Decision  on  application  not  as- 
signable 2S  error. — Hyde  v.  Shine,  199  U. 
S.  62.  50  L.  Ed.  90.  See  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  333. 

In  Ex  parte  Hitz.  Ill  U.  S.  766,  28  L. 
Ed.  592,  an  application  was  made  by  H. 
for  a  writ  of  certiorari  commanding  the 
supreme  court  of  the  District  of  Colum- 
bia to  certify  to  the  supreme  court  an 
indictment  and  the  proceedings  thereun- 
der against  him  for  an  offense  against  § 
5209  of  the  Revised  Statute  alleged  to 
have  been  committed  by  H.  while  and  as 
president  of  a  national  bank.  The  ground 
for  the  application  was  that  when  the  in- 
dictment was  filed  and  the  offense  charged 
was  committed,  he  was  the  diplomatic 
representative  of  a  foreign  government 
accredited  to  and  received  by  the  United 
States  as  a  political  agent.  It  appeared 
that  he  had  been  requested  by  such  for- 
eign government,  prior  to  the  filing  of 
the  indictment,  to  resign  his  office,  and 
that  he  did  so  resign  shortly  after  the  in- 
dictment was  filed.  It  also  further  ap- 
peared that  he  had  some  years  previous 
been  informed  by  the  secretary  of  state 
that  the  latter  did  not  find  in  his  relations 
to  the  United  States  any  ground  for  the 
continuance  to  him  of  the  privilege  cf 
the  free  entry  of  goods  imported  for  his 
use.  Under  these  circumstances,  the  su- 
preme court,  holding  that  the  writ  of  cer- 
tiorari, applied  for  by  the  defendant,  was 
not  a  writ  of  error,  but  discretionarj',  de- 
nied the  application,  leaving  the  parties 
to  such  remedies  as  they  might  be  enti- 
tled to   elsewhere. 
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court,  according  to  its  better  and  more  regular  practice,  will  decline  to  hear  the 
case  on  its  merits,  even  though  the  counsel  for  the  petitioner  produce  a  copy  of 
the  record  admitted  on  the  other  side  to  be  a  true  one.  It  will  wait  for  a  return 
in  form  from  the  court  below. '^'"^ 

3.  Order  for  Issuance  of  Writ. — Where  sufficient  showing  has  been  made 
upon  the  application,  or,  upon  its  own  motion,  the  court  will  order  the  issuance 
of   the   writ   to   the   lower   court.^^ 

VI.    The  Writ. 

A.  Form  and  Requisites. — The  writ  of  certiorari  should  be  directed  to  the 
court  below, •^-  commanding  it  to  send  up  to  the  appellate  court  the  complete  and 
perfect  record."'-^ 

B.  Return — 1.  Necessity. — As  has  been  seen,  it  is  held  to  be  the  more  regu- 
lar practice  for  the  superior  court  not  to  hear  the  case  on  its  merits  on  application 
for  certiorari,  but  to  wait  for  a  return  from  the  court  below."'"* 

2.  Time. — A  writ  of  certiorari  issued  upon  suggestion  of  diminution  of  the 
record  is  returnable  at  the  next  term.-^^ 


50.  Court  will  not  hear  on  merits  with- 
out formal  return. — Ex  parte  Dugan,  2 
Wall.  134,  17  L.  Ed.  871.  See.  also,  Mis- 
souri, etc.,  R.  Co.  1'.  Dinsmore,  108  U.  S. 
30,  f?7  L.  Fd.  610;  Airerican  Const.  Co.  v. 
Jacksonville,  etc.,  R.  Co.,  148  U.  S.  372,  37 
L.  Ed.  486. 

51.  Form  of  order  for  certiorari  to  sup- 
ply omission. — "Upon  an  inspection  of  tlic 
record  of  this  cause,  it  appearing  to  the 
court  here  that  the  bill  of  exceptions 
states  that  'the  defendants  offered  in  ev- 
idence to  the  jury  a  certificate  of  the  reg- 
ister  of   the    land   ofitlce    at    Quincy.    dated 

.  which  is   in  the  words  and   figures 

following,  to  wit;'  and  that  the  said  cer- 
tificate, thus  referred  to,  is  not  inserted 
in  the  exception,  nor  its  contents  stated 
in  any  part  of  the  transcript,  on  consider- 
atirn  whereof,  it  is  now  here  ordered  by 
this  court,  that  a  writ  of  certiorari  be  and 
the  '^ame  is  hereby  awarded,  to  be  issued 
forthwith,  and  to  be  directed  to  the  judges 
of  the  circuit  court  of  the  United  States 
for  the  district  of  Illinois,  commanding 
them  to  supply  the  omission  above  men- 
tioned, and  return  a  full  and  correct  tran- 
scr'pt  to  this  court,  with  this  writ,  on  or 
before  the  first  day  of  the  next  term  of 
this  court."  Morgan  v.  Curtenius,'  19 
How.  8.  l,*)  L.  Ed.  576.  See  post,  "Man- 
ner  and    Penuisites    of    Return,"   VI.    B,    A. 

C2.  Direction  to  court  below. — Clinton 
V.  Missouri  Pac.  R.  Co.,  122  U.  S.  469,  30 
L.  Ed.  1214;  Morgan  7'.  Curtenius,  19 
How.  8,  1.5  L.  Ed.  576;  Worcester  v. 
Georgia,  6  Pet.  515.  565,  8   L.   Ed.  483. 

"If  it  had  been  suggested  by  cither 
party  that  this  transcript  was  imperfect 
or  defective  because  it  omitted  some  pa- 
per, or  order,  or  matter  in  the  county 
court,  which  was  necessary  to  the  hearing 
in  the  district  court,  the  usual  and  proper 
way  of  correcting  that  evil,  pursued  in 
all  courts  of  appeal,  would  be  by  certiorari 
directed  to  the  court  from  wliich  the  aj)- 
peal  was  taken,  commanding  it  to  send 
up     the     complete     and     perfect     record." 


Clinton  v.  Missoi-ri  Pac.  R.  Co.,  122  U  S. 
469,  30  L.   Ed.   T'l-i. 

In  Commonwealth  v.  Franklin,  4  Dall. 
316.    1    L.    P'  nt-cire    court   of 

Pennsylvania  held  that  there  were  fatal 
irregularities  b  ,in  n  me  direction  and  re- 
turn of  a  writ  to  remove  to  the  circuit 
court  an  indictment  from  a  court  of  quar- 
ter sessions,  where  such  writ  was  directed 
to  a  court  of  common  pleas,  and  returned 
by   the  associate  judges  of  such   court. 

"The  objection  to  the  direction  of  the 
certiorari  is  fatal.  The  power  and  cog- 
nizance of  the  judges  of  the  court  of  com- 
mon pleas  do  not  extend  to  criminal  cases. 
Those  judges  are,  indeed,  ex  officio,  mem- 
bers of  another  court,  which  possesses  a 
criminal  jurisdiction;  but  when  sitting 
there,  they  are  judges  of  the  court  of 
quarter  sessions,  not  of  the  common  pleas. 
I  am  also  inclined  to  think,  that  a  cer- 
tiorari, calling  for  the  removal  of  an  in- 
dictment against  four,  generally,  will  not 
remove  an  indictment,  which  charges  only 
three  persons,  in  one  of  its  counts.  It  is 
true,  that  the  circuit  court  may  obtain 
the  removal  and  cognizance  of  an  indict- 
ment, as  well  upon  the  delivery  of  the 
record,  by  one  of  the  judges  of  the  court 
of  quarter  sessions,  per  propria  manu,  as 
upon  the  return  to  a  certiorari.  The  pres- 
ent case,  however,  rests  upon  the  author- 
ity of  the  writ;  and  though  it  is  not  with- 
out doubt,  I  am  disposed  to  hold,  that  not 
only  the  direction  and  the  return  are  ir- 
regular; but  that  the  body  of  the  writ  is 
defective,  in  the  description  of  the  indict- 
ment to  be  removed."  Commonwealth  v. 
Franklin.  4  Dall.  316,   1    L.    Ed.  S40. 

53.  Command  to  send  up  complete  rec- 
ord.— Clinton  v.  Missouri  Pac.  R.  Co  V^'l 
U.  S.  469,  30  L.  Ed.  1214;  Morgan  v.  Cur- 
tenius.   19    How.    S,    15    L.    Ed.    576. 

54.  Court  will  wait  for  return  from 
court  below.— See  ante,  "Rule  as  to  Hear- 
ing on   Merits."  V.  D,  2. 

55.  Tim.e  of  return.— Redfield  v.  Parks, 
130   U.   S.   623,  32    L.    Ed.    1053;    Morgan  v. 
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3.  By  Whom  Made. — The  return  to  a  writ  of  certiorari,  on  the  suggestion  of 
diminution  of  the  record,  may  be  made  by  the  clerk  of  the  court  below.-'''' 

4.  Manner  and  Requisites  of  Return. — Return  as  in  Case  of  Writ  of 
Error. — It  has  been  held  that  the  return  to  a  certiorari  to  bring  up  the  record  on 
suggestion  of  diminution,  is  within  the  rule  relative  to  the  return  of  writs  of 
error.^'^ 

Requisites  and  Sufficiency. — The  clerk  of  the  court  to  which  certiorari  has 
issued  on  suggestion  of  diminution,  should  return  a  full  and  correct  transcript  to 
the  superior  court. ■''^ 

VII.     Procedure   in   Reviewing    Court. 

A.    In  General. — Although  the  granting  of  the  writ  of  certiorari  rests  in  the 


Curtenius,  19  How.  8,  15  L.  Ed.  576.  In 
this  last  case  it  is  held  that  the  return 
should  be  on  or  before  the  first  day  of  the 
next  term. 

56.  Return  by  clerk  of  court  below. — 
Stewart  v.  Ingle,  9  Wheat.  526,  G  L.  Ed. 
151;  Fenemore  v.  United  States,  3  Dall. 
357,  1  L.  Ed.  634. 

"In  the  case  of  Stewart  v.  Ingle  and 
others,  which  was  a  writ  of  error  to  the 
circuit  court  for  the  District  of  Columbia, 
a  certiorari  was  issued,  upon  a  suggestion 
of  diminution  in  the  record,  which 
was  returned  by  the  clerk  with  an- 
other record;  whereupon,  a  motion  was 
made  for  a  new  certiorari,  on  the  ground, 
that  the  return  ought  to  have  been  made 
by  the  judge  of  the  court  below,  and  not 
by  the  clerk.  The  writ  of  certiorari,  it  is 
known,  like  the  writ  of  error,  is  directed 
to  the  court.  Mr.  Justice  Washington,  af- 
ter consultation  with  the  judges,  stated 
that,  according  to  the  rules  and  practice 
of  the  court,  a  return  made  by  the  clerk 
was  a  sufficient  return."  Worcester  v. 
Georgia,  6  Pet.  515,  8  L.  Ed.  483.  See, 
generally,    the  title  CLERKS  OF  COURT. 

57.  Return  as  in  case  of  writ  of  error. — 
Fenemore  v.  United  States,  3  Dall.  357,  1 
L.  Ed.  634.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  333. 

58.  Full  and  correct  transcript  to  be  re- 
turned.— Morgan  v.  Curtenius,  19  How.  8. 
15   L.  Fd.  576^ 

Certification  held  sufficient  though  in- 
formal.— "There  was  a  further  suggestion 
to  the  court  of  a  diminution  of  the  record 
in  that  the  Canadian  statute,  which  was 
introduced  and  used  as  evidence  in  the 
district  court,  did  not  appear  in  the  record, 
and  a  writ  of  certiorari  was  granted  'be- 
cause the  transcript  of  the  record  in  this 
case  does  not  contain  a  copy  of  the  Can- 
ada statutes  governing  the  navigation  of 
vessels  in  the  waters  of  Canada  during  the 
year  1891,  which  was  introduced  in  evi- 
dence, as  alleged.'  In  obedience  to  this 
writ,  the  clerk  of  the  district  court  was  or- 
dered to  transmit  to  the  circuit  court  of 
appeals  a  certified  copy  of  the  Canadian 
statute.  This  was  done,  but  the  clerk, 
instead  of  certifying  that  it  was  a 
part  of  the  record,  certified  only 
th.at     he     had     'carefully     compared      the 


same  with  the  original  act  as  pub- 
lished' (by  which  .we  understand  as 
published  in  the  statutes  of  Canada),  'and 
find  the  same  to  be  a  true  copy  of  such 
original  and  of  the  whole  thereof.'  It 
thus  appears  that  the  Canadian  statute 
had  been  used  in  the  district  court  by  con- 
sent of  counsel,  had  been  treated  as  part 
of  the  record,  and  that  the  copy  sent  up 
was  a  true  copy  of  the  statute  as  pub- 
lished. It  is  true  that  the  clerk  did  not 
formally  certify  it  to  be  a  part  of  the  rec- 
ord, but  the  fact  that  it  had  been  so 
treated  was  established  by  the  affidavit; 
and  the  writ  of  certiorari  upon  its  face 
recited  the  fact  that  a  copy  of  the  statute 
had  been  introduced  in  evidence,  as  al- 
leged, and  required  the  court  below  to 
'send  the  record  and  proceedings,  with  all 
things  concerning  the  same,  as  fully  and 
entirely  as  they  remain  of  record  in  said 
district  court.'  In  view  of  these  proceed- 
ings, we  think  the  circuit  court  of  appeals 
should  have  accepted  the  certified  copy  of 
the  statute  as  properly  in  evidence  before 
it."  The  New  York,  175  U.  S.  187.  44  L. 
Ed.  126. 

Insufficient  return  to  certiorari  to  may- 
or's court. — In  Mayor  v.  Mason.  4  Dall. 
26G.  1  L.  Ed.  827,  the  supreme  court  of 
Pennsjdvania  held  the  return  to  a  cer- 
tiorari to  remove  proceedings  before  the 
mayor  of  Philadelphia  for  violation  of  an 
ordinance,  erroneous  because  it  did  not 
state  the  ofifense  the  conviction  nor  the 
place  where  the  business  was  conducted, 
b}^  the   defendant. 

"Some  of  the  objections  are  insur- 
mountable. In  the  first  place,  it  is  not 
sufficient  to  state  the  evidence;  but  the 
magistrate  must  go  on  to  declare,  that 
the  offense  was  committed,  and  the  de- 
fendant thereof  convicted.  Here,  neither 
the  offense,  nor  the  conviction,  are  to  be 
found  in  the  proceedings.  In  the  next 
place,  we  have  no  statement  where  the 
defendant  carried  on  the  business  of  huck- 
ster; and  it  might  be,  where  it  was  no  of- 
fense to  do  so;  or  where  the  corporation 
had  no  jurisdiction  to  punish  it  as  an  of- 
fense. The  proceedings  are,  therefore, 
manifestly  erroneou"^  and  must  be  set 
aside."  Mayor  v.  Mason.  4  Dall.  266,  1 
L.  Ed.  827. 
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discretion  of  tlie  court, ^^  yet,  after  the  writ  has  been  granted,  and  the  record 
certified  in  obedience  to  it,  the  questions  arising  upon  that  record  must  be  deter- 
mined according  to  fixed  rules  of  law.*^** 

B.  Scope  of  Review. — Confined  to  Record. — It  would  seem  that  the  writ 
of  certiorari  will  not  bring  into  review  anything  not  apparent  on  the  face  of  the 
record.^  ^ 

Court  Must  Take  Case  as  Stated  upon  Return. — Upon  a  writ  of  certiorari, 
the  superior  court  cannot  go  into  the  merits  of  the  original  case,  but  must  take 
the  case  as  stated  upon  the  return. ^- 

Matters  Reviewable, — While,  as  has  been  seen,  an  original  writ  of  certiorari 
may  be  allowed  as  at  common  law,  to  correct  excesses  of  Jurisdiction  and  in  fur- 
therance of  justice,  whenever  the  circumstances  imperatively  demand  that  form 
of  interposition,**^  yet  it  has  been  held  that  certiorari  goes  only  to  the  jurisdiction 
of  the  inferior  tribunal,  and  docs  not  go  to  any  errors  of  judgment  that  may 
have  been  committed  by  such  tribunal  in  the  exercise  of  that  jurisdiction.**-* 

C.  Judgment  or  Order. — Upon  certiorari  to  review  the  proceedings  of  an 
inferior  tribunal,  the  reviewing  court  will  either  affirm  or  quash  the  judgment  or 
decree  of  such  inferior  tribunal.^^ 

VIII.    Review  of  Decision  on  Certiorari. 

The  determination  of  questions  arising  upon  the  record  as  certified  in  obedience 
to  a  writ  of  certiorari  is  reviewable  on  error.*"* 

CESSION. — As  to  treaty  of  cession,  see  the  title  Treaties.  See,  also,  the 
title  Public  Lands. 

CESTUI    QUE    TRUST.— See    the    title    Trusts    axd    Trustees. 
CHALLENGES.— See  the  title  Jury. 


59.  Grant    discretionary    with    court. — ■ 

See  ante,  "Discretion  of  Court  as  to  Grant 
or  Refusal,"  V,  D,  1. 

60.  Questions  arising  on  record  deter- 
mined according  to  fixed  rules  of  lav/. — 
Harris  v.  Barber,  i;^9  U.  S.  360,  ,'52  L.  Ed. 
697,  reaffirmed  in  Battle  v.  Atkinson,  191 
U.  S.  559;  American  Const.  Co.  v.  Jack- 
sonville, etc..  R.  Co.,  148  U.  S.  372,  37  L. 
Ed.   486. 

61.  Brings  up  nothing  not  apparent  of 
record. — Dissenting  opinion  of  Clifford,  J., 
in  Ex  parte  Langc,  18  Wall.  163,  188,  21 
L.  Ed.  872,  in  which  he  further  holds  that 

'affidavits  cannot  add  anythinj^  to  the  rec- 
ord. See,  generally,  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  333. 

62.  Must  take  case  as  stated  upon  re- 
turn.— Overseers  v.  Cumminjj^s.  2  Dall. 
114,   1   L.   Ed.  312. 

"On  a  certiorari  the  court  proceed  on 
the  state  returned."  Steiner  v.  Fell,  1 
Dall.  22.  1   L.   Ed.  20   (Penn.   Sup.   Ct.). 

"If  the  return  is  false,  the  justice  is  li- 
able to  an  action,  at  the  instance  of  the 
injured  party;  if  he  has  acted  contrary  to 
justice,    an    information    will    be    granted 


against  him.  But  in  the  present  state  of 
the  business  (though  we  highly  disap- 
prove of  the  interference  of  a  justice  in 
any  matter  previously  decided  by  another 
justice),  we  must  take  the  case  as  stated 
upon  the  return,  without  traveling  into 
the  merits  of  the  original  question."  Over- 
seers V.  Cummings.  2  Dall.  114.  1  L.  Ed. 
312. 

63.  To  correct  excesses  of  jurisdiction, 
etc. — See  ante,  "Propriety  as  Dependent  on 
E.xistcnce  of  Other  Adequate  Remedy," 
III.  A.   1. 

64.  Goes  only  to  jurisdiction  and  not  to 
errors  of  judgment. — Harris  v.  Barber, 
129  U.  S.  36(5.  32  L.  Ed.  697,  reaffirmed  in 
Battle  V.   .^tkinson.   191    U.    S.   5.-)9. 

65.  Judgment  of  affirmance  or  quashal. 
— See  Harris  v.  Barlx'r.  129  U.  S.  .166.  32 
L.  Ed.  697;  American  Const.  Co.  v.  Jack- 
sonville, etc..  R.  Co.,  148  U.  S.  372,  388,  37 
L.    Ed.   4 86. 

66.  Decision  reviewable  on  error. — Har- 
ris '■.  Barber.  129  U.  S.  366.  32  L.  Ed.  697. 
reaffirmed  in  Battle  v.  Atkinson,  191  U.  S. 
5.'i9.  See  the  title  .\PPEAL  AND  ER- 
ROR, vol.  1,  p.  986. 


CHAMBERS  AND  VACATION. 

BY    ROBERT    E.    MAXWELL. 

I.   Powers  and  Duties  of  Judges  at  Chambers,  666. 

A.  In  •  General,    666. 

B.  In   Particular   Proceedings,  667. 

II.    Proceedings  Taken  at  What  Chambers,  667- 
III.    Orders  at  Chambers,  667. 

CROSS  REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Judges. 

As  to  review  of  orders  and  degrees  at  chambers,  see  the  title  Appeal  and  Er- 
ror, vol.  1,  p.  944.  As  to  notice  of  appeal  given  at  chambers,  see  the  title  Appeal 
AND  Error,  vol.  1,  p.  534.  As  to  directing  in  vacation,  order  to  return  an  ex- 
ecution unexecuted,  see  the  title  Executions.  As  to  presenting  a  petition  for 
removal  of  cause  to  a  judge  in  chambers,  see  the  title  Removal  of  C.\usES. 

I.    Powers  and  Duties  of  Judges  at  Chambers. 

A.  In  General. — Powers. — The  statutes  of  the  territory  of  Hawaii  purport- 
ing to  confer  upon  the  judges  of  the  several  courts,  at  chambers,  within  their 
respective  jurisdictions,  judicial  power  not  incident  ancillary  to  some  cause  pend- 
ing before  the  court,  were  not  in  conflict  with  §  81  of  the  act  of  congress  ap- 
proved April  30,  1900,  31  Stat.  141,  commonly  known  as  the  organic  act  of  the 
territory  but  was  expressly  saved  by  this  section.^ 

Duties  at  Chambers. — There  are  many  duties  which  the  judge  performs  out- 
side of  the  courtroom  where  he  sits  to  pronounce  judgment  or  to  preside  over  a 
trial.  The  statutes  of  the  United  States,  and  the  established  practice  of  the  courts, 
require  that  the  judge  perform  a  very  large  share  of  his  judicial  labors  at  what 
is  called  "chambers."  This  chamber  work  is  as  important  as  necessary,  as  much 
a  discharge  of  his  official  duty  as  that  performed  in  the  courthouse. ^ 


1.  Powers. — "The  single  question  pre- 
sented by  the  record  is  whether  the  stat- 
utes of  the  territory  of  Hawaii,  purporting 
to  confer  upon  the  judges  of  the  several 
courts,  at  chambers,  within  their  re- 
spective jurisdictions,  judicial  power  not 
incident  or  ancillary  to  some  cause  pend- 
ing before  a  court,  were  in  conflict  with 
§  81  of  the  act  of  congress  approved  April 
30,  1900,  31  Stat.  141,  commonly  known  as 
the  organic  act  of  the  territory.  This  sec- 
tion, page  157,  enacts  that  the  judicial 
power  of  the  territory  shall  be  vested  in 
one  supreme  court,  circuit  cou-ts,  and  in 
such  inferior  courts  as  the  legislature  may 
from  time  to  time  establish.  And  until 
the  legislature  shall  otherwise  provide,  the 
laws  of  Hawaii  heretofore  in  force  con- 
cerning the  several  courts  and  their  juris- 
diction and  procedure  shall  continue  in 
force  except  as  herein  otherwise  pro- 
vided." *  *  *  "phg  argument  is  made 
that  §  81  of  the  organic  act  is  iden- 
tical with  the  constitutional  provi- 
sions of  many  states,  under  which 
similar  statutes  purporting  to  con- 
fer judicial  powers  upon  circuit  judges  at 
chambers,  not  incident  to  or  ancillary  to 
any  caiise  pending  in  any  court,  have 
usually  been  declared  unconstitutional; 
citing  Spencer  Creek  Water  Co.  v.  Vallejo, 


48  California  70;  Risser  v.  Hoyt.  53  Mich- 
igan 185;  Toledo  Ry.  Co.  v.  Dunlap,  47 
Michigan  456;  Rowe  z'.  Rowe,  28  Michigan 
353;  Pittsburg,  etc.,  R.  R.  Co.  v.  Hurd,  17 
O.  St.  144,  146;  State  z>.  Woodson,  161  Mis- 
souri 444.  We  are  also  referred  to  Mc- 
Knight  V.  James,  155  U.  S.  685,  39  L.  Ed. 
310,  in  which  we  held  that  a  writ  of  error 
could  not  go  to  an  order  of  a  judge  of  a 
circuit  court  made  at  chambers.  But  con- 
ceding the  correctness  of  these  decisions 
under  the  constitutions  of  the  several 
states,  and  also  conceding  that  the  organic 
act  stands  in  the  place  of  a  constitution  for 
the  territory  of  Hawaii,  to  which  its  laws 
must  conform,  does  it  follow  that  the 
laws  respecting  proceedings  at  chambers 
are  in  excess  of  the  powers  conferred  un- 
der the  organic  act?  Bearing  in  mind  that 
§  81  of  the  organic  act  is  but  one  of  a 
hundred  sections,  all  of  which  are  entitled 
to  equal  respect.  *  *  *  we  think  the 
power  to  act  at  chambers  was  saved  by  § 
81  continuing  in  force  the  previous  laws  of 
Hawaii  concerning  the  courts  and  their 
procc^Hire."  Carter  v.  Gear,  197  U.  S.  348, 
352,   49    L.    Ed.   787. 

2.  Duties  at  chambers. — In  re  Neagle, 
135   U.   S.  1,  55,  34  L.    Ed.   55. 

Important  cases  are  often  argued  before 
the  judge  at  any   place   convenient   to   the 
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B.  In  Particular  Proceedings.— Mandamus  Proceedings. — The  ordering 
of  a  peremptory  writ  of  mandamus  in  vacation,  is  authorized  by  a  statute,  which 
provides  that  for  the  purpose  of  hearing  apphcation  for  and  issuing  writs  of  man- 
<^lamus,  the  district  court  shall  be  regarded  as  open  at  all  times.^ 

Proceedings  on  Appeal. — An  appeal  to  the  circuit  court  in  a  habeas  corpus 
case  may  be  heard  at  chambers,  when  it  is  convenient  to  all  parties  and  no  ob- 
jection is  made  upon  appearance  of  the  parties  and  no  injustice  follows,  and  an 
objection  thereto  made  for  the  first  time  in  the  supreme  court  is  too  late.-* 

Extradition  Proceedings.— \Miere  a  district  judge,  at  his  chambers,  decided 
that  there  was  sufficient  cause  for  the  surrender  of  a  person  claimed  by  the  French 
government  and  committed  him  to  custody  to  await  the  order  of  the  President  of 
the  United  States,  this  court  has  no  jurisdiction  to  issue  a  habeas  corpus  for  the 
purpose  of  reviewing  that  decision.'' 

II.    Proceedings   Taken  at   What    Chambers. 

When  the  law  allowed  the  proceeding  to  be  taken  at  the  chambers  of  the  jud^-e 
of  the  district  court  of  a  territory,  who  is  also  a  judge  of  the  supreme  court  of 
the  territory,  it  meant  at  the  chambers  where  he  can  conveniently  attend  to  busi- 
ness relating  to  cases  in  his  district,  not  that  they  must  necessarily  be  within  the 
territorial  limits  of  his  district.^ 

III.    Orders  at  Chambers. 

An  order  signed  in  vacation  by  the  several  members  of  the  supreme  court  can- 
not be  considered  an  order  of  the  court.''' 


parties  concerned,  and  a  decision  of  the 
judge  is  arrived  at  by  investigations  made 
in  his  own  room,  wherever  he  may  be,  and 
it  is  idle  to  say  that  this  is  not  as  much 
the  performance  of  judicial  duty  as  the 
filing  of  the  judgment  with  the  clerk,  and 
the  announcement  of  the  result  in  open 
court.  In  re  Neagle.  135  U.  S.  1,  56,  34 
L.   Ed.   5.'-.. 

3.  Mandamus  proceedings. — In  re  Dcl- 
gado.  140  U.  S.  586,  588,  35  L.  Ed.  578. 
See    the    title    MAND.\MUS. 

It  is  objected  that  the  peremptory  writ 
was  void,  because  ordered  in  vacation  by 
the  judge,  and  not  after  trial  before  a  jury, 
in  the  court,  in  term  time.  Section  2005, 
Comp.  Laws  of  the  Territory,  provides: 
"For  the  purpose  of  hearing  application 
for  and  issuing  writs  of  mandamus,  the 
district  court  shall  be  regarded  as  open 
at  all  times  wherever  the  judge  of  such 
court  may  be  within  the  territory."  This 
section  gives  full  authority  for  these  pro- 
ceedings. The  original  application  was 
entitled  "in  the  court,"  though  addressed 
to  the  judge,  as  was  proper.  The  hearing 
and  judgment  ,were  by  the  court,  and  the 
peremptory  mandamus  was  issued  by  di- 
rection of  the  court:  and  the  power  of  the 
legislature  to  provide  that  the  court  shall 
always  be  open  for  certain  purposes,  can- 
not be  doubted.  A  somewhat  similar  pro- 
vision has  been  made  for  the  circuit  courts 
of  the  United  States.  Rev.  Stat.,  §  2013. 
In  re  Dclgado,  1-40  U.  S.  586,  588,  35  L. 
Ed.    578. 

4.  Proceedings  on  appeal. — Roberts  r. 
Reilly,  116  U.  S.  80.  29  L.  Ed.  544.  See 
the  title   HABEAS  CORPUS. 


In  regard  to  the  objection  now  taken 
that  the  hearing  of  the  appeal  was  had 
before  the  circuit  justice  at  Atlanta  at 
chambers,  and  not  at  Savannah  in  open 
court,  it  is  sufficient  to  say  that  the  order 
to  that  eflfect  was  made  without  objection 
taken  at  the  time,  or  afterwards,  in  the 
district  or  circuit  court,  or  at  the  hearing 
before  Justice  Woods;  that  the  appellant 
appeared  at  the  time  and  place  by  counsel 
and  was  heard:  that  the  arrangement  was 
made  for  the  convenience  of  the  parties 
ana  to  avoid  delay;  and  that  it  does  not 
seem  to  have  involved  any  hardship  or 
injustice  to  the  party  now  complaining. 
The  objection,  if  it  could  ever  have  been 
properly  interposed  and  insisted  on,  can- 
not now  be  made  for  the  first  time.  It 
comes  too  late.  Rol)erts  v.  Reilly  116 
U.  S.  80,  9:',,  29  L.  Ed.  544. 

5.  Extradition  proceedings. — In  the  Mat- 
ter of  Mctzger,  5  IIow.  17fi.  12  L.  Ed.  104 
See  the  title    EXTRADITIOX. 

6.  Proceedings  taken  at  what  chambers. 
— Hollon  Parker,  131  U.  S.  221,  225.  33 
L.    Ed.    123. 

As  one  of  the  judges  of  the  territory,  it 
is  a  part  of  his  duty  to  sit  in  the  supreme 
court.  He  is  one  of  its  members,  and  his 
chambers,  whilst  the  supreme  court  is  in 
session,  and  he  is  in  attendance  upon  it, 
may  be  at  the  place  where  that  court  is 
sitting.  Hollon  Parker,  131  U.  S.  221,  225, 
33   L.    Ed.    123. 

7.  Order  at  chambers. — Neaglin  v.  De 
Cordoba,  17]  U.  S.  63S.  640.  4"^  E.  ^-^  :^'->. 
See.  generally,  the  title  ORDERS  OF 
COURTS. 
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CHAMBERS    OF   COMMERCE.— See   the   title   Exchanges. 
CHAMBER   SURVEY.— See  note   1. 
CHAMPAGNE.— See  note  2. 

CHAH^PERTY  AND  MAIMTENANCE. 

BY  GORDON    NELSON. 

I.    Definitions  and  Origin,  668. 

A.  Of  Champertv,  668. 

B.  Of  Litigious  Rights,  669. 

C.  Origin,  ^669. 

II.    As  a  Crime,  669. 

III.  Champertous  Contracts,  669. 

A.  Assignments,  669. 

1.  In  General,  669. 

2.  Assignment  Pendente  Lite,  669. 

3.  Of  Right  to  File  Bill  in  Equity,  669. 

B.  Sales  or  Conveyances  by  Party  out  of  Possession,  670. 

1.  Personal  Property,  670. 

2.  Real  Property,  670. 

C.  Between  Attorney  and  Client,  671. 

1.  In  General,  671. 

2.  No  Agreement  to  Pay  Costs,  671. 

3.  Purchase  of  Litigious  Rights  by  Attorney,  671. 

IV.  Effect  of  Champerty,  671. 

A.  On  Contracts,  671. 

B.  On  Deeds,  672. 

C.  Parties  Affected,  672. 

D.  Litigious  Rights  in  Louisiana,  672. 

V.    Pleas  and  Defenses,  672. 

CROSS  REFERENCES. 

See  the  titles  Assignments,  vol.  2,  p.  549;  x\ttorney  and  Client,  vol.  2, 
p.  703;  Barratry,  ante,  p.  201 ;  Contracts;  Illegal  Contracts;  Limitation  of 
Actions  and  Adverse  Possession. 

As  to  champertous  contracts  for  collection  of  claims  against  the  United  States, 
see  the  title  United  States. 

I.  Definitions  and  Origin. 

A.  Of  Champerty. — Champerty  is  defined  as  the  "unlawful  maintenance  of 
a  suit,  in  consideration  of  an  agreement  to  have  a  part  of  the  thing  in  dispute,  or 
some  profit  out  of  it;"  and  as  "a  bargain  to  divide  the  land  (campum  partire) 
or  thing  in  dispute,  on  condition  of  his  carrying  it  on  at  his  own  expense."-^ 
Blackstone  savs  (vol.  4,  p.  135),  champart,  in  French  law,  signified  a  division  of 

1.  Chamber  survey. — At  an  early  day  false,  fraudulent  pretenses  of  surveys, 
in  the  state  of  Penns>-Ivania  "great  abuses  never  made,  were  called  chamber  sur- 
crept  into  the  administration  of  its  land  veys."  Schraeder,  etc.,  Co.  v.  Packer,  129 
office  system,  growing  out  of  the  illegal  U.  S.  688.  696,  32  L.  Ed.  760.  See,  gen- 
acts  of  the  surveyors,  who,  instead  of  go-  erallv.  the  title  PUBLIC  LANDS, 
ing  into  the  field  and  establishing  the  2.  Champagne. — See  De  Bary  v.  Authur. 
lines  and  marking  corners  upon  the  9,3  U.  S.  4  '0.  :?3  L.  Ed.  936.  And  see  the 
ground,  would  make  drafts  on  paper  of  title  ^t;" VENUE  LAWS, 
pretended  surveys,  and  return  them  into  3.  Roberts  v.  Cooper,  20  How.  467,  484, 
the    land    office    as    duly    certified.      These  15   L.    Ed.   969. 
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profits :     "In  our  sense  of  the  word  it  signifies  the  purchasing  of  a  suit,  or  right 
of  suing."- 

B.  Of  Litigious  Rights. — In  Louisiana  "a  right  is  said  to  be  litigious  when- 
ever there  exists  a  suit  or  contestation  of  the  same  ;"^  also,  "litigious  rights  are 
those  which  cannot  be   exercised   without  undergoing  a   lawsuit. ""■* 

C.  Origin. — "This  ofifense  seems  to  have  been  originated  by  the  statutes 
passed  in  the  time  of  Edw.  I  and  Edw.  III."-' 

II.   As  a  Crime. 

At  common  law  and  by  statute,  both  in  England  and  in  many  of  the  United 
States,  champerty  was  a  criminal  ofifense.  But  at  the  present  time,  in  most  of 
the  states,  to  aid  the  lawful  suit  of  another  with  money  or  services  in  considera- 
tion of  a  share  in  the  recovery,  is  not  considered  or  punished  as  a  crime.** 

Ill,   Champertous  Contracts.' 

A.    Assignments, — See  post,  "Efifect  of  Champerty,"  IV. 

1.  In  General. — Choses  in  action,  which  are  not  commercial  instruments,  are 
not  generally  assignable  at  common  law.^  "Because,"  says  Blackstone,  "no  man 
should  purchase  any  pretense  to  sue  in  another's  right. "^ 

2.  Assignments  Pendente  Lite. — There  is  no  principle  in  equity  which  pre- 
vents a  creditor  from  assigning  an  interest  in  a  debt,  after  institution  of  a  suit 
therefor,  as  being  within  the  statutes  against  champerty  and  maintenance  (see 
2  Story  Eq.,  1049,  1054)  ;  nor  will  the  want  of  a  full  money  consideration,  as 
between  father  and  son,  and  brother  and  brother,  subject  the  transaction  to  such 
imputation,   without    further   proof. i*^* 

2.  Of  Right  to  File  Bill  in  Equity. — An  assignment  of  a  mere  right  to 


2.  Mr.  Justice  Catron,  dissenting,  Dcsh- 
ler  V.  Dodge.  16  How.  622.  633,  14  L.  Ed. 
1084. 

3.  McMicken  v.  Perin,  18  How.  .507,  509, 
15  L.  Ed.  504;  Cucullu  v.  Hernandez,  103 
U.    S.    105,    117.   26   L.    Ed.    322. 

4.  McMicken  v.  Perin,  18  How.  507, 
5C0,  15  L.  Ed.  504. 

The  purchase  of  notes  after  judgment 
has  been  given  on  them  is  not  the  purchase 
of  a  litigious  tlaim,  for  where  judgment 
has  been  rendered,  litigation  has  ceased. 
Cucullu  V.  Hernandez,  103  U.  S.  105,  117, 
26  L.   Ed.   322. 

5.  In  some  states  these  statutes  arc 
held  to  be  obsolete.  But  they  seem  to 
have  been  adopted  "in  Michigan  except 
where  they  apply  to  sales  by  one  out  of 
possession.  Roberts  v.  Cooper,  20  How. 
467,  484,  15  L.  Ed.  969.  See  post,  "Re.il 
Property,"    HI.    B,   2. 

6.  Burnes  v.  Scott,  117  U.  S.  582,  589, 
29   L.    Ed.   991. 

The  English  statutes  on  this  subject, 
which  were  adopted  in  Kentucky,  punish 
the  offense.  Boone  7\  Chile.*,  10  Pet. 
177,    218,    9    L.    Ed.   383. 

7.  See  the  title  ILLEGAL  COX- 
TRACTS. 

8.  United  States  v.  Gillis.  95  U.  S.  407, 
412,  24  L.  F.d.  503.  See  the  title  AS- 
SIGNMENTS, vol.  2,  p.   564. 

9.  Mr.  Justice  Catron,  dissenting,  in 
Desher  ?-.  Dodge,  16.  How.  622,  633,  14  L. 
Ed.  1084. 

On    common-law    principles    an    assign- 


ment of  a  mere  right  of  action  against 
or  a  demand  for  an  unliquidated  sum  of 
money  from  the  United  States,  cannot 
be  regarded  as  transferring  to  the  as- 
.signee  a  right  to  bring  an  action  at  law 
in  his  own  name  or  to  plead  it  by  way 
of  set-ofF  to  an  action  brought  against 
Iiim,  either  by  an  individual  or  the  govern- 
ment. United  States  z:  Gillis,  95  U.  S. 
407,   413,   24   L.    Ed.    503. 

On  common-law  principles  an  assign- 
ment by  a  corporation  to  a  third  person 
of  their  rights  of  action,  to  property  out 
of  their  possession,  and  held  adversely, 
is  champerty.  Deshler  z'.  Dodge,  16  How 
622.  633.  14  L.  Ed.  1084.  Mr.  Justice  Ca- 
tron,  dissenting. 

A  court  will,  when  it  can,  in  accordance 
with  principles  of  law,  decide  against  a 
party  who  had  bought,  and  was  prosecut- 
ing a  claim,  that  the  original  party  was 
not  himself  willing  to  prosecute;  it  char- 
acterizes such  a  purchaser  suing  as  "a 
volunteer  in  a  ^  peculation."  Propeller 
Mohawk,   8  Wall.   153.    154,   19   L.    Ed.   406. 

Where  one  has  a  right  to  set  aside  a 
fraudulent  conveyance  and  does  not,  his 
subsequent  creditors  or  purchasers  will 
not  be  permitted  to  do  so,  for  the  trans- 
action savors  of  champerty  and  is  op- 
posed to  the  spirit  of  the  law  against 
champerty  and  maintenance.  Graham  v. 
Railroad  Co.,  102  U.  S.  148,  26  L.  Ed 
106. 

10.  Lewis  V.  Bell,  17  How.  616,  617, 
15   L.   Ed.   203. 
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file  a  bill  in  equity  for  fraud  committed  upon  the  assignor  will  be  void  as  con- 
trarv  to  public  policy  and  savoring  of  maintenance. ^^ 

B.  Sales  or  Conveyances  by  Party  Out  of  Possession — 1.  Personal 
Property.^- — A  sale  of  personal  property  by  an  owner  out  of  possession  will  be 
valid,  although  the  property  is  held  adversely  by  another,  for  this  is  not  a  sale 
of  a  right  of  action  but  a  sale  of  the  property  itself  and  delivery  is  not  es- 
sential.^^ 

2.  Real  Property. — See  post,  "Effect  of  Champerty,"  IV. i'* 
Since  an  actual  or  constructive  possession  is  necessary,  at  common 
law,  to  a  transmission  of  the  right  to  lands,  the  deed  of  one  disseised  of  his  free- 
hold, is  held  to  be  utterly  void.^^  The  ancient  policy,  which  prohibited  the  sale 
of  pretended  titles,  and  held  the  conveyance  to  a  third  person  of  lands  held  ad- 
versely at  the  time  to  be  an  act  of  maintenance,  was  founded  upon  a  state  of 
society  which  does  not  exist  in  this  country.  The  repeated  statutes  which  were 
passed  in  the  reigns  of  Edw.  I  and  Edw.  Ill  against  champerty  and  maintenance, 
arose  from  the  embarrassments  which  attended  the  administration  of  justice  in 
those  turbulent  times,  from  the  dangerous  influence  and  oppression  of  men  in 
power.^*^  But  in  this  country,  where  lands  are  an  article  of  commerce,  passing 
from  one  to  another  with  such  rapidity,  the  ancient  doctrine  of  maintenance, 
which  makes  void  a  conveyance  for  lands  held  adversely,  is  in  many  states  en- 
tirely rejected.  In  some  it  has  been  treated  as  obsolete  by  the  courts ;  in  others 
it  has  been  abolished  by  statute;  while  with  some  it  appears  to  have  found  more 
favor.^'^ 


11.  Traer  v.  Clews,  115  U.  S.  528,  539, 
29    L.    Ed.    467. 

12.  See   the   title    SALES. 

13.  Conversion  of  personal  property  by 
a  wrongdoer  does  not  deprive  the  owner 
of  the  power  of  making  a  valid  sale  of  it. 
He  may,  if  he  sees  fit,  waive  the  tort, 
and  affirm  the  wrongful  act;  and  in  that 
event  a  purchaser  from  him,  first  giving 
due  notice  of  the  transfer,  may  demand 
the  property,  and  in  case  of  refusal  main- 
tain trover  for  the  wrongful  retention  ol 
it.  Such  a  sale  is  not  a  sale  of  a  right 
of  action,  but  a  sale  of  the  property  it- 
self. Tome  V.  Dubois,  6  Wall.  548,  18 
L.     Ed.    943. 

14.  As  to  requisites  and  validity  of  title 
or  interest  of  grantor,  see  the  title 
DEEDS. 

15.  Bradstreet  v.  Huntington,  5  Pet. 
402.  436,  8  L.  Ed.  170.  See  the  tn^e  LIMI- 
TATION OF  ACTIONS  AND  AD- 
VERSE   POSSESSION. 

16.  Roberts  z'.  Cooper,  20  How.  467, 
483.    15    L.    Ed.    969. 

The  earlier  decisions  of  the  courts  of 
Michigan  seem  to  have  adopted  this  an- 
tiquated doctrine  as  a  part  oi'  the  com- 
mon law  in  that  state.  But  so  far  as  con- 
cerns its  application  to  sales  by  one  out 
of  possession,  the  legislature  has  an- 
nulled it.  The  Revised  Code  of  1846,  p. 
262,  enacts  that  "no  grant  or  conveyance 
of  lands,  or  interest  therein,  shall  be  void 
for  the  reason  that  at  the  time  of  the  exe- 
cution thereof  such  lands  shall  be  in  the 
actual  possession  of  another  claiming  ad- 
versely." Roberts  v.  Cooper,  20  How. 
467.    483,    15    L.    Ed.    969. 

17.  Pob"'-ts  r.  Cooper,  20  How.  467, 
483,   15   L.   Ed.   969. 


In  many  parts  of  the  United  States, 
and  orobably  in  Maryland  and  conse- 
quentlv  in  the  District  of  Columbia, 
the  ancient  English  statutes  of  champerty 
and  maintenance  have  either  never  been 
adopted,  or  have  become  obsolete,  so  far 
as  they  prohibited  all  conveyances  of 
lands  held  adversely.  4  Kent  Com.  447; 
Roberts  v.  Cooper,  20  How.  467,  15  L.  Ed. 
969;  Peck  v.  Heurich.  167  U.  S.  624. 
625,    629,   42    L.    Ed.   302. 

In  the  District  of  Columbia  a  convey- 
ance by  a  disseisee  is  valid.  Roberts  v. 
Cooper,  20  How.  467,  483,  15  L.  Ed.  969; 
Peck  V.  Heurich,  167  U.  S.  624,  629,  630, 
42  L.  Ed.  302;  Chesapeake  Beacn  R.  Co. 
V.  Washington,  etc.,  R.  Co.,  199  U.  S.  247, 
252,    50    L.    Ed.    175. 

The  ancient  English  doctrine  respect- 
ing maintenance  or  champerty  has  not 
found  favor  in  the  United  States;  and  in 
Michigan  (where  the  land  lies  which  is 
involved  in  the  present  controversy)  its 
application  to  sales,  by  one  out  of  posses- 
sion, has  been  annulled.  Roberts  v. 
Cooper,  20   How.   467,   15   L.    Ed.   969. 

Under  act  of  Kentucky,  a  deed  will  pass 
title  to  land  notwithstanding  adverse  pos- 
session. WpUlen  7'.  Gratz.  1  Wheat.  292, 
296,  4  L.  Kd.  94;  Barr  v.  Gratz,  4  Wheat. 
213.  4  L.  Ed.  553. 

The  act  of  Kentucky  entitled,  "an  act 
concerning  champerty  and  ma'ntenance," 
enacts,  "that  no  person  prrc^-Tsing,  or 
procuring  an  interest  in  any  legal  or  equi- 
table claim  to  land  held,  etc.,  shall  be  pre- 
cluded from  prosecuting  or  defending  said 
claim,  under  such  purchase  or  contract; 
neither  shall  any  suit  or  suits,  brought 
to  establish  such  purclmse,  or  make  good 
the    title    to    such   claim,   be   considered  as 
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C.  Between  Attorney  and  Client — 1.  In  Gexeral.^^ — An  agreement  by 
an  attorney  to  undertake  the  conduct  of  a  litigation  on  his  own  account,  to  pay 
the  costs  and  expenses  thereof,  and  to  receive  as  his  compensation  a  portion  of 
the  proceeds  of  the  recovery,  or  of  the  thing  in  dispute,  has  been  held  void  as 
obnoxious  to  the  law  against  champerty.  ^^ 

2.  No  Agreement  to  Pay  Costs. 2<' — A  contract  to  pay  to  an  attorney  at  law 
for  his  services  in  suits  concerning  land,  if  it  be  recovered,  a  specific  sum  of 
money  out  of  the  proceeds,  when  it  shall  be  sold  by  the  client,  is  not  champertous, 
because  he  neither  pays  costs  nor  accepts  the  land,  or  any  part  of  it,  as  his  com- 
pensation.^^ 

3.  Purchase  oe  Litigious  Rights  by  Attorney. — See  post,  "Litigious  Rights 
in  Louisiana,"  IV,  D. 

A  purchase  of  an  interest  in  property  by  an  attorney,  made  after  judg- 
ment has  been  obtained,  is  not  forbidden  b\-  the  laws  of  Louisiana  against  the  pur- 
chase of  litigious  rights,  for  where  a  judgment  has  been  rendered,  litigation 
has  ceased. -2 

IV.  Effect  of  Champerty. 

A.  On  Contracts. — In  most  states  champertous  contracts  are  considered 
void. 23 


coming  within  the  provisions,  either  at 
common  law,  or  by  statute  against  cham- 
perty or  maintenance,"  etc.  Walden  v. 
Gratz,   1   Wheat.   292,   295.   4   L.   Ed.   94. 

A  deed  is  not  void  because  made  by 
grantors  out  of  possession,  where  the 
land  is  adversely  withheld  from  them  by 
one  claiming  title  to  only  an  undivided 
part.  Noonan  v.  Lee,  2  Black  499,  17  L. 
Ed.    278. 

The  statute  of  Wisconsin  of  1849  per- 
mits a  grantor  out  of  possession  to  make 
a  valid  conveyance  of  lands  adversely 
held  by  another.  Noonan  v.  Lee,  2  Black 
499.   .507,   17   L.    Ed.    278. 

18.  See  the  title  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  703. 

19.  Peck  V.  Heurich,  167  U.  S.  624.  625, 
632,  42  L  Ed.  302.  See,  generally,  the 
title  ATTORNEY  AND  CLIENT,  vol. 
2,  p.  703. 

"According  to  the  common  law,  as  gen- 
erallj'  recognized  in  the  United  States, 
wherever  it  has  not  been  modified  by 
statute,  and  certainly  as  prevailing  in  the 
District  of  Columbia,  an  agreement  by 
an  attorney  at  law  to  prosecute  at  his 
own  expense  a  suit  to  recover  land  in 
which  he  personally  has  and  claims  no 
title  or  interest,  present  or  contingent,  in 
consideration  of  receiving  a  certain  pro- 
portion of  what  he  may  recover,  is  con- 
trary to  public  policy,  unlawful  and  void, 
as  tending  to  stir  up  baseless  litigation. 
4  Kent  Com.  447,  note;  McPhcrson  7'.  Cox, 
96  U.  S.  404,  416,  24  L.  Ed.  746."  Peck  v. 
Heurich,  167  U.  S.  624,  625,  630,  42  L.  Ed. 
302. 

Although,  in  Michigan,  an  agreement  to 
carry  on  a  suit  upon  condition  of  receiv- 
ing a  share  of  the  proceeds  might  be  void, 
as  champertous,  yet  the  rule  would  not 
apply  to  a  transfer  of  the  legal  estate  to 
(one)  an  attorney,  in  trust  for  himself 
and   the   other   stockholders   in   a   corpora- 


tion for  such  a  transaction  has  none  of 
the  characteristics  of  champerty.  Rob- 
erts V.  Cooper,  20  How.  467,  15  L.  Etl. 
969. 

20.  As  to  contingent  fees,  see  the  title 
ATTORNEY   AND   CLIENT,   vol.   2,  p. 

703. 

21.  McPherson  v.  Cox,  96  U.  S  404, 
24   L.    Ed.   746. 

A  contract  entered  into  with  an  attor- 
ney whereby  he  agrees  to  prosecute  a 
claim  for  a  portion  of  the  proceeds,  but 
he  does  not  agree  to  pay  any  part  of  the 
costs  of  the  suit,  is  not  champertous  under 
the  laws  of  Missouri.  Jefifries  v.  Mutual 
Life  Ins.  Co.,  110  U.  S.  305,  28  L  Ed. 
156. 

Where  a  contract  was  made  with  an 
attorney  for  the  prosecution  of  a  claim 
against  Mexico  for  a  stipulated  proportion 
of  the  amount  recovered,  and  the  services 
were  performed,  it  was  held  that  the  con- 
tract was  legal.  Wylie  v.  Coxe,  15  How. 
415,    14   L.    Ed.    753. 

22.  McMicken  v.  Perin,  18  How.  507. 
15  L.  Ed.  504;  Cucullu  v.  Hernandez.  103 
U.   S.   105,   117,  26  L.    Ed.   322. 

By  the  Louisiana  Code,  it  is  also  pro- 
vided that  "public  officers  connected  with 
courts  of  justice,  such  as  judges,  advo- 
cates, attorneys,  clerks,  and  sheriffs,  can- 
not purchase  litigious  rights  which  fall 
under  the  jurisdiction  of  the  tribunal  in 
which  they  exercise  their  functions,  un- 
der penalty  of  nullity  and  of  having  to 
defray  all  costs,  damages  and  interests." 
McMicken  v.  Perin,  18  How.  507,  509,  15 
L    Ed.    504. 

23.  Burnes  v.  Scott,  117  U.  S.  582,  589 
29   L.   Ed.    991.     See   ante,   "Origin."   I.   C. 

In  Kentucky,  where  the  English  stat- 
utes have  been  adopted,  a  contract  for 
maintenance  is  void.  Boone  v.  Chiles  10 
Pet.    177,   218,    9    L.    Ed.    383. 

On    an    action    by    an    attorney    against 
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B.  On  Deeds. — A  deed  made  to  carry  out  a  champertous  agreement  has 
been  held  unlawful,  and  to  pass  no  title,  and  the  joinder  of  a  cotrustee  in  the 
deed  cannot  give  it  validity.^-* 

C.  Parties  Affected. — The  English  statutes,  wliich  were  adopted  in  Ken- 
tucky, declared  a  contract  for  maintenance  void  as  between  the  parties. ^^^  But 
the  fact  of  champerty  does  not  affect  persons  who  are  not  parties  to  the  con- 
tract.2« 

D.  Litigious  Rights  in  Louisiana. — See  ante,  "Of  Litigious  Rights,"  I,  B ; 
"Purchase  of  Litigious  Rights  by  Attorney,"  III,  C,  3.  In  Louisiana,  a  person 
against  whom  a  litigious  right  has  been  transferred,  may  get  himself  released 
by  paying  the  transferee  the  real  price  of  the  transfer,  together  with  interest 
from  date  (if  he  acts  speedily). 2' 

V.   Pleas  and  Defenses. 

Who  May  Set  Up.^s — Champerty  can  only  be  set  up  as  a  defense  by  a 
party  to  the  champertous  contract. ^^ 


his  client  on  a  contract,  by  which  the  at- 
torney agreed  to  carry  on  a  suit  for  a 
share  of  the  land  in  case  of  success,  and 
in  case  of  failure  to  have  nothing,  it  was 
held  that  the  statute  against  champerty 
was  in  this  case  still  in  force  (in  Michi- 
gan) and  the  contract  was  void.  Roberts 
V.  Cooper,  20  How.  467,  484.  15  L.  Ed. 
969. 

The  act  of  congress  of  1853,  "to  pre- 
vent frauds  upon  the  treasury  of  the 
Linited  States"  annuls  all  champertous 
contracts  with  agents  of  private  claims. 
Marshall  v.  Baltimore,  etc.,  R.  Co.,  16 
How.   314,    336,    14    L.    Ed.    953. 

24.  Peck  V.  Heurich,  167  U.  S.  624,  625, 
632,  42  L.  Ed.  302.  See,  generally,  the 
title    DEEDS. 

Ejectment  cannot  be  maintained  by  the 
trustees  claiming  under  a  champertous 
deed,  although  a  similar  action  might  have 
been  maintained  by  the  grantors  in  their 
own  names.  Peck  v.  Heurich,  167  U.  S. 
624,  632,  42  L.  Ed.  302;  Burnes  Z'.  Scott, 
117  U.  S.  582.  590,  29  L.  Ed.  991.  See, 
generally,  the  title  EJECTMENT. 

Those  only  who  have  a  clear,  legal  and 
equitable  title  to  land,  connected  with  pos- 
session, have  a  right  to  claim  the  inter- 
ference of  a  court  of  equity,  to  give  them 
peace  or  dissipate  a  cloud  on  the  title. 
Therefore,  where  the  compklinant  was  the 
volunteer  purchaser  of  a  litigious  claim; 
was  the  assignee  of  a  secret  equity  for 
apparently  a  mere  nominal  consideration, 
and  of  the  bare  legal  title  for  a  like  con- 
sideration, and  this  legal  title  assigned 
to  him  during  the  pendency  of  a  suit  in 
chancery  in  a  state  court,  to  ascertain  the 
person  justly  entitled  to  it,  it  was  error 
in  the  court  below  to  grant  to  such  com- 
plainant a  pernetual  injunction  to  pre- 
vent complainant  in  a  former  suit  from 
setting  up  his  claim  and  thercl)y  casting 
a  cloud  on  the  legal  title.  Orton  v.  Smith, 
18  How.  263,  15  L.   Ed.   393. 

25.  Boone  v.  Chiles,  10  Pet.  177,  218, 
9  L.  Ed.  383. 

26.  The   right   of    the    plaintiff   to   bring 


his  suit  is  not  forfeited  by  a  champertous 
agreement  with  a  third  party  to  aid  him 
in  carrying  on  the  suit.  Boone  v.  Chiles, 
10    Pet.    177,   219,   9  L.    Ed.   383. 

A  champertous  agreement  in  regard  to 
a  note  is  no  bar  to  a  suit  on  the  note:" 
It  is  the  champertous  contract,  the  sale 
of  the  litigious  right,  and  not  the  right 
itself,  which  the  law  avoids."  Burnes  v. 
Scott,   117  U.   S.  582,  589,  29  L.   Ed.  991. 

"I  have  carefully  examined  all  the  au- 
thorities which  were  referred  to  in  sup- 
port of  this  argument,  and  they  clearly  es- 
tablish that  whenever  the  right  of  the 
plaintiff  in  respect  of  which  he  sues  is 
derived  under  a  title  founded  on  champerty 
or  maintenance,  his  suit  will  on  that  ac- 
count necessarily  fail.  But  no  authority 
was  cited,  nor  have  I  met  any,  which 
goes  the  length  of  deciding  that  when  a 
plaintiff  has  an  original  and  good  title 
to  property,  he  becomes  disqualified  to 
sue  for  it  by  having  ventured  into  an 
improper  bargain  with  his  solicitor  as  to 
the  mode  of  remunerating  him  for  his 
professional  services  in  the  suit  or  other- 
wise." Burnes  v.  Scott,  117  U.  S.  582, 
590,    29    L.    Ed.    991. 

27.  The  Civil  Code  of  Louisiana  de- 
clares, art.  2652:  "He  against  whom  a 
litigious  right  has  been  transferred,  may 
get  himself  released  by  paying  to  the 
transferee  the  real  price  of  the  transfer, 
together  with  the  interest  from  date." 
Cucullu  V.  Hernandez.  103  U.  S.  105.  116, 
26  L.   Ed.  322. 

A  party,  after  contesting,  by  prolonged 
litigation,  a  claim  against  him,  is  not  en- 
titled to  the  benefit  of  art.  2652  of  the 
Civil  Code  of  Louisiana,  and  cannot  cancel 
it  by  paying  what  it  cost  the  oarty  to 
whom  it  was  transferred.  Cucullu  v.  Her- 
nandez,  103   U.   S.    105;   26   L.    Ed.   322. 

28.  See  the  titles  CONTRACTS;  IL- 
LEGAL CONTRACTS. 

29.  The  fact  of  a  champertous  con- 
tract between  a  plaintiff  and  his  attorney 
can  only  be  set  up  by  the  client  against 
the    attorney    when    he    sues    to    enforce 
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CHANCERY.— See  the  title  Eouity. 

CHANGE  OF  GRADE  OF  STREETS.— See  the  titles  Emixext  Domaix; 
StrivETs  and  Highways. 

CHANGE  OF  VENUE.— See  the  title  Vexue. 

CHANNEL.— See  note   1. 

CHAPLAINS.— See  the  title  Army  and  Navy.  vol.  2,  p.  504 

CHARACTER.— See,  also,  the  titles  Crimixal  Law;  Evidexce;  Homi- 
cide ;  WiTxESSES.     See  note  2. 

CHARGE. — See,  also,  the  title  Ixstructioxs.     See  note  3. 


the  champertous  agreement.  Burnes  v. 
Scott,   117   U.  S.  582,   29   L.   Ed.   991. 

A  champertous  contract  between  coun- 
sel and  client  is  void,  but  such  a  con- 
tract cannot  be  set  up  by  the  defendant 
in  bar  of  a  recovery  on  the  cause  of  ac- 
tion to  which  the  champertous  contract 
relates.  It  is  the  champertous  contract, 
the  sale  of  the  litigious  right,  and  not  the 
right  itself,  which  the  law  avoids.  Burnes 
V.  Scott,  117  U.  S.  .582,  589.  29  L.  Ed. 
991. 

A  stranger  has  no  right  to  question  the 
validity  of  a  contract,  between  an  attorney 
and  his  client,  on  the  ground  of  cham- 
perty. Burnes  v.  Scott.  117  U.  S.  582,  29 
L.  Ed.  991;  Boone  v.  Chiles.  10  Pet.  177, 
9    L.    Ed.    383. 

Where  the  appellee  borrowed  of  the 
.T^oellant  a  sum  of  money  to  complete  a 
litigious  purchase  of  A,  and  the  title  wys 
placed  in  the  name  of  the  appellant  to 
secure  the  repayment  of  that  advance, 
the  latter  cannot  be  heard  to  object  that 
there  was  illegality  in  the  contract  be- 
tween A  and  the  appellee,  nor  can  he 
appropriate  to  himself  the  fruit  of  that 
contract.  The  contract  between  the  ap- 
pellee and  appellant  is  uninfected  by  any 
illegality.  McMicken  v.  Perin,  18  How. 
507.    510,    15    L.    Ed.    504. 

1.  Channel. — In  State  of  .Alabama  v. 
State  of  Georgia.  23  How.  505,  513.  16  L. 
Ed.  556,  it  is  said:  "Grotius,  ch.  2,  18, 
says  a  river  that  separates  two  jurisdic- 
tions is  not  to  be  considered  barely  as 
water,  but  as  water  confined  in  such  and 
such  banks,  and  running  in  such  and  such 
channel.  Hence,  there  is  water  having  a 
bank  and  a  bed,  over  which  the  water 
flows,  called  its  channel,  meaning,  by  the 
word  channel,  the  place  where  the  river 
flows,  including  the  whole  breadth  of  the 
river." 

In  Iowa  V.  Illinois.  147  U.  S.  1,  12,  37 
L.  Ed.  55,  it  is  said:  "The  word  channel 
is  used  as  indicating  'the  space  within 
which  ships  can  and  usually  do  pass.'  and 
says:  'It  is  apprehended  it  is  in  this 
sense  the  expressions  "middle  of  the 
river,"  "middle  of  the  main  channel," 
"midchannel,"  "middle  thread  of  the  chan- 
nel," are  used  in  enabling  acts  of  con- 
gress and  in  state  constitutions  establish- 
ing   state   boundaries.'  " 

2.  Character. — In  Knode  v.  Williamson, 
17  Wall.  586,  588.  21  L.   Ed.  670,  it  is  said: 

3  U  S  Enc— 43 


"They  had  been  taken  regularly,  and  the 
only  objection  urged  against  their  ad- 
missibility is,  that  the  witnesses  were 
asked  if  they  knew  the  general  'reputa- 
tion' of  Noakes  for  truth;  instead  of  be- 
ing asked  whether  they  knew  his  general 
character.  The  question  was  precisely 
what  it  should  have  been.  It  is  true  that 
in  many  cases,  it  has  been  said,  the  regu- 
lar mode  of  examining  is  to  inquire 
whether  the  witness  knows  the  general 
character  of  the  person  whom  it  is  in- 
tended to  impeach,  but  in  all  such  cases 
the  word  character  is  used  as  synonymous 
with    reputation." 

3.  Charged  writh  crime. — In  Hale 
V.  Henkcl,  :i()l  U.  S.  43,  58,  50  L. 
Ed.  652,  it  is  said:  "The  appellant 
justifies  his  action  in  refusing  to  answer 
the  questions  propounded  to  him,  1st. 
upon  the  ground  that  there  was  no  spe- 
cific charge  pending  before  the  grand 
jnrv  against  any  particular  person;  2d, 
that  the  answers  would  tend  to  criminate 
him.  The  first  objection  requires  a  defi- 
nitirn  of  the  word  charge  as  used  in  this 
connection,  which  it  is  not  easy  to  fur- 
nisii.  .An  accused  person  is  usually 
charged  with  crime  by  a  complaint  made 
before  a  committing  magistrate,  which  has 
fully  performed  its  office  when  the  party 
is  committed  or  held  to  bail,  and  it  is 
quite  unnecessary  to  the  finding  of  an  in- 
dictment by  a  grand  jury;  or  by  an  in- 
formation of  the  district  attorney,  which 
is  of  no  legal  value  in  prosecutions  for 
felony;  or  by  a  presentment  usually  made, 
as  in  this  case,  for  an  oflfense  committed 
in  the  presence  of  the  jury;  or  by  an  in- 
dictment which,  as  often  as  not,  is  drawn 
after  the  grand  jury  has  acted  upon  the 
testimonj'.  If  another  kind  of  charge  be 
contemplated,  when  and  by  whojii  must 
it  be  preferred?  Must  it  be  in  writing, 
and  if  so,  in  what  form?  Or  may  it  be 
oral?" 

The  constitution  of  the  United  States 
provides  that  a  person  charged  with 
treason,  felony,  or  other  crime,  who  shall 
flee  from  justice,  maj^  be  extradited.  In 
construing  this  provision,  it  is  said:  "The 
word  charged  was  used  in  its  broad  signifi- 
cation to  cover  any  proceeding  which  a 
state  might  see  fit  to  adopt  by  which  .i 
formal  accusation  was  made  against  an 
alleged  criminal.  In  the  strictest  sense 
of  the  term  a  party  is  charged  with  crime 
when    an    affidavit    is    filed,    alleging     the 
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CHARGE  D'AFFAIRES.— See  the  title  Ambassadors  and  Consuls,  vol.   1, 
p.  274. 

CHARITABLE  USES.— See  the  title  Charities. 


commission  of  the  offense  and  a  warrant 
is  issued  for  his  arrest,  and  this  is  true 
whether  a  final  trial  may  or  may  not  be 
had  upon  such  charge."  In  the  Matter  of 
Strauss,  197  U.  S.  324,  331,  49  L.  Ed.  774. 
See   the  title  EXTRADITION. 

Court  martial. — In  Carter  v.  Mc- 
Claughry.  1S3  U.  S.  385,  386,  46  L.  Ed. 
236,  it  is  said:  "The  law  governing  courts 
martial  is  found  in  the  statutory  enact- 
ments of  congress,  particularly  the  ar- 
ticles of  war;  in  the  army  regulations; 
and  in  the  customary  military  law.  Ac- 
cording to  military  usage  and  practice, 
the  charge  is  in  effect  divided  into  two 
parts,  the  first  technically  called  the 
charge,  and  the  second,  the  'specification.' 
The  charge  proper  designates  the  military 
offense  of  which  the  accused  is  alleged  to 
be  guilty.  The  specification  sets  forth  the 
acts  or  omissions  of  the  accused  which 
form  the  legal  constituents  of  the  of- 
fense. The  pleading  need  not  possess  the 
technical  nicety  of  indictments  as  at  com- 
mon law."  See,  generally,  the  title 
MILITARY   LAW. 

Charge  and  lien. — An  indenture  of 
mortgage  executed  by  a  railroad  com- 
pany to  trustees  to  secure  bonds  provided 
that  the  expenditure  of  all  sums  of  money 
received  from  the  sale  of  the  bonds 
should  be  made  with  the  approval  of  at 
least  one  of  the  trustees,  and  that  his  as- 
sent should  be  necessary  to  all  contracts 
made  by  the  corporation  "before  the 
same   shall  be  a   charge   upon   any   of   the 


sums"  thus  received.  It  was  contended  that 
the  term  charge,  as  here  used,  is  synony- 
mous with  the  term  lien,  and  that  the 
whole  clause  implies  that  when  a  contract 
has  thus  received  the  written  assent  of 
one  of  the  trustees,  it  shall  be,  to  the  ex- 
tent of  the  obligation  created,  a  specific 
lien  upon  the  moneys  obtained.  This 
contention  the  court  refused  to  sustain, 
saying:  "The  term  charge  is  not  used  in 
any  technical  sense,  as  importing  a  lien 
upon  the  funds,  but  in  the  general  ac- 
ceptation of  a  claim  that  may  be  payable 
out  of  them."  Dillon  z:  Barnard,  21  Wall. 
430,    438,   22    L.    Ed.   673. 

Duty  charged  on  goods. — In  Meredith 
V.  United  States,  13  Pet.  486,  493.  10  L. 
Ed.  258,  it  is  said:  "Now.  in  the  exposi- 
tion of  statutes  laying  duties,  it  has  been 
a  common  rule  of  interpretation,  derived 
from  the  principles  of  the  common  law, 
that  where  the  duty  is  charged  on  the 
goods,  the  meaning  is,  that  it  is  a  per- 
sonal charge  on  the  owner,  by  reason  of 
the   goods.      So    it    was    held    in    Attorney 

General  i'.   ,    2   Anstr.   558.   where 

a  duty  was  laid  on  mash  in  a  still;  and  it 
was  said  by  the  court,  that  where  duties 
are  charged  on  anj'  articles,  in  a  revenue 
act.  the  word  charged  means,  that  the 
owner  shall  be  debited  with  the  sum;  and 
that  this  rule  prevailed  even  when  the 
article  was  actually  lost  or  destroyed,  be- 
fore it  became  available  to  the  owner." 
See,  generally,  the  title  REVENUE 
LAWS. 


CHARITIES. 

BY    WALTER    CARRINGTON. 

I,    Charity  Defined,  676. 

n.   Origin  and  History  of  the  Law  of  Charities    and    the  Jurisdiction 
of  Chancery,  6/7. 

III.  General  Rules  for    Construction    of    Conveyances    to    Charitable 

Uses,  678. 

IV.  Charitable  Purposes,  679. 

A.  In  General.  679. 

B.  Relief  of  the  Poor,  Sick,  Aged  and  Impotent,  680. 

C.  Education,  680. 

D.  Religion,  681. 

E.  Maintenance  of  Churchyard  or  Burial  Ground,  or  Care  of  Tomb,  682, 
F-  Public  Municipal  Purposes  and  Diminution  of  Taxation,  682. 

V.   The  Property  Given,  682. 

A.  Certainty  as  to  Amount  Essential,  682. 

B.  Limitation  as  to  Land  That  Religious  Societies  May  Receive,  682. 

C.  Exemption  from  Taxation  of  Property  of  Charitable  Corporation,  682. 

VI.    The  Consideration,  683. 

VII.   The  Beneficiaries,  683. 

A.  Existence  at  Time  of  Bequest  Not  Essential,  683. 

B.  Degree  of  Certainty  and   Definiteness  Required,  684. 

1.  Doctrine   Stated  and   Illustrated,  684. 

2.  Local  Law  of  a  State  Controlling,  685. 

C-  Right  of  Testator  in  Founding  Charity  to  Prefer  Particular  Persons, 
686. 

D.  Construction  of  Grants  and  Bequests,  686. 

Vni.   The  Trustees  and  the  Estate  Acquired  by  Them,  686. 

A.  Existence  of  a  Trusvee  Not  Essential,  686. 

B.  Who  May  Hold  and  Execute  Trust,  687. 

1-  Corporations,  687. 

a.  In  General,  687. 

(1)  Rule  Stated,  887. 

(2)  Power  Not  Affected  by  Modifkation  of  Franchises  or 

Change  in  Name,  688. 

b.  Municipal   Corporations,   888. 

(1)  Rule  Stated,  688. 

(2)  Construction  of  Charters  and  Acts  Conferring  Author- 

ity, 688. 

(3)  Who  May  Contest  the  Power,  688. 
2.  Unincorporated  Associations   Incapable,  688- 

C.  Appointment  of   Trustees,   689. 

1.  Appointment  of  Public  Officers  to  Act  in  Their  Private  Capacities, 

689. 

2.  Peculiar   Provisions   of   Appointment   Construed,   689. 

D.  Legal  Estate  Vests  in  Trustees,  690. 
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E.  Power  of  Appointment  Conferred  upon  Trustees,  690. 

1.  Survival  of  Power  upon  Death  of  a  Trustee,  690. 

2.  Effect  of  Death  of  Executors  Who  Have  Power  of  Appointment, 

690. 

F.  In  Whom  the  Visitatorial   Power  Is  Vested,  690- 

G.  Effect  of  Death  of  Trustees  in  Testator's  Lifetime,  690. 
H.  Removal   of  Trustees,  691. 

I.  Power  to  Appoint  \Miere  There  Is  a  Failure  of  Trustees,  691. 

IX,  Conditions  and  Limitations,   691  . 

X.  Statutory  Limitation  as  to  Time  of  Execution  of  Will,  692. 

XL  Rule  against  Perpetuities,  692. 

Xn.  Law  Determining  Validity  of  Charitable  Devises  and  Bequests,  693. 

XIII.  Control  and   Administration    of    Charitable    Trusts    and    Corpora- 

tions, 693. 

A.  Control  of  Chancery  and  Equity  Courts,  693. 

1.  In  General,  693. 

2.  Power  to  Direct  Sale  of  Lands  and  Reinvestment  of  Proceeds,  695. 

3.  Control  over  Trusts  for  Maintenance  of  a  Specific  Religion,  694. 

B.  Control  of  the  Legislature,  694. 

1.  In  General  694. 

2.  Power  to  Direct  Salft  of  Lands  and  Reinvestment  of  Proceeds,  695. 

3.  Enforcement  of  the  Execution  of  Trusts  by  Corporations,  695. 

C.  Visitatorial   Power  over  Eleemosynary  Corporations,  695. 

XIV.  Alteration,  Modification  and  Termination  of  Charitable  Trusts  and 

Dissolution  of  Charitable  Corporations,  695. 

A.  Power  of  Chancery  to  Supply  Defects  in  Conveyances,  695. 

B.  Statutes   Establishing   Irrevocable    Trusts    and    Precluding    Alterations 

Thereof,   696. 

C.  Illegality  or  Failure  of  Object  for  Which  Trust  Was  Intended,  696. 

D.  Death  or  Resignation  of  Trustee,  696. 

E.  IMisconduct  of  Trustee  or  Its  Inability  to  Execute  the  Trusts,  696. 

F.  Legislature  Cannot   Change  Executorv    Contract    to    Contribute  to    a 

Charity,  697. 

G.  Effect  of  Failure  of  Trust  Created  by  Deed,  697. 
H.  Forfeiture  of  Franchises  of  Corporations.  697. 

1.  By  Misuser  or  Nonuser,  697. 

2.  Jurisdiction    to   Adjudge    Forfeiture   of    Franchises   of   a    Foreign 

Corporation,  697. 
I.  Devolution  of  Property  upon  Dissolution  of  Corporation,  697. 

CROSS  REFERENCES. 

See  the  titles  Beneficial  axd  BexEvolExt  Associations,  ante.  p.  211; 
Colleges  and  Universities  ;  Conditions  ;  Conflict  of  Laws  ;  Constitu- 
tional Law;  Contracts;  Corporations;  Courts;  Dedication;  Deeds; 
Equity;  Executors  and  Administrators;  Foreign  Corporations;  Gifts; 
Hospitals  and  Asylums;  Jurisdiction;  Municipal  Corporations;  Per- 
petuities ;  Public  Officers  ;  Religious  Societies  ;  Schools  ;  Tax.^tion  ; 
Trusts  and  Trustees;    \\'ills. 

As  to  the  charter  of  a  charitable  corporation  regarded  as  a  contract,  see  the 
title  Corpor.'\tions. 

I.    Charity  Defined. 

Charity,  in  its  widest  sense,  denotes  all  the  good  aft'ection  men  ought  to  bear 
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towards  each  other;  in  its  more  restricted  and  common  sense,  relief  to  the  poor.^ 
But  in  neither  of  these  senses  does  the  law  regard  it.  In  its  legal  aspect  it  has 
been  defined  as  a  gift  for  a  public  use,^  and  is  rather  a  matter  of  description  than 
of  definition.'"^ 

II.    Origin  and  History  of  the  Law  of  Charities  and  the  Jurisdiction  of 

Chancery. 

It  is  highly  probable,  that  the  rudiments  of  the  law  of  charities  were  derived 
from  the  civil  law.-*  There  can  be  no  doubt,  that  the  power  of  the  crown  to 
superintend  and  enforce  charities  existed  in  very  early  times ;  but  there  is  much 
difficulty  in  marking  the  extent  of  this  branch  of  the  royal  prerogative,  before 
the  enactment  of  the  statute  of  43  Eliz.,  c.  4.^  That  statute,  in  its  preamble, 
enumerated  certain  uses  which  it  deemed  charitable,^  and  appointed  a  mode  of 
inquiring  into,  and  enforcing,  all  charitable  uses,  bequests,  etc.,  by  a  commission 
issuing  out  of  chancery ;'  an  appeal  being  given  therefrom  to  the  Lord  Chan- 
cellor.'* Trusts  for  charitable  uses  are  not,  however,  dependent  for  their  support 
upon  the  statute  of  Elizabeth.  Before  its  enactment,  they  had  been  sustained  by 
the  English  chancellors  in  virtue  of  their  general  equity  powers  in  numerous  cases. ^ 
"In  the  course  of  time,  the  new  remedy,  given  by  the  statute,  fell  into  entire 
disuse,  and  the  control  of  the  chancellor  became  again  practically  sole  and  ex- 


1.  Charity  in  its  widest  and  in  its  com- 
mon sense. — Story,  J.,  in  Philadeljihia, 
Baptist  Ass'n  v.  Hart,  4  Wheat.  1,  .Tlth, 
4  L.  Ed.  499;  Inglis  v.  Sailors'  Snug  Har- 
bor, .3  Pet.,  appx.  (tst.  Ed.).  481,  7  L.  Ed. 
749. 

2.  Charity  in  its  lep'al  aspect. — Kain  i'. 
Gibboney,  101  U.  S.  ;562,  365,  25  L.  Ed. 
813. 

"A  charity  is  a  gift  to  a  general  public 
use,  which  extends  to  the  rich  as  well  as 
to  the  poor."  Perin  v.  Carey,  24  How. 
465,  506.   16   L.   Ed.  701. 

3.  Perin  v.  Carey,  24  How.  465.  494, 
16   L.   Ed.   701. 

Charity  is  "whatever  is  given  for  the 
love  of  God,  or  the  love  of  your  neighbor, 
in  the  catholic  and  universal  sense — given 
from  these  motives  and  to  these  ends, 
free  from  the  stain  or  taint  of  every  con- 
sideration that  is  personal,  private,  or 
selfish."  Ould  v.  Washington  Hospital, 
95  U.  S.  303,  311,  24  L.  Ed.  450.  quoting 
with  approval  Mr.  Burney's  argliment  in 
the    Girard   Will   Case. 

In  the  court  of  chancery  charity  means 
only  such  donations  as  are  within  the 
letter  and  the  spirit  of  the  statute  nf  43 
Eliz..  c.  4.  Story.  J.,  in  Philadelphia 
Baptist  Ass'n  v.  Hart,  4  Wheat.  1,  "olh, 
4  L.  Ed.  499;  Inglis  v.  Sailors'  Snug  Har- 
bor. 3  Pet.,  appx.  (1st.  Ed.),  481,  7  L. 
Ed.  749. 

It  is  no  charity  to  give  to  a  friend. 
The  thing  given  becomes  a  charity  wlicre 
the  uncertainty  of  the  recipients  begin. 
Fontain  v.  Ravenel,  17  How.  369,  384,  15 
L.    Ed.    SO. 

4.  Rudiments  of  law  derived  from  civil 
law. — Note  by  Story.  ].,  4  Wheat.,  appx.  1. 

_  Charitable  donations  were  of  great  con- 
sideration in  the  civil  law,  and  bequests 
to  pious  uses  were  deemed  privileged 
testaments.  There  can  be  little  doiibt, 
that  the  authority  of  the  Roman  Code, 
combining    with    the    religious    notions    of 


former  times,  contributed  in  no  small  de- 
gree to  engraft  the  principles  of  that  law 
respecting  charities  into  the  common  law. 
Story,  J.,  in  Pliiladelphia  Baptist  Ass'n 
V.  Hart.  4  Wheat.  1.  51,  4  L.  Ed.  499; 
Ingis  "'.  Sailors'  Snug  Harbor.  3  Pet., 
appx.  (1st.  Ed.),  481,  7  L.  Ed.  749. 

5.  Power  of  crown  to  superintend  and 
enforce  charities. — Philadelpliia  Baptist 
Ass'n  V.  Hart,  4  Wheat.  1,  47,  4  L.  Ed. 
49!?. 

6.  Terms  of  statute  of  Elizabeth.— Ould 
V.  Washington  }Iospital,  95  U.  S.  303,  310, 
24  L.  Ed.  450.  Note  by  Story,  ].,  4  Wheat., 
appx.  1,  5.     See  post,  "In  General."  IV.  .-K. 

7.  Ould  V.  Washington  Hospital,  95 
U.  S.  303.  309,  24  L.  Ed.  450;  Story,  J., 
in  Philadelphia  Baptist  .Ass'n  v.  Hart,  4 
Wheat.  1,  51c.  4  L.  Ed.  499;  Inglis  v.  Sail- 
ors' Snug  Harbor,  3  Pet.,  appx.  (1st.  Ed.), 
481,  7  L.  Ed.  749.  Note  by  Story,  J.,  4 
Wheat.,  appx.   1.  7. 

8.  Ould  V.  Washington  Hospital.  95  U. 
S.   303.   309,   24    L.    Ed.    450. 

9.  Trusts  for  charitable  uses  not  de- 
pendent upon  statute  of  Elizabeth. — Kain 
V.  Gibboney,  101  U.  S.  362,  366,  25  L.  Ed. 
813:  Vidal  v.  Girard,  2  How.  126,  127.  11 
L.  Ed.  205;  Perin  v.  Carey,  24  How.  465, 
501.  16  L.  Ed.  701;  Russell  v.  Allen,  107 
U.  S.  163,  167.  27  L.  Ed.  397;  Ould  v. 
Washington  Hospital,  95  U.  S.  303,  309, 
24  L.    Ed.   450. 

"There  is  an  inherent  jurisdiction  in 
equity  in  cases  of  charitv."  \'id:il  :•.  Gi- 
rard,   .'    ITow.   12C..   19.-).    n    L.   Ed.   265. 

"The  case  of  Philadelphia  Baptist  Ass'n 
V.  Hart,  4  Wheat.  1,  4  L.  Ed.  499.  in  which 
a  bequest  bj^  a  citizen  of  Virginia  'to  the 
Baptist  .\s'^ociation  that  for  ordinary 
meets  at  Philadelphia  amiually,'  as  'a 
perpetual  fund  for  the  education  of  youths 
of  the  Baptist  denomination  who  shall 
appear  promising  for  the  ministry.'  was 
declared  void,  was  decided  upon  an  im- 
perfect   survey    of    the    early    English    au- 
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elusive. "^^  The  statute  of  Elizabeth  did  not  extend  to  the  American  colonies, ^^ 
and,  therefore,  could  not,  it  would  seem,  of  its  own  force,  become  a  part  of  the 
law  of  any  of  the  United  States. ^^  B^tt  in  some  of  the  states  the  principles  of 
the  statute  have  by  common  usage,  or  by  constitutional,  statutory  or  judicial 
recognition,  been  engrafted  into  the  law.^-^  And  generally,  in  this  country,  it 
has  been  settled  that  courts  of  equity  have  an  original  and  inherent  jurisdiction 
over  charities,  though  the  English  statute  is  not  in  force,  and  independently  of 
it.^-*  It  is  believed  that  such  is  the  accepted  doctrine  in  all  the  states  of  the 
Union,  except  Mrginia,  ^Maryland  and  North  Carolina. ^"^ 

Under  the  act  organizing  the  territory  of  Utah,i<^  and  the  territorial  leg- 
islation regulating  procedure, i"  the  general  law  of  charities  was  in  force  in  the 
territory;  and  congress,  in  the  exercise  of  its  plenary  legislative  power  over  the 
territory,  was  entitled  to  carry  out  that  law  and  put  it  in  force,  in  its  application 
to  the  Church  of  Jesus  Christ  of  the  Latter-Day  Saints.is  ^ 

The  English  statutes  of  mortmain  were  never  in  force  in  the  English  col- 
onies ;^^  and  if  they  were  ever  considered  to  be  so  in  the  state  of  Ohio,  it  must 
have  been  from  that  resolution  by  the  governor  and  judges  in  her  territorial 
condition ;  and  if  so,  they  were  repealed  by  the  act  of  I8O6.20 

ni.    General  Rules  for  Construction  of  Conveyances  to  Charitable  Uses. 

Charitable  uses  are  favorites  with  courts  of  equity,  and  the  construction  of  all 
instruments  where  thev  are  concerned  is  liberal  in  their  behalf.-^     Such  instru- 


thorities,  and  upon  the  theorj-  that  the 
English  law  of  charitable  uses,  which,  it 
was  admitted,  would  sustain  the  bequest, 
had  its  origin  in  the  statute  of  Elizabeth, 
which  had  been  repealed  in  Virginia.  That 
theory  has  since,  upon  a  more  thorough 
examination  of  the  precedents,  been  clearly 
shown  to  be  erroneous."  Russell  v.  Al- 
len,   107    U.    S.    16.3,    167,    27    L.    Ed.    397. 

10.  Remedy  eiven  by  statute  fell  into 
disuse. — Ould  v.  Washington  Hospital,  95 
U.   S.  303,   310,  24  L.   Ed.   450. 

11.  Statute  of  Elizabeth  did  not  extend 
to  American  Colonies. — Perin  f.  Carey,  24 
How.  4t>5.  499,  16  L.    Ed.   701. 

12.  Maryland  and  District  of  Columbia. 
— The  statute  of  Elizabeth  was  never  in 
force  in  Maryland.  Ould  v.  Washington 
Hospital,  95  U.  S.  303,  309,  24  L.  Ed.  450; 
Ingle  V.  Jones,  9  Wall.  486,  497,  19  L.  Ed. 
621. 

It  is  not,  therefore,  operative  in  the 
District  of  Columbia.  Ould  :■.  Washing- 
ton Hospital.  95  U.  S.  303,  309,  24  L.  Ed. 
450. 

Ohio. — The  statute  was  never  in  force 
in  Ohio.  Perin  z\  Carey,  24  How.  465, 
500.    16    L.    Ed.    701. 

In  Virginia,  it  has  been  repealed.  Kain 
v.  Gibbonev,  101  U.  S.  362,  25  L.  Ed.  S13; 
WHieeler  v.  Smith.  9  How.  55,  13  L.  Ed. 
44;  Vidal  v.  Girard,  2  How.  126,  127.  11 
L.  Ed.  205;  Philadelphia.  Baptist  Ass'n  v. 
Hart,  4  Wheat   1,  4  L.   Ed.  499. 

13.  Though  the  statute  is  not  techni- 
cally in  force  in  Pennsylvania,  yet,  by  com- 
mon usage  and  constitutional  recognition, 
its  principles  are  acted  upon  in  cases  in- 
volving charities.  Fontain  v.  Ravenel, 
17  How.  369.  386,  15  L.  Ed.  80:  Vidal  f. 
Girard.  2    How.    126.    11   L.    Ed.   205. 

"The  law^  of  charities  is  fully  adopted 
in   Georgia,   as   far   as   is    compatible    with 


a  free  government  where  no  royal  prerog- 
ative is  exercised."  Jones  v.  Habersham. 
107  U.   S.    174,   180,  27  L.   Ed.  401. 

Ohio. — The  doctrines  founded  upon  the 
statute  of  43  Elizabeth,  c.  4.  in  relation  to 
charitable  trusts  to  corporations,  either 
municipal  or  private,  have  been  adopted 
bv  the  courts  of  equitv  in  Ohio.  Perin 
i\  Carey,  24  How.  465,  466.  16  L.  Ed. 
701. 

14.  Inherent  jurisdiction  of  courts  of 
equity. — Kain  t.  Gibboney.  101  U.  S.  362, 
366.  25  L.  Ed.  813,  limiting  Philadelphia 
Baptist  Ass'n  v.  Hart.  4  Wheat.  1.  4  L. 
Ed.  499;  Vidal  v.  Girard,  2  How.  126,  127, 
11  L.  Ed.  205;  Perin  v.  Carey,  24  How. 
465,    501.    16   L.    Ed.    701. 

Where  a  trust  is  clearly  defined,  and  a 
trustee  exists  capable  of  holding  the  prop- 
erty and  executing  the  trust,  chancer}' 
has  juris'diction  over  it,  by  its  own  in- 
herent authority,  not  deprived  from  the 
statute,  nor  resulting  from  its  functions 
as  parens  patriae.  This  is  the  rule  in 
Ohio.  Perin  v.  Carey,  24  How.  465,  502. 
16  L.  Ed.  701.  See,  post.  "Control  of 
Chancery    and    Equity    Courts,"    XIII,    A. 

15.  Kain  v.  Gibboney,  101  U.  S.  362, 
366,    25    L.    Ed.    813. 

18.    Act  of   Sept.  9,   1850,  9   Stat.  453. 

17.  Act  of  Dec.  30,   1852,  §   1. 

18.  Mormon  Church  v.  United  States, 
136  U.  S.   1,  62.  34  L.   Ed.  481. 

19.  Statutes  of  mortmain  not  in  force 
in  colon:'es. — Perin  v.  Carey,  24  How.  465, 
16  L.  Ed.  701.  See  the  title  CORPORA- 
TIONS. 

20.  Perin  v.  Carev.  24  How.  465,  466,  16 
L.    Ed.   701. 

21.  Construction  of  conveyances  to  char- 
itableness.— Ould  z\  Washington  Hospital, 
95  U.  S.  303,  313,  24  L.   Ed.  450. 
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ments  should  be  so  construed  as  to  give  them  effect  if  possible,  and  to  carry  out 
the  general  intention  of  the  donor,  when  clearly  manifested,  even  if  the  particular 
form  or  manner  pointed  out  by  him  cannot  be  followed. 22 

IV.    Charitable  Purposes. 

A.  In  General. — A  charitable  use,  where  neither  law  nor  public  policy  for- 
bids, may  be  applied  to  almost  anything  that  tends  to  promote  the  well-doing  and 
well-being  of  social  man.--"  Before  the  enactment  of  the  statute  of  43  Elizabeth, 
c.  4,  many  pious  and  charitable  uses  were  recognized  as  within  the  protection  of 
the  law. 2-*  That  statute  enumerated  certain  uses  which  it  deemed  charitable,--"' 
all  of  which,  it  would  seem,  had  previously  been  recognized. ^^^  As  has  already 
been  stated,  while  the  statute  of  Elizabeth  is  not  of  its  own  force  a  part  of  the 
law  of  the  United  States,  yet  in  some  of  the  states  its  principles  have  been  rec- 
ognized,2'  and  in  some  jurisdictions  recognition  has  been  given  to  the  more  ex- 
tensive range  of  charitable  uses  which  chancery  supported  before  the  statute  and 
beyond  it.-'^ 

Gift  Appropriated  to  "Benevolent  Purposes"  of  a  Society. — The  fact 
that  a  gift  to  a  charitable  society  is  directed  "to  be  appropriated  to  the  benevolent 
purposes  of  said  society"  does  not  affect  its  validity,  if  the  charter  of  the  society 
shows  that  all  its  purposes  are  charitable. ^^     It  is  only  when  a  gift  might  be  ap- 


22.  Russel  v.  Allen,  107  U.  S.  163,  167, 
27    L.    Ed.    397. 

The  construction  of  the  peculiar  pro- 
visions of  conveyances  and  bequests  to 
charitable  uses  will  be  found  under  the 
appropriate  divisions  and  subdivisions  of 
the  analysis. 

23.  To  what  a  charitable  use  may  be  ap- 
plied.— Ould  7'.  Washington  Hospital.  95 
b.    i>.   303,   ;'.ll.   24    L.    Ed.   4r,0. 

"All  property  held  for  public  purposes 
is  held  as  a  charitable  use,  in  the  legal 
sense  of  the  term  charity."  Perin  z'. 
Carey,  24  How.  465,  506,  16  L.  Ed.  701. 
See,  also,  New  Orleans  v.  United  States, 
10  Pet.  662,  9  L.  Ed.  573;  McDonogh  v. 
Murdock.  15  How.  367.  410,  14  L.  Ed. 
732. 

24.  Charitable  uses  recognized  before 
statute  of  Elizabeth. — "Upon  examining 
the  early  English  statutes  and  the  early 
decisions  of  the  courts  of  law  and  equity, 
Mr.  Justice  Baldwin  (in  Magill  v.  Brown, 
Bright.  347)  found  forty-si.x  specifications 
of  pious  and  charitable  uses  recognized 
as  within  the  protection  of  the  law."  Ould 
V.  Washington  Hospital,  93  U.  S.  303.  311, 
24    L.    Ed.   450. 

25.  Charitable  uses  under  statute  of 
Fl'zabeth. — Tlie  charitable  uses  enumer- 
ated by  the  statute  of  Elizabeth  are  gifts, 
devises,  etc.,  for  the  relief  of  aged,  im- 
potent and  poor  people:  for  maintenance 
of  sick  and  maimed  soldiers  and  marin- 
ers; for  schools  of  learning,  free  schools 
and  scholars  of  universities;  for  repairs 
of  bridges,  ports  havens,  causeways, 
churches,  sea  banks,  and  highways;  for 
cdrcation  and  per  ferment  of  orphans;  for 
or  towards  the  relief,  stock  or  mainte- 
nnnce  for  houses  of  correction;  for  mar- 
riages of  poor  maids;  for  support,  aid 
and  help  of  young  tradesmen,  handicrafts- 
men and  persons  decayed;  for  relief  or 
redemption   of  prisoners   or   captives;   and 


for  aid  or  ease  of  any  poor  inhabitants, 
concerning  payments  of  fifteenths,  setting 
out  of  soldiers,  and  other  ta.xes.  Ould  v. 
Washington  Hospital,  95  U.  S.  303,  310, 
24  L.  Ed.  450.  Note  by  Story,  J..  4  Wheat., 
appx.   1,  5. 

26.  Ould  V.  Washington  Hospital,  95 
U.    S.    303,   311,   24   L.    Ed.    450. 

27.  See  ante,  "Origin  and  History  of 
the  Law  of  Charities  and  the  Jurisdiction 
of  Chancery."   1 1. 

28.  Recognition  given  to  charitable  uses 
supported  by  chancery  before  statute  of 
Elizabeth. — Vidal  z:  Girard,  2  How.  126,  11 
L.  Ed.  205;  Perin  v.  Carey,  24  How.  465, 
501,   16   L.    Ed.   701. 

In  Vidal  v.  Mayor  of  Philadelphia  the 
court  reviewed  its  opinion  in  the  case  of 
Philadelphia  Baptist  Ass'n  v.  Hart,  4 
Wheat.  1,  4  L.  Ed.  499,  and  admitted,  that 
whatever  doubts  had  been  expressed  in 
that  opinion,  as  to  the  jurisdiction  of 
chancery  over  charities  prior  to  the  stat- 
ute of  Elizabeth,  had  been  removed  by 
later  and  more  satisfactory  sources  of  in- 
formation. 

In  Pennsylvania,  not  only  have  the  con- 
servative provisions  of  the  statute  of  Eliza- 
beth been  in  force,  l)y  common  usage  and 
constitutional  recognition,  but  the  more 
extensive  range  of  charitable  uses  which 
chancery  supported  before  the  enactment 
of  the  statute.  Vidal  z\  Girard,  2  How 
126,    11    L.    Ed.    205. 

.As  to  the  original  and  inherent  juris- 
diction of  courts  of  equity  over  charities, 
independent  of  the  statute  of  Elizabeth, 
see  ante.  "Origin  and  History  of  the  Law 
of  Charities  and  the  Jurisdiction  of  Chan- 
cerA',"    IT. 

29.  Gift  appropriated  to  benevolent  pur- 
poses of  a  society. — Jones  v.  Habersham, 
107   U.    S.    174,   27   L.    Ed.    401. 

So  held  of  a  devise  to  a  society  incorpo- 
rated  "for    the    relief   of   indigent    widows 
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plied  to  benevolent  pnrposes  which  are  not  charitable  in  the  legal  sense,  that  the 
gift  faiis.3^' 

Bequest  to  Be  Executed  in  Another  State. — Where  property  is  bequeathed 
to  a  charitable  use  which  would  be  protected,  if  to  be  executed  at  home,  the  be- 
quest, in  the  absence  of  a  prohibition,  will  be  valid  if  the  execution  is  ordered 
to  take  place  in  another  state.^^ 

B.  Relief  of  the  Poor,  Sick,  Aged  and  Impotent. — Charities  for  the 
maintenance  and  relief  of  the  poor,  the  sick,  the  aged  and  the  impotent,  are 
charities  in  the  sense  of  the  common  law ;  and  in  some  of  the  United  States  the 
common-law  rule  has  been  expressly  sanctioned  by  statute.^^ 

C.  Education. — All  gifts  for  the  promotion  of  education  are  charitable  in 
the  legal  sense. ^^  This  applies  to  donations  given  for  the  establishment  or  main- 
tenance of  colleges,  schools,  and  seminaries  of  learning,  and  especially  such  as 
are  for  the  education  of  orphans  and  poor  scholars.^^     It  also  applies  to  a  gift 


and  orphans"  in  a  municipality.     Jones  v. 
Habersham,   107  U.   S.   174.  27   L.  Ed.  401. 

30.  When   the   gift   will   fail. — Jones    v. 
Tabersham.   107  U.   S.   174,  185,  27  L.    Ed. 

401. 

Property  was  bequeathed  to  B.,  "Roman 
Catholic  bishop  of  Wheeling,  Virginia,  or 
his  successor  in  said  dignity,  who  is  hereby 
constituted  a  trustee  for  the  benefit  of 
the  communit}-"  (an  unincorporated  as- 
sociation previously  described  as  a  relig- 
ious community  attached  to  the  Roman 
Catholic  Church),  the  same  "to  be  ex- 
pended bj'  the  said  trustee  for  the  use  and 
benefit  of  said  communit3\"'  There  was  no 
declaration  as  to  the  specific  uses  for  which 
the  property  was  intended.  It  was  not  es- 
sential to  the  determination  of  the  issues 
involved  to  determine  whether  this  con- 
stituted a  charity;  but  the  court  said: 
"It  is  far  from  evident  that  it  is  a  gift 
for  charitable  uses.  It  looks  more  like 
orivate  bounty."  Kain  v.  Gibbonev,  101 
U.   S.   362,   25   L.    Ed.   813. 

31.  Bequest  to  be  executed  in  another 
state. — McDonogh  f.  Murdock.  15  How. 
367,    414,    14    L.    Ed.    732. 

In  a  will  executed  in  Louisiana,  the  des- 
tination of  a  legacy  for  the  education  of 
the  poor  in  the  cit}'  of  Baltimore  does 
not  affect  the  valid  ooeration  of  the  be- 
quest in  Louisiana.  McDonogh  v.  ^lur- 
dock.   15    How.   367.    14   L.    Ed.    732. 

32.  Relief  of  poor,  sick,  aged  and  im- 
potent.— Vidal  V.  Girard.  2  How.  120.  192. 
II  L.  Ed.  205:  Tones  v.  Habersham.  107  U. 
S.  174,  184.  27  L.  Ed.  401. 

"The  relief  of  aged,  impotent  and  poor 
persons"  is  within  the  verv  words  of  the 
statute  of  43  Eliz.,  c.  4,  §  1,  and  of  the 
Code  of  Georgia  of  1873,  §  3157.  Tones  v. 
Habersham.  107  U.  S.  174.  184.  27  L.  Ed. 
401. 

The  endowment  of  a  h<->spital  for  found- 
lings is  a  good  charitable  use. — Ould  v. 
Washington  Hospital,  95  U.  S.  303,  24  L. 
Ed.  450. 

Aslyum  or  marine  hospital  for  sailors. 
— .\  devise  and  bequest  in  trust  for  the 
erection  and  maintenance  of  an  asylum 
or  marine  hospital  for  the  purpose  of 
maintaining     and      supporting     aged,     de- 


crepid  and  worn-out  sailors,  constitutes 
a  good  charitable  use.  Inglis  v.  Sailors' 
Snug   Harbor.  3    Pet.   99.   7   L.   Ed.    617. 

Bequest  to  municipality  for  support  of 
poor  white  orphans. — A  bequest  to  a  mu- 
nicipality in  trust  for  the  support  of  poor 
white  male  and  female  orphans,  neither 
ot  whose  parents  are  living,  is  a  charity 
in  the  legal  sense  and  valid  in  equity. 
Perin  v.  Carey.  24  How   465,  16  L.  Ed.  701. 

A  devise  of  real  estate  to  a  society  in- 
corporated for  "the  relief  of  distressed 
widows  and  the  schooling  and  maintain- 
ing of  poor  children"  upon  condition  that 
the  rents  and  profits  shall  be  used  for  the 
support  of  the  school  and  charities  of  the 
institution,  without  the  lot  being  at  any 
time  liable  for  the  debts  and  contracts  of 
the  society  is  a  good  charitable  devise. 
Jones  V.  Habersham.  107  U.  S.  174.  27 
L.    Ed.   101. 

33.  Gifts  for  promotion  of  education. 
—  Russel  V.  Allen,  107  U.  S.  163,  172,  27 
L.  Ed.  397.  See,  also,  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  646,  4 
L.    Ed.    629. 

All  educational  purposes  are  within  the 
terms  of  the  Georgia  Code  of  1873.  and 
within  the  scope  and  principles  of  the 
statute  of  Elizabeth.  Tones  v.  Habersham, 
107  U.   S.   174.   184.  27  L.    Ed.  401. 

34.  Donations  for  establishment  or 
maintenance  of  colleges,  schools  and 
seminaries. — Vidal  v.  Girard.  2  How  "^6, 
192,  11  L.  Ed.  205:  Girard  v.  Philade'-^iva, 
7  Wall.  1,  19  L.  Ed.  53:  Perin  v.  Carey, 
24  How.  465,  16  L.  Ed.  701. 

"Generally,  devises  and  bequests  hav- 
ing for  their  object  establishments  of 
learning  are  considered  as  given  to  chari- 
table uses,  under  the  statute  of  Elizabeth." 
Perin  v.  Carey,  24  How.  465,  506,  16  L. 
Ed.    701. 

A  gift  "for  the  purpose  of  founding  an 
institution  for  the  education  of  youth" 
in  a  certain  countv  is  for  a  charitable  use. 
Russell  V.  Allen.  107  U.  S.  163,  27  L.  Ed. 
397. 

Real  and  personal  property  were  de- 
vised and  bequeathed  to  a  municipality 
and  its  successors  in  trust  forever  for  the 
purpose  of  establishment  and  maintaining. 
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for  the  maintenance  of  a  public  library  and  museum. •''••' 

The  exclusion  of  all  ecclesiastics,  missionaries,  and  ministers  of  any 
sort  from  holding  or  exercising  any  station  or  duty  in  a  college,  or  even  visiting 
the  same;  or  the  limitation  of  the  instruction  to  be  given  to  the  scholars,  to  pure 
morality,  general  benevolence,  a  love  of  truth,  sobriety,  and  industry,  are  not  so 
derogatory  and  hostile  to  the  Christian  religion  as  to  make  a  devise  for  the  foun- 
dation of  such  a  college  void,  according  to  the  constitution  and  laws  of  Pennsyl- 
vania.^^ 

D.  Religion. — In  the  absence  of  constitutional  or  statutory  prohibition,  an 
individual  or  an  association  of  individuals  may  dedicate  property  by  way  of 
trust  to  the  purpose  of  sustaining,  supporting,  and  propagating  definite  religious 
doctrines  or  principles,  provided  that  in  doing  so  they  violate  no  law  of  moral- 
ity, and  give  to  the  instrument  by  which  their  purpose  is  evidenced,  the  formal- 
ities which  the  laws  require.-'''''  But  in  some  jurisdictions  there  have  been  laws 
prohibiting,  or  imposing  conditions  upon,  donations  to  sectarian  institutions. •''•'* 

Right  of  Religions  Corporation  of  One  State  to  Acquire  Land  in  An- 
other State. — The  presumption  will  be  indulged  that  a  religious  or  missionary 
corporation  of  one  state,  not  forbidden  by  its  charter  or  the  laws  of  the  state  of 
its  creation  from  acquiring  real  estate  by  gift  or  devise,  may  so  acquire  real 
estate  in  any  other  state,  unless  it  is  prohibited  from  so  doing,  either  in  the 
direct  enactments  of  the  latter  state,  or  by  its  public  policy  to  be  deduced  from 
the  general  course  of  legislation,  or  from  the  settled  adjudications  of  its  highest 
court.39 


as  far  as  practicable,  two  colleges  for  the 
education  of  boys  and  girls;  and  the  will 
provided  that  if  there  should  be  a  surplus 
it  was  to  be  applied  in  part  to  making 
additional  buildings.  It  was  held  that  the 
devises  and  bequests  were  charities  in  a 
legal  sense  and  valid  in  equity.  Perin  v. 
Carey,   24   How.   465,   16   L.    Ed.   701. 

The  trusts  created  by  the  will  of  Step- 
hen Girard  for  the  erection  of  a  college, 
according  to  the  requirements  and  regula- 
tions of  the  will,  were  of  an  eleemosynary 
nature,  and  charitable  uses,  in  a  judicial 
sense.  Vidal  v.  Girard,  2  How.  126,  11 
L.    Ed.    205. 

35.  Maintenance  of  public  library  and 
museum. — A  de\'isc  and  bequest  "to  keep 
and  preserve  as  a  public  cditice"  a  house 
containing  a  library  and  an  academy  or 
museum  of  works  of  art  and  science,  "to 
be  open  for  the  use  of  the  public"  on  such 
terms  and  under  such  reasonable  regula- 
tions as  the  trustees  may  from  time  to 
time  prescribe,  is  a  valid  charity;  and 
directions  tending  to  perpetuate  the  mem- 
ory of  the  founder  do  not  impair  its  public 
character  or  its  legal  validity.  Jones  v. 
Habersham,  107  U.  S.  174,  189,  27  L.  Ed. 
401. 

36.  Conditions    not    avoiding    devise. — 

"Vidal  V.  Girard,  2  How.  126,  11  L.  Ed. 
205. 

Such  a  devise  does  not  preclude  the 
teaching  of  Christianity  by  laymen.  Vidal 
V.    Girard, _  2   How.    126,   11    L.    Ed.   205. 

As  to  gifts  to  sectarian  institutions,  see 
post,   "Religion,"   IV,   D. 

37.  Donation  to  religious  purposes. — 
"Watson  V.  Jones,  1."^  V^all.  679.  72.3,  20  L. 
Ed.  666.  See.  also,  Dartmouth  College  v. 
Woodward.   4    Wheat.    518,    646,   4    L.    Ed. 


629;  Jones   v.    Habersham,   107  U.   S.   174, 
"182.    27    L.    Ed.    401. 

38.  Institutions  held  not  sectarian. — 
Under  the  act  incorporating  it,  act  June 
10,  1844  (6  Stat.  912),  Georgetown  Col- 
lege is  not  a  sectarian  institution  within 
the  Maryland  Bill  of  Rights.  §  .34,  pro- 
hibiting gifts  and  devises  to  such  insti- 
tutions, and  therefore  a  bequest  to  it  made 
within  thirty  days  of  the  death  of  the  tes- 
tator was  held  valid,  notwithstanding  § 
457,  Rev.  Stat.,  D.  C,  making  valid  gifts 
and  devises  to  sectarian  institutions  pro- 
vided they  are  made  "at  least  one  calen- 
dar month  before  the  death  of  the  donor 
or  testator."  Speer  v.  Colbert,  200  U.  S. 
130,  50  L.  Ed.  403,  affirming  24  App.  D. 
C.    187. 

Bequests  made  under  the  same  will 
to  St.  Vincent's  Orphan  Aslyum  and  to 
St.  Joseph's  Male  Orphan  Asylum  were 
sustained  on  the  ground  that  neither  asy- 
lum was  a  sectarian  institution.  Speer  v. 
Colbert,  200  U.  S.  130,  50  L.  Ed.  403, 
affirming   24    App.    D.    C.    187. 

39.  Right  of  religious  corporation  to 
acquire  land  in  another  state. — Christian 
Union  v.  Yount,  101  U.  S.  352.  25  L.  Ed. 
888. 

The  supreme  court  cannot  presume  that 
it  was,  in  1870,  against  the  public  policy 
of  Illinois  that  one  of  its  citizens  should 
convey  real  estate  there  situated  to  a  re- 
ligious or  missionary  corporation  of  an- 
other state,  for  the  purpose  of  enabling 
it  to  carry  out  the  obiects  of  its  creation, 
when  that  state  permitted  its  own  corpo- 
rations, organized  for  like  purposes,  to 
take  real  estate  within  its  limits,  by  pur- 
chase, gift,  devise,  or  in  any  other  man- 
ner. Christian  Union  v.  Yount,  101  U.  S. 
352,    359,   25    L.    Ed.    888. 
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E.  Maintenance  of  Churchyard  or  Burial  Ground,  or  Care  of  Tomb. — 

A  grant  for  the  maintenance  of  a  churchyard  or  burial  ground  in  connection  with 
a  church  or  rehgious  society,  or  of  a  pubHc  burial  ground,  or  a  burial  ground  of 
all  persons  of  a  certain  race,  diss  or  neighborhood,  might  be  considered  as  in 
the  nature  of  a  dedication  for  a  pious  and  charitable  use  ;^^  biit  it  may  be 
doubted  whether,  in  the  absence  of  express  statute,  a  conveyance  of  land  to  a 
beneficial  society,  to  be  useci  as  a  burial  ground  for  its  members,  can  be  held  to 
be  for  a  charitable  use.^^  I'he  care  and  keeping  of  the  tomb  or  burial  place  of 
the  donoT   ;s  a  good  charitable  use  under  the  Georgia  Code.^- 

F.  >\iMic  Municipal  Purposes  and  Diminution  of  Taxation. — A  will 
becueathing  property  to  a  mimicipality  in  trust,  to  apply  t'-^e  incojue  to  tiie  im- 
provement of  its  police;  to  the  improvement  of  tht  city  property  and  the  gf'neral 
appearance  of  the  city,  and  to  the  diminution  ot  the  burden  of  taxation,  creates 
a  valid  legal  trust.'*^ 

V.    The  Property  Given. 

A.  Certainty  as  to  Amount  Essential. — A  bequest  for  charitable  purposes 
m  be  rendered  void  by  uncertainty  as  to  the  aruount  thereof.  But  the  courts 
will  nold  a  bequest  void  on  this  ground  only  when  actually  compelled  to  do  so  by 
the  language  used.^'* 

B.  Limitation  as  to  Land  That  Religious  Societies  May  Esceive. — 
By  a  statute  in  Illinois  the  amount  of  land  which  a  clnvrh^  coiij»T;?gation,  or 
societ}'  formed  for  the  purpose  of  religious  worship  may  receive  by  ^irt  or  de- 
vise is  limited."*"^ 

C.  Exemption  from  Taxation  of  Property  of  Charitable  Corporation. 
— A  state  may,  by  the  charter  of  a  charitable  corporation  or  an  insticntion  of 
learning,  if  there  is  no  constitutional  inhibition,  impose  upon  itself  a  contractual 
obligation  not  to  tax  property  given  to  the  corporation  for  the  charitable  uses 
specified  in  the  charter,  so  long  as  such  property  shall  be  applied  to  those  uses.'*^ 


40.  Maintenance  of  churchyard  or 
burial  ground. — Hopkins  v.  Grimshaw.  165 
U.    fe.    342,    352,    41    L.    Ed.    739. 

Dedication  valid  under  Maryland  bill  of 
rights. — A  lot  of  ground  had,  in  the  orig- 
inal plan  of  an  addition  to  Georgetown, 
been  ir.arked  "for  the  Lutheran  church," 
and  by  the  German  Lutherans  of  the  place 
had  been  used  as  a  place  of  burial,  from 
the  dedication.  It  was  held  that  this  was 
a  dedication  of  the  lot  to  public  and  pious 
uses  valid  under  the  bill  of  rights  of  Mary- 
land. Beatty  v.  Kurtz,  2  Pet.  566,  7  L.  Ed. 
521. 

41.  Conveyance  of  land  to  beneficial 
society  as  burial  ground  for  members. — 
Hopkins  v.  Grimshaw,  165  U.  S.  342,  353, 
41    L.    Ed.   739. 

42.  Care  of  tomb  or  burial  place  of  do- 
nor.—Code  of  1873,  §  3157,  cl.  7.  Jones  v. 
Habersham.   107   U.   S.   174.   27   L.    Ed.   401. 

43.  Public  municipal  purposes  and  dim- 
inuition  of  taxation. — Girard  v.  Philadel- 
phia,  7    Wall.    1,    19   L.    Ed.    53. 

44.  When  bequest  void  frr  uncertainty 
as  to  amount. — Speer  v.  Colbert.  200  U.  S. 
130.    50    L.    Ed.    403. 

Bequests  held  not  vf>;d  for  uncertainty. 
— Intention  of  testator  in  directing  that 
a  sum  not  exceeding  five  thousand  dollars 
be  equally  divided  between  two  orphan 
asylums  held  to  be  to  divide  full  sum  of 
five  thousand  dollars,  and  therefore  that 
bequest     was     not     void     for     uncertainty. 


Speer  v.  Colbert,  200  U.  S.  130,  50  L.  Ed. 
403. 

A  bequest  of  "a  sufficient  sum  not  to  ex- 
ceed three  thousand  dollars,  the  income  to 
be  applied  to  maintain  a  scholarship  in 
the  study  of  medicine"  is  not  void  for 
uncertainty.  Speer  v.  Colbert,  200  U.  S. 
130.    50    L.    Ed.    403. 

45.  Limitation  as  to  land  that  religious 
societies  may  receive. — Act  April  18,  1872, 
§§  3o,  41.  42,  45,  (Rev.  Stat.  1874,  c.  32, 
pp.  292,  293).  Gilmer  v.  Stone,  120  U.  S. 
586,  "0  L.  Ed.  734,  explaining  and  affirm- 
ing Christian  Union  v.  Yount,  101  L".  S. 
352.  25  L.  Ed.  888.  See  the  title  RE- 
LIGIOUS   SOCIETIES. 

46.  Contractual  obligation  not  to  tax 
property  of  a  charitable  corporation  or  in- 
stitution of  learning. — Home  of  the  Friend- 
less V.  Rouse.  8  \yall.  430,  19  L.  Ed.  495; 
Washington  University  v.  Rouse,  8 
Wall.   439.   19   L.    Ed.   498. 

A  statute  which,  for  the  declared  pur- 
pose "of  encouraging  the  establishment 
of  a  charitable  institution."  and  enabling 
the  parties  engaged  in  tluis  establishing 
it  "more  fully  and  eft'cctually  to  accom- 
plish their  laudable  purpose,"  gave  to  the 
institution  a  charter,  and  declared  by  it 
that  "the  property  of  said  corporation 
shall  be  exempt  from  taxation,"  and  that 
an  already  existing  statutory  provision, 
that  every  charter  of  incorporation  should 
be    subject    to    alteration,    suspension,    or 
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A  state  which,  after  granting  sucli  a  charter,  passes  a  law.  taxing  property  of 
the  corporation,  passes  a  law  violating  the  (jbligdtion  of  a  contract,  which  is 
therefore  unconstitutional  and  void.-*' 

VI.    The  Consideration. 

The  consideration  for  a  donation  to  a  charitable  institution  is  the  application 
of  the  fund  to  its  object,  in  the  mode  prescribed  by  the  donors.-^^ 

VII.     The    Beneficiaries. 

A.  Existence  at  Time  of  Bequest  Not  Essential. — In  jurisdictions  where 
the  statute  of  43  EHz.  ch.  4,  is  in  force  and  the  cy  pres  doctrine  is  recognized, 
though  the  persons  who  are  to  take  under  a  charitable  bequest  are  not  in  esse, 
a  court  of  chancery  will  sustain  the  bequest  and  give  it  effect  according  to  its 
own  principles  and  where  a  literal  execution  becomes  inexpedient  or  impracti- 
cable, will  execute  it  by  cy  pres.-*^ 

If  a  corporation  for  whose  use  a  devise  or  bequest  is  designed  is  not 
in  esse;  as,  for  instance,  a  gift  to  found  a  new  college,  which  requires  an  in- 
corporation, the  gift  is  valid,  and  the  court  will  execute  it."'" 

A  donation  cy  the  crown  for  the  use  of  a  nonexisting  parish  chiirch, 
will  take  effect  by  the  common  lav/,  as  a  dedication  to  pious  uses,  and  the  crown 
will  thereupon  be  deemed  the  patron  of  the  future  benefice,  when  brought  into 
life.51 


repeal,  at  the  discretion  of  the  legislature, 
should  not  apply  to  it,  becomes,  after  the 
corporation  has  been  organized,  a  con- 
tract; and  its  property  is  not  subject  to 
taxation,  so  long  as  the  corporation  owns 
it  and  applies  it  to  the  purposes  for  which 
the  charter  was  granted.  Home  of  the 
Friendless  v.  Rouse,  8  Wall.  430,  19  L.  Ed. 
495. 

In  Washington  University  v.  Rouse,  8 
Wall.  439,  19  L.  Ed.  498,  the  principles  of 
the  foregoing  case  were  held  applicable 
to  an  institution  of  learning,  whose  char- 
ter contained  the  same  provision  about 
freedom  of  the  corporation  from  taxation 
and  from  liability  to  have  ruch  charter 
interferred  with  at  the  discretiori  of  the 
legislature. 

47.  Home  of  the  Friendless  v.  Rouse,  8 
Wall.  430.  19  L.  Ed.  45.5;  Washing- 
ton University  v.  Rouse,  8  Wall.  439,  19 
L.    Ed.   498. 

48.  Consideration. — Darmouth  Collesre 
V.  Woodward,  4  Wheat.  518,  4  L.  Ed. 
639. 

49.  Existence  at  time  of  bequest  not 
essential. — Story,  J.,  in  Pliiladclphia  Bap- 
tist .Ass'n  V.  Hart.  4  Wliont.  1,  5lb,  4  L. 
Ed.  499;  Inglis  V.  Sailors'  Snug  Harbor, 
3  Pet.,  appx.  (1st.  Ed.\  481,  7  L.  Ed.  749. 
See  post.  "Power  of  Chanrrrv  to  Supply 
Defects   in    Conveyances,"   XIV.    A. 

Where  a  charity  is  so  given,  that  there 
can  be  no  objects,  the  court  will  order  a 
different  scheme  of  the  charity,  but  it  is 
otherwise,  if  objects  may,  though  they 
do  not  at  present,  exist.  Story.  J.,  in 
Philadelphia  Baptist  A«s'n  v.  Hart.  4 
Wheat.  1.  51c  4  L.  Ed.  499:  Inglis  v. 
Sailors'  Snug  Harbor,  3  Pet.,  appx.  (1st. 
Ed.).  481.   7   L.    Kd.  749. 

And  when  objects  cease  to  exist,  the 
court   will   new  model  the  cliarity.     Sto.-y, 


J.,  in  Philadelphia  Baptist  Ass'n  v.  Hart, 
4  Wheat.  1,  51c,  4  L.  Ed.  499:  Inglis  v. 
Sailors'  Snug  Harbor.  3  Pet.,  appx.  (1st. 
Ed.),   481,   7    L.    Ed.    749. 

50.  Devise  for  uss  of  coroor'tion  not  m 
esse. — Story,  J.,  in  Philadelphia  Baptist 
Ass'n  V.  Hart,  4  Whe-it.  1,  51b.  4  L.  "id. 
499;  Inglis  v.  Sailors  Snug  Harbor.  3 
Pet.,  appx.  (Ist.  Ed.).  481,  7  L.  Ed.  749; 
Russell  V.  Allen,  107  U.  S.  163,  27  L.  Ed. 
397.  See,  also,  Jones  ?'.  Habersham,  107 
U.    S.   174.    191.   27    L.    Ed.    401. 

51.  Donation  by  crown  for  use  of  non- 
existing  parish  church.— Pawlet  v.  Clark, 
9  Cr.mch  292,  ;!:i2.  3  L.  Ed.  735. 

After  such  a  donation,  it  will  not  be 
competent  for  the  crown  to  resume  it, 
at  its  own  will,  or  alien  the  property, 
without  the  same  consent  which  is  neces- 
sary for  the  alienation  of  other  church 
property,  viz.,  the  consent  of  the  ordinary 
and  parson,  if  the  church  be  full,  or  in  a 
vacancy,  of  the  ordinary  alone.  Pawlet 
V.  Clark.  9  Cranch  292,  332,  3  L.   Ed.   735. 

Where  a  donation  of  land  was  made 
by  the  crown  "for  a  glebe  for  the  Church 
in  England  as  by  law  established"  in  a 
specified  town  in  that  part  of  the  pro- 
vince of  New  Hampshire  which  afterward 
became  the  state  of  Vermont,  and  no 
such  church  was  in  existence  at  the  time 
of  the  grant,  and  none  was  dulv  erected 
bv  the  cro\vn  prior  to  the  revolution,  the 
glebe  remained  as  an  ha^reditas  jacens, 
and  the  state,  which  succeeded  to  the 
rights  of  the  crown,  might,  with  the  as- 
sent of  tlie  town,  alien  or  encumber  it: 
or  might  erect  an  Episcopal  Church 
therein,  and  collate,  either  directly  or 
through  the  vote  of  the  town,  indirectly, 
its  parson,  who  would  thereby  become 
seized  of  the  glebe  jure  ecclesi.t,  and 
be    a   corporation    capable   of   transmitting 
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B.  Degree  of  Certainty  and  Definiteness  Required — 1.  Doctrine  Stated 
AND  Illustrated. — The  prevailing  doctrine  is  that  a  devise  or  btquest  to  charitable 
uses  is  not  invaHdated  by  the  fact  that  the  objects  of  the  bounty  are  uncertain, 
provided  the  general  nature  of  the  charitable  purpose  is  designated,  and  a  dis- 
cretionary power  is  vested  somewhere  over  the  application  of  the  bounty  to 
those  objects  ;^-  nor  is  a  trust  for  public  charitable  purposes  invalidated  by  the 
fact  that  it  is   for  the  benefit  of  an  indefinite  number  of  persons.-'*^ 

But  in  Virginia,  since  her  repeal  of  the  statute  of  43d  Elizabeth,  c.  4, 
charitable  bequests  stand  upon  the  same  footing  as  other  bequests,  and  her 
courts  of  chancery  have  no  jurisdiction  to  uphold  a  charity  where  the  objects 
are  indefinite  and  uncertain.^"*     This  being  the  settled  doctrine  of  her  court  of 


the      inheritance.      Pawlet      v.      Clark,      9 
Cranch   292,   3   L.   Ed.   735. 

52.  Prevailing  doctrine  as  to  degree  of 
certainty  required. — Vidal  v.  Girard,  3 
How.  126,  137,  11  L.  Ed.  205;  Ould  v. 
Washington  Hospital,  95  U.  S.  303,  311,  24 
L.  Ed.  450;  Jones  v.  Habersham,  107  U. 
S.  174,  182,  190,  27  L.  Ed.  401;  Perin  v. 
Carey,  24  How.  465,  16  L.  Ed.  701;  Loring 
V.   Marsh,  6  Wall.  337,  18  L.   Ed.  802. 

53.  Trusts  for  public  charitable  pur- 
poses "may,  and  indeed  must,  be  for  the 
benefit  of  an  indefinite  number  of  persons; 
for  if  all  the  beneficiaries  are  personally 
designated,  the  trust  lacks  the  essential 
element  of  indefiniteness,  which  is  one 
characteristic  of  a  legal  charity."  Russell 
V.  Allen,  107  U.  S.  163,  27  L.  Ed.  397. 

Where  a  hospital  is  incorporated,  noth- 
ing beyond  its  designation  as  the  donee 
is  necessary.  Who  shall  be  received,  with 
all  other  details  of  management,  may  be 
committed  to  those  to  whom  its  adminis- 
tration is  intrusted.  Ould  v.  Washington 
Hospital,  95  U.  S.  303,  311,  24  L.   Ed.  450. 

A  devise  of  property  for  the  foundation 
of  a  hospital  for  foundlings  is  sufficiently 
definite  and  certain,  though  there  is  no 
specification  of  the  foundlings  to  be  pro- 
vided for.  Ould  V.  Washington  Hospital, 
95    U.    S.    303,   24    L.    Ed.   450. 

A  devise  and  bequest  in  trust  for  the 
erection  and  endowment  of  a  hospital  for 
females  within  the  city  of  Savannah,  on 
a  permanent  basis,  into  which  sick  and 
indigent  females  are  to  be  admitted  and 
cared  for  in  such  manner  and  on  such 
terms  as  may  be  defined  and  prescribed 
by  the  trustees  or  directresses  provided 
for  in  the  will,  is  sufficiently  definite. 
Jones  V.  Habersham,  107  U.  S.  174,  190, 
27   L.   Ed.   401. 

Churches. — The  appropriation  by  will  of 
a  certain  sum  annually  to  one  or  more 
churches  of  a  certain  denomination  in 
such  destitute  and  needy  localities  as  the 
trustees  of  the  fund  may  select,  so  as  to 
promote  the  cause  of  religion  among  the 
poor  and  feeble  churches  of  the  state,  is 
a  good  charitable  use,  sufficiently  defined. 
Jones  V.  Habersham,  107  U.  S.  174,  182, 
27    L.    Ed.    401. 

Institution  for  education  of  youth  in  a 
county. — A  grant  of  property  in  trust  "for 
the  purpose  of  foundin"^  an  institution  for 
the     education     of     youth     in     St.     Louis 


County,  Missouri,"  is  sufficiently  definite 
as  to  the  beneficiaries  of  the  trust.  Rus- 
sell V.  Allen,  107  U.   S.  163,  27  L.  Ed.  397. 

Colleges  and  support  of  orphans. — 
Real  and  personal  property  were  devised 
and  bequeathed  to  a  municipality  and  its 
successors  in  trust  forever,  for  the  pur- 
pose of  establishing  and  maintaining,  as 
far  as  practicable,  two  colleges  for  the 
education  of  boys  and  girls;  and  the  will 
provided  that  if  there  should  be  a  surplus 
it  was  to  be  applied  to  making  additional 
buildings  and  to  the  support  of  ooor  white 
male  and  female  orphans,  neither  of  whose 
parents  were  living.  It  was  held  that 
there  was  no  uncertainty  in  the  devises 
and  bequests  as  to  the  beneficiaries.  Perin 
V.    Carey,   24   How.   465,   16   L.   Ed.   701. 

A  bequest  for  the  erection  and  support 
of  an  institution  for  the  maintenance  and 
education  of  "poor  white  male  orphans," 
was  held  not  to  be  void  for  indefiniteness. 
Vidal  V.  Girard,  2  How.  126,  11  L.  Ed. 
20.->. 

A  bequest  to  maintain  "a  scholarship 
in  the  study  of  medicine,  preferably'  in 
Georgetown  University;  otherwise  in  some 
medical  college  in  the  District"  of  Colum- 
bia, was  held  not  to  be  void  for  uncer- 
tainty. Speer  v.  Colbert,  200  U.  S.  130, 
146,    147,    50    L.    Ed.    403. 

Benefit  of  poor  by  payments  to  incor- 
porated charitable  institutions. — A  testa- 
tor left  certain  property  in  trust  and  pro- 
vided that  after  the  death  of  certain  per- 
sons who  were  given  life  estates,  the  trust 
fund  should  be  disposed  of  for  the  benefit 
of  the  poor,  and  that  the  trustees  or  their 
successors  should  select  and  appoint  three 
or  more  gentlemen,  who  "shall  determine 
how,  b}'-  the  payments  to  permanently  es- 
tablished and  incorporated  charitable  in- 
stitutions, my  wish  to  benefit  the  poor 
will  be  best  carried  into  eflFect,  and  my 
gift  may  be  made  most  productive  of 
benefit  to  the  poor;  and  that  thereupon 
the  said  trust  fund  shall  be  disposed  of 
and  paid  over,  in  accordance  with  the  de- 
termination of  the  said  gentlemen,  cer- 
tified by  them  in  writing,  to  the  trustees." 
It  was  held  that  under  the  law  of  Mass- 
achusetts the  objects  of  the  charity  were 
made  sufficiently  certain  by  the  form 
pointed  out  in  the  will.  Loring  v.  Marsh, 
6    Wall.   337,   18   L.    Ed.   803. 

54.   Rule  in  Virginia. — Kain  v.  Gibboney, 
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last  resort,  the  supreme  court  of  the  United  States  accepted  and  enforced  it  in 
passing  upon  an  attempted  testamentary  disposition  of  property  which  was 
claimed  under  the  law  of  the  state  to  be  a  valid  s^ift  for  charitable  ust*^.^^ 

If  a  devise  be  to  an  existing  corporation  by  a  misnomer  which  makes 
it  void  at  law,  a  court  of  chancery  will  execute  it.-"*" 

Where  there  are  two  charities  of  the  same  name,  a  legacy  will  be  de- 
vided  between  them,  if  it  cannot  be  ascertained  which  was  the  intended  ob- 
ject.5'^ 

Latent  Ambiguity  May  Be  Removed  by  Extrinsic  Evidence. — If  there 
is  a  latent  ambiguity  as  to  the  object  of  the  gift,  such  ambiguity  may  be  re- 
moved by   extrinsic   evidence.'^ '^ 

2.  Local  Law^  of  a  State  Controlling. — The  question  of  the  degree  of 
certainty  required  as  to  the  objects  of  a  charitable  devise  on  bequest  is  to  be 
determined  bv  the  local  law  of  the  state,  and  the  determination  of  its  his^hest 


101  U.  S.  :'.62,  2.5  L.  Ed.  81.3:  Wheeler  v. 
Smith,  9  How.  .55,  80,  13  L.  Ed.  44;  Phila- 
delphia Baptist  Ass'n  v.  Hart,  4  Wheat. 
1,    4    L.    Ed.    499. 

55.  Kain  -v.  Gibboney,  101  U.  S.  362,  25 
L.  Ed.  813.  See  post.  "Local  Law  of  a 
State   Controllinsj."    VIE   B,   2. 

A  will  executed  in  Virginia  in  1790  con- 
tained the  following  bequest:  "Item,  what 
shall  remain  of  my  military  certificates, 
at  the  time  of  my  decease,  both  nrincipal 
and  interest,  I  give  and  bequeath  to  the 
Baptist  Association  that,  for  ordinary, 
meets  at  Philadelphia,  annually,  which  I 
allow  to  be  a  perpetual  fund  for  the  edu- 
cation of  youths  of  the  Baptist  denomina- 
tion, who  shall  appear  promising  for  the 
ministry,  always  giving  a  preference  to 
the  descendents  of  my  father's  family." 
It  was  held  that  the  objects  of  the  be- 
quest were  too  indefinite  and  uncertain 
to  enable  the  trust  to  be  enforced  by  a 
court  of  equity.  Philadelphia  Baptist 
Ass'n  V.  Hart,  4  Wheat.  1,  4  L.  Ed.  499. 

A.,  who  resided  and  died  in  Virginia, 
by  her  last  will  and  testament,  bearing 
date  Dec.  9,  1854,  and  admitted  to  probate 
in  1861,  bequeathed  her  property  and 
monej'-  to  B..  "Roman  Catholic  bishop  of 
Wheeling,  Virginia,  or  his  successor  in 
said  dignity,  who  is  hereby  constituted  a 
trustee  for  the  benefit  of  the  community 
(an  unincorporated  association  previously 
described  as  a  religious  communit\'  at- 
tached to  the  Roman  Catholic  Church), 
the  same  "to  be  exoerided  by  the  said 
trustee  for  the  use  and  benefit  of  said  com- 
munity." It  was  held  that  the  bequest 
conceding  it  to  b«  for  charitable  uses  was 
invalid,  because  of  the  uncertainity  of  the 
beneficiaries  for  wliose  use  the  trust  was 
created:  that  the  legislation  of  Virginia 
touching  devises  or  bequests  for  the  es- 
tablishment or  endowment  of  unincorpo- 
rated schools  or  validating  conveyances 
for  the  use  and  benefit  of  any  religious 
society  did  not  apply  to  this  bequest. 
Kain  v.  Gibboney,  101  U.  S.  362,  2.5  L. 
Ed.    813. 

So  a  bequest  to  trustees  "for  such  pur- 
poses as  they  might  consider  to  be  most 
beneficial   to  the  town  and   trade  of  Alex- 


andria" was  held  to  be  void.     Wheeler  v. 
Smith.  9  How.  55,  13  L.  Ed.  44. 

56.  Misnomer  of  corporation. — Storj',  J., 
in  Piiiladelphia  Baptist  .\ss'n  v.  Hart,  4 
Wheat.  1,  51b.  4  L.  Ed.  499;  IngHs  v.  Sail- 
ors' Snug  Harbor,  3  Pet.,  appx.  (1st.  Ed.), 
481,  7  L.   Ed.   749. 

Misnomer  held  not  material. — .\  bequest 
to  "St.  Joseph's  Catholic  Orphan  Asylum" 
is  not  a  material  misnomer  where  the 
coroorate  name  of  the  institution  intended 
is  "St.  Joseph's  Male  Orphan  Aslyum  in 
the  City  of  Washington."  Speer  v.  Col- 
bert,   200    U.    S.    130,    50    L.    Ed.    403. 

Statute  precluding  misnomer  from  de- 
feating donation. — Under  the  act  of  con- 
gress of  June  10,  1844.  §  4  (6  Stat.  912), 
incorporating  "Georgetown  College," 
which  provides  that  no  misnomer  of  the 
corooration  shall  defeat  or  annul  any  do- 
nation to  the  corporation,  a  bequest  to 
"Georgetown  University"  was  held  to  be 
a  valid  bequest  to  Georgetown  College, 
where  there  was  no  such  incorporated 
institution  as  Georgetown  University  and 
Georgetown  College  was  frequently  re- 
ferred to  as  Georgetown  Universitv.  Sneer 
V.   Colbert,  200  U.   S.   130,  50  L.   Ed.   403. 

57.  Two  charities  of  the  same  name. — 
Gilmer  v.  Stone,  120  U.  S.  586.  30  L.  Ed. 
734. 

58.  Latent  ambiguity  may  be  removed  by 
extrinsic  evidence. — Gilmore  v.  Stone,  120 
U.    S.    586,    30    L.    Ed.    734. 

Where  a  testator  in  the  residuary  clause 
of  his  will  devised  and  bequeathed  the 
remainder  of  his  estate  "to  be  equally  di- 
vided between  the  board  of  foreign  and 
the  board  of  home  missions,"  it  was  held 
that,  construing  such  clause  in  connection 
with  the  other  bequests  in  the  will  and 
extrinsic  evidence  as  to  the  relations  of 
the  testator  witli  the  Presbyterian  Church 
of  the  United  States  of  America  and  the 
boards  of  foreign  and  home  missions  of 
that  church,  it  could  not  be  doubted  that 
in  the  residuary  clause  the  testator  had 
in  mind  the  boards  of  foreign  and  home 
missions  of  the  Presbyterian  Church  of 
the  United  States  of  .America.  Gilmer  v. 
Stone,   120   U.    S.   586,   30   L.   Ed.   734. 
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court  upon  the  question  cannot  be  reviewed  by  the  supreme  court  of  the  United 
States.-^^ 

C.  Right  of  Testator  in  Founding  Charity  to  Prefer  Particular  Per- 
sons.— A  testator  in  devising  property  in  trust  for  the  estabhshment  and  main- 
tainance  of  a  charitable  institution,  may  provide  that  in  all  applications  for 
admission    thereto,    preference    shall    be    given    to    certain    designated    persons.®*^ 

D.  Construction  of  Grants  and  Bequests. — Seme  of  the  peculiar  pro- 
visions of  grants  and  bequests  to  charitable  uses,  relating  to  the  beneficiaries 
who  shall  be  entitled  to  take  or  share  in  the  donation,  have  received  the  inter- 
pretation  of   the   supreme   court.'^^ 

VIII.    The   Trustees   and  the   Estate   Acquired  by   Them. 

A.  Existence  of  a  Trustee  Not  Essential. — A  grant,  dedication  or  devise 
to  a  charitable  use  is  good,  though  there  is  no  grantee  or  devisee  in  esse  com- 
petent to  take,*^-  or  no  trustee  named  in  the  instrument.*^^     This  forms  an  excep- 


59.  Local   law  of  a  state   controlling. — 

Lorin?  r.  Marsh,  6  Wall.  337.  355,  18  L. 
Ed.  802:  Kain  i\  Gibboney,  101  U.  S.  362. 
25   L.   Ed.   813. 

60.  Right  to  prefer  particular  persons. 
— A  testator  after  devising  certain  prop- 
erty in  trust  for  the  establishment  and 
maintenance  of  two  colleges  for  the  edu- 
cation of  boys  and  girls,  provided  that 
in  all  applications  for  admission  to  the 
colleges,  a  preference  was  to  be  given  to 
any  and  all  of  the  testator's  relations  and 
descendents,  to  all  and  any  of  his  legatees 
and  their  descendents,  and  to  Mrs.  ^I. 
and  her  descendents.  It  was  held  that 
such  preference  was  a  lawful  exercise  of 
the  testator's  rightful  power  to  make  the 
devises  and  bequests.  Perin  v.  Carej',  24 
How.    465,    16    L.    Ed.    701. 

61.  In  the  charter  of  the  town  of  Paw- 
let  certain  land  was  granted,  "one  share 
for  a  glebe  for  the  Church  in  England 
as  by  law  established;  one  share  for  the 
first  settled  minister  of  the  gospel;  one 
share  for  the  benefit  of  a  school  in  said 
town."  It  was  held  that  the  three  shares 
were  to  be  read  in  connection  so  as  to  in- 
clude in  each  the  words  "in  said  town,"  i. 
e.,  of  Pawlet.  Pawlet  v.  Clark,  9  Cranch 
292,    325.    3    L.    Ed.    735. 

Bounty  to  go  to  a  single  institution. — 
A  devise  and  bequest  to  charitable  uses 
construed,  and  held  that  it  was  the  pri- 
mary, if  not  the  only,  intention  of  the 
testator  that  his  bounty  should  go  to  a 
single  institution,  "a  retreat  and  home 
for  disabled  or  aged  and  infirm  and  de- 
serving American  mechanics,"  either  by 
founding,  as  well  as  supporting,  a  new 
institution,  or  by  aiding  in  the  support  of 
one  founded  by  others.  Hayes  v.  Pratt, 
147  U.  S.   557,  567,   37   L.    Ed.  279. 

Preference  of  one  object  over  others. — 
Under  the  will  of  Stephen  Girard  the 
whole  final  residuary  of  his  estate  was 
left  to  the  old  city  of  Philadelohia  in 
trust,  to  apply  the  income:  1.  For  the 
maintenance  and  improvement  of  his  col- 
lege as  a  primary  object,  and  after  that; 
2.  To  improve  its  police;  3.  To  improve 
the  city  property  and  the  general  appear- 


ance of  the  chy,  and  to  diminish  the  bur- 
den of  taxation.  It  was  held  that  so  long  as 
any  portion  of  the  income  should  be  found 
necessary  for  improvement  and  main- 
tenance of  the  college,  the  second  and 
third  objects  could  claim  nothing,  and  the 
whole  income  being,  in  fact,  necessary 
for  the  college,  that  no  question  arose  at 
the  time  as  to  whether  the  new  citj'  of 
Philadelphia  should  apply  the  surplus  un- 
der the  trusts  for  the  secondary'  objects  to 
the  benefit  of  the  new  city,  or  to  that  por- 
tion of  it  alone  embraced  in  the  limits  of 
the  old  one.  Girard  v.  Philadelphia,  7 
Wall.   1,    19    L.    Ed.    53. 

62.  No  grantee  or  devisee  in  esse  com- 
petent to  take. — Ould  v.  Washington  Hos- 
pital, 95  U.  S.  303,  313,  24  L.  Ed.  450: 
Pawlet  V.  Clark,  9  Cranch  292,  331.  3  L. 
Ed.  735;  Hooper  v.  Robinson,  98  U.  S. 
528,  537,  25  L.  Ed,  219:  Vincennes  Uni- 
versity V.  Indiana.  14  How.  268.  274.  14  L. 
Ed.  416;  Story,  J.,  in  Philadelphia  Bap- 
tist Ass'n  z'.  Hart,  4  Wheat.  1.  51  e,  4  L. 
Ed.  499;  Inglis  v.  Sailor's  Snug  Harbor, 
3  Pet.,  appx.  (1st  Ed.),  481,  7  L.  Ed. 
749:  Cincinnati  v.  White,  6  Pet.  431.  436, 
8  L.  Ed.  452;  Jones  v.  Habersham.  107 
U.    S.    174,    191,    27    L.    Ed,    401. 

63.  No  trustee  named  in  instrument. — 
Story,  J.,  in  Philadelphia  Baptist  Ass'n  v. 
Hart,  4  Wheat.  1,  51e,  4  L.  Ed.  499;  In- 
glis z'.  Sailor's  Snug  Harbor,  3  Pet.,  appx. 
(1st  Ed.),  481,  7  L.  Ed.  749;  Pawlet  v. 
Clark,  9  Cranch  292,  331,  3  L.  Ed.  735; 
Beatty  v.  Kurtz,  2  Pet.  566,  583,  7  L. 
x:.^.  521;  Cincinnati  v.  White,  6  Pet.  431, 
435,    8    L,    Ed.    452. 

A  grant  to  a  specified  charitable  use  is 
good,  although  no  trustee  is  named  in 
the  grant  and  there  is  none  in  existence 
at  the  time  capable  of  taking  it.  The 
Vincennes  University  v.  Indiana,  14  How. 
268.  14  L.   Ed.   416. 

Dedication  valid  under  Maryland  bill  of 
rights, — A  lot  of  ground  had,  in  the  origi- 
nal plan  of  an  addition  to  Georgetown, 
been  marked  "for  the  Luthern  church,"  and 
by  the  German  Lutherans  of  the  place 
had  been  used  as  a  place  of  burial,  from 
the  dedication;  they  had  erected  a  school 
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tion  to  the  rule  applicable  to  private  grants,  that  to  make  a  grant  valid,  there 
must  be  a  person  in  esse  capable  of  taking  it,"'^  and  grows  out  of  the  necessity 
of  the  case.*^^  Where  the  object  and  purpose  of  the  appropriation  look  to  a 
future  grantee,  or  devisee  in  whom  the  fee  is  to  vest,  the  fee  will  remain  in 
abeyance  until  there  is  a  grantee  or  devisee  capable  of  taking,  when  it  will  vest 
in  him.'"^  But  the  validity  of  the  conveyance  does  not  depend  on  this ;  it  will 
preclude  the  party  making  the  appropriation  from  reasserting  any  right  over 
the  property,  at  all  events,  so  long  as  it  remains  in  use,  for  the  purpose  for  which 
it  was  appropriated,  although  there  may  never  arise  any  grantee,  or  devisee, 
capable  of   taking   the   fee."'^ 

B.  Who  May  Hold  and  Execute  Trust — 1.  Corporations — a.  Iih  Gen- 
eral—  (1)  Rule  Stated. — A  corporation  may  hold  and  execute  a  trust  for  char- 
itable objects,  where  it  is  authorized  to  do  so  by  the  act  incorporating  it.*^^  It 
may  also  hold  and  execute  such  a  trust,  if  in  accord  with  or  tending  to  promote 
the  purposes  of  its  creation,  although  it  is  such  as  it  might  not,  by  its  charter 
or  by  general  laws,  have  authority  itself  to  establish  or  to  spend  its  corporate 
funds  for.*^9 


house  on  it,  but  no  church;  exercising  acts 
of  protection  and  ownership  over  it  at 
some  periods,  by  committees  appointed 
by  the  German  Lutherans:  the  original 
owner  acquiescing  in  the  same.  It  was 
held  that  this  was  a  dedication  of  the  lot 
to  public  and  pious  uses;  and  ahhough 
the  German  Lutherans  were  not  incorpo- 
rated, nor  were  there  any  persons  who, 
as  trustees,  could  hold  the  property,  the 
appropriation  was  valid,  under  bill  of 
rights  of  Maryland,  which  to  this  extent, 
at  least,  recognizes  the  doctrines  of  the 
statutes  of  Elizabeth  for  charitable  uses. 
Beatty  v.  Kurtz,  2  Pet.  r,66.  7  L.  Ed.  521. 
See    the    title    DEDICATION. 

64.  Forms  exception  to  rule  applicable 
to  private  grants. — Cincinnati  z\  White,  6 
Pet.  431,  436,  8  L.  Ed.  452;  Beatty  v. 
Kurtz,  2  Pet.  566,  583,  7  L.  Ed.  521;  Paw- 
let  V.  Clark,  9  Cranch  292,  331,  3  L.  Ed. 
735. 

65.  Cincinnati  v.  White,  6  Pet.  431,  436. 
8    L.    Ed.    452. 

66.  Fee  remains  in  abeyance  until  there 
is  a  trustee  capable  of  taking. — Hooper  r. 
Robinson,  93  U.  S.  523,  537,  25  L.  Ed.  219; 
Cincinnati  v.  White,  6  Pet.  431,  436,  8 
L.  Ed.  452;  Vincennes  University  v.  Indi- 
ana, 14  How.  268,  274,  14  L.  Ed.  416;  Paw- 
let  V.  Clark,  9  Cranch  292.'  331,  3  L.  Ed. 
735;  Ould  v.  Washington  Hospital,  95 
U.    S.   303,   313,   24    L.    Ed.   450. 

In  1804,  congress  passed  an  act  (2  Stat, 
at  L.,  277),  "making  provision  for  the 
disposal  of  the  public  lands  in  the  Indiana 
Territory,  and  for  other  purposes,"  in 
which  it  reserved  from  sale  a  township 
in  each  one  of  three  districts,  to  be  lo- 
cated by  the  secretary  of  the  treasury,  for 
the  use  of  a  seminary  of  learning.  In 
1806,  the  secretary  of  the  treasury  lo- 
cated a  particular  township  in  the  Vin- 
cennes district,  for  the  use  of  that  district; 
and  in  the  same  year,  the  territorial  gov- 
ernment incorporated  a  "Board  of  Trus- 
tees of  the  Vincennes  University."  It 
was    held    that    the    grant    made    in    1804, 


attached  to  this  Board,  although,  for  the 
two  preceding  years,  there  had  been  no 
grantee  in  existence,  and  that  the  legis- 
lature of  the  subsequently  organized  state 
of  Indiana  could  exercise  no  power  to 
defeat  the  trust.  Vincennes  University 
V.    Indiana.    14    How.    268,    14    L.    Ed.    415. 

67.  Conveyance  valid  though  no  trustee 
arises. — Cincinnati  ;■.  White.  6  Pet.  4:;  1 
436,  8   L.   Ed.   452. 

Beneficiaries  to  be  designated  by  trus- 
tees.— In  the  earlier  case  of  Baptist  .As- 
sociation V.  Hart.  4  Wheat.  1,  29,  4  L.  Ed. 
whose  ultimate  benefit  a  charitable  legacy 
is  intended  are  to  be  designated  and  se- 
lected by  the  trustees  and  there  are  no 
trustees  canable  nf  takins-  or  executing 
the  trust,  the  trust  will  fail.  But  see  post, 
"Power  to  Appoint  Where  There  Is  a 
Failure  of  Trustees,"  VIII,  I;  "Miscon- 
duct of  Trustee  or  Its  Inability  to  Exe- 
cute the  Trust,"  XIV,  E. 

68.  Corporation  empowered  to   execute 

trust    for    benefit    of    poor    churches. By 

tlic  act  of  Dec.  8.  1806,  incorporating  the 
trustees  of  the  Independent  Presbyterian 
Church  of  the  city  of  Savannah,  tlie 
church  was  empowered  to  receive  and  dis- 
tribute money  to  poor  churches  of  its  own 
denomination  so  as  to  promote  the  cause 
of  religion  in  the  state.  Jones  v.  Haber- 
sham,   107   U.    S.    174.   27    L.    Ed.    401. 

69.  Power  of  corporations  to  hold  and 
execute  trusts.— Speer  7'.  Colbert.  200  U. 
S.  130,  145.  50  L.  Ed.  403;  Jones  r.  Haber- 
sham,   107   U.    S.    174,   189,   27   L.    Ed.   401. 

A  devise  to  a  charitable  corporation,  in 
trust  for  any  other  charitable  use,  is  good. 
Perin  v.  Carey,  24  How.  465.  500,  16  L.  Ed. 
701. 

An  incorporated  institution  of  learning 
with  power  for  the  instruction  of  youth  in 
♦lie  liberal  arts  and  sciences  and  author- 
ized to  receive  a  bequest  for  that  purpose 
is  entitled  to  receive  and  use  property  be- 
(|ueathed  to  it  for  the  cultivation  of'  his- 
torical research.  Speer  v.  Colbert,  200  U. 
S.   130.  50  L.   Ed.   403. 
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(2)  Power  Xof  Affected  by  Modification  of  FraiDchises  or  Change  in  Name. 
— Where  the  trustee  is  a  corporation,  no  modification  of  its  franchises,  or 
change  in  its  name,  while  its  identity  remains,  can  attect  its  right  to  hold  prop- 
erty devised  to  it."" 

b.  Municipal  Corporations — (1)  Rule  Stated. — A  municipal  corporation  may 
receive  a  bequest  destined  for  charitable  purposes  within  the  range  of  the  powers 
and  duties  of  its  public  authorities.'^  The  right  of  a  municipality  to  hold 
property  devised  to  it  in  trust  for  charitable  purposes  is  not  destroyed  by  a 
change  of  its  name,  an  enlargement  of  its  area,  or  an  increase  in  the  number  of 
its  corporators."  2 

(2)  Construction  of  Charters  and  Acts  Conferring  Authority. — Some  of  the 
peculiar  provisions  of  the  charters  of  municipal  corporations,  and  of  acts  con- 
ferring authority  upon  them,  have  been  construed  with  reference  to  the  power 
thereby  conferred  to  hold  and  execute  charitable  trusts."-' 

(3)  Who  May  Contest  the  Pozver. — Where  property  is  bequeathed  to  a 
municipal  corporation  in  trust  for  charitable  purposes,  and  the  trusts  are  in 
themselves  valid  in  point  of  law,  neither  the  heirs  of  the  testator,  nor  any. other 
private  person,  can  inquire  into  or  contest  the  right  of  the  corporation  to  take 
the  property  or  execute  the  trust ;  the  right  to  do  so  belongs  exclusively  to  the 
state   in  its   sovereign  capacity,   and   as   parens  patrise.''^ 

2.    Unincorporated  Associations   Incapable. — An   unincorporated   associa- 


So  held  of  Georgetown  college  under 
the  act  incorporating  it.  act  of  congress 
June  10,  1844  (6  Stat.  912).  Speer  v.  Col- 
bert, 200  U.  S.  130,  .50  L.  Ed.  403. 

70.  Power  not  affected  by  modification 
of  franchises  or  change  of  name. — Girard 
V.  Philadelphia,  7  WAX.  1.  15.  19  L.  Ed.  53. 

71.  Bequest  for  purposes  within  range 
of  powers  cf  municipal  authorities. — AIc- 
Donogh  V.  Murdock,  15  How.  367.  410,  14 
L.   Ed.  732. 

Legacy  to  establish  public  schools. — The 
city  of  Xew  Orleans  has  a  right  to  re- 
ceive a  legacy  for  the  purpose  of  esta!)- 
lishing  public  schools  for  gratuitous  edu- 
cation. McDonogh  v.  Murdock,  15  How. 
367.   14   L.    Ed.   732. 

72.  Facts  not  destro5nng  right  of  mu- 
nicipality to  hold  trust  property. — Girard 
V.   Philadelphia,  7  Wall.   1.   19   L.   Ed.   53. 

73.  Power  conferred  to  execute  trusts 
for  certain  charitable  objects. — Under  the 
general  power  "for  the  suppression  of 
vice  and  immorality,  the  advancement  of 
the  public  health  and  order,  and  the  pro- 
motion of  trade,  industry,  and  happiness."' 
a  municipal  corporation  may  exccuti?  any 
trust  germane  to  those  objects.  Vidal  v. 
Girard,  2  How.  126,  11  L.  Ed.  205;  Pe- 
rin   V.   Carey,  24   How.  465,  16   L.   Ed.  701. 

Powers  conferred  upon  city  of  Phila- 
delphia.— The  charter  of  the  city  of  Phil- 
adelphia invests  the  corporation  with 
powers  and  rights  to  take  property  upon 
trust,  for  charitable  purposes,  which  are 
not  otherwise  obnoxious  to  legal  ani- 
madversion. Vidal  V.  Girard,  2  How.  126, 
11   L.   Ed.   205. 

By  the  acts  of  March  24,  and  April  4. 
1832,  positive  authority  was  conferred  upon 
the  city  authorities  to  act  upon  certain 
charitable    trusts    under    the    will    of    Ste- 


phen Girard  and  to  administer  the  same 
through  the  instrumentality  of  agents  ap- 
pointed by  them,  and  thereby  the  legis- 
lature affirmed  the  entire  competency  of 
the  corporation  to  take  and  hold  the  prop- 
erty devised,  upon  the  trusts  named  in 
the  will,  and  was  thereafter  estopped  to 
contest  the  competency  of  the  corpora- 
tirn  to  take  the  property  and  execute  the 
trusts.  Vidal  v.  Girard,  2  How.  126,  127. 
11    L.    Ed.   205. 

The  city  of  Baltimore,  under  authority 
expressly  conferred  upon  it  by  the  legisla- 
ture, has  power  to  receive  a  legacy  to  be 
used  for  the  education  of  its  poor.  Mc- 
Donogh V.  Murdock,  15  How.  367.  14  U 
Ed.   732. 

The  city  of  Cincinnati,  as  a  corporation, 
is  capable  of  taking  in  trust  devises  and 
bequests  for  charitable  uses.  Perin  v.  Ca- 
rey,   24   How.    465,   16    L.    Ed.    701. 

74.  Who  may  contest  power  to  take  and 
execute  trust. — Vidal  v.  Girard,  2  How. 
12(5,    127,    11    L.    Ed.   205. 

Where  a  testator  devises  the  income  of 
property  in  trust  to  a  municipal  corpora- 
tion primarily  for  one  charitable  object 
and  if  the  income  is  greater  than  that  ob- 
ject needs,  the  surplus  to  others  (second- 
ary ones),  a  bill  in  the  nature  of  a  bill 
quia  timet,  and  in  anticipation  of  an  in- 
capacity in  the  trusts  to  be  executed  here- 
after, and  when  a  surplus  arises  (there 
being  no  surplus  now,  nor  the  prospect  of 
any),  will  not  lie  bj'  heirs  at  law  (suppos- 
ing them  otherwise  entitled,  which  here 
they  were  decided  not  to  be),  to  have 
this  surplus  appropriated  to  them  on  the 
ground  of  the  secondary  trusts  having, 
subsequently  to  the  testator's  death,  be- 
come incapable  of  execution.  Girard  V. 
Philadelphia,  7  Wall.  1,  19  L.  Ed.  53. 
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tion  is  incapable,  as  a  society,  of  taking  and  executing  a  charitable  trust  ;^^ 
and,  where  it  is  attempted  to  create  such  a  trust  by  will,  the  individuals  who 
composed  the  association  at  the  death  of  the  testator  cannot  take  the  bequest  or 
execute  the  trust,  if  nothing  was  intended  to  pass  to  them  but  the  trust,  and 
that  they  are  not  authorized  to  execute  as  indi\iduals."'' 

The  incorporation  of  an  unincorporated  association  does  not  give  it 
capacity  to  take  and  execute  a  charitable  trust  attempted  to  be  conferred  upon 
it   by   bequest   prior   to    its    incorporation.'^ 

C.  Appointment  of  Trustees — 1.  Appointmext  of  Public  Officers  to 
Act  in  Their  Private  Capacities. — Where  a  charitable  trust  is  to  be  executed 
by  certain  public  officers  acting  in  their  private  and  individual  capacities,  the 
designation  of  them  by  their  official  character,  is  equivalent  to  naming  them  by 
their  proper  names,  and  is  sufficiently  definite.' - 

2.  Peculiar  Provisions  of  Appointment  Construed. — Some  of  the  pe- 
culiar provisions  of  wills,  creating  charitable  trusts,  relating  to  the  appointment 
of  the  trustees,  have  received  the  interpretation  of  the  courts."^ 


75.  Unincorporated  association  incapa- 
ble.— Philadelphia    Baptist    Ass'n    v.    Hart, 

I   Wheat.  1,  28,  4  L.   Ed.  499. 

The  church  of  England  is  not  a  body 
corporate  and  cannot  receive  a  donation 
eo  nomine.  Pawlet  v.  Clark.  9  Cranch 
292,   3   L.   Ed.  735. 

But  a  gift  of  land  "for-  a  glebe  for  the 
church  of  England  as  by  law  established"' 
in  a  designated  town,  is.  in  effect,  a  grant 
to  the  parson  of  the  church  of  England 
in  such  town,  and  to  his  successors,  as  an 
endowment,  to  be  held  jure  ecclesi;c. 
Pawlet  V.  Clark,  9  Cranch  292,  3  L.  Ed. 
735. 

Where  such  a  grant  is  made  by  the 
crown  and  executed  in  the  parson,  it  is 
not  within  the  power  of  the  crown  to  re- 
sume possession  of  the  land  at  its  pleas- 
ure. It  becomes  a  perpetual  inheritance 
of  the  church,  not  liable,  even  during  a 
vacancy,  to  be  divested;  though  by  con- 
sent of  all  parties  interested,  viz,  the  pat- 
ron and  ordinary,  and  also  the  parson,  if 
the  church  is  full,  it  may  be  aliened  or 
encumbered.  Pawlet  v.  Clark,  9  Cranch 
292.  :;29.  3  L.  Ed.  735,  citing  Litt..  §  648; 
Co.  Litt.  343;  Peak.  §  35;  1  Burn's  Eccle- 
siast.  Law  585.  See  the  title  RELIG- 
IOUS  SOCIETIES. 

76.  Individuals  composing  association  at 
testator's  death  cannot  take. — Philadel- 
phia Baptist  .\ss'n  v.  Hart,  4  Wheat.  I. 
28,  4   L.    Ed.   499. 

In  the  year  1790,  S.  H..  a  citizen  of 
Virginia,  made  his  last  will,  containing 
the  following  bequest:  "Item,  what  shall 
remain  of  my  military  certificates,  at  the 
time  of  my  decease,  both  principal  and 
interest.  I  give  and  bequeath  to  the  Bap- 
tist Associati'^n  that,  for  ordinary,  meets 
at  Philadelphia,  annually,  which  I  allow 
to  be  a  perpetual  lund  lor  ilie  education 
of  youths  of  the  Baptist  denominaiion, 
who  shall  appear  promising  for  tiie  min- 
istry." It  was  held  ihat  the  bequest 
could  not  be  taken  by  the  individuals  who 
<.omposed  the  association  at  tiie  death  of 
3  U  S  Eac-44 


the    testator.      Philadelphia    Baptist    Ass'n 
V.    Hart,    4   Wheat.    1,    4    L.    Ed.    499. 

77.  Effect  of  incorporation  of  associa- 
tion.— Philadelphia  Baptist  .\ss'n  t'.  Hart, 
4    Wheat.    1.   28.   4    L.    Ed.    499. 

78.  Appointment  of  public  officers  to  act 
in  their  private  capacities. — Inglis  v.  Sail- 
ors'  Snug   Harbor.  :!    Pet.  99,  7  L.   Ed.  1)17. 

79.  Where  the  execution  of  a  charitable 
trust  created  by  will  is  committed  by  the 
testator  to  the  executors  named  in  the 
will,  first,  to  two  persons  designated,  and 
ne.xt,  in  the  event  of  the  death  of  either 
or  both  of  these,  to  two  other  persons 
successive,  so  long  as  any  one  of  the 
four  is  living  and  has  not  declined  the  of- 
fice of  executor,  or  been  shown  to  be  un- 
suitable, no  other  person  can  execute  the 
trust.  Hayes  v.  Pratt,  147  U.  S.  557.  567, 
37    L.    Ed.   279. 

It  is  doubtful  in  such  case  whether  the 
trust  is  not  such  a  personal  confidence 
reposed  by  the  testator  in  the  persons 
named  that  it  would  in  no  event  pass  to 
an  administrator  with  the  will  annexed, 
but  must,  if  all  those  named  in  the  will 
should  die  before  full  performance  of  the 
trust,  be  executed  by  a  trustee  especially 
appointed  for  the  purpose.  Hayes  v.  Pratt, 
147   U.    S.   557,    5G7.    37    L.    Ed.   279. 

Municipalities  made  trustees.  —  M  c- 
DoiiDgh,  a  citizen  of  Louisiana,  made  a 
will,  in  which,  after  bequeathing  certain 
legacies  not  involved  in  the  present  con- 
troversy, he  bequeathed  the  residue  of  his 
property  to  the  corporations  of  the  cities 
of  New  Orleans  and  Baltimore  forever, 
one  half  to  each,  for  the  education  of  the 
poor  in  those  cities.  The  estate  was  to 
be  controverted  into  real  property,  and 
managed  by  six  agents,  three  to  be  ap- 
pointed by  each  city.  No  alienation  of  this 
general  estate  was  ever  to  take  place,  un- 
der penalty  of  forfeiture,  when  the  states  of 
Maryland  and  Louisiana  were  to  become 
his  residuary  devisees  for  the  purpose  of 
educating  the  poor  of  those  states.  It 
was  held  that  although  there  was  a  com- 
plexity in  the  plan  by  which   the  testator 
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D.  Legal  Estate  Vests  in  Trustees. — In  every  charitable  institution,  un- 
less the  objects  of  the  bounty  be  themselves  incorporated,  the  whole  legal 
interest  is  in  trustees,  and  can  be  asserted  by  them.*^  The  donors  or  claim- 
ants of  the  bounty,  if  they  can  appear  in  court  at  all.  can  appear  only  to  com- 
plain of  the  trustees.  In  all  other  situations,  they  are  identified  with,  and  per- 
sonated by,  the  trustees ;  and  their  rights  are  to  be  defended  and  maintained  by 
them.'^i 

E.  Power  of  Appointment  Conferred  upon  Trustees — 1.  Survival  of 
Power  upox  Death  of  a  Trustee. — Where  two  persons,  as  trustees,  are 
invested  by  last  will  with  the  whole  of  a  legal  estate,  and  are  to  hold  it  in  trust 
to  "'manage,  invest  and  reinvest  the  same  according  to  their  best  discretion," 
and  pay  over  the  income  during  certain  lives ;  and.  on  their  efflux,  these  per- 
sons, or  their  successors,  as  trustees,  are  to  select  and  appoint  persons,  who  are 
to  be  informed  of  the  facts  by  the  trustees,  and  who  are  to  distribute  the  capi- 
tal among  permanently  established  and  incorporated  institutions,  for  the  benefit 
of  the  poor — the  power  given  to  such  two  persons  to  select  and  appoint,  is  a 
power  which  will  survive,  and  on  the  death  of  one  in  the  lifetime  of  the  testator, 
it  may  be  properly  executed  by  the  other. s- 

2.  Effect  of  Death  of  Executors  Who  Have  Power  of  Appoixtmext. — 
\Miere  a  will  provides  that  the  executors  or  the  survivor  of  them,  may,  after 
the  death  of  testator's  wife,  and  provision  made  for  certain  annuitants,  dispose 
of  the  residue  of  the  property  for  the  use  of  such  charitable  institutions  as  they 
mav  deem  most  beneficial  to  mankind,  if  the  executors  all  die  before  the  de- 
cease of  the  testator's  widow,  no  power  of  appointment  remains  -^^  and  as,  in 
such  case,  there  is  nothing  on  which  a  trust,  can  be  fastened,  the  property,  never 
having  passed  out  of  the  testator,  necessarily  remains  as  a  part  of  his  estate.-'* 

F.  In  "Whom  the  Visitatorial  Power  Is  Vested. — As  a  general  rule,  if 
the  objects  of  a  charity  are  incorporated,  as  for  instance,  the  master  and  fellows 
of  a  college,  or  the  master  and  poor  of  a  hospital,  the  visitatorial  power,  in  the 
absence  of  any  special  appointment,  silently  vests  in  the  founder  and  his  heirs. 
But  where  trustees  or  governors  are  incorporated  to  manage  the  charity,  the 
visitatorial  power  is  deemed   to  belong  to  them  in   their  corporate  character. ^^ 

G.  Effect  of  Death  of  Trustees  in  Testator's  Lifetime. — If  a  legacy 
be  given  to  trustees,  to  distribute  in  charity,  and  they  die  in  the  testator's  life- 
time, although  the  legacy  is  lapsed  at  law  (and  if  they  had  taken  to  their  own 
use,   it   would   have  been   gone   forever),  yet,   in   equity,    it   will   be   enforced.*® 

proposed    to    efifect    his    purpose,    yet  _  his  81.   Dartmouth   College  v.   Woodward,  4 

intention    was    clear    to    make    the    cities  \\'heat.   518.   64.t,  4   L.   Ed.   629. 

his  legatees;  that  his  directions  about  the  g2.   Survival  of  power  upon   death   of  a 

agency    were     merely     subsidiary     to     the  trustee. — Loring  :•.  }^Iarsh.  6  Wall.  .337,  18 

general   objects   of   his    will,   and   whether  j^    jr^i    .cqo 

legal   and  practicable  or  otherwise    could  ^  gg     ^^^^^    ^^    ^^^^^    ^^    executors    who 

exert    no    mfluence    over    the    question    of  ^_^^^      ^^^^    ^^    appcintment.-Fontain    v. 

Its    validity.     McDonogh    v.     Murdock,    lo  r^^.^^^j    j-   How.  369.   15   L.    Ed.  80. 

How.   367.    14   L.    Ed.    .32.  o.      T-'        •           T>             1    -^  XT          0/-0    -.- 

80.  Legal  estate  vests  in  trustees.— Dart-  _  84.    Fontam  v.  Ravenel,  17  How.  369,  x.-> 

mouth    Colleiie    v.    Woodward.    4    Wheat.  L.  Ed.  80. 

518    645    4  L"  Ed    6'''9  I"    Pennsylvania    a    court    of    chancery 

Where,  a  devise  was  made  to  an  ecclesi-  cannot,    in    such    case     give    effect    to    the 

astical  society  for  its  use  and  benefit,  but  attempted     bequest,    the     cy    pres    power 

the    possession,    supenintendence.    and    di-  not  being  recognized  m  that  state.     Fon- 

rection  of  the  estate,  and  the  letting,  leas-  tarn  v.  Ravenel.  1<   How.  369,  Id  L.  Ed.  80. 

ing,    and    management    of    the    same,    was  85.    In   whom  the   visitatorial   power   is 

given  to  trustees  who  were  invested  with  vested. — Story.    J.,    in    Dartmouth    College 

power  to  perpetuate  their  authority  indef-  c'.  Woodward.  4  Wheat.  51 S.  675.  4  L.  Ed. 

initelv — the   only   active   duties    of  the   so-  629. 

ciety  being  to  receive  the  rents  ond  prof-  86.  Death  of  trustees  in  testator's  life- 
its  for  its  use  and  benefit — it  was  held  time. — Story,  J.,  in  Philadelphia  Baptist 
that  the  legal  estate  was  in  the  trustees,  Ass'n  v.  Hart.  4  Wheat.  1,  51a.  4  L.  Ed. 
not  in  the  societv.  Stanley  v.  Colt.  5  499;  Inglis  v.  Sailors'  Snug  Harbor,  3 
Wall.  119,  18  L.  Ed.  502.  Pet.,   appx.    (1st.    Ed.),   481,   7    L.    Ed.   749. 
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H.   Removal  of  Trustees. — Where  a  corporation  is  a  mere  trustee  of 

a  charity,  a  court  of  equity,  though  it  cannot  appoint  or  remove  a  cori:)orator, 
will,  in  a  case  of  gross  fraud,  or  abuse  of  trust,  take  away  the  trust  from  the 
corporation,  and  vest  it  in  other  hands. ■^''' 

The  trustees  of  property  donated  to  an  unincorporated  religious 
body,  are  not  removable  at  the  will  of  the  cestui  que  trusts,  without  cause 
shown.®* 

I.  Power  to  Appoint  Where  There  Is  a  Failure  of  Trustees. — Where 
there  is  a  failure  of  trustees,®^  as  by  an  omission  to  name  them.'*"  or  bv  the 
death,^^  declination^^  qj-  resignation"'^  of  the  trustees  named,  a  court  of  chan- 
cery has  power  to  appoint  new  ones. 

If  there  is  any  doubt  of  the  capacity  of  a  corporation  to  assume  and 
execute  a  charitable  trust,  it  is  within  the  ordinary  jurisdiction  of  a  court  of 
equity  to  appoint  other   trustees  in   its  stead. ^-^ 

IX.    Conditions  and  Limitations. 

Where  contributions  to  a  charity  are  proposed  to  be  made  upon  cer- 
tain express  conditions,  the  rights  of  the  donors  stand  upon  contract;  and  if 
the  conditions  are  not  performed,  their  obligation  to  contribute  is  discharged.-'^ 

Executory  Devise  or  Bequest. — A  charitable  trust  may  be  created  by  a 
valid  executory  devise  or  bequest.'-**'  Thus  it  may  be  created  by  a  devise  to  a 
future  incorporation,  to  be  composed  of  persons  designated  in  the  will  as  trus- 
tees, to  take  the  estate  and  execute  the  trust;""  and  this  though  no  time  is  lim- 


87.  Removal  of  trusteeship  from  corpo- 
ration.— Story,  J.,  in  Dartmouth  College  z-'. 
Woodward,  4  Wheat.  518,  676,  4  L.  Ed. 
629. 

88.  Trustees  of  property  donated  to  un- 
incorporated religious  body. — So  held 
where  one  conveyed  in  fee  to  persons 
whom  he  named  a  lot  and  church  edifice 
upon  it  for  the  use  of  a  Baptist  Church 
and  unincorporated  religious  body  speci- 
fied. Bouldin  v.  Alexander,  15  Wall.  131, 
21   L.   Ed.   69. 

89.  Power  to  appoint  where  there  is  a 
failure  of  trustees. — Mormon  Church  v. 
United  States,  136  U.  S.  1.  51,  34  L.  Ed. 
481. 

90.  Russell  V.  Allen.  107  U.  S.  163,  167, 
27  L,  Ed.  397.  See  ante,  "Existence  of  a 
Trustee  Not  Essential,"  VIII.  A. 

91.  Speer  v.  Colbert,  200  U.  S.  130,  50  L. 
Ed.  403;  Russell  v.  Allen,  107  U.  S.  163, 
167,    27    L.    Ed.    307. 

92.  Russell  v.  Allen,  107  U.  S.  163,  167. 
27    L.    Ed.    397. 

93.  Speer  v.  Colbert,  200  U.  S.  130.  50 
L.    Ed.   403. 

94.  Appointment  where  capacity  of  cor- 
poration is  doubtful. — Jones  v.  Halicrsham, 
107  U.  S.  174,  27  L.  Ed.  401;  Vidal  v.  Gi- 
rard,  2  How.   126.  11  L.   Ed.  205. 

This  jurisdiction  is  expressly  affirmed 
by  the  Georgia  Code.  Jones  v.  Haber- 
sham, 107  U.  S.   174.  27  L.  Ed.  401. 

Act  dissolving  or  destroying  identity  of 
municipal  corporation. — If  a  municipal 
corporation  holds  property  in  trust  for 
charitable  uses,  and  a  statute  is  enacted 
which  dissolves  or  destroys  the  identity 
of  the  original  corporation,  and  it  is  con- 
sequently unable  any  longer  to  administer 


the  trust,  the  trust  will  not  fail,  the  chan- 
cellor having  power  to  substitute  another 
trustee.  Girard  v.  Philadelphia,  7  Wall  I 
12.  19  L.   Ed.  53. 

95.  Obligation  to  contribute  dependent 
upon  performance  of  conditions. — Printing 
House  V.  Trustees,  104  U.  S.  711,  727,  '16 
L.  Ed.  902.  See,  generally,  as  to  condi- 
tions, the  titles  CONDITIONS;  CON- 
TRACTS. 

96.  Charitable  trust  may  be  created  by 
executory  devise  or  bequest. —  Inglis  •. 
Sailors'  Snug  Harbor,  3  Pet.  99,  7  L.  Ed. 
617;  Jones  v.  Habersham,  107  U.  S.  174,  27 
L.  Ed.  401. 

97.  Devise  to  future  incorporation. — 
Jones  V.  Habersham,  107  U.  S.  174,  27  L. 
Ed.  401;  Inglis  v.  Sailors'  Snug  Harbor, 
3  Pet.  99,  7  L.  Ed.  617;  Hayes  v.  Prait. 
]47  U.  S.  557,  37  L.  Ed.  279.  See,  also, 
Ould  V.  Washington  Hospital,  95  U.  S. 
303.  24   L.   Ed.   450. 

A  testator  devised  certain  property  in 
trust  for  a  charitable  purpose  to  certain 
public  officers,  by  their  official  description 
and  to  their  successors  in  office,  and  pro- 
vided that  if  his  purpose  could  not  be 
otherwise  legally  accomplished  the  trus- 
tees should,  as  soon  as  possible,  apply 
for  an  act  of  the  legislature  to  incorpo- 
rate them  for  the  purpose  specified.  Within 
five  years  after  the  death  of  the  testator, 
the  trustees  and  their  successors  were 
created  a  body  corporate  for  the  purpose 
of  executing  the  trusts  declared  in  the  will. 
It  was  held  that  even  if  no  valid  trust 
arose  prior  thereto,  such  a  trust  became 
eflfective  upon  the  passage  of  the  act  of 
incorporation.  Inglis       Sailors'        Snug 

Harbor.   3  Pet.  99,  7   L.   Ed.  617. 
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ited  for  obtaining  the  act  of  incorporation.^^  So  a  bequest  of  $1,000  "to  the 
first  Cliristian  church  erected  or  to  be  erected  in  the  village  of  Telfairville  in 
Burke  Countv.  or  to  such  persons  as  may  become  trustees  of  the  same."  was 
held  to  be  valid.^^ 

Impossible,  Illegal  or  Immoral  Conditions — Under  the  Louisiana  Code, 
in  a  beque>t  for  a  charitable  purpose,  impossible  conditions,  or  conditions  which 
are  contrary  to  the  laws  or  to  morals  "are  imputed  not  written."  and  will  not 
invalidate  the  bequest.^ 

Original  Validity  of  Trust  Not  Affected  by  Condition  Subsequent. — 
The  original  validity  of  a  charitable  trust  created  by  will  cannot  be  aft'ected  by 
a   condition   subsequent,   though    such   condition   be   illegal. - 

The  word  "proviso"  in  a  deed  or  will  creating  a  charitable  trust  does  not 
necessarilv  create  a  common-law  condition.  The  presumption  that  it  creates 
such  a  condition  must  give  way  to  the  intent  of  the  parties  as  gathered  from  an 
examination  of  the  whole  instrument,  and  it  has  frequently  been  thus  explained 
and  applied  as  expressing  simply  a  covenant  or  limitation   in   trust.^ 

X.     Statutory  Limitation  as  to  Time   of  Execution    of  Will. 
Under  the    Georgia   Code,^    a   charitable   devise   in   a    will    executed   within 
ninetv  days  before  the  death  of  the  testator  is  void  only  when  the  testator  leaves 
a  wife  or  child  or  the  descendants  of  a  child. ^ 

XI.   Rule  against  Perpetuities. 

The  rule  against  perpetuities  does  not  apply  to  a  gift  to  a  charity,  with  no 
intervening  gift  to  or  for  the  benefit  of  a  private  person  or  corporation,^  or  to 


98.  See  post.  "Rule  against  Perpetuities," 
XI. 

99.  Bequest  to  church  to  be  thereafter 
erected. — Tones  v.  Habersham,  107  U.  S. 
174,    191.   27   L.   Ed.  401. 

1.  Bequest  not  invalidated  by  impossible 
illegal  or  immoral  conditions. — McDonogh 
V.  Murdock,  15  How.  367.  411.  14  L.  Ed. 
732. 

Thus  conditions  annexed  to  a  bequest 
to  municipalities  for  the  education  of  their 
poor,  prohibiting  the  alienation  or  divi- 
sion of  the  estate  bequeathed  or  the  sepa- 
ration in  its  management  of  the  interest 
of  the  cities,  or  their  care  and  control,  or 
a  deviation  from  the  testator's  scheme  for 
the  management  of  the  property,  which 
scheme  cannot  be  legally  carried  out.  will 
not  invalidate  the  bequest.  McDonogh  v. 
Murdock.  15  How.  367.  411.  14  L.   Ed.  732. 

2.  Effect  of  condition  subsequent. — 
Jones  V.  Habersham.  107  U.  S.  174,  27  L- 
Ed.   401. 

Thus,  the  original  validity  of  a  devise 
to  the  trustees  of  a  church  is  not  affected 
by  a  condition  that  no  material  alteration 
or  change,  but  only  proper  repairs  and 
improvements,  shall  be  made  in  the  pul- 
pit or  galleries  of  the  church,  even  if  such 
condition  be  illegal;  nor  by  a  condition 
that  the  trustees  shall  not  alienate  the 
land  on  which  the  Sabbath  school  room 
stands;  nor  by  a  condition  that  the  trus- 
tees will  keep  in  good  order,  and  have 
thoroughly  cleaned  up  every  spring  and 
autumn,  the  testator's  lot  in  a  certain  cem- 
etery, and  that  no  interment  or  burial  of 
any  person  shall  ever  take  place  either 
in  the  vault  or  within  the  inclosure  of  said 


lot.     Jones   V.   Habersham.   107   U.    S.    174, 
183,   27    L.    Ed.    401. 

So  a  devise  to  a  society  incorporated 
for  the  relief  of  indigent  widows  and  or- 
phans is  not  invalidated  by  a  condition 
that  the  society  shall  not  sell  or  alien- 
ate the  land  devised  or  the  improvements 
thereon,  nor  hold  the  same  subject  to  the 
debts,  contracts  or  liabilities  of  the  so- 
cietv.  Jones  v.  Habersham.  107  U.  S. 
174,'  185,   27    L.    Ed.   401. 

3.  Effect  of  word  "proviso." — Stanley 
V.    Colt,    5    Wall.    119.    166,    18    L.    Ed.    502. 

Thus  where  a  testator  devised  real  es- 
tate to  an  ecclesiastical  society  for  its  use 
or  benefit:  "Provided,  that  said  real  es- 
tate be  not  hereafter  sold  or  disposed  of," 
and  in  connection  and  continuation  added 
numerous  minute  directions  in  the  nature 
of  regulations  for  the  guidance  of  trustees 
wliom  he  appointed  to  manage  it,  and 
with  a  view  to  the  greatest  advantage  of 
the  society,  it  was  held  that  the  latter,  be- 
ing to  be  regarded  as  mere  limitations  in 
trust,  the  former  was  a  limitation  in  trust 
also;  not  a  common-law  condition.  Stan- 
ley V.  Colt,  5  Wall.  119,  18  L.  Ed.  502. 

As  to  conditions  in  a  devise  as  affect- 
ing its  purpose,  see  ante,  "Education," 
IV,   C. 

4.  Section  2419. 

5.  Statutory  limitation  as  to  time  of  ex- 
ecution of  will. —  Tones  :•.  Habersham.  107 
U.  S.  174,  27  L.  Ed.  401. 

6.  Rule  against  perpetuities  not  appli- 
cable.— Hopkins  v.  Grimshaw.  165  U.  S. 
342.  355.  41  L.  Ed.  739;  Ould  v.  Washing- 
ton Hospital.  95  U.  S.  303,  313.  24  L.  Ed. 
4.50;     Jones  v.   Habersham,  107  U.   S.   174. 
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a  contingent  limitation  over  from  one  charity  to  another."  But  it  does  apply 
to  a  grant  or  devise  to  a  charity  after  one  to  a  private  person  ;^  as  well  as  to  a 
grant  or  devise  to  a  private  person  although  limited  over  after  an  immediate 
gift  to  a  charity.^  But  when  there  is  no  limitation  over  in  the  grant  or  devise, 
and  the  grantor  or  devisor,  or  the  heirs  of  either,  claim  the  estate,  not  under 
the  grant  or  devise,  but  because,  by  reason  of  the  failure  thereof,  the  estate, 
legal  or  equitable,  as  the  case  may  be,  reverts  or  results  to  him  or  them,  the  rule 
against   perpetuities   is   inapplicable. i*' 

XII.  Law   Determining-   Validity   of   Charitable   Devises   and   Bequests. 

The  validity  of  a  charitable  devise,  as  against  the  heirs  at  law,  depends  upon 
the  law  of  the  state  in  which"  the  lands  lie,^^  and  the  validity  of  a  charitable  be- 
quest, as  against  the  next  of  kin,  upon  the  law  of  the  state  in  which  the  testa- 
trix has  her  domicile. ^- 

XIII.  Control  and  Administration  of  Charitable  Trusts  and  Corporations. 

A.    Control  of  Chancery  and  Equity  Courts — 1.    In  Gexeral. — When  a 

charitable  trust  has  been  fully  constituted,  and  the  funds  have  passed  out  of 
the  hands  and  control  of  the  donors,  and  into  the  hands  of  the  proper  insiitu- 


185.  27  L.  Ed.  401;  Russell  v.  Allen,  107 
U.  S.  163,  27  L.  Ed.  397. 

"A  gift  may  be  made  to  a  charity  not 
in  esse  at  the  time — to  come  into  exist- 
ence at  some  uncertain  time  in  the  future 
— provided  there  is  no  gift  of  the  prop- 
erty in  the  first  instance,  or  perpetuity'  in 
n  prior  taker."  Perry  on  Trusts,  §  736, 
<luoted  in  Ould  v.  Washington  Hospital, 
;'5  U.   S.  303,  313,  24  L.  Ed.  450. 

"A  gift  in  trust  for  a  charity  not  ex- 
isting at  the  date  of  the  gift,  and  the  be- 
ginning of  whose  existence  is  uncertain, 
or  which  is  to  take  effect  upon  a  contin- 
gency that  may  possibly  not  happen  within 
a  life  or  lives  in  being  and  twent\'-one 
years  afterwards,  is  valid,  provided  there 
is  no  gift  of  the  property  meanwhile  to 
or  for  the  benefit  of  any  private  corpora- 
tion or  person."  Russell  v.  .\llen,  107  U. 
S.    163.   171,  27    L.    Ed.    397. 

Devise  to  corporation  to  be  thereafter 
created. — A  devise  for  a  cliaritablc  ])nr- 
pose  to  a  corporation  to  be  created  by  tlie 
legislature  is  valid  though  no  time  is  lim- 
ited for  obtaining  the  act  of  incorpora- 
tion. Ould  V.  Washington  Hospital,  95 
U.  S.  303,  24  L.  Ed.  450;  Jones  v.  Haber- 
sham, 107  U.  S.  174,  27  L.  Ed.  401;  Hayes 
V.  Pratt,  147  U.  S.  557,  37   L.  Ed.  279. 

Devises  not  invalidated  by  provisions 
against  alienation. — A  testator  after  devis- 
ing and  bequeathing  certain  real  and  per- 
sonal property  to  a  municipality  and  its 
successors  in  trust  for  charitable  uses 
provided  that  the  real  estate  devised 
should  not  be  alienated.  It  was  held  that 
this  created  no  perpetuity  in  the  sense 
forbidden  by  the  law,  but  only  a  perpe- 
tuity allowed  by  law  and  equity  in  the 
case  of  charitable  trusts.  Perin  v.  Carey, 
24   How.    465,    16    L.    Ed.    701. 

7.  Contingent  limitation  over  from  one 
charity  to  another. — Hopkins  v.  Grim- 
shaw,    1G5    U.    S.    342,    355,   41    L.    Ed.    739;' 


Jones   V.    Habersham,    107    U.    S.    174,    185, 
27  L.   Ed.  401. 

Therefore  if  a  gift  is  made  to  one  char- 
ity in  the  first  instance,  and  then  over  to 
another  charity  upon  the  happening  of  a 
contingency  which  may  or  may  not  take 
place  within  the  limit  of  the  rule  against 
perpetuities,  the  limitation  over  to  the 
second  charity  is  good.  Jones  t'.  Haber- 
sham. 107  U.   S.   174,   1S.5,  27   L.   Ed.  401. 

8.  Gift  to  charity  after  one  to  a  private 
person. — Hopkins  v.  Grimshaw,  16.-)  U.  S. 
342.  355,  41  L.  Ed.  739;  Ould  v.  Washing- 
ton Hospital.  95  U.  S.  303,  313.  24  L.  Ed. 
450;  Russell  v.  Allen,  107  U.  S.  163,  171. 
27  L.   Ed.   397. 

9.  Gift  to  a  private  person  limited 
over  after  gift  to  a  charity. — Hopkins  v. 
Grimshaw.    165   U.    S.    342,    355,    41    L.    Ed. 

10.  Rule  against  perpetuities  not  appli- 
cable where  reversion  is  claimed. — Hop- 
kins V.  Grimshaw.  165  U.  S.  342.  355,  41  L. 
Ed.  737. 

"Even  when  the  first  gift  is  strictly 
upon  condition  subsequent,  requiring  an 
entry  on  the  part  of  the  grantor,  or  de- 
visor, or  his  heirs,  to  revest  the  estate 
in  him  or  them,  the  .American  courts  have 
treated  their  titles  as  unaflfectcd  by  the 
rule  against  perpetuities."  Hopkins  v. 
Grimshaw,  165  U.  S.  342,  356,  41  L.  Ed. 
739. 

Generallv,  as  to  perpetuities,  see  the 
title    PERPETUITIES. 

11.  Charitable  devise. — Jones  v.  Haber- 
sham. 107  U.   S.   174.  27  L.  Ed.  401. 

12.  Charitable  bequest. —  Tones  v.  Haber- 
sham. 107  U.  S.  174.  27  L.   Ed.  401. 

As  to  the  law  controlling  the  question 
of  the  degree  of  certainty  required  as  to 
the  objects  of  a  charitable  devise  or  be- 
nuest,  see  ante,  "Local  Law  of  a  State 
Controlling." 

Generallv.  as  to  conflict  of  laws,  see 
the  title  CONFLICT  OF  LAWS. 
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tion,  or  organization,  intended  for  its  administration,  the  court  of  chancery, ^^ 
or  some  analagous  jurisdiction,  becomes  its  legal  guardian  and  protector,  and 
will  take  care  that  the  objects  of  the  trust  are  duly  pursued,  and  the  funds 
rightfully  appropriated.^"*  The  trustees  will  act  under  the  superintendence  of 
the  court, ^^  and  in  cases  of  abuse,  or  misuse  of  the  charity  by  them  or  by  agents 
in  the  charge  of  it,  the  court  will  interpose  to  correct  such  abuses,  and  enforce 
the  execution  of  the  charitable  purposes  of  the  founder. ^^ 

2.  Power  to  Direct  Sale  of  L.axds  .and  Reinvestment  of  Proceeds. — 
Where,  lapse  of  time,  or  changes  as  to  the  condition  of  the  property  and  of  the 
circumstances  attending  it.  have  made  it  prudent  and  beneficial  to  the  charity 
to  alien  lands,  and  vest  the  proceeds  m  other  funds  or  in  a  different  manner,  it 
is  competent  for  the  court  to  direct  such  sale  and  investment,  taking  care  that 
no  diversion  of  the  gift  be  permitted;^"  and  this  though  the  will  creating  the  trust 
expressly  forbids  the  sale  of  any  part  of  the  property  devised. ^^ 

3.  Control  over  Trusts  for  Mainten.\nce  of  a  Specific  Religion. — When 
property  has  by  gift  or  devise,  been  devoted  to  the  teaching,  support  or  spread 
of  some  specific  form  of  religious  doctrine  or  belief,  a  court  of  equity  will, 
when  necessary  to  protect  the  trust  to  which  the  property  has  been  devoted, 
inquire  into  the  religious  faith  or  practice  of  the  parties  claiming  its  use  or  con- 
trol, and  will  see  that  it  shall  not  be  diverted  from  that  trust. ^^ 

B.  Control  of  the  Legislature — 1.  In  General. — In  this  country,  the  legis- 
lature or  government  of  the  state,  as  parens  patriae,  has  the  right  to  enforce  all 
charities  of  a  public  nature,  by  virtue  of  its  genera!  superintending  authority  over 
the  public  interests,  where  no  other  person  is  entrusted  with  it.-^ 


13.  A  court  of  chancery  is  the  ordinary 
tribunal  for  the  administration  of  chari- 
table estates.  Mormon  Church  v.  United 
States,  136  U.  S.  1,  51,  34  L.  Ed.  481.  See. 
also,  Fontain  v.  Ravenel,  17  How.  360, 
389,   15   L.   Ed.  80. 

14.  Control  of  the  courts  over  chari- 
table trusts. — Printing  House  v.  Trustees, 
104   U.   S.   711.  727,  26   L.   Ed.   902. 

Trusts  confided  to  British  corporations, 
holding  lands  here  to  charitable  uses. 
The  proper  courts  in  this  country  will 
interfere  to  prevent  an  abuse  of  the 
trusts  confided  to  British  corporations, 
holding  lands  here  to  charitable  uses,  and 
will  aid  in  enforcing  the  due  execution  of 
the  trusts.  The  Society  v.  New  Haven,  8 
Wheat.    464.    5   L.    Ed.    662. 

15.  Details  of  administration  settled  by 
trustees  under  superintendence  of  court. 
— "If  the  founder  describes  the  general  na- 
ture of  the  charitable  trust,  he  may  leave 
the  details  of  its  administration  to  be  set- 
tled by  trustees  under  the  superintendence 
of  a  court  of  chancery."  Russell  v.  Al- 
len.  107   U.   S.    163,   167,   27   L.    Ed.   397. 

16.  Court  will  interpose  to  correct 
abuses.— Stanley  v.  Colt,  5  Wall.  119,  169, 
18    L.   Ed.   502. 

As  to  superintending  power  of  chan- 
cery where  visitatorial  power  is  vested  in 
trustees  of  charity  in  virtue  of  their 
incorporation,  see  post,  "Visitatorial 
Power  over  Eleemosynary  Corporations," 
XIII,   C. 

17.  Power  to  direct  a  sale  and  reinvest- 
ment—Stanley V.  Colt,  5  Wall.  119,  169, 
18    L.    Ed.    502. 

18.  Jones  v.   Habersham,   107  U.   S.  174, 


183.   27    L.    Ed.   401;    Ould   v.   Washington 
Hospital.  95  U.  S.   303.  312,  24   L.   Ed.   450. 

19.  Control  over  trusts  for  maintenance 
of  a  specific  rehgion. — Watson  v.  Jones,  13 
Wall     679,    20    L     Ed.    666. 

When  the  doctrine  to  be  taught  or  the 
form  of  worship  to  be  used  is  definitely 
and  clearly  laid  down,  it  is  the  duty  of 
the  court  to  inquire  whether  a  party  ac- 
cused of  violating  the  trust  is  holding  or 
teaching  a  different  doctrine,  or  using  a 
form  of  worship  which  is  so  far  variant 
as  to  defeat  the  declared  objects  of  the 
trust.  Watson  v.  Jones,  13  Wall.  679,  724, 
20  L.    Ed.    666. 

Majority  of  congregation  cannot  de- 
vote property  to  support  of  conflicting 
doctrine. — "In  such  case,  if  the  trust  is 
conlided  to  a  religious  congregation  of 
the  independent  or  congregational  form 
of  church  government,  it  is  not  in  the 
power  of  the  majority  of  that  congrega 
tion.  however  preponderant,  by  reason  of 
a  change  of  views  on  religious  subjects, 
to  carry  the  property  so  confided  to  them 
to  the  support  of  new  and  conflicting 
doctrine."  Watson  v.  Jones.  13  Wall. 
679,  723,  20  L.  Ed.  666.  See  the  title  RE- 
LIGIOUS  SOCIETIES. 

20.  Power  of  legislation  to  enforce 
charities. — 4  Kent.  Com.  508,  note,  quoted 
with  approval  in  Mormon  Church  v: 
United  States,  136  U.  S.  1.  57,  34  L.  Ed. 
481,  and  by  Story.  J.,  in  Philadelphia  Bap- 
tist Ass'n  V.  Hart,  4  Wheat.  1,  51e,  4  L. 
Ed.  499;  Inglis  v.  Sailors'  Snug  Harbor, 
3   Pet.,  appx.   (1st.  Ed.),  481,  7  L.  Ed.  749. 

In  Maryland  a  dedication  to  a  charit- 
able   and    pious     use     may     be      enforced 
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2.  Power  to  Direct  Sale  of  Laxds  and  Reinvest mext  of  Proceeds. — 
In  Connecticut  the  legislature  has  the  power,  usually  belonging  to  a  court  of 
chancery,  to  direct  the  sale  of  lands  held  for  charitable  uses,  and  the  reinvest- 
ment of  the  proceeds,  when  it  becomes  prudent  and  beneficial  to  the  charity  to 
do  so. 21 

3.  Enforcement  of  the  Execution  of  Trusts  by  Corporations. — Where 
there  is  a  valid  devise  to  a  corporation,  in  trust  for  charital)lc  purposes,  the  state 
may  interfere  to  enforce  the  execution  of  the  trusts,  either  by  changing  the  ad- 
ministrator, if  the  corporation  be  dissolved,  or,  if  not,  by  modifying  or  enlarging 
its  franchises,  provided  the  trust  be  not  perverted,  anrl  no  wrong  done  to  the 
beneficiaries. 2- 

C.  Visitatorial  Power  over  Eleemosynary  Corporations. — An  elee- 
mosynary corpciration  is  subject  to  the  controllmg  autliority  of  its  legal  visitor, 
who,  unless  restrained  by  tlie  terms  of  the  charter,  may  amend  and  repeal  its 
statutes,  remove  its  officers,  correct  abuses,  and  generally  superintend  the  man- 
agement of  the  trusts. ^'^  Where  the  visitatorial  power  is  vested  in  the  trustees 
of  the  charity  in  virtue  of  their  incorporation,  there  can  be  no  amotion  of  them 
from  their  corporate  capacity.  But  they  are  not,  therefore,  placed  beyond  the 
reach  of  the  law.  As  managers  of  the  revenues  of  the  corporation,  they  are 
subject  to  the  general  superintending  power  of  the  court  of  chancery,  not  as 
itself  possessing  a  visitatorial  power,  or  a  right  to  control  the  charity,  but  as 
possessing  a  general  jurisdiction,  in  all  cases  of  an  abuse  of  trust,  to  redress 
grievances   and   suppress   frauds. 2"* 

XIV.   Alteration,   Modification  and    Termination    of    Charitable    Trusts 
and  Dissolution  of  Charitable  Corporations. 

A.  Power  of  Chancery  to  Supply  Defects  in  Conveyances. — In  juris- 
dictions where  the  principles  of  the  statute  of  43  Eliz.,  ch.  4,  are  in  force  and  the 
cy  pres  doctrine  is  recognized,  a  court  of  chancery  will,  in  all  cases  of  charity, 
supply  all  defects  in  the  conveyances  where  the  donor  hath  a  capacity  and  a  dis- 
posable estate,  and  his  mode  of  donation  does  not  contravene  the  provisions  of 
any  statu te.^-* 

Though  a  charitable  bequest  cannot  be  carried  into  exact  execution,  the 
court  will  sustain  it  and  give  it  effect  according  to  its  own  principles. ^^^ 

through    tlip    intervention    of    the    govern-  lege    v.    Woodward,    4    Wheat.   518.   676,    4 

ment.    as    parens    patria?.    by    its    attorney  L.    Kd.    fii^O. 

general    or    other    law    officer.      Beatty    v.  24.     Superintending    power    of    court    of 

Kurtz.   ?    Pet.    .'ififi.   7    L.    Ed.    521.  chancery.— Story.    J.,    in     Dartmouth    Col- 

21.  Power  to  direct  sale  and  reinvest-  l^^ge  v.  Woodward.  4  Wheat.  518,  676.  4 
ment — Rule  in  Connecticut. — Stanley  v.  L.  Ed.  629.  See  ante.  "'Control  of  Chan- 
Colt.  5  Wall.  119.  KiO,  18  L.  Ed.  502  See  ^ery  and  Equity  Courts,"  XIII,  A.  .And 
ante.  Tower  to  Direct  Sale  of  Lands  and  -^ee  the  titles  FRAUD  AND  DECEIT; 
Reinvestment  of  Proceeds."  XIII,  A,  2.  TRUSTS    AXD   TRUSTEES. 

Where   the   legislature,   setting    out   rea-  ^^-     Chancery    will    supply    defects    in 

sons   at   large   for    the   exercise   of  such   a  conyeyances.-Story.    J.,    in     Philadelphia 

power,   directs    a    sale    of   land    devised    to  T?^  ^  ,  -Von"  t'''  i^'^'^'c  "^-/^ '^c^'    ^■^^^' 

charitable    uses,    and     provides     for     the  i  ^-  f-^  ^^^'  ^"^''f  ^-  ^^''f^    ^nug  Har- 

secure    reinvestment    of    the    proceeds    to  ^J^'  ^  P^^-  ^PP^-   (^^^  Ed.),  481,  7  L.  Ed. 

the   same   uses   as   directed  by   the  will   as  __     „            .  .i.   .                  l             •    ,  • 

to  the   estate    sold,   the   supreme  court   of  ^^-    Request  that  cannot  be  carried  into 

the   United   States   cannot  revise  the   facts  ^r^^^}.  execution.-Story,  J     ,n  Philadelphia 

upon    which   the    legislature   has    exercised  I'^'^X'f  ^^.l^  "",  '^\^''^^' a   ^^^^^\i   ^'  ^l^  "* 

the  power.     Stanley  v.  Colt.   5  Wall     119  ^    ^^-^f^^^    Inglis   -c.   Sailors    Snug   Har- 

18    L.    Ed.    502.                                                         '  '^"'■'  ^  P^t-  ^PP-"^-    ^Is*   Ed.).  481,  7  L.   Ed. 

oo     -c^r^     I         .u      r    .L                   •            r  '^■^9.      See    ante.    "Origin    and    History    of 

frnS«  ^"f°^^«"^«"t    °f    the.    e^cution    of  the   Law  of  Charities  and  the  Jurisdiction 

HHnfin   ^-  Wn?,f' ^f -^^T^-'r/';,^'"^""  "^   Chancery."   11;   "Existence  it   Time   of 

delphia.    <    Wall.   l.    14.   19   L.   Ed.   53.  Request     Not    Essential."    VII.     A.       And 

23.    Authority  of  visitor  of  eleemosynary  see   post.  "Illegalitv   or   Failure   of   Object 

corporation.— Story.  J.,  in  Dartmouth  Col-  for  Which  Trust  Was   Intended,"  XIV.  C. 
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B.  Statutes  Establishing  Irrevocable  Trusts  and  Precluding  Altera- 
tions Thereof. — The  state  may,  by  statute  granting  propert\  to  a  public  chari- 
table use,  establish  an  irrevocable  charitable  trust,  and  thereby  ■lisable  itseli 
from  authorizing  any  subsequent  changes  in  the  mode  and  conditions  of  the 
grant.-" 

C.  Illegality  or  Failure  of  Object  for  Which  Trust  Was  Intended. — 
Where  property  has  been  devoted  to  a  public  or  charitable  use  which  cannot  be 
carried  out  on  account  of  some  illegality  in,  or  failure  of  the  object,  it  does  not, 
according  to  the  general  law  of  charities,  revert  to  the  donor  or  his  heirs,  or 
other  representatives,  but  is  applied  under  the  direction  of  the  courts,  or  of  the 
supreme  power  in  the  state,  to  other  charitable  objects  lawful  in  their  character, 
but  corresponding,  as  near  as  may  be,  to  the  original  intention  of  the  donor. -'^ 
Where  a  deed  conveying  land  and  creating  a  trust,  restricts  the  trust,  in  plain 
and  unequivocal  terms,  to  a  particular  society  to  be  benefited,  and  to  a  specified 
purpose,  adding  "and  for  no  other  purpose  whatever,"  the  trust  will  end  at  the 
latest  when  the  land  ceases  to  be  used  for  the  purpose  specified  and  the  society 
is  dissolved.-^ 

D.  Death  or  Resignation  of  Trustee. — A  trust  for  charitable  purposes 
does  not  fail  upon  the  death  or  resignation  of  the  trustee.^*^  As  has  been  prc- 
viouslv  stated,  the  court  may  appoint  his  successor.-^ ^ 

E.  Misconduct  of  Trustee  or  Its  Inability  to  Execute  the  Trust. — A 
valid  vested  estate,  in  trust  for  charitable  purposes,  cannot  lapse  or  become  for- 
feited by  any  misconduct  in  the  trustee,  or  if  the  trustee  is  a  corporation,  by  it:> 
inability  to  execute  it,  it  being  the  right,  as  well  as  the  duty  of  the  state,  by  its 
courts  and  public  officers,  as  also  by  legislation  (if  needed),  to  have  the  trust 
properly  administered. ^^ 


27.  Act  of  congress  establishing  an 
irrevocable  charitable  trust. — Congress, 
bv  the  act  incorporating  the  Washington 
Market  Company  (act  of  May  20,  1870, 
16  Stat.  124)  and  fixing  the  terms  for 
their  use  of  the  public  property  granted 
to  them,  established  an  irrevocable  chari- 
table trust  for  the  poor  of  Washington 
city,  and  thereby  disabled  itself  from  au- 
thorizing any  subsequent  changes  in  the 
mode  and  conditions  of  the  grant.  Dis- 
trict of  Columbia  v.  Washington  Market 
Co..    108    U.   S.   243.   2.54,    27    L.    Ed.    714. 

28.  Effect  of  illegality  in  or  failure  of 
object  of  trust. — Mormon  Church  v. 
United  States,  136  U.  S.  1,  56.  34  L.  Ed. 
481;  Mormon  Church  v.  United  States, 
140  U.  S.  663,  35  L.  Ed.  592.  See  ante, 
"Existence  at  Time  of  Bequest  Not  Es- 
sential," VII.  A;  "Doctrine  Stated  and 
Illustrated."    VII,    B.    1. 

"The  authority  thus  exercised  arises,  in 
part,  from  the  ordinary  power  of  the 
court  of  chancery  over  trusts,  and,  in 
part,  from  the  right  of  the  government, 
or  sovereign,  as  parens  patriae,  to  su- 
pervise the  acts  of  public  and  charitable 
institutions  in  the  interests  of  those  to 
be  benefited  by  their  establishment;  and, 
if  their  funds  become  bona  vacantia,  or 
left  without  lawful  charge,  or  appro- 
priated to  illegal  purposes,  to  cause  them 
to  be  applied  in  such  lawful  manner  as 
justice  and  equity  may  require."  Mor- 
mon Church  V.  United  States.  136  U.  S. 
1,    56,    34    L.    Ed.    481. 

Power  of  chancery  to  modify  uses. — 
Where    a    modification    of    uses    is    neces- 


sarj^  in  order  to  avoid  a  violation  of  the 
laws,  the  court  of  chancery  has  power  to 
make  the  change.  There  are  some  cases, 
however,  which  are  beyond  the  jurisdic- 
tion of  such  court;  as  where,  by  statute. 
a  gift  to  certain  uses  is  declared  void  and 
the  property  goes  to  the  state;  and  in 
some  other  cases  of  failure  of  the  charity. 
Mormon  Church  v.  United  States,  136  U. 
S.    1.   51,   34   L.    Ed.   481. 

Power  of  chancery  when  particular 
mode  of  execution  has  failed. — Where  a 
deed  creates  a  charitable  trust,  indicates 
a  general  charitable  purpose,  and  points 
out  the  mode  of  carrying  that  purpose 
into  effect,  a  court  of  chancery,  when  the 
particular  mode  has  failed,  maj'  carry  out 
the  general  purpose.  Hopkins  v.  Grim- 
shaw,   165   U.   S.   342.  41    L.   Ed.    739. 

29.  Trust  restricted  to  a  particular  so- 
ciety and  a  specified  purpose. — Hopkins 
V.  Grimshaw.  165  U.  S.  312,  41  L.  Ed. 
739. 

30.  Death  or  resignation  of  trustee  does 
not  terminate  trust. — Speer  v.  Colbert, 
200  U.  S.  130,  50  L.  Ed.  403;  Russell  ?'. 
Allen.  107  U.  S.  163,  167,  27  L.  Ed.  397. 

And  this  though  it  is  the  duty  of  the 
trustees  to  exercise  supervision  over  the 
administration  of  the  fund  bequeathed. 
Speer  v.  Colbert,  200  U.  S.  130,  50  L.  Ed. 
403. 

31.  See  ante,  "Power  to  Appoint 
Where  There  Is  a  Failure  of  Trustees," 
VIII.    I. 

32.  Misconduct  of  trustee  or  its  inabil- 
ity to  execute  the  trust. — Girard  v.  Phila- 
delphia,  7   Wall.   1,   15,  19   L.   Ed.   53.    See 
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F.  Legfislature  Cannot  Change  Executory  Contract  to  Contribute  to 
a  Charity. — "Whatever  power  the  legislature  may  possess  to  modify  the  organi- 
zation of  an  estahHshed  charity  in  point  of  form,  it  cannot  change  an  executory 
contract  to  contribute  to  such  charity. "^^ 

G.  Effect  of  Failure  of  Trust  Created  by  Deed. — Where  a  charitable 
trust  created  by  deed  terminates.  accorcUng  to  its  express  provisions,  there 
arises  a  resulting  trust  to  the  grantor  and  his  heirs. ''^ 

H.  Forfeiture  of  Franchises  of  Corporations — 1.  By  Misuser  or  Non- 
user. — An  eleemosynary  corporation  may  forfeit  its  corporate  franchises,  by 
misuser   or  nonuser  of  them.-^'' 

2.  Jurisdiction  to  Adjudge  Forfeiture  of  Franchises  of  a  Foreign  Cor- 
poration.— Where  a  British  corporation  holds  lands  in  this  country  to  chari- 
table uses,  neither  the  courts  of  this  country,  nor  the  legislature  of  the  state  in 
which  the  lands  lie,  can  adjudge  a  forfeiture  of  the  franchises  of  the  corporation, 
or  of  its  property."'^ 

I.  Devolution  of  Property  upon  Dissolution  of  Corporation. — When  a 
charitable  corporation  is  dissolved,  its  personal  property,  like  that  of  a  man  dying 
without  heirs,  ceases  to  be  the  subject  of  private  ownership,  and  becomes  sub- 
ject to  the  disposal  of  the  sovereign  authority  ■^'  whilst  its  real  estate  reverts  or 
escheats  to  the  grantor  or  donor,  unless  some  other  course  of  devolution  has 
been  directed  by  positive  law,  though  still  subject  to  the  charitable  use.^s  Where 
a  charitable  corporation  is  dissolved,  and  it  has  been  adjudged  that  a  part  of  its 
property  has  escheated  and  become  forfeited  to  the  state,  such  property  will  be 
subject  to  a  more  absolute  control  and  disposition  by  the  government  than  prop- 
erty which  is  not  so  forfeited,  the  latter  being  subject  to  such  disposition  only 
as  may  be  required  by  the  law  of  charitable  uses.^^ 


ante,  "Existence  of  a  Trustee  Not  Essen- 
tial," VIII.   A. 

33.  Legislature  cannot  change  execu- 
tory contract  to  contribute  to  a  charity. 
— Printing  House  v.  Trustees,  104  U.  S. 
711,    722,    26    L.    Ed.   902. 

34.  Effect  of  failure  of  trust  created  by 
deed.- — Hopkins  v.  Grimshaw,  165  U.  S. 
342.   41    L.    Ed.   739. 

35.  Franchises  may  be  forfeited  by  mis- 
user or  nonuser. — Story,  J.,  in  Dartmoufli 
College  V.  Woodward.  4  Wheat.   518,   675, 

4  L.   Ed.   629. 

36.  Jurisdiction  to  adjudge  forfeiture  of 
franchises  of  a  foreign  corporation. — The 
Society  v.  New  Haven,  8  Wheat.  464,  465, 

5  L.    Ed.   662. 

The  Vermont  Statute  of  October  30, 
1794,  granting  lands  in  that  state,  belong- 
ing to  ''The  Society  for  Propagating  the 
Gospel  in  Foreign  Parts,"  to  the  respec- 
tive towns  in  wliich  the  lands  lie.  is  void, 
and  conveys  no  title  under  it.  The  So- 
ciety V.  New  Haven,  8  Wheat.  464,  5  L. 
Ed.    662. 

Generally,  as  to  the  forfeiture  of  the 
franchises  of  corporations,  see  the  title 
CORPORATIONS. 

37.  Devolution   of  personal   property. 

Mormon   Church   t'.    United   States,    ]:)6   U. 
S.    1,   47,   34    L.    Ed.   481. 

38.  Devolution  of  real  estate. — Mnrmon 
Church  V.  United  Slates,  136  U.  S.  1,  47, 
34    L.    Ed.    481. 


Where  a  charitable  corporation  is  dis- 
solved, and  no  private  donor,  or  founder, 
appears  to  be  entitled  to  its  real  estate, 
the  government,  or  sovereign  authority, 
as  the  chief  and  common  guardian  of  the 
state,  either  through  its  judicial  tribunals 
or  otherwise,  necessarily  has  the  disposi- 
tion of  the  funds  of  such  corporation,  to 
be  exercised,  however,  with  due  regard 
to  the  objects  and  purposes  of  the  chari- 
table uses  to  which  the  property  was 
originally  devoted,  so  far  as  they  are  law- 
ful and  not  repugnant  to  public  policy. 
Mormon  Church  v.  United  States,  136  U. 
S.  1.  4S.  34  L.   Ed.  481. 

39.  Control  of  government  over  prop- 
erty forfeited  to  state.— Mormon  Church 
r.  United  States,  136  U.  S.  1.  64.  34  L. 
Ed.   481. 

When  the  act  of  incorporation  of  the 
church  of  Jesus  Christ  of  Latter-Day 
Saints  was  repealed  and  the  corporation 
dissolved  by  the  act  of  1887,  §  17.  its 
property  devolved  to  the  United  States, 
the  real  estate  subject  to  a  certain  con- 
dition of  forfeiture  and  escheat  contained 
in  the  act  of  July  1,  1862,  and  the  person- 
alty subject  to  disposition  according  to 
the  principles  applicable  to  property  de- 
voted to  religious  and  charitable  uses. 
Mormon  Churcli  7-.  United  States.  136  U. 
S.  1,  34  L.  Ed.  481.  See,  also.  Mormon 
Church  t'.  United  States.  140  U.  S.  665, 
35  L.  Ed.  592:  United  States  v.  Mormon 
Church,    150   U.   S.    145,   37    L.    Ed.    1033. 
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CHARTER. — See,  generally,  the  title  Corporatioxs.  See,  also,  the  titles 
Banks  and  Baxkixg,  ante,  p.  9;  Municipal  Corporatioxs.     See    Fraxchise. 

CHARTERED  BY  LAW.— See  note  1. 

CHARTER  PARTY.— See  the  title  Ships  axd  Shippixg. 

CHATTEL. — See,  also,  the  title  Fixtures.  And  see  Personau  Property. 
The  word  chattel,  in  its  ordinary  signification,  includes  every  species  of  prop- 
erty which  is  not  real  estate  or  freehold.- 


1.  Chartered  by  law. — In  Lindsa}\  etc., 
Co.  V.  Mullen,  176  U.  S.  126.  136,  44  L,.  Ed. 
400,  it  is  said:  "Upon  the  foregoing  facts 
the  plaintiff  contends:  First.  That  the 
boom  at  the  West  Newton  Slough, 
through  which  the  logs  scaled  by  the  de- 
fendant Mullen  passed  was  not  'any  boom 
*  *  *  chartered  by  law'  within  the  scope 
of  §  2400  of  the  statutes  of  1894.  This 
contention  cannot  be  sustained.  The 
words  chartered  bj-  law  are  not  to  be  un- 
derstood as  referring  simply  to  corpora- 
tions incorporated  under  special  acts.  A 
corporation    which    is    organized    under    a 


general  law  is  as  much  chartered  by  law 
as  one  whose  organization  is  provided 
for   by   special   act.'" 

2.  Chattel.— Gay's  Cold,  13  Wall.  358.  362, 
20  L.  Ed.  606.  In  that  case,  it  is  also 
said:  "The  words  'goods,  wares,  and 
merchandise  of  whatever  character,'  used 
in  the  act  of  1862,  undoubtedly  have  the 
same  meaning  as  the  words  'goods  and 
chattels,  wares  and  merchandise,'  in  the 
act  of  1861."  The  acts  in  question  were 
those  forbidding  the  transportation  of 
goods,  and  chattels  intended  for  any 
place   in   the   possession   of  insurgents. 


CHATTEL   MORTGAGES. 

BY    A.    P.    WALKER. 

I.  Definition  and  Nature,  703. 

II.  Form,  Requisites  and  Validity,  70S. 

A.  Governed  by  State  Law,  705. 

B.  Parties  Who  May  Execute,  705. 

1.  Corporation.  705. 

2.  Partners.  705. 

3.  Agents,  705. 

4.  Married  Women,  705. 

C.  Writing,  705. 

D.  Date,  706. 

E.  Defeasance,  706. 

F.  Seals,  706. 

G.  Consideration,  706. 

1.  Necessity  and  Sufficiency,  706. 

a.  In  General.  706. 

b.  Future  Advances  and  Contingent  Debts,  706. 

2.  Description  of  Indebtedness  Secured,  707. 
H.  Chattels  Which  May  Be  Mortgaged,  709. 

I.  Description  of  Property  Covered,  709. 

1.  Necessity,  709. 

2.  Certainty,  709. 

a.  In  General,  709. 

b.  Number  of  Articles  or  Animals  Out  of  Larger  Number,  709. 

c.  Subsequently-xA.cquired  Property,  710. 
J.  Acknowledgment  or  Proving.  71L 

K.  Recording  or  Filing.  711. 

1.  Rule  as  to  Construction  of  Statutes,  711. 

2.  Object,  712. 

3.  Necessity,  712. 

a.  As  between  the   Parties,  712. 

b.  As  against  Assignees  of  Mortgagor,  712. 

(1)  In  General.  712. 

(2)  Assignee  in  Bankruptcy,  712. 

c.  As  against  Creditors  and  Purchasers,  712. 

(1)    Subsequent  Creditors  and  Purchasers,  712. 

(a)  In   General,   712. 

(b)  Purchase    Money    Mortgage,    714. 
aa.  In  General.  714. 

bb.  Note  Retaining  Title  to  Secure  Purchase  Money, 

714. 
cc.   in  Illinois,  714. 

(aa)    In  General.  714. 
(bb)   Conditional    Sale  or   Lease,   714. 
aaa.  In  General,  714. 
bbb.  Lease  with  Option  to  Buy,  715. 
dd.  In  Missouri,  716. 

(c)  Persons  Who  Are  Purchasers,  717. 
aa.   In  General.  717. 

bl).  Consideration,  717. 

(aa)    Necessity  and  Sufficiency,  717. 
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aaa.   In  General,  717. 
bbb.  Past  Indebtednes?.  717. 
(bb )    Payment  of  Purcliase  Money  before  No- 
tice, 718. 
aaa.  Necessity,   718. 
bbb.  Pleading  and   Proof,  719. 

(aaa)   Pleading  Want  of  Notice.  719. 
(bbb)   Proof   of   Notice   or   \\'ant   of 
Notice,  719. 
cc.  Notice,  720. 

(aa)   Actual  Notice,  720. 
(bb)   Constructive   Notice,   720. 
(cc)   Pleading  and  Proof,  720. 
(d)   Persons  AMio  Are  Creditors,  720. 
aa.  Creditors   at    Large,   720. 
bb.  Lien  Creditors,  721. 
(aa)    In  General,  721. 
(bb)   Necessity  for  Lien.  721. 
(cc)   Judgment   and   Execution  Creditors,   721. 
(dd)   Attacbment  Creditors,  721. 
cc.  Notice,  722. 
(2)   Prior  Creditors  and  Purchasers,  722. 

(a)  In  General,  722. 

(b)  Mortgage  Reaching  After-Acquired  Property,  722. 

(c)  Mortgage  Securing  Antecedent  Debt,  722). 

d.  Railroad  Mortgage  under  Chattel  ^Mortgage  Statute,  72Z. 

4.  Sufficiency,  723. 

a.  Time  of  Filing,  723. 

(1)  Allowance  of  Reasonable  Time,  72Z. 

(2)  Premature  Registration,  723. 

(3)  Late  Filing,  723. 

(a)  In  General,  723. 

(b)  In  Michigan,  724. 

b.  Place  of  Registration,  724. 

(1)  In  General.  724. 

(2)  Mortgage  by  Partnership.  725. 

c.  Book  in  Which  Recorded,  726. 

d.  Refiling  or  Affidavit  of  Interest.  726. 

e.  A'alidation  of  Defective  Registry,  727. 

5.  Proof  of  Record,  727. 

6.  Effect  of  Recording,  727. 

a.  Registry  as  Evidence,  727. 

b.  Substitute  for  Delivery  of  Possession,  727. 

L.  Delivery  of  Possession  to  Mortgagee  or  Retention  by  ]\Iortgagor,  727. 

1.  At  Common  Law,  727. 

a.  As  between  the  Parties,  727. 

b.  As  to  Subsequent  Purchasers  and  Creditors,  728. 

(1)  In  General.  728. 

(2)  Change  of  Possession  Impossible  and  Constructive  Pos- 

session, 728. 

(3)  Possession  Taken  before  Rights  of  Third  Persons  In- 

tervened, 728. 

(a)  In  General,  728. 

(b)  Relation  Back  to  Accrual  of  Right,  729. 

2.  Lender  the  Recording  Acts,  729. 
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a.  In  General,  729. 

b.  Presumption  as  to  Validity.  730. 

c.  Power  of  Disposal  in  Mortga^^ior.  731. 

(1)  Power   for   r>enefit  of  Mortgagee,  731. 

(a)  In   General,  731. 

(b)  Power   Conferred   by   Parol   Agreement.   731. 

(2)  Power   for  Bent-fit  of  Mortgagor  Alone,  734. 
M.  Fraud.  735. 

1.  Eflfect  of  Fraud,  735. 

a.  Mortgagee   Knowing  Goods  to    Have   Been    Purchased    upon 

Misrepresentations.   V?)?'  .  ,^ 

b.  IMortgage  a  Fraudulent  Convcvance,  738. 

rn    In  General,  738 

(2)    Effect  of  Delivery  of  Goods  in  Pledge,  738. 

c.  Preferences,   738. 

2.  Persons  Who  May  Attack   Mortgage  for   Fraud.  738. 

3.  Evidence  of  Fraud.  739 

a.  Power  of   Disposal    in   Mortgagor,   739. 

b.  Excessiveness  of  Security.  739 

c.  Reservation  of  Surplus  to   Mortgagor,  739. 

4.  Question  of  Law  or  Fact,  740 

a.  In  General,  740 

b.  Whether   Instnmient  Void  on   Its   Face,  740. 
N.  Acquiescence  and  Ratification,  741 

O.  Validation  by  Act  of  Legislature,  741. 
P.  Equitable  Mortgage,  741 

III.    Construction,  Operation  and  Effect,  741. 

A.  By  What  Law   Governed,   741. 

1.  Conflict  of  Laws,  741. 

2.  When   Interpreted  bv  Federal   Courts,   741. 

B.  Rules  of  Construction,  742. 

1.  Intention  of  Parties  to  Govern,   742 

2.  \MTether  Instrument,  Mortgage  or    Not.  742. 

a.  Intention  of   Parties.  742 

b.  Distingiu'shed   from  Other  Instruments  and  Transactions,  742. 

(1)  Assignment,  742. 

(2)  Assignment    for    the    Benefit    of    Creditors,    742. 

(3)  Bailment  or  Lease,   743. 

(4)  Sale.  744. 

(a)  In   General,  744 

(b)  Conditional   Sale,  745 

(5)  T^ledge  and  Collateral   Srcuritv.   7-18 

(6)  Note  Retaining  Title.  748. 

C.  Property  Subject  to  Lien.  748. 

1.  In  General.  748. 

2.  Increase  of  Slaves  and  Domestic  Animals.  748 

3.  After-.Acquired  Property.  749. 

a.  In    Absence   of   Express    Agreement.    749. 

b.  Mortgage  Expressly  Covering  .After-Acquired   Property,   749. 

(1)  When    Mortgage   Attaches.   749. 
(a)    In  General.  749. 

{h~)   Mortgage   of   Crop,   749. 

(c)  Mortgage  by  Railroad,  7?0. 

(2)  Property  Covered.  750. 

(a)    Property  Acquired   bv  ]\Iortga?or.  750. 
aa.  Unencumbered    Property,    750. 
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(aa)    In   General.   750. 
(bb)   Railroad,  750. 
(cc)   Crops,  751. 
bb.  Encumbered   Property,  751. 
(aa)   In   General,   751. 
(bb)   Purchase    Money   Mortgage,   751. 
aaa.  In   General,  751. 
bbb.  Railroad    ^Mortgage,    752. 
(b)   Property    Acquired    by   Purchaser   of    Alortgaged 
Property,  7bZ. 

(3)  Against  What  Parties  Effective,  7^Z. 

(4)  Damages   for   Nonperformance,   754. 

D.  Date,  754. 

E.  From  What  Time  Effective,  754. 

1.  As  to  Parties  Thereto  and  Persons  with  Notice,  804. 

2.  Bona  Fide  Purchasers  and  Creditors,  754. 

F.  Right  of  Possession  of  Mortgaged  Property,  754. 

G.  Income  and  Use  of  Property,  754. 

H.  Liability  of  Mortgagee  on  Covenants  of  Lease.  754. 

I.  Mortgage  to  Secure   Future  Advances,  75o. 

J.  Effect  upon   Negotiability  of  Note   Secured,  755. 
K.  Assignment,  756. 

1.  Assignability,  /66. 

2.  Mode  and  Sufficiency,  756. 

a.  In  General,  756. 

b.  Recording.    756. 

3.  Defenses   against   Assignor,   7S7. 

L.  Sale  or  Encumbrance  by  Mortgagor,  757. 

1.  Rights   and   Liabilities   of   Purchaser.   757. 

a.  Liability   for   Mortgage  Debt,  757. 

b.  Priorities,    757. 

2.  Second   Mortgage,   758. 

a.  In   General.    758. 

b.  Priorities,   758. 

3.  After-Acquired    Property,    758. 

4.  Property  Acquired  Subject  to  Vendor's  Lien,  758. 
M.  Priorities,  758. 

1.  Landlord's  Lien  for  Rent,  758. 

2.  Statutory  Order   of   Payment,   7S'^. 

3.  Subsequent   Encumbrances   or    Sales,   758. 
N.  Effect  of  Conversion  into  Money,  758. 

O.  Right  of  Creditors  to  Proceed  against  Property,  758. 

1.  By  Paying  Mortgage  and   Subjecting  Property,  758. 

2.  By  Levy  or  Attachment,  758. 

P.  Liability  of   Mortgaged   Property  to  Attachment  and  Levy,  758. 
Q.  Rights  after    Default,   759. 

1.  In   General,   759. 

2.  Use  and  Income,  759. 

3.  Redemption,  759. 

IV.    Satisfaction  and  Discharge,  759. 

A.  By  Creditor  of  Mortgagor,  759. 

B.  Novation.  Changes  in  Form,  or  Renewal  of  Instrument,  759. 

C.  Entry  of  Satisfaction,  759. 

1.  In   General,  759. 

2.  Penalty  for  Refusal  to  Enter,  759. 
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V.   Remedies,  760. 

A.  Specific   Performance,  760. 

B.  Injunction  and  Receivership,  760. 

C.  Recovery  of  Property,  Its  \'alue,  or  Damages,  761. 

1.  Nature  and  Form  of  Action,  761. 

a.  Action  at  Law  Not  Equitable,  761. 

b.  Replevin,  761. 

c.  Trover,   762. 

2.  Limitations,  762. 

3.  Parties,  762. 
\.  Set-Off,   762. 

5.  Province  of  Court  and  Jury,  762. 

6.  Directing  Verdict,  763. 

7.  Judgment,  763. 

8.  Amount  of  Recovery,  763. 

D.  Foreclosure,   763. 

1.  Nature  and  Availability,  763. 

2.  Jurisdiction,   764. 

3.  Multiplicity  of  Suits,  764. 

4.  Adverse   Possession,   Limitations  and   Laches,  764. 

a.  Time  of  Accrual  of  Right,  764. 

b.  Operation  as  Bar,  764. 

c.  Adverse   Possession,  764. 

5.  Parties,  764. 

a.  Plaintiff.  764. 

b.  Defendant,  765. 

c.  Power  of  Court  to  Make  Parties,  765. 

6.  Conditions   Precedent  to   Suit,  765. 

a.  Demand,  765. 

b.  Notice  and  Opportunity  to  Defend,  765. 

7.  Lis  Pendens,  765. 

8.  Reference   and  Accounting,   766 

9.  Decree,  766. 

10.  Surrender  of  Property  or  Recovery  of  Damages,  766. 

E.  Redemption,  766. 

1.  Right   to  Redeem,  766. 

2.  Accounting.   766. 

a.  Rents  and  Profits,  706. 

b.  Preservation  and  Employment  of  Property,  766. 

c.  Expenses   in   Behalf  of   Property,   767. 

CROSS  REFERENCES. 

See  the  titles  Acknowledgments,  vol.  1,  p.  76;  Admiralty,  vol  1.  p.  119; 
Appe.xl  and  Error,  vol.  1,  p.  Z?>2>\  Assignments,  vol.  2,  p.  549;  Assignments 
FOR  Benefit  of  Creditors,  vol.  2,  p.  599;  Attachment  and  Garnishment, 
vol.  2,  p.  660;  Bailments,  vol.  2.  p.  782;  Bankruptcy,  vol.  2,  p.  792;  Conflict 
OF  Laws;  Contracts;  Courts;  Executors  and  Administrators;  Fraudulent 
and  Voluntary  Conveyances;  Insolvency;  Laches;  Limit.-vtion  of  Ac- 
tions and  Adverse  Possession  ;  Lis  Pendens  ;  Mortgages  and  Deeds  of 
Trust;  Notice;  Novation  ;  Parties ;  Partnership;  Patents;  Railro.ads; 
Recording  Acts;  Reference;  Rescission.  Cancellation  and  Reformation; 
Sales;  Ships  and  Shipping;  Specific  Performance;  Subrogation;  Ver- 
dict. 

I.    Definition  and  Nature. 
A  chattel  mortgage  is  a  conveyance  of  personal  property  made  to  secure  the 
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payment  of  a  debt,  upon  condition  that  it  should  be  avoided  by  the  subsequent 
payment  of  that  debt  at  a  time  fixed. ^ 

A  chattel  mortgage  is  not  a  mere  lien  for  a  debt  but  a  transfer  of  the 
property  itself,  as  security  for  the  debt.- 

A  deed  of  trust  and  chattel  mortgage  with  power  of  sale  are  practically 
one  and  the  same  instrument.'^ 


1.  Definition  and  nature. — Waterman 
V.  Mackenzie.  138  U.  S.  252,  34  L.  Ed. 
923;  Conard  v.  Atlantic  Ins.  Co.,  1  Pet. 
386.  446,  7  L.  Ed.  189;  Gibson  v.  Stevens, 
8   How.   384,  12    L.   Ed.   1123. 

A  chattel  mortgage  is  a  conveyance  of 
the  property,  and  passes  it  conditionally 
to  the  mortgagee.  Conard  v.  Atlantic 
Ins.  Co.,  1  Pet.  386.  441,  7  L.  Ed.  189. 
See,  also.  United  States  v.  Fisher.  2 
Cranch  358.  2  L.  Ed.  304;  United  States 
r.  Hooe,  3   Cranch  73,  2  L.   Ed.  370. 

2.  A  chattel  mortgage  is  not  a  mere 
lien. — Conard  z\  Atlantic  Ins.  Co.,  1  Pet. 
386.  441.  7  L.  Ed.  189;  Gibson  v.  Stevens, 
8    How.   384.   400.    12    L.   Ed.   1123. 

At  common  law. — According  to  the 
strict  common-law  doctrine,  a  chattel 
mortgage  is  a  jus  in  re,  and  is  something 
more  than  a  mere  lien.  The  Hampton,  5 
Wall.  372,  18  L.  Ed.  659.  But  see  Union 
Bank  v.  Stafford.  12  How.  327,  13  L.  Ed. 
1008. 

In  equity. — "In  discussions  in  a  court 
of  equity,  a  mortgage  is  sometimes 
called  a  lien  for  a  debt.  And  so  it  cer- 
tainly is,  and  something  more;  it  is  a 
transfer  of  the  property  itself  as  security 
for  the  debt.  This  must  be  admitted  to 
be  true  at  law.  and  it  is  equally  true  in 
equity,  for  in  this  respect  equity  follows 
the  law."  Conard  v.  Atlantic  Ins.  Co..  1 
Pet.  386,  7  L.  Ed.  189.  quoted  in  Gibson 
V.  Stevens,  8  How.  384,  400,  12  L.  Ed. 
1123,  in  which  it  is  said:  "The  case  of 
Conard  r.  Atlantic  Ins.  Co.,  1  Pet.  386. 
7  L.  Ed.  189,  before  referred  to,  was  the 
case  of  a  loan  of  money  upon  a  respon- 
dentia bond  upon  a  cargo  at  sea.  secured 
by   an   assignment   on   the   bill   of   lading." 

"It  (equity)  does  not  consider  the  es- 
tate of  the  mortgagee  as  defeated  and  re- 
duced to  a  mere  lien,  but  it  treats  it  as  a 
trust  estate,  and  according  to  the  inten- 
tion of  the  parties,  as  a  qualified  estate, 
and  security.  When  the  debt  is  dis- 
charged, there  is  a  resulting  trust  for  a 
mortgagor."  Conrad  v.  Atlantic  Ins.  Co., 
1    Pet.    386.   441,   7    L.    Ed.   189. 

It  is.  therefore,  only  in  a  loose  and  gen- 
eral sense  that  a  chattel  mortgage  is 
sometimes  called  a  lien,  and  then  only 
one  b3'  waj^  of  contrast  to  an  estate  abso- 
lute and  indefepsible.  Conard  v.  .^.tlantic 
Ins.  Co..  1  Pet.  3S6.  441.  7  L.  Ed.  189. 
But  see  The  Hampton,  5  Wall.  372,  18 
U.  Ed.  659.  in  which  it  is  in  effect  said: 
Equity  courts  treat  chattel  mortgages  as 
mere  securities  for  the  d^bt  for  which 
they  are  given,  and  therefore  no  more 
than  a  lien  on  the  property  conveyed. 

Admiralty  and  prize  courts. — The  prize 


courts  have  not  adopted  the  strict  com- 
mon-law doctrine,  which  is  sometimes 
applied  to  the  relation  of  a  mortgagee  to 
the  property  mortgaged.  It  is  certainly 
much  more  in  accordance  with  the  lib- 
eral principles  which  govern  admiralty 
courts  to  treat  mortgages  as  the  equity 
courts  treat  them.  The  Hampton,  5  Wall. 
372.  18  L.  Ed.  659.  See  the  titles  AD- 
MIRALTY, vol.  1.  p.  119;  PRIZE. 

Incident  to  debt. — "Every  mortgagee  is 
necessarily  a  creditor.  A  mortgage  is  in 
general  but  an  incident  to  the  debt  it 
secures,  and  the  mortgagee  is  nothing 
more  than  a  creditor  secured  by  mort- 
gage." Myer  v.  Car  Co.,  102  U.  S.  1,  10, 
26   L.    Ed.    59. 

3.  Deed  of  trust. — Hunt  v.  Springfield 
Fire,  etc.,  Co..  196  U.  S.  47,  49  L.  Ed.  381. 
See  Shillaber  v.  Robinson.  97  U.  S.  68,  24 
L.  Ed.  967.  See  the  title  MORTGAGES 
AXD  DEEDS  OF  TRUST. 

"The  legal  effect  of  the  two  instruments 
has  been  recognized  as  practically  the 
same  in  several  cases  in  this  and  other 
courts.  Piatt  v.  Union  Pac.  R.  Co.,  99 
U.  S.  48.  57.  25  L.  Ed.  424."  Hunt  7'. 
Springfield  Fire,  etc..  Co..  196  U.  S.  47. 
49  L.  Ed.  381.  And  see  Shillaber  v.  Robin- 
son.  97   U.   S.    68,   78,  24  L.   Ed.   967. 

"There  may  be  cases  under  particular 
statutes  recognizing  a  difference  between 
them  in  reference  to  the  application  of 
the  recording  laws,  as  appears  to  be  the 
case  in  Marjdand,  Charles  W.  Clagett,  3 
Md.  82,  but  in  their  essential  features  and 
in  their  methods  of  enforcement  they  are 
practicalh-  identical.  Both  are  transfers 
conditioned  upon  the  payment  of  a  sum 
of  money;  both  are  enforceable  in  the 
same  manner,  an'd  the  difference  between 
them  is  one  of  name  rather  than  sub- 
stance." Hunt  r.  Springfield  Fire,  etc., 
Co.,    196   U.    S.   47.   49    L.    Ed.    381. 

In  District  of  Columbia. — In  an  action 
brought  in  a  court  in  the  District  of  Co- 
lumbia to  recover  on  a  policy  of  fire  in- 
surance on  household  furniture  and  orna- 
ments, the  defense  was:  That  it  was 
provided  that  the  polic}^  should  be  void 
if  the  interest  of  the  insured  was  other 
than  the  unconditional  and  sole  owner- 
ship of  the  property  insured,  or  if  the 
"said  property  should  be  or  become  en- 
cumbered b^'  a  chattel  mortgage."  when 
in  fact  it  was  subject,  at  the  time  the 
policy'  was  written,  to  three  trust  deeds 
to  secure  the  pavment  of  various  sums  of 
money.  Plaintiff  demurred  to  the  pleas 
setting  up  this  defense.  It  was  held  that 
the  provisions  in  the  policy  for  the  non- 
existence  of    an^-    chattel    mortgage  upon 
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Legal  or  Equitable. — Chattel  mortgages  may  be  either  legal  or  equitable.* 
Distinctions. — Sec  post,  "Distinguished   from  other  Instruments  and  Trans- 
actions," III,  B,  2,  b. 

II.    Form,   Requisites  and  Validity. 

A.  Governed  by  State  Law. — While  chattel  mortgages  are  instruments  of 
general  use,  each  state  has  a  right  to  determine  for  itself  under  what  circum- 
stances they  may  be  executed,  the  extent  of  the  rights  conferred  thereby,  and 
the  conditions  of  their  validity.  They  are  instruments  for  the  transfer  of  prop- 
erty, and  the  rules  concerning  the  transfer  of  property  are  primarily,  at  least, 
a  matter  of  state  regulation.  There  is  so  much  of  a  local  nature  entering  into 
chattel  mortgages  that  the  supreme  court  of  the  United  States  will  accept  the 
sealed  law  of  each  state  as  decisive  in  respect  to  any  case  arising  therein.-'' 

B.  Parties  Who  May  Execute — 1.  Curporation. — At  common  law,  every 
corporation  had,  as  incident  to  its  existence,  power  to  execute  a  ch.attel  mortgage 
covering  personal  effects  of  every  kind,  to  secure  the  payment  of  debts. *^ 

2.  Partners. — In  some  states  each  partner  may  without  the  concurrence  of 
his  copartners  mortgage  the  partnership  property  by  deed  of  trust  to  secure  a 
partnership  debt.''' 

3.  Agents. — A  valid  chattel  mortgage  may  be  executed  by  an  agent. ^ 

4.  Married  Women. — See  the  title  Husband  and  Wife. 

C.  Writing. — A  valid  chattel  mortgage  may  be  created  by  parol.  A  verbal 
mortgage   is   valid,   as   between   the   parties   and   against   third   persons   who   are 


the  property  insured  was  broken  by  tlic 
trust  deeds  to  secure  the  payment  <  f 
n.oney.  A  deed  of  trust  and  chattel 
mortgage  with  power  of  sale  are  practi- 
cally one  and  the  same  instrument  as  un- 
derstood in  the  District  of  Columbia. 
Hunt  V.  Springfield  Fire,  etc.,  Co.,  196  U. 
S.  47.  4!)  L.  Ed.  381.  See,  also,  the  title 
INSURANCE. 

4.  Legal  or  equitable. — Dean  v.  Nelson, 
10  Wall.  1.58.  19  L.  Ed.  926.  See  post, 
"Equitable     Mortgage,"    II,    P. 

5.  By  what  law  governed. — Etheridt^e 
V.  Sperry,  139  U.  S.  266,  3.5  L.  Ed.  171; 
Union  Bank  v.  Kansas  City  Bank,  136  U. 
S.  223,  34  L.  Ed.  341.  See  the  title 
COURTS. 

Mortgage  of  after-acquired  property. — 
See  post,  "Subsequently- Acquired  I'rop- 
erty,"   II,   I.  2,  c. 

6.  Corporation. — Jones  v.  Guaranty, 
etc.,  Co.,  101  U.  S.  622.  25  L.  Ed.  1030, 
citing  White  Water  Valley  Canal  Co.  v. 
■Valette,  21  How.  414,  16  L.  Ed.  1.5-4. 
See,  generally,  the  titles  CORPOR.\- 
TIONS;  OFFICERS  AND  AGENTS 
OF   PRIVATE   CORPORATIONS. 

Mortgage  executed  by  agent. — A  mort- 
gage was  executed  by  1).  G.,  as  agent  of 
the  Union  Steam  Mill  Company,  convey- 
ing to  the  mortgagee  certain  lands  in 
Rhode  Island,  with  a  woollen  mill  and 
other  buildings,  and  the  machinery  in  the 
mill;  D.  G.  was,  and  had  been,  the  gen- 
eral agent  of  the  company,  and  as  such, 
had  made  all  purchases  and  sales  for  the 
compan3^  and  the  mortgage  was  ex- 
ecuted by  him,  with  the  consent  and  au- 
thority of  the  persons  who.  at  the  time 
of  its  execution,  \yere  members  of  the 
3  U  S  Enc— 45 


company.  The  machinery,  and  other 
movables,  were  taken  in  execution  by  the 
marshal  of  Rhode  Island,  under  an  execu- 
tion issued  on  a  judgment,  obtained  after 
tlie  mortgage,  against  the  company.  It 
was  held,  that  although,  the  mortgage 
was  not  valid,  as  the  deed  of  the  corpora- 
tion, it  was  sufficient  to  convey  a  title  to 
the  mortgagee  in  the  machinery.  Anthony 
V.  Butler,  13  Pet.  423.  10  L.  Ed.  229.  See 
post.   "Agents,"    II,    B,    3. 

7.  Partners.— Union  Bank  v.  Kansas 
City  Bank.  136  U.  S.  223,  34  L.  Ed.  341. 
See,  generally,  the  title  PARTNERSHIP. 

Missouri. — It  is  well  settled  by  the  de- 
cisions of  the  supreme  court  of  the  state 
of  Missouri  that  each  partner,  by  virtue 
of  the  relation  of  partnership,  and  of  the 
community  of  right  and  interest  of  the 
partners,  may,  without  the  concurrence  of 
his  copartners,  mortgage  the  partnership 
property  by  deed  of  trust'  to  secure  the 
payment  of  a  partnership  debt;  although 
one  partner  cannot  make  a  general  as- 
signment of  all  the  property  of  the  part- 
nersliip  for  distribution  by  the  assignee 
among  the  partnersliip  creditors,  retain- 
ing no  equity  of  redemption  in  the  part- 
nership. Union  Bank  v.  Kansas  C'ty 
Bank,  136  U.  S.  223.  34  L.  Ed.  341.  See 
tlie    title    PARTNERSHIP. 

8.  Agent.— .\nthony  v.  Butler.  13  Pet. 
4^3,  10  L.  Ed.  229.  See.  also,  Jones  <>'. 
Guaranty,  etc.,  Co..  101  U.  S.  622,  25  L. 
Ed.  1020.  See  the  title  PRINCIPAL 
AND  AGENT. 

Agent  of  corporation. — See  ante,  "Cor- 
poration," II.  13,  1;  post,  "Acquiescence 
and    Ratification,"    II,    N. 
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charged  with  notice  thereof  and  if  accompanied  by  dehvery  of  possession  to  the 
mortgagee,   would   seem   to  be   vaHd   against   third   persons.^ 

D.  Date.— See  post,  "Date,"  III,  D. 

E.  Defeasance. — A  chattel  mortgage  need  not  contain  an  expressed  condi- 
tion of  defeasance ;  that  attaches  to  every  conveyance  made  simply  for  security, 
and  it  is  unnecessary  to  state  that  which  the  law  implies. ^'^ 

F.  Seals. — A  seal  is  not  necessary  to  the  validity  of  a  chattel  mortgage  un- 
less required  by   statute.  ^^ 

G.  Consideration — 1.  Necessity  and  Sufficiency — a.  In  General. — A 
valuable  consideration  is  essential  to  the  validity  of  a  chattel  mortgage. i- 

b.    Future  Advances  and  Contingent  Debts. — Chattel  mcitgages  may  as  well 


9.  Writing.— Means  v.  Bank.  146  U.  S. 
620,    628.    36    L.    Ed.    1107. 

Equitable  mortgage. — See  post,  "Equi- 
table   Mortgage,"    II.    P. 

As  against  factors. — A  verbal  mortgage 
or  pledge  of  personal  property,  accom- 
panied by  a  delivery,  is  good  as  against 
factors,  irrespective  of  any  question  of 
notice.  Means  v.  Bank,  146  U.  S.  620, 
626  628.  36  L.  Ed.  1107.  See  the  title 
FACTORS  AND  COMMISSION  MER- 
CHANTS. 

A.  owned  cattle  which  B.  desired  to 
purchase.  A  bank  paid  the  purchase 
money  for  B.  to  A.,  who  delivered  the 
cattle  to  the  bank.  The  said  cattle  were 
consigned  to  C.  to  be  sold,  and  were 
shipped  to  hin  in  six  cars,  accompanied 
by  A.,  B.  and  D.  As  under  the  rules  of 
the  railroad  company,  a  pass  could  be  is- 
sued to  only  two  persons  on  account  of 
a  single  shipment  of  cattle,  a  bill  of  lad- 
ing for  four  of  the  cars  was  issued  by  the 
company  in  the  name  of  B.  A  bill  of  lad- 
ing was  to  be  issued  for  the  other  two 
cars  in  the  name  of  D.  D.  had  no  in- 
terest in  the  cattle.  The  cattle  in  the  six 
cars  were  delivered  to  C.  B.  drew  a  draft 
on  C.  against  the  shipment,  and  endorsed 
and  delivered  it  to  the  bank,  together 
with  the  bill  of  lading  for  the  four  cars. 
The  draft  and  bill  of  lading  were  pre- 
sented to  C,  but  the  draft  was  not  ac- 
cepted or  paid.  Several  hours  afterwards 
C.  sold  the  cattle  and  kept  the  proceeds, 
claiming  that  B.  was  indebted  to  him  on 
an  old  account.  It  was  held  that  there 
was  a  verbal  mortgage  to  the  bank  of  the 
two  car  loads  of  cattle,  and  that  D..  if 
representing  any  one,  represented  A.,  and 
through  him  the  bank.  Means  v.  Bank, 
146  U.  S.  620.  36  L.  Ed.  1107.  See  the 
titles  BILL  OF  LADING,  vol.  3,  p.  232; 
PLEDGE  AND  COLLATERAL  SECU- 
RITY. 

M).  Defeasance. — Reagan  v.  Aiken,  138 
U.  S.  109,  34  L.  Ed.  892;  Sawyer  v.  Tur- 
pin,  91  U.  S.  114,  23  L.  Ed.  235.  See  post, 
"Sale."    Ill,   B.  2,  b,    (4). 

11.  Seals. — Gibson  v.  Warden,  14  Wall. 
244.  2Q  L.  E.  797. 

"The  distinction  between  real  and  per- 
sonal property  and  between  the  means 
which    are    necessary    to    affect     them      is 


well  settled.  Personal  property,  accord- 
ing to  the  common  law,  could  always  be 
transferred  or  encumbered  without  the 
use  of  a  deed  for  that  purpose.  A  seal 
has  never  been  held  necessary  to  the 
validity  of  a  bill  of  sale.  A  chr.ttel  mort- 
gage is  onl}-  a  bill  of  sale  with  a  defeasance 
incorporated  in  it.  The  presence  or  ab- 
sence of  that  formality  is  wholly  imma- 
terial. In  the  case  before  us  it  may  be 
regarded  as  surplusage."  Gibson  v.  War- 
den, 14  Wall.  244,  20  L.  Ed.  797.  See 
post.  "In  General."  Ill,  B,  2,  b,  (4).  (a). 

Ohio. — Under  the  statutes  of  Ohio  au- 
thorizing chattel  mortgages,  a  seal  is  not 
necessary  to  their  validity.  Gibson  v. 
Warden,  14  Wall.  244,  20   L.   Ed.   797. 

"No  statute  of  Ohio  directs  how  a  chat- 
tel mortgage  shall  be  executed.  The 
statutes  regulating  such  instruments  are 
silent  upon  the  subject.  Our  attention 
has  been  called  to  no  local  adjudication 
touching  the  point.  In  an  elementary 
work  prepared  by  an  eminent  jurist  of 
that  state,  the  form  given  purports  a 
sealed  instrument,  and  has  a  seal  affixed 
to  it.  Such  instruments  in  Ohio  are 
usually  under  seal.  But  the  term  mort- 
gage used  in  the  statutes  does  not  im- 
port or  imply  that  a  seal  is  necessary.  In 
regard  to  chattels,  it  is  a  mortgage,  and 
not  a  deed  of  mortgage,  that  is  required." 
Gibson  V.  Warden.  14  Wall.  244,  2'46,  20 
L.    Ed.    797. 

12.  In  general. — Wood  v.  Weimar,  104 
U.  S.  786,  26  L.  Ed.  779.  See  the  titles 
CONTRACTS:  ^lORTGAGES  AND 
DEEDS  OF  TRUST. 

Interest  on  debt  already  paid. — A  chat- 
tel mortgage  to  secure  notes  given  for 
interest  on  a  mortgage  debt  which  is  al- 
ready paid,  is  void  as  against  attaching 
creditors,  the  notes  being  without  con- 
sideration. Wood  z'.  Weimar,  104  U.  S. 
786.    26    L.    Ed.    779. 

The  mortgagor  paid  the  interest  on  a 
certain  mortgage  debt  to  the  mortgagee. 
The  assignee  of  the  note  secured  by  the 
mortgage  took  from  the  debtor  other  notes 
for  that  interest  which  were  secured  by 
another  mortgage.  It  was  held  that  the 
latter  mortgage  did  not  make  the  notes 
themselves  of  any  avail  against  attaching 
creditors.  Wood  v.  Weimar,  1'14  U.  S. 
786,  26  L.   Ed.  779. 
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be  given  to  secure  future  advances  and  contingent  debts,  as  those  which  already 
exist  and  are  certain  and  due.^-^ 

Bona  Fides, — The  only  question  that  properly  arises  in  such  cases  is  the  bona 
fide  of  tlK2  transaction. i-* 

Description  of  Advances. — See  post,  "Description  of  Indebtedness  Secured  " 
II,  G,  2. 

2.  Description  of  Indebtedness  Secured. — A  chattel  mortgage  is  not  void 
because  it  does  not  truthfully  describe  the  indebtedness  secured. ^^ 


13.  Future  advances  and  contingent 
debts. — Conard  v.  Atlantic  Ins.  Co.,  1  Pet. 
386,    44],    7    L.    Ed.    189. 

At  common  law. — A  chattel  mortgage 
for  future  advances  was  recognized  as 
valid  by  the  common  law.  Jones  v.  Guar- 
anty, etc..  Co.,  101  U.  S.  622,  25  L.  Ed. 
1030;  Lawrence  v.  Tucker.  23  How.  14, 
16  L.  Ed.  474;  Conard  v.  Atlantic  Ins.  Co., 
1    Pet.   386,   7    L.    Ed.    189. 

"  'There  cannot  be  a  more  fair,  bona 
fide,  and  valuable  consideration  than  the 
drawing  or  endorsing  of  notes  at  a  fu- 
ture period,  for  the  benefit  and  at  the  re- 
quest of  the  mortgagors;  and  nothing  is 
more  reasonable  than  the  providing  a 
suflficient  indemnity  beforehand  (Tilg- 
ham,  C.  J.,  in  5  Binney  590,  Lyle  v.  Du- 
comb).'  Mr.  Justice  Story  declared,  in 
Leeds  v.  Cameron,  3  Sumn.  492,  that 
nothing  can  be  more  clear,  both  upon 
principle  and  authority,  than  that  at  the 
common  law  a  mortgage,  bona  fide  made, 
may  be  for  future  advances  by  the  mort- 
gagee as  well  as  for  present  debts  and 
liabilities.  I  need  not  do  more  upon  such 
a  subject  than  to  refer  to  the  cases  of 
the  United  States  v.  Hooe,  3  Cranch  73, 
2  L.  Ed.  370,  arKl  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  386,  448,  7  L.  Ed.  189."  Law- 
renc-e  v.  Tucker,  23  How.  14,  16  L.  Ed. 
474. 

Valid  unless  forbidden  by  local  law.— 
It  is  believed  that  chattel  mortgages  for 
future  advances  are  held  valid  throughout 
the  LTnited  States,  except  where  forbidden 
by  the  local  law.  Jones  v.  Guaranty,  etc.. 
Co..  101  U.  S.  622.  25  L.  Ed.  1030.  Sec, 
also,   the  title   COURTS. 

Mortgage  for  existing  debts  and  fu- 
ture advances. — "In  respect  to  the  valid- 
ity of  mortgages  for  existing  debts  and 
future  advances,  there  can  be  no  doubt, 
if  any  principle  in  the  law  can  be  con- 
sidered as  settled  by  the  decisions  of 
courts.  This  court  has  made  three  de- 
cisions directly  and  inferentially  in  sup- 
port of  them:  United  States  v.  Hooe,  3 
Cranch  73,  2  L.  Ed.  370;  Conard  v.  At- 
lantic Ins.  Co.,  1  Pet.  386,  448.  7  L-  Ed. 
189;  Shirras  v.  Caig.  7  Cranch  34,  3  L. 
Ed.  260."  Lawrence  v.  Tucker,  23  How. 
14.  27,  16  L.   Ed.  474. 

No  consideration  paid  at  execution. — 
A  chattel  mortgage  made  to  secure  a  note 
and  future  advances  in  addition  thereto 
is  not  invalidated  bv  the  fact  that  no  con- 
sideration was  paid  at  the  time  for  the 
note,  but  that  the  note  was  also  intended 


to  secure  future  advances,  so  that  no  con- 
sideration was  paid  for  the  mortgage  at 
the  time  it  was  executed.  Lawrence  v. 
Tucker,  23  How.  14,  16   L.  Ed.  474. 

The  principal  that  where  a  deed  is 
fatally  defective  for  the  want  of  a  suffi- 
cient consideration  to  support  it,  such  a 
consideration  subsequently  arising  may 
cure  the  defect  and  give  the  instrument 
validity,  and  that  it  is  not  necessary  to 
go  through  the  form  of  executing  a 
second  deed  to  take  the  place  of  first 
one;  applies  to  a  chattel  mortgage  for 
future  advances  after  all  the  advances 
had  been  made,  conceding  that  it  had  be- 
fore been  invalid  for  that  reason.  Jones 
V.  Guaranty,  etc.,  Co..  101  U.  S.  622,  25 
L.    Ed.    1030. 

A  corporation  of  New  York  having  au- 
thority to  mortgage  its  property  for  the 
purpose  of  carrying  on  its  business  is  not 
prohibited  by  the  laws  of  that  state  from 
executing  a  chattel  mortgage  to  secure  the 
payment  of  money  to  be  thereafter  ad- 
vanced. If  it  may  borrow  and  give  a 
mortgage  for  a  debt  antecedent  or  con- 
temporaneously created,  it  may  provide 
for  future  advances  as  it  may  need  them. 
Jones  V.  Guaranty,  etc.,  Co.,  101  U.  S  622 
25    L.    Ed.    1030. 

If  a  chattel  mortgage  given  by  a  cor- 
poration for  future  advances  be  ultra 
vires,  no  one  can  take  advantage  of  the 
defect  or  power  involved  but  the  state. 
As  to  all  other  parties,  it  must  be  held 
valid  and  may  be  enforced  accordingly. 
Jones  V.  Guaranty,  etc.,  Co.,  101  U  S 
622.  25  L.  Ed.  1030.  See  the  title  COR- 
PORATIONS. 

A  debt  upon  a  respondentia  bond  is 
not  of  too  contingent  a  nature  to  uphold 
a  chattel  mortgage,  as  collateral  security 
for  the  payment  of  it.  Conard  v.  Atlantic 
Ins.    Co.,    1    Pet.    386.   441,   7    L.    Ed.    189. 

14.  Bona  fides. — Conard  v.  Atlantic 
Ins.    Co.,    1    Pet.    386,    441,   7    L.    Ed.    189. 

15.  Description  of  indebtedness  secured. 
— Wood  7'.  Weimar,  104  U.  S.  7S(;.  20  L. 
Ed.  779,  citing  Shirras  v.  Caig,  7  Cranch 
34.  3  L.  Ed.  260.  See.  also,  Lawrence  v. 
Tucker,  23   How.    14.  16   L.    Ed.   474. 

A  chattel  mortgage  in  which  the 
amount  of  indebtedness  the  parties  in- 
tended to  secure  is  not  correctly  stated 
and  which  was  executed  in  good  faith  to 
secure  what  were  supposed  at  the  time  to 
be  valid  and  subsisting  obligations,  and 
with  no  intent  to  defraud  other  creditors, 
is    valid    although    it    does    not    truthfully 
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Several  Items  Making  up  Indebtedness. — A  misdescription  or  omission  of 
specitications  of  the  several  items,  which  make  up  the  indebtedness  intended  to 
be  secured  by  a  chattel   mortgage,  does   not  invalidate   the   instrument. ^^^ 

Mortgage' Securing  Future  Advances. — A  chattel  mortgage  need  not  state 
upon  its  face  that  it  was  given  to  secure  future  advances. ^"^ 

Parol  evidence  is  admissible  to  show  the  real  consideration  for  which  a 
chattel  mortgage  was  executed. ^^^ 


describe  the  indebtedness  secured.  Wood 
V.  Weimar,  104  U.  S.  786,  26  L.  Ed.  779. 
Misrepresentation  of  the  transaction  is 
liable  to  suspicion.  "But  if,  upon  inves- 
tigation, the  real  transaction  shall  appear 
tc  be  fair,  though  somewhat  variant  from 
that  which  is  described,  it  would  seem  to 
be  unjust  and  unprecedented  to  deprive 
the  person  claiming  under  the  deed  real 
equitable  rights,  unless  it  be  in  favor  of 
a  person  who  has  been  in  fact  injured 
and  deceived  bv  the  misrepresentation.'' 
Lawrence  v.  Tucker.  23  How.  14.  26.  IG 
L-  Ed.  474;  Wood  v.  Weimar,  104  U.  S. 
786,  26  L.  Ed.  779;  Jones  v.  Guaranty, 
etc.,  Co.,  101  U.  S.  622,  632,  25  L.  Ed. 
1030;  Shirras  z\  Caig,  7  Cranch  34,  3  L. 
Ed.    260. 

16.  Several  items  making  up  indebted- 
ness.—Wood  v.  Weimar,  104  U.  S.  786, 
26    L.    Ed.    779. 

The  indebtedness  intended  to  be  secured 
and  the  property  covered  was  correctly 
stated  but  the  several  items  which  made 
it  up  were  not  specified.  It  was  held 
that  the  mortgage  will  be  sustained  and 
enforced,  there  having  been  no  fraud  and 
subsequent  creditors  not  having  been  in- 
jured by  the  omission  of  specifications. 
The  court  said:  "Here  it  has  been  found 
that  all  was  fair.  It  was  material  for 
creditors  to  know  the  amount  of  the  in- 
debtedness secured,  and  the  property  cov- 
ered. These  are  truly  stated."  Wood  :'. 
Weimar.  104  U.  S.  786,  793,  26  L.  Ed. 
779. 

"To  enforce  his  mortgage,  the  mort- 
gagee mrst  prove  his  debt,  and  he  can 
recover  only  to  the  extent  of  what  he 
proves.  If  the  items  which  make  up  the 
debt  are  particularly  described  in  the 
mortgage,  it  may  save  trouble  in  estab- 
lishing the  facts;  but  if  there  has  been  no 
fraud,  and  subsequent  creditors  have  not 
been  injured  by  the  omission  of  specifica- 
tions, identity  may  be  established  by 
parol.  In  making  the  proof,  the  debt 
must  come  fairly  within  the  general  de- 
scription which  has  been  given;  but  if 
it  does,  and  the  identity  is  satisfactorily 
made  out,  the  mortgage  will  be  sustained 
where  good  faith  exists."  Wood  7. 
Weimar.  104  U.  S.  786.  793,  26  L.  Ed. 
779. 

17.  Mortgage  securing  future  advances. 
— Lawrence  v.  Tucker,  23  How.  14.  16  L. 
Ed.  474;  Shirras  z\  Caig,  7  Cranch  34,  3 
L.    Ed.    260. 

That  a  chattel  mortgage  given  to  secure 
the  payment  of  a  note  for  $.5,500  and  such 
advances   as  there  had  been  or  might  be 


made  within  two  years,  not  to  exceed  in 
all  an  indebtedness  of  $6,000,  was  in- 
tended to  secure  advances  to  the  amount 
of  $11,500,  may  be  proved  by  parol  evi- 
dence. The  parties  to  the  transaction  so 
understood  it,  and  acted  upon  it  accord- 
ingl3^  Lawrence  v.  Tucker.  23  How.  14. 
16    L.    Ed.    474. 

If,  upon  investigation,  the  real  trans- 
action shall  appear  to  be  fair,  no  ad- 
ditional equity  is  given  the  complainant 
by  the  variance  between  the  alleged  in- 
debtedness and  the  advances  which  were 
to  be  made.  Lawrence  v.  Tucker,  23  How. 
14,    26,    16    L.     Ed.    474. 

18.  Parol  evidence. — Lawrence  v. 
Tucker.  23  How.  14,  16  L.  Ed.  474;  Jones 
V.  Guaranty,  etc.,  Co..  101  U.  S.  622,  25 
L.  Ed.  1030.  See  the  title  PAROL  EVI- 
DENCE. 

Future  advances. — Parol  evidence  is 
admissible  to  show  that  advances  under  a 
corporation  mortgage,  which,  through 
clerical  errors,  secured  the  individual 
bond  of  the  president  of  the  corporation, 
were  applied  to  the  use  of  such  corpora- 
tion. Jones  V.  Guaranty,  etc..  Co.,  101  U. 
S.    622,    25    L.    Ed.    1030.' 

A.,  as  president  of  B.,  a  corporation, 
applied  to  C.  for  a  loan.  The  latter  then 
advanced  $50,000,  taking  therefor  a  note 
of  B.,  payable  to  the  order  of  D.  &  Co. 
— of  which  firm  A.  was  a  member — and 
bearing  their  endorsement.  A.  also  stipu- 
lated to  deliver  to  C.  B.'s  mortgage  on 
its  real  estate  for  $100,000,  as  security  for 
said  $50,000  and  for  any  further  loans 
from  C.  to  B.  The  execution  of  the 
mortgage  was  assented  to  in  writing  by 
B.'s  trustees  and  bj^  A.,  who  was  its 
creditor  to  a  large  amount  and  the  holder 
of  nearly  all  of  its  capital  stock.  The 
mortgage  describes  the  individual  obliga- 
tion of  A.  as  the  liability  to  be  secured, 
but  recites  that  its  execution  was  au- 
thorized to  secure  a  loan  of  $100,000;  that 
A.  had  given  to  C.  his  personal  bond  in 
that  sum  to  secure  advances  made  as 
therein  stipulated.  It  was  conditioned 
for  the  payment  by  B.  of  the  amount  that 
might  be  due  upon  the  instrument 
secured  by  it.  The  bond  bears  even  date 
with  the  mortgage.  It  recites  that  it  was 
given  to  cover  any  advances  made  or  to 
be  made  to  .\.  by  C.  to  the  amount  of 
$100,000  or  less,  on  condition  that  such 
advances  and  their  payment  should  be  in- 
dorsed thereon,  as  fixing  the  amount  of 
indebtedness,  for  all  of  which  certain 
premises  that  day  conveyed  by  B.  to  C. 
by  indenture  of  mortgage   shall  be  liable. 
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H.  Chattels  Which  May  Be  Mortgaged. — It  seems  that  all  chattel  property 
may  be  mortgaged.  The  chattels  naiiK'd  in  the  note  have  been  held  to  be  subject 
to  a  valid  chattel  mortgage. ^'^ 

1.  Description  of  Property  Covered — 1.  Necessity. — A  chattel  mortgage 
must  describe  the  property  covered. 2*^ 

2.  Certainty — a.  In  General. — The  description  of  the  property  covered  by  a 
chattel  mortgage  must  be  certain.-^ 

b.  Number  of  Articles  or  Anim-ols  Out  of  Larger  Number. — As  to  third  per- 
sons who  have  acquired  interests,  a  description  in  a  chattel  mortgage  of  a  given 
number  of  articles  or  animals  out  of  a  larger  number  is  not  sufficient.  But  such 
a  mortgage  is  valid  against  those  who  know  the  facts. -^ 


Upon  the  delivery  of  the  bond  and  mort- 
gage to  C,  B.'s  note  for  said  $."0,000  was 
renewed,  and  the  amount  thereof  indorsed 
on  the  bond  as  an  advance  of  that  date. 
The    bond    shows    two    other    advances    to 

A.  of  $25,000  each,  for  one  of  which  a 
note  of  B.  for  that  amoi:nt  payable  to 
his  order,  and  duly  indorsed,  was  de- 
livered as  collateral,  and  for  the  other  a 
warehouse  receipt  for  oil,  giyen  by  B.  to 
him.  The  receipt  proved  worthless,  and 
the  note  was  subsequently  renewed.  None 
of  B.'s  notes  were  paid,  but  the  money  ad- 
vanced  to  A.   was  used   for  the   benefit   of 

B.  It  was  held,  that  parol  evidence  is 
admissible  to  show  that  it  was  the  debt 
of  B.  and  not  that  of  A.  which  was  in- 
tended to  be.  and  is,  secured  by  the  mort- 
gage. Jones  V.  Gi'arantv.  etc..  Co.,  101 
U.  S.  622,  25  L.  Ed.  io:?o. 

19.  Building  upon  leased  bnd. — Sawyer 
V.   Turpin,    91   U.   S.    114.   23    L.    Ed.    235. 

Cargo. — Conard  v.  Atlantic  Ins.  Co.,  1 
Pet.  386,  7  L.  Ed.  189.  See  the  title 
SHIPS  AND   SHIPPING. 

Crop  of  cotton.— Butt  z'.  Ellett,  19  Wall. 
544.  22  L.  Ed.  183.  See,  also,  the  title 
CP-OPS. 

Furniture  of  a  hotel. — Lawrence  v. 
Tucker.  23  How.  14.  22.  16  L.  Ed.  474: 
Beall  V.  White,  94  U.  S.  382,  24  L.  Ed. 
173. 

Goods  in  a  retail  stcre. — Leavenworth 
Bank  v.  Hunt,  11  Wall.  301.  20  L.  Ed. 
190;  Robinson  v.  Elliott,  22  Wall.  513,  22 
L.    Ed.    758. 

Leasehold  estate. — Calvert  v.  Bradley, 
16   How.   5fi0,   14   L.   Ed.    loca. 

Livery  stock. — Thompson  v.  Eairbanks, 
196    U.  _S.    516.    49    L.    Ed.    577, 

Machinery  and  movables  in  a  mill  or 
factory. — Anthonv  v.  Butler.  13  Pet.  4"3, 
10  L.  Ed.  229;  Wilbur  v.  Almy.  12  How. 
180,    13    L.    Ed.    944. 

Pork  in  barrels. — Gibson  7:  Stevens,  8 
How.   384,    12    L.    Ed.   11-^3. 

Printing  press. — Webb  v.  Sharp,  13 
Wall.    14,   20   L.    Ed.    478. 

Safes.— Green  r.  Van  Buskirk.  7  Wall 
139,   19   L.    Ed.   109. 

Skins  at  a  tanner". — Hauselt  7'.  Harri- 
son.  105   U.    S.    401,    26    L.    Ed.    1075. 

Ship. — Rogart  v.  The  Steamboat  Jolin 
lay.  17  How.  399.  15  L.  Ed.  95;  Aldrich 
7'.  ^.tna  Co..  8  Wall.  491.  19  L.  Ed.  473; 
White's    Bank   v.    Smith,    7    Wall.    646,    19 


L.  Ed.  211;  Morgan  v.  Shinn,  15  Wall. 
105,  21  L.  Ed.  87;  Moore  v.  Simonds,  KiO 
U.  S.  145,  25  L.  Ed.  590.  See  the  title 
SHIPS    AND    SHIPPING. 

Slaves. — Bennett  v.  Butterworth,  12 
How.  367,  13  L.  Ed.  1026;  Fowler  v.  Mer- 
rill, 11  How.  375,  13  L.  Ed.  736;  Downs 
V.  Kissam.  10  How.  102.  13  L.  Ed.  346. 
See.    also,    the   title    SLAVES. 

Stockholder's  interest  in  corporation. — 
Dean  v.  Nelson,  10  Wall.  158,  19  L.  Ed. 
926.  See,  also,  the  title  STOCK  .\ND 
STOCKHOLDERS. 

Timber  when  cut. — Jcnnison  z\  Leonard. 
21  Wall.  302,  22  L.  Ed.  539.  See,  also, 
the    title    TREES    AND   TIMBER. 

20.  Necessity. — Gibson  v.  Warden,  14 
Wall.  244.  20  L.  Ed.  797;  Wood  v.  Weimar. 
104    U.    S.    786,   26    L.    Ed.    779. 

21.  Certainty. — Pennock  7'.  Coe.  23 
How.    117,    126,    16   L.    Ed.    436. 

22.  Number  of  articles  or  animals  out 
of  large  number. — Northwestern  Bank  :■. 
Freeman,   171   U.   S.  620,  43  L.    Ed.  307. 

Two  mortgages  respectively  covered 
5.000  and  1,000  head  of  sheep.  The  mort- 
gagor owned  fi,''00  head.  There  was  no 
way  of  identifying  those  included  from 
those  not  included  in  the  mortgage.  The 
mortgages  did  not  state  that  the  mort- 
gagor owned  a  greater  number  than  those 
lie  mortgaged,  but  the  fact  was  found  by 
the  court.  It  was  held  that  such  mort- 
gage is  valid  against  a  subsequent  mort- 
gagee having  actual  knowledge  of  the 
tracts.  Northwestern  Bank  7'.  Freeman, 
171    U.    S.    620,    43    L.    Ed.    307. 

Iowa. — This  is  the  rule  in  Iowa.  North- 
western Bank  7'.  Freeman.  171  U.  S.  620, 
627.    43    L.    Ed.    307. 

"Under  the  laws  of  Texas,  a  chattel 
mortgage  upon  property  sold  under  ex- 
ecution is  good  which  does  not  identify 
the  particular  property  covered  by  it.  but 
leaves  such  property  to  be  subsequently 
identified  by  selection  of  the  mortgagor. 
In  regard  to  this,  the  stMireme  court  of 
that  state  held  (92  Tex.  337)  that  the  chat- 
tel mortgage  upon  the  fifty  cows  with 
their  calves,  out  of  a  designated  herd  of 
one  hundred,  with  power  to  the  mortgagee 
to  sell  on  default,  gave  him  the  right  to 
select  such  cows  from  the  larger  num- 
ber; and  that  such  mortgage,  implying, 
as  it  did.  a  power  of  selection  on  the  part 
of  the  mortgagee,   was,   when   duly  regis- 
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c.  Subsequently-Acquired  Property.— A  clause  in  a  mortgage  which,  subjects 
subsequently-acquired  property  to  the  lien  of  the  mortgage  is  a  valid  clause^s 
where  no  rule  of  law  is  infringed,  and  the  rights  of  third  persons  are  not  preju- 
diced. Courts  of  equity  will,  in  such  cases,  give  effect  to  mortgages  of  subse- 
quently-acquired property.-^ 

Not  Void  for  Uncertainty. — Such  mortgage  is  not  void  on  the  ground  of 
uncertainty  as  to  the  property  described  or  attempted  to  be  described  therein  and 
conveyed  "to  the  mortgagee.-^ 


tered.  notice  of  his  rights  to  the  pur- 
chaser of  the  mortgagor's  interest — fol- 
lowing in  these  particulars  Oxsheer  v. 
Watt,  91  Tex.  124.  That  this  was  no  new 
doctrine  in  the  state  of  Texas  is  also  evi- 
dence from  the  case  of  Elliott  v.  Long, 
77  Tex.  467,  decided  in  1890.  *  *  *  See, 
also,  Woftord  v.  McKenna,  23  Tex.  36, 
46.  We  are  referred  to  two  cases  which 
apparently  conflict  with  these.  Cleveland 
V.  Williams,  29  Tex.  204,  212,  and  ]\Ioss 
V.  Sanger.  12  S.  W.  Rep.  616,  but  if  any 
such  conflict  existed,  it  was  for  the  su- 
preme court  to  settle  it,  as  it  seems  to 
have  done  in  Elliott  v.  Long,  by  over- 
ruling the  former  cases."  Avery  v.  Pop- 
per.   179    U.    S.    305.    315,   45    L.    Ed.    203. 

83.  Subsequently-acquired  property. — 
Rear  Lake,  itc,  Co.  t".  Garland,  164  U. 
S.  1,  15,  41  L.  Ed.  327;  Toledo,  etc.,  R. 
Co.  V.  Hamilton.  134  U.  S.  296,  33  L.  Ed. 
905;  Central  Trust  Co.  v.  Kneeland,  13S 
U  S  414,  34  L.  Ed.  1014;  Galveston,  etc., 
R.  Co.  V.  Cowdrey,  11  Wall.  459,  481.  20 
L.  Ed.  199;  Thompson  v.  White  Water 
Valley  R.  Co..  132  U.  S.  68,  33  L.  Ed.  253; 
Myer  v.  Car  Co.,  102  U.  S.  1,  10,  26  L.  Ed. 
59;  Dunham  v.  Cincinnati,  etc..  R.  Co.,  1 
Wall.    254,    17    L.    Ed.    584. 

A  mortgage  of  railroad  property  which 
includes  future  receipts  for  transporta- 
tion and  subsequently-acquired  rolling 
stock  is  valid  in  equity  as  to  the  subse- 
quently-acquired property.  Pennock  v. 
Coe,   23    How.   117,   128,   16   L.    Ed.   436. 

A  railroad  company  authorized  to  bor- 
row money  and  issue  their  bonds,  to  en- 
able themselves  to  finish  and  stock  the 
road,  may  mortgage  as  security  not  only 
the  then-acquired  property,  but  such  as 
may  be  acquired  in  future.  Pennock  7'. 
Coe,  23  How.  117.  16  L.  Ed.  436.  See 
post,  "Railroad,"  IIL  C.  3,  b,  (2),  (a), 
aa,    (bb). 

Crops. — During  the  civil  war  two  citi- 
zens of  the  United  States,  residing  in 
loyal  states,  could  make  a  valid  mortgage 
of  cotton  growing  on  a  plantation  within 
one  of  the  insurgent  states.  Briggs  v. 
United  States,  143  U.  S.  346,  36  L.  Ed. 
ISO.  See  post,  "Crops,"  IH,  C.  3.  b.  (2), 
(a),  aa.  (cc).  See  also,  the  titles  CROPS; 
ILLEGAL   CONTRACTS. 

24.  Reall  v.  White.  94  U.  S.  382,  24  L. 
Ed.  173;  Pennock  v.  Coe,  23  How.  117,  128, 
16  L.  Ed.  436.  See  post,  "When  Mortgage 
Attaches,"   IH,   C,   3,  b,   (l). 

"Grants  or  conveyances  of  the  kind 
may,  in  certain  cases,  be  valid,  subject  to 


those  conditions,  or,  to  speak  more  ac- 
curately, the  law  will  permit  the  grant  cr 
conveyance  to  take  effect  upon  the  prop- 
erty when  it  is  brought  into  existence  and 
belongs  to  the  grantor,  in  fulfillment  of 
an  express  agreement,  if  founded  on  a 
good  consideration,  and  it  appears  that 
no  rule  of  law  is  infringed  and  the  rights 
of  third  persons  are  not  prejudiced.  Story, 
Eq.  Jur.  (9th  Ed.),  §  1040;  Dunham  v. 
Cincinnati,  etc.,  R.  Co.,  1  Wall.  254,  17 
L.  Ed.  584;  United  States  v.  New  Or- 
leans Railroad,  12  Wall.  362,  20  L.  Ed. 
434.  Decided  cases  may  be  found  where 
the  rule,  as  stated  in  the  preceding  cita- 
tions, is  greatly  qualified,  and  others 
where  it  is  expressly  denied,  if  applied  in 
the  ordinary  business  transactions.  Otis 
r.  Sill,  9  Barb.  Ill;  Mogg  v.  Baker,  3  M. 
&  W.  198;  Winslow  v.  Ins.  Co.,  4  Met. 
316;  Jones  v.  Richardson.  10  Met.  481; 
Lunt  z:  Thornton,  1  Man.  Gr.  &  Sc.  385. 
Were  it  necessary  to  reconcile  the  de- 
cisions upon  the  subject,  the  effort  would 
be  involved  in  difficulty."  Beall  v.  White, 
94   U.    S.   382,   387,   24   L.    Ed.    173. 

25.    Net  void  for  uncertainty. — Pennock 
V.   Coe.  23   How.  117.   16  L.   Ed.  436. 

Certain  railway  locomotives  and  cars, 
claimed  to  be  subject  to  a  railroad  mort- 
gage, were  levied  on  under  execution. 
The  description  in  the  mortgage  began 
by  conveying  "all  the  following  present 
and  future-acquired  property  of  the  said 
parties  of  the  first  part;"'  and  after  speci- 
fj'ing  the  road  and  the  several  parts  of  it, 
together  with  the  rolling  stock,  there  is 
added,  "and  all  other  personal  property, 
right  thereto,  and  interest  therein."  It 
was  contended  that  the  mortgage  was 
void,  on  the  ground  of  uncertainty  as  to 
the  propertj-^  described  or  attempted  to 
be  described  therein  and  conveyed  to  the 
iTiortgage.  It  was  held  that  as  to  the  lo- 
comotives and  cars  levied  on,  which  are 
articles  specifically  enumerated,  the  only 
uncertainty  existing  in  respect  to  them 
arises  out  of  their  nonexistence  at  the 
date  of  the  mortgage;  and  that  an  un- 
certainty of  this  character  does  not  avoid 
the  mortgage.  In  reference  to  the  clause 
reading  "all  other  personal  property, 
right  thereto  and  interest  therein,"  the 
court  said:  "This  clau=e,  probably,  from 
the  connection  in  which  it  is  found,  was 
intended  to  refer  to  property  appurtenant 
to  the  road,  and  employed  in  its  opera- 
tion, and  which  had  not  been  enumerated; 
and  if   so,    the   better   opinion,   perhaps,   is 
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Validity  a  Local  Question. — Whether  and  to  what  extent  a  chattel  mortgage 
covering  after-acquired  ]:)ro])erty  is  vahd,  is  a  local  question,  and  the  decisions 
of  the  state  court  will  be  followed  by  the  supreme  court  in  such  case.-*^ 

J.  Acknowledgment  or  Proving. — Acknowledgment  or  proving  before  wit- 
nesses is  essential  to  the  validity  of  a  chattel  mortgage  as  against  creditors  and 
subsequent  purchasers. 2" 

As  between  Parties  and  Persons  with  Notice. — As  a  general  rule,  as  be- 
tween the  parties,  and  as  against  persons  having  actual  notice  thereof,  a  chattel 
mortgage  is  valid  without  acknowledgment.--^ 

Purpose. — A  chattel  mortgage  should  be  acknowledged  for  the  purpose  of  au- 
thenticating it  for  record. 29 

A  substantial  compliance  with  a  statute  requiring  chattel  mortgages  to  be 
acknowledged  is  all  that  is  required,  but  if  the  acknowledgment  does  not  sub- 
stantially comply  with  the  statutory  form,  the  mortgage  will  be  void  as  to  sub- 
sequent purchasers  and  mortgagees  in  good  faith.^^* 

K.   Recording  or  Filing- — 1.  Rule  as  to  ConstructioxX  of  Statutes. — The 


that  it  would  be  bound  by  the  mortgage 
even  as  against  judgment  creditors.  But 
it  is  unimportant  to  express  any  opinion 
upon  the  question,  as  the  property  in  this 
case  (the  locomotives  and  cars)  levied  on 
are  articles  specifically  enumerated." 
Pennock  v.  Coe,  23  How.  117,  16  L.  Ed. 
436.  See  post.  "Railroad,"  III,  C,  3.  b, 
(2),    (a),    aa.    (bb). 

26.  Validity  a  local  question. — Thomp- 
son V.  Fairbanks.  196  U.  S.  516,  522,  49 
L.  Ed.  577;  Dooley  v.  Pease,  180  U.  S. 
126.  45  L.  Ed.  457.  See,  also,  Humphrey 
V.  Tatman.  198  U.  S.  91.  49  L.  Ed.  957. 
See.   also,   the    title    COURTS. 

Iowa. — The  Code  of  Iowa,  §  1283,  au- 
thorized mortgages  of  property  after- 
wards to  be  acquired,  and  made  them  as 
valid  and  effectual  as  if  the  property 
were  in  possession  at  the  time  of  the  ex- 
ecution thereof.  Myer  v.  Car  Co.,  102  U. 
S.    1,    10.   26    L.    Ed.    59. 

In  Vermont  it  is  held  that  such  a  mort- 
gage is  good.  Thompson  v.  Fairbanks, 
196   U.   S.   516.    522,    40    L.    Ed.    577. 

27.  Acknowledgment  or  proving. — 
Hodgson  V.  Butts,  3  Cranch  140,  2  L.  Ed. 
391. 

Virginia. — In  Virginia  a  chattel  mort- 
gage has  been  held  void  as  to  creditors 
and  subsequent  purchasers,  unless  ac- 
knowledged or  proved  by  the  oaths  of 
three  witnesses  in  the  same  manner  as 
conveyances  of  land  are  required  to  be 
acknowledged  and  proved.  Hodgson  v. 
Butts,   3   Cranch   140,  2   L.    Ed.   391. 

.-Xn  act  of  the  legislature  of  Virginia  re- 
quired "among  other  enumerated  convey- 
ances, 'that  all  deeds  of  trust  and  mort- 
gages whatsoever'  shall  be  void  as  to  cred- 
itors and  subsequent  purchasers,  if  not 
acknowledged  or  proved,  and  recorded 
'according  to  the  directions  of  the  act.'  " 
It  was  held  that  although  terms  descrip- 
tive of  personal  estate  are  omitted,  the 
word  "whatsoever"  would  comprehend  a 
mortgage  of  a  personal  chattel,  as  well 
as  of  land,  if  not  restrained  by  other 
words  manifesting  an  intent  to  restrain 
them.      It    had    been     argued      that      such 


mortgages  only  as  convey  lands  were 
comprehended  within  the  act.  The  court 
said:  "The  act,  it  must  be  acknowledged, 
is  very  obscurely  penned,  in  this  particu- 
lar respect,  and  there  is  so  much  strength 
in  the  argument  for  confining  it  to  mort- 
gages of  lands,  that,  if  a  mortgage  of  a 
personal  chattel  could  be  brought  within 
the  provisions  of  any  other  act.  the  court 
would  be  disposed  to  adopt  the  construc- 
tion contended  for.  *  *  *  In  a  country 
where  mortgages  of  a  particular  kind  of 
personal  property,  are  frequent,  it  can 
scarcely  be  supposed  that  no  provision 
would  be  made  for  so  important  and  in- 
teresting a  subject.  The  inconvenience 
resulting  from  the  total  want  of  such  a 
provision  would  certainly  be  great;  and 
the  court,  therefore,  ought  not  to  suppose 
the  case  to  be  entirely  omitted,  if  there 
be  any  legislative  act  which  may  fairly  be 
construed  to  comprehend  it.  The  act 
concerning  conveyances,  although  not 
penned  with  that  clearness  which  is  to  be 
wished,  does  yet  contain  terms  which  are 
sufficient  to  embrace  the  case,  and  the 
best  judicial  opinions  of  that  state  con- 
cur in  this  exposition  of  it.  Although 
the  point  was  not  directly  decided  in  the 
case  of  Hill  v.  Claiborne,  the  court  of  ap- 
peals appear  to  have  proceeded  on  this 
construction;  and  judge  Tucker,  in  dis- 
cussing this  subject,  avows  the  same  opin- 
ion." Hodgson  V.  Butts,  3  Cranch  140 
157,  2   L.   Ed.   391. 

28.  Moore  v.  Simonds,  100  U.  S  145 
25    L.    Ed.    590. 

29.  Moore  v.  Simonds,  100  U.  S  145 
25    L.    Ed.    590. 

30.  Substantial    compliance. — Kelly     v. 

Calhoun.   95   U.    S.   710.    24    L.    Ed.    544. 

Certificate. — A  law  requiring  the  officer 
to  be  "personally  acquainted"  with  the 
mortgagor  is  complied  with  by  stating  in 
the  certificate  that  the  mortgagor  is  "per- 
sonally known"  to  him.  Kelly  f  Cal- 
houn, 95  U.  S.  710.  24  L.  Ed.  '544  See 
the  title  ACKNOWLEDGMENTS,  vol 
1,  p.  87. 
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construction  put  upon  a  statute  as  to  filing  or  recording  chattel  mortgages  by  the 
courts  of  the  state  is  to  control  the  federal  courts.-' ^ 

2.  Object. — The  object  of  the  recording  act  is  to  give  notice  to  subsequent 
purchasers.^  2 

3.  Necessity — a.  As  hetzvecn  the  Parties. — A  chattel  mortgage  is  valid  and 
effective  without  registration,  as  between  the  original  parties  thereto  i^^  though 
no  possession  be   taken   under   it.^"* 

b.  As  against  Assignees  of  Mortgagor — (1)  //;  General. — A  chattel  mortgage 
is  not  void  for  want  of  record  in  favor  of  assignees  of  the  mortgagor.^^ 

(2)  Assignee  in  Bankruptcy. — A  chattel  mortgage  is  not  avoided  in  favor  of 
an  assignee  in  bankruptcy  by  reason  of  failure  to  file  it  pursuant  to  statute.  The 
failure  so  to  file  it  does  not  impair  its  validity  as  between  the  mortgagee  and  the 
assignee  in  bankruptcy  of  the  mortgagor.  Assignees  in  bankruptcy'  are  neither 
purchasers  nor  creditors  in  good  faith.^^ 

c.  As  aqainst  Creditors  and  Pnrehasers — (1)  Subsequent  Creditors  and  Pur- 
chasers—  (a)   /;/  General. — A  chattel  mortgage  not  recorded  as  required  by  stat- 


31.  Construction  of  state  courts  con- 
trols.—Cutler  v.  Huston,  158  U.  S.  423, 
39  L.  Ed.  1040.     See  the  title  COURTS. 

32.  Object.— Anthony  v.  Butler,  13  Pet. 
423,  10  L.  Ed.  229.  See  People's  Sav. 
Bank  v.  Bates,  120  U.  S.  556,  30  L.  Ed. 
754;  Heryford  z'.  Davis.  102  U.  S.  235, 
26  L.  Ed.  160. 

33.  As  between  the  parties. — Sawyer  v. 
Turpin.  91  U.  S.  114,  23  L.  Ed.  235;  Stew- 
art V.  Piatt,  101  U.  S.  731,  25  L.  Ed.  816; 
Hauselt  v.  Harrison,  105  U.  S.  401.  406, 
26  L.  Ed.  1075;  York  Mfg.  Co.  v.  Cassell, 
201  U.  S.  344,  351,  50  L.  Ed.  782;  Hery- 
ford V.  Davis,  102  U.  S.  235.  26  L.  Ed.  160; 
Moore  v.  Simonds.  100  U.  S.  145,  25  L. 
Ed.  590;  Anthony  v.  Butler.  13  Pet.  423, 
10  L.  Ed.  229;  Gibson  v.  Warden,  14  Wall. 
244.  20  L.  Ed.  797.  See.  also,  Fosdick  v. 
Schall,  99  U.  S.  235,  25  L.  Ed.  339;  Myer 
V.    Car   Co..    102   U.   S.    1.   26  L.   Ed.   59. 

Ohio.— York  Mfg.  Co.  v.  Cassell,  201 
U.   S.   344.  351.   50  L.   Ed.   782. 

A  mortgage  of  a  vessel  of  the  United 
States.— Moore  v.  Simonds.  100  U.  S.  145. 
25  L.  Ed.  590.  See  the  title  SHIPS  AND 
SHIPPING. 

Mortgage  in  form  of  bill  of  sale. — A 
conveyance  of  personal  property  by  a 
bill  of  sale  absolute  in  its  terms,  having 
no  condition  or  defeasance  expressed,  but 
which  was  understood  by  the  parties  to 
be  a  security  for  a  debt  due.  and  which 
is  in  substantial  legal  effect,  though  not 
in  form,  a  chattel  mortgage,  is  operative 
between  the  parties  though  not  recorded. 
Sawyer  v.  Turpin.  91  U.  S.  114,  23  L. 
Ed.  235.  See  ante,  "Sale,"  III,  B.  2, 
b,    (4). 

34.  Sawyer  r.  Turpin,  91  U.  S.  114. 
119.    23    L.    Ed.    235. 

Massachusetts. — The  recording  statute 
of  Massachusetts,  enacted  in  1836.  con- 
tains a  clear  recognition  of  the  validity  uf 
an  unrecorded  chattel  mortgage,  as  be- 
tween the  parties  to  it;  though  no  pos- 
session be  taken  under  it;  and  the  gen- 
eral statutes  of  the  state,  enacted  in  1860 
(Gen.  Stat.  769,  ch.  151),  contain  the 
same    recognition.       After     making      pro- 


vision for  the  registration  of  mortgage^ 
of  personal  property,  the  language  of  the 
statute  is  as  follows:  "Unless  a  mort- 
gage is  so  recorded,  or  the  property 
mortgaged  is  delivered  to  and  retained  by 
the  mortgagee,  it  shall  not  be  valid  against 
any  person,  other  than  the  parties  thereto. 
except  as  provided  in  the  following  sec- 
tion." The  exception  extends  onlj'  to 
mortgage  contracts  of  bottomy,  or  re- 
spondentia, to  transfers,  assignments,  ©r 
hypothecations  of  ships  or  vessels,  and 
to  transfers  in  mortgage  of  goods  at  sea 
or  abroad.  Sawyer  v.  Turpin.  91  U.  S. 
114.    119,   23    L.    Ed.   235. 

35.  Assignees  generally. — Stewart  v. 
Piatt,  101  U.  S.  731,  25  L.  Ed.  816.  But 
see,  Leavenworth  Bank  v.  Hunt.  11  Wall. 
391.  20  L.  Ed.  190.  See  the  title  ASSIGN- 
MENTS,  vol.   2.   p.   588. 

36.  Assignee  in  bankruptcy. — Stewart 
V.  Piatt,  101  U.  S.  731,  25  L.  Ed.  816; 
Hauselt  v.  Harrison,  105  U.  S.  401.  26  u. 
Ed.  1075;  Gibson  v.  Warden,  14  Wall. 
244.  20  L.  Ed.  797;  Thompson  v.  F?ir- 
banks,  196  U.  S.  516,  41  L.  Ed.  577.  See 
the  title  BANKRUPTCY,  vol.  2.  p.   894. 

A  chattel  mortgasre  executed  in  Ohio 
before,  but  filed  within,  four  months  be- 
fore filing  a  petition  in  bankruptcy,  is  not 
void  as  to  an  assignee  in  bankruptcy  of  the 
mortgagor.  Gibson  v.  Warden,  14  Wall. 
244.  20  X   Ed.  797. 

Where  property  subject  to  a  chattel 
mortgage  is  converted  into  money,  the 
lien  of  the  mortgage  follows  the  fund  into 
the  hands  of  the  assignees  in  bankruptcy'' 
of  the  mortgagor,  and  binds  it  there  in  all 
respects  as  it  bound,  before  conversion, 
the  property  which  the  fund  represenrs. 
Gibson  V.  Warden.  14  Wall.  244,  250.  20  L. 
Ed.  797. 

In  Leavenworth  Bank  v.  Hunt,  11  Wall. 
391,  395.  20  L.  Ed.  190.  and  in  Robinson  v. 
Elliott,  22  Wall.  513.  22  L.  Ed.  758.  assign- 
ees in  bankruptcy  representing  their 
creditors  were  allowed  to  avoid  unre- 
corded chattel  mortgages  which  were 
fraudulent  as  to  creditors,  although  the 
bankrupt  himself  could  not. 
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ute  is  void  as  against  creditors  and  subsequent  purchasers  and  mortgagors.-"'" 
It  has  been  so  held  in  the  following  states  i-'"*  Illinois,-'^'''  Indiana,*"^  lowa,^^ 
Kansas/-  Massachusetts,^^  Michigan.^^  Missouri.^'^  New  York,^"  North  Car- 
olina/"  Ohio/s  Rhode  Island/^  Utah/"^  X'irginia.^i 


37.  Subsequent  creditors  and  purchas- 
ers.—Stewart  V.  Piatt,  101  U.  S.  731,  25 
L.  Ed.  816;  Leavenworth  Bank  v.  Hunt.  11 
Wall.  391,  395.  20  L.  Ed.  190;  Hodgson  v. 
Butts,  3  Cranch  140,  2  L.  Ed.  391;  Means 
T'.  Dowd,  128  U.  S.  273,  32  L.  Ed.  429; 
Sawyer  v.  Turpin,  91  U.  S.  114,  23  L.  Ed. 
235. 

Recording  in  the  proper  place  is  essen- 
tial to  the  validity  of  a  chattel  mortgage 
as  against  creditors  and  subsequent  pur- 
chasers or  mortgagees.  Hodgson  t. 
Butts,  3  Cranch  140.  2  L.  Ed.  391;  Means 
V.  Dowd,  128  U.  S.  273,  32  L.  Ed.  429; 
Stewart  v.  Piatt.  101  U.  S.  731.  25  L.  Ed. 
816. 

Bill  of  sale. — .\n  unrecorded  bill  of  sale 
which  is  in  effect  a  chattel  mortgage,  no 
possession  having  been  taken  by  the 
vendee,  is  no  protection  against  attaching 
creditors.  Sawyer  v.  Turpni,  91  U.  S.  114, 
23   L.   Ed.   235. 

38.  Required  by  all  states. — The  law  of 
all  the  states  pro\'ides  for  the  recording 
of  chattel  mortgages.  Means  7'.  Dowd, 
128  U.  S.  273.  287,  32  L.  Ed.  429. 

39.  Illinois. — The  statutes  of  Illinois 
provide,  that  mortgages  on  personal  prop- 
erty have  no  validity  against  the  rights 
and  interests  of  third  persons,  without  be- 
ing acknowledged  and  recorded,  unless 
the  property  be  delivered  to  and  remain 
with  the  mortgagee.  And  so  strict  have 
the  courts  of  Illinois  been  in  construing 
the  statute  concerning  chattel  mortgages, 
that  they  have  held,  if  the  mortgage  can- 
not be  acknowledged  in  the  manner  re- 
quired bv  the  act.  there  is  no  way  of  mak- 
ing it  efifective.  except  to  deliver  the  proo- 
erty.  Green  v.  Van  Buskirk,  7  Wall.  139, 
146,  19  L.  Ed.  109.  See.  also,  Aldrich  v. 
^tna  Co.,  8  Wall.  491,  19  L.  Ed.  473; 
White's  Bank  v.  Smith.  7  Wall.  646,  19  L. 
Ed.  211;  Myer  v.  Car  Co.,  102  U.  S.  1,  26 
L.  Ed.  59;  Fosdick  v.  Schall.  99  U.  S.  235. 
25  L.   Ed.  339. 

40.  Indiana.— Robinson  v.  Elliott,  22 
Wall.   513,   526.  22   L.   Ed.   758. 

41.  Iowa.— Myer  v.  Car  Co.,  102  U.  S. 
1,  26   L.   Ed.   59. 

42.  Kansas — Under  the  statute  of  Kan- 
sas, a  chattel  mortgage,  which  was  never 
'deposited  as  required  by  law,  is  void  as 
against  creditors.  Leavenworth  Bank  v. 
Hrnt.  11  Wall.  391,  394,  20  L.  Ed.  190; 
Etheridge  v.  Sperry.  139  U.  S.  266.  35  L. 
Ed.    171. 

43.  Massachusetts. — Sawyer  v.  Turpin, 
91  U.   S.   114.  23   L.   Ed.  235. 

44.  Michigan. — The  Michigan  acts  pre- 
scribe that  where  mortgages  of  chattels 
are  not  accompanied  by  immediate  deliv- 
ery and  followed  by  an  actual  and  con- 
tinued change  of  possession,  they  shall  be 
void  as  against  creditors  and  subsequent 
purchasers  in  good  faith,  unless  copies  are 


filed  in  the  proper  office.  Wood  v.  Wei- 
mar. 104  U.  S.  786,  26  L.  Ed.  779;  Cutler 
V.  Huston,  158  U.  S.  423,  427,  39  L.  Ed. 
1040. 

It  has  been  held  that  the  object  of  the 
statute  of  Michigan  is  to  protect  those 
who  have  acquired  rights  under  the  cir- 
cumstances which  would  render  them  lia- 
ble to  be  defrauded  unless  protected 
against  instruments  of  which  they  knew 
nothing  when  acquiring  their  rights. 
People's  Sav.  Bank  v.  Bates,  120  U.  S. 
556.  30  L.  Ed.  754.  See  ante.  •'Object.' 
II,   K,  2. 

45.  Missouri. — Ileryford  v.  Davis,  102 
U.   S.  235,  243,  26  L.  Ed.  160. 

The  plain  purpose  of  this  statute  of 
Missouri  was  to  render  secret  liens  upon 
personal  property  incfTectual  as  against 
purchasers  or  creditors.  Heryford  ;•. 
Davis,  102  U.  S.  235.  243.  26  L.  Ed.  160. 
See   ante,   "Object,"   II,    K.  2. 

46.  Nev/  York.— The  laws  of  New  York 
provide  that  every  mortgage  or  convey- 
ance, intended  to  operate  as  a  mortgage 
of  goods  and  chattels,  which  is  not  ac- 
companied by  an  immediate  delivery;  and 
followed  by  an  actual  and  continued 
change  of  nossession  of  the  things  mort- 
gaged, shall  be  absolutely  void,  as  against 
the  creditors  of  the  mortgagor,  and  .'-s 
against  subsequent  purchasers  and  mort- 
gagees in  good  faith,  unless  the  mortgage, 
or  a  true  copy  thereof,  shall  be  filed  as  di- 
rected in  the  act.  Stewrrt  v.  Piatt.  101  U. 
S.  731.  737.  25  L.  Fd.  816;  Aldrich  V. 
^tna,  Co.,  8  Wall.  491,  19  L.  Ed.  473; 
W^hite's  Bank  v.  Smith,  7  Wall.  646,  19  L. 
Ed.  211. 

47.  North  Carolina. — Means  v.  Dowd. 
128  U.  S.  273.  32   L.   Ed.  429. 

48.  Ohio. — The  statute  of  Ohio  deprives 
a  chattel  mortgage  of  effect  until  "de- 
posited"— as  to  creditors,  subsequent  pur- 
chasers, and  mortgagees  in  good  faith. 
Gibson  V.  Warden,  14  Wall.  244,  249.  20  L. 
Ed.  797. 

49.  Rhode  Island. — It  is  provided  by 
the  statute  of  Rhode  Island  of  January. 
1834.  that  no  mortgage  of  personal  prop- 
erty, except  as  between  the  parties,  shall 
be  valid,  unless  possession  accompany  the 
deed,  or  it  be  recorded  in  the  office  of  the 
town  clerk.  Anthonv  v.  Butler.  13  Pet. 
423.   10   L.   Ed.   229. 

50.  Utah. — Broom  v.  Armstrong.  137  U. 
S.   266,   276,   34    L.    Ed.   648. 

51.  'Virginia. — .\  mortgage  of  chattels, 
in  Virginia,  is  void  as  to  creditors  and 
subsequent  purchasers,  unless  it  be  re- 
corded in  the  same  manner  as  convey- 
ances of  land  are  required  to  be  re- 
corded. Hodgson  z\  Biitts.  3  Cranch  140. 
2  L.  Ed.  391;  United  States  Bank  v.  Lee, 
13  Pet.  107,  122,  10  L.  Ed.  81. 
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(b)  Purchase  Money  Mortgage — aa.  /;;  General. — A  mortgage  on  personal 
property,  sold  and  delivered  to  the  vendee,  to  secure  the  purchase  price  thereof, 
must  be  recorded  according  to  the  chattel  mortgage  law  of  the  state  where  the 
mortgagor    resides.^- 

bb.  A'ote  Retaining  Title  to  Secure  Purchase  Money. — After  an  absolute  sale 
of  personal  property  notes  given  to  the  vendor  for  part  of  the  purchase  price, 
which  provide  that  title  shall  not  vest  in  the  vendee  until  the  purchase  price  is 
paid  in  full,  constitute  a  mortgage  which,  if  not  recorded  pursuant  to  the  stat- 
ute, is  void  as  to  other  mortgagees  without  notice  and  for  value. ^^^  Such  a  note 
cannot  revest  the  title  in  the  vendor  as  to  intervening  mortgagees  for  value  of 
the  vendee  who  have  recorded  their  mortgages  without  notice  of  the  claim  of 
the  note  holder.^'* 

Note  Given  at  Time  of  Sale. — See  post,  "Conditional  Sale,"  III,  B,  2,  b, 
(4),  (b). 

cc.  In  Illinois — (aa)  In  General. — Under  the  statute  of  Illinois,  a  mortgage 
on  personal  property,  sold  and  delivered  to  the  vendee,  given  to  secure  the  pur- 
chase money,  must  be  recorded  according  to  the  chattel-mortgage  act  of  that 
sta'ic  in  order  to  preserve  the  lien  against  third  persons.^"* 

"Whether  the  Party  to  It  Be  a  Resident  or  Nonresident. — The  statute 
of  Illinois  requires  that  the  instrument  of  conveyance,  if  it  have  the  effect  to  pre- 
serve a  mortgage  or  lien  on  the  property,  must  be  recorded,  whether  the  party 
to  it  be  a  resident  or  nonresident  of  the  state.  If  this  be  not  done,  the  instru- 
ment, so  far  as  third  persons  are  concerned,  has  no  validity.^^ 

(bb)  Conditional  Sale  or  Lease — aaa.  In  General. — The  courts  of  Illinois 
have  uniformly  held  that  contracts  of  conditional  sales  are  in  effect,  so  far  as 
the  chattel  mortgage  acts  are  concerned,  the  same  as  though  a  formal  bill  of  sale 
had  been  executed  and  a.  mortgage  given  back  to  secure  the  purchase  money.^'^ 


52.  Purchase  money  mortgage. — Hervey 
V.  Rhode  Island,  etc.,  Works.  93  U.  S.  664, 
23  L.  Ed.  1003;  Fosdick  v.  Schall,  99  U.  S. 
235.  250,  25  L-  Ed.  339;  Myer  v.  Car  Co., 
102  U.  S.  1.  26  L.  Ed.  59;  Heryford  v. 
Davis.  102  U.  S.  235,  26  L.  Ed.  160. 

Iowa.— See  Myer  v.  Car  Co.,  102  U.  S.  1, 
26  L.   Ed.  59. 

53.  After  absolute  sale. — Van  Winkle  v. 
Crowell,   146  U.   S.  42.  36   L.   Ed.  880. 

54.  Van  Winkle  v.  Crowell,  146  U.  S.  42. 
36  L.   Ed.   880. 

55.  In  general. — Hervey  v.-  Rhode  Is- 
land, etc.,  Works,  93  U.  S.  664.  672.  23  L. 
Ed.  1003;  Fosdick  v.  Schall,  99  U.  S.  235. 
25  L.  Ed.  339.  See  Myer  v.  Car  Co.,  102 
U.  S.  1,  26  L.  Ed.  59. 

56.  Whether  the  party  to  it  be  a  resi- 
dent or  nonresident. — Hervey  v.  Rhode 
Island,  etc.,  Works,  93  U.  S.  664,  672,  23 
L.  Ed.  1003;  Harkness  v.  Russell.  118  U. 
S.  663.  30  L.  Ed.  285;  Green  t'.  Van  Bus- 
kirk,  5  Wall.  307,  18  L.  Ed.  599;  Green  v. 
Van    Buskirk.   7  Wall.   139,   19   L.   Ed.   109. 

If  the  owners  of  railway  locomotives, 
residing  and  contracting  for  the  sale  of 
the  same  in  Connecticut  to  parties  in  Illi- 
nois, for  use  there,  and  delivering  same  to 
purchasers  desire  to  preserve  a  Hen  for 
the  purchase  money,  they  must  comply 
with  the  requirements  of  the  chattel  mort- 
gage act  of  Illinois  and  record  the  con- 
veyance. Hervev  v.  Rhode  Island,  ejc, 
Works.  93  U.  S.  664.  23  L.  Ed.  1003. 

57.  Conditional  sale  or  lease. — Myer  v. 


Car  Co.,  102  U.  S.  1,  26  L.  Ed.  59;  Fosdick 
V.  Schall,  99  U.  S.  235,  25  L.  Ed.  339. 

"The  doctrine  of  the  supreme  court  of 
that  state  is.  that  if  a  person  agrees  to 
sell  to  another  a  chattel  on  f-ondition  that 
the  price  shall  he  naid  wifhin  a  certain 
time,  retaining  the  title  in  himself  in  the 
meantime,  and  delivers  the  chattel  to  the 
vendee  so  as  to  clothe  him  with  the  ap- 
parent ownership,  a  bona  fide  purchaser 
or  an  execution  creditor  of  the  latter  is 
entitled  to  protection  as  against  the  claim 
of  the  original  vendor.  Brundago  v.  Camp. 
21  111.  330;  McCormick  v.  Hadden,  37  III. 
370;  Murch  v.  Wright.  46  111.  487;  Michi- 
gan Cent.  R.  R.  v.  Phillips.  60  111.  190;  Lu- 
cas V.  Campbell.  88  111.  447;  Van  Duzor  v. 
Allen,  90  111.  499.  Perhaps  the  statute  of 
Illinois  on  the  subject  of  chattel  mort- 
gages has  influenced  some  of  these  deci- 
sions." Harkness  v.  Russell,  118  U.  S. 
663,    678,   30    L.    Ed.   285. 

"It  has  been  supposed  that  this  statute 
indicates  a  rule  of  public  policy  condemn- 
ing secret  liens  and  reservations  of  title 
on  the  part  of  vendors,  and  luaking  void 
all  agreements  for  such  liens  or  reserva- 
tions unless  registered  in  the  manner  re- 
quired for  chattel  mortgages.  At  all 
events,  the  doctrine  above  referred  to  has 
become  a  rule  of  property  in  Illinois,  and 
we  have  felt  bound  to  observe  it  as  such." 
Harkness  t'.  Russell,  118  U.  S.  663,  678,  30 
L.   Ed.  285. 

"The  policy  of  the  law  in  Illinois  will 
not  i>€rmit  the  owner  of  personal  property 
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Secret   liens   which   treat   the   vendor   of   personal   property,   who   has   dehvered 
possession  of  it  to  the  purchaser,  as  the  owner  until  the  payment  of  the  purchase 
money,   cannot  be  maintained   in   Illinois.     They  are  held  to  be   constructively 
fraudulent  as  to  creditors,  and  the  property,  so  far  as  their  rights  are  concerned 
is  considered  as  belonging  to  the  purchaser  holding  the  possession.-^^ 

bbb.  Lease  with  Option  to  Buy. — Nor  is  the  transaction  changed  by  the  a<^ree- 
ment  assuming  the  form  of  a  lease. ^^ 


to  sell  it,  either  absolutely  or  condition- 
ally, and  still  continue  in  possession  of  it. 
Possession  is  one  of  the  strongest  evi- 
dences of  title  to  this  class  of  property, 
and  cannot  be  rightfully  separated  from 
the  title,  except  in  the  manner  pointed  out 
by  statute.  The  courts  of  Illinois  say 
that  to  suffer  without  notice  to  the  world 
the  real  ownership  to  be  in  one  person, 
and  the  ostensible  ownership  in  another, 
gives  a  false  credit  to  the  latter,  and  in 
this  way  works  an  injury  to  third  per- 
sons." Hervey  v.  Rhode  Island,  etc., 
Works.  93  U.  S.  664,  2.3  L.  Ed.  1003;  Hark- 
ness  V.  Russell,  118  U.  S.  663,  678,  30  L. 
Ed.   28.5. 

Accordingly  the  actual  owner  of  per- 
sonal property,  creating  an  interest  in  an- 
other, to  whom  it  is  delivered,  must,  if 
desirous  of  preserving  a  lien  on  it  in  Illi- 
nois, comply  with  the  requirements  of 
the  chattel  mortgage  act  of  that  state. 
Hervey  v.  Rhode  Island,  etc..  Works,  93 
U.  S.  664,  23  L.  Ed.  1003;  Harkness  v. 
Russell.   118   U.   S.   663,  30   L.   Ed.  285. 

"In  the  case  of  Hervev  v.  Rhode  Island, 
etc.,  Works,  93  U.  S.  664,  671,  23  L.  Ed. 
1003,  where  a  Rhode  Island  Compau}' 
leased  to  certain  Illinois  railroad  con- 
tractors a  locomotive  engine  and  tender 
at  a  certain  rent,  payable  at  stated  times 
during  the  ensuing  year,  with  an  agree- 
ment that  if  the  rent  was  duly  paid  the 
engine  ^nd  tender  should  become  the 
property  of  the  lessees,  and  possession 
was  delivered  to  them,  this  court,  being 
satisfied  that  the  transaction  was  a  condi- 
tional'sale.  and  that,  by  the  law  of  Illi- 
nois, the  reservation  of  title  bj^  the  les- 
sors was  void  as  against  third  persons,  un- 
less the  agreement  was  recorded  (which 
it  was  not  in  proper  time),  decided  that 
a  levy  and  sale  of  the  property  in  Illinois, 
under  a  judgment  against  the  lessees,  were 
valid,  and  that  the  locomotive  works 
could  not  reclaim  it.  Mr.  Justice  Davis, 
delivering  the  opinion  of  the  court,  said: 
*Lt  was  decided  by  this  court  in  Green  v. 
Van  Buskirk,  .'>  Wall.  307,  18  L.  Ed.  .59v>. 
and  Green  v.  Van  Buskirk.  7  Wall.  139, 
19  L.  Ed.  109,  that  the  liability  of  prop- 
erty to  be  sold  under  legal  process,  issuing 
from  the  courts  of  the  state  where  it  is 
situated  must  be  determined  by  the  law 
there  rather  than  that  of  the  jurisdiction 
■where  the  owner  lives.  These  decisions 
rest  on  the  ground  that  every  state  has 
the  right  to  regulate  the  transfer  of  prop- 
erty within  its  limits,  and  that  whoever 
sends  property  to  it  impliedly  submits  to 
the   regulations   concerning   its  transfer  in 


force  there,  although  a  different  rule  of 
transfer  prevails  in  the  jurisdiction  where 
he  resides."  Harkness  v.  Russell,  118  U. 
S.  663.  678,  30  L.   Ed.  285. 

But  the  only  points  decided  in  Hervey  7;. 
Rhode  Island,  etc..  Works,  93  U.  S.  664, 
23  L.  Ed.  1003.  \\ere,  "first,  that  it  was  to 
be  governed  by  the  law  of  Illinois,  the 
place  where  the  property  was  situated; 
secondly,  that  by  the  law  of  Illinois  the 
agreement  for  continuing  the  title  of  the 
property  in  the  vendors,  after  its  delivery 
to  the  vendees,  whereby  the  latter  became 
the  ostensible  owner,  was  void  as  against 
third  persons.  This  is  all  that  was  de- 
cided." Harkness  v.  Russell,  118  U.  S.  663, 
679,    30   L.    Ed.   285. 

58.  Hervev  z:  Rhode  Island,  etc..  Works, 
93   U.    S.   664,  23   L.    Ed.   1003. 

59.  Lease  with  option  to  buy. — Hervev 
V.  Rhode  Island,  etc..  Works.  93  U  S. 
664,   23    L.    Ed.    1003. 

Contract  of  lease  of  personal  propcrtv 
at  a  specifie'd  rent,  with  an  option  in  the 
lessee  to  buy  at  a  fixed  price,  are  held  by 
the  courts  of  Illinois  to  be  in  effect,  so  far 
as  the  chattel  mortgage  act  of  that  state 
is  concerned,  the  same  as  though  a  for- 
mal bill  of  sale  liad  been  executed  and  a 
mortgage  given  back  to  secure  the  price. 
Fosdick  v.  Schall,  99  U.  S.  235,  2.50,  25  L. 
Ed.  339;  Hervey  v.  Rhode  Island,  etc.. 
Works.  93  U.  S.  664.  23  L.  Ed.  1003;  Myer 
v.    Car   Co.,    102   U.    S.    1.   26   L.   Ed.   59. 

Under  the  laws  of  Illinois,  if  a  vendor 
of  personal  property  retains  a  lien  for  the 
purchase  price  by  an  instrument  purport- 
ing to  be  a  lease  of  the  property  to  the 
vendee  such  instrument  must  be  recorded 
in  compliance  with  the  chattel  mortgage 
act,  since  it  is  in  fact  a  chattel  mortgage. 
Hervev  v.  Rhode  Island,  etc..  Works,  93 
U.  S.  664,  23  L.  Ed.  1003:  Harkness  v. 
Russell.    118   U.    S.    603,   30    L.    Ed.   285. 

Under  the  Illinois  decisions,  if  such  nn 
instrument  is  not  recorded  in  accordance 
with  the  provisions  of  the  chattel  mort- 
gage act  (Rev.  Stat..  111.  1874,  711,  712), 
the  lien  for  the  purchase  money  has  no 
validity  as  against  third  persons.  What- 
ever may  be  the  rule  in  other  states,  this 
is  undoubtedly  the  effect  of  the  Illinois 
statute  as  construed  by  the  courts  of  that 
state.  Hervey  r.  Rhode  Island,  etc-, 
Works,  93  U.  S.  664,  23  L.  Ed.  1003;  Fos- 
dick c'.  Schall.  99  U.  S.  235.  25  L.  Ed.  339; 
M-,er  V.  Car  Co.,  102  U.  S.  1,  26  L 
Ed.   59. 

".As  between  the  parties,  notwithstand- 
ing the  Illinois  statute,  the  transaction 
is  just  what,  on  its  face,  it  purports  to  be, 
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The  courts  look  to  the  purpose  of  the  parties;  and,  if  that  purpose  be 
to  give  the  vendor  a  lien  on  the  property  until  payment  in  full  of  the  purchase 
money,  it  is  liable  to  be  defeated  by  creditors  of  the  vendee  who  is  in  possession 
of  it.«»^ 

dd.  In  Missouri. — Under  the  statutes  of  Missouri  a  mortgage  or  deed  of  trust 
on  personal  property,  sold  and  delivered  to  the  vendee,  to  secure  the  purchase 
money,  the  vendee  still  retaining  possession  of  them,  is  void  as  against  his  cred- 
itors, unless  it  be  acknowledged  or  proved  and  recorded  in  the  county  in  which 
he  resides,  in  such  manner  as  conveyances  of  land  are,  by  law,  directed  to  be 
acknowledged  or  proved  and  recorded.^ ^  Designating  the  contract  a  loan  or  a 
lease,  does  change  the  transaction.*^- 


'a  conditional  sale,  with  a  right  of  rescis- 
sion on  the  part  of  the  vendor,  in  case  the 
purchaser  shall  fail  in  paj-ment  of  his  in- 
stallments— a  contract  legal  and  valid  as 
between  the  parties,  but  made  with  the 
risk,  on  the  part  of  the  vendor,  of  his  los- 
ing his  lien.'  if  it  works  a  legal  wrong  to 
third  parties."  Fosdick  v.  Schall.  99  U. 
S.  235,  250.  25  L.  Ed.  339.  See  Myer  v. 
Car  Co.,  102  U.  S.  1,  9.  26  L.  Ed.  59. 

A  purchaser  took  from  the  seller  a  piano 
at  the  price  of  $700.  He  paid  $50  down, 
which  was  called  rent  for  the  first  month, 
and  agreed  to  pay.  as  rent,  $J0  each 
month,  until  the  whole  amount  should  be 
paid,  when  he  was  to  own  the  piano.  The 
courts  of  Illinois  held:  "'That  it  was  a 
mere  subterfuge  to  call  this  transaction  a 
lease.'  and  that  it  was  a  contitional  sale, 
with  the  right  of  rescission  on  the  part  of 
the  vendor,  in  case  the  purchaser  should 
fail  in  payment  of  his  installment-^ — a  con- 
tract legal  and  valid  as  between  the  parties, 
but  subjecting  the  vendor  to  lose  his  Hen 
in  case  the  property,  while  in  possession 
of  the  purchaser,  should  be  levied  upon 
by  his  creditors."  Hervev  v.  Rhode  Is- 
land, etc..  Works,  93  U.  S'  664,  672,  23  L. 
Ed.    1003. 

60.  Purpc?e  of  parties. — Hervey  v. 
Rhode  Island,  etc..  Works,  93  U.  S.  664, 
23    L.    Ed.    1003. 

In  determining  the  real  character  of 
such  a  contract,  courts  will  always  look 
to  its  purpose,  rather  than  to  the 
name  given  to  it  by  the  parties.  Hervey 
r.  Rhode  Island,  etc..  Works,  93  U.  S. 
664,  23  L.  Ed.  1003.  See  post.  "Intention 
of   Parties,"    III,   B,  2.  a. 

61.  In  Missouri. — Heryford  v.  Davis, 
10:?  U.   S.  235.  :16   L.   Ed.   160. 

62.  Heryford  v.  Davis,  102  U.  S.  235, 
26  L.  Ed.  160.  See  ante,  "Lease  with  Op- 
tion to  Buy,"  II.  K,  3.  c,  (l),  (b),  cc, 
(bb\   bbb. 

Under  the  laws  of  Missouri  a  contract, 
designated  a  loan  between  a  car  manu- 
facturing company  and  railroad  company 
bv  which  the  latter  agreed  to  pay  its  notes 
given  for  the  price  of  certain  cars  deliv- 
ered to  it  by  the  former,  or  to  surrender 
the  property,  must  be  recorded  as  a  chat- 
tel mortgage,  in  order  to  protect  the  cars 
from  executions  against  the  railroad. 
Hervford  v.  Davis,  102  U.  S.  235,  26  L. 
Ed.  160. 


A  car  company  contracted  to  loan  to  a 
railroad  ccmpanj-  in  Missouri  for  hire, 
certain  cars  to  be  used  upon  its  road,  "'for 
hire  as  aforesaid."  The  car  company  took 
from  the  railroad  company  three  promis- 
sory^ notes,  two  at  sixty  days  and  the 
other  at  four  months,  together  with  cer- 
tain bonds  of  the  railroad  company  as  col- 
lateral security.  The  contract  provided 
that  the  car  company  was  to  hold  the 
three  notes  as  collateral  security,  and  col- 
lect same  at  their  maturit3\  and  hold  the 
proceeds  when  collected  for  the  safe  cus- 
tody and  return  to  the  car  company,  when 
demanded,  of  said  cars,  delivered  to  the 
railroad  company  for  hire  as  aforesaid. 
The  railroad  companj'  was  to  have  the 
right  and  privilege  to  purchase  the  cars  at 
any  time  within  said  period  of  four  months, 
upon  payment  to  the  car  company,  in 
cash,  the  sum  of  $6,338.40;  but  until  such 
paj'ment  is  made  in  full  the  railrord  com- 
pany shall  have  no  right,  title,  claim  or 
interest  in  and  to  said  cars,  except  as  to 
their  use  for  hire,  but  the  said  cars  are 
and  shall  remain  the  property  of  the  said 
car  company,  to  be  accounted  fof  bj'  the 
said  railroad  company  and  to  be  rede- 
livered to  the  car  company,  when  de- 
manded in  default  of  the  payment  of  the 
aforesaid  sum  of  $6,338.40.  It  was  further 
provided  that  if  the  car  company  elected 
to  take  possession  of  the  cars,  the  amount 
paid  on  the  notes  should  be  retained  by 
the  said  car  companj^  for  its  own  use  to- 
gether with  such  an  amount  to  be  real- 
ized from  the  sale  by  the  said  car  com- 
pany of  the  said  cars,  as  might  be  needed 
to  make  up  the  amount  unpaid  on  the 
notes,  the  balance,  if  any.  to  be  paid  to 
the  railroad  company.  Upon  the  payment 
by  the  railroad  companj-  of  the  said  notes 
at  maturity  without  hinderance  or  delay 
the  said  cars  were  to  belong  to  and  be- 
come the  property  of  the  said  railroad 
company;  and  the  said  car  company  was 
to  relinquish  its  ownership  of  them  and 
give  to  the  railroad  company  a  good  and 
sufficient  bill  of  sale  or  conveyance 
thereof.  The  cars  were  delivered  to  the 
railroad  ccmpan3%  but  the  contract  was 
not  recorded.  A  creditor  obtained  a  judg- 
ment against  the  said  company,  and  lev- 
ied an  execution  on  the  cars.  It  was  held 
that  the  contract  was  neither  a  bailment 
nor  a  conditional  sale,  but  that  the  own- 
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(c)  Persons  Who  Are  Purchasers — aa.  In  General. — A  subsequent  purchaser 
or  mortgagee  within  the  meaning  of  the  statute  as  to  recording  chattel  mort- 
gages, is  a  purchaser  who  pays  a  valuable  consifleration  without  notice.'^-' 

bb.  Consideration — (aa)  Necessity  and  Sufficiency — aaa.  In  General. — To 
entitle  a  subsequent  purchaser  or  mortgagee  to  the  protection  of  the  statutes, 
requiring  chattel  mortgages  to  be  recorded,  he  must  have  parted  with  a  valuable 
consideration."'* 

Late  Record. — A  chattel  mortgage  filed  without  unreasonable  delay  has 
priority  over  a  subsequent  though  prior  recorded  mortgage,  where  the  holder 
of  the  latter  is  not  a  mortgagee   for  w.  valuable  consideration   without  notice.''-''' 

bbb.  Past  Indebtedness. — A  past  indebtedness  of  the  mortgagor  does  not  con- 
stitute a  valuable  consideration.  The  doctrine  established  by  a  preponderance 
of  authority  is  that  whatever  the  rule  may  be  in  the  case  of  negotiable  instru- 
ments, it  is  well  settled  that  the  conveyance  of  chattels  as  securitv  for  an  ante- 
cedent debt  will  not  operate  as  a  purchase  for  value,  or  defeat  existing  equities.*'^ 


ersliip  of  the  cars  passed  to  the  raih"oad 
company  and  in  order  to  protect  them 
from  seizure  and  sale  under  the  execution, 
it  was  necessary  that  the  contract  should 
have  been  recorded  pursuant  to  the  laws 
of  Missouri  for  recording  mortgages  or 
deeds  of  tmst  of  personal  property. 
Heryford  v.  Davis,  102  U.  S.  235,  2G  L. 
Ed.    160. 

In  Heryford  v.  Davis,  102  U.  S.  2.35. 
243.  26  L.  Ed.  160,  the  whole  question  was 
as  to  the  construction  of  the  contract. 
"This  was  in  the  form  of  a  lease;  but  it 
contained  provisions  so  irreconcilable  with 
the  idea  of  its  txsing  really  a  lease,  and  so 
demonstrable  that  it  was  an  absolute  sale 
with  a  reservation  of  a  mortgage  lien, 
that  the  latter  interpretation  was  given  to 
it  by  the  court.  This  interpretation  ren- 
dered it  obnoxious  to  the  statute  of  Mis- 
souri requiring  mortgages  of  personal 
property  to  be  recorded  in  order  to  be 
valid  as  against  third  persons.  It  was  con- 
ceded by  the  court,  in  the  opinion  deliv- 
ered by  Mr.  Justice  Strong,  that  if  the 
agreement  had  really  amounted  to  a 
lease,  with  an  agreement  for  a  conditional 
sale,  the  claim  of  the  vendors  would  have 
been  valid.  The  first  two  or  three  sen- 
tences of  the  opinion  furnish  a  key  to  tlie 
whole  effect  of  the  decision.  Mr.  Justice 
Strong  says:  'The  correct  determination 
of  this  case  depends  altogether  upon  the 
construction  that  must  be  given  to  the 
contract  between  the  Jackson  &  Sharp 
Company  and  the  railroad  company, 
against  which  the  defendants  below  re- 
covered their  judgment  and  obtained  their 
execution.  If  that  contract  was  a  mere 
lease  of  the  cars  to  the  railroad  company, 
or  if  it  was  only  a  conditional  sale,  which 
did  not  pass  the  ownership  until  ,h'»  con- 
dition should  be  performed,  the  property 
was  not  subject  to  levy  and  sale  under  ex- 
ecution at  the  suit  of  the  defendant  against 
the  company.  But  if.  on  the  other  hand, 
the  title  passed  by  the  contract,  and  what 
was  reserved  by  the  Jackson  &  Sliarp 
company  was  a  lien  or  security  for  the 
payment  of  the  price,  or  what  is  called, 
sometimes,  a  mortgage  back  to  the  ven- 
dors,   the    cars   were    subject   to    levy   and 


sale  as  the  property  of  the  railroad  com- 
pany.' The  whole  residue  of  the  opinion 
is  occupied  with  the  discussion  of  the  true 
construction  of  the  contract,  and,  as  we 
have  stated,  the  conclusion  was  reached 
that  it  was  not  really  a  lease,  nor  a  condi- 
tional sale,  but  an  absolute  sale,  with  the 
reservation  of  a  lien  or  security  for  the 
payment  of  the  price.  This  ended  the 
case;  for,  thus  interpreted,  the  instrument 
inured  as  a  mortgage  in  favor  of  the  ven- 
dors, and  ought  to  have  been  recorded  in 
order  to  protect  them  against  third  per- 
sons." Harkness  v.  Russell,  118  U.  S.  663, 
680,  30  L.   Ed.  2S5. 

63.  In  general. — People's  Sav.  Bank  v. 
Bates,  120  U.  S.  556.  563,  30  L.  Ed.  754. 
See  post,   "In    General,"   II,   K,   3,   c.    (a). 

The   words   "mortgagee  in   good   faith," 

in  the  Michigan  statute  as  to  chattel  mort- 
gages, means  the  same  tiling  as  "mortga- 
gee for  a  valuable  consideration  without 
notice."  People's  Sav.  Bank  v.  Bates,  120 
U.  S.  556,  30  L.   Ed.  754. 

The  supreme  cotrrt  of  that  state  his 
said:  "'The  statute  which  makes  a  mort- 
gage of  chattels,  which  has  not  been  re- 
corded, void  "against  subsequent  pur- 
chasers or  mortgagees  in  good  faith," 
uses  those  terms  in  the  sense  which  has 
always  been  attached  to  them  by  judicial 
decisions.'  Guided  bj'  this  rule,  which  we 
deem  a  sound  one,  we  concur  with  the 
court  below  in  holding  that  the  words 
'mortgagee  in  good  faith,'  n>ean  the  same 
thing  as  'mortgagee  for  a  valuable  con- 
sideration without  notice.' "  People's  Sav. 
Bank  v.  Bates,  120  U.  S.  556,  564.  30  L. 
Ed.  754.  See  post,  "Notice,"  II,  K,  .'>, 
c,  (1),  (c).  cc. 

64.  Necessity  in  general. — People's 
Sav.  Bank  v.  Bates.  120  U.  S.  556.  30  L. 
Ed     754. 

65.  Late  record.— People's  Sav.  Bank  r. 
Bates,.  120  U.  S.  556,  30  L.  Ed.  7.-4.  Soc 
post,  "Past  Indebtedness,"  II,  K,  3,  c, 
(1).    (c).    bb.    (aa).    bbb. 

66.  Past  indebtedness. — People's  Sav. 
Bank  v.  Bates.  120  U.  S.  556,  30  L.  Ed. 
754. 

The  iiolder  of  a  chattel  mortgage,  given 
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(bb)   Payment  of  Purchase  Money  before  Notice — aaa.  Necessity. — A  subse- 
quent purchaser  can  only  be  protected  to  the  extent  of  his  payments  made  be- 


merely  as  security  for  a  pre-existing  debt, 
for  which  the  mortgagee  has  neither  parted 
with  any  right  or  thing  of  substance,  or 
come  under  a  binding  agreement  to  post- 
pone or  dehiy  the  collection  of  his  de- 
mand, and  neither  lost  nor  waived  any 
right  or  advantage  which  he  possessed,  is 
not  a  "mortgage  for  a  valuable  consid- 
eration without  notice."  People's  Sav. 
Bank  v.  Bates,  120  U.  S.  556,  30  L.  Ed. 
754. 

The  principles  that  the  bona  fide  holder 
for  value  of  negotiable  paper,  transferred 
in  payment  of  an  antecedent  debt  or  as 
security  for  such  debt  merely,  without 
other  circumstances,  if  the  paper  be  so 
indorsed  that  the  holder  becomes  a  party 
to  the  instrument,  although  the  transfer 
is  without  express  agreement  by  the  cred- 
itor for  indulgence,  is  unaffected  by  equi- 
ties or  defenses  between  prior  parties  of 
which  he  had  no  notice,  does  not  apply 
to  a  chattel  mortgage  given  merely  as 
security  for  a  pre-existing  debt,  and  in 
obtaining  which  the  mortgagee  has 
neither  parted  with  any  right  or  thing  of 
substance  nor  come  under  a  binding 
agreement  to  postpone  or  delay  the  col- 
lection of  his  demand.  People's  Sav. 
Bank  v.  Bates.  120  U.  S.  556,  30  L.  Ed. 
754,  distinguishing  Swift  v.  Tyson.  16  Pet. 
1,  10  L.  Ed.  865,  and  Brooklyn  City,  etc., 
R.  Co.  V.  Nat.  Bank.  102  U.  S.  14,  26  L. 
Ed.   61. 

The  rules  established  in  the  interests 
of  commerce  to  facilitate  the  negotiation 
of  mercantile  paper,  which,  for  all  prac- 
tical purposes,  passes  by  delivery  as 
money,  and  is  the  representative  of 
money,  ought  not,  in  reason,  to  embrace 
instruments  conveying  or  tran.sferring 
real  or  personal  property  as  security  for 
the  payment  of  money.  People's  Sav. 
Bank  v.  Bates,  120  U.  S.  556,  30  L.  Kd. 
754. 

Chattel  mortgages  are  not  negotiable 
securities. — There  is  nothing  in  the  usages 
of  merchants,  so  far  as  disclosed  by  t'le 
adjudged  cases,  indicating  that  the 
necessities  of  commerce  require  that 
chattel  mortgages  be  placed  upon  the 
same  footing  in  all  respects  as  negotiable 
securities  which  have  come  to  the  hands 
of  a  bona  fide  holder  for  value  before 
their  maturity.  Such  a  result,  if  desir- 
able, must  be  attained  by  legislation, 
rather  than  by  judicial  decisions.  Peo- 
ple's Sav.  Bank  v.  Bates,  120  U.  S.  556, 
30  L.   Ed.  754. 

"One  of  the  earliest  cases  in  the  fed- 
eral courts  upon  this  subject  is  that  of 
Morse  v.  Godfrey,  3  Story  364,  389.  It 
there  appeared  that  one  Reed  mortgaged 
to  Godfrey  all  stock  in  trade  and  nearly 
all  his  real  estate.  The  latter  subse- 
cluently  mortgaged  the  same  property  to 
a  bank.      In   a   contest  between   the    bank 


and  the  assignee  in  bankruptcy  of  Reed, 
the  former  claimed  to  be  a  bona  fide 
purchaser  for  value  without  notice  of  the 
invalidity,  under  the  bankrupt  law,  of 
the  mortgages  to  Godfrey.  (It  was  held 
that  the  bank  was  not  a  bona  fide  pur- 
chaser.) Mr.  Justice  Story  said:  'This 
leads  me  to  remark  that  the  bank  does 
not  stand  within  the  predicament  of  be- 
ing a  bona  fide  purchaser,  for  a  valuable 
consideration,  without  notice,  in  the 
sense  of  the  rule  upon  this  subject.  The 
bank  did  not  pay  any  consideration  there- 
for, nor  did  it  surrender  any  securities, 
or  release  any  debt  due,  either  from  Reed 
or  Godfrey,  to  it.  The  transfer  from 
Godfrey,  was  a  simple  collateral  security, 
taken  as  additional  security,  for  the  old 
indebtment  and  liability  of  the  parties  to 
the  notes  described  in  the  instrument  of 
transfer.  It  is  true  that,  as  between  God- 
frey and  Reed  and  the  bank,  the  latter 
was  a  debtor  for  value,  and  the  transfer 
was  valid.  But  the  protection  is  not 
given  by  the  rules  of  law  to  a  party  in 
such  a  predicament  merely.  He  must  not 
only  have  had  no  notice,  but  he  must 
have  paid  a  consideration  at  the  time  of 
the  transfer,  either  in  mon-ey  or  other 
property,  or  by  a  surrender  of  existing 
debts  or  securities  held  for  the  debts  and 
liabilities.  But  here  the  bank  has  merely 
possessed  itself  of  the  property  trans- 
ferred as  auxiliary  security  for  the  old 
debts  and  liabilities.  It  has  paid  or  given 
no  new  consideration  upon  the  faith  of 
it.  It  is,  therefore,  in  truth,  no  purchaser 
for  value  in  the  sense  of  the  rule.  *  *  *'  " 
People's  Sav.  Bank  v.  Bates,  120  U.  S. 
556,    565.    30    L.    Ed.    754. 

"In  Johnson  v.  Peck,  1  Woodb.  &  Min. 
334,  336,  which  was  a  case  of  a  mort- 
gage given  to  secure  a  pre-existing  debt 
due  from  a  mortgagor  who  had  pre- 
viously purchased  the  goods  under  such 
representations  as  entitled  his  vendor  to 
sue  to  recover  them  back,  Mr.  Justice 
Woodbury  said:  'When  rights  of  third 
persons  intervene  in  this  class  of  cases 
they  are  to  be  upheld,  if  those  persons 
purchased  the  property  absolutely  and 
parted  with  a  new  and  valuable  consid- 
eration for  it  without  notice  of  any  fraud. 
*  *  *  But  if  they  have  notice  of  the  fraud 
or  give  no  new  valuable  consideration, 
or  are  mere  mortgagees,  pawnees,  or  as- 
signees in  trust  for  the  debtor,  or  for  him 
and  others,  such  third  persons  are  to  be 
regarded  as  holding  the  goods  open  to 
the  same  equities  and  exceptions  as  to 
title  as  they  were  open  to  in  the  hands 
of  the  mortgagor,  pawner,  or  assignor.'  " 
People's  Sav.  Bank  v.  Bates,  120  U.  S. 
556,    567.    ;;0    L.    Ed.   754. 

Late  registration. — Under  the  Alichigan 
statute  the  mere  filing  of  a  chattel  mort- 
gage,   to    secure    a   pre-existing    indebted- 


CHATTEL  MORTGAGES. 


719 


fore  he  received  notice  of  the  existence  of  the  unrecorded  chattel  mortgage.^"'' 
Want  of  notice  not  only  before  the  sale,  but  before  the  payment  of  the  purchase 
money,  is  essential.  A  want  of  notice  merely  extending  to  the  time  of  making 
purchase  is  not  enough.  Payment  might  have  been  refused,  and  then  there 
would  have  been  no  injury.  Till  the  actual  payment,  the  buyer  is  not  injured, 
and  it  is  voluntary  to  go  on  or  not  when  informed  that  the  title  is  in  another."^ 

bbb.  Pleading  and  Proof — (aaa)  Pleading  Want  of  Notice. — Subsequent 
purchasers  of  mortgaged  personal  property  must  allege  the  want  of  notice  and 
that  their  want  of  notice  continued  up  to  the  time  of  making  actual  payment ; 
alleging  a  want  of  notice  merely  extending  to  the  time  of  making  the  purchase 
is   not   enough.^' ^ 

fbbb)  Proof  of  Notice  or  Want  of  Notice. — A  subsequent  purchaser  at- 
tempting to  assert  his  title  must  show   want  of  notice.'*^ 

Reg"istry  of  a  chattel  mortgage  is  evidence  tending  to  give  public  notice 
of  such  mortgage,  although  at  the  time  of  record  the  laws  of  the  state  did  not 
make  it  constructive  notice.  The  fact  of  recording  the  mortgage  tends  to  give 
publicity  and  notice  of  its  existence.'^  ^ 


ness  of  the  mortgagor,  given  on  February 
11,  1881.  before  the  filing  of  a  similar  one 
to  secure  both  the  past  indebtedness  of 
the  mortgagor  to  the  mortgagee,  and  fu- 
ture liabilities  which  might  be  incurred 
by  the  said  mortgagor,  given  on  February 
7,  1881,  did  not  give  it  priority  of  right 
over  the  first;  and  the  mortgage  that  was 
in  fact  first  executed  and  delivered,  will 
be  held  to  give  priority  of  right.  The 
claim  of  the  second  mortgagee  to  be  a 
subsequent  mortgagee  in  good  faith  can- 
not be  sustained,  because  the  mortgage 
of  February  11,  1881.  although  first  filed, 
was  not  given  in  consideration  of  its  hav- 
ing surrendered,  or  agreed  to  surrender, 
or  to  postpone  the  exercise,  of  any  sub- 
stantial right  it  had  against  the  mort- 
gagors, but  merely  as  collateral  security 
for  past  indebtedness.  Under  such  cir- 
cumstances, the  mortgage  which  was 
prior  in  time  confers  a  superior  right. 
People's  Sav.  Bank  v.  Bates,  120  U.  S. 
556,  30  L.  Ed.  754.  See  ante,  "In  Gen- 
eral."   II,   K,   3.   c,    (1),    (c),   aa. 

Michigan. — The  mortgagee  in  a  chattel 
mortgage  given  to  secure  a  past  indebted- 
ness, is  not  a  subsequent  "mortgagee  in 
good  faith,"  within  the  meaning  of  the 
Michigan  statute  requiring  such  mort- 
gages to  be  recorded.  People's  Sav. 
Bank  v.  Bates,  120  U.  S.  556,  30  L.  Ed. 
754. 

Mortgage  reaching  after-acquired  prop- 
ety. — See  post,  "Mortgage  Reaching 
After- Acquired  Property,"  II.  K.  3,  c, 
(2),    (b). 

67.  Payment  of  purchase  money  before 
notice. — People's  Sav.  Bank  v.  Bates,  120 
U.    S.    556,    567,    30    L.    Ed.    754. 

68.  Fowler  r.  Merrill,  11  How.  375,  13 
L.  Ed.  736;  Wormlcy  v.  Wormley,  8 
Wheat.  421,  5  L.   Ed.  651, 

Under  the  Michigan  statute  it  has  been 
held  that  a  purchaser  who  has  paid  noth- 
ing cannot  be  defrauded  by  not  being  pro- 
tected against  a  chattel  mortgage  of  which 
he    knew    nothing    when    making    his    pur- 


chase, and  that  no  one  can  be  protected 
as  a  bona  fide  purchaser,  except  to  the 
extent  of  his  payments  made  before  he 
received  such  notice  as  should  have  pre- 
vented him  from  making  further  pay- 
ments. A  purchaser  who  has  made  no 
payments  at  all  before  the  property  was 
replevied  from  him,  is  not  a  bona  fide 
purchaser,  and  his  rights  are  subject  to 
the  mortgage.  People's  Sav.  Bank  v. 
Bates.  120  U.  S.  556.  567,  30  L.  Ed.  75 1. 
See  post.  "Xotice,"  II,  K.  3,  c,  (l),  (c),  cc. 

69.  Pleading  want  of  notice. — FowUt 
V.  Merrill,  11  How.  375.  13  L.  Ed.  736, 
citing  Wormley  v.  Wormley,  8  Wheat. 
421.   442,    5   L.    Ed.    651. 

The  answer  of  an  innocent  purchaser  of 
mortgaged  personal  property  for  value 
should  aver  the  want  of  notice,  not  only 
before  the  sale,  but  before  the  payment 
of  the  purchase  money.  Fowler  v.  Mer- 
rill, 11  How.  375,  13  L.  Ed.  736,  citing 
Wormley  v.  Wormley,  8  Wheat.  421  44'' 
5    L.    Ed.    651. 

70.  Proof  of  notice  or  want  of  notice. 
— Fowler  V.  Merrill.  11  How.  375,  13  L 
Ed.    736. 

71.  Registry  of  a  chattel  mortgage  is 
evidence.— Fowler  v.  Merrill,  11  I'.ow  375 
13    L.    Ed.   736. 

Evidence  sufficient  to  show  actual  no- 
tice.— In  relation  to  the  facv  of  want 
of  a  chattel  mortgage  covering  prop- 
erty sold  at  a  sheriffs  sale,  evidence 
was  offered  to  show,  that  the  existence 
of  the  mortgage  was  known  and  talked 
of  in  the  neighborhood,  and  proclaimed 
publicly  at  the  sale  of  the  property  by 
the  sheriff.  Some  of  the  evidence  went 
so  far  as  to  state,  that  after  the  notice 
of  the  mortgage  at  the  sale,  the  sheriff 
proceeded  to  sell  only  the  equity  of  re- 
demption, or  to  sell  the  negroes  subject 
to  any  encumbrances.  His  own  deed 
says  expressly,  "hereby  conveying  all  of 
the  right,  title,  estate,  interest,  claim,  and 
demand  of  the  said  James  L.  Dawson  of. 
in,    and    to   the    same,    not    making   myself 
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cc.  Notice — (aa)  Actual  Notice. — As  against  subsequent  mortgagees  and  pur- 
chasers with  actual  notice  thereof,  an  unrecorded  chattel  mortgage  is  valid  and 
takes  effect   from  the  time  of  its  delivery J^ 

(bb)  Constnictizr  Notice. — A  party  charged  with  notice  of  a  chattel  mort- 
g?ge  is  charged  with  notice  of  its  contents.  Notice  of  such  a  deed  is  notice 
of  its  whole  contents,  so  far  as  they  affect  the  transaction  in  which  notice  of 
the  deed  is  acquired."^  A  purchaser  of  a  chattel  mortgage  is  charged  with 
notice  of  every  fact  shown  by  the  record,  and  is  presumed  to  know  every  other 
fact  which  an  examination  suggested  by  the  records,  would  have  disclosed.'''-* 

Conveys  Notice  as  of  Date  of  Admission  to  Record. — The  registry  of 
a  chattel  mortgage  conveys  constructive  notice  of  its  contents  to  creditors  of 
the  mortgagor  and  subsequent  purchasers  of  the  property  from  the  time  of  its 
admission   to   record.'^ ^ 

Ccc)  Pleading  and  Proof. —See  ante,  "Pleading  and  Proof,"  II,  K,  3,  c,  (1), 
(c),  cc,    (cc). 

(d)  Persons  Who  Are  Creditors — aa.  Creditors  at  Large. — An  unrecorded 
chattel  mortgage  is  not  void  as  to  creditors  at  large,  who  have  taken  no  steps 
to  fasten  on  the  property  for  the  payment  of  their  debts."^*^ 


hereby  responsible  for  the  title  of  said 
slaves,  but  onl}^  conveying  as  such  sheriff, 
the  title  of  said  James  L.  Dawson  in  and 
to  the  same."  The  mortgage  had  been  regis- 
tered although  no  law  provided  for  regis- 
try of  such  instruments.  It  was  held  that 
the  evidence  was  sufficient  to  show  actual 
notice.  Fowler  v.  Merrill,  11  How.  375, 
394,    13    L.    Ed.   7.-6. 

72.  Actual  notice. — Gibson  v.  Warden, 
14  Wall.  244,  249.  20  L.  Ed.  797;  Stewart 
V  Piatt,  101  U.  S.  731,  25  L.  Ed.  816;  W^il- 
bur  V.  Almy,  12  How.  180,  13  L.  Ed.  944; 
Moore  v.  Simonds,  100  U.  S.  145,  25  L. 
Ed.  590;  Leavenworth  Bank  v.  Hunt,  11 
Wall.  391,  20  L.  Ed.  190;  Means  v.  Dowd, 
128  U.  S.  273,  32  L.  Ed.  429;  Hodgson  v. 
Butts,  3  Cranch  140.  2  L.  Ed.  391;  Peo- 
ple's Sav.  Bank  v.  Bates,  120  U.  S.  556, 
30    L.    Ed.   754. 

Under  the  statute  of  Ohio  actual  no- 
tice to  a  subsequent  mortgagee,  before 
his  mortgage  is  taken,  is  conclusive  evi- 
dence of  mala  fides  on  his  part.  Gibson 
V.  Warden.  14  Wall.  244,  248,  20  L.  Ed. 
797. 

Mortgage  of  a  vessel  of  the  United 
States.— See  the  title  SHIPS  AND  SHIP- 
PING. 

73.  Constructive  notice. — Northwestern 
Bank  v.  Freeman.  171  U.  S.  620.  629.  43 
L  Ed.  307.  See  the  titles  ?kIORT- 
G\GES  AND  DEEDS  OF  TRUST; 
NOTICE. 

74.  Northwestern  Bank  v.  Freeman, 
171    U.    S.    620.    43   L.    Ed.    307. 

A  purchaser  of  a  chattel  mortgage  is 
charged  with  notice  of  a  prior  recorded 
mortgage  on  the  same  property  by  the 
.same  mortgagor  to  his  vendor,  which  was 
not  given  up  or  satisfied  of  record. 
Northwestern  Bank  v.  Freeman,  171  U. 
S.    620,    43    L.    Ed.    307. 

On  January  4,  1893.  a  mortgage  cover- 
ing 6.000  sheep  was  made  subject  to  cer- 
tain prior  mortgages.  On  August  30,  1893, 
another  mortgage  covering  the  same  prop- 


ety  was  made  between  the  same  parties, 
which  contained  no  reference  to  the  ex- 
istence of  any  other  mortgage  or  mort- 
gages whatsoever.  The  mortgage  of  Au- 
gust 30,  1893,  was  sold  to  a  bank  as  a  first 
lien  mortgage.  The  mortgage  of  January 
4,  1893.  was  not  given  up  or  satisfied  of 
record,  but  was  preserved  as  an  independ- 
ent lien.  It  was  held  that  the  bank  was 
charged  with  notice  of  the  mortgage  of 
January  4,  1893,  and  of  its  recitals.  The 
court  said:  "It  was  not  satisfied,  appel- 
lants say,  because  it  covered  other  prop- 
ert}^  beside  the  sheep.  This  is  an  insuffi- 
cient reason.  If  the  debt  it  secured  was 
paid,  there  was  no  reason  for  retaining 
the  lien  on  any  property.  But  whatever 
the  reason,  it  was  retained  and  affected 
the  title.  That  is  the  material  circum- 
stance, and  not  in  whose  name  it  stood. 
It  was  in  the  chain  of  the  title  and  af- 
fected it.  It  would  have  been  found  if 
looked  for,  and  would  have  notified  the 
bank  (the  purchaser  of  the  mortgage)  of 
the  transactions  which  conduced  to 
it  and  caused  it  to  be  made  subject  to  the 
(prior)  mortgages.''  Northwestern  Bank 
V.  Freeman.  171  U.  S.  620,  43  L.  Ed. 
307. 

An  assignee  of  a  chattel  mortgage  cov- 
ering a  flock  of  sheep,  is  not  charged 
with  notice  of  prior  mortgages  covering 
respectively  5,000  and  1.000  sheep  out  of 
the  same  flock,  held  by  other  persons 
than  his  assignor,  though  all  transactions 
appear  of  record.  Northwestern  Bank  v. 
Freeman.  171  U.  S.  620,  43  L.  Ed.  307. 
See  ante,  "Number  of  .\rticles  or  Ani- 
mals  out   of  Larger   Number,"   II.   I,  2.   b. 

75.  Conveys  notice  as  of  date  of  admis- 
sion to  record. — Fowler  v.  ]\Ierrill.  11 
How.    375.    13    L.    Ed.    736. 

76.  Creditors  at  large. — People's  Sav. 
Bank  v.  Bates,  120  U.  S.  556.  30  L.  Ed. 
754:  York  Mfg.  Co.  v.  Cassell,  201  U.  S. 
344.  351,  50  L.  Ed.  782.  See  post,  "Lien 
Creditors,"    II,   K,   3,   c,    (1),    (d),  bb. 
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bb.  Lien  Creditors — (aa)  In  General. — Creditors  who  have  secured  liens  by 
attachment,  execution,  or  otherwise,  in  taking  steps  to  fasten  upon  the  mon- 
gaged  property  may  attack  an  unrecorded  chattel  mortgage."'^ 

(bb)  Necessity  for  Lien. — An  unrecorded  chattel  mortgage  is  not  void  as  to 
creditors  at  large  unless  they  put  their  claims  in  the  form  of  a  judgment  and 
execution  or  attachment — the  object  of  the  attachment  or  execution  being  to 
bring  the  attacking  party   into  privity  with  the  property."'^ 

Interim  Creditors. — Parties  who  become  creditors  in  the  interim  between 
the  making  and  the  filing  of  a  chattel  mortgage  must  secure  liens  thereon  by 
attachment,  execution,  etc.,  in  taking  steps  to  fasten  upon  the  property  for  the 
payment  of  their  debts,  before  they  can  attack  such  mortgage  as  void."^ 

(cc)  Judgvient  and  Execution  Creditors. — Judgment  Cre:Iitors. — Chattel 
mortgages,  which  are  not  filed  in  the  proper  place,  are  vcirl  as  against  judg- 
ment   creditors.*"' 

Execution  Creditors. — A  chattel  mortgage  not  recorded  pursuant  to  statute 
is   void  as  to  execution   creditors.'^ ^ 

(dd)  Attachment  Creditors. — An  unrecorded  chattel  mortgage  is  void  as  to 
an   attachment  creditor. ^2 


77.  In  general. — York  Mfg.  Co.  v.  Cas- 
sell,    201    U.   S.    344.    59    L.    Ed.   78'?. 

78.  Necessity  for  lien. — People's  Sav. 
Bank  v.  Bates.  120  U.  S.  556,  30  L.  I''. 
754;  York  Mfg.  Co.  v.  Cassell,  201  U.  ;>. 
344,  50  L.  Ed.  782.  See,  also,  Myer  t'. 
Car  Co.,  102  U.  S.  1,  26  L.  Ed.  59.  See 
post,  "Judgment  and  Execution  Cr.Jit- 
ors,"  II,  K,  3,  c.  (1).  (d),  bb.  (cc);  '•.At- 
tachment Creditors,"  II,  K,  3,  c,  (1),  (d). 
bb,   (dd). 

Michigan. — This  rule  prevails  in  Miclii- 
gan.  People's  Sav.  Bank  v.  Bates.  120 
U.  S.  558,  ;50  L.  Ed.  754.  See.  pVs^  On- 
ler  V.  Huston,  158  U.  S.  423.  39  L.  Ed. 
1040.  See  post,  "Persons  Who  May  At- 
tack   Mortgage    for    Fraud,"    II,    M,    2. 

Ohio. — The  statute  of  Ohio,  relating  to 
chattel  mortgages,  only  avoids  the  in- 
strument as  to  those  creditors  wh'^.  be- 
tween the  time  of  the  execution  of  the 
mortgage  and  the  filing  thereof.  have 
taken  steps  to  "fasten  upon  the  property 
for  the  payment  of  their  debts."  .As 
against  such  as  had  in  the  interim  secured 
liens  by  attachment,  execution  or  other- 
wise, the  mortgage  would  be  void.  When 
filed  with  the  recorder,  the  instrument  be- 
came valid  as  against  all  persons,  except 
those  whose  rights  had  attached  upon  the 
property  before  the  recording  of  the  in- 
strument. York  Mfg.  Co.  v.  Cassell,  201 
U.    S.   344,    S.-^l.    50    L.    Ed.    782. 

As  to  creditors  who  have  no  such  liens, 
the  statute  does  not  avo'd  the  mortgage. 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344, 
351,    50    L.    Ed.    7S2. 

79.  Interim  creditors. — People's  Sav. 
Bank  v.  Bates,  120  U.  S.  556,  \V^  L.  Ed. 
754.  See.  also,  Cutler  7-.  Hustm,  158  U. 
S.  423,  39  L.  Ed.  1040;  York  Mfg.  Co.  v. 
Cassell,  201  U.  S.  344,  351,  50  L.  Ed.  78i. 
See  post,  "In  Michigan."  II,  K,  4,  a, 
<3).    (b). 

80.  Judgment  creditors. — Stewart  v. 
Piatt,      101      U.     S.     731,    25     L.     Ed.     810; 
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Hauselt  v.    Harrison,   105   U.   S.   401,   20   L. 
Ed.    1075. 

81.  Execution  creditors. — Hcryford  v. 
Davis,    102    U.   S.   235,   26   L.    Ed.    160. 

Under  the  Texas  statutes,  an  execution 
lien  is  superior  to  an  unrecorded  mort- 
gage. Stevenson  v.  Texas  R.  Co.,  105  U. 
S.    703.    26    L.    Ed.    1215. 

82.  Attachment  creditors. — People's 
Sav.  Bank  v.  Bates,  120  U.  S.  556.  30  L. 
Ed.    754. 

Illinois. — By  the  laws  of  Illinois,  an  at- 
taclimcnt  on  personal  property  there  will 
lake  precedence  of  an  unrecorded  mort- 
gage executed  in  another  state  where 
record  is  not  necessary,  though  the  owner 
of  the  chattels,  the  attaching  creditor,  arni 
the  mortgage  creditor,  arc  all  residents  of 
such  other  state.  Green  v.  Van  Buskirk, 
7   Wall.    139,    140,    19    L.    Ed.    109. 

In  Illinois  if,  at  the  date  of  the  levy  of 
his  attachment,  the  attaching  creditor  did 
not  know  of  a  conflicting  mortgage,  and 
subsequently  perfected  his  attachment  by 
judgment,  execution,  and  sale,  the  at- 
tachment held  the  property,  although  at 
the  date  of  the  levy  of  the  execution  he 
did  know  of  it.  The  lien  which  he  ac- 
quired, as  a  bona  fide  creditor,  when  he 
levied  his  attachments  without  notice  of 
the  mortgage,  he  had  the  right  to  perfect 
and  secure  to  himself,  notwithstanding 
the  fact  that  the  mortgage  existed,  was 
known  to  him,  before  the  judicial  pro- 
ceedings were  completed.  Green  v.  Van 
Buskirk.   7    Wall.    139.    147.    19    L.    Ed.    109. 

A.  B,  and  C  were  residents  and  citizens 
of  New  York.  .\  being  indebted  to  both 
B  and  C,  and  having  certain  chattels  per- 
sonal in  Illinois,  mortgaged  them  to  B. 
Two  days  afterwards,  and  before  the- 
mortgage  could  be  recorded  in  Illinois, 
or  the  property  delivered  there,  both 
record  and  delivery  being  necessary  by 
the  laws  of  Ilfinois,  though  not  by  those 
of    New    York,    to    the     validity      of      the 
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cc.  Notice. — In  General. — See  ante.  "Notice,"  II,   K,  3,  c.   (1),   (c),  cc. 

In  Illinois,  it  is  held  tliat  even  actual  notice  of  the  mortgage  to  the  creditor, 
if  it  is  not  properly  recorded,  will  not  prevent  him  from  attaching  and  holding 
the  property. ^'^ 

(2)  Prior  Creditors  and  Purchasers — (a)  Im  General. — The  laws  requirnig 
chattel  mortgages  to  be  recorded  are  intended  for  the  protection  of  subsequent, 
not   prior,   purchasers  and   creditors.^* 

(b)  Mortgage  Reaching  After-Acquired  Property. — A  mortgp'^-ee  whose 
mortgage  embraced  property  to  be  acquired  in  the  future  is  in  no  sense  a  pur- 
chaser of  such  property. ^^  If  a  mortgagor  in  a  mortgage  covering  after-ac- 
quired propertv,  purchase  property  and  give  a  mortgage  for  the  purchase  mcney, 
a  failure  to  register  the  mortgage  for  purchase  money  makes  no  dififerencc  as 
against  the  first  mortgagee.  It  does  not  come  within  the  reason  of  the  registry 
laws.s^ 


mortgage  as  against  third  parties.  C  is- 
sued an  attachment,  a  proceeding  in  rem, 
out  of  one  of  the  courts  of  Illinois,  and, 
under  its  laws,  in  due  form,  levied  on  and 
soW  the  property.  B  did  not  make  him- 
self a  party  to  this  suit  in  attachment, 
though  he  had  notice  of  it,  and  by  the 
laws  of  Illinois,  a  right  to  take  defense 
to  it;  but  after  its  termination,  brought 
suit  in  New  York  against  C  for  taking 
and  converting  the  chattels.  C  pleaded 
in  bar  the  proceedings  in  attachment  in 
Illinois.  The  New  York  courts,  holding 
that  the  only  question  was  B's  property 
in  the  chattels  on  the  day  of  the  attach- 
ment; that  the  existence  or  nonexistence 
of  such  property  was  to  be  decided  by 
the  law  of  the  domicile  of  the  parties, 
to  wit.  New  York;  and  finally,  that  by 
this  law  the  property  was  complete  in  B 
en  the  execution  of  the  mortgage,  ad- 
judged, that  the  proceedings  in  attach- 
ment in  Illinois  were  not  a  bar.  It  was  held 
that  by  the  laws  of  Illinois,  the  chattels 
were  subject  to  the  process  of  attach- 
ment, and  that  the  proceedings  in  attach- 
ment took  precedence  of  the  prior  un- 
recorded mortgage  from  B.  Green  v. 
Van  Buskirk,  7  Wall.  139,  146,  19  L.  Ed. 
109. 

And  the  record  of  the  attachment  suit 
is  a  complete  defense  to  an  action  of 
trover  for  conversion  of  the  mortgaged 
property,  brought  in  New  York  by  the 
holder  of  the  unrecorded  conflicting 
mortgage.  Green  v.  Van  Buskirk,  7  Wall. 
139,  19  L.  Ed.  109.  See  the  title  FOR- 
EIGN   JUDGMENTS. 

It  is  said  that  the  mortgagor  being  no 
party  to  the  proceedings  in  Illinois  was 
not  bound  by  them,  but  was  at  liberty  to 
assert  his  claim  to  the  property  in  any 
forum  that  might  be  open  to  him;  and, 
strictly  speaking,  this  is  true.  He  was 
not  bound  by  way  of  estoppel,  as  he  would 
have  been  if  he  had  appeared  and  sub- 
mitted his  claim,  and  contested  the  pro- 
ceedings in  attachment.  He  has  a  right 
to  set  up  any  title  to  the  property  which 
is  superior  to  that  confeited  by  the  at- 
tachment proceedings,  and  he  has  the 
further   right    to    show   that    the    property 


was  not  liable  to  tiie  attachment — a  right 
from  which  he  woul-d  have  been  barred 
if  he  had  been  a  party  to  that  suit.  Green 
V.  Van  Buskirk,  .5  Wall.  307,  311,  18  L. 
Ed.    599. 

83.  In  Illinois. — Green  v.  Van  Buskirk, 
7   Wall.    13'J.    146,    19    L.   Ed.    109. 

84.  Prior  creditors  and  u»  .'chasers. — 
United  States  z\  New  Orleans  Railroad, 
12   Wall.   362,  20    L.   Ed.   434. 

85.  Mortgage  reacliing  after-acquired 
property. — :Myer  v.  Car  Co.,  102  U.  S.  1. 
26  L.  Ed.  59;  Fosdick  v.  Schall.  99  U.  S. 
235.    25    L.    Ed.    339. 

86.  United  States  v.  New  Orleans  Rail- 
road.   12    Wall.    362,   20   L.    Ed.   434. 

"Third  persons,"  and  "creditor  or  pur- 
chaser" as  used  in  the  Illinois  and  Iowa 
statutes  respectively. — The  Code  of  Iowa, 
§  1283  authorizing  mortgages  of  property 
afterwards  to  be  acquired,  does  not  con- 
stitute such  mortgagee  a  purchaser  within 
the  meaning  of  the  statute  requiring  chat- 
tel mortgages  to  be  recorded.  The  ques- 
tion still  is,  what  property  has  been  ac- 
quired to  which  the  mortgage  can  at- 
tach? Myer  v.  Car  Co.,  102  U.  S.  1, 
26  L.  Ed.  59. 

One  holding  as  a  mortgagee  of  after- 
acquired  property  is  not  a  "third  person" 
within  the  meaning  of  the  law  of  Illinois. 
Meyer  z:  Car  Co..  102  U.  S.  1.  9,  26  L. 
Ed.    59. 

The  term  "third  person,"  used  in  the 
statute  of  Illinois  and  that  of  "creditor  or 
purchaser,"  found  in  the  statute  of  Iowa, 
are  the  same  in  legal  effect.  Myer  f.  Car 
Co.,  102  U.  S.  1.  26  L.  Ed.  59,  citing  Fos- 
dick v.  Schall,  99  U.  S.  235.  25  L.   Ed.  339. 

The  word  "purchaser"  in  the  Iowa 
statute  gives  the  appellants  no  rights 
other  than  those  to  which  thej"  would  be 
entitled  under  like  circumstances  in  Illi- 
nois. Myer  v.  Car  Co.,  102  U.  S.  1.  10, 
26  L.  Ed.  59;  Fosdick  v.  Schall.  99  U.  S. 
235.   25   L.   Ed.   339. 

Under  a  state  statute  providing  that  a 
conditional  sale  of  personal  property  in 
order  to  secure  the  payment  of  the  pur- 
chase price  shall  be  treated  as  though  a 
formal  bill  of  sale  had  been  executed  and 
a  mortgage  given  back  to  secure  the  price 
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(c)  Mortgage  Securing  Antecedent  Debt. — See  ante,  "Past  Indebtedness,"  11^ 
K,  3,  c,  (1),  (c),  bb,  (aa),  bbb;  ":Mortgage  Reaching  After-Acquired  Prop- 
erty," II,  K,  3,  c,  (2).  (b). 

d.  Railroad  Mortgage  under  Chattel  Mortgage  Statute. — A  chattel  mortgage 
statute  as  to  filing  and  recording  is  wholly  inapplicable,  to  an  ordinary  railway 
mortgage. ^'^ 

4.  Sufficiency — a.  Time  of  Filing — (1)  Allowance  of  Reasonable  Time. — A 
reasonable  time  is  allowed  within  which  a  chattel  mortgage  shall  be  deposited 
with  the  proper  officer  for  recording,  although  the  statute  may  require  record 
"forthwith."88 

(2)  Premature  Registration. — Registry  made  before  the  passage  of  the  act  is 
sufficient  in  a  statute  making  mortgages  of  personal  property  valid,  if  recorded, 
although  the  mortgagor  has  retained  possession.^'' 

(3)  Late  Filing — (a)  In  General. — A  chattel  mortgage  not  filed  or  recorded 
within  the  time  prescribed  by  the  statute,  is  not  wholly  void,  but  becomes  ef- 
fective from  the  time  it  is  filed  or  recorded. ^'^ 


as  to  "third  parties,"  a  mortgag-eo.  imder 
a  mortgage  covering  after-acquired  prop- 
erty, does  not  occupy  the  position  of  third 
parties  within  the  meaning  of  that  term 
as  used  in  the  statute.  Fosdick  v. 
Schall,  99  U.  S.  235,  25  L.  Ed.  339;  Fos- 
dick V.  Car  Co.,  99  U.  S.  256.  25  L.  Ed. 
344;  Huidekoper  z'.  Locomotive  Works, 
99   U.    S.    258,   25    L.    Ed.    344. 

Unrecorded  lease  of  railroad  cars. — • 
See  post.  "Railroad  Mortgage,"  III.  C. 
3,  b,  (2),  (a),  bb,   (bb).  bbb. 

87.  Hammock  v.  Loan,  etc.,  Co.,  105  U. 
S.    77.   26   L.    Ed.    1111. 

Illinois. — So  held  as  to  the  Illinois  chat- 
tel mortgage  act.  Hammock  v.  Loan, 
etc.,    Co.,   105    U.   S.    77.   26   L.    Ed.    1111. 

The  court  said:  "We  are  of  opinion 
that  the  statutory  provisions  in  regard  to 
chattel  mortgages  (Gross  Ed.,  p.  66)  do 
not  embrace  mortgages  by  a  railroad  cor- 
poration, in  connection  with  its  real  es- 
tate and  franchises,  of  its  personal  prop- 
erty used  and  appropriated  for  railroad 
purposes.  The  statute  provided  a  mode 
by  which  possession  of  the  mortgagor  of 
personal  property  should  not  defeat  the 
mortgage,  viz,  the  acknowledgment  and 
record  of  the  mortgage.  The  acknowl- 
edgment is  required  to  be  made  before  a 
justice  of  the  justice's  district  in  which 
the  mortgagor  resides,  and  recorded  iii 
the  recorder's  office  of  the  county  where 
he  resides.  These  directions  are  wholly 
inapplicable  to  a  railroad  company,  whose 
line  of  road  might  pass  through  several 
justices'  districts  and  extend  through 
several  counties.  And,  if  the  construction 
contended  for  be  sound,  a  railway  mort- 
gage security,  so  far  as  the  personalty  of 
the  corporation  is  concerned,  would  cease 
to  be  of  any  value  after  the  expiration  of 
two  years  from  its  execution,  unless  the 
mortgagor,  before  the  expiration  of  that 
time,  takes  possession  of  it — the  authority 
to  do  which,  in  advance  of  the  maturity 
of  the  mortgage  debt,  and  when  there  has 
been  no  default  of  the  corporation  in 
meeting    its    interests,    would    render    the 


negotiation  of  the  mortgage  bonds  difil- 
cult  if  not  impossible.  Clearly  the  chat- 
tel mortgage  statute  has  nothing  to  do 
with  the  present  case."  Hammock  t/.  Loan, 
etc..  Co.,  105  U.  S.  77,  92.  93,  26  L  Ed. 
nil.     See  the  title  R.\ILROADS. 

88.  Time  of  filing.— Gibson  v.  Warden, 
14  Wall.  244,  20  L.  Ed.  797. 

Ohio. — Under  the  Ohio  statute  a  chat- 
tel mortgage  is  required  to  be  "forthwitii"' 
deposited  with  the  proper  officer.  Gin- 
son  V.  Warden,  14  Wall.  344.  20  L  Ed. 
797. 

By  the  statute  cf  Alabama  three  mont'-'; 
are  allowed  for  the  recording  of  chattel 
mortgages.  Van  Winkle  v.  Crowell,  14i> 
U.  S.  42,  36  L.  Ed.  880. 

The  mortgagee  of  personal  property 
under  a  bill  of  sale  which  is  in  legal  ef- 
fect a  chattel  mortgage  has  power  to  put 
it  on  record  any  day  the  recording  acts 
apply  to  such  instruments.  Sawyer  't-. 
Turpin,   91    U.    S.    114,    118,   23    L.    Ed.   235. 

In  Massachusetts  the  time  when  the 
record  shall  be  made  is  not  specifically 
prescribed  by  the  statute,  though  it  must 
undoubtedly  precede  the  possession  by 
others  subsequently  acquiring  an  interest 
in  the  mortgaged  property.  To  prevent 
it  from  passing  to  them,  it  will  be  suffi- 
cient that  the  record  is  made  at  any  time 
before  such  possession  is  taken,  though 
it  be  long  after  the  execution  of  the  mort- 
gage. Sawver  z'.  Turpin.  91  U.  S.  114,  119, 
2?,    L.    Ed.    235. 

89.  Premature  registration. — Fowler  z'. 
Merrill.   11    How.  375,   13    L.   Ed.   736. 

Especially,  where  between  the  time 
when  the_  mortgage  was  in  fact  recorded 
and  the  time  of  the  sheriffs  sale,  the  state 
passed  a  law  making  such  recorded  mort- 
gages valid.  Fowler  z:  Merrill,  11  How. 
375.  13  L.  Ed.  736.  See  post,  "Validation 
of    Defective    Registry,"    IL    K,   4,   e. 

90.  Late  filing. — Gibson  v.  Warden,  14 
Wall.  244.  20  L.  Ed.  797;  York  Mfg.  Co. 
z:  Cassell,  201  U.  S.  344.  351.  .50  L.  Ed. 
782. 

Ohio. — Under  the  Ohio  statute  the  omis- 
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(b)  In  Michigan. — Under  the  ^lichigan  statutes  "Any  creditors  have  a  right 
to  avoid  an  unrecorded  mortgage  who  have,  during  its  absence  from  the  record, 
done  anything  material  which  they  may  be  fairly  considered  to  have  done  on 
the  basis  of  its  nonexistence."^^ 

b.  Place  of  Registration — (1)  In  General. — Chattel  mortgages  must  be  filed 
in  the  place  prescribed  by  statute.^-     This  is  usually  in  the  office  of  the  register 


sion  to  deposit  forthwith,  as  directed, 
does  not  avoid  the  mortgage  in  toto,  but 
whenever  deposited,  it  becomes  effective 
from  that  time.  Gibson  v.  Warden,  14 
Wall.  244.  20  L.  Ed.  797.  See  York  Mfg. 
Co.  v.  Cassell.  201  U.  S.  344.  50  L.  Ed.  782. 

Massachusetts. — Neither  of  the  Massa- 
chusetts acts  prescribe  when  the  record 
must  be  made,  or  the  possession  be  taken; 
but.  when  made,  the  instrument  takes  ef- 
fect, as  against  third  persons  as  well  as 
between  the  parties,  from  the  time  of  its 
execution,  unless  intervening  rights  have 
been  obtained.  Sawyer  v.  Turpin,  91  U. 
S.  114.  23   L.   Ed.  235. 

91.  In  Michigan. — Cutler  v.  Huston.  158 
U.    S.    423,    430.    39    L.    Ed.    1040. 

The  term  "creditors"  used  in  the  Michi- 
gan statute  includes  those  who  have  en- 
tered into  contra<:ts  with  parties  as 
indorsers.  guarantors,  or  sureties.  Such 
contracts  in  the  commercial  world  are 
everyday  transactions.  It  is  impossible  to 
believe  the  legislature  did  not  enact  this 
statute  with  a  view  to  protect  creditors 
agai-nst  all  those  upon  whose  promises, 
whether  principal  or  contingent,  they  had 
parted  with  valuable  consideration.  Cutler 
V.  Huston,  158  U.  S.  423.  430,  39  L.  Ed. 
1040. 

In  order  to  justify  the  application  of 
the  statute  of  Michigan  making  mort- 
gages, whether  honest  or  not,  absolutely 
void  for  want  of  filing  or  possession,  some 
act  must  be  done,  or  some  detriment  sus- 
tained, during  the  interval.  As  against  all 
such  rights,  a  mortgage,  without  such 
possession  or  filing,  is  absolutely  and  not 
merelv  presumptively  void.  Cutler  v. 
Husto'n,  158  U.  S.  423.  429,  39  L.  Ed. 
1040. 

Giving  credits  by  way  of  loans  and  ex- 
tensions of  payment. — In  Michigan  where 
a  chattel  mortgage  was  given  in  good 
faith  to  secure  a  creditor,  who  delayed  in 
filing  it,  and  in  the  interval  other  cred- 
itors gave  credits  by  the  waj^  of  loans 
and  extensions  of  payment,  the  court 
held  the  mortgage  void.  Cutler  r.  Hus- 
ton,   158    U.    S.    423,    429.   39   L.    Ed.    1040. 

Assignee  of  note  given  by  mortgagor  be- 
fore making  mortgage. — Under  the  Michi- 
gan statute  a  chattel  mortgage  is  void  as 
against  the  assignee  of  a  note  given  by 
the  mortgagor  before  the  execution  of 
the  mortgage,  but  assigned  in  interim  be- 
tween the  making  and  the  filing  of  the 
mortgage  and  without  notice  thereof. 
Cutler  V.  Huston,  158  U.  S.  423,  39  L.  Ed. 
1040. 

The  application  of  the  statute  of  Michi- 


gan making  chattel  mortgages,  not  ac- 
companied by  change  of  possession,  or  not 
filed  in  the  clerk's  office,  void  as  against 
other  creditors  of  the  mortgagor,  is  not 
confined  only  to  creditors  who  have  be- 
come such  during  the  interim  between 
the  making  and  the  filing  of  the  mort- 
gage, or  who  have  during  such  interim  ob- 
tained a  lien  on  the  mortgaged  property 
by  levy  of  execution  or  attachment,  or 
who  have  during  such  interim  granted 
extensions  or  renewals  of  credit  to  the 
mortgagor,  but  protects  persons  who  be- 
come creditors,  etc.,  by  purchase  within 
the  interim  of  a  note  or  obligation  made 
before  the  making  of  the  mortgage.  Cut- 
ler v.  Huston,  158  U.  S.  423.  429,  39  L.  Ed. 
1040. 

In   Michigan   on   the   12th   of  July,   1889, 

A.  executed  to  B.  a  chattel  mortgage  to 
secure   the  amount  of  his  indebtedness   to 

B.  and  to  a  bank  of  which  he,  B..  was 
president,  and  to  indemnify  B.  as  his  ac- 
commodation indorser.  The  mortgage  was 
not  recorded  immediately  but  placed  in 
B.'s  safe.  C,  on  the  17th  of  August, 
1889,  without  notice  of  the  mortgage,  pur- 
chased for  valuable  consideration  a  note 
of  A.  made  before  the  mortgage,  on  the 
29th  of  August,  1889,  B.  recorded  his 
mortgage  on  the  5th  of  August,  1890,  C. 
proceeded  by  garnishment  against  B., 
averring  B.'s  possession  and  control  of 
property  belonging  to  A.  bj^  a  title  which 
was  void  as  to  his  creditors.  B.  answered 
setting  up  title  under  his  chattel  mort- 
gage. It  was  held  that  by  reason  of  B.'s 
failure  to  file  his  mortgage,  and  the  fact 
that  C.  became  a  creditor  of  A.  in  the 
interim,  the  mortgage  is  void  under  the 
laws  of  Michigan  as  to  C.  Cutler  v.  Hus- 
ton, 158  U.  S.  423,  39  L.  Ed.  1040.  See 
ante.  "Necessity  for  Lien,"  II,  K,  3,  c, 
(1),     (d),    bb,     (bb). 

Assignment  by  executors. — Under  the 
Michigan  statute  an  assignment  of  a  note 
in  good  faith  and  without  anj-  notice  or 
knowledge  of  the  mortgage,  by  executors 
acting  in  good  faith  and  in  the  exercise 
of  competent  authority,  renders  the  as- 
signee a  creditor  of  the  mortgagor  and 
maker  of  the  note  within  the  purview  of 
the  statute  requiring  the  registration  of 
chattel  mortgages.  Cutler  v.  Huston,  158 
U.    S.    423,   39    L.    Ed.    1040. 

92.  Place  of  registration. — Stewart  v. 
Piatt,  101  U.  S.  731,  25  L.  Ed.  816;  Leaven- 
worth Bank  v.  Hunt,  11  Wall.  391,  20  L. 
Ed.  190.  See,  also.  Hauselt  v.  Harrison, 
105    U.    S.    401,    26    L.    Ed.    1075. 
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of  deed  of  the  county  where  the  property  is  situated, •'■'^  or  where  the  mortgagor 
resides.^'* 

The  actual  residence  of  the  mortgagor,  and  not  the  recitals  of  their  resi- 
dence controls  the  place  of  filing."'' 

(2)  Mortgage  by  Partnership. — A  chattel  mortgage,  executed  by  a  firm  upon 
firm  property,  which  is  not  accompanied  by  an  immediate  delivery  and  followed 
by  an  actual  and  continued  possession  of  the  goods  is  void,  under  the  New  York 
statute,  as  against  creditors,  subsequent  purchasers,  and  mortgagees  in  good 
faith,  unless  filed  in  the  city  or  town  where  the  individual  members  of  the  firm 
severally  reside.^*' 

The  actual  residence  of  the  members  of  a  partnership,  and  not  the 
place  of  business,  controls  the   place  of  filing  a  chattel   mortgage.'''^      So,   also, 


93.  Situs  of  property. — Leavenworth 
Bank  v.  Hunt.  11  Wall.  391.  20  L.  Ed. 
190. 

Kansas. — Under  the  statute  of  Kansas 
a  chattel  mortgage  must  be  deposited  in 
the  office  of  the  register  of  deeds  of  the 
county  where  the  property  was  situated 
or  the  mortgagors  resided.  Leavenworth 
Bank  v.  Hunt,  11  Wall.  391,  20  L.  Ed. 
190. 

A  mortgage  of  personal  property,  con- 
sisting of  goods  in  a  retail  store,  executed 
in  Kansas  to  secure  the  payment  of  cer- 
tain promissory  notes,  is  void  as  against 
creditors  of  the  mortgagors  by  statute, 
if  the  mortgage  is  not  deposited  in  the 
ofifice  of  the  register  of  deeds  of  the 
county  where  the  property  is  situated,  or 
the  mortgagors  reside.  Leavenworth 
Bank  v.  Hunt,  11  Wall.  391.  20  L.  Ed. 
190. 

94.  Residence  of  mortgagor. — Stewart 
V.    Piatt.    101    U.    S.    731,   25    L.    Ed.    816. 

New  York, — The  statute  of  New  York 
requires  chattel  mortgages  to  be  filed  in 
the  town  or  city  where  the  mortgagor, 
"if  a  resident  of  that  state,  shall  reside 
at  the  time  of  the  execution  thereof;  and 
if  not  a  resident,  then  in  the  city  or  town 
where  the  property  so  mortgaged  shall 
be  at  the  time  of  the  execution  of  such  in- 
strument." Stewart  v.  Piatt,  101  U.  S.  731, 
735,  25  L.  Ed.  816.  See,  also,  Aldrich  v. 
^tna  Co.,  8  Wall.  491.  19  L.  Ed.  473; 
White's  Bank  v.  Smith,  7  Wall.  646,  19 
L.    Ed.   211. 

In  the  city  of  New  York,  the  mortgage 
is  directed  to  be  filed  in  the  office  of  the 
register  of  said  city;  in  other  cities  of 
the  state,  and  in  the  several  towns  thereof 
in  which  a  county  clerk's  office  is  kept, 
in  such  office;  and,  in  each  of  the  other 
towns  of  the  state,  in  the  office  of  the  town 
clerk  thereof.  Registers  and  clerks  are 
required  to  file  such  instruments,  pre- 
sented to  them  for  that  purpose,  and  in- 
dorse thereon  the  time  of  receiving  same, 
and  keep  them  deposited  in  their  office 
for  the  inspection  of  the  persons  in- 
terested. Stewart  v.  Piatt,  101  U.  S.  731. 
25    L.    Ed.    816. 

95.  Actual  residence  controls. — Stewart 
V.  Piatt.  101  U.  S.  731.  25  L.  Fd.  816.  See 
post,  "Mortgage  by  Partnership,"  IL  K. 
4,   b,    (2). 


New  York. — So  held  under  New  York 
statute.  Stewart  v.  Platt,  101  U.  S.  731, 
2,i    L.   Ed.   816. 

96.  Partnership  property. — Stewart  v. 
Platt,    101    U.    S.    7:n.    737,   25    L.    Ed.   816. 

97.  Actual  residence  of  the  members  of 
a  partnership. — Stewart  v.  Platt,  101  U. 
S.    731,    25    L.    Ed.    816. 

The  mortgagors  resided  with  their 
families  in  the  county  of  Westchester  at 
the  respective  dates  of  the  several  chat- 
tel mortgages,  but  the  business  of  the 
firm  of  Simeon  Leland  &  Co.,  as  lessees 
of  the  Metropolitan  Hotel,  was  carried 
on  in  the  city  of  New  York,  and  all  the 
property  covered  by  the  mortgages  was 
in  use  in  that  hotel.  The  mortgages  were 
filed  in  the  office  of  the  register  of  deeiLs 
for  the  city  and  county  of  New  York,  and 
were  not  filed  in  the  towns  where  the 
lessees  respectively  resided  with  their 
families.  It  was  contended  that  the  firm 
was  the  mortgagor,  that  its  residence  or 
domicile  was  in  the  city  of  New  York, 
and  that  the  manifest  object  of  the  stat- 
ute was  met  by  tiling  the  several  mort- 
gages in  the  city  where  the  firm  carried 
on  its  business.  It  was  held  that  the 
mortgages  should  have  been  filed  in  the 
county  of  Westchester.  The  word  "re- 
side" in  the  statute  means  actual  resi- 
dence. Stewart  v.  Platt,  101  U.  S.  731, 
736,   25   L.    Ed.   816. 

"The  statute  upon  its  face  furnishes 
persuasive  evidence  that  its  framers  in- 
tended to  make  a  sharp  distinction  be- 
tween the  place  where  the  pr()])erty  migiit 
be  at  the  time  of  the  execution  of  the 
n^b''tgage  and  the  place  of  the  mortgagor's 
residence.  If  he  be  a  nonresident  of  the 
state  of  New  York,  the  mortgage  may  be 
filed  in  the  town  or  city  where  the  prop- 
erty shall  be  at  the  time  of  the  execution 
of  the  mortgage.  If  he  be  a  resident, 
then  his  residence,  not  the  actual  situs 
of  the  property,  governs.  If  these  in- 
struments be  executed  bj-  several  resi- 
dent mortgagors,  the  statute  would  seem 
to  require  that  the  mortgage  be  filed  in 
the  towns  or  cities  where  the  mortgagors 
at  the  time  respectively  reside."  Stewart 
V.  Platt,  101  U.  S.  731,  737.  25   L.    Ed.  816. 

"Whether  this  condition  is  wise  or  not, 
whether  convenient  or  difficult  of  per- 
formance,   is    not    for    the    court.s    to    sav. 
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the  actual  residence  of  the  mortgagors,  and  not  the  recital  of  their  residence  in 
the  mortgage,  controls  the  place  of  filing.^s 

c.  Book  in  Which  Recorded. — A  state  may  by  statute  require  mortgages  of 
personal  property  to  be  recorded  in  a  book  kept  for  that  purpose. ^^ 

Mortgage  of  Personal  Property  Only. — A  state  statute  requiring  the  town 
clerk  to  record  mortgages  of  personal  property  in  a  book  kept  for  that  purpose 
undoubtedly  requires  the  clerk  to  record  mortgages  for  personal  property  only, 
in  a  book  kept  for  that  purpose. ^ 

Mortgage  of  Both  Personal  and  Real  Property. — Under  a  statute  re- 
quiring the  town  clerk  to  record  mortgages  of  personal  property  in  a  book  kept 
for  that  purpose,  a  mortgage  of  both  real  and  personal  property,  so  blended  as 
to  be  inseparable,  recorded  in  a  town  clerk's  office  in  a  book  in  which  he  recorded 
all  mortgages,  which  included  real  estate,  is  sufficiently  recorded  as  to  the  per- 
sonal property. - 

d.  Refiling  or  Affidavit  of  Interest. — In  some  states  the  lien  of  a  chattel  mort- 
o-age  ceases  to  be  valid  against  creditors  and  subsequent  purchasers,  unless  the 
mortgage  is  refiled  after  the  expiration  of  a  time  specified  by  the  statute,  or  the 


The  statute  exacts  it,  and  the  courts  must 
see  that  it  is  performed."  Stewart  z'. 
Piatt,  101   U.   S.   731,    25   L.   Ed.  816. 

98.  Stewart  v.  Piatt,  101  U.  S.  731,  23 
L.    Ed.   816. 

In  certain  chattel  mortgages  executed 
by  a  partnership  the  mortgagors  were 
described  as  "of  the  city  of  New  York, 
when  in  fact  they  resided  elsewhere  but 
were  engaged  in  business  in  that  city." 
It  was  heW  that  if  that  is  to  be  regarded 
as  a  representation  by  them  that  their 
fixed  abode  was  in  that  city,  the  statute 
designed  for  the  protection  of  creditors, 
subsequent  purchasers,  and  mortgages  in 
good  faith  cannot  be  thus  defeated.  Their 
rights  depend  not  upon  recitals  or  repre- 
sentations of  the  mortgagors  as  to  their 
residence,  but  upon  the  fact  of  such  resi- 
dence. The  actual  residence  controls  the 
place  of  filing,  otherwise  the  object  of 
the  statute  would  be  frustrated  by  the 
mere  act  of  the  parties  to  the  injury  of 
those  wliose  rights  were  intended  to  be 
protected.  The  recital  of  the  residence 
in  the  mortgage  seems  to  be  of  no  im- 
portance, and  might  for  the  matter  of 
security  be  omitted  altogether.  Stewart 
V.  Piatt,   161  U.  S.  731,  737,  25  L.  Ed.  816. 

99.  Book. — Anthony  v.  Butler,  13  Pet. 
423,    434.    10    L.    Ed.    229. 

Rhode  Island. — The  statute  of  Rhode 
Island  of  January.  1834.  is  such  a  stat- 
ute. Anthony  v.  Butler,  13  Pet.  423,  10 
L.   Ed.   229. 

1.  Mortgage  of  personal  property  only. 
—Anthony  z:  Butler,  13  Pet.  423,  10  U- 
Ed.   229. 

"This  being  the  requirement  of  law.  to 
which  the  clerk  strictly  conformed,  there 
could  be  no  uncertainty  in  searching  the 
record  for  a  personal  mortgage."  An- 
thony V.  Butler,  13  Pet.  423,  10  L.  Ed. 
229. 

2.  Mortgage  of  both  personal  and  real 
property. — Anthony  v.  Butler.  13  Pet.  423, 
10  L.   Ed.  229. 


Certificate  as  evidence. — The  mortgage 
was  recorded  by  the  town  clerk  of  the 
place  where  the  property  was,  he  being 
the  proper  officer  to  record  such  instru- 
ments, under  the  statute  of  Rhode  Island; 
he  kept  two  books,  in  one  of  which  he 
recorded  mortgages,  which  included  real 
estate;  and  in  the  other,  mortgages  upon 
personal  property  only.  The  mortgage  in 
this  case  was  first  recorded  in  the  book 
kept  for  recording  mortgages  on  real  es- 
tate; and  he  gave  a  certificate,  "lodged  in 
the  town  clerk's  office  to  record,  Novem- 
ber 20th,  1837,  at  5  P.  M.,  and  recorded 
same  day,  in  the  record  of  mortgages,  in 
East  Greenwich,  book  No.  4,"  etc.  The 
court  held,  that  this  certificate  was  prop- 
erly received  in  evidence,  in  the  circuit 
court.  Anthony  v.  Butler,  13  Pet.  423,  10 
L.    Ed.   229. 

To  require  a  double  record  would  seem 
to  be  an  unreasonable  construction  of  the 
statute.  The  record  of  the  mortgage  in 
the  book  kept  for  recording  mortgages  on 
real  estate  is  within  a  fair  construction 
of  the  statute.  Anthony  v.  Butler,  13  Pet. 
423,   10   L.    Ed.   229. 

"Both  records  are  kept  in  the  same  of- 
fice, and  by  the  same  person;  who  per- 
forms the  duties  of  the  office,  and  mu.-^t 
always  be  well  acquainted  with  its  usage. 
Any  inquiry  of  the  clerk  for  the  record 
of  a  mortgage  like  the  one  under  con- 
sideration, would  as  certainly  lead  to  it, 
under  the  usage,  as  if  it  were  recorded  in 
both  books.  If  this  mortgage  had  been 
recorded  in  the  book  for  personal  mort- 
gages, the  same  strictness  as  now  con- 
tended for  might  be  urged  against  such 
record  book,  as  it  would  not  then  be  kept 
exclusively  for  personal  mortgages.  We 
tliink,  that  this  mortgage  has  been  re- 
corded in  a  book  kept,  though  not  ex- 
clusivelv,  for  the  purpose  of  recording 
mortgages  which  convey  real  and  personal 
property;  and  that  it  is  within  a  fair  con- 
struction of  the  statute."  Anthony  v. 
Butler,   13   Pet.  423,  434,  10   L.   Ed.  229. 
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mortgagee  annexes  to  the  instrument  on  file  a  statement  or  an  affidavit  setting 
forth  his  interest  in  the  property  by  virtue  of  his  mortgage.-^ 

Suit  Begun  before  Lien  Lost. — The  hen  of  a  chattel  mortgage  is  not  lost 
after  suit  was  begun  to  replevy  the  mortgaged  property  because  of  a  failure  to 
comply  with  the  requirements  of  the  recording  acts  upon  the  subsequent  expira- 
tion of  the  time  for  which  a  lien  was  secured  by  the  original  filing.-* 

e.  Validation  of  Defective  Registry. — See  post,  "Validation  by  Act  of  Legis- 
lature,"  II.  O. 

5.  Prooi^  of  Record. — See  ante.  "Book  in  Which  Recorded."  II.  K,  4.  c. 

6.  Ei-Fi'XT  OF  Recording — a.  Registry  as  Evidence. — Where  Record  Not 
Made  Constructive  Notice  by  Law. — See  post,  "Proof  of  Xotic<"  or  Want 
of  Notice,"  II,  K,  3,  c,  (1),  (c),  bb,  (bb),  bbb,  (bbb).^ 

b.  Substitute  for  Delivery  of  Possession. — When  it  is  provided  by  statute 
that  a  mortgage  of  personal  property  shall  not  be  valid  against  third  persons,  un- 
less the  mortgage  is  recorded,  a  recording  of  the  mortgage  is  a  substitute  for, 
and  (unless  in  case  of  actual  fraud)  equivalent  to,  a  delivery  of  possession,  and 
makes  the  title  and  the  possession  of  the  mortgagee  good  against  all  the  world.*^ 

L.  Delivery  of  Possession  to  Mortgagee  or  Retention  by  Mortgagor 
— 1.  At  Common  Law — a.  As  betz^'cen  the  Parties. — As  between  the  parties 
thereto,  delivery  of  the  property  to  the  mortgagee  is  not  essential  to  the  validity 
of  a  chattel  mortgage."     The  rule  of  the  common  law,  that  the  lien  of  the  vendor 


3.  Refiling    or    affidavit     of     interest. — 

Stewart  v.  Piatt,  101  U.  S.  7.^51,  25  L.  Ed. 
816;  Aldrich  v.  TEtuA  Co.,  8  Wall.  491, 
19  L.  Ed.  473;  White's  Bank  v.  Smith,  7 
Wall.  646,  19  L.  Ed.  211;  Wood  v.  Weimar. 
104  U.   S.   786.    26    L.    Ed.   779. 

New  York. — The  New  York  statute  pro- 
vides "that  every  mortgage  filed  in  pur- 
suance of  the  statute  should  cease  to  be 
valid  against  the  creditors  of  the  mort- 
gagor, or  against  subsequent  purchasers 
or  mortgagees  in  good  faith,  after  the  ex- 
piration of  one  year  from  the  filing 
thereof,  unless  within  thirty  days  next 
preceding  the  expiration  of  each  and 
every  term  of  one  year  after  the  filing  of 
the  mortgage,  a  true  copy  thereof,  to- 
gether with  a  statement  exhibiting  the  in- 
terest of  the  mnrtgagcc  in  the  property 
thereby  claimed  by  him  in  virtue  thereof, 
shall  be  again  filed  in  the  office  of  the 
clerk  or  register  aforesaid  of  the  town  or 
city  where  the  mortgagor  shall  then  re- 
side.'' Stewart  v.  Piatt,  101  U.  S.  731,  736, 
25  L.  Ed.  816.  See,  also.  Aldrich  v. 
yEtna  Co...  8  Wall.  491,  19  L.  Ed.  473; 
White's  Bank  v.  Smith.  7  Wall.  646,  19  L. 
Ed.    211. 

Michigan. — The  statute  of  Michigan 
provides  that  every  chattel  mortgage 
shall  cease  to  be  valid  as  against  cred- 
itors and  subsequent  purchasers  or  mort- 
gagees in  good  faith,  after  the  expiration 
of  one  year  from  the  filing,  unless  within 
thirty  days  next  preceding  the  expiration 
of  the  year,  the  mortgagee,  his  agent  or 
attorney,  shall  annex  to  the  instrument 
on  file  an  affidavit,  setting  forth  the  in- 
terest which  tVe  mortgagee  has,  by  vir- 
tue of  his  mortgage  in  the  property  mort- 
gaged. Wood  V.  Weimar.  104  U.  S.  786. 
794.    26    L.    Ed.    779. 

4.  Suit  begun  before  lien  lost. — Wood 
V.  Weimar,   104  U.  S.  786,  26  L.   Ed.  779. 


Michigan. — A  chattel  mortgage  is  not, 
under  the  laws  of  Michigan,  void  as  to 
creditors,  because  of  the  failure  of  the 
mortgagee  to  annex  to  the  instrument  on 
file  an  afifidavit  setting  forth  the  interest 
which  he  has  by  virtue  of  his  mortgage, 
in  the  property  mortgaged,  within  thirty 
days  after  the  expiration  of  one  year 
from  the  filing,  although  the  mortgaged 
goods  remained  in  the  possession  of  the 
mortgagor,  if  before  the  expiration  of 
twelve  months  from  its  date,  and  while 
the  mortgage  was  in  full  force  under  the 
recording  acts,  they  were  replevied  by 
the  mortgagee,  who  thereafter  retained 
the  possession  of  them.  Wood  v.  Weimar 
104   U.   S.   786,   26   L.    Ed.   779. 

After  the  possession  of  the  property 
was  then  taken  by  the  mortgagee  the  re- 
cording acts  did  not  apply,  unless  the 
property  was  again  put  into  possession  of 
the  mortgagor.  Where  nothing  of  this 
kind  appears  in  the  findings,  the  pre- 
sumptions are  all  the  other  way;  there- 
fore, at  the  time  of  the  replevin  the  lien 
of  tlie  mortgage  was  valid  and  subsisting 
to  the  extent  of  the  debt  secured  by  it  is 
established  by  the  findings.  Wood  v. 
Weimar.  104  U.   S.   7Sr..  26   L.   Ed.  779. 

5.  Certificate  of  record  of  mortgage  of 
both  real  and  chattel  property. — Si-o  .inte, 
"Book    in    Which    i\<-c' irdrd.''    11.    K.    4.    c. 

6.  Substitute  for  delivery  of  possession. 
— Waterman  7'.  Mackenzie,  138  U  S  252 
34  L.  Ed.  923;  Aldrich  v.  ^tna  Co..  8 
Wall.  491.  497.  19  L.  Ed.  473;  Robinson  z-. 
Elliott.  22  Wall.  513.  521,  22  L.  Ed.  758; 
Fowler  V.  Merrill.  11  flow.  375,  13  L.  Ed! 
736.  Sec  oost,  "Under  the  Recording 
Acts,"   IT.   L,  2. 

7.  As  between  the  parties. — Sawvcr  v. 
Tnrpin.  91  U.  S.  114.  23  L.  Ed.'  235; 
TTnnselt  T'.  Harrison.  105  U.  S.  401.  26  L 
Ed.    1075. 


728 


CHATTEL  MORTGAGES. 


of  personal  property,  to  secure  the  payment  of  purchase  money,  is  lost  by 
the  voluntary  and  unconditional  delivery  of  the  property  to  the  purchaser,  does 
not  prevent  the  parties  from  contracting  for  a  lien  which,  as  between  themselves, 
will  be  good  after  delivery.  The  legal  effect  of  such  a  contract  is  to  create  a 
charge  upon  the  property,  not  in  the  nature  of  a  pledge,  but  of  a  mortgage. 
Such  a  lien  is  good  between  the  parties,  without  a  change  of  possession,  even 
though  void  as  against  subsequent  purchasers  in  good  faith  without  notice,  and 
creditors  levying  executions  or  attachments.^ 

b.  As  to  Subsequent  Purclwsers  and  Creditors — (1)  In  General. — A  mort- 
gage is  valid  notwithstanding  the  mortgagor  has  the  possession.^  Possession 
of  mortgaged  chattel  property,  by  the  mortgagor,  inconsistent  with  the  face  of 
the  deed,  is  not  of  itself,  conclusive  evidence  of  fraud. ^^  In  some  cases  where 
the  retention  of  possession  was  provided  for  by  the  terms  of  the  deed,  it  has 
been  unnecessary  to  decide  that  it  was  not  fraudulent.  ^^ 

(2)  Change  of  Possession  Impossible  and  Constructive  Possession. — ^^'here 
from  the  circumstances  it  is  beyond  the  power  of  the  parties  to  change  the  pos- 
session of  a  mortgage  chattel,  it  cannot  be  an  evidence  of  fraud. ^^ 

(3)  Possession  Taken  before  Rights  of  Third  Persons  Intervened — (a)  In 
General. — If  a  contract  in  the  nature  of  a  chattel  mortgage  is  good  between 
the  parties,  without  a  change  of  possession,  if  followed  by  a  delivery  of  pos- 
session, before  the  rights  of  third  persons  have  intervened,  it  is  good  abso- 
lutely. ^^ 


8.  Gregory  v.  Morris,  96  U.  S.  619,  24 
L.  Ed.  740;  Hauselt  v.  Harrison,  105  U. 
S.    401,   405.    2G    L.    Ed.    1075. 

Massachusetts. — Sawyer  v.  Turpin,  91 
U.    S.    114.    23    L.    Ed.    235. 

9.  As  to  subsequent  purchasers  and 
creditors. — Casey  v.  Cavaroc,  96  U.  S.  467, 
476,  24  L.  Ed.  779;  Conard  v.  Atlantic  Ins. 
Co..   1   Pet.   386.  7   L.   Ed.   189. 

10.  Conard  v.  Atlantic  Ins.  Co.,  1  Pet. 
386,   7    L.   Ed.   189. 

"Now  whether  (at  common  law)  a  sale 
or  mortgage,  without  changing  the  pos- 
session of  the  property,  is  in  most  cases 
only  prima  facie  evidence  of  fraud,  or  is 
per  se  fraud,  whether  in  England  or  in 
some  of  the  states,  *  *  *  may  not  be  fully 
settled  in  some  of  them,  though  it  is  clear 
enough  in  others.  *  *  *  So  whether  a 
sound  distinction  may  not  exist  at  times 
between  a  mortgage  and  a  sale  need  not 
be  examined,  though  it  is  more  custom- 
ary in  all  mortgages  for  the  mortgagor 
honestly  to  retain  the  possession,  than  to 
pass  it  to  the  mortgagee.  United  States 
V.  Hooe.  3  Cranch  73.  88.  2  L.  Ed.  370. 
*  *  *  Brooks  V.  Marbury,  11  Wheat.  78, 
82.  83,  6  L.  Ed.  423;  Bank  v.  Higgin- 
bottom,  9  Pet.  48,  60,  9  L.  Ed.  46  *  *  *. 
And  in  conditional  sales,  especially  on  a 
condition  precedent  bona  fide,  the  vendor, 
it  is  usually  considered,  ought  not  to  part 
with  the  possession  till  the  condition  is 
fulfilled.  *  *  *  But  it  is  unnecessary  to  de- 
cide any  of  these  points  here."  Fowler 
V.  Merrill.  11  How.  375,  393,  13  L.  Ed. 
736. 

Arkansas. — Under  the  statute  of  frauds 
in  Arkansas,  a  chattel  mortgage  executed 
and  recorded  in  1837,  is  good  without  any 
change  of  possession  of  the  articles,  if 
bona    fide    and   for   a    good    consideration, 


unless  against  a  subsequent  purchaser 
without  notice.  Fowler  v.  Merrill,  11 
How.   375,   13    L.    Ed.   736. 

Indiana. — Prior  to  the  enactment  of  the 
statute,  it  was  necessary  to  the  validity 
of  chattel  mortgages  in  Indiana  that  there 
should  be  a  manual  delivery  of  the  mort- 
gaged property  to  the  mortgagee,  who 
should  continue  to  hold  the  same  in  pos- 
session. Robinson  v.  Elliott,  22  Wall. 
513,    22    L.    Ed.    758. 

11.  Conard  v.  Atlantic  Ins.  Co.,  1  Pet. 
386,  7  L.  Ed.  189;  Fowler  v.  Merrill.  11 
How.   375,   13    L.    Ed.   736. 

12.  Change  of  possession  impossible  and 
constructive  possession. — Conard  v.  At- 
lantic  Ins.    Co.,   1    Pet.   386.   7   L.   Ed.   189. 

A  mortgage  of  a  cargo  of  goods  on  a 
voyage,  as  collateral  security,  is  not  void, 
because  the  possession  is  not  changed. 
Conrad  v.  Atlantic  Ins.  Co.,  1  Pet.  386,  7 
L.  Ed.  189. 

Constructive  possession. — Articles  of 
commerce  were  purchased  in  the  state  of 
Indiana,  and  the  vendors,  in  whose  ware- 
houses they  were  lying,  gave  a  warranty 
memorandum  of  the  sale,  with  the  receipt 
for  the  money,  and  an  engagement  to  de- 
liver them  on  board  of  canal  boats  soon 
after  the  opening  of  canal  navigation. 
These  documents  were  indorsed  and  de- 
livered to  a  merchant  in  New  York  in 
consideration  of  advances  of  money  in  the 
usual  course  of  trade.  It  was  held  that 
the  legal  titl^  and  constructive  posses- 
sion of  the  propertv  was  thereby  trans- 
ferred to  the  New  York  merchant.  Gib- 
son V.  Stevens.  8  How.  384,  12  L.  Ed. 
1123. 

13.  Possession  taken  before  rights  of 
third  persons  intervened. — Hauselt  v. 
Harrison,    105   U.    S.   401,   26   L.    Ed.    1075;. 
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(b)  Relatioih  Back  to  Accrual  of  Right. — The  taking  possession  of  property 
under  a  chattel  mortgage  may  sometimes  be  held  to  relate  back  to  the  time  when 
the  right  so  to  do  was  created. ^^ 

In  Vermont. — The  rule  in  Vermont,  in  cases  of  chattel  mortgages  of  after- 
acquired  property  (where  possession  by  the  mortgagee  is  necessary  to  perfect 
his  title  as  against  attaching  or  execution  creditors),  is  that  although  such  pos- 
session be  not  taken  until  long  after  the  execution  of  the  mortgage,  yet  the  pos- 
session, when  taken  (if  it  be  before  the  lien  of  the  attaching  or  execution  cred- 
itor), brings  the  property  under  the  cover  and  operation  of  the  mortgage  as  of 
its  date — the  time  when  the  right  of  possession  was  first  acquired. "^^ 

2.    Under  the   Recording   Acts — a.    Iti   General. — Where   a   chattel    mort- 


Gregory  v.  Morris,  96  U.  S.  619,  24  L.  Ed. 
740. 

An  agreement  tliat  in  consideration  of 
moneys  advanced  for  the  purchase  of 
skins  to  be  tanned,  the  tanner  would 
finish  them,  and  they  should  be  considered 
as  security  for  the  moneys  advanced,  if 
followed  by  a  delivery  of  possession  be- 
fore the  rights  of  third  persons  have  in- 
tervened, is  good  absolutely.  Hauselt  v. 
Harrison.   105    U.    S.    401,   26    L.    Ed.    1075. 

B.  and  H.  entered  into  an  agreement 
in  writing  in  effect  as  follows:  B.  in  con- 
sideration of  certain  moneys  advanced  by 
H.  for  the  purchase  of  skins,  agreed  that 
he  would  tan,  finish,  and  deliver  them  to 
H.  H.,  in  consideration  of  a  5  per  cent, 
commission  on  sales,  and  a  further  1  per 
cent,  to  cover  insurance,  storage,  and  la- 
bor, agreed  to  sell  all  such  skins  and 
place  the  proceeds,  after  deduction  of 
aforementioned  commission  and  advances 
at  the  disposal  of  H.  for  his  own  use  ami 
benefit.  And  they  further  agreed  that  all 
the  skins,  whether  green,  in  the  process 
of  tanning,  tanned,  or  tanned  and  finished, 
should  be  considered  as  security  for  re- 
funding the  moneys  advanced  by  H.  The 
business  was  carried  on  according  to  the 
contract  until  B.  became  sick  and  finan- 
cially embarrassed,  and  unable  to  proceed 
with  it.  B.  was  then  indebted  to  H. 
Thereupon  the  parties  entered  into  an- 
other agreement,  whereby  H.  was  to  take 
possession  of  B.'s  tannery,  and  run  and 
use  the  same  together  with  such  ma- 
terials on  hand  as  might  be  necessary  to 
finish  and  complete  said  skins  now  on 
hand,  etc.,  and  sell  them.  H.  was  to 
place  the  net  proceeds  of  the  sale  to  the 
credit  of  B.  after  deducting  advances  and 
expenses  of  finishing  the  skins,  as  per 
terms  of  the  first  contract.  A.,  four  days 
thereafter,  filed  his  petition  in  bankruptcy. 
H.  took  possession  of  the  tannery,  and 
thereupon  B.'s  assignee  in  bankruptcy 
brought  an  action  in  replevin  for  the 
skins.  It  was  held  that  the  legal 
title  to  the  skins  vested  B.  but  that  it 
was  not  an  unqualified  property  in  them. 
They  were  subject  to  a  charge  in  the  na- 
ture of  a  mortgage  in  favor  of  H.  which 
was  binding  on  the  parties  and  A.'s  as- 
signee in  bankruptcy.  Hauselt  t'.  Har- 
rison, 10,5  U.  v^.  401.  26   T..   F.d.   107."^. 

Under   the   lavirs   of    Michigan     an     un- 


r.ecorded  mortgage  is  good  against  cred- 
itors where  the  mortgagee  replevies  the 
goods  within  twelve  months  from  its  date. 
Wood  V.  Weimar,  104  U.  S.  786,  26  L. 
Ed.    779. 

14.  Relation  back  to  accrual  of  right.— 
Thompson  f.  Fairbanks,  196  U.  S.  516, 
524,    49    L.    Ed.    577. 

15.  Thompson  v.  Fairbanks,  196  U.  vS. 
516.    524,    525,    49    L.    Ed.    577. 

In  Vermont  it  is  held  that  when  the 
mortgagee  takes  possession  of  after- 
acquired  property,  as  provided  for  in  such 
mortgage,  the  lien  is  good  and  valid  as 
against  every  one  but  attaching  or  ird:^- 
ment  creditors  prior  to  the  taking  of  such 
possession.  Thompson  v.  Fairbanks.  196 
U.    S.    516,    49    L.    Ed.    577. 

"So  in  this  case,  although  there  was  no 
actual  existing  lien  upon  this  after-ac- 
quired property  until  the  taking  of  pos- 
session, yet  there  was  a  positive  agree- 
ment, as  contained  in  the  mortgage  and 
existing  of  record,  under  which  the  in- 
choate lien  might  be  asserted  and  en- 
forced, and  when  enforced  by  the  taking 
of  possession,  that  possession  under  the 
facts  of  this  case,  related  back  to  the  time 
of  the  execution  of  the  mortgage  of  April. 
1891,  as  it  was  only  by  virtue  of  that 
mortgage  that  possession  could  be  taken. 
The  supreme  court  of  Vermont  has  held 
that  such  a  mortgage  gives  an  existing 
lien  by  contract,  which  may  be  enforced 
by  the  actual  taking  of  possession,  and 
such  lien  can  only  be  avoided  bj'  an  ex- 
ecution or  attachment  creditor,  whose 
lien  actually  attaches  before  the  taking 
of  possession  by  the  mortgagee.  Al- 
though this  after-acquired  property  was 
subject  to  the  lien  of  an  attaching  or  an 
execution  creditor,  if  perfected  before  the 
mortgagee  took  possession  under  his 
mortgage,  yet  if  there  were  no  such  cred- 
itor, the  enforcement  of  the  Hen  bv  tak- 
ing possession  would  be  legal."  Thomp- 
son V.  Fairbanks,  196  U.  S.  516.  49  L.  Ed. 
577. 

"At  the  time  when  the  defendant  took 
possession  of  this  after-acquired  property, 
covered  by  the  mortgage,  there  had  been 
a  breach  of  the  condition  specified  therein, 
and  the  title  to  the  property  was  thereby 
vested  in  the  mortgagee,  subject  to  the 
mortgagor's  right  in  eciuity  to  redeem. 
This  has  been  held  to  be  the  law  in  Ver- 
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gage  is  recorded,  it  is  not  essential  to  the  validity  of  the  instrument  that  the 
possession  of  the  property  accompany  the   mortgage. i" 

b.    Presumption  as  to  J^alidity. — A  chattel  mortgage,  which  simply  allows  the 


mont  (aside  from  any  question  as  to  the 
effect  of  the  bankrupt  law),  both  in  this 
case  and  in  the  cases  also  cited  in  the 
opinion  of  the  supreme  court  of  Vermont. 
The  taking  of  possession  of  the  after-ac- 
quired property,  under  a  mortgage  such 
as  this,  is  held  good,  and  to  relate  back 
to  the  date  of  the  mortgage,  even  as 
against  an  assignee  in  insolvency." 
Thompson  t'.  Fairbanks.  19G  U.  S.  516, 
522.    49    L.    Ed.    577. 

16.  Under  the  recording  acts. — Aldrich 
V.  ^tna  Co..  8  Wall.  491.  19  L.  Ed.  473; 
Means  z:  Dowd,  128  U.  S.  273,  32  L.  Ed. 
429;  Robinson  r.  Elliott.  22  Wall.  513,  22 
L.  Ed.  758;  Fowler  z:  Merrill,  11  How. 
375.  13  L.  Ed.  736;  White's  Bank  z\  Smith, 
7  Wall.  646,  19  L.  Ed.  211;  Etheridge  v. 
Sperrv,  139  U.  S.  266.  35  L.  Ed.  171; 
Huntley  v.  Kingman,  152  U.  S.  527,  38  L. 
Ed.    540. 

Upon  the  recording  of  a  chattel  mort- 
gage, the  fact  that  it  is  not  accompanied 
by  the  possession  of  the  property  affords 
no  ground  of  impeachment  of  the  trans- 
actions, as  the  record  is  regarded  as  satis- 
factory accounting  for  the  nondelivery  of 
the  possession.  This  is  the  law  as  it  re- 
spects the  recording  or  filing  of  personal 
mortgages  both  under  state  statutes  and 
the  act  of  congress.  Aldrich  v.  vEtna 
Co.,  8  Wall.   491,  19  L.   Ed.  473. 

In  order  to  prevent  any  injury  or  fraud 
by  the  possession's  not  being  changed,  a 
record  of  a  chattel  mortgage  is  in  most 
of  the  states  required.  Fowler  v.  Mer- 
rill.  11   How.  375,   13   L.   Ed.   736. 

"If  chattel  mortgages  were  formerly,  in 
most  of  the  states,  treated  as  invalid  un- 
less actual  possession  was  surrendered  to 
the  mortgagee,  it  is  not  so  now,  for  mod- 
ern legislation  has,  as  a  general  thing 
(the  cases  to  the  contrary  being  excep- 
tional) conceded  the  right  to  the  mort- 
gagor to  retain  possession,  if  the  trans- 
action is  on  good  consideration  and  bona 
fide.  This  concession  is  in  obedience  to 
the  wants  of  trade,  which  deem  it  bene- 
ficial to  the  community  that  the  owners 
of  personal  property  should  be  able  to 
make  bona  fide  mortgages  of  it,  to  secure 
creditors,  without  any  actual  change  of 
possession."  Robinson  v.  Elliott,  22  Wail. 
513.   22  L.    Ed.   758. 

Where  recording  does  not  convey  title. 
— Although,  when  the  mortgage  was  re- 
corded, the  laws  of  the  state  did  not  make 
the  mere  recording  convey  the  title  when 
the  personal  property  thus  mortgaged  re- 
mained in  the  possession  of  the  mort- 
gagor, yet  they  sanctioned  the  mortgage 
unless  it  was  made  without  good  con- 
sideration, and  opposed  by  a  bona  fide 
subsequent  purchaser,  who  had  no  notice 
of  its  existence.  Fowler  v.  Merrill,  11 
How.  375,   13   L.    Ed.   736. 


Arkansas. — Fowkr  v.  Merrill,  11  How. 
375,   13    L.    Ed.   73o. 

Indiana. — The  statute  of  frauds  of  In- 
diana. "§  10,  declared  that  no  assignment 
of  goods  by  waj-  of  mortgage  should  be 
valid  unless  acknowledged  "as  provided 
in  cases  of  deeds  of  conveyance,  and  re- 
corded in  the  recorder's  office  of  the 
count}''  where  the  inortgagor  resides, 
within  ten  days  after  the  execution 
thereof."  Section  21  makes  the  further 
provisions:  "The  question  of  fraudulent 
intent  in  all  cases  arising  under  the  pro- 
visions of  this  act  shall  be  deemed  a  ques- 
tion of  fact,  nor  shall  any  conveyance  or 
charge  be  adjudged  fraudulent  as  against 
creditors  or  purchasers  solely  upon  the 
ground  that  it  was  not  founded  on  a  valu- 
able consideration."  It  was  held  that  the 
recording  of  the  mortgage  conteinplated 
by  the  statute  was  intended  as  a  substi- 
tute for  possession,  and  a  mortgagor  of 
personal  chattels  may,  if  the  transaction 
be  fair,  and  the  mortgage  made  by  him 
be  duly  recorded,  retain  possession  of 
personal  chattels.  Robinson  v.  Elliott.  22 
Wall.  513,  22  L.  Ed.  75S;  Means  v.  Dowd, 
128   U.    S.   273,  32   L.    Ed.   429. 

The  statute  of  Indiana  changed  the  law 
of  that  state  as  to  the  necessity  for  a 
transfer  of  possession,  and  permitt^  the 
retention  of  the  possession  of  personal 
property  by  the  mortgagor  in  a  chattel 
inortgage  given  as  a  security  for  the  pay- 
ment of  debts.  Robinson  v.  Elliott,  22 
Wall.   513,  22   L.   Ed.   758. 

Massachusetts. — Sawyer  v.  Turpin.  91  U. 
S.    114,    23    L.    Ed.    235. 

Utah.— "Section  2801  (Utah  Stats.)  in 
substance  enacts  that  a  mortgage  of  per- 
sonal property  executed,  acknowledged 
and  recorded  according  to  law  shall  be 
valid  as  to  all  parties,  even  though  the 
possession  of  the  property  be  not  de- 
livered to,  and  retained  by,  the  mort- 
gagee, if  the  mortgage  itself  provides  that 
the  property  may  remain  in  the  posses- 
sion of  the  mortgagor  and  be  accompanied 
bv  an  affidavit  required  by  that  section." 
B'room  v.  Armstrong,  137  U.  S.  266,  276, 
34    L.    Ed.    648. 

But  the  creditor  must  take  care  in  mak- 
ing his  contract  that  it  does  not  contain 
provisions  of  no  advantage  to  him,  but 
which  benefit  the  debtor,  and  were  de- 
signed to  do  so,  and  are  injurious  to 
other  creditors.  The  law  will  not  sanc- 
tion a  proceeding  of  this  kind.  It  will 
not  allow  the  creditor  to  make  use  of  his 
debt  for  any  other  purpose  than  his  own 
indemnity.  If  he  goes  beyond  this,  and 
puts  into  the  contract  stipulations  which 
have  the  effect  to  shield  the  property  of 
his  debtor,  so  that  creditors  are  delayed  in 
the  collection  of  their  debts,  a  court  of 
equity    will    not    lend    its    aid    to    enforce 
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mortgagor  to  retain  the  possession  and  use  of  the  property  until  breach  of  tlie 
condition  is,  when  duly  recorded,  prima  facie  valid. i"  But  the  effect  of  the  stat- 
ute is  not  to  make  every  recorded  mortgage,  which  prior  to  the  statute  would 
have  been  held  fraudulent  in  law.  prima  facie  valid. ^^  The  recording  of  the 
mortgage  contemplated  by  the  statute  was  meant  as  a  substitute  for  delivery  of 
possession,  but  was  not  meant  to  protect  a  mortgage  from  all  illegal  stipula- 
tions contained  in  it.^^  If  so  it  could  be  used  as  a  cover  for  any  fraudulent 
transaction,  which  would  have  to  be  treated,  as-  valid,  until  the  contrary  wa? 
shown. 2'^  The  protection,  however,  goes  no  further,  as  the  consideration  of  the 
instrument  may  be  impeached  for  fraud  or  .for  any  other  vice  or  infirmity  in 
the  original  contract  or  transaction.-^ 

c.  Pozvcr  of  Disposal  in  Mortgagor — (1)  Pozver  for  Benefit  of  Mortgagee — 
(a)  In  General. — A  chattel  mortgage  is  not  void  merely  because  it  provides  for 
a  retention  of  possession  by  the  mortgagor  and  a  sale  or  prosecution  of  the 
business  in  the  ordinary  mode  by  him.^^ 

(b)  Power  Conferred  by  Parol  Agreement. — A  mortgage  of  a  stock  of  goods 
otherwise  valid,  is  not  invalidated  by  reason  of  a  parol  understanding  at  the 
time  of  its  execution,  that  the  mortgagor  may  retain  possession,  and  sell  the 
goods,  and  apply  the  proceeds  to  his  own  support,  and  to  keep  up  the  stock, 
applying  only  the  surplus  to  the  payment  of  the  mortgage  debt.-^     In  determin- 


the  contract.  These  principles  are  not 
disputed,  btit  the  courts  of  the  countr}'  are 
not  agreed  in  their  application.  Robin- 
son V.  Elliott,  22  Wall.  513,  523.  22  L.  Ed. 
758.  See  post.  "Power  for  Benelit  of 
Mortgagor   Alone,"    II.    L.   2,   c,    (2). 

17.  Presumption  as  to  validity. — Robin- 
son T'.  Elliott.  22  Wall.  513,  524,  525.  22 
L.    Ed.    758. 

18.  Robinson  v.  Elliott.  22  Wall.  513, 
22  L.   Ed.  758. 

If  a  chattel  mortgage  contains  other 
provisions  than  that  authorizing  the  mort- 
gagor to  retain  possession  of  the  property, 
which,  on  legal  principles,  vitiate  the 
whole  instrument  registration,  does  not 
make  it  prima  facie  valid.  Robinson  v. 
Elliott,    22    Wall.    513,    22    L.    Ed.    758. 

Such  provisions  do  not' make  a  mort- 
gage of  a  stock  of  goods,  containing  a 
provision  authorizing  the  mortgagor  to 
retain  possession  for  the  purpose  of  sell- 
ing in  the  usual  course  of  trade,  prima 
facie  valid,  and  the  court  may  as  a  mat- 
ter of  law,  pronounce  such  mortgage 
fraudulent.  Registration  was  intended  as 
a  substitute  for  delivery  of  possession,  it 
was  not  meant  to  be  a  protection  for  all 
the  other  stipulations  contained  in  a  mort- 
gage. It  cannot  be  used  as  a  cover  for 
any  fraudulent  transaction,  so  as  to  re- 
quire it  to  be  treated  as  valid  until  tlie 
contrary  is  shown.  Robinson  ?■.  Elliott. 
22  Wall.  513.  22  E.  Ed.  758.  See  post, 
"Power  of  Disposal  in  Mortgagor,"  H, 
M.  3,  a. 

19.  Robinson  v.  Elliott,  22  Wall.  513. 
22  L.  Ed.  758;  Means  v.  Dowd,  128  U.  S. 
273.  32  L.  Ed.  429. 

20.  Robinson  v.  Elliott.  22  Wall.  513, 
22    L.    Ed.    758. 

21.  Aldrich  f.  iEtna  Co..  8  Wall.  491, 
19   L.    Ed.    473. 

22.  Power  for  benefit  of  mortgagee. — 
Etheridge    z'.    Sperry,    139    U.    S.    2iW,    272, 


35  L.  Ed.  171,  distinguishing  Robinson  v. 
Elliott,  22  Wall.  513.  524,  22  L.  Ed.  753; 
Leavenworth  Bank  v.  Hunt,  11  Wall.  391, 
20  L.  Ed.  190,  and  Means  r.  Dowd.  128 
U.  S.  273,  32  L.  Ed.  429;  People's  Sav. 
Bank  v.  Bates.  120  U.  S.  550.  30  L.  Ed. 
754. 

Indiana. — It  would  seem  that  under  the 
statutes  of  Indiana  a  chattel  mortgage 
providing  that  the  mortgagor  shall  retain 
possession  of  a  stock  of  goods  and  sell 
the  same  for  the  express  purpose  of  ap- 
plying the  proceeds  on  the  mortgage  debt 
would  be  valid,  if  duly  recorded.  Robin- 
son V.  Elliott,  22  Wall.  513,  525,  22  L.  Ed. 
758. 

The  court  said:  "We  are  not  prepared 
to  say  that  a  mortgage  under  the  Indiana 
statute  would  not  be  sustained  which  al- 
lows a  stock  of  goods  to  be  retained  by 
the  mortgagor,  and  sold  by  him  at  retail 
for  the  express  purpose  of  applying  the 
proceeds  to  the  payment  of  the  mortgage 
debt.  Indeed,  it  would  seem  that  such 
an  arrangement,  if  honestly  carried  out, 
would  be  for  the  mutual  advantage  of 
the  mortgagee  and  the  unprefcrred  cred- 
itors." Robinson  v.  Elliott,  22  Wall.  513, 
524,  22  L.  Ed.  758;  Etheridge  z:  Sperry, 
130  U.  S.  266,  35  L.   Ed.   171. 

Michigan. — See  post,  "Power  Conferred 
by  Parol  Agreement,"  II,  L,  2.  c,  (1),  (b). 

23.  Power  conferred  by  parol  agree- 
ment.— Etheridge  z\  Sperry,  139  U.  S.  260, 
35  L.  Ed.  171,  following  local  law  of 
Iowa;  Huntlev  v.  Kingman,  152  U.  S.  527, 
38    L.    E^'     "40. 

Iowa,  '.  iana  and  North  Carolina. — Tn 
Etheridge  z:  Sperry,  139  U.  S.  266.  35  L. 
Ed.  171,  certain  creditors  of  one  Hamil- 
ton were  secured  by  chattel  mortgages 
upon  a  stock  of  goods  levied  upon  by  an 
execution  creditor.  There  was  no  re- 
.=  ervation  of  interest  to  the  mortgagor, 
but    an    express    provision    that   if   he    de- 
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ing  the  validity  of  such  mortgages,  a  federal  court  will  respect  the  settled  law 


faulted  in  payment,  or  attempted  to  re- 
move from  the  country  any  part  of  the 
mortgaged  property,  the  mortgagee  might 
take  immediate  possession,  and  before  the 
maturity  of  the  secured  notes.  The  ques- 
tion presented  was  whether  as  matter  of 
law,  a  mortgage  given  by  a  merchant  on 
his  stock  of  goods  to  secure  debts  not 
yet  due,  which  had  no  imperfections  upon 
its  face,  contained  no  reservations  for 
the  benefit  of  the  mortgagor,  was  ap- 
parently only  for  the  security  of  the 
mortgagee,  and  gave  him  full  power  to 
take  possession  upon  default  of  pajmient, 
was  invalidated  by  a  parol  understanding 
at  the  time  of  its  execution  that  the  mort- 
gagor might  use  the  proceeds  of  his  daily 
sales  to  support  himself,  and  to  keep  up 
the  stock  by  purchase,  apph'ing  only  the 
surplus,  but  all  of  that  to  the  payment  of 
the  mortgage  debt;  or  whether  such  un- 
derstanding was  simply  to  be  taken  into 
consideration,  with  the  other  circum- 
stances, as  bearing  upon  the  questions  of 
good  faith.  It  was  held  that  the  chattel 
mortgage  was  not  necessarily  invalidated 
by  the  parol  agreement  that  the  mort- 
gagor was  to  retain  possession  with  the 
right  to  sell  the  goods  at  retail.  The  case 
of  Leavenworth  Bank  v.  Hunt,  11  Wall. 
391,  20  L.  Ed.  190;  Robinson  v.  Elliott,  2:2 
Wall.  513,  22  L.  Ed.  758;  and  Means  v. 
Dowd.  128  U.  S.  273,  32  L.  Ed.  429,  were 
reviewed  and  distinguished  and  the  court 
placed  its  opinion  largely  upon  the  Iowa 
cases,  which  were  reviewed  and  regarded 
as  resting  upon  sound  principles.  Hunt- 
ley V.  K'ngman,  152  U.  S.  527,  534,  535, 
38  L.  Ed.  540.  See,  also.  People's  Sav. 
Bank  v.  Bates,  120  U.  S.  556,  30  L.  Ed. 
754. 

In  reference  to  the  cases  of  Leaven- 
worth Bank  v.  Hunt,  11  Wall.  391,  20  L. 
Ed.  190;  Robinson  v.  Elliott,  22  Wall.  513. 
22  L.  Ed.  758;  and  Means  v.  Dowd.  128 
U.  S.  273.  32  L.  Ed.  429,  the  court  said: 
'"While  there  are  some  points  of  simi- 
larity between  each  of  those  cases  and 
this,  and  while  there  are  observations  in 
the  opinions  filed  in  them  pertinent  and 
correct  with  reference  to  the  special  facts 
which,  if  disconnected  from  those  facis 
and  applied  here,  might  seem  authorita- 
tive, yet  there  are  clear  and  sufficient  rea- 
sons why  neither  the  decisions  nor  the 
opinions  should  control  this  case.  *  *  *  In 
neither  of  those  cases  is  it  affirmed  .that 
a  chattel  mortgage  on  a  stock  of  goods  is 
necessarily  invalidated  by  the  fact  that 
either  in  the  mortgage,  or  by  parol  agree- 
ment between  the  parties,  the  mortgagor 
is  to  retain  possession,  with  the  right  to 
sell  the  goods  at  retail.  On  the  contrary, 
it  is  clearly  recognized  in  them  that  such 
an  instrument  is  valid,  notwithstanding 
these  stipulations,  if  it  appears  that  the 
sales  were  to  be  for  the  benefit  of  the 
mortgagee.      What   was    meant    was,    that 


such  an  instrument  should  not  be  used  to- 
enable  the  mortgagor  to  continue  in  busi- 
ness as  theretofore,  with  full  control  of 
the  property  and  business,  and  appro- 
priatmg  to  himself  the  benefits  thereof, 
and  all  the  while  holding  the  instrument 
as  a  shield  against  the  attacks  of  un- 
secured creditors.  Neither  was  it  sug- 
gested in  either  of  those  cases  that  this 
court,  in  determining  the  validity  of  a 
chattel  mortgage,  would  ignore  the  set- 
tled law  of  the  state  in  which  the  trans- 
action took  place,  as  established  by  the 
decisions  of  its  highest  court.  On  the 
contrary,  there  was  an  intimation  that  this 
court  would  respect  such  decisions.  In 
the  opinion  in  Robinson  v.  Elliott,  this 
court  said  there  had  been  no  decision  of 
the  question  by  the  supreme  court  of  the 
state — though  as  to  the  present  state  of 
the  law.  see  Morris  v.  Stern,  80  Ind.  227; 
McFadden  v.  Fritz.  90  Ind.  590;  Fisher  v. 
Syfers.  109  Ind.  514;  Muncie  Nat.  Bank 
V.  Brown.  112  Ind.  474;  New  v.  Sailors, 
114  Ind.  407.  and  Mayor  v.  Feig,  114  Ind. 
577 — but  noticed  some  intimations  and 
citations  in  one  of  its  opinions  which  5t 
was  thought  tended  to  support  the  con- 
clusion reached.  And  the  opinion  in 
Means  v.  Dowd.  net  only  noticed  this  in- 
timation in  the  former  case,  but  expressly 
referred  to  the  law  as  established  in  North 
Carolina,  that  being  the  state  in  which 
the  transaction  took  place."  Etheridge  v. 
Sperry,  139  U.  S.  266,  272,  35  L.  Ed.  171. 
In  respect  to  the  Iowa  cases  the  court 
referred  to  Torbert  v.  Hayden,  11  Iowa 
435;  Hughes  v.  Corev.  20  Iowa  399; 
Myer  v.  Gage.  65  Iowa  606;  and  Mayer 
V.  Evans.  66  Iowa  179;  and  said:  "In  the 
first  of  those  cases,  it  appeared  that  the 
mortgagors,  with  the  knowledge  of  the 
mortgagee,  remained  in  possession,  and 
sold  in  the  ordinary  course  of  business 
about  a  thousand  dollars'  worth  of  goods, 
the  proceeds  of  which  were  applied  to 
their  support  and  the  rent  and  expens'?s 
of  the  store;  and  the.  transaction,  having- 
been  found  to  have  been  in  good  faith, 
was  sustained,  and  the  mortgage  adjudged 
valid.  This  decision  was  in  1861.  In  the 
seconc'  case,  decided  1866,  the  mortgage 
on  its  face  reserved  the  right  to  sell,  in 
the  usual  course  of  business,  and  to  add 
to  the  stock  by  the  purchase  of  other 
goods,  with  the  stipulation  that  thirty- 
three  per  cent,  of  the  sale  should  be  ap- 
plied rn  the  mortgage  debt;  and  in  an 
elab'^rptp  opinion  by  Judge  Dillon,  the 
mortgage  was  sustained.  In  the  third 
case,  decided  in  1885,  there  was  simply 
a  reservation  of  possession,  with  the  right 
to  sell  at  retail,  and  in  respect  thereto  the 
court  summoned  up  the  law  of  the  state 
in  these  words:  '.\nd  the  uniform  hold- 
ing of  this  court  has  been  that  the  res- 
ervation by  the  mortgagor  of  the  right 
to  retain  possession  of  the  property,  and 
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of  the  state  in  which  the  transaction  takes  place,  as  evidenced  by  decisions  of 


sell  it  in  the  ordinary  sourse  of  business; 
does  not  render  the  mortgage  fraudulent 
in  law.  See  Torbert  f.  Haydcn,  11  Iowa 
435;  Hughes  v.  Cory,  20  Iowa  399;  Clark 
V.  Hyman,  55  Iowa  14;  Sperry  v.  Ether- 
ridge,  63  Iowa  543;  Jaffray  v.  Grecnbaum. 
64  Iowa  492.  This  holding  is  based  upon 
the  construction  given  to  certain  statutes 
of  the  state,  and  it  has  been  adhered  to 
for  more  than  twenty  years,  and  has  be- 
come a  rule  of  property  in  the  state,  and 
we  see  no  occasion  now  for  departing 
from  the  rule  that  has  been  thus  estab- 
lished." And  in  the  last  case,  by  the 
terms  of  the  instrument,  there  was  re- 
served a  right  to  sell  at  retail,  in  the  or- 
dinary course  of  trade;  and  there  was,  be- 
sides, a  parol  understanding  that  the 
mortgagor  should  keep  up  the  stock  and 
pay  the  expenses  out  of  the  proceeds  of 
the  business;  and  there  was  no  provision 
in  the  mortgage,  and  no  agreement,  that 
the  surplus  proceeds  should  be  applied  on 
the  debt,  but  by  the  terms  of  the  mort- 
gage the  mortgagee  had  the  right  at  any 
time  to  take  possession  of  the  property. 
and  sell  the  same  for  the  satisfaction  if 
his  debt.  And  it  was  held  that  the  mort- 
gage was  not  invalidated  thereby,  but 
that  its  validity  depended  on  the  good 
faith  of  the  parties  to  the  transaction." 
Rtheridge  v.  Sperry,  139  U.  S.  266,  35  L- 
Ed.  171.  See.  also,  Huntley  v.  Kingman, 
15-'    TT.    S.    527.    38    L.    Ed.    540. 

"The  only  parties  who  can  claim  to  be 
injuriously  affected  are  unsecured  cred- 
itors. But  they  are  notified  by  the  record 
of  the  exact  relations  between  the  mort- 
gagor and  mortgagee;  and  surely  subse- 
quent creditors  have  no  right  to  complain 
if  they  deal  with  the  mortgagor  with  full 
knowledge  of  such  relations.  Existing 
creditors  may  of  course  challenge  the 
good  faith  of  the  transaction,  but  if  they 
cannot  disturb  an  absolute  sale  when 
made  in  good  faith,  why  should  they  be 
permitted  to  challenge  a  conditional  sale 
if  made  in  like  good  faith?  The  fact  that 
fravidulent  relations  are  possible,  is  hardly 
a  sufficient  reason  for  denouncing  trans- 
actions which  are  not  fraudulent.  So,  if 
the  c|ucstion  were  open,  or  a  new  one.  un- 
affected by  any  settled  law  of  the  state, 
we  incline  to  the  opinion  that  the  ques- 
tion is  not  one  of  law,  so  much  as  it  is 
one  of  fact  and  good  faith,  and  that  the 
decision  of  the  supreme  court  of  Iowa 
rests  on  sound  principles.  Jewell  r. 
Knight,  123  U.  S.  426,  31  L.  Ed.  190; 
Smith  V.  Craft.  123  U.  S.  436.  31  L.  Ed. 
267.  Reference  may  also  be  mad-e  to  the 
opinion  of  Mr.  Justice  Bradley,  of  this 
court,  holding  the  circuit  court  in  the  west- 
ern district  of  Texas,  Barron  v.  Morris, 
14  Nat.  Bank  Reg.  371.  and  the  opinion  of 
Mr.  Justice  Strong  in  the  circuit  court  in 
New  Jersey,  in  Miller  v.  Jones,  15  Nat. 
Bank  Reg.  150."  Etheridge  v.  Sperry, 
139  U.  S.  206,  277,  278,  35  L.   Ed.  171. 


Michigan. — Under  the  Michigan  stat- 
ute a  chattel  mortgage  of  a  stock  of 
goods  is  not  held  as  a  matter  of  law  to  be 
absolutely  void  as  fraudulent  as  against 
subsequent  creditors  and  mortgagees  in 
good  faith,  in  that  the  mortgagees  con- 
templated that  the  mortgagors  should  re- 
main in  possession  and  prosecute  the  busi- 
ness in  the  ordinary  mode.  People's  Sav. 
Bank  v.  Bates.  120  U.  S.  556,  30  L.  Ed. 
754. 

Extrinsic  evidence  establishing  that  the 
mortgagees  in  fact  contemplated  that  the 
mortgagors  should  remain  in  possession 
of  a  stock  of  goods  subject  to  their  mort- 
gage and  prosecute  the  business  in  the  or- 
dinary mode,  would  only  show  that  the 
mortgagees  were  willing  to  give  the  mort- 
gagors an  opportunity  to  avoid  a  suspen- 
sion of  their  business  and  bankruptcy — the 
additions  to  the  stock  in  trade  being 
brought  under  the  mortgage,  so  as  to  com- 
pensate the  mortgagees  for  any  diminution 
in  value  by  reason  of  goods  disposed  of  in 
the  usual  course  of  business.  If  the  mort- 
gage had,  in  terms,  made  provision  for 
such  a  course  upon  the  part  of  the  mort- 
gagors, it  would  not  be  held,  as  a  matter 
of  law,  to  be  absolutely  void  or  fraudu- 
lent as  to  other  creditors.  Peoples'  Sav. 
Bank  v.  Bates,  120  U.  S.  556.  30  L.  Ed. 
754.  citing  Robinson  v.  Elliott,  22  Wall. 
513,    523.    22    L.    Ed.    758. 

"In  the  case  of  People's  Sav.  Bank  v. 
Bates,  120  U.  S.  556,  561.  30  L.  Ed.  754,  a 
case  coming  from  the  state  of  Michigan, 
and  involving  the  question  of  the  validity 
of  a  chattel  mortgage,  Mr.  Justice  Har- 
lan, delivering  the  opinion  of  the  court, 
referred  to  the  law  of  the  state  as  con- 
trolling. He  said:  Tn  behalf  of  the  bank 
it  is  contended  that  the  mortgage  to 
Bates,  Reed  &  Cooley  was  fraudulent  as 
against  subset|uent  creditors  and  mortga- 
gees in  good  faith,  in  that  the  mortgagees 
contemplated  that  the  mortgagors  should 
remain  in  possession  and  prosecute  the 
business  in  the  ordinary  mode.  *  *  * 
If  the  mortgage  had.  in  terms,  made  pro- 
vision for  such  a  course  upon  the  part  of 
the  mortgagors,  as  the  bank  contends  was 
in  the  contemplation  of  the  mortgagees, 
it  would  not  be  held,  as  a  matter  of  law, 
to  be  absolutely  void  or  fraudulent  as  to 
other  creditors.  Oliver  z\  Eaton.  7  Mich. 
108,  112;  Gay  v.  Bidwell,  7  Mich.  519,  523; 
People  V.  Bristol,  35  Mich.  28,  32;  Wingler 
V.  Sibley,  35  Mich.  231;  Robinson  v.  El- 
liott. 22  Wall.  513,  523,  22  L.  Ed.  758.  The 
good  faith  of  such  transactions,  where 
they  are  not  void  upon  their  face,  is.  un- 
der the  statutes  of  Michigan,  a  question 
of  fact  for  the  determination  of  the  jury. 
Oliver  v.  Eaton  and  Gay  f.  Bidwell.'  See, 
also,  Allen  v.  Massey,  17  Wall.  351.  21  L. 
Ed.  542.  While  in  the  foregoing  quota- 
tion reference  is  made  only  to  the  statutes 
of  the  state,  the  law  is  as  fully  established 
by  repeated  decisions  of  its  supreme  court 
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the  highest  court.--* 

(2)  Pozver  for  Benefit  of  Mortgagor  Alone. — The  mere  retention  and  use 
of  personal  property  until  default  is  altogether  a  different  thing  from  the  re- 
tention of  possession  accompanied  with  a  power  to  dispose  of  it  for  the  benefit 
of  the  mortgagor  alone.  The  former  is  consistent  with  the  idea  of  security, 
and  may  be  for  the  accommodation  of  the  mortgagee;  but  the  latter  is  inconsis- 
tent with  the  nature  and  character  of  a  mortgage,  is  no  protection  to  the  mort- 
gagees, and  of  itself  furnishes  a  pretty  eft'ectual  shield  to  a  dishonest  debtor.^^ 

A  mortgage  of  a  stock  of  goods,  containing  provisions  authorizing  the 
mortgagor  to  retain  possession  for  the  purpose  of  selling  in  the  usual  course  of 
trade  and  to  retain  the  money  thus  obtained  to  supply  the  place  of  the  goods 
sold  with  other  goods,  is  invalid  although  duly  recorded.-'^ 


a?  by  the  express  language  of  its  statutes. 
This'  decision  not  only  gives  countenance 
to  the  ruling  of  the  trial  court  in  this 
case,  but  also  warrsnts  an  exam-nation  of 
the  settled  law  of  the  state,  as  evidenced 
bv  the  decisions  of  its  highest  court." 
Etheridge  z\  Sperry.  139  U.  S.  266,  274,  35 
L.  Ed.  171. 

£4.  Etheridge  v.  Sperry.  139  U.  S.  265, 
35  L.  Ed.  171;  Huntley  v.  Kingman,  152  U. 
S.  527,  33  L.  Ed.  540.     See  preceding  note. 

25.  Power  for  benefit  of  mortgagor 
alone.— Robinson  z'.  Elliott,  22  Wall.  513, 
523.   524.  22  L.   Ed.   758. 

26.  Robinson  v.  Elliott,  22  Wall.  513, 
22  L.  Ed.  758;  Etheridge  v.  Sperry,  139  U. 
S.  266.  272.  35  L.  Ed.  171;  Huntley  v. 
Kingman.  152  U.  S.  527,  533,  38  L.  Ed. 
540;  Means  v.  Dowd,  128  U.  S.  273,  255,  32 
L.  Ed.  429.  See,  also,  United  States  Rub- 
ber Co.  V.  American  Oak  Leather  Co., 
181  U.   S.   434,  451,  45   L.   Ed.   938. 

A  chattel  mortgage,  provided  that  until 
default  was  made  in  the  payment  of  the 
notes,  th-e  mortgagor  might  remain  in 
possession  of  the  goods,  sell  the  same  as 
theretofore  and  supply  their  places  with 
other  goods,  which  should  become  sub- 
jected to  the  lien  of  the  mortgage.  it 
was  held  to  be  a  fraud  upon  its  face,  al- 
though the  mortgage  was  recorded  ac- 
cording to  law.  Robinson  v.  Elliott,  22 
Wall.  513,  534,  22  L.  Ed.  758;  Huntley  v. 
Kingman,  162  U.  S.  527,  533,  38  L.  Ed. 
540. 

In  Robinson  v.  Elliott.  22  Wall.  513,  22 
L.  Ed.  758.  it  appeared  that  John  and 
Seth  Coolidge  were  partners  in  the  re- 
tail dry  goods  trade  in  Evansville.  In- 
diana; that  they  owed  the  First  National 
Bank  $7,600,  and  a  Mrs.  Sloan  $3,174.  for 
money  previouslj'  borrowed  of  her  to  aid 
them  in  their  business.  To  secure  to  Mrs. 
Sloan  the  pa^-ment  of  what  was  due  her, 
and  to  indemnify  Robinson,  who  was  an 
indorser,  they  made  to  them  a  chattel 
mortgage  upon  their  stock  of  goods  then 
in  a  rented  store.  The  mortgage,  fter 
reciting  the  liability  of  the  firm  to  Robin- 
son on  the  notes  indorsed  by  him,  stated 
that  it  was  contemplated  that  it  might  be- 
come necessary  to  renew  the  notes  or  to 
discount  other  notes.  It  was  also  stated 
that  the  note  to  Mrs.  Sloan  might  be  re- 
newed at  maturity  if  it  was  not  convenient 


for  the  firm  to  paj'  it.  The  mortgage  then 
proceeded  in  the  following  language; 
"And  it  is  herebj'  expressly  agreed  that 
until  default  shall  be  made  in  the'paj-ment 
of  some  one  of  said  notes,  or  some  paper 
in  renewal  thereof,  the  parties  of  the  first 
part  may  remain  in  possession  of  said 
"3;oods,  wares  and  merchandise,  and  may 
sell  the  same  as  heretofore  and  supply 
their  places  with  other  goods,  and  the 
goods  substituted  by  purchase  for  those 
sold  shall,  upon  being  put  into  said  store, 
or  any  other  store  in  said  citj',  where  the 
same  may  be  put  for  sale  bj'  said  parties 
of  the  first  part,  be  subjected  to  the  lien 
of  this  mortgage."  Although  the  mort- 
gage was  duly  recorded,  it  was  held  to  be 
void  under  the  statute  of  frauds  of  Indiana. 
Means  v.  Dowd.  128  U.  S.  273,  285,  32  L- 
Ed.  429.  approving  and  commenting  upon 
Robinson  v.  Elliott.  22  Wall.  513,  22  L. 
Ed.    758. 

The  court  said:  "But  there  are  features 
engrafted  on  this  mortgage  which  are  not 
onl}^  to  the  prejudice  of  creditors,  but 
which  show  that  other  considerations  than 
the  security  of  the  mortgagees,  or  their 
accomodation  even,  entered  into  the  con- 
tract. Both  the  possession  and  right  of 
disposition  remain  wMth  the  mortgagors." 
Robinson  v.  Elliott.  22  Wall.  513,  22  L- 
Ed.  758;  Means  v.  Dowd.  128  U.  S.  273,  32 
L.  Ed.  429:  Etheridge  r.  Sperry,  139  U.  S. 
266,  35  L.  Ed.  171. 

"They  are  to  deal  with  the  property  -as 
their  own.  sell  at  retail,  and  use  the 
money  thus  obtained  to  replenish  their 
stock.  There  is  no  covenant  to  account 
with  the  mortgagees,  nor  any  recognition 
that  the  property  is  sold  for  their  benefit." 
Robinson  v.  Elliott.  22  Wall.  513,  22  L. 
Ed.  7.-8:  Etheridge  v.  Sperry,  139  U.  S. 
266.  3.=.  L.  Ed.  171:  Means  v.  Dowd.  128  U. 
S.  273,  32  L.  Ed.  429;  Huntley  v.  King- 
man. 152  U.  S.  527,  38  L.   Ed.  540. 

"Instead  of  the  mortgage  being  directed 
solely  to  the  bona  fide  security  of  the 
debts  then  existing,  and  their  payment  at 
maturity,  it  is  based  on  the  idea  that  they 
maj'  be  irdefinitely  prolonged.  As  long 
as  the  bank  paper  could  be  renewed,  Rob- 
inson ccn  entpd  to  be  bound,  and  in  IMrs. 
Sloan's  case  it  was  not  expected  that  the 
debt  would  be  paid  at  maturity,  but  that  it 
would  be  renewed  from  time  to  time,  as 
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M.  Fraud — 1.  Effect  of  Fraud — a.  Mortgagee  Knvunng  Goods  to  Have 
Been  Purchased  upon  Misrepresentations. — Creditors  of  an  insolvent  debtor,  who 
attach  his  goods  upon  the  ground  that  they  had  been  purchased  upon  fraudu- 


the  parties  might  agree.  It  is  very  clear 
that  the  instrument  was  executed  on  the 
theory  that  the  business  could  be  carried 
on  as  formerly  by  the  continued  indorse- 
ment of  Robinson,  and  that  Mrs.  Sloan 
was  indififerent  about  prompt  payment." 
Robinson  v.  Elliott,  22  Wall.  5-13,  22  L. 
Ed.  758;  Means  v.  Dowd.  128  U.  S.  273.  33 
L.  Ed.  429;  Huntley  v.  Kingman,  152  U.  S. 
527.  533,  38  L.   Ed.  540. 

"The  correctness  of  this  theory  is 
proved  by  the  subsequent  conduct  of  the 
parties,  for  the  mortgagees  remained  in 
possession  of  the  property,  and  bought 
and  sold  and  traded  in  the  manner  of  re- 
tail dry-goods  merchants  from  July  7th, 
1871,  to  August  7th,  1873.  *  *  *  it 
hardly  need  be  said  that  a  mortgage  which, 
by  its  very  terms,  authorizes  the  parties 
to  accomplish  such  objects  is,  to  say  the 
least  of  it,  constructively  fraudulent." 
Robinson  v.  Elliott,  22  Wall.  513,  22  L. 
Ed.  758;  Means  v.  Dowd,  128  U.  S.  273, 
32    L.    Ed.    429. 

"Manifestly  it  was  executed  to  enable 
the  mortgagors  to  continue  their  business, 
and  appear  to  the  world  as  the  absolute 
owners  of  the  goods,  and  enjoy  all  the 
advantages  resulting  therefrom.  *  *  "  * 
This  conduct  is  the  result  of  trust  and 
confidence,  which,  as  Lord  Coke,  tells 
us.  are  ever  found  to  constitute  the  ap- 
parel and  cover  of  fraud.  In  truth,  the 
mortgage,  if  it  can  be  so  called,  is  but  an 
expression  of  confidence,  for  there  can  be 
no  real  security  where  there  is  no  cer- 
tain lien.  Whatever  may  have  been  the 
motive  which  actuated  the  parties  to 
this  instrument,  it  is  manifest  that  the 
necessary  result  of  what  they  did  do  was 
to  allow  the  mortgagors,  under  cover  of 
the  mortgage,  to  sell  the  goods  as  their 
own,  and  appropriate  the  proceeds  to 
their  own  purposes;  and  this,  too,  for 
an  indefinite  length  of  time.  A  mort- 
gage which,  in  its  very  terms,  contem- 
plates such  results,  besides  being  no  se- 
curity to  the  mortgagees,  operates  in  the 
most  effectual  manner  to  ward  ofif  other 
creditors;  and  where  the  instrument  on 
its  face  shows  that  the  legal  efifect  of  it 
is  to  delay  creditors,  the  law  imputes  to 
it  a  fraudulent  purpose.  The  views  we 
have  taken  of  this  case  harmonize  with 
the  English  common-law  doctrine,  arfd  are 
sustained  by  a  number  of  American  de- 
cisions." Robinson  v.  Elliott,  22  Wall. 
513,  22  L.  Ed.  758;  Means  v.  Dowd,  128 
U.   S.  273,  32  L.   Ed.  429. 

"Although  we  have  been  unable  to  find 
any  case  from  Indiana  of  similar  facts 
with  the  one  at  bar,  yet  the  decision  in 
the  New  Albany  Ins.  Co.  v.  Wilcoxson 
(219  Indiana  355)  would  seem  to  imply 
that  when  such  case  did  arise  it  would  be 
decided  in  accordance  with   the  views  we 


have  presented.  The  point  ruled  in  that 
case  is,  that  if  a  mortgage  is  executed 
merely  to  protect  property  in  the  hands 
of  the  mortgagor  from  his  creditors  other 
than  the  mortgagee,  the  mortgagor  re- 
taining possession  and  the  right  of  dispo- 
sition, and  these  facts  appear  upon  the 
face  of  the  mortgage,  it  would  be  fraudu- 
lent and  void  as  against  other  creditors, 
and  should  be  so  declared  by  the  court." 
Robinson  v.  Elliott,  22  Wall.  513,  526,  22 
L.  Ed.  758.  See  ante,  "Presumption  as  to 
Validity,"    II,   L.   2,   b. 

In  Robinson  v.  Elliott,  22  Wall.  513. 
22  L.  Ed.  758,  "The  objection  to  the  chat- 
tel mortgage  appeared  on  the  face  of  the 
instrument,  in  that  it  permitted  the  mort- 
gagor not  only  to  retain  possession, 
but  to  sell_  and  buy  as  theretofore, 
\vith  no  stipulation  for  the  applica- 
tion of  the  surplus  proceeds  to  the 
payment  of  the  mortgage  debt,  the  only 
stipulation  being  that  the  purchased  goods 
should  come  within  the  lien  of  the  mort- 
gage. Apparently  thi^  retained  power  of 
sale  bv  the  mortgagor  was  in  no  respect 
for  the  benefit  of  the  niortgagee.  but  to 
enable  the  mortgagor  to  continue  in  busi- 
ness in  defiance  of  his  unsecured  creditor-;, 
protected  by  the  lien  of  this  mortgage. 
The  conduct  of  the  parties  after  the  mort- 
gage was  in  harmony  with  this  apparent 
intent,  and  removed  any  uncertainty  as  to 
the  scope  and  purpose  of  the  instrument. 
It  was  not  intended  by  that  decision  to 
hold  that  a  chattel  mortgage  was  void 
because  it  provi^^ed  for  a  retention  of 
possession  by  the  mortgagor,  and  a  sale 
by  him."  Etheridge  v.  Sperry,  139  U  S 
266,    272,    35    L.    Ed.    171. 

Kansas. — A  mortgage  of  personal  prop- 
erty, consisting  of  goods  in  a  retail  store, 
executed  in  Kansas  to  secure  the  payment 
of  certain  promissory  notes,  is  void  as 
against  creditors  of  the  mortgagors,  in- 
dependent of  the  recording  acts  if  the 
mortgagors  remained  in  possession  of  the 
goods  by  the  terms  of  the  mortgage,  and 
continued  to  sell  the  goods  mortgaged  as 
before  the  mortgage  with  the  assent  of 
the  mortgagees.  Leavenworth  Bank  f. 
Hunt.  11  Wall.  391.  20  L.  Ed.  190;  Eth- 
eridge z'.  Sperry.  139  U.  S.  266.  272,  35 
L.  Ed.  171. 

"In  Leavenwortli  Bank  f.  Hunt,  11  Wall. 
391,  20  L.  Ed.  190,  the  validity  of  a  chat- 
tel mortgage  was  in  question.  But  it  ,had 
not  been  filed  in  the  office  of  the  register 
of  deeds,  as  required  by  the  statutes  of 
Kansas,  and  under  those  statutes  was. 
therefore,  void  as  against  creditors.  It 
was  said  in  the  opinion  that  it  was  void 
for  another  reason,  and  that  was,  that  the 
mortgagors  were  permitted  to  remain  in 
possession  and  to  continue  to  sell  the 
goods    as    before    the    mortgage.      But    as 
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lent  representations,  may,  when  sued  by  chattel  mortgagees  of  such  debtor,  at- 
tack   the    mortgage    by    showing    that    the    mortgagees    took   their    security    with 


appears  from  the  statement  of  facts,  these 
sales  were  not  made  with  a  view  of  ap- 
propriatin^g  the  surplus  pi-oceeds  to  the 
payment  of  the  mortgage  debt,  but  for 
the  sole  benefit  of  the  mortgagors." 
Etheridge  f.  Sperrv,  139  U.  S.  266,  272,  35 
L.    Ed.   171. 

Instrument  in  nature  of  assignment  for 
benefit  of  creditors. — An  assignor  made  a 
conveyance  of  all  his  goods  and  personal 
propert}'  to  provide  for  the  payment  of 
certain  debts,  and  to  indemnify  the  en- 
dorsers upon  certain  notes.  The  instru- 
ment was  variously  called  a  "deed  of 
trust."  an  "assignment,"  and  a  "mortgage." 
It  contained  an  express  provision  that 
the  grantors  were  to  remain  in  possession 
of  t''e  property  and  continue  to  sell  the 
goods  for  cash  only,  and  to  collect,  under 
the  direction  and  control  of  the  grantees, 
the  proceeds  to  be  deposited  in  bank 
weekly,  and  at)plied,  under  the  direction 
of  the  grantees,  to  replenishing  the  stock 
by  such  small  bills  as  might  be  agreed 
upon,  and  to  the  payment  of  the  debts  '>i 
the  firm  in  a  specified  order;  and  in  case 
of  failure  to  make  payments,  or  if  for  any 
other  cause  the  grantees  might  so  elect, 
it  should  be  lawful  for  them  to  take  pos- 
session and  dispose  of  the  same  at  pub- 
lic or  private  sale.  This  instrument  was 
held  to  secure  to  the  assignor  an  interest 
in,  or  an  unlimited  control  over,  the  prop- 
erty conveyed,  which  had  the  effect  of 
hindering  or  delaying  creditors,  and  to 
be  void  as  being  a  fraud.  "In  the  case 
before  us,"  said  Mr.  Justice  Miller,  "the 
whole  face  of  the  instrument  has  the  ob- 
vious purpose  of  enabling  the  insolvent 
debtors  who  made  it  to  continue  in  their 
business  unmolested  bv  judicial  process, 
and  to  withdraw  everything  they  had  from 
the  eflfect  of  a  judgment  against  them;  for 
it  is  shown  that,  except  the  goods  in  this 
place  of  business  transferred  by  the  con- 
veyance, they  had  nothing  of  value  but 
one  or  two  pieces  of  real  estate  encum- 
bered by  mortgage  for  all  they  were 
worth.  It  specifically  provides  that  the 
grantors  shall  remain  in  possession  of  the 
said  property  and  choses  in  action,  with 
the  right  to  continue  to  sell  the  goods  and 
collect  the  debts  under  the  control  and 
direction  of  the  grantees."  The  instru- 
ment was  treated  as  an  artful  scheme  to 
enable  insolvent  debtors  to  continue  in 
business,  in  connection  with  tiie  pre- 
ferred creditors,  at  the  same  time  with- 
drawing their  property  from  the 
claims  of  other  creditors  which  might 
be  asserted  according  to  the  usual 
forms  of  law;  and  that  by  the 
mere  expedient  of  paying  interest  upon 
the  indebtedness,  they  had  it  in  their 
power  to  continue  in  business  with  a  larp'e 
stock  of  goods  on  their  shelves,  and  defy 
the  unprotected  creditors.     The   authority 


to  take  possession  was  accompanied  by 
no  direction  for  immediate  sale,  or  wind- 
infT  up  the  business;  but,  on  the  contrary, 
their  discretion  as  to  taking  possession  and 
selling  seemed  to  be  absolute,  and  in- 
tended to  be  controlled  for  theii:  own  bene- 
fit and  that  of  the  debtors,  without  re- 
gard to  the  unsecured  creditors.  Means 
V.  Dowd,  128  U.  S.  273,  283,  32  L.  Ed. 
429:  Huntley  v.  Kingman,  152  U.  S.  527, 
535,   38    L.    Ed.   540. 

"In  Means  v.  Dowd,  128  U.  S.  273,  32  L. 
Ed.  429,  the  mortgage  was  not  recorded, 
as  required  by  law,  for  nearly  three 
months  after  its  execution,  and  the  mort- 
gagors were  permitted  for  several  months 
to  control  the  goods  and  to  deal  with 
them  as  their  own.  Even  when  the  trus- 
tees did  in  fact  take  possession,  they  made 
no  change  in  the  sign  nor  in  the  manner 
of  cr,nducting  the  business,  but  kept  the 
same  books  by  the  same  bookkeeper,  and 
also  employed  the  mortgagors  to  conduct 
the  business  upon  a  salary  for  them." 
Huntley  v.  Kingman,  152  U.  S.  527,  38  L. 
Ed.  540. 

"The  instrument  considered  in  Means 
V.  Dowd,  128  U.  S.  273,  32  L.  Ed.  429, 
was  regarded  by  this  court  more  in  the 
nature  of  an  assignment  for  the  benefit 
of  creditors  than  as  a  chattel  mortgage; 
and  the  same  elements  were  discovered  in 
that  instrument,  and  in  the  subsequent 
conduct  of  the  parties,  as  appeared  in 
the  case  in  22  Wall.  (Robinson  v.  El- 
liott, 22  Wall.  513,  22  L.  Ed.  758."  Ethe- 
ridge V.  Sperry,  139  U.  S.  266,  273,  35  L. 
Ed.     171. 

The  court  said:  "The  instrument  now 
under  consideration,  in  the  opinion  of  the 
court,  contains  all  the  elements  denounced 
in  the  case  above  quoted  of  Robinson  v. 
Eliott  (22  Wall.  513,  22  L.  Ed.  758)  as 
proof  of  constructive  fraud."  Means  v. 
Dowd,  128  U.  S.  273,  286,  287,  32  L.  Ed. 
429. 

"A  very  sitnilar  case  to  the  one  before 
us  was  that  of  Griswold  v.  Sheldon,  4 
N.  Y.  (4  Comst.)  580,  in  which  the  court 
decided  that  the  mortgage  which,  besides 
permitting  the  mortgagor  by  its  terms  to 
retain  possession  of  the  goods,  and  on  its 
face  conferred  on  him  the  power  to  sell 
and  dispose  of  them  as  his  own,  was, 
therefore,  fraudulent  and  void  in  law  as 
to  creditors.  Another  decision  of  like 
character  was  made  in  Nicholson  v.  Leav- 
itt,  6  N.  Y.  (2  Seld.)  510,  the  headnote 
of  which  correctly  expresses  what  was  de- 
cided in  the  following  words:  'An  as- 
signment by  insolvent  debtors  of  their 
property  to  trustees  for  the  benefit  of 
their  creditors,  authorizing  the  trustees 
to  sell  the  assigned  prooerty  upon  credit, 
is  fraudulent  and  void  as  against  the 
creditors  of  the  assignors.'  This  is 
founded  upon  the  ground  that  such  a  pro- 
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knowledge   that   it   covered   goods   which   had   been   purchased   upon    fraudulent 
representations.-' 


vision  has  the  effect  of  hindering  and  de- 
laying creditors.  A  very  instructive  case, 
and  very  like  the  one  before  us,  is  that  of 
Davis  V.  Ransom,  18  111.  396.  A  chattel 
mortgage  of  a  stock  of  goods  had  been 
made,  reciting  the  indebtedness  of  the 
mortgagors,  but  with  an  agreement  that 
he  should  keen  possession  of  the  goods 
and  sell  them  in  the  usual  course  of  trade. 
Out  of  the  proceeds  he  was  to  pay  cer- 
tain preferred  creditors,  dividing  the  re- 
mainder riro  rata  among  the  others,  with 
the  right  in  the  mortgagee  to  take  pos- 
session of  the  property  under  certain  con- 
tingencies. This  mortgage  was  held  void 
upon  the  principles  already  cited.  To  the 
same  effect  is  the  case  of  Leavenworth 
Bank  v.  Hunt,  11  Wall.  391,  20  L.  Ed. 
190,  which  cites  with  aoproval  the  case 
of  Griswold  v.  Sheldon,  supra."  Means  v. 
Dowd,    128   U.    S.    273,   282,   32    L.    Ed.   429. 

27.  Mortgagee  knowing  goods  to  have 
been  purchased  upon  misrepresentations. 
—Browning  v.  De  Ford.  178  U.  S.  196, 
44  L.   Ed.   1033. 

A  chattel  mortgage,  to  secure  a  pre- 
existing debt,  taken  by  a  creditor  with 
knowledge  that  the  debtor  and  mortgagor 
has  purchased  the  goods  upon  fraudulent 
representations,  is  invalid  as  against  the 
defrauded  vendors  whether  they  elect  to 
rescind  the  sale  and  replevy  the  goods,  or 
to  affirm  the  sale,  sue  for  the  purchase 
price,  and  attach  the  goods  upon  the 
ground  that  they  had  been  fraudulently 
furchased.  Browning  v.  De  Ford,  178  U. 
S.  196,  44  L.  Ed.  1033. 

Had  it  not  been  for  the  mortgage,  it 
would  only  have  been  necessary  for  the  at- 
taching creditors  to  show  that  the  debts 
were  fraudulently  contracted,  to  sustain 
their  attachment;  but  in  order  to  attack 
the  mortgage,  and  to  show  that  they  had 
a  title  superior  to  that  of  the  mortgage 
creditors,  it  was  necessary  to  go  further, 
and  prove  that  the  mortgage  was  fraudu- 
lent. This  might  be  done  by  evidence 
that  the  mortgage  was  taken  in  pursuance 
of  a  scheme  to  defraud  the  general  credit- 
ors, or  that  the  mortgagees  took  their  se- 
curity with  the  knowledge  that  it  covered 
goods  which  had  been  purchased  upon 
fraudulent  respresentatinns,  and  that  the 
purchases  were  made  under  such  circuin- 
stanres  as  would  entitle  the  vendors  to 
rescind  the  sale  and  reclaim  the  goods. 
They  chose,  it  is  true,  to  treat  the  sale 
as  valid,  sue  for  the  purchase  price,  and 
thereby  affirm  the  title  of  the  vendees, 
but  they  did  not  thereby  affirm  the  mort- 
gage. Their  approbation  went  no  farther 
than  the  sale  from  themselves  to  the  mort- 
gagor. Their  reprobation  went  to  the 
mortgage,  and  to  that  alone.  There  was, 
indeed,  an  election  of  remedies,  and  liav- 
ing  made  an  election  the  attaching  credit- 
ors were  bound  thereby.  But  such  elcc- 
3  U  S  Enc— 47 


tion  went  no  farther  than  to  affirm  the 
sale,  under  which  they  were  at  liberty  to 
attach  the  goods  as  still  belonging  to  the 
vendees.  They  were  bound  no  farther 
by  the  fraudulent  mortgage  of  such  goods 
than  they  would  have  been  by  the  fraudu- 
lent assignment  of  them,  and  no  class 
of  cases  is  more  common  than  that  of 
attachments  sued  out  for  goods  which 
are  claimed  to  have  been  fraudulently  as- 
signed. Browning  v.  De  Ford,  178  U. 
S.    196,  201,   202.   44   L.   Ed.    1033. 

"It  makes  no  difference  as  to  the  rights 
of  the  mortgagee  whether  the  action  be  in 
replevin  or  assumpsit.  In  either  case  the 
mortgagee  can  hold  them  if  he  be  a  bona 
fide  purchaser,  without  notice,  but  not 
otherwise.  If  the  attaching  creditors  re- 
scind the  sale  and  sue  in  replevin,  the 
mortgagees,  having  knowledge  of  the 
fraudulent  purchase,  are  in  the  position 
of  taking  a  mortgage  upon  property  to 
which  they  knew  the  mortgagor  had  no 
title.  If,  upon  the  other  hand,  the  credit- 
ors proceed  by  attachment,  the  mortga- 
gees, knowing  that  the  goods  were  fraudu- 
lently purchased,  stand  in  the  position  of 
taking  advantage  themselves  of  the  debt- 
or's fraud  and  obtaining  a  preference  to 
which  they  are  not  justly  entitled.  If,  as 
the  evidence  had  some  tendency  to  show, 
they  actively  participated  in  the  fraud, 
their  position  is  even  worse."  Browning 
V.  De  Ford,  178  U.  S.  196,  203,  204,  44  L. 
Ed.    1033. 

"One  may  not  take  a  mortgage  upon  the 
property  of  another,  which  he  knows  to 
have  been  fraudulently  acquired,  and  to 
which  the  purchaser  has  no  valid  title, 
whether  the  vendor  elect  to  pursue  the 
purchaser  by  a  retaking  of  the  property, 
or  by  an  action  for  the  price  and  an  at- 
tachment of  the  property  to  secure  the 
debt.  Whichever  remedy  be  pursued,  the 
fact  remains  that,  at  the  time  the  mort- 
gage was  taken,  the  mortgagor  had  a 
voidable  title  to  the  property  mortgaged; 
and  while  an  election  to  sue  in  assumpsit 
recognizes  this  title  as  between  him  and 
the  vendor,  such  recognition  does  not  re- 
dound to  the  validity  of  the  mortgage, 
which  must  be  judged  of  by  the  circum- 
stances under  which  it  was  taken.  In 
other  words,  the  suit  in  assumpsit  affirms 
the  title  of  the  vendee  but  not  the  title  of 
his  mortgacree."  Browning  v.  De  Ford, 
178  U.   S.  106.  204,  44  L.  Ed.  1033. 

Assumpsit  for  value. — "It  is  at  least 
open  to  doulit  whcflier,  if  the  mortgagees 
had  disposed  of  these  goods,  an  action 
might  not  have  lain  against  them  for  their 
value,  upon  the  same  principle  that  sup- 
ports an  action,  where  the  seller  is  in- 
duced by  fraudulent  representations  to  sell 
goods  to  an  insolvent  third  person,  from 
whom  the  misrepresenting  third  person 
afterwards  obtains  them.     An   action  lies 
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b.  Mortgage  a  Fraudulent  Conveyance — (1)  /;;  General. — See  ante,  "Power 
for  Benefit  of  Mortgagor  Alone,"  II,  L.  2,  c,  (2)  ;  post,  "Question  of  Law  or 
Fact."'  II.  ]M.  4.     See  the  title  Fraudulent  and  Voluntary  Conveyances. 

Collusive  Transfers. — See  the  titles  Assignments  eor  Benefit  of  Cred- 
itors, vol.  2.  p.  617;  Fr.\udulEnt  and  \'oluntary  Conveyances. 

(2)  Effect  of  Delivery  of  Goods  in  Pledge. — If  a  chattel  mortgage  is  held 
void  in  law  as  a  fraud  on  creditors,  the  delivery  of  the  goods  in  pledge  (a  volun- 
tary pledge  by  the  debtors)  does  not  vest  a  sufficient  lien,  prima  facie,  to  en- 
able the  mortgagees  to  enforce  the  lien  in  equity. -^ 

c.  Preferences. — A  chattel  mortgage  made  by  a  person  to  one  of  several  cred- 
itors to  all  of  whom  he  is  lawfully  indebted,  for  the  purpose  of  preferring  him, 
is  valid,  in  the  absence  of  a  law  of  the  forum  prohibiting,  though  it  may  oper- 
ate to  bar  other  creditors  from  obtaining  satisfaction  of  their  debts.  A  mort- 
gage which  mav  have  the  effect  of  hindering  other  creditors  is  not  necessarily 
unlawful,  though  a  mortgage  given  to  defraud  them  is  always  so.^^ 

2.  Persons  Who  May  Attack  ^Iortgage  for  Fraud. — A  creditor  at  large 
is  not  entitled  to  attack  a  chattel  mortgage  as  fraudulent  until  he  clothes  himself 
with  a  judgment  and  execution,  or  some  legal  process  against  property;  for 
creditors  cannot  interfere  with  the  property  of  their  debtor  without  process.^o 


on  the  assumption  either  of  a  fraudulent 
conspirac}'  rendering  such  participant  li- 
abl '.  or  upon  the  ground  that  the  nominal 
purchaser  was  only  a  secret  agent  for  the 
misrepresenting  party,  who  finally  bought 
the  goods."  Browning  z\  De  Ford,  178 
U.  Sri96.  204,  44  L.  Ed.  1033. 

28.  Effect  of  delivery  of  goods  in  pledge. 
—Robinson  v.  Elliott,  22  Wall.  513,  525, 
526,  22  L.  Ed.  758. 

29.  Preferences. — Davis  v.  Schwartz, 
155  U.  S.  631.  39  L.  Ed.  289,  citing  Stew- 
art V.  Dunham,  115  U.  S.  61,  29  L.  Ed. 
329;  Estes  v.  Gunter,  122  U.  S.  450,  30 
L.  Ed.  1228:  Smith  v.  Craft.  123  U.  S.  436, 
31  L.  Ed.  267,  and  Huntley  v.  Kingman, 
152  U.  S.  527,  38  L.  Ed.  540.  See.  also. 
United  States  Rubber  Co.  v.  American 
Oak  Leather  Co.,  181  U.  S.  434,  448,  45 
L.    Ed.    938. 

Chattel  mortgage^,  which  were  in  fact 
given  bona  fide  and  for  a  valuable  con- 
sideration, will  be  upheld,  notwithstand- 
ing they  were  given  for  precedent  debts, 
were  executed  and  acknowledged  under  an 
impending  fear  of  attachment,  at  a  most 
unii'sal  hour  of  the  day.  and  were  immedi- 
ately foreclosed  by  the  mortgagees  and 
session  taken  of  the  property.  There  are 
undoubtedly  indicia  of  fraud  connected 
with  the  transaction,  but,  after  all,  they 
are  only  items  of  testimony  bearing  upon 
the  main  question,  and  if  there  be  noth- 
ing to  impeach  the  consideration  and  the 
good  faith  of  the  parties,  the  fact  that 
the  mortgagees  intended  to  obtain  a  pref- 
erence over  other  creditors  should  not 
invalidate  the  mortgages,  since  the  very 
object  of  giving  such  securities  is  to  give 
a  preference  to  the  creditors  therein  des- 
ignated. Davis  V.  Schwartz,  155  U.  S. 
631.  637.  39  L.  Ed.  2S9.  See  the  title  AS- 
SIGXMEXTS  FOR  BENEFIT  OF 
CREDITORS,  vol.  2,  p.  614. 

"Unless    a    general    bankrupt    law,   or   a 


law  of  the  particular  state,  makes  the  pref- 
erence illegal,  it  is  difficult  to  see  why 
mortgages  given  imder  the  circumstances 
that  these  were  given  should  be  held  to 
be  invalid.  The  fact  that  thej'  were  given 
at  night,  under  the  instant  apprehension 
of  legal  proceedings,  and  that  their  execu- 
tion was  followed  by  an  immediate  de- 
livery of  possession,  only  indicates  that 
the  insolvent  debtor  \vished,  in  the  selec- 
tion of  his  creditors,  to  prefer  his  own 
friends,  rather  than  the  plaintiffs,  who 
would  have  secured  to  themselves  the  posi- 
tion of  preferred  creditors  by  suing  out 
attachments  and  levying  upon  his  prop- 
ertv."  Davis  z'.  Schwartz,  155  U.  S.  631, 
640,  39  L.   Ed.  289. 

In  Colorado  a  chattel  mortgage  by 
which  the  mortgagor  prefers  certain  bona 
fide  creditors  is  not  voidable  by  the  gen- 
eral creditors,  preferences  not  being  pro- 
hibited bjr  the  law  of  that  state.  May  v 
Tenney.  148  U.  S.  64,  71,  37  L.  Ed.  368. 

Iowa. — So  held  as  to  Iowa.  Davis  v. 
Schwartz,   155  U.  S.  631.  39  L.   Ed.  289. 

30.  Persons  who  may  attack  mortgage 
for  fraud. — People's  Sav.  Bank  v.  Bates, 
120  U.  S.  556,  30  L.  Ed.  754.  See  ante, 
"Lien  Creditors,"  II,  K,  3,  c.  (1^  fd),  bb. 
A  creditor  at  large  is  not  entitled  to 
attack  a  chattel  mortgage  made  bj^  his 
debtor  as  fraudulent  against  subsequent 
creditors  or  mortgagees  in  good  faith, 
upon  the  ground  that  the  mortgagors  re- 
mained in  oossession  of  the  propert}'  mort- 
gaged. The  usual  way  is  for  the  creditor, 
who  has  no  particular  claim  in  the  prop- 
erty', to  acquire  a  specific  interest  therein 
through  the  levy  of  an  attachment  or  exe- 
cution. Hence,  while  it  is  often  stated 
that  conve}'ances  of  this  sort  are  void  as 
to  creditors  generally,  they  must  put  their 
claims  in  the  form  of  a  judgment  or  at- 
tachment before  thev  are  in  a  position  to 
attack  them — the  object  of  the  attachment 
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3.  Evidence;  of  Fraud — a.  Pozver  of  Disposal  in  Mortgagor. — See  ante, 
"Power  of  Disposal  in  Mortgagor,"  II,  L.  2.  c. 

b.  B.vcessivencss  of  Security. — It  is  not  a  badge  of  fraud  for  a  chattel  mort- 
gage, which  is  a  mere  security,  to  cover  more  property  than  will  secure  the  debt 
due.31 

c.  Reservation  of  Surplus  to  Mortgagor. — Whatever  may  be  the  rule  with 
regard  to  general  assignments  for  the  benefit  of  creditors,  there  can  be  no  doubt 
that,  in  cases  of  chattel  mortgages,  the  reservation  of  a  surplus  to  the  mortgagor' 


or  execution  being  to  bring  the  attacking 
party  into  privity  with  the  property. 
People's  Sav.  Bank  v.  Bates.  120  U.  S.  556, 
30    L.    Eel.    754. 

In  an  action  of  replevin  brought  by  a 
prior  mortgagee  of  chattels  consisting  of 
the  mortgagor's  stock  in  trade,  against  a 
subsequent  mortgagee  in  which  the  de- 
fendant sought  to  defeat  the  first  mort- 
gage as  fraudulent;  the  defendant  although 
in  possession  is  a  creditor  at  large  and 
not  entitled  to  attack  the  prior  mortgage 
as  fraudulent.  People's  Sav.  Bank  v. 
Bates,   120  U.   S.   5.J6,  :J0  L.   Ed.  754. 

A  second  mortgagee  in  possession  is 
only  a  creditor  at  large  within  the  rule. 
People's  Sav.  Bank  v.  Bates,  120  U.  S. 
556,  30   L.  Ed.  754. 

Michigan. — This  is  the  rule  recognized 
in  Michigan.  People's  Sav.  Bank  v.  Bates, 
120   U.    S.    556,    562,    30    L.    Ed.    754. 

In  New  York  it  has  been  held  that  "the 
mortgage  cannot  be  legally  questioned  un- 
til the  creditor  clothes  himself  with  a 
judgment  and  execution,  or  with  some  le- 
gal process  against  his  property;  for  cred- 
itors cannot  interfere  with  the  property 
of  their  debtor  without  process."  Peo- 
ple's Sav.  Bank  v.  Bates,  120  U.  S.  556, 
30    L.    Ed.    754. 

The  supreme  court  of  Michigan  in 
Fearey  v.  Cummings,  41  Mich.  376,  383, 
said:  "If  the  mortgage  was  made  with  the 
intent  to  hinder,  delay,  or  defraud  credit- 
ors (Comp.  L.,  §  4713),  or,  inasmuch  as 
the  possession  was  not  altered,  if  it  was 
not  put  on  file  prior  to  plaintififs  becom- 
ing creditors,  it  was  invalid  as  against 
them;  the  law  being  that  those  who  be- 
come creditors  whilst  the  mortgage  is  not 
filed  are  protected,  and  not  merely  those 
who  obtain  judgments  or  levy  attachments 
before  the  filing.  Still  no  one,  as  creditor 
at  large,  can  question  the  mortgage.  He 
can  only  do  that  by  means  of  some  proc- 
ess or  proceeding  against  the  propertj'." 
People's  Sav.  Bank  v.  Bates,  120  U.  S. 
556,    30    L.    Ed.    754. 

It  was  claimed  that  the  possession  of  a 
creditor  who  is  a  second  mortgagee  in 
possession,  gives  him  the  right,  by  way  of 
defense,  and  without  resorting  to  attach- 
ment and  before  obtaining  judgment,  to 
assert  the  invalidity  of  the  prior  mort- 
gage. The  court  said:  "There  is  some 
apparent  support  to  this  position  in  Put- 
nam V.  Reynolds,  44  Mich.  113.  115.  That 
was  a  suit  in  equity  brought  to  foreclose 
a    chattel    mortgage    not    filed    until    after 


the  mortgagor  had  become  insolvent,  and 
while  his  estate  was  being  disposed  of  by 
an  assignee  for  the  benefit  of  creditors. 
The  court  said  U]at  there  was  reason  to 
believe  that  the  mortgagor  acted  in  bad 
faith;  that  the  mortgage  was  left  oflf  the 
record  for  the  purpose  of  giving  the  mort- 
gagor a  credit,  to  which  he  was  not  en- 
titled; in  which  case,  the  mortgage  was 
void  in  fact,  irrespective  of  the  statute. 
Upon  this  ground  alone  the  court  de- 
clined to  give  the  relief  asked,  remitting 
the  mortgagee  to  his  remedy,  if  any  he 
had.  at  law.  It  expressly  declined  to 
decide  whether  the  rule  that  creditors 
cannot  attack  a  mortgage  except  indi- 
rectly, through  a  seizure  of  the  property 
by  attachment  or  other  suitable  process, 
applies  where  the  mortgage  was  origi- 
nally valid,  but  is  made  void  by  the  subse- 
quent neglect  of  the  mortgagee."  The  case 
in  hand  cannot  be  brought  within  the 
princiijle  announced  in  Putnam  v.  Rey- 
nolds," for  the  reason,  if  there  were  no 
other,  that  there  was  no  fraud  in  fact 
upon  the  part  of  the  first  mortgagees, 
nor  any  unreasonable  delay  in  filing  their 
mortgage.  It  was  filed  sliortly  after  the 
mortgage  to  the  second  mortgagee  was 
lodged  for  record.  People's  Sav.  Bank 
V.   Bates,   120   U.   S.   556,  30   L.    Ed.   754. 

31.  Excessiveness  of  security. — Davis  v. 
Schwartz,  155  U.  S.  631,  641,  39  L.  Ed. 
289;  Downs  v.  Kissam,  10  How.  102,  108. 
13   L.   Ed.  346. 

The  fact  that  the  property  conveyed  by 
a  chattel  mortgage  was  nominally  more 
than  double  in  value  to  the  amount  of 
debts  secured  thereby  is  not  in  itself  in- 
dicative of  fraud.  The  property  conveyed 
was  a  stock  of  goods  of  somewhat  Vn- 
certain  value,  and  when  sold  realized  hut 
little  more  than  was  necessary  to  pay  oflf 
the  mortgages.  Davis  v.  Schwartz.  155 
U.  S.  631,  641,  39  L.  Ed.  289;  Downs  v. 
Kissam,  10   How.   102,   108,   13   L.   Ed.  346. 

Where  the  circuit  court  instructed  the 
jury,  "that,  if  anyone  of  the  mortgages 
given  in  evidence  conveyed  more  property 
than  would  be  sufficient  to  secure  the 
debt  provided  for  in  the  mortgage,  it 
was  a  circumstance  from  which  the  jury 
might  presume  fraud,"  the  instruct'on  wis 
held  to  be  erroneous.  Downs  v.  Kissam 
10   How.    102,   13   L.   Ed.  346. 

Mortgage  of  entire  estate  of  insolvent 
debtor.— See  the  title  FR.AUDl'LENT 
AND  VOLUNTARY   CONVEYANCES. 
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is  only  an  expression  of  what  the  law  would  imply  without  a  reservation,  and 
is  no  evidence  of  a   fraudulent  intent. ^- 

4.  Question  of  Law  or  Fact — a.  In  General. — The  question  of  good  faith 
or  actual  fraud  in  a  transaction,  whereby  a  mortgagor  is  left  in  possession  of 
the  mortgaged  chattels,  is  ordinarily  one  of  fact  for  the  determination  of  the 
jury.33  This  rule  does  not,  however,  restrict  the  power  of  the  court  to  give  to 
the  jury  a  peremptory  instruction,  covering  such  an  issue,  when  the  evidence  is 
all  on  one  side,  or  so  overwhelmingly  on  one  side  as  to  leave  no  room  to  doubt 
what  the  fact  is.^^ 

b.  Whether  Instrument  J 'old  on  Its  Face. — It  is  for  the  court  to  say  whether, 
on  its  face,  a  chattel  mortgage  is  void.^^^  Whether  a  chattel  mortgage  is  fraudu- 
lent and  void  on  its  face  as  against  creditors  is  a  question  for  the  court.  A 
provision  of  the  statute  of  frauds  that  the  question  of  fraudulent  intent  in  all 
cases  shall  be  deemed  a  question  of  fact  applies  to  cases  of  actual  fraud.^^^ 


32.   Reservation  of  surplus  to  mortgagor. 

— Huntlev  i\  Kinsman.  1.^:2  U.  S.  .3'27.  3S 
L  Ed.  540.  See  tile  title  FR.AUDULEXT 
AXD  VOLUNTARY  CONVEYANCES. 
This  was  the  ruling  of  the  court  of  ap- 
peals of  New  York  "where  the  assign- 
ment was  to  the  creditors  themselves  for 
the  purpose  of  securing  their  demands. 
*  *  *  Cases  in  which  reservations  for  the 
benefit  of  the  assignor  have  been  held  to 
invalidate  the  assignment  have  usually 
been  those  where  the  reservation  was 
either  secret,  or  was  upon  its  face  detri- 
mental'to  the  interest  of  the  creditors,  and 
a  practical  fraud  upon  them.  But  if  the 
reservation  be  only  of  any  surplus  which 
may  chance  to  remain  after  the  debts  are 
paid,  it  is  difficult  to  see  why  it  should 
invalidate  the  instrument,  as  the  credit- 
ors obtain  all  they  are  entitled  to,  and  the 
surplus  is  that  which  as  matter  of  law 
properly  belongs  to  the  mortgagor.  It 
so  rarely  happens  that  a  surplus  is  rea- 
lized after  the  payment  of  all  the  debts, 
that  courts  should  not  be  too  technical 
in  holding  that  the  reservation  of  such 
surplus  invalidates  the  instrument,  unless 
it  appears  to  have  been  made  with  fraud- 
ulent intent.  If  a  surplus  had  been  rea- 
lized in  this  case,  it  is  difficult  to  see  what 
could  have  been  done  with  it,  except  to 
return  it  to  the  mortgagor,  in  view  of  the 
fact  that  the  trustee  was  not  a  general 
assignee  for  the  benefit  of  all  the  credit- 
ors." Huntley  7'.  Kingman,  152  U.  S. 
527,   537.    538,   38    L.    Ed.    540. 

33.  Question  of  law  or  fact. — Peo- 
ple's Sav.  Bank  r.  Bates,  120  U.  S.  556, 
561,    562,    30    L.    Ed.    754. 

Indiana. — Under  the  Indiana  statute,  the 
question  of  fraudulent  intent  is  in  all 
cases  a  question  of  fact.  Robinson  v.  El- 
liott. 22  \Vall.  513,  22  L.  Ed.  758;  Means 
V.   Dowd.   128  U.  S.  273,  32  L.   Ed.  429. 

Michigan. — The  good  faith  of  chattel 
mortgages  on  a  stock  of  goods  where  the 
mortgagees  contemplate  that  the  mort- 
gagors shall  remain  in  possession  and 
prosecute  the  business  in  the  ordinary 
mode,  where  the}'  are  not  void  upon  their 
face,  is,  under  tlie  statutes  of  Michigan,  a 
question   of  fact  for  the  determination   of 


the  jury.     People's  Sav.  Bank  z\  Bates,  120 
U.   S.   556,   30  L.   Ed.   754. 

It  is  the  province  of  the  jury  to  deter- 
mine whether  such  fraud  as  avoids  the 
mortgage  against  subsequent  creditors  or 
mortgagees  in  good  faith  is  proved.  Peo- 
ple's Sav.  Bank  v.  Bates,  120  U.  S.  556, 
30  L.   Ed.   754. 

34.  People's  Sav.  Bank  z:  Bates,  120  U. 
S.   556.  30    L.    Ed.   754. 

35.  Whether  instrument  void  on  its  face. 
— Robinson  v.  Elliott,  22  W'liW.  513,  520. 
22  L.  Ed.  758;  Means  v.  Dowd,  128  U.  S. 
273.  32   L.    Ed.   429. 

36.  Robinson  v.  Elliott,  22  Wall.  513,  22 
L.    Ed.   758. 

Hence,  where  a  trading  firm  in  a  city 
in  Illinois  owing  money  evidenced  by  a 
series  of  notes,  coming  due  from  time  to 
time  for  some  months  in  advance,  made 
a  mortgage  of  their  stock  of  goods,  the 
mortgage  containing  this  clause:  "And 
it  is  hereby  expressly  agreed,  that  until 
default  shall  be  made  in  the  payment  of 
some  one  of  said  notes,  or  some  paper 
in  renewal  thereof,  the  parties  of  the  first 
nart  may  remain  in  possession  of  said 
gooos.  wares,  and  merchandise,  and  may 
sell  the  same  as  heretofore,  and  supply 
their  places  with  other  goods,  and  the 
goods  substituted  by  purchase  for  those 
sold  shall,  upon  be'nar  put  into  said  store, 
or  anj'^  other  store  in  said  city  where  the 
same  mav  be  put  fc^r  sale  by  said  parties 
of  the  first  part,  be  subjected  to  the 
lien  of  this  mortsrage — "  the  instrument 
then  concluding  with  powers  to  the  mort- 
gagee, upon  any  default,  to  have  the  right 
to  enter  into  said  store  of  the  firm  and 
take  possession  of  a  sufficient  amount  of 
goods  to  satisfy,  pay.  and  discharge  all 
the  paper  due,  and  have  full  power  and 
authority,  upon  ten  days'  public  notice,  to 
sell  at  public  auction  such  amounts  of 
said  goods  as  should  be  necessary  to  pay 
said  paper.  It  was  held  that  the  court 
was  the  proper  party  to  say  whether  on  its 
face  the  mortsrage  was  void,  and  that  it 
was  so  void.  Robinson  f.  Elliott,  22  Wall. 
513,  521,  22  L.  Ed.  758:  Cleans  v.  Dowd, 
128  U.  S.  273,  32  L.  Ed.  429.  '^ee  ante. 
"Effect  of  Recording,"  II,  K,  6;  "Power  of 
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N.  Acquiescence  and  Ratification. — By  Corporation. — A  technical  de- 
fect touching  tlie  execution  of  a  challcl  mcrlgage,  given  by  the  agents  of  a  cor- 
poration upon  the  property  of  such  corporation,  is  cured  by  acquiescence  and  rati- 
fication by  the  mortgagor.  No  one  else  can  raise  the  question.  All  other  parties 
are  concluded.^'^  Where  money  is  obtained  by  a  corporation  upon  a  chattel 
mortgage  wJTich  was  irregular  and  ultra  vires,  but  the  money  was  applied  for 
the  benefit  of  the  company  with  the  knowledge  and  acquiescence  of  the  share- 
holders, the  company  and  the  shareholders  are  estopped  from  denying  the  lia- 
bility of  the  company  to  repay  it.-'''^ 

0.  Validation  by  Act  of  Legislature. — The  power  of  a  legislature  to 
pass  laws  giving  validity  to  chattel  mortgages  which  were  ineffectual  is  well 
settled.39 

Defective  Registry. — This  power  has  been  exercised  to  give  validity  to 
chattel    mortgages    wliich    were   defectively    recorded.'**^* 

P.  Equitable  Mortgage. — An  equitable  mortgage  may  be  created  by  an 
agreement  that  one  advancing  money  m.ay  hold  a  lien  on  certain  chattels  as  se- 
curity.^ ^ 

III.     Construction,    Operation    and   Effect. 

A.  By  What  Law  Governed — 1.  Conflict  of  Laws. — See  the  title  Cox- 
FLiCT  OF  Laws. 

2.  When  LnterprETEd  by  Federal  Courts. — Each  state  has  a  right  to  de- 
termine  for  itself   the  extent  of   the  rights  conferred  by  a  chattel   mortgage.*^ 


Disposal  in  Mortgagor,"  II,  M,  3,  a; 
"Questions  of  Law  or  Fact."  II,  M,  -i. 
See  the  title  FRAUDULENT  AND  VOL- 
UNTARY CONVEYANCES. 

It  was  argued  in'  Robinson  v.  Elliott, 
22  Wall.  513,  22  L.  Ed.  758,  "that  there 
could  be  no  such  thing  as  constructive 
fraud,  because  under  this  statute  the  ques- 
tion of  fraudulent  intent  was  cne  of  fact; 
but  this  court,  following  the  supreme  court 
of  Indiana,  said  that  those  provisions  of 
the  statute  of  that  state  had  not  changed 
the  law  on  the  subject,  and  that  the  court 
must  in  the  first  instance  determine  upon 
the  legal  effect  of  the  written  instrument, 
and  if  that  be  to  delay  creditors,  it  must 
be  rejected."  Means  v.  Dowd,  128  U.  S. 
273,  32  L.  Ed.  420. 

37.  By  corporation. — Jones  v.  Guaranty, 
etc.,  Co.,  101   U.   S.  622,  25  L.  Ed.   1030. 

38.  Jones  v.  Guaranty,  etc.,  Co..  101  U. 
S.   622,   25    E.    Ed.    10;!0. 

39.  Validation  by  act  of  legislature. — 
McFadden  c'.  ICvans-Snidcr-Buel  Co., 
185  U.  S.   505,  46  L.   Ed.   1012. 

40.  Defe-Jtive  registry. — McFadden  v. 
Evans-Snider-Buel  Co.,  185  U.  S.  505, 
46  L  Eu.  1012;  Fowler  v.  Merrill,  11  How. 
375,  13  L.   Ed.  736. 

By  the  act  of  February  3,  1897,  con- 
gress declared  that  "all  mortgages  of  per- 
sonal property  in  the  Indian  Territory 
heretofore  executed  and  recorded  in  the 
judicial  district  thereof  in  which  the  prop- 
erty was  situated  at  the  time  tliey  were 
executed,  are  hereby  validated."  It  was 
held  that  the  purpose  of  congress  was  to 
give  effect  to  mortgages  of  personal  prop- 
erty of  nonresidents  which  had  been,  be- 
fore^ the  passage  of  the  act,  recorded  in 
the  judicial  district  in  which  the  property 


was  situated  at  the  time  the  mortgage 
was  executed;  and  that  all  mortgages  of 
personal  property  in  the  Indian  Territory 
theretofore  executed  and  recorded  in  the 
judicial  district  thereof  in  which  the  prop- 
erty was  situated  at  the  time  they  \ve;e 
executed  were  thereby  validated.  McFad- 
den V.  Evans-Snider-Buel  Co.,  185  U.  S. 
505,   509,  46   L.    Ed.    1012. 

Premature  record. — See  ante,  "Prema- 
ture   Registration,"    II.    K,   4,   a,    (2). 

41.  Equitable  mortgage. — Wilbur  v. 
Almy,  12  How.  180,  13  L.  Ed.  944.  See 
ante.  "Definition  and  Nature."  I;  post, 
"Conditional  Sale,"  III.  B.  2,  b,  (4),  (b). 

A  agreed  to  buy  machinery  of  C,  and 
to  let  B  have  it  to  use  at  an  agreed  price 
per  yard  for  cloth  made  by  it  at  B's  fac- 
tory. A  agreed  to  furnish  the  raw  cot- 
ton and  to  credit  B  toward  payment  (or 
the  machinery,  with  what  the  cloth  sold 
for  above  an  agreed  price  and  expenses. 
It  was  held  that  an  agreement  that  the 
machinery  should  stand  as  collateral  se- 
curity for  the  money  paid  for  it  by  A 
created  an  equitable  mortgage  for  the 
price  thereof.  Wilbur  v.  Almv.  12  How. 
180,   13    L.    Ed.    944. 

An  equitable  lien  in  the  nature  of  a 
chattel  mortgage  is  created  by  an  agree- 
ment that  in  consideration  of  mone^-s 
advanced  for  the  purchase  of  skins  to  be 
tanned,  the  tanner  would  finish  them  and 
that  they  should  be  considered  as  security 
for  moneys  advanced.  Hausclt  v.  Har- 
rison, 105  U.  S.  401,  26  L.  Ed.  1075. 

42.  When  interpreted  by  federal  courts. 
—  Etheridgo  :•.  Spcrry,  139  U.  S.  206.  35 
L.  Ed.  171;  Union  Bank  v.  Kansas  City 
Bank,  136  U.  S.  223,  34  L.  Ed.  341. 
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There  is  so  much  of  a  local  nature  entering  into  chattel  mortgages  that  the  su- 
preme court  of  the  United  States  will  accept  the  settled  law  of  each  state  as 
decisive  in  respect  to  any  case  arising  therein.-*^ 

B.  Rules  of  Construction — 1.  Intention  of  Parties  to  Govern. — See 
post,  "Intention  of  Parties,"  III,  B,  2,  a. 

2.  Whether  Instrument,  Mortgage  or  Not — a.  Intention  of  Parties. — 
The  true  construction  of  the  contract  is  not  to  be  found  in  any  name  which  the 
parties  may  have  given  to  the  instrument,  and  not  alone  in  any  particular  pro- 
visions it  contains,  disconnected  from  all  others,  but  in  the  ruling  intention  of 
the  parties,  gathered  from  all  the  language  they  have  used.  It  is  the  legal  effect 
of  the  whole  which  is  to  be  sought  for.  The  form  of  the  instrument  is  of  little 
account.^^ 

b.  Disiinquished  from  Other  Instruments  and  Transactions — (1)  Assign- 
ment.— A  chattel  mortgage  is  distinct  from  an  assignment.45 

(2)  Assignment  for  the  Benefit  of  Creditors. — A  chattel  mortgage  is  not  an 
assignment    for    the    benefit    of    creditors.^^ 

Test. It  is  sometimes  difficult  to  determine  whether  a  particular  instru- 
ment is  a  mortgage  or  an  assignment  with  preferences.  The  test  most  fre- 
quently applied  is  whether  the  conveyance  is  of  all  the  property  of  the  debtor, 
and  is  made  to  a  trustee  for  the  benefit  of  certain  creditors.  In  such  cases  it  is 
usually  held  to  be  an  assignment,  but  if  the  conveyance  be  made  directly  to 
the  creditor  himself,  it  is  ordinarily  treated  as  a  chattel  mortgage.^^ 


43.  Etheridge  z\  Sperry,  139  U.  S.  266, 
35  L.  Ed.  171;  Union  Bank  v.  Kansas  City 
Bank,  136  U.  S.  223.  34  L.  Ed.  341.  See 
the   title   COURTS. 

"The  case  of  Clarke  v.  Iselin  (21  Wall. 
360,  22  L.  Ed.  568)  being  a  New  York 
case  and  governed  by  New  York  law,  or 
the  common  law  as  understood  in  New 
York,  the  authority  cited  was  necessarily 
of  great  weight,  if  not  controlling." 
Casev  V.  Cavaroc,  96  U.  S.  467,  477,  24 
L.    Ed.   779. 

Property  removed  from  one  state  to  an- 
other.—See  the  title  CONFLICT  OF 
LAWS. 

44.  Intention  of  parties. — Heryford  v. 
Davis,  102  U.  S.  235,  243.  244,  26  L.  Ed. 
160;  Chicago  R.  Equipment  Co.  v.  Mer- 
chants' Bank.  136  U.  S.  268,  280,  34  L.  Ed. 
349;  Beardsley  v.  Beardsley.  138  U  S. 
262,  266,  34  L.  Ed.  928;  Hervey  v.  Rhode 
Island,  etc..  Works,  93  U  S.  664,  23  L.  Ed. 
1003  See  post,  "Conditional  Sale."  Ill,  B, 
2,   b,    (4),    (b). 

If  the  instrument  was  really  a  security 
for  money  advanced,  and  to  be  repaid, 
it  is  a  mortgage  and  an  intention  of  the 
drawer  to  avoid  the  usual  forms  of  a 
mortgage  would  have  no  influence  on  the 
case.  Conway  v.  Alexander,  7  Cranch 
218.   238.   3   L.    Ed.   321. 

«The  name  given  to  an  instrument  which 
is  in  legal  effect  a  chattel  mortgage  is  im- 
material. Huntley  z'.  Ki.ngman,  152  U.  S. 
527,  38  L.  Ed.  540;  Hervey  v.  Rhode  Is- 
land, etc..  Works,  93  U.  S.  664,  23  L.  Ed. 
1003. 

45.  Assignment. — Waterman  v.  Mac- 
kenzie. 13S  U.  S.  252,  34  L.  Ed.  923.  See 
the    title    ASSIGNMENTS,   vol.    2,   p.   551. 

Assignment  of  patent. — Mrs.  W.,  by 
deed  assigned  to  the  firm  of  S.'s  Sons  all 


her  right,  title  and  interest  in  an  inven- 
tion and  the  patent,  with  an  express  pro- 
vision that  the  assignment  should  be  null 
and  void  if  she  and  her  husband,  or  either 
of  them,  should  pay  at  maturity  a  certain 
promissory  note  of  the  same  date  made 
by  them  and  payable  to  the  grantees.  It 
was  held  that  this  instrument  is  a  mort- 
gage, in  apt  terms  and  in  legal  effect. 
Waterman  v.  Mackenzie,  138  U.  S.  252, 
34  L.  Ed.  923.  See  ante,  "Definition  and 
Nature."    I.     See    the   title    PATENTS. 

46.  Assignment  for  the  benefit  of  cred- 
itors.— Davis  V.  Schwartz,  155  U.  S.  631, 
39  L.  Ed.  289;  Union  Bank  v.  Kansas  City 
Bank,  136  U.  S.  223,  34  L.  Ed.  341;  May  v. 
Tenney,  148  U.  S.  64,  37  L.  Ed.  368;  Grimes 
Dry  Goods  Co.  v.  Malcolm.  164  U.  S. 
483,  488,  4]  L.  Ed.  524.  See  the  title  AS- 
SIGNMENTS FOR  BENEFIT  OF 
CREDITORS,  vol.  2,  pp.  605,  606. 

47.  Test.— Davis  v.  Schwartz,  155  U.  S. 
631,  641,  39  L.   Ed.   289. 

In  Arkansas. — The  test  whether  a  cer- 
tain instrument  is  to  be  taken  as  a  chattel 
inortgage  given  to  secure  a  debt,  or  a 
deed  of  assigninent  for  the  benefit  of  cred- 
itors is:  "Has  the  party  made  an  abso- 
lute appropriation  of  property  as  a  means 
for  raising  a  fund  to  pay  debts,  without 
reserving  to  himself,  in  good  faith,  an 
equitv  of  redemption  in  the  property  con- 
veyed?" Grimes  Dry  Goods  Co.  v.  Mal- 
colm,  164   U.   S.   483,   488,    41   L._  Ed.   524. 

In  Arkansas  a  conveyance  in  trust  of 
personal  property  to  be  sold  for  the  bene- 
fit of  certain  creditors  unless  redeemed 
by  the  grantor  by  a  specified  date,  is  a 
chattel  mortgage  and  not  an  assignment 
for  the  benefit  of  creditors.  Grimes  Dry 
Goods  Co.  V.  Malcolm.  164  U.  S.  483,  41 
L.    Ed.    524. 

But  a  conveyance  of  personalty  in  trust 
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(3)  Bailment  or  Lease. — A  chattel  mortgage  is  not  a  bailment.^^ 
Test. — A  bailment  or  letting  for  hire  is  distinguished  from  a  mortgage  by 
the  existence  of  a  price  or  compensation  for  the  hire  of  the  thing  let.^'-*  In 
every  bailment  or  letting  for  hire,  a  price  or  compensation  for  the  hire  is  es- 
sential. The  amount  may  not  be  stipulated.  It  may  be  a  reasonable  compen- 
sation or  a  quantum  valebat,  but  the  contract  must  contemplate  payment  for  the 


for  creditors  is  in  the  nature  of  a  chattel 
mortgage.  Grimes  Dry  Goods  Co.  v.  Mal- 
colm,  164   U.   S.   483,   41   L.   Ed.   524. 

In  Colorado  an  instrument  in  form  of 
a  chattel  mortgage,  omitting  some  of  the 
mortgagor's  property,  etc.,  is  held  to  be 
a  chattel  mortgage  and  not  an  assignment 
for  the  benefit  of  creditors.  May  v.  Ten- 
ney,  148  U.   S.   64,   37   L.   Ed.   368. 

An  instrument  in  the  form  of  a  mort- 
gage of  a  stock  of  goods  in  a  store  to- 
gether with  the  show  cases,  and  store 
fixings  used  in  connection  with  that  stock 
to  secure  the  grantees  against  liability  as 
indorsees  of  the  grantor's  notes,  is  a  chat- 
tel mortgage  and  not  a  general  assign- 
inent  for  the  benefit  of  creditors  under  the 
Colorado  statute.  May  v.  Tenney,  148  U. 
S.   64,   37   L.    Ed.   368. 

Missouri. — A  deed  of  trust,  conveying 
the  personal  property  of  a  partJiership  to 
secure  the  payment  of  its  debts  therein 
named,  and  reserving  in  the  clearest  terms 
a  right  of  redemption  to  the  grantors,  by 
providing  that  if  they  shall  pay  those 
debts  the  deed  shall  be  void,  as  well  as 
by  authorizing  the  trustees  to  sell  the 
property  only  in  case  of  their  failing  to 
pay  those  debts  or  any  part  thereof  for 
five  years  after  they  become  payable,  is, 
acccording  to  the  settled  course  of  de- 
cision of  the  courts  of  the  state  of  Mis- 
souri, a  mortgage  only,  and  not  an  as- 
signment under  revised  statutes  of  Mis- 
souri, 1879,  §  3.54.  providing-  that  every 
voluntary  assignment  made  oy  a  debtor 
to  any  person  in  trust  for  the  benefit  of 
his  creditors  shall  be  for  the  benefit  of 
all  the  creditors  of  such  assignor.  Union 
Bank  v.  Kansas  City  Bank,  136  U.  S.  223, 
34  L.  Ed.  341.  See,  also,  May  v.  Tenney. 
148  U.   S.   64,  37  L.   Ed.  368. 

Texas. — An  instrument  recites  that  the 
grantor  is  indel)tcd  to  sundry  parties,  nam- 
ing them  and  giving  the  an^ounts  of  the 
debts;  that  he  is  desirous  of  securing  such 
creditors;  and  in  consideration  of  the 
premises  conveys  to  tlirce  of  the  creditors 
named  in  the  property,  with  instructions 
to  take  possession  and  sell,  and  after  pay- 
ing expenses,  to  apply  the  proceeds  to  the 
payment,  ratably,  of  the  debts,  and  the 
balance,  if  any,  to  return  to  the  grantor. 
It  then  reads:  "This  instrument  is  in- 
tended as  a  chattel  mortgage  to  secure  the 
debts  herein  mentioned;"  and  states  that 
it  is  made  to  the  three  creditors  men- 
tioned, in  behalf  of  themselves  and  the 
other  creditors  named,  because,  on  account 
of  the  great  number  of  the  latter,  it 
would  be  inconvenient  for  them  all  to  act 
in    its    execution.    There    is    no    expressed 


condition  of  defeasance.  It  was  contended 
that  the  chattel  mortgage  so  called  was 
not.  in  fact,  a  chattel  mortgage,  but  an 
assignment  for  the  benefit  of  creditors; 
and,  therefore,  void  under  the  statute  of 
Texas,  as  giving  preferences  and  not  be- 
ing for  the  equal  benefit  of  all  creditors. 
It  was  held  that  the  instrument  is,  in 
form,  and  expressed  intent  and  scope,  a 
chattel  mortgage.  Reagan  v.  Aiken,  133 
U.    S.   109.   34   L.    Ed.   892. 

"Instruments  similar  in  form  have  been 
repeatedly  presented  to  the  consideration 
of  the  supreme  court  of  Texas,  and  ad- 
judged to  be  chattel  mortgages,  and  not 
within  the  scope  of  the  act  of  March  24, 
1879,  providing  for  assignments  for  the 
benefit  of  creditors,  or  in  conflict  with  the 
ISth  section  of  that  act,  which  forbids 
preferences  in  assignments.  La  Belle 
Wagon  Works  v.  Tidball.  59  Tex.  291; 
Stiles  V.  Hill,  62  Tex.  429;  National  Bank 
V.  Lovenbcrg,  63  Tex.  506;  Jackson  v. 
Harby,  65  Tex.  710;  Calder  v.  Ramsey, 
66  Tex.  218;  Watterman  v.  Silbcrberg,  67 
Tex.  100;  Scott  v.  McDaniel,  67  Tex.  315, 
317."  Reagan  v.  .'\iken,  138  U.  S.  109  34 
L.    Ed.    892. 

"That  it  contained  a  direction  for  the 
mortgagees  to  sell,  is  not  material;  for,  in 
the  al)scncc  of  such  a  direction,  a  mortga- 
gee, on  taking  possession,  should  sell  and 
apply  the  proceeds  to  the  satisfaction  of 
his  debt."  Reagan  v.  Aiken,  138  U.  S. 
109,   112.  113,  34  L.   Ed.   892. 

The  solvency  of  the  grantor  and  the 
validity  of  the  instrument  was  determined 
by  the  verdict  of  the  jury.  .\dvantage 
cannot  be  taken  of  the  opinion  expressed 
by  the  trial  court,  when  the  instrument 
was  offered  in  evidence,  that  its  validity 
depended  entirely  on  the  fact  as  to 
whether,  when  it  was  made,  the  grantor 
was  insolvent  or  contemplated  insolvency, 
and  this,  irrespective  of  whether  that  opin- 
ion was  correct  or  not;  for  the  verdict  of 
the  jury,  in  favor  of  the  plaintiffs,  nega- 
tives the  existence  of  such  conditions,  if 
their  existence  avoided  the  instrument. 
Reagan  v.  Aiken,  138  U.  S.  109,  34  L.  Ed. 
892.  See  post,  "Province  of  Court  and 
Jury,"   V.    C,   5. 

48.  Bailment  or  lease. — Ilcryford  v. 
Davis,  112  U.  S.  235,  26  L.  Ed.  160;  Hark- 
ness  7'.  Kussell,  lis  U.  S.  663.  680,  30  L. 
Ed.  285.  See  the  titles  BAILMENTS,  vol. 
2,   p.    783;    SALES. 

49.  Test.— Hervford  v.  Davis.  102  U.  S. 
235,  26  L.  Ed.  160;  Chicago  R.  Equipment 
Co.  V.  Merchants'  Bank,  136  U.  S.  26S, 
280,   34   L.    Ed.   349. 
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use  of  the  thing  let  or  bailed.  A  mortgage  need  not  provide  for  such  payment 
but  may  negaiive  all  intention  to  demand  it.^^' 

(4)  Sale — (a)  /;/  General. — A  chattel  mortgage  is  only  a  bill  of  sale  with  a 
defeasance  incorporated  in  it/'^ 

Showing  Bill  of  Sale  Absolute  in  Terms  to  Be  a  Mortgage. — A  bill 
of  sale,  absolute  in  its  terms,  may  be  shown  by  parol  evidence  to  be  only  a 
mortgage.     And  in  such  case  it  will  be  treated  as  a  chattel  mortgage.'^ - 

Extrinsic  Circumstances  Examined. — The  court  will  examine  extrinsic 
circumstances   to   determine   whether   a  contract   is  to  be  construed  a  sale  or  a 


mortgage.^3 


50.  Heryford  z:  Davis,  102  U.  S.  235,  26 
L.  Ed.  160;  Chicao-o  R.  Equipment  Co. 
7'.  ^ferchants'  Bank.  136  U.  S.  268,  280.  34 
L.    Ed.    349. 

A  contract  between  a  car  manufacturer 
and  a  railroad  company,  in  the  form  of  a 
lease  of  certain  cars,  industriously  and 
repeatedly  spoke  of  loaning  the  cars  to 
the  railroad  company  for  hire,  for  four 
months,  and  delivering  them  for  use  for 
hire.  No  price  for  the  hire  was  mentioned 
or  alluded  to,  all  intention  to  demand  it 
was  negatived  by  the  strongest  implica- 
tions. The  manufacturing  company  ex- 
acted and  took  promissory  notes  for  the 
entire  selling  price  of  the  property, 
$6,138.40,  and,  in  addition  thereto,  collat- 
erals to  a  large  amount  to  secure  payment 
of  the  notes.  The  aggregate  of  the  notes 
was  equal  to  that  price;  two  of  them  for 
$1,919.20  each,  one  payable  at  sixty  days 
and  the  other  at  four  months,  bearing 
interest  from  their  date  at  the  rate  of  10 
per  cent,  and  the  third  note,  at  four 
months,  being  for  $2, .583,  interest  at  that 
rate  having  been  added  to  the  principal 
sum.  One  of  these  notes  fell  due  only 
nine  daj'S  after  the  cars  were  delivered 
to  the  railroad  company,  and  both  the 
others  before  the  expiration  of  four  months 
from  the  date  of  the  agreement.  The 
notes  were  to  be  collected  at  maturity,  and 
thus  it  was  contemplated  that  before  the 
end  of  four  months  the  manufacturing 
company  should  have  in  hand  in  cash  the 
full  value  or  price  of  the  cars.  It  was 
agreed  that  upon  any  default  in  payment 
of  any  of  the  notes,  the  car  manufacturer 
might  retake  the  cars,  sell  them,  and  apply 
the  proceeeds  to  the  payment  of  the  notes. 
It  was  held  that  all  this  is  totally  inconsist- 
ent with  tlie  idea  tliat  the  parties  intended 
a  mere  Ictl-ng  or  bailment  for  hire:  and 
that  the  contract  is  an  absolute  sale  of 
the  cars  with  a  mortgage  back  to  secure 
paj'ment  of  the  purchase  money.  Hery- 
ford V.  Davis,  102  U.  S.  235,  26  L.  Ed. 
160.  See,  also.  Chicago  R.  Equipment 
Co.  V.  Merchants'  Bank.  136  U.  S.  268. 
280,    34    L.    Ed.   349. 

In  Heryford  v.  Davis,  102  U.  S.  235,  26 
L.  Ed.  160,  the  contract  was  in  the  form 
of  a  lease;  but  it  contained  provisions  so 
irreconcilable  with  the  idea  of  its  being 
really  a  lease,  and  so  demonstrable  that  it 
was  an  absolute  sale  with  a  reservation 
of   a    mortgage    lien,  that  the  latter  inter- 


pretation was  given  to  it  by  the  court; 
and  tl'e  conclusion  reached  that  it  was 
not  really  a  lease,  nor  a  conditional  sale, 
but  an  absolute  sale,  with  the  reservation 
of  a  lien  or  security  for  the  payment  of 
the  price.  Harkness  v.  Russell,  118  U.  S. 
663,  680.  30  L.  Ed.  285.  See  post,  "Con- 
ditional  Sale,"   III,  B.  2,  b,   (4).   (b). 

51.  Bill  of  sale. — Gibson  v.  Warden,  14 
Wall.  244.  246,  20  L.  Ed.  797.  See  ante. 
"Defeasance,"  II,  E.    See  the  title  SALES. 

Giving  a  chattel  mortgage  in  lieu  of  a 
bill  of  sale  to  secure  a  debt  due,  is  a 
mere  exchange  in  the  form  of  the  securitv. 
Sawyer  z:  Turpin,  91  U.  S.  114,  23  L.  Ed. 
235. 

52.  Showing  bill  of  sale  absolute  in 
terms  to  be  a  mortgage. — ^Morgan  v.  Shinn, 
15  Wall.  105.  21  L.  Ed.  87;  Jones  Z'.  Guar- 
anty, etc.,  Co.,  101  U.  S.  622.  631,  25  L.  Ed. 
1030;  Sawyer  zj.  Turpir,  91  U.  S.  114,  23 
L.  Ed.  235.  See.  al^o.  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST. 

A  conveyance  of  personal  property  by 
a  bill  of  sale  absolute  in  its  terms,  having 
no  condition  or  defeasance  expressed  but 
which  was  understood  by  the  parties  to 
be  a  security  for  a  debt  due,  is  in  sub- 
stantial legal  effect  though  not  in  form  a 
chattel  mortgage,  and  operative  between 
the  parties  thereto  although  it  was  not 
recorded  and  no  possession  was  taken  un- 
der it  bv  the  vendee.  Sawver  z'.  Turpin, 
91  U.  S'.  114,  2'^  L.  Ed.  235.  See  ante, 
"Necessity,"  II,  K.  3,  c,  (l).  (c),  bb,  (bb), 
aaa;  post.  "As  to  Parties  Thereto  and 
Persons   with   Notice,"   III,   E,   1. 

A  bill  of  sale  of  a  vessel,  absolute  in  its 
terms,  may  be  shown  by  parol  evidence  to 
be  only  a  mortgage.  AI organ  v.  Shinn,  15 
Wall.   105.  21   L.   Ed.. 87. 

53.  Extrinsic  circumstances  examined. — 
Conway  v.  Alexander,  7  Cranch  218.  238. 
3    L.    Ed.    321. 

The  facts  that  the  bill  of  sale  of  a  vessel 
was  recorded;  that  the  vessel  was  re-en- 
rolled in  the  name  of  the  transferee;  that 
a  policy  of  insurance  was  taken  out  in  his 
name  as  owner,  and  that  no  note  or  bond 
was  taken  by  him,  will  not  overcome  posi- 
tive evidence  that  the  bill  was  taken  as 
a  mere  security  for  a  loan.  Morgan  v. 
Shinn,  15  Wall.  105,  21  L.  Ed.  87. 

If,  in  truth,  a  deed  was  created,  the  fact 
that  a  bond  was  or  was  not  taken  does  not 
make  the  bill  of  sale  in  the  least  a  mort- 
gage,   though    the    absence   of    a   bond   or 
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As  against  Third  Parties. — This  equitable  rule  will  not  be  enforced  to  the 
injury  of  innocent  tliird  parties.^-*  But  in  such  case  it  is  necessary  that  third 
parties  who  have  dealt  with  the  transferee  named  in  the  bill  of  sale  had  no 
knowledge  of  the   real  nature  of  the  transaction.^^ 

(b)  Conditional  Sale. — A  court  Iras  no  power  to  consider  a  chattel  mortgage 
as  a  conditional  sale.  The  court  has  no  power  over  the  transaction  to  make  it 
other  than  or  different  from  that  the  parties  themselves  made  it.  If  it  is  a  mort- 
gage, it  is  the  duty  of  the  court  to  declare  it  a  mortgage;  and  if  it  is  a  mortgage 
it  has,  per  force,  all  the  incidents  and  privileges  of  a  mortgage.-^'^ 

Test. — \\  hether  a  transaction  is  a  conditional  sale  or  a  mortgage  is  to  be  as- 
certained by  determining  whether  it  was  a  mere  agreement  to  sell  upon  a  condi- 
tion to  be  performed,  or  an  absolute  sale,  with  a  reservation  of  a  lien  or  mort- 
gage to  secure  the  purchase  money.^'^ 


note  is  to  be  considered  in  deciding 
whether  a  debt  was  intended.  Morgan  v. 
Shinn.    15    Wall.    105.   21    L.    Ed.    87. 

Treaty  respecting  loan  or  mortgage. — 
Where  there  has  been  any  treaty — any 
conversation  respecting  a  loan  or  a  mort- 
t^age — the  contract  may,  with  more  reason, 
be  considered  as  a  cover  intended  to  veil 
a  transaction  dififering  in  reality  from  the 
appearance  it  assumed,  than  where  there 
was  no  such  conversation.  Conway  v. 
Alexander.  7  Cranch  218,  238,  3  L.  E'l. 
321. 

A  pre-existing  debt  is  a  circumstance  of 
much  importance  in  determining  whether 
a  contract  is  to  be  construed  a  sale  or  a 
mortgage.  Conway  v.  Alexander,  7 
Cranch    218,   3    L.    Ed.    321. 

Inadequacy  of  consideration  in  ?  sale  by 
one  much  pressed  for  a  sum  of  moncj  is 
a  material  circumstance  in  determinmg 
whether  a  transaction  is  an  absolute  sale 
or  a  mortgage.  Conway  v.  Alexander,  7 
Cranch   218.   241,   3   L.    Ed.   321. 

54.  As  against  third  parties. — Morgan 
:•.  Shinn,  15  Wall.  105,  21  L.  Ed.  87. 

If  trust  and  confidence  have  been  re- 
posed in  a  bill  of  sale  by  third  parties, 
in  the  honest  belief  that  it  was  inde- 
feasible, and  such  parties  have  been  mis- 
led by  its  form,  they  have  a  right  to  in- 
sist that,  as  to  them,  it  shall  be  what  upon 
'ts  face  it  purports  to  be.  Morgan  v. 
Shinn,  15  V/all.  10."),  21  L.  Ed.  87. 

55.  Morgan  v.  Shinn,  15  Wall.  105,  21  L. 
Ed.    87. 

56.  Conditional  sale. — Dean  7)  Nelson. 
10  Wall.  1.58,  19  L.  Ed.  926.  See  the  title 
'^ALES. 

57.  Test.— ITarkncss  v.  Russell.  118  U. 
S.  663,  30  L.  Ed.  285.  See,  also,  Conway 
V.  Alexander,  7  Cranch  218.  237,  3  L.  E.l. 
,!21;  Davison  r.  Davis,  125  U.  S.  90,  31 
L.   Ed.  635. 

A  contract  as  follows:  "1  hold  of  the 
*tock  of  Washintrton  and  Ifonc  Railway 
Company  thirty-three  thousand  two  hun- 
dred and  fifty  dollars,  or  thirteen  hundred 
and  fifty  shares,  which  is  sold  to  Paul  F. 
Beardsley.  and  which,  though  standing  in 
ny  name,  belongs  to  him,  subject  to  a  pay- 
nent  of  eight  thousand  dollars,  with  in- 
terest at  same  rate  and  from  same  date  as 


interest  on  my  purchase  of  Mr.  Alder- 
man's stock,"  is  an  executed  contract  of 
sale;  one  by  which  the  ownership  passed 
to  the  vendee,  with  a  reservation  of  title 
simply  as  security  for  the  purchase  money 
— in  other  words,  an  equitable  mortgage. 
Beardsley  v.  Beardsley.  138  U.  S.  262,  263, 
34  L.  Ed.  928.  See  ante,  '"Equitable  Mort- 
gage,"   II,   P. 

The  court  said:  "The  first  and  princi- 
pal question  in  this  case  arises  on  the 
contract  of  January  1,  1882.  By  th?  ap- 
pellant it  is  claimed  that  this  is  a  mere 
executory  contract,  an  agreement  to  sell; 
by  the  appellee,  that  it  is  an  executed 
contract,  a  sale  with  reservation  of  se- 
curity. The  distinction  is  obvious,  and 
the  significance  important.  If  an  agree- 
ment to  sell,  the  moving  party  must  be 
the  purchaser.  If  a  sale,  an  executed  con- 
tract with  reservation  of  security,  the 
moving  party  is  the  vendor,  the  one  re- 
taining security.  If  an  agreement  to  sell, 
tlic  moving  party,  the  purchaser,  must 
within  a  reasonable  time  tender  perform- 
ance or  make  excuse  therefor.  If  an 
executed  contract,  a  completed  sale,  then 
the  moving  party  is  the  vendor,  the  se- 
curity holder,  and  he  assumes  all  the  bur- 
dens and  risks  of  delay.  What,  therefore, 
is  the  significance  and  import  of  this  in- 
strument? This,  as  claimed  by  the  appel- 
lant, is"  not  to  be  determined  by  any 
separate  clause,  biu  by  the  instrument  as 
a  whole."  Beardsley  v.  Beardslev,  138 
U.  S.  262,  265,  34  L.  Ed.  928.  See  ante, 
'"Irtention  of   Parties,"   III,   B,  2,  a. 

"It  is  not  always  easy  to  determine 
whether  an  instrument  is  a  contract  of 
sale  or  one  to  sell:  j'et  certain  rules  of 
interpretation  have  become  established. 
These  rules  are  noticed  in  the  opinion  de- 
livered in  The  Eloree  Cotton  Cases,  22 
Wall.  180,  188.  22  L.  Ed.  863.  Two  of 
tliese  rules  have  no  application  here,  as 
they  refer  to  those  steps  necessary  to  put 
the  property  into  a  deliverable  state,  or  the 
determination  of  the  price  by  weighing 
measuring  and  testing.  The  third  only 
is  significant,  which  is  there  stated  in 
these  words:  'Where  the  buyer  is  by  the 
contract  bound  to  do  anything  as  a  con- 
sideration,    either    precedent    or     concur- 
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Extrinsic   Circumstance. — The  court  will  examine  extrinsic  circumstances 


rent,  on  which  the  passing  of  the  prop- 
erty depends,  the  property  will  not  pass 
until  the  condition  be  fi'.lhlled,  even  though 
the  goods  may  have  been  actually  de- 
livered into  the  possession  of  the  buyer.' 
Tested  by  this  rule,  this  instrument  must 
be  adjudged  not  a  contract  to  sell,  biit  a 
sale  with  reservation  of  security.  Note 
the  language  of  the  instrument:  'which 
is  sold.'  Again  'which,  though  standing 
in  my  name,  belongs  to  him.'  These 
words'  imply  nothing  executory,  but  some- 
thing executed.  It  is  not  that  the  vendor 
will  sell,  but  has  sold.  Not  that  the  title 
remains  in  the  vendor,  yet  to  be  transferred, 
but  that  it  already  has  been  transferred. 
The  ownership,  equitable  if  not  legal,  is 
in  the  vendee.  It  is  not  that  the  stock 
belongs  to  the  vendee,  upon  paj'ment,  as 
appeared  in  the  case  of  French  v.  Hay, 
22  Wall.  231.  22  L.  Ed.  799,  but  that  it 
is  now  his,  subject  to  a  lien.  Its  meaning 
is,  therefore,  that  of  a  sale,  with  reten- 
tion of  the  legal  title  as  security  for  pur- 
chase mone3^  It  is  an  equitable  mort- 
gage, and  the  rights  created  and  assumed 
by  it  are  like  those  created  and  assumed 
when  the  owner  of  real  estate  conveys  by 
deed  to  a  purchaser,  and  takes  back  a 
mortgage  as  security  for  the  unpaid  pur- 
chase money.  Under  those  circumstances 
action  Is  the  duty  of  the  vendor  and  mort- 
gagee, and  delay  imperils  no  right  of  the 
purchaser  and  mortgagor."  Beardsley  v. 
Beardsley,  138  U.  S.  262.  267,  34  L.  Ed. 
928.      See   the   title   SALES. 

Title  retained  in  notes. — An  agreement, 
contained  in  the  notes  given  for  the  pur- 
chase price  of  certain  railway  cars,  that 
the  title  to  the  cars  should  remain  in  the 
payee  of  notes,  until  the  notes  were  paid, 
it  being  expressly  stated  that  they  were 
given  for  the  price  of  the  cars,  and  were 
secured  equallj^  and  ratabl}^  on  the  prop- 
erty, is  a  short  form  of  chattel  mortgage. 
Chicago  R.  Equipment  Co.  v.  Merchants' 
Bank,  136  U.  S.  268,  34  L.  Ed.  349. 

"Turning  to  the  notes  here  in  suit,  we 
find  every  element  of  a  sale  and  trans- 
mission of  ownership,  desnite  the  pro- 
vision that  the  title  to  the  cars  should  re- 
main in  the  payee,  until  all  the  notes  of 
the  series  were  fully  paid.  The  notes, 
upon  their  face,  show  they  were  given  for 
the  'purchase  price'  of  cars  'sold'  by  the 
payee  to  the  maker  and  they  are  'se- 
cured' equally  and  ratably  on  the  cars, 
in  order  to  prevent  the  holder  of  one  of 
the  notes  from  obtaining  out  of  the  com- 
mon security  a  preference  over  holders  of 
others  of  the  same  series.  This  provision 
placed  the  parties  upon  the  same  footing 
they  would  have  occupied  if  a  chattel 
mortgage,  covering  all  the  notes,  had  been 
executed  by  the  purchaser  of  the  cars.  If 
the  notes  had  been  in  the  usual  form  of 
promissory  notes,  and  the  maker  had  given 
a   mortgage   back   to   the   payee,    the   title 


would,  technically,  have  been  in  the  payee 
until  they  were  paid."  Chicago  R.  Equip- 
ment Co.  V.  Merchants'  Bank,  136  U.  S. 
268,   34   L.    Ed.    349. 

After  an  absolute  sale  of  personal  prop- 
erty, the  title  cannot  be  reinvested  in  the 
vendee  as  to  a  subsequent  mortgagee 
without  notice  by  means  of  notes  provid- 
ing that  the  title  shall  not  vest  until  paid 
for.  Van  Winkle  v.  Crowell,  146  U.  S.  42, 
49,    36    L.    Ed.   880. 

Contract  in  form  of  lease. — A  contract 
in  the  form  of  a  lease  between  a  car  com- 
pany and  a  railroad  company,  binding  the 
latter  to  pay  its  notes,  given  for  the  price 
of  certain  cars  delivered  to  it  by  the 
former,  or  to  surrender  the  cars  to  be 
sold  in  order  to  make  payment,  is  an  ab- 
solute sale  with  a  reservation  of  a  mort- 
gage lien  to  secure  the  purchase  price  and 
not  a  conditional  sale.  HeryfcTrd  v.  Davis. 
102  U.  S.  235,  244,  26  L.  Ed  'l60;  Harkness 
V  Russell,  118  U.  S.  663,  680.  30  L.  Ed. 
285;  Chicago  R.  Equipment  Co.  v.  Mer- 
chants' Bank,  136  U.  8.  268,  34  L.  Ed.  349. 

"In  Heryford  v.  Davis,  105  U.  S.  235, 
243,  244.  245,  246,  26  L.  Ed.  160.  the  ques- 
tion was  as  to  whether  a  certain  instru- 
ment, relating  to  cars  supplied  to  a  rail- 
way coinpany,  and  for  the  price  of  which 
the  latter  gave  its  notes,  showed  a  con- 
ditional sale,  which  did  not  pass  the  owner- 
ship until  the  conditions  were  performed, 
or  whether,  taking  the  whole  instrument 
together,  the  seller  reserved  onlj'  a  lien 
or  security  for  the  payment  of  the  price, 
or  what  is  sometimes  caiied  a  mortgage 
back  to  the  vendor.  In  that  case,  the  in- 
strument construed  provided  that  until  a 
certain  pavment  was  made,  the  railway 
company  should  have  no  right,  title,  claim, 
or  interest  in  the  cars  delivered  to  it, 
'except  as  to  their  use  or  hire,'  or  any 
right  or  authorit}^  in  any  way  to  dispose 
of,  hire,  sen,  mortgage,  or  pledge  the  saine, 
but  that  they  'are  and  shall  remain  the 
propertj^'  of  the  manufacturing  company, 
and  be  delivered  to  it  when  demanded, 
upon  default  in  the  above  paj'ment 
*  *  *.  It  is  quite  unmeaning  for  par- 
ties to  a  contract  to  say  it  shall  not 
amount  to  a  sale,  when  it  contains  every 
element  of  a  sale,  and  transmission  of 
ownership.  This  part  of  the  contract  is 
to  be  construed  in  connection  with  the 
other  provisions,  so  that  if  possible,  or  so 
far  as  is  possible,  they  may  all  harmonize. 
Thus  construed,  it  is  quite  plain  these 
stipulations  were  inserted  to  enable  the 
manufacturing  company  to  enforce  pay- 
ment, not  of  any  rent  or  hire,  but  of  the 
selling  price  of  the  cars  for  which  the 
company  took  the  notes  of  the  railroad 
company.  They  were  intended  as  addi- 
tional security  for  the  payment  of  the 
debt  the  latter  company  assumed.  This 
is  shewn  most  clearly  by  the  other  pro- 
vision: of  the  contract.    The  notes  became 
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to   determine  whether   a  contract   is   to   be   construed   as   a   conditional    sale   or 
chattel  mortgage.'''^ 

Vendor  in  Jail  and  Pressed  for  Money. — The  fact  that  the  vendor  was 
in  jail  and  much  pressed    for  a  sum  of   money,   though  a   circumstance  which 


the  absolute  property  of  the  vendors.  As 
has  been  stated,  they  all  fell  due  within 
four  months,  and  it  was  expected  they 
would  be  paid.  The  vendors  were  expressly 
allowed  to  collect  them  at  their  maturity, 
and  it  was  agreed  that  whatever  sums 
should  be  collected  on  account  of  them 
should  be  retained  by  the  vendors  for  their 
own  use.  No  part  of  the  money  was  to 
return  to  the  railroad  company  in  any 
event,  not  even  if  the  cars  should  be  re- 
turned." Chicago  R.  Equipment  Co.  v. 
Merchants'  Bank.  136  U.  S.  2(58,  281,  34 
L.    Ed.    349. 

"On  the  contrary,  it  was  stipulated  ex- 
pressly that  if  the  inanufacturing  com- 
pany should  elect  to  take  the  cars  into 
their  own  possession,  which  they  reserved 
the  right  to  do  in  case  of  default  of  pay- 
ment of  the  notes,  the  property  should  be 
sold,  and  of  the  net  amount  realized  from 
the  sale,  so  much  as  should  be  needed  to 
make  the  amount  remaining  due  and  un- 
paid on  the  promissory  notes,  with  the 
interest  that  might  have  accrued  thereon, 
should  be  retained  by  the  manufacturing 
company,  and  the  surplus,  if  any,  should 
be  paid  over  to  the  railroad  company." 
Heryford  v.  Davis,  103  U.  S.  235,  246.  26 
L.    Ed.   ICO. 

"What  was  this  but  treating  the  notes 
given  for  the  sum  agreed  to  be  the  price 
of  the  cars  as  a  debt  absolutely  due  to 
the  vendors?  What  was  it  but  treating 
the  cars  as  a  security  for  the  debt?"  Hery- 
ford V.  Davis,  102  U.  S.  235,  246,  26  L.  Ed. 
160;  Chicago  R.  Equipment  Co.  v.  Mer- 
chants' Bank,  136  U.  S.  268,  281,  34  L. 
Ea.   349. 

"And  why  stipulate  that  the  surplus 
which  might  be  obtained  from  the  sale  of 
the  cars,  after  taking  them  back,  beyond 
what  was  needed  to  pay  the  unpaid  part 
of  the  debt,  should  be  paid  over  to  the 
railroad  company,  if  that  company  was  not 
the  owner  of  the  cars,  even  while  they 
were  in  tlu-  possession  of  the  other  c.om- 
pany,  and  had  not  even  then  what  may 
be  called  an  equity  of  redemption?"  Hery- 
ford V.  Davis,  102  U.  S.  235,  246,  26  L.  Ed. 
]60 

"In  view  of  these  provisions,  we  can 
come  to  no  other  conclusion  than  that  it 
was  the  intention  of  the  parties,  mani- 
fested by  the  agreement,  the  ownership  of 
the  cars  should  pass  at  once  to  the  rail- 
road company  in  consideration  of  their 
becoming  debtors  for  the  price.  Notwith- 
standing the  efforts  to  cover  up  the  real 
nature  of  the  contract,  its  substance  was 
an  hynothecation  of  the  cars  to  secure  a 
debt  due  to  the  vendors  for  the  price  of  a 
sale.  The  railroad  company  was  not  ac- 
corded an  option  to  buy  or  not.  They 
were   bound    to    pay   the    price,    either    by 


paying  their  notes  or  surrendering  the 
property  to  be  sold  in  order  to  make  pay- 
ment. This  was  in  no  sense  a  conditional 
sale.  This  giving  the  property  as  a  se- 
curity for  the  payment  of  a  debt  is  the 
very  essence  of  a  mortgage  which  has  no 
existence  in  a  case  of  conditional  sale." 
Heryford  v.  Davis.  102  U.  S.  235,  246,  26 
L.  Ed.  160;  Chicago  R.  Equipment  Co.  v. 
Merchants'  Bank.  136  U.  S.  268,  281,  34 
L.    Ed.   349. 

"It  may  be  added  that  the  notes  were 
given  to  the  vendors  before  the  cars  were 
delivered.  So,  also,  the  collaterals  for  th.^ 
notes  were  taken  before  the  delivery;  and 
when  they  were  taken,  the  president  of 
the  manufacturing  company  acknowledged 
he  received  them,  not  as  additional  secur- 
ity for  the  restoration  of  the  cars  at  an}-- 
time  thereafter  when  demanded,  but  as 
security  for  the  notes  'given  in  payment' 
for  the  cars.  This  is  conlirmatory  of  the 
construction  we  have  given  to  contract. 
It  tends  to  show  that  the  transaction  was 
a  sale  by  which  the  ownership  passed  to 
the  railroad  company,  the  purchaser  retain- 
ing only  a  lien  for  the  consideration." 
Heryford  v.  Davis.  102  U.  S.  235,  247,  26 
L.    Ed.    160. 

The  contract,  it  is  true,  said  the  car 
company  was  to  hold  the  three  notes  as 
collateral  security,  and  collect  the  same 
at  their  maturity,  and  hold  the  proceeds 
when  collected  for  the  safe  custody  and 
return  to  the  party  of  the  first  part,  when 
demanded,  of  said  cars,  delivered  to  the 
party  of  the  second  p^rt  for  the  term  of 
four  months  for  hire,  "the  said  party  of 
tlie  second  part  to  have  the  right  and  priv- 
ilege to  purchase"  (the  cars)  at  any  time 
within  the  said  period  of  four  months, 
upon  payment  to  the  party  of  the  tirst 
part,  in  cash,  the  sum  of  $6,338.40.  but  un- 
til such  payment  is  made  in  full,  the  said 
party  of  the  second  part  shall  have  no 
right,  title,  claim,  or  interest  in  and  to 
said  cars,  except  as  to  their  use  or  hire, 
nor  any  right  or  authority  in  any  way  to 
dispose  of,  hire,  sell,  mortgage,  or  pledge 
the  same,  but  that  the  said  cars  are  and 
shall  remain  tlie  property  of  the  party  of 
the  first  part,  to  be  accounted  for  by  the 
part}^  of  the  second  part  to  the  party  of 
the  first  part,  and  to  be  redelivered  to  the 
party  of  the  first  part,  when  demanded  in 
default  of  the  payment  of  the  aforesaid 
sum  of  $6,338.40.  hereinbefore  described, 
anything  to  the  contrary  herein  contained 
notwithstanding.  If  this  were  all,  it 
would  necessarily  be  held  that  a  condi- 
tional sale  was  intended.  Heryford  ;•. 
Davis,  102  U.  S.  235.  245.  246,  26  L.  Ed. 
160. 

58.  Extrinsic  circumstance. — Conwav  v. 
Alexander,  7  Cranch  218,  240,  3  L.  Ed.  321. 
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does  not  deprive  a  man  of  the  right  to  dispose  of  his  property,  gives  a  complex- 
ion to  his  contracts,  and  must  have  some  influence  in  a  doubtful  case.  The 
very  fact  that  the  sale  was  conditional  implies  an  expectation  to  redeem.^^ 

Doubtful  Cases  Held  to  Be  Mortgages. — The  leaning  of  the  courts  has 
been  against  conditional  sales,  and  doubtful  cases  have  generally  been  decided 
to  be  mortgages.*^" 

(5)  Pledge  Olid  Collateral  Seeiirity. — The  difference  ordinarily  recognized 
between  a  mortgage  and  a  pledge  'is  that  title  is  transferred  by  the  former,  and 
possession  by  the  latter .^'^  But  in  cases  where  constructive  delivery  of  goods 
pledged  cannot  be  effected  without  doing  what  amounts  to  a  transfer  of  the 
property  also,  there  is  a  union  of  two  distinct  forms  of  security — that  of  mort- 
gage and  that  of  pledge;  mortgage  by  virtue  of  the  title,  and  pledge  by  virtue 
of  the  pcssession.^2 

(6)  Note  Retaining  Tifle.—See  ante,  "Conditional  Sale,"  III,  B,  2,  b. 
(4),  (b). 

C.  Property  Subject  to  Lien — 1.  In  General. — The  lien  of  a  chattel  mort- 
gage attaches  to  all  of  the  mortgagor's  personal  property  coming  fairly  within 
the  general   description  contained   in   the   instrument.^^ 

2.  Increase  of  Slaves  and  Domestic  A.nimals. — Under  the  rule  that  the 
incident  follows  the  principal,  a  mortgage  of  domestic  animals  covers  the  in- 
crease of  such  animals,  though  it  is  silent  as  to  such  increase.*"'^ 


59.  Vendor  in  jail  and  pressed  for 
money. — Conway  r.  Alexander,  7  Crancli 
218.  240,  3   L.   Ed.  321. 

"A  conditional  sale  made  in  srch  a  sit- 
uation, at  a  price  bearing,  no  prop^^rtion  to 
the  value  of  the  property,  won!:!  bring 
suspicion  on  the  whole  transaction.  The 
excessive  inadequacy  of  price  wouh'.  in  it- 
self, in  the  opinion  of  some  of  the  judge.=^, 
furnish  irresistible  proof  that  a  sale  could 
not  have  been  intended.  If  lands  were 
sold  at  £5  per  acre  conditionally,  which, 
■in  fact,  were  worth  £15.  or  £20  or 
£.50  per  acre,  the  evidence  furnished  by 
this  fact,  that  only  a  security  for  money 
could  be  intended,  would  be  in  the  opin- 
ion of  three  judges,  so  strong  as  to  over- 
rule all  the  opposing  testimony  in  the 
cause."  Conway  z'.  Alexander,  7  Cranch 
218,  240,  3   L.   Ed.  331. 

There  was  no  previous  debt,  no  loan 
in  contemplation,  no  stipulation  for  the 
repayment  of  the  money  advanced,  and  no 
proposition  for  or  conversation  about 
a  mortgage.  One  party  certainly 
considered  himself  as  making  a  pur- 
chase, and  the  other  appears  to 
have  considered  himself  as  making  a  con- 
ditional sale.  There  are  circumstances 
which  nearly  balance  these.  The  sale,  on 
the  part  of  the  vendor,  was  not  completely 
voluntary.  ITe  was  in  jail,  and  was  much 
pressed  for  a  sum  of  money.  But  the  tes- 
timony on  this  point  is  too  uncertain  and 
conflicting,  to  prevail  against  the  strong 
proof  of  intending  a  sale  and  purchase, 
which  was  stated.  Conway  ?'.  Alexander, 
7  Cranch  218.  240,  3  L.   Ed.  321. 

60.  Doubtful  cases  held  to  be  mort- 
gages.— Conway  v.  Alexander,  7  Cranch 
218.  3  L.   Ed.  321. 

61.  Pledge  and  collateral  security. — 
Casey  v.  Cavaroc,  96  U.  S.  407,  24  L.   Ed. 


779;  Waterman  v.  Mackenzie.  138  U.  S. 
2.52.  34  L.  Ed.  923;  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  386,  441,  7  L.  Ed.  189. 

By  a  mortgage  of  personal  property, 
differing  in  this  respect  from  a  pledge,  it 
is  not  merely  the  possession  or  a  special 
property  that  passes;  but,  both  at  law  and 
in  equity,  the  whole  title  is  transferred  to 
the  mortgagee,  as  security  for  the  debt,, 
subject  only  to  be  defeated  by  perform- 
ance of  the  condition,  or  by  redemption 
on  bill  in  equity  within  a  reasonable  time. 
Wat-rman  v.  Mackenzie,  138  U.  S.  252,  34 
L.  Ed.  923.  citing  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  386,  441,  7  L.  Ed.  189;  Casey  T. 
Cavaroc,  96  U.  S.  467.  24  L.  Ed.  779.  See 
the  title  PLEDGE  AND  COLLATERAL 
SECURITY. 

62.  Casey  v.  Cavaroc,  96  U.  S.  467,  24 
L.  Ed.  779. 

The  assignment  of  a  bill  of  lading  is  of 
that  kind.  Such  an  assignment  is  neces- 
sary, where  a  pledge  is  proposed,  in  order 
to  give  the  constructive  possession  re- 
quired to  constitute  a  pledge;  and  yet  it 
formally  transfers  the  title  also.  Casey  v. 
Cavaroc.  96  U.  S.  467,  24  L.  Ed.  779.  See 
the  titles  BILL  OF  LADING,  ante,  p. 
232:  PLEDGE  AND  COLLATERAL 
SECURITY. 

Collaterals  may  be  held  by  the  creditor 
by  way  of  mortgage  as  well  as  pledge. 
Casev  V.  Cavaroc';  96  U.  S.  467,  477,  24  L 
Ed.  779. 

63.  Property  subject  to  lien. — Bear 
Lake.  etc..  Co.  v.  Garland,  164  U.  S.  1.  41 
L.  Ed.  327.  See  post.  "In  General,"  III 
C.  3.  b.  (2),  (a),  aa,  (aa). 

64.  Increase  of  slaves  and  domestic  an- 
imals.— Northwestern  Bank  t'.  Freeman, 
171  U.  S.  620,  630,  43  L.  Ed.  307;  citing 
Arkansas  Valley   Land   and   Cattle   Co.  v. 
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3.  After-Acquired  Property — a.  In  Absence  of  Express  Agreement. — 
In  the  absence  of  an  express  agreement  in  a  chattel  mortgage,  it  does  not  reach 
afier-acquired   property."^ 

b.  Mortgage  Expressly  Covering  After-Acquired  Property — (1)  JVIien  Mort- 
gage Attaches — (a)  In  General. — A  mortgage,  reaching  after-acquired  property, 
as  against  the  mortgagor  and  subsequent  encumbrances,  attaches  itself  to  the 
after-acquired  property  as  fast  as  it  comes  into  existence,  or  is  acquired  as  prop- 
erty of  the  mortgagor."*'  Although  the  maxim  is  true,  that  a  person  cannot  grant 
what  he  has  not  got,  yet,  in  this  case,  a  grant  can  take  effect  upon  the  property 
when  it  is  brought  into  existence,  and  belongs  to  the  grantor  in  fulfillment  of 
an  express  agreement,  founded  on  a  good  and  valid  consideration,  when  no 
rule  of  law  is  infringed  or  rights  of  a  third  party  prejudiced.^'^  Whenever  a 
party  undertakes,  by  chattel  mortgage,  to  grant  personal  property,  in  prresenti, 
which  does  not  belong  to  him  or  has  no  existence,  the  mortgage  is  inoperative 
and  void,  and  this  either  in  a  court  of  law  or  equity.''^ 

(b)  Mortgage  of  Crop. — Although  an  instrument  which  purports  to  mort- 
gage a  crop,  the  seed  of  which  has  not  yet  been  sown,  cannot  at  the  time  operate 
as  a  mortgage  of  the  crop,  yet  when  the  seed  of  the  crop  intended  to  be  mort- 
gaged has  been  sown  and  the  crop  grows,  a  lien  attaches.'''^  A  mortgage  clause 
in  a  contract  of  lease  cannot  operate  as  a  mortgage,  while  the  crops  to  which 
it  relates  are  not  in  existence.  When  the  crops  grow,  the  lien  attaches  and  binds 
them  effectually  from  that  time.'''^ 


Mann,   130   U.    S.   69,   32    L.   Ed.   854.      See 
the  title  ANIMALS,  vol.  1,  p.  319. 

Slaves. — The  increase  or  offspring  of 
slaves  is  covered  by  a  mortgage  upon  the 
mother  at  the  time  of  their  birth.  This  is 
in  accordance  with  the  principle  that  the 
increase  or  offspring  should  belong  to  the 
owner  of  the  mother.  Fowler  v.  Merrill, 
11  How.  375,  13  L.  Ed.  736.  See  the  title 
SLAVES. 

65.  After-acquired  property — Absence 
of  express  agreement. — York  Mfg.  Co.  v.- 
Casscll,  201  U.  S.  344,  50  L.  Ed.  782.  See 
post.  "Mortgage  Expressly  Covering 
After-Acquired  Property,"  IH,  C,  3,  b. 

Where  there  is  no  clause  in  the  mort- 
gage covering  after-acquired  property,  it 
is  not  a  lien  on  machinery  placed  on  the 
land  after  the  execution  of  such  mortgage, 
particularly  where  the  title  to  such  ma- 
chinery is  reserved  in  the  vendor  until  the 
purchase  money  shall  be  paid.  York  Mfg. 
Co.  V.  Cassell.  201  U.  S.  344,  50  L.  Ed.  78>. 

66.  When  mortgage  attaches. — Bear 
Lake,  etc.,  Co.  v.  Garland..  164  U.  S.  1,  41 
L.  Ed.  327;  United  States  Tel.  Co.  v.  Bos- 
ton, etc..  Trust  Co.,  147  U.  S.  431,  447,  448, 
37  L.  Ed.  ?31;  Dunham  v.  Cincinnati,  etc., 
R.  Co.,  1  Wall.  254.  17  L.  Ed.  584;  Galves- 
ton, etc..  R.  Co.  V.  Cowdrey,  11  Wall.  459, 
20  L.  Ed.  199. 

In  equity  a  chattel  mortgage  of  future 
acquired  property,  while  it  does  not  pass 
an  immediate  title  to  such  property  at- 
taches to  the  future  acquisitions,  as  de- 
scribed in  it,  from  the  time  they  come 
into  existence,  and  pass  a  valid  title 
thereto  as  against  the  mortgagor  and 
third  parties  when  notice,  without  any 
further  -'ct  upon  the  part  <~'f  tlie  mort- 
gagee.    Pennock  v.  Coe,  23  How.  117.  128, 


16  L.  Ed.   436.     See  post,  "Against  What 
Parties   Effective,"   III,  C,  3,   b,   (3). 

67.  Pennock  v.  Coe,  23  How.  117,  16  L. 
Ed.  436. 

A  chattel  mortgage  of  future-acquired 
property  does  not.  in  pr?esenti,  grant 
property  not  belonging  to  the  mortgagor 
and  not  in  existence,  but  takes  effect  upon 
the  property  when  it  is  brought  into  ex- 
istence, and  belongs  to  the  creditor.  Pen- 
nock V.  Coe,  23  How.  117,  128.  16  L.  Ed. 
436.  See  ante,  "Subsequently-Acquired 
Property,"  II.   I,  2,  c. 

68.  Pennock  v.  Coe,  23  How.  117,  12S, 
16    L.    Ed.    436. 

69.  Mortgage  of  crop.— Butt  v.  EHett, 
19  Wall.  544,  22  L.  Ed.  183.  See,  also,  the 
title  CROPS. 

Where,  during  the  Civil  War,  two  citi- 
zens of  the  United  States,  residing  in 
loyal  states,  made  a  mortgage  of  cotton 
grown  or  growing  on  a  plantation  within 
one  of  the  insurgent  states,  such  mort- 
gage would  pass  existing  cotton  on  the 
plantation,  and  also  the  crop  to  be  subse- 
quently raised  thereon.  Briggs  v.  United 
States,  143  U.  S.  346,  36  L.  Ed.  180. 

70.  Butt  z:  Ellctt,  19  Wall.  544,  547.  22 
L.  Ed.  183. 

A  plantation  irj  Mississippi  was  leased 
for  one  year  for  $3,500,  for  which  the  les- 
see gave  his  note,  and  to  secure  it  em- 
bodied in  the  lease  a  mortgage  of  all  the 
crops  raised  on  the  plantations  during  a 
certain  designated  j^ear.  It  was  held  that 
the  mortgage  clause  could  not  operate  as 
a  mortgage,  because  the  crops  to  which  it 
related  were  not  in  existence,  but  that 
when  they  grew,  the  lien  attached  and 
bound  them  effectually  from  that  time. 
Butt  v.  Ellett,  19  Wall.  544,  22  L.  Ed.  183; 
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(c)  Mortgage  by  Railroad. — A  railroad  mortgage  covering  after-acquired 
property,  as  against  the  company  and  its  privies,  although  given  before  the  road 
is  built,  attaches  itself  to  all  property  covered  by  its  terms  as  fast  as  it  comes 
into  existence  as  property  of  the  company."  ^ 

(2)  Property  Covered — (a)  Property  Acquired  by  Mortgagor — aa.  Unen- 
cumbered Property — (aa)  In  General. — A  chattel  mortgage  having  the  after- 
acquired  property  clause  thereby  covers  not  only  the  property  then  owned  by 
the  mortgagor  and  described  in  the  mortgage,  but  becomes  a  lien  upon  all  prop- 
erty subsequently  acquired  by  him  which  comes  within  the  description  in  the 
mortgage."-  A  chattel  mortgage  which  in  terms  covers  after-acquired  property, 
estops  the  mortgagor  and  all  persons  claiming  under  them,  and  in  privity  with 
them,  from  asserting  that  they  do  not  cover  all  the  property  and  rights  which 
they  professed  to  cover.  The  several  items  of  property,  falling  within  the  de- 
scription in  the  mortgage,  as  they  come  into  existence,  become  instantly  at- 
tached to  and  covered  by  it  and  feed  the  estoppel  created  thereby.  Xo  other 
rational  or  equitable  rule  can  be  adopted  for  such  cases."- 

Extends  to  Equitable  as  V/ell  as  Le^-al  Title. — The  lien  of  the  mort- 
gage extends  also  to  an  equitable  as  well  as  to  a  legal  tille  to  the  property  subse- 
quentlv    acquired."^ 

Not  Limited  to  After- Acquired  Property. — A  chattel  mortgage  which 
covers  existing  property  and  includes  that  to  be  purchased  with  the  proceeds  of 
the  mortgage  is  not  limited  to  such  subsequently-acquired  property."^ 

(bb)  Railroad. — A  mortgage  by  a  railroad  corporation  which  in  terms  covers 
"all  the  following,  present,  and  in  future  to  be  acquired  property"  of  the  corpo- 
ration, naming  in  the  description  of  such  properly  its  engines,  cars,  and  ma 
chinery,  carries  not  only  the  cars,  engines,  and  machinery  in  existence  at  the 
date  of  the  mortgage,  but  such  as  take  their  place  or  are  subsequently  added 
to  them  bv  the  company  and  are  in  existence  at  the  time  of  the  foreclosure."® 


Briggs    V.    United    States,    143    U.    S.    346, 
354.    36    L.    Ed.    ISO. 

A  lessee  of  a  plantation,  for  the  year, 
1867,  to  secure  the  rent,  mortgaged 
the  crop  of  that  year.  It  was  held 
that  although  the  seed  of  that  crop 
had  not  yet  been  sown,  a  purchaser  of 
the  land  at  sheriff's  sale  could  charge 
as  trustee  of  it  for  him,  a  person 
to  whom  the  tenant  had  transferred  the 
crop  after  it  had  grown  and  was  gathered, 
such  purchaser  having  taken  with  notice 
of  the  landlord's  mortgage.  Butt  v.  EUett. 
19  Wall.  544.  22  L.  Ed.  183.  See  the  titles 
LANDLORD  AND  TENANT;  SHER- 
IFFS', CONSTABLES'  AND  MAR- 
SHALS'   SALES. 

71.  Mortgage  by  railroad. — Galveston, 
etc..  R.  Co.  :■.  Cowdrev.  11  Wall.  459,  20 
L.  Ed.  199.  See  post.  "Railroad  Mort- 
gage," III,  C,  3.  b.  (2),  (a),  bb.  (bb\  bbb. 

72.  Unencumbered  property. — Bear 
Lake,  etc.,  Co.  v.  Garland.  164  U.  S.  1,  41 
L.  Ed.  327;  Central  Trust  Co.  v.  Knee- 
land,  138  U.  S.  414,  419,  34  L.  Ed.  1014; 
Pennock  v.  Coe,  23  How.  117,  16  L.  Ed. 
436;  Dunham  z\  Cincinnati,  etc.,  R.  Co.,  1 
Wall.  254.  17  L.  Ed.  584;  Galveston,  etc., 
R.  Co.  V.  Cowdrey.  11  Wall.  459,  20  L.  Ed. 
199;  Thompson  v.  White  Water  Valley 
R.  Co..  132  U.  S.  68,  33  L.  Ed.  256;  Toledo, 
etc..  R.  Co.  V.  flami'.ton.  134  U.  S.  296, 
33  L.  Fd.  905. 

73.  Cilve^ton.  etc..  R.  Co.  v.  Cowdrey, 
11    Wall.   439,   20    L.    Ed.    199;    Thompson 


V.  White  Water  Valley  R.  Co..  132  U.  S. 
68.  74.  33  L.  Ed.  256.  See,  also.  Porter  v. 
Pittsburg  Bessemer  Steel  Co.,  122  U.  S. 
267,  283.  30  L.  Ed.  1210. 

74.  Extends  to  equitable  as  well  as  le- 
gal title. —  Bear  Lake.  etc..  Co.  v.  Garlar.d, 
164  U.  S.  1,  15,  16.  41  L.  Ed.  327;  Toledo, 
etc.,  R.  Co.  V.  Hamilton.  134  U.  S.  296,  33 
L.  Ed.  905;  Central  Trust  Co.  v.  Knee- 
land,  138  U.  S.  414.  34  L.  Ed.   1014. 

75.  Not  limited  to  after-acquired  prop- 
erty.—Shaw  V.  Bill.  95  U.  S.  10,  15,  16,  24 
L.   Ed.  333. 

76.  Railroad.— Shaw  v.  Bill.  95  U.  S.  10, 
24  L.  Ed.  333.  citing  Pennock  v.  Coe,  23 
How.  117.  16  L.  Ed"^  436;  Galveston,  etc., 
R.  Co.  V.  Cowdrev,  11  Wall.  459,  20  L- 
Ed.   199. 

A  railroad  mortgage,  having  the  after- 
acquired  property  clause  thereby  "'covers 
not  onlj'  property  then  owned  by  the  rail- 
road companj-.  but  becomes  a  lien  upon  all 
property  subsequently  acquired  by  it 
which  comes  within  the  description  in  the 
mortgage.  Pennock  v.  Coe,  23  How.  117, 
16  L.  Ed.  436;  Dunham  v.  Cincinnati,  etc., 
R.  Co.,  1  Wall.  254,  17  L.  Ed.  584;  Gal- 
veston, etc..  R.  Co.  V.  Cowdrey,  11  Wall. 
459,  20  L.  Ed.  199.  And  this  is  true,  not 
only  as  to  property  to  which  it  acquired 
the'legal  title,  but  also  as  to  that  to  which 
•  it  acquires  only  a  full  equitable  title.  To- 
ledo, etc..  P.  Co.  7'.  Hainiltr.n,  134  U.  S. 
296,  33  L.  Ed.  905."    Central  Trust  Co.  v. 
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(cc)    Crops.— Set  ante,  "Mortgage  of  Crop,"  III.  C.  3,  b,  (1),  (b). 

bb.  Bnctiiiibered  Property — (aa)  In  Genera!. — Under  the  after-acquired  prop- 
erty clause  in  a  mortgage,  if  property  be  burdened  with  an  encumbrance  or  Hen 
at  tlie  very  time  of  coming  into  the  possession  or  ownership  of  tlie  mortgagor, 
such  encumbrance  remains  prior  and  superior  to  the  Hen  of  the  mortgage,  al- 
though it  was  actually  subsequent  thereto  in  point  of  time."'^  The  lien  of  a 
mortgage  on  after-acquired  property  attaches  subject  to  all  the  conditions  with 
which  it  is  encumbered  when  it  comes  into  the  hands  of  the  mortgagor,  and  the 
mortgagee  takes   subject  to  such  conditions."^ 

Mortgagee  Not  a  Purchaser. — A  mortgagee  whose  mortgage  embraces 
property  to  be  acquired  in  the  future  is  in  no  sense  a  purchase  of  such  property. 
His  rights  are  not  granted  after  the  property  was  bought  by  the  mortgagor.  He 
gets  nothing  by  this  provision  in  his  mortgage  except  what  the  mortgagor  him- 
self has  acquired.  He  paid  nothing  for  his  new  security.  He  takes  as  mortgagee 
just  such  title  as  the  mortgagor  had  ;  no  more,  no  less.''-^ 

Property  Must  be  Susceptible  of  Separate  Liens. — In  order  that  liens 
upon  after-acquired  property  may  be  uiialVcctcd  by  a  prior  general  mortgage 
given  l)v  the  mortgagor,  the  after-acqniicd  property  must  be  loose  property, 
susceptible  of  separate  ownership  and  separate  liens.  In  such  case  a  lien,  if 
bincHng  on  the  mortgagor,  is  unaffected  b>  a  prior  general  mortgage  given  by  the 
mortgagor  and  prior  thereto  in  point  of  time.^" 

(bb)  Purchase  Money  Mortgage — aaa.  In  General. — The  lien  of  a  mortgage 
covering  after-acquired  property  is  subject  to  the  paramount  claim  of  a  vendoi 
who  retains  title  to   secure  the  purchase   price. ^^ 


Kneeland,  138  U.  S.  414,  419,  34  L.  Ed. 
1014. 

In  a  railroad  mortgage  covering  pres- 
ent and  after-acquired  property,  the  ref- 
erence made  in  the  description  of  the 
property  which  might  be  afterwards  pur- 
chased with  the  bonds  issued,  does  not 
operate  as  a  limitation  of  the  lien  of  the 
mortgage  to  such  future-acquired  prop- 
erty, but  only  to  remove  any  doubt  that 
might  otherwise  possibly  arise  whethr^r 
the  property  thus  purchased  would  also 
go  to  increase  the  security  offered.  It  is 
not  of  any  moment  whether  the  rolling 
stock  and  machinery  in  use  by  the  cotn- 
pany  at  the  date  of  the  decree  were  ac- 
quired with  the  proceeds  of  the  bonds  or 
with  the  subsequent  earnings  of  the  com- 
pany. Shaw  V.  Bill,  9.>  U.  S.  10,  1.5.  2-i  h. 
Ed.  333. 

Second  mortgagee. — Where  second 
mortgagees  and  hiil(lc>rs*  of  bonds  of  a 
second  issue  brought  suit  upon  those 
bonds,  recovered  judgment,  issued  exe- 
cution, and  levied  it  upon  a  part  of  the 
rolling  stock,  which  was  not  in  existence 
when  the  first  mortgage  was  given,  the 
judgment  creditors  must  be  postponed  to 
the  claims  of  the  first  mortgagees.  Pen- 
nock  V.   Coe,   23   How.   117,   16   L.   Ed.   430. 

A  railroad  mortgage  reaching  after-ac- 
quired property  is  superior  to  a  subse- 
quent mortgage  of  rolling  stock  fraudu- 
lently called  a  lease.  McGourkey  v.  To- 
ledo, etc..  R.  Co.,  146  U.  S.  536.  36  L.  Ed. 
1079. 

77.  Encumbered  property. — Bear  Lake, 
etc..  Co.  7'.  Carl.Mid,  Hit  U.  S.  1,  41  L.  Ed. 
3?7:  United  Stiites  t'.  New  Orleans 
Railroad.    12    Wall.    362,    20    L.     Ed.    431; 


Fosdick    V.    Schall,    99    U.    S.    235,    251,    25 
L.    Ed.    339. 

78.  Fosdick  v.  Schall.  99  U.  S.  235.  25  L. 
Ed.  339;  Myer  v.  Car  Co.,  102  U.  S.  1,  26 
L.  Ed.  59;  United  States  v.  New  Orleans 
Railroad,   12  Wall.  362,  20  L.   Ed.   434. 

.\  chattel  mortgage  intended  to  ■  cover 
after-acquired  property  can  only  attach  it- 
self to  such  property  in  the  condition  in 
which  it  comes  into  the  mortgagor's  hands. 
If  that  property  is  already  subject  to 
mortgages  or  other  liens,  the  general 
mortgage  does  not  displace  them,  though 
they  may  be  junior  to  it  in  point  of  time. 
•It  only  attaches  to  such  interest  as  the 
mortgage  acquires.  United  States  v.  New 
Orleans  Railroad,  12  Wall.  362,  20  L.  Ed. 
434. 

79.  Mortgagee  not  a  purchaser. — Fosdick 
V.  Schall.  99  U.  S.  23.-,.  25  L.  Ed.  339; 
Mvcr  7\  Car  Co.,  10:2  U.  S.  1,  10.  26  L. 
Ed.    59. 

80.  Property  must  be  susceptible  of  sep- 
arate liens. — United  States  7'.  Xew  Orleans 
Railroad.  12  Wall.  362.  20  L.  Ed.  434;  Fos- 
dick 7'.  Schall,  99  U.  S.  235,  251.  25  L.  Ed. 
339.  See,  also,  Myer  v.  Car  Co.,  102  U. 
S.    1.    11.   26    E.    k:d.   59. 

81.  Purchase  money  mortgage. — Fos- 
dick 7'.  Schall,  99  U.  S.  235,  25  L.  Ed.  339; 
Fosdick  7'.  Car  Co.,  99  U.  S.  256.  25  L. 
Ed.  344;  Huidekoper  7'.  Locomotive 
Works,  99  U.  S.  258.  25  L.  Ed.  344;  United 
States  7'.  New  Orleans  Railroad,  12  Wall. 
362,  20  L.  Ed.  434;  York  Mfg.  Co.  v.  Cas- 
sell.  201   U.  S.  344.  352.  .50  L.  Ed.  782. 

If  the  mortgagor  purchases  property- 
and  gives  a  mortgage  for  the  purchase 
money,  the  deerl  which  he  receives  rnd 
the  mortgage  which  he  gives  are  regarded 
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bbb.  Railroad  Mortgage. — A  mortgage  by  a  railroad  company  covering  all 
future-acquired  property,  attaches  only  to  such  in.. vest  therein  as  the  company 
acquires,  subject  to  any  liens  under  which  it  comes  i;riO  the  company's  posses- 
sion.^2  jf  the  company  purchase  property  subjec"  to  a  iien  for  the  purchase 
money,  such  lien  is  not  displaced  by  the  general  mortgage.^'  If  the  company 
give  a  mortgage  for  the  purchase  money  at  the  time  of  the  purchase,  such  mort- 
gage,   whether    registered    or    not,    has    precedence    of    the    general    mortgage.^'* 

Property  Sold  Conditionally  to  Railroad. — The  lien  of  a  mortgage  cover- 
ing after-acquired  proj)erty  does  not  attach  to  cars  sold  conditionally  to  a  rail- 
road company,  the  title  having  been  retained  by  the  seller  to  secure  the  purchase 
price.s^ 


as  one  transaction,  and  no  general  lien 
impending  over  him  whether  in  the  shape 
of  a  general  mortgage  or  judgment,  or 
recognizance,  can  displace  such  mortgage 
for  the  purchase  money.  United  States  v. 
Xew  Orleans  Railroad,  12  Wall.  362.  20 
L.  Ed.  434. 

82.  Railroad  mortgage. — United  States 
z\  Xew  Orleans  Railroad,  12  Wall.  362, 
20   L.    Ed.   434. 

83.  United  States  v.  New  Orleans  Rail- 
road,  12   Wall.   362.  20   L.   Ed.   434. 

A  chattel  mortgage  executed  by  a  rail- 
road company  and  bein.g  expressly  made 
to  include  after-acquired  property,  though 
prior  in  date  to  a  bond  given  for  the  pur- 
chase money  of  locomotives  and  cars,  does 
not  attach  to  the  property  as  soon  as  it 
was  purchased  so  a-s  to  displace  a  junior 
lien  for  the  purchase  money.  United 
States  V.  New  Orleans  Railroad,  12  Wall. 
362,  20   L.   Ed.   434. 

84.  United  States  v.  New  Orleans  Rail- 
road. 12   Wall.   362.  20   L.    Ed.  434. 

85.  Property  sold  conditionally  to  rail- 
road.—Fosdick  V.  Schall.  99  U.  S.  235,  25 
L.  Ed.  339;  Myer  z:  Car  Co.,  102  U.  S.  1. 
26  L.  Ed.  59. 

Where  a  contract  between  A  and  a  rail- 
road company  for  furnishing  it  cars  pro- 
vides that  they  shall  be  his  property  un-- 
til  paid  for,  a  pre-existing  mortgage  by 
the  company  of  all  its  then  property,  or 
that  which  it  might  thereafter  acquire, 
does  not  subordinate  the  claim  of  A  for 
the  price  of  the  cars  to  the  lien  of  ttie 
mortgagees.  Fosdick  v.  Schall,  99  U.  S. 
235.  '>5  L.  Ed.  339;  Fosdick  v.  Car  Co..  99 
U.    S.    256.    25    L.    Ed.    344. 

On  February  1,  1873,  a  railroad  company 
in  Illinois  entered  into  a  contract  -vith  A, 
whereby  he  agreed  to  sell  and  deliver  to 
it,  at  a  price  payable  in  instalments,  a 
number  of  cars,  which,  until  they  should 
be  paid  for,  were  to  remain  his  propertJ^ 
They,  when  delivered,  were  numbered, 
marked,  and  lettered  as  his  property,  and 
were  thereafter  used  in  the  ordinary  busi- 
ness of  the  company.  Prior  to  said  con- 
tract the  company  had  mortgaged  to  B. 
as  trustee,  its  franchises,  issues,  and  profits, 
and  all  the  property  it  then  possessed  or 
might  thereafter  acquire,  either  in  law  or 
in  equity,  to  secure  the  payment  of  cer- 
tain bonds.  B  filed,  May  20,  1875,  his 
bill    for     foreclosure.      The     receiver    ap- 


pointed bj'  the  court  to  take  charge  of 
the  road,  finding  that  the  cars  had  not 
been  paid  for,  and  that  they  were  neces- 
sary for  its  use,  entered  into  an  arrange- 
ment with  A,  subject  to  the  approval  of 
the  court,  by  which  they  were  valued  at 
$420  each;  and  it  was  agreed  that  a 
monthly  rent  of  $7  should  be  paid  for 
each,  with  interest  on  the  deferred  pay- 
ments, until  the  amount  so  paid  should 
equal  the  value  of  the  cars.  They  were 
then  to  become  the  property  of  the  com- 
pany. A,  in  January,  1876,  intervened  in 
the  foreclosure  suit,  and  after  averring 
the  payment  of  the  rent  during  the  period 
the  receiver  had  used  the  cars,  prayed 
that,  out  of  any  funds  standing  to  the 
credit  of  the  cause  not  otherwise  appro- 
priated, he  should  be  paid  for  the  use  of 
the  cars  from  October,  1874.  when  the 
last  instalment  of  the  purchase  money 
therefore  had  been  paid,  and  that  the  cars 
be  returned  to  him.  B  and  certain  inter- 
vening bondholders,  claiming  that  the  cars, 
the  title  thereto  having  passed  to  the 
company  under  the  contract,  were,  as  af- 
ter-acquired property,  subject  to  the  lien 
of  the  mortgage,  denied  that  A  was  en- 
titled to  payment  for  said  use  from  the 
income  of  the  road  or  from  the  proceeds 
of  the  sale,  or  to  a  return  of  the  cars. 
The  court,  Dec.  6,  1876,  ordered  the  sale 
of  the  mortgaged  property,  not  including 
the  cars.  It  was  thereupon  sold,  the  sale 
confirmed,  and  a  conveyance  to  the  pur- 
chasers ordered.  Subsequently  the  court 
decreed  that  as  A  had  not  parted  with 
his  title,  the  cars  should  be  returned  to 
him.  and  that  the  clerk  should,  out  of  the 
funds  standing  to  the  credit  of  the  cause 
pay  to  him  $14,568.75  as  rent  for  the  pe- 
riod the  cars  were  in  use  before  the  ap- 
pointment of  the  receiver.  It  does  not 
appear  that  there  were  any  funds  in  court 
to  the  credit  of  the  cause  except  such  as 
arose  from  the  sale.  Held,  1.  That  the 
lien  of  the  mortgage  did  not  attach  to  the 
cars  upon  their  delivery  to  the  company 
so  as  to  defeat  A's  reclamation  of  them 
as  against  the  mortgagee.  2.  That  the 
payment  out  of  the  earnings  of  the  road 
for  rent  of  the  cars  for  the  time  they  were 
used  by  the  receiver  was  proper.  3.  That 
prima  facie  the  fund  to  the  credit  of  the 
cause  belonged  to  the  mortgage  credit- 
ors, and  that  A,  being  only  a  general  cred- 
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Property  Annexed  to  and  Becoming  Part  of  Road. — This  rule  fails, 
however,  when  the  property  purchased  is  annexed  to  a  subject  already  covered 
by  the  general  mortgage,  and  becomes  a  part  thereof,  as  when  iron  rails  are 
laid  down  and  become  a  part  of  the  railroad.^" 

(b)  Property  Acquired  by  Purchaser  of  Mart  gaged  Property. — A  chattel 
mortgage  covering  after-acquired  property  does  not  extend  to  property  acquired 
by  a  subsequent  purchaser  of  the  mortgaged  property.**" 

(3)  Against  What  Parties  Effective. — A  mortgage  reaching  after-acquired 
property  attaches  itself  to  the  future  acquisitions  as  described  in  it,  as  against 
the  mortgagor  and  third  parties  with  notice,  without  any  further  act  upon  the 
part  of  the  mortgagee.*** 


itor,  is  not  entitled  to  payment  there- 
from. Fosdick  V.  Schall,  99  U.  S.  2.35.  25 
L.  Ed.  339. 

"These  cars  were  'loose  property  sus- 
ceptible of  separate  ownership  and  sepa- 
rate liens,'  and  'such  liens,  if  binding  on 
the  railroad  company  itself,  are  unaffected 
by  a  prior  general  mortgage  given  by  the 
company  and  paramount  thereto.'  United 
States  V.  New  Orleans  Railroad,  12  Wall. 
362,  20  L.  Ed.  434."  Fosdick  v.  Schall,  99 
U.  S.  235.  251,  25  L.  Ed.  339.  See.  also, 
Myer  v.  Car  Co..  102  U.  S.  1,  26  L.  Ed.  59. 

Where  a  vendor  of  railway  locomotives 
and  cars  at  the  time  of  making  a  sale  by 
a  railway  company  which  had  executed  a 
mortgage  made  to  include  after-acquired 
property,  reserved  a  lien  on  the  property 
?nd  imposed  a  condition  of  nonaliena- 
tion  until  the  price  should  be  paid; 
the  transaction  amounted  to  a  trans- 
fer sub  modo,  and  the  lien  must  be  re- 
garded as  attaching  to  the  property  itself, 
and  as  paramount  to  the  mortgage  lien 
arising  from  the  prior  act  of  the  company. 
United  States  v.  New  Orleans  Railroad, 
12  Wall.  362.  20  L.   Ed.  434. 

An  unrecorded  lease  of  cars  to  a  rail- 
road company,  with  an  option  in  the  les- 
see to  buy  for  a  fixed  price,  is  go'vl  n gainst 
a  mortgagee  whose  mortgage  c  ■  crs  fu- 
ture-acquired property,  though  void  by 
statute  as  to  purchasers.  Myer  v.  Car 
Co.,  102  U.  S.   1,  26  L.   Ed.  59. 

An  Iowa  railroad  company  to  secure  its 
bonds  executed  a  mortgage  covering  all 
the  property  it  then  possessed  or  to  be 
afterwards  acquired.  The  mortgage  was 
duly  recorded.  Subsequently  said  railroad 
company  entered  into  a  written  contract 
with  a  car  company,  leasing  for  a  speci- 
fied period,  at  a  specilicd  rent,  payable 
monthly,  certain  cars,  the  lease  contained 
an  option  to  buy  at  the  original  cost  at 
any  time  during  the  existence  of  the  con- 
tract, but  this  privilege  was  not  exercised. 
The  car  company  retained  the  right  to  re- 
scind the  contract,  if  the  railroad  company 
failed  to  pay  tlie  interest  on  its  bonds.  The 
mortgagee  filed  his  bill  to  foreclose,  while 
the  contract  was  in  force,  and  tlie  court 
appointed  a  receiver,  who  took  charge  of 
the  road  and  used  the  cars  in  operating 
it.  The  lease  was  never  recorded.  It 
was    held    that    the    failure    to    record    the 
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contract  did  not,  under  the  statute  of 
Iowa,  render  the  cars  subject  to  the  lien 
of  the  mortgage.  Myer  v.  Car  Co..  102 
U.   S.   1.  26  L.    Ed.   5!). 

86.  Property  annexed  to  and  becoming 
part  of  read. — United  States  v.  New  Or- 
leans Railroad.  12  Wall.  362,  20  L.  Ed. 
434;  Galveston,  etc.,  R.  Co.  v.  Cowdrey, 
11  Wall.  459.  20  L.  Ed.  199.  See  the  titles 
FIXTURES;    RAILROADS. 

Rails  and  other  articles  which  become 
affixed  to  and  a  part  of  a  railroad  covered 
by  a  prior  mortgage,  will  be  held  by  the 
lien  of  such  mortgage  in  favor  of  bona 
fide  creditors,  as  against  any  contract  be- 
tween the  furnisher  of  the  property  and 
the  railroad  company,  containing  a  stip- 
ulation that  the  title  to  the  property  shall 
not  pass  till  the  property  is  paid  for.  and 
reserving  to  the  vendor  the  right  to  re- 
move the  property.  Notice  of  such  a 
contract  to  a  purchaser  of  bonds  covered 
by  such  mortgage  will  not  affect  his 
rights  if  he  purchased  the  bonds  from 
those  who  were  bona  fide  holders  of  them, 
free  from  any  such  notice.  Porter  v. 
Pittsburg  Bessemer  Steel  Co.,  122  U.  S. 
267,   30    L.    Ed.    1210. 

87.  Property  acquired  by  purchaser  of 
mortgaged  property. — Metropolitan  Bank 
V.  St.  Louis  Dispatch  Co.,  149  U.  S.  430, 
448.    :!7    L.    Ed.    799. 

A  chattel  mortgage  on  a  newspaper 
plant,  sold  after  execution  of  the  mort- 
gage, cannot  be  exended  to  an  entirely  new 
plant  and  appliances  on  hand  at  the  ma- 
turity of  the  debt  upon  the  theory  of 
willful  intermingling,  or  wrongful  admix- 
ture of  property.  Metropolitan  Bank  v.  St. 
Louis  Dispatch  Co.,  149  U.  S.  436.  44S. 
37  L.   Ed.  799. 

As  against  the  grantee  of  a  purchaser 
of  mortgaged  property,  the  lien  of  the 
mortgage  which  covered  after-acquired 
property,  cannot  embrace  property  wh-oh 
had  no  existence  when  it  was  given,  and 
was  not  acquired  by  the  mortgagor.  If 
such  grantee  were  liable  at  all,  it  would  be 
for  the  conversion  of  the  existing  prop- 
erty, the  remedy  for  which  would  be  at 
law.  Metropolitan  Bank  v.  St.  Louis  Dis- 
patch  Co..    149   U.   S.   436.  37   L.    Ed.   799. 

88.  Against  what  parties  effective. — 
Peimock  v.  Coe.  23  Mow.  117.  128.  16  L. 
Ed.   436;    Butt   v.   Ellett.   19    Wall.    544,   22 
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(4)  Dawngcs  for  Nonperformance. — The  clause  in  relation  to  after-acquired 
property  in  a  mortgage  covering  such  property,  is  an  executory  agi-eement,  for 
the  nonperformance  of  which  the  mortgagee  may  recover  compensation  in  dam- 
ages as  against  the  mortgagor. ^''^ 

D.  Date. — A  chattel  mortgage  must  be  presumed  to  have  been  executed  at 
its  dale,  till  the  contrarv  is  shown. '•^'" 

E.  From  What  Time  Effective— 1.  As  to  Parties  thereto  and  Per- 
sons WITH  Notice. — As  against  the  parties  thereto  and  subsequent  mortgagees 
and  purchasers  with  actual  notice  thereof,  a  chattel  mortgage  takes  eilect  from 
the  time  of  its  delivery.^^ 

2.    Bona  Fide  Purchasers  and  Creditors. — See  ante,  "Late  Filing,"  II,  K, 

4,  a;  (3). 

F.  Right  of  Possession  of  Mortgaged  Property.— The  right  of  posses- 
sion, when  there  is  no  express  stipulation  to  the  contrary,  goes  with  the  right 
of  propertv.^- 

G.  Income  and  Use  of  Troperty. — See  ante.  "Right  of  Possession  of  Mort- 
gaged Propertv,"  III.  F;  post,  "Accounting,"  V.  E.  2. 

H.  Liability  of  Mortgagee  on  Covenant  of  Lease. — In  England  the  as- 
si<^nee  of  a  term  by  way  of  mortgage  as  a  security  for  the  payment  of  money,  is 
liable  under  all  the  covenants  of  the  original  lessee.^^ 


L.  Ed.  183;  Bear  Lake,  etc.,  Co.  v.  Gar- 
land, 164  U.  S.  1,  41  L.  Ed.  327.  See.  also, 
ante,  "When  Mortgage  Attaches,"  III,  C, 
3,  b,  (1).  ^         ,         .  , 

Assignee  in  Bankruptcy. — See  the  title 
BANKRUPTCY,  vol.   -2,   pp.   89-t.  895. 

89.  Damages  for  nonperformance.— 
Metropolitan  Bank  v.  St.  Louis  Dispatch 
Co..    149    U.    S.    436,   448,   37    L.    Ed.    799. 

90.  Date. — Fowler  c'.  Merrill.  11  How. 
375.  13  L.  Ed.  736. 

Although  the  day  when  a  mortgage  was 
executed  was  not  stated,  yet  where  it  bore 
a  date  in  its  commencement,  and  its  ac- 
knowledgment and  date  of  record  were 
both  given,  and  both  of  them  preceded  a 
sheriff's  sale  of  the  mortgaged  property, 
it  was  certain  that  the  mortgage  was  ex- 
ecuted before  the  sale  under  execution. 
This  is  true  although  the  acknowledgment 
was  made  outside  the  state.  Fowler  v. 
Merrill,  11   How.   375,  13   L.  Ed.   736. 

That  the  handwriting  of  the  record  is 
that  of  the  mortgagor  does  not  impair 
this  fact,  or  the  legality  of  the  record  as  a 
record,  it  having  doubtless  been  allowed 
by  the  register,  and  being  in  the  appropri- 
ate place  in  the  book  of  records.  Fowler  v. 
Merrill,  11  How.  375.  13  L.  Ed.  736.  See 
the  titles  RECORDING  ACTS;  REC- 
ORDS. 

91.  As  to  parties  thereto  and  persons 
with  notice. — Gibson  v.  Warden.  14  Wall. 
244.  20  L.  Ed.  797;  Stewart  f.  Piatt,  101 
U.    S.   731,  25   L.    Ed.   816. 

92.  Right  of  possession  of  mor-tgaged 
property. — \\'atcrman  v.  Mackenzie.  138  U. 
S.  252.  258,  34  L.  Ed.  923,  citing  Conard 
V.  Atlantic  Ins.  Co..  1  Pet.  386,  441.  7  L. 
Ed.  189;  Casey  v.  Cavaroc,  96  U.  S.  467, 
477,  24  L.  Ed.  779.  Sec  ante,  "Delivery  of 
Possession  to  Mortgagee  or  Retention  by 
Mortgagor."   II.  L. 

It   is   within   the   power    of   the   mortga- 


gee to  take  possession  of  personal  prop- 
erty under  a  bill  of  sale  which  is  in  le- 
gal effect  a  chattel  mortgage,  notwith- 
standing an  agreement  not  to  record  such 
instrument,  at  any  time  before  other 
rights  against  it  had  accrued.  This  power 
is  conferred  by  the  instrument  itself,  im- 
mediately on  its  execution.  Sawyer  v. 
Turpin.  91  U.  S.  114,  23  L.  Ed.  235. 

Massachusetts. — "It  was  ruled  by  the 
supreme  court  of  Massachusetts  that  one 
who  had  taken  bills  of  sale  of  merchan- 
dise from  his  debtor  as  a  security  for 
money  advanced,  and  who  had  allowed 
the  debtor  to  sell  portions  of  the  merchan- 
dise in  the  usual  course  of  his  business 
as  if  he  were  the  owner  thereof,  might 
take  possession  of  it  at  any  time  in  order 
to  secure  his  debt;  and  that  such  taking 
of  possession,  though  at  a  time  when  the 
debtor  was  known  by  himself  and  the 
creditor  to  be  insolvent,  was  effectual,  not- 
withstanding the  state  insolvent  law. 
which  contained  provisions  very  like  those 
of  the  bankrupt  act.  The  court  held  un- 
qualifiedly that  the  bills  of  sale,  absolute 
as  they  were  in  terms,  though  in  fact  in- 
tended only  as  a  security,  and  though  un- 
attended by  possession  of  the  property, 
and  though  not  placed  upon  record,  vested 
a  complete  title  in  the  creditor  subject 
only  to  be  defeated  by  the  discharge  of 
the  debt,  or  by  some  intervening  right  ac- 
quired before  the  possession  was  taken. 
This  was  a  case  of  bills  of  sale,  like  the 
present,  not  a  case  of  a  technical  mort- 
gage." Sawyer  v.  Turpin,  91  U.  S.  114, 
119,    23    L.    Ed.    235. 

93.  Liability  on  covenant  of  lease. — Cal- 
vert V.  Bradlcv.  16  How.  580,  592,  14  L. 
Ed.  1066.  See  the  title  LANDLORD 
AND  TENANT. 

The  question  examined,  whether  a  mort- 
gagee   of    a    leasehold    interest,    remaining 
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I.  Mortgage  to  Secure  Future  Advances. — A  chattel  mortgage  to  secure 
future  advances,  stands  as  security  for  all  advances  within  the  contemplation  of 
parties. '^^ 

J.  Effect  upon  Negotiability  of  Note  Secured. — Notes,  in  the  usual  form 
of  promissory  notes,  where  the  maker  gives  a  mortgage  back  to  the  payee,  are 
negotiable  securities  protected  in  the  hands  of  bona  fide  holders  for  value  against 
secret  defenses,  and  their  immunity  from  such  defenses  is  communicated  to  the 
mortgage  itself,  although  the  title  to  the  mortgaged  property  is,  technically,  in 
the  payee  until  they  are  paid/-*^ 


out  of  possession,  is  liable  upon  the  cove- 
nants of  the  lease.  The  English  and  Am- 
erican cases  reviewed  and  compared  with 
the  decisions  of  this  court  upon  kindred 
points.  But  the  court  abstains  from  an 
express  decision.  Calvert  v.  Bradley.  16 
How.   580,    14   L.   Ed.   1066. 

"Mr.  Greenleaf  comes  to  the  following 
conclusions,  namely,  'On  these  grounds 
it  has  been  held  here  as  the  better  opin- 
ion, that  the  mortgagee  of  a  term  of  years, 
who  has  not  taken  possession,  has  not 
all  the  legal  right,  title,  and  interest  of 
the  mortgagor,  and  therefore  is  not  to  be 
treated  as  a  complete  assignee  so  as  to 
be  chargeable  on  the  real  covenants  of 
the  assignor.'"  Calvert  v.  Bradley,  16 
How.    580.   593.    14    L.    Ed.    1066. 

The  questions  brought  directly  to  the 
view  of  the  court,  and  regularly  and  nec- 
essarily passed  upon  in  the  cases  of 
Stelle  V.  Carroll,  12  Pet.  201,  9  L.  Ed. 
1056,  and  of  Van  Ness  v.  Hy:  tt.  13  Pet. 
294,  10  L.  Ed.  168,  did  not  relate  to  the 
rights  and  responsibilities  of  the  assignee 
of  a  term,  or  to  what  it  was  requisite 
should  be  done  for  the  completion  of  the 
one  or  the  other.  Giving  every  just  lati- 
tude to  these  decisions,  all  that  can  be 
said  to  have  been  ruled  by  the  former  is. 
that  by  the  common  law  a  wife  is  not 
dowable  of  an  equity  of  redemption,  and 
by  the  latter,  that  an  equitable  interest 
cannot  be  levied  upon  by  an  execution  at 
law.  This  court,  therefore,  cannot  properly 
be  understood  a?  having,  in  the  cases  of 
Stelle  V.  Carroll  and  Van  Ness  v.  Hyatt, 
established  principle  inconsistent  with  the 
doctrine  of  the  English  case  of  Eaton  v. 
Jacques,  2d.  vol.  Doug.  456.  Calvert  v. 
Bradley.  16  How.  580,  14  L.  VA.  1066. 
See  the  titles  DOWER;   EXECUTIONS. 

94.  Mortgage  to  secure  future  advances. 
— Lawrence  v.  Tucker.  23  How.  14,  16 
L.  Ed.  474.  See  ante,  "Euture  Advances 
and  Contingent   Debts,"  IT,  G,   1.  b. 

Misdescription  of  advances  to  be 
secured. — Where  a  mortgage  was  given  to 
secure  the  payment  of  a  note  for  $5,500, 
and  such  advances  as  there  had  been  or 
might  be  made  within  two  years,  not  to 
exceed  in  all  an  indebtedness  of  six 
thousand  dollars,  and  advances  were 
made,  the  mortgage  was  good  to  cover 
the  advances  and  the  note  for  $5,500  to 
the  amount  of  $11,500.  Lawrence  v. 
Tucker,  23  How.  14.  16  L.  Ed.  474.  See 
ante,  "Description  of  Indebtedness  Se- 
cured,"   II.    G,   2. 


Advances  by  firm — Admission  of  new 
partner. — A  chattel  mortgage  to  secure 
future  advances  to  be  made  by  a  firm  or 
partnership  stands  as  security  for  ad- 
vances made  after  the  admission  of  new 
partners  into  that  firm.  Lawrence  v. 
Tucker,  23   How.    14,   16   L.    Ed.    474. 

95.  Effect  upon  negotiability  of  note 
secured. — Chicago  R.  Equipment  Co.  v. 
Merchants'  Bank,  136  U.  S.  268,  283,  34 
L.  Ed.  349.  See  post,  "Defenses  against 
Assignor,"    III.    K,   3. 

Mortgage  to  secure  purchase  money.— 
A  chattel  mortgage  on  property  sold  to 
secure  the  payment  of  the  purchase  price 
thereof,  is  collateral  to  the  purchase 
money  notes,  and  does  not  affect  their 
negotiability.  Chicago  R.  Equipment  Co. 
V.  Merchants'  Bank,  136  U.  S.  268,  280, 
34    L.    Ed.    349. 

Title  retained  to  secure  purchase  money. 
— .\ction  was  brought  by  the  Merchants' 
Nat.  Bank  of  Chicago  against  the  Chicago 
Railway  Equipment  Company,  a  corpora- 
tion of  Wisconsin,  upon  a  written  instru- 
ment, which  is  in  the  words  and  figures 
following:  "$5,000.  Chicago,  111.,  Jan- 
uary 20.  A.  D.  1884.  Eor  value  received, 
four  months  after  date,  the  Chicago  Rail- 
way Equipment  Company  promise  to  pay 
to  the  order  of  the  Northwestern  Manu- 
facturing and  Car  Company  of  Still- 
water, Minnesota,  five  thousand  dollars  at 
First   National    Bank   of   Chicago.   Illinois, 

with    interest   thereon   at   the   rate   of  

per  cent  per  annum  from  date  until  paid. 
This  note  is  one  of  a  series  of  twenty- 
five  notes,  of  even  date  herewith,  of  the 
sum  of  five  thousand  dollars  each,  and 
shall  become  due  and  payable  to  the 
holder  on  the  failure  of  the  maker  to  pay 
the  principal  and  interest  of  anyone  of 
the  notes  of  said  series,  and  all  of  said 
notes  are  given  for  the  purchase  price  of 
two  hundred  and  fiftj'  railwaj'  freight  cars 
manufactured  by  the  payee  hereof  and 
sold  by  said  payee  to  the  maker  hereof, 
which  cars  are  numbered  from  13,000  to 
13,249  inclusive,  and  marked  on  the  side 
thereof  with  the  words  and  letters  Blue 
Line  C.  &  E.  I.  R.  R.  Co.;  and  it  is 
agreed  by  the  maker  hereof  that  the  title 
to  said  cars  shall  remain  in  the  said 
payee  until  all  the  notes  of  said  series, 
both  principal  and  interest,  are  fully  paid, 
all  of  said  notes  being  equally  and  ratably 
secured  on  said  cars.  No.  1.  Geo.  B. 
Burrows.  Vice-President.  Countersigned 
by    E.    D.    Bufiington,    Treasurer."      This 
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K.  Assignment — 1.  Assignability. — A  mortgagee  may  assign  his  interest 
in  a  chattel  mortgage. ^"^ 

2.  Mode  and  Sufficiency — a.  In  General. — Assignment  of  Note  Secured. 
— The  assignment  of  a  note,  the  payment  of  which  is  secured  by  a  chattel  mort- 
gage, transfers,  by  operation  of  law.  the  ownership  of  the  mortgage  or  the  mort- 
gagee's  interest    in    the   mortgaged   property   to   his    assignee.^' 

Parol  Assignment. — A  chattel  mortgage  may  be  assigned  by  parol. ^^ 

b.  Recording. — The  necessity  for  recording  an  assignment  of  a  chattel  mort- 
gage depends  upon  statute,  and  without  some  statutory  provision,  therefore,  the 
necessity  does  not  exist. ^^ 


writing  is  endorsed:  "Xorth  western 
Manufacturing  and  Car  Co.,  per  J.  C.  Gor-, 
man,  Treas."  It  was  held  that  the  in- 
strument in  question  was  a  negotiable 
promissory  note  according  to  the  local 
statutes  of  Illinois  as  well  as  by  the  rules 
of  mercantile  law;  and  that  the  agreement 
by  which  the  vendor  retains  the  title  and 
by  which  the  notes  are  secured  on  the 
cars,  is  collateral  to  the  notes  and  that 
its  negotiability  is  not  affected  by  the 
agreement,  by  which  the  vendor  retains 
the  title  and  by  which  the  notes  are 
secured  on  the  cars.  Chicago  R.  Equip- 
n-ent  Co.  v.  Merchants'  Bank,  136  U.  S. 
268,  269,  .34  L.  Ed.  349.  See  the  title 
BILLS,    NOTES    AND    CHECKS,   ante, 

p.    257. 

"The  agreement  that  the  title  should  re- 
main in  the  payee  until  the  notes  were 
paid — it  being  expressly  stated  that  they 
were  given  for  the  price  of  the  cars  sold 
by  the  payee  to  the  maker,  and  were 
secured  equallj^  and  ratably  on  the  prop- 
erty— is  a  short  form  of  chattel  mortgage. 
The  transaction  is.  in  legal  effect,  what  it 
would  have  been  if  the  maker,  who  pur- 
chased the  cars,  had  given  a  mortgage 
back  to  the  payee,  securing  the  notes  on 
the  property  until  they  were  all  fully  paid. 
*  *  *  The  cars  having  been  sold  and  de- 
livered to  the  maker,  the  payee  had  no 
interest  remaining  in  them  except  by  way 
of  security  for  the  payment  of  the  notes 
given  for  the  price.  The  reservation  of 
the  title  as  security  for  such  payment  was 
not  the  reservation  of  anything  in  favor 
of  the  maker,  but  was  for  the  benefit  of 
the  payee  and  all  subsequent  holders  of 
the  paper.  The  promise  of  the  maker 
was  unconditional."  Chicago  R.  Equip- 
ment Co.  V.  Merchants'  Bank,  136  U.  S. 
268.  286,  34   L.   Ed.   349. 

The  inference  that  anyone  contemplat- 
ing the  purchase  of  the  notes  would  natu- 
rally and  properly  draw,  would  be,  "that 
the  freight  cars  had  already  been  sold  by 
the  payee  to  the  maker,  and  that  the 
payee  was  to  retain  a  lien  and  security 
upon  them,  in  the  way  of  mortgage,  for 
the  payment  of  the  purchase  price,  which 
would  enure  equally  and  ratably  to  all 
the  holders  of  the  notes,  according  to 
their  several  amounts,  without  regard  to 
the  time  when  such  notes  should  fall  due. 
If  this  be  so,  the  contract  was  an  ex- 
ecuted   one,    the     consideration      for      the 


notes  had  already  passed,  and  the  pay- 
ment of  the  notes  would  not  be  made  lo 
depend  upon  any  condition  whatsoever." 
Chicago  R.  Equipment  Co.  v.  Merchants* 
Bank.  136  U.  S.  26S,  286,  34  L.  Ed.  349. 
See   the   title   SALES. 

96.  Assignability. — National  Live  Stock 
Bank  v.  First  Nat.  Bank,  203  U.  S.  296, 
51  L.  Ed.  692;  Butt  v.  EUett,  19  Wall.  544. 
22  L.  Ed.  183;  Carpenter  v.  Longan.  16 
Wall.  271.  21   L.   Ed.  313. 

97.  Assignment  of  note  secured. — Na- 
.tional  Live  Stock  Bank  z'.  First  Nat, 
Bank,- 203  U.  S.  296,  51  L.  Ed.  692;  Butt 
V.  Ellett,  19  Wall.  544.  22  L.  Ed.  183.  See, 
also,  Carpenter  v.  Longan,  16  Wall.  271, 
21    L.   Ed.   313. 

The  indorsement  of  a  negotiable  note, 
secured  by  a  chattel  mortgage,  and  its  de- 
liverj'  before  maturity  to  the  indorsee, 
transfers  the  ownership  of  the  mortgage 
which  is  collateral  to  the  note.  Such  a 
mortgage  has  no  separate  existence,  and 
when  the  note  is  paid  the  inortgage  ex- 
pires, as  it  cannot  survive  the  debt  wnicli 
the  note  represents.  National  Live  Stock 
Bank  v.  First  Nat.  Bank,  203  U.  S.  296, 
308,  51  L.  Ed.  692;  Carpenter  v.  Longan, 
16  Wall.  271.  21  L.  Ed.  313.  See  the  titles 
ASSIGNMENTS,  vol.  2,  p.  575;  MORT- 
GAGES  AND    DEEDS    OF   TRUST. 

98.  Parol  assignment. — Jones  v.  Guar- 
anty, etc.,  Co.,  101  U.  S.  622,  631.  25  L. 
Ed.    1030. 

99.  Recording. — National  Live  Stock 
Bank  v.  First  Nat.  Bank,  203  U.  S.  296. 
306,    307,    51    L.    Ed.    692. 

It  is  not  necessary  that  there  should 
be  a  law  to  prohibit  the  recording  of  such 
assignments.  There  must  be  a  law  which 
provides  for  their  record,  in  express  terms 
or  by  plain  and  necessary  implication 
from  the  words  stated.  Where  the  stat- 
ute does  not  so  provide,  it  is  not  neces- 
sary nor  is  it  the  duty  of  the  assignee 
to  record  or  file  his  assignment.  There 
must  be  some  legal  duty  imposed  upon 
the  assignee  before  the  necessity  arises 
for  the  recording  of  the  assignment.  In 
the  absence  of  such  statute,  an  assignee 
does  not  lose  his  rights  under  the  mort- 
gage by  not  recording  or  filing  it.  Na- 
Honal  Live  Stock  Bank  v.  First  Nat. 
Bank.   203   U.    S.    296,    51    L.    Ed.    692. 

The  lien  of  a  chattel  mortgage  given  to 
secure  the  paj-ment  of  a  note  which  is  in- 
dorsed  and    delivered    before    maturity,    if 
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3.  Defences  against  Assignor. — Where  a  note  secured  by  a  chattel  mort- 
gage is  transferred  to  a  bona  fide  holder  for  value  before  maturity,  and  a  bill 
is  filed  to  foreclose  the  mortgage,  no  other  or  further  defenses  are  allowed  against 
the  mortgage  than  would  be  allowed  were  the  action  brought  in  a  court  of  law 
upon  the  note.^ 

L.  Sale  or  Encumbrance  by  Mortgagor — 1.  Rights  and  Liabiuties  of' 
Purchaser — a.  Liability  for  Mortgage  Debt. — The  mere  purchase  of  property 
subject  to  a  chattel  mortgage  and  payment  of  interest  on  the  mortgage  debt  does- 
not  charge  the  purchaser  with  the  (Icbt.- 

b.  Priorities. — Subsequent  Assignment  of  Property  by  Mortgagor. — 
A  chattel  mortgage  takes  priority  over  a  subsequent  assignment  by  the  mortgagor 
of  all  his  right,  title  and  interest  in  the  mortgaged  property.^ 


recorded,  though  the  assignment  thereof 
be  not  recorded,  will  not  be  postponed  to 
that  of  subsequent  mortgages  even  where 
the  original  payee  has,  without  authority 
and  after  the  transfer,  filed  in  the  office 
of  the  register  of  deeds  a  pretended  re- 
lease of  the  mortgage,  if  the  law  of  the 
state  in  which  such  mortgage  was  given 
does  not  require  an  assignment  of  a  chat- 
tel mortgage  to  be  recorded.  National 
Live  Stock  Bank  7'.  First  Nat.  Bank,  203 
U.    S.    296,   51    L.    Ed.   692. 

Kansas. — There  is  no  statute  of  Kansas 
making  it  necessary  to  record  an  assign- 
ment of  a  chattel  mortgage  in  order  to 
protect  the  rights  of  such  assignee,  and 
it  need  not  be  recorded  or  filed.  National 
Live  Stock  Bank  v.  First  Nat.  Bank.  203 
U.   S.  296,   51    L.    Ed.   693. 

Provision  is  made  for  the  satisfaction 
of  a  chattel  mortgage  when  paid  by  the 
mortgagee,  assignee,  etc.,  but  that  does 
not  make  it  necessary  to  record  or  file 
the  assignment  of  a  chattel  mortgage  in 
order  to  protect  the  assignee.  National  Live 
Stock  Bank  v.  First  Nat.  Bank,  203  U.  S. 
296,  51  L.  Ed.  692.  See  post.  "Satisfac- 
tion and  Discharge,"  IV. 

It  is  probable  that  in  the  large  ma- 
jority of  cases  the  only  evidence  of  an 
assignment  of  a  negotiable  note  and  a 
chattel  mortgage  given  to  secure  its  pay- 
ment is  the  indorsement  of  the  note  and 
delivery  thereof  to  the  purchaser.  In 
such  a  case  there  would  be  no  assign- 
ment to  record,  and  there  is  no  provision 
in  the  statute  for  filing  a  copy  of  the  note 
with  its  indorsement,  together  with  a 
statement  tliat  it  had  been  delivered  to 
a  third  party,  as  the  purchaser  or  as- 
signee thereof.  National  Live  Stock  Bank 
V.  First  Nat.  Bank,  203  U.  S.  290,  51  L. 
Ed.    692. 

1.  Defenses  against  assignor. — Kenicott 
V.  Supervisors,  16  Wall.  452,  469,  21  L. 
Ed.  319;  Chicago  R.  Equipment  Co.  v. 
Merchants'  Bank,  136  LT.  S  268,  34  L.  Ed. 
349.  See,  to  the  same  effect.  Carpenter 
V.  Longan,  16  Wall.  271.  274,  21  L.  Ed. 
313.  See,  also.  Swift  v.  Smith,  102  U.  S. 
442,  444,  26  L.  Ed.  193.  See  ante,  "Effect 
of  Conversion  into  Money,"  III,  N. 

A  bona  fide  assignee  of  a  note  secured 
by    a   chattel    mortgage    is    unaffected    by 


any  equities  arising  between  the  mort- 
gagor and  mortgagee  subsequently  to  the 
transfer,  and  of  which  he,  the  assignee, 
had  no  notice  at  the  time  it  was  made. 
He  takes  the  mortgage  as  he  did  the  note. 
Carpenter  v.  Longan,  16  Wall.  271,  21  L. 
Ed.  313,  a  case  of  real  estate  mortgage. 
See  the  title  ASSIGNMENTS,  vol.  2,  p. 
549. 

Mortgage  of  patent— Effect  of  subse- 
quent assignment. — Mrs.  W.,  by  a  deed, 
which  was  in  terms  and  in  legal  effect  a 
mortgage,  assigned  an  invention  and  pat- 
ent to  the  firm  of  S.'s  sons,  to  fecure  a 
certain  promissory  note.  On  the  same 
day,  the  mortgagees  assigned  by  deed  to 
S.  all  their  title  under  the  mortgage,  and 
the  promissory  note  thereby  secured. 
Roth  assignments  were  recorded  in  the 
patent  oflfice  within  three  months  after 
their  date.  Mrs.  W.  subsequently  as- 
signed the  patent  right  to  P.  The  title 
acquired  by  S.  was  outstanding  in  him 
at  the  time  of  the  subsequent  assignment 
of  the  patent  right  by  Mrs.  W.  to  P.,  and 
of  the  filing  of  this  bill.  It  was  held,  that 
this  last  assignment  was,  therefore,  sub- 
ject to  tlie  mortgage,  though  not  in  terms 
so  expressed.  Waterman  v.  Mackenzie, 
138    U.    S.    252,    34    L.    Ed.    923. 

2.  Liability  for  mortgaged  debt. — Metro- 
politan Bank  v.  St.  Louis  Dispatch  Co., 
149    U.    S.    436,   448,   37    L.    Ed.   799. 

Where  it  is  admitted  that  there  was  no 
express  or  direct  promise  on  the  part  <  f 
the  vendee  of  property  subject  to  a  ch:  i- 
tel  mortgage  to  pay  the  mortgage  d(  ;)t, 
it  would  not  be  held  that  the  mere  pur- 
chase of  the  property  subject  to  the  mort- 
gage renders  the  purchaser  personally 
liable  to  the  mortgagee,  as  having  as- 
sumed to  pay  it,  or  that  the  mere  payment 
of  interest  in  itself  imposes  that  liability. 
Metropolitan  Bank  v.  St.  Louis  Dispatcli 
Co..  149  U.  S.  436.  448.  37  L.  Ed.  799, 
citing.  Elliott  v.  Sackett,  108  U.  S.  132,  27 
L.  Ed.  678;  Drury  v.  Havdcn,  111  U.  S. 
223,    28    L.    Ed.    408. 

3.  Subsequent  assignment  of  property 
by  mortgagor. — Waterman  v.  Mackenzie, 
138    \J.    S.    2.V?,    257.   258.    34   L.    Ed.    923. 

Assignment  of  patent. — See  the  title 
PATENTS. 
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2.  Second  ^Mortgage — a.  //;  General. — A  mortgagor  of  chattel  property  may 
make  a  valid  second  mortgage  thereof."* 

b.  Priorities. — A  subsecjuent  mortgage  of  personal  property  subject  to  a  prior, 
valid  mortgage  holds  the  position  of  a  subsequent  purchaser  and  takes  subject 
to   the   prior  and   paramount  mortgage.^ 

3-  After-Acquired  Property. — See  ante,  "IMortgage  Expressly  Covering 
After-Acquired  Property,"  III,  C,  3,  b. 

4.  Property  Acquired  Subject  to  Vendor's  Lien. — See  ante,  "Purchase 
Money  ^lortgage,"  III,  C,  3,  b,   (2),   (a),  bb,   (bb). 

M.  Priorities — 1.  Landlord's  Lien  for  Rent. — A  landlord's  lien  for  rent 
on  the  chattels  of  his  tenants  is  superior  to  that  of  a  subsequent  mortgage.*^ 

2.  Statutory  Order  of  Payment. — It  would  seem  that  the  priority  in  pay- 
ment created  by  the  insolvency  act  of  1799,  in  favor  of  the  United  States,  i^ 
not  superior  to  an  actual  mortgage,  on  the  personal  property  of  the  debtor.' 

3.  Subsequent  Encumbrances  or  Sales. — See  post,  "Priorities,"  III,  L,  2,  b, 
N.    Effect  of  Conversion  into  Money. — The  fact  that  property  subject  to  a 

chattel  mortgage  has  been  converted  into  money  does  not  aiTect  the  rights  of  the 
parties.  The  lien  of  the  mortgage  follows  the  proceeds  even  into  the  hands  of  an 
assignee  in  bankruptcy  and  binds  it  there. ^ 

0.  Right  of  Creditors  to  Proceed  against  Property — 1.  By  Paying 
Mortgage  and  Subjecting  Property. — Any  creditor  may  pay  the  mortgage 
debt  and  proceed  against  the  property;  or  he  may  subject  it  to  the  payment  of 
his  debt  by  other  modes  of  proceeding.^ 

2.  By  Levy  or  Attachment. — See  post,  "Liability  of  ^Mortgaged  Property 
to  Attachment  and  Levy,''  III,  P. 

P.  Liability  of  Mortgaged  Property  to  Attachment  and  Levy. — The 
equity  of  redemption  upon  a  mortgage  of  personal  property  is  liable  to  attach- 
ment.^*^ But  an  attachment  creditor,  or  a  purchaser  under  the  attachment,  or 
the  officer  levying  it,  cannot  maintain  an  action  to  recover  a  personal  chattel 
against  a  mortgagee  in  possession,  or  in  any  other  way  interfere  with  his  pos- 
session when  holding  it  as  security  for  money  due  him.^i 

4.  Second  mortgage. — Van  Winkle  v.  Louisiana  of  a  crop  of  cotton  grown  in 
Crowell.   146   U.  S.   42,  36   L.   Ed.   880.  Arkansas  will  take  such  crop  in  Louisiana 

5.  Priorities. — Van  Winkle  v.  Crowell,  subject  to  the  law  of  that  state  and  free 
146   U.   S.    42.   36    L.   Ed.   880.  from  the  lien  given  by  the  statute  of  Ar- 

6.  Landlord's  lien  for  rent. — Webb  v.  kansas  to  the  landlord  to  secure  accruing 
Sharp,  13  Wall.  14,  20  L.   Ed.  478.  rent  where  the  law  of  Louisiana  does  not 

Under    the    act    of     congress      approved  sustain    such    lien.      Walworth    v.    Harris, 

February   22,   1867    (14   Stat.   403),   the   lien  129  U.   S.  3.55.  362.  32   L.   Ed.   712.  See  the 

of   a    landlord   for   rent   has   priority   over  title    CONFLICT    OF    LAWS, 

a  deed  of  trust  made  by  his  tenant  after  7.    Conard  v.   Atlantic   Ins.    Co.,    1    Pet. 

the       commencement      of      the      tenancy,  386,    441,    7     L.     Ed.      189.      distinguishing 

whether    the    chattels   covered   by  the  deed  Thelusson   z:    Smith.    2    Wheat.    396,    4    L. 

were,  when  it  was  executed,  upon  the  de-  Ed.    271.      See,    also,     United      States      v. 

mised  premises,  or  were  subsequently  ac-  Fisher,  2  Cranch  358,  2  L.  Ed.  304;  United 

quired    and    placed    by    the    tenant    upon  States  v.  Hooe.  3  Cranch  73,  2  L.  Ed.  370. 

them.     Beall  v.  White,  94  U.  S.  382.  24  L.  See    the    title    INSOLVENCY. 

Ed.    173,    construing     Act      of      Congress,  g_     Effect   of   conversion   into   money.— 

Feb.   22,   1867   (14   Stat.   403).  Gibson    v.    Warden,    14    Wal!.    244,    20    L. 

In  the  District  of  Columbia  a  landlord  gj     797       See    ante,    "Assignee    in    Bank- 
has  a   tacit   lien   for   his   rent   on   the   chat-  ruptcy "   II    K    3    b     ('"') 
tels    of   his   tenant   on    the   demised   prem-  g      ^^^      mortgage  and   subjecting 
,ses.    from    the    time     the  .  chattels      are  operty.-Downs    z'.     Kissam,     10     How 
.placed  therein  until  the  expiration  of  three  iO'">     13    L    Ed    346 

months    after     the     rent      becomes      due;  "'      .^  .'.,.'          '                   ,                ^     ^ 

which   lien   has   priority  over  a   mortgage  10-    Liability  of  mortgaged  property  to 

on  the  chattels  given  after  they  are  placed  attachment  and  levy^Gibson  x'    btevens, 

on    the    premises.      But    it    seems    that    a  §    ^ow.    384.    12    L.    Ed.     1123;     \\  ood     z^. 

bona    fide    sale    or    removal    of    the    tjoods  Weimar,  104  U.  S.  786    26  L.  Ed.  779.  See 

would  discharge  them  from  the  lien.  Webb  POst,    "Replevm,     V,    C.    1,   b. 

V    Sharp.  13   Wall.   14,  20   L.   Ed.  478.     See  11.     Gibson  v.    Stevens,   8    How.    384,   13 

the    title    LANDLORD    AND    TENANT.  L.   Ed.   1123. 

Conflict     of     laws. — A     mortgagee      in  Indiana. — Articles    of     CL.nmerce     were 
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Execution. — A  deed  of  trust  or  chattel  mortgage  does  not  protect  goods 
from  sale  by  execution.  The  owner  has  still  an  interest,  or  equity  of  redemp- 
tion in  them,  which  is  subject  to  sale;  and  a  purchaser  at  an  execution  sale  would 
be  entitled  to  redeem  the  goods  from  the  deed  of  trust  by  paying  the  debt  se- 
cured  thereby. '- 

Property  Covered  by  Unrecorded  Mortgage. — See  ante,  "Attachment 
Creditors,"  II,  K,  3,  c,   (1),    (dj,  bb,   (dd). 

Q.  Rights  after  Default — 1.  In  General. — Where  there  has  been  a  breach 
of  the  condition  specified  in  a  chattel  mortgage,  the  title  to  the  property  thereby 
vests  in  the  mortgagee,  subject  to  the  mortgagor's  right  in  equity  to  redeem. ^^ 

2.  Use  and  Income. — See  post,  "Accounting,"  V,  E,  2. 

3.  Redemption. — See  po.st,  "Redemption,"  V,  E. 

IV.    Satisfaction  and  Discharge. 

A.  By  Creditor  of  Mortgagor. — See  ante,  "By  Paying  M,^'-teae^  and  Sub- 
jecting Property,"  III,  (J,  1. 

B.  Novation,  Changes  in  Form,  or  Renewal  of  Instrument. — If  a  note 
secured  by  a  mortgage  be  renewed  or  otherwise  changed,  the  lien  of  the  mortgage 
continues  until  the  debt  is  paid.  Changes  in  the  form  of  the  instrument  are  im- 
material. Equity  regards  only  the  substance  of  things,  and  deals  with  human 
afifairs  upon  that  principle. ^^ 

Sale  under  Twelve  Months'  Bond. — A  sale  of  mortgaged  personalty  for 
a  twelve  months'  bond  under  an  order  of  seizure  and  sale  is  not  a  novation  or 
extinguishment  of  the  original  mortgage. ^-^ 

C.  Entry  of  Satisfaction — 1.  In  General. — In  some  states  provision 
is  made  for  the  satisfaction  of  a  chattel  mortgage,  when  paid,  by  the  mortgagee, 
assignee,  etc.^*^ 

2.   Penalty  for  Refusal  to  Enter. — A  penalty  to  be  recovered  by  an  action, 


purchased  in  the  state  of  Indiana,  and  the 
vendors,  in  whose  warehouses  they  were 
lying,  gave  a  warranty  memorandum  of 
the  sale,  with  the  receipt  for  the  money, 
and  an  engagement  to  deliver  them  on 
board  of  canal  boats  soon  after  the  open- 
ing of  canal  navigation.  These  docu- 
ments were  endorsed  and  delivered  to  a 
merchant  in  New  York  in  consideration 
of  advances  of  money  in  the  usual  course 
of  trade.  It  was  held  that  an  attachment 
subsequently  issued,  at  the  instance  of  a 
creditor  of  the  original  purchasers  which 
was  levied  upon  the  property  in  question, 
cannot  be  maintained.  Gibson  v.  Stevens, 
8   How.   384,   12   L.    Ed.   1128. 

"This  equitable  interest  is  no  doubt  li- 
able to  attachment  by  the  laws  of  In- 
diana. But  that  liability  will  not 
aiUhorize  the  attaching  creditor  to  take 
the  property  out  of  the  hands  of  the  legal 
owner,  before  his  claims  upon  it  are  dis- 
charged. The  equity  of  redemption  upon 
a  mortgage  of  real  property  is  liable 
to  attachment.  Rut  it  will  scarcely  be 
contended,  that  the  attaching  creditor,  or 
a  purchaser  under  the  attachment,  or  the 
officer  levying  it,  could  maintain  an  eject- 
ment against  a  mortgagee  in  possession. 
or  in  any  other  way  interfere  with  his 
possession,  when  holding  it  as  security 
for  money  due  him.  The  same  rule  an- 
plies  to  a  mortgagee  of  personal  property 
holding   the   legal   title   and   possession    to 


secure   his  advances."     Gibson  v.   Stevens, 
8   H<iw.  .384,  401,   12   L.   Ed.   1123. 

Michigan. — In  Michigan  it  has  held  that, 
although  goods  mortgaged  could  be  taken 
under  an  attachment  if  in  the  possession 
of  the  mortgagor,  the  officer  must 
surrender  them  to  the  mortgagee  on  de- 
mand, after  his  inventory  and  appraise- 
ment have  been  completed,  unless  the  at- 
taching creditors  dispute  the  validity  of 
the  mortgage.  Wood  v.  Weimar,  104  (J. 
S.  786,  792,  26  L.  Ed.  779.  See  post,  "Re- 
plcvin,"   V.   C,    1,   b. 

12.  Execution. — Webb  v.  Sharp,  13 
Wall.  14,  16.  20  L.  Kd.  478.  And  sec  the 
title    EXECUTIONS. 

13.  Rights  after  default. — Thompson  v. 
Fairbanks,  196  U.  S.  516,  49  L.  Ed.  577. 
See    post.    "Redemption,"    V,    E. 

14.  Changes  in  form  or  renewal. — 
Jones  V.  Guaranty,  etc.,  Co.,  101  U.  S. 
622,  6?,0.  2.-.  L.  Ed.  10.30.  See  the  title 
EQUITY. 

15.  Sale  under  twelve  months*  bond. — 
Union  Bank  v.  StafTord,  12  How.  327,  13 
L.  Ed.  1008;  New  Orleans,  etc.,  Co.  v. 
Stafford,  12  How.  343,  13  L.  Ed.  1015. 
See   the   title   NOVATION. 

16.  Entry  of  satisfaction. — National 
Live  Stock  Bank  v.  First  Nat.  Bank,  203 
U.    S.    296,    51    L.    Ed.    692. 

Kansas  has  such  statute.  National  Live 
Stock  Bank  v.  First  Nat.  Bank.  203  U.  S. 
296,    307,    51    L.    Ed.   692. 


760 


CHATTEL  MORTGAGES. 


may  be  prescribed  by  statute  for  a  refusal  to  enter  satisfaction  of  a  chattel  mort- 
gage when  it  has  been  paid.^" 

V.  Remedies. 

A.  Specific  Performance. — A  court  of  equity  will  enforce  a  specific  per- 
formance of  a  contract  contained  in  a  chattel  mortgage,  if  the  circumstance  pre- 
sent a  case  requiring  such  relief. ^^ 

B,  Injunction  and  Receivership. — A  mortgagee  of  personal  property  has 
the  like  right  as  a  mortgagee  of  real  estate  to  an  injunction  to  stay  waste  by 
the  mortgagor,!^  or  to  prevent  any  disposition  of  the  property  inconsistent  with 
his  obligations  under  the  contract.  And,  if  such  course  seems  expedient,  a 
court  of  equity  may  place  the  property  in  the  custody  of  a  receiver. 2" 


17.  Penalty  for  refusal  to  enter. — Na- 
tional Live  Stock  Bank  v.  First  Xat.  Bank, 
203    U.    S.    296.   308,    51    L.    Ed.    692. 

Assignee  of  mortgage. — It  has  been 
held  by  the  Kansas  courts  that  an  action 
to  recover  the  penalty  provided  for  by 
the  statute  for  refusal  to  enter  satisfac- 
tion of  a  chattel  mortgage  when  it  has 
been  paid,  cannot  be  sustained  against 
the  assignee  of  the  mortgage  without 
proof  of  the  assignment  of  record,  as  the 
purpose  of  the  statute  was  to  clear  the 
record,  and.  therefore,  the  defaulting 
party  must  have  record  title  or  his  satis- 
faction would  apparently  be  an  imperti- 
nent interference  by  a  stranger.  National 
Live  Stock  Bank  v.  First  Nat.  Bank,  203 
U.  S.  296,  309,  51  L.  Ed.  692.  See  post. 
"Recording,"    IH,   K,   2,   b. 

The  statutes  of  Kansas  mal-f  provision 
for  the  satisfaction  of  a  chattel  mortgage, 
when  paid,  by  the  mortgagee,  assignee, 
etc.  National  Live  Stock  Bank  v.  First 
Nat.  Bank,  203  U.  S.  296,  310,  51  L.  Ed. 
692.  See  ante.  "Recording  or  Filing," 
IL  K. 

18.  Specific  performance. — Pennock  v. 
Coe.  23  How.  117,  16  L.  Ed.  436.  See  the 
title   SPECIFIC   PERFORMANCE. 

Mortgage  reaching  after-acquired  prop- 
erty.— If  a  railroad  company,  after  hav- 
ing received  the  mone}^  upon  bonds  which 
it  had  sold  and  secured  by  given  mort- 
gage reaching  after-acquired  property, 
undertake  to  divert  the  fund  from  the 
purpose  to  which  it  was  devoted,  namely, 
the  construction  of  the  road  and  'ts 
equipment,  and  upon  which  the  security 
mainly  depended,  a  court  of  equity  will 
interpose,  and  enforce  a  specific  per- 
formance. Pennock  v.  Coe,  23  How.  IIV. 
129,  16  L.  Ed.  436.  See.  also,  the  title 
SPECIFIC    PERFORMANCE. 

One  of  the  covenants  in  a  railroad 
mortgage  covering  after-acquired  prop- 
erty was,  that  the  money  should  be  faith- 
fully applied  to  the  building  and  equip- 
ment of  the  road.  If,  after  the  road  was 
prt  in  operation,  the  company  had  under- 
taken to  divert  the  rolling  stock  from  the 
use  of-  the  road,  a  like  interposi- 
tion might  have  been  invoked,  and  this 
in  order  to  protect  the  security  of  the 
bor'^holders.  Pennock  v.  Coe,  23  How. 
117,   127,   128,   16   L.    Ed.   436. 


19.  Injunction  and  receivership. — Water- 
man f.  :Mackenzie.  13S  U.  S.  252,  259,  260. 
34    L.    Ed.    923. 

Leasehold. — This  rule  applies  to  a 
mortgage  of  a  leasehold.  Waterman  v. 
Mackenzie,  138  U.  S.  252,  259,  34  L.  Ed. 
923. 

20.  Hauselt  v.  Harrison,  105  U.  S.  401,. 
26    L.    Ed.   1075. 

B.  and  H.  entered  an  agreement  in 
writing,  in  eflfect  as  follows:  B.  in  con- 
sideration of  certain  moneys  advanced  by 
H.  for  the  purchase  of  skins,  agreed  to 
tan,  finish,  and  deliver  them  to  H.  H.  in 
consideration  of  a  5  per  cent,  commission 
on  sales,  and  a  further  1  per  cent,  to 
cover  insurance,  storage  and  labor,  agreed 
to  sell  all  such  skins,  and  place  the  pr)- 
ceeds.  after  deducting  the  aforemen- 
tioned commission  and  advances,  at  the 
disposal  of  B.  for  his  own  use  and  ben- 
efit. They  further  agreed  that  all  the 
skins,  whether  green  in  the  process  of 
tanning,  tanned,  or  tanned  and  finished, 
should  be  considered  as  security  for  re- 
payment of  the  moneys  advanced  by  H. 
The  business  was  carried  on  according 
to  the  contract  till  B.  became  sick  and 
financially  embarrassed  and  imable  to 
proceed  with  it.  B.  was  then  indebted 
to  H.  Thereupon  the  parties  entered 
into  another  agreement  whereby  H.  was 
to  take  possession  of  B.'s  tannery,  and 
run  and  use  the  same  together  with  such 
materipls  on  hand  as  might  be  necessar}' 
to  finish  and  complete  the  said  skins  now 
on  hand,  etc.,  and  sell  them.  H.  was  to 
place  the  net  proceeds  of  the  sale  to  the 
credit  of  B.  after  deducting  advances  and 
expenses  of  finishing  the  skins,  as  per 
terms  of  the  first  contract.  Four  days 
thereafter  A.  filed  a  petition  in  bank- 
ruptcy. H.  took  possession  of  the  tan- 
nery and  thereupon  B.'s  assignee  in  bank- 
ruptcy brought  an  action  of  replevin  to 
recover  the  skins.  It  was  held  that  al- 
though H.  could  not  have  compelled  B., 
by  an  action  at  law,  to  deliver  to  him  pos- 
session of  his  tannery  and  its  contents; 
nor  could  he  have  recovered  possession 
of  the  skins,  tanned  or  untanned,  by  force 
of  a  legal  title;  yet  in  equity,  he  could, 
bv  injunction,  have  prevented  B.  from 
making  any  disposition  of  the  property, 
inconsistent    with    his    obligations    under 
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C.  Recovery  of  Property,  Its  Value,  or  Damages — 1.  Xatuue  and 
Form  of  Action — a.  Action  at  Lai<.'  Xot  Equitable. — A  suit  by  a  chattel  mort- 
gagee to  recover  the  value  of  goods  mortgaged  to  him,  which  had  been  seized 
by  the  defendant  sold  and  the  proceeds  appropriated  to  other  purposes  under 
process  of  law  is  an  action  at  law,  and  not  an  equitable  one--^ 

Accounting"  Necessary. — The  fact  that  an  accounting  was  necessary  to  show 
the  amount  still  due  the  various  mortgage  creditors,  does  not  make  it  an  equi- 
table action. 22 

b.  Replevin. — In  some  of  the  states,  a  so-called  action  of  replevin  lies  to  en- 
force the  provision  of  a  chattel  mortgagees 


the  contract;  and  upon  proof  of  his  in- 
ability or  unwillingness  to  complete  the 
performance  of  his  agreement,  the  court 
would  not  have  hesitated,  in  the  exercise 
of  a  familiar  jurisdiction,  to  protect  the 
interests  if  H.,  by  placing  the  property  in 
the  custody  of  a  receiver  for  preservation, 
with  authority,  if  such  a  course  seemed 
expedient,  in  its  discretion,  to  finish  the 
unfinished  work,  and  ultimately,  by  a  sale 
and  distribution  of  its  proceeds,  to  ad- 
just the  rights  of  the  parties.  Hauselt  v. 
Harrison.  105  U.  S.  401,  407,  408,  26  L. 
Ed.    1075. 

21.  Action  at  law  not  equitable. — Rea- 
gan V.  Aiken,  138  U.  S.  109,  34  L.  Ed.  892. 

22.  Accounting  necessary. — Reagan  v. 
Aiken,   138  U.   S.   109,   34   L.   Ed.   892. 

A.  executed  a  mortgage  of  real  estate 
to  secure  certain  debts,  and  on  the  same 
day.  by  a  separate  deed,  executed  a  chattel 
mortgage  to  the  same  mortgagees  to 
secure  the  same  debts.  A.  was  sued  in  a 
circuit  court  of  the  United  States  by  un- 
secured creditors,  who  attached  the  prop- 
erty covered  by  the  chattel  mortgage, 
sold  it,  and  had  the  proceeds  applied  to 
the  payment  of  their  debts.  The  mort- 
gagees brought  an  action  at  law  in  a  state 
court  against  the  marshal  and  the  sure- 
tics  on  his  official  bond,  to  recover  the 
value  of  the  property  attached  and  sold. 
This  action  at  law  was  removed  into  the 
circuit  court.  Whereupon  the  unsecured 
creditors  obtained  a  temporary  injunc- 
tion restraining  the  further  prosecution 
of  such  action  at  law.  The  mortgaged 
real  estate  had  been  sold,  and  the  pr)- 
ceeds  applied  in  reduction  of  the  debts 
secured  thereby,  after  which  a  balance  re- 
mained unpaid.  The  injunction  suit  was 
dismissed,  after  which  the  action  at  law 
came  to  trial.  A  motion  by  the  defend- 
ant to  transfer  it  to  the  equity  docket 
was  overruled.  Reagan  v.  Aiken,  138  U. 
S.    109,   34   L.  :Ed.   892. 

An  accounting  for  the  proceeds  of  the 
real  estate  which  had  been  sold  was 
necessary  in  order  to  determine  the 
amounts  due  the  various  mortgage  cred- 
itors. It  was  held  that  the  action  to  re- 
cover the  valre  of  the  mortgaged  chat- 
tels was  an  action  at  law  and  that  .the 
necessity  for  such  accounting  did  not 
make  it  an  equitable  actii  n.  There  was, 
therefore,  no  error  in  refusincr  to  trans- 
fer the  action  at  law  to  the  equity  docket. 


Reagan  v.  Aiken,  138  U.  S.  109,  34  L.  Ed. 
892. 

The  recovery  of  the  plaintiffs,  the  chat- 
tel mortgagees,  was  limited  to  the  amount 
of  the  debts  secured.  If  any  portion  of 
the  debts  secured  by  the  chattel  mort- 
gage had  been  paid  subsequently  to  the 
mortgage,  by  the  voluntary  act  of  the 
debtor  or  the  appropriation  of  the  pro- 
ceeds of  other  securities,  this  was  matter 
of  defense  which  could  be  pleaded  and 
proved  in  an  action  at  law  as  fully  and 
satisfactorily  as  in  a  suit  in  equity.  It 
was  simply  a  question  as  to  the  partial 
payment  of  indebtedness.  How  it  was 
made  was  immaterial;  the  fact  and 
amount  were  the  substantial  matters;  and 
these  were  matters  provable  and  de- 
terminable in  an  action  at  law.  Reagan 
V.   Aiken,   138  U.   S.   109,   34  L.   Ed.  892. 

23.  Replevin. — Clement  v.  Field,  147  U. 
S.  407.  37  L.  Ed.  244. 

Thus  replevin  has  been  held  to  lie  at 
the  instance  of  a  chattel  mortgagee  to 
recover  the  mortgaged  property  if  pos- 
session is  wrongfully  withheld.  Wood  v. 
Weimar,  104  U.  S.  786,  26  L.  Ed.  779; 
Anthony  v.  Butler,  13  Pet.  423,  10  L.  Ed. 
229;  Clement  v.  Field,  147  U.  S.  467,  37 
L.    Ed.    244. 

Kansas.— Clement  v.  Field,  147  U.  S. 
467.   37    L.    Ed.   244. 

Michigan. — A  mortgagee  of  personal 
property  who  is  entitled  to  the  possession 
thereof  can,  under  the  statute  of  Michi- 
gan, maintain  an  action  of  replevin  for 
the  same.  Wood  v.  Weimar,  104  U.  S. 
786,    26    L.    Ed.    779. 

Property  seized  under  attachment. — 
Under  the  Michigan  statutes,  replevin 
will  lie  in  favor  of  a  mortgagee,  against 
an  officer,  for  personal  property  covered 
by  his  mortgage,  seized  under  an  attach- 
ment against  the  mortgagor  while  in  his 
possession,  if  such  officer  refuse  to  do- 
liver  them  to  the  mortgagee  when  prop- 
crlv  demanded.  Wood  v.  Weimar,  104  U. 
S.  786,  26   L.   Ed.  779. 

.'Mthou.irh  goods  mortgaged  could  be 
taken  under  an  attachment  if  in  the  pos- 
session of  the  mortgagor,  the  officer  must 
surrender  them  to  the  mortgagee  on  de- 
mand, after  his  inventory  and  appraise- 
ment have  been  completed,  unless  the  at- 
taching creditors  dispute  the  validity  of 
the  mortgage.  Wood  z\  Weimar,  104  U. 
S.    786,    792,   26   L.    Ed.    779.       See     ante, 


762 


CHATTEL  MORTGAGES. 


c.  Trozrr.—See  ante,  "Attachment  Creditors,"  II,  K,  3,  c,  (1),  (d),  bb,  (dd). 
See  the  title  Trovkr. 

2.  Limitations. — Limitation  of  actions  at  law  to  enforce  chattel  mortgages 
are  prescribed  by  the  statutes  of  the  various  states.--* 

3.  Parties. — The  right  of  action  against  a  stranger  for  an  injury  to  goods 
mortgaged,  generally,  though  not  always,  depends  upon  the  right  of  possession. 
\\hen  the  right  of  possession  is  in  the  mortgagor,  he  is  usually  the  proper  party 
to  sue.-^  But  even  a  mortgagee  out  of  possession  may  sometimes  maintain  an 
action  for  an  injury  to  his  interest.^^^  And  when  the  right  of  possession,  as  well 
as  the  general  right  of  property,  is  in  the  mortgagee,  the  suit  must  be  brought  by 
the  mortgagee,  and  not  by  the  mortgagor  or  anyone  claiming  under  a  subsequent 
conveyance.-" 

4.  Set-Off. — The  practice  in  some  of  the  states  allows  a  claim  for  breaches 
of  the  contract  to  be  set  off  in  an  action  of  replevin  to  enforce  the  provisions  of 
a  chattel  mortgage.-^ 

5.  Province  of  Court  and  Jury. — The  rule  that  questions  of  fact  are  for 
the  jury,29  and  questions  of  law  for  the  court,^^  is  applied  to  actions  involving 
mortgaged  personal  property. 


"Liability  of  Mortgaged  Property  to  At- 
tachment   and    Levy,"    III,    P. 

Rhode  Island. — A  mortgage  was  ex- 
ecuted by  D.  G.,  as  agent  of  the  Union 
Steam  Mill  Company,  conveying  to  the 
mortgagee  certain  lands  in  Rhode  Island, 
with  a  woolen  mill  and  other  buildings, 
and  the  machinery  in  the  mill;  D.  G.  was, 
and  had  been,  the  general  agent  of  the 
company,  and  as  such,  had  made  all  pur- 
chases and  sales  for  the  company,  and 
the  mortgage  was  executed  by  him,  with 
the  consent  and  authority  of  the  persons 
who,  at  the  time  of  its  execution,  were 
members  of  the  company.  The  machinery, 
and  other  movables,  were  taken  in  execu- 
tion by  the  marshal  of  Rhode  Island,  un- 
der an  execution  issued  on  a  judgment, 
obtained  after  the  mortgage,  against  the 
company.  The  court  held,  that  the  mort- 
gage being  sufficient  to  convey  a  title  to 
the  mortgagee  in  the  machinery,  he 
could  maintain  an  action  of  replevin  for 
the  same  against  the  marshal.  Anthony 
V.   Butler,    13   Pet.   423.   10   L   Ed.   229. 

24.  Limitation. — Broom    v.    Armstrong, 

137  U.  S.  266,  34  L.  Ed.  648;  Hammock 
V.  Farmers'  Loan,  etc.,  Co.,  105  U.  S.  77. 
26  L.  Ed.  1111.  See  the  titles  LIMITA- 
TION OF  ACTIONS  AND  ADVERSE 
POSSESSION:  REPLEVIN.  See,  also, 
post,  "'Adverse  Possession,  Limitation  and 
Laches,"  V.  D,  4. 

Railroad  mortgage. — Law  of  Illinois  as 
to  limitation  of  suits  to  enforce  a  chattel 
mortgage  is  not  applicable  to  railroad 
mortgage.  Hammock  v.  Farmers'  Loan, 
etc.,  Co..  10.5  U.  S.  77.  92.  26  L  Ed.  1111. 
See   the   title   RAILROADS. 

25.  Parties. — W'aterman    t'.     Mackenzie, 

138  U.    S.    252,   260,   261,    34   L.    Ed.    923. 

26.  Waterman  r.  Mackenzie,  138  U.  S. 
25-2.   259,   34   L    Ed.   923. 

27.  Waterman  z:  Mackenzie,  138  U.  S. 
252,  259.  260.  34  L  Ed.  923;  Conard  v.  At- 
lantic Ins.  Co..  1  Pet.  386.  7  L.  Ed.  189; 
Wood  V.  Weimar,  104  U.  S.  786.  26  L.  Ed. 
779. 


28.  Set-off.— Clement  v.  Field,  147  U. 
S.    467,    37    L    Ed.    244. 

Kansas. — In  Kansas  in  a  case  wherein 
the  plaintiff  sought,  by  a  writ  of  replevin, 
to  enforce  the  provisions  of  a  chattel 
mortgage,  and  the  defendant  to  set  off 
against  the  notes  secured  by  the  mort- 
gage certain  damages  incurred  by  reason 
of  breaches  of  the  contract;  the  court 
held  that,  as  the  plaintiff's  claim  was 
really  founded  on  contract,  the  defendant 
could,  notwithstanding  that  the  form  of 
the  action  was  replevin,  avail  himself,  by 
way  of  set-off,  of  damages  caused  by  the 
failure  of  the  other  party  to  the  chattel 
mortgage  to  comply  with  his  contract.  So 
held  in  an  action  or  replevin  to  enforce 
a  chattel  mortgage  of  a  machine  which 
had  been  sold  and  mortgaged  back  to 
secure  the  purchase  money,  where  failure 
of  the  machine  to  do  the  work  guaran- 
teed and  damage  from  delay  in  the  de- 
livery were  set  up  as  a  defense.  Clement 
V.    Field.    147   U.   S.   467,   37   L.    Ed.  244. 

It  was  further  held  that  if  these  issues 
were  passed  upon  by  the  jury,  the  judg- 
ment on  their  verdict  is  a  bar  to  a  sub- 
sequent action  by  the  purchaser  against 
the  vendor  of  the  machine  to  recover  dam- 
ages for  such  failure  and  delay.  Clement 
v.   Field.   147  U.   S.  467,  37   L   Ed.  244. 

29.  Questions  of  fact. — Reagan  v. 
Aiken,  138  U.  S.  109,  34  L  Ed.  892;  Peo- 
ple's Sav.  Bank  v.  Bates,  120  U.  S.  556, 
30  L.    Ed.   754. 

Solvency  or  insolvency. — Where  the 
validity  of  a  chattel  mortgage  depends 
upon  whether,  when  it  was  made,  the 
maker  was  solvent  or  insolvent,  the  ver- 
dict of  the  jury  determines  the  solvency 
of  the  mortgagor  and  the  validity  of  the 
instrument.  Reagan  v.  Aiken.  138  U.  S. 
109.   34   L    Ed.    892. 

Whether  a  chattel  mortgage  is  fraudu- 
lent is  a  question  of  fact  for  the  jury. 
People's  Sav.  Bank  v.  Bates,  120  U.  S. 
556.   30   L.   Ed.   754. 

30.  Questions   of  law. — Van    Winkle   v. 
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6.  Directing  Verdict. — The  rules  of  law  as  to  directing  a  verdict  are  applied 
to  actions  involving  mortgaged  personal  property.^  ^ 

7.  Judgment. — See  post,  "Amount  of  Recovery,"  V,  C,  8. 

8.  Amount  oe  Recovery. — A  mortgagee  will  not  be  permitted  to  enforce  his 
lien  on  the  mortgaged  chattels  or  their  value,  beyond  the  amount  which  is  ac- 
tually due  him  on  the  mortgaged  debt  when  the  judgment  is  rendered.^^  fi-,g 
judgment  must  be  such  as  shall  "be  just  between  the  parties."  If,  when  the 
suit  was  begun,  his  lien  was  equal  to  the  full  value  of  the  property,  and  it  was 
reduced  by  payment  afterwards,  he  must  account  in  the  judgment  for  what  is 
left  after  his  debt  is  eventually  satisfied,  but  will  be  protected  in  respect  to 
:osts.33  Jti 

D.  Foreclosure — 1.  Nature  and  Availability. — The  remedy  of  a  suit  for 
foreclosure  of  a  chattel  mortgage  has  been  adopted  in  most  of  the  states,  and  has 
been  much  commended  by  the  courts  and  text  writers  as  a  safer  and  more  ade- 
quate remedy  for  recovering  debts  secured  by  chattel  mortgages,  and  enforcinf^ 
the  lien  of  the  mortgagee,  than  that  of  actual  seizure  and  sale  of  the  property 
by  the  mortgagee,  or  than  the  action  of  replevin,  detinue  or  trover. ^-^ 


Crowell,    146    U.    S.    42,    36    L.    Ed.    880. 

Condition  of  title. — A*,  agreed  in  writ- 
ing to  make  machinery  for  a  cotton  seed 
oil  mill,  at  a  fixed  price.  The  machinery 
was  made  and  shipped  but  not  paid  for. 
After  putting  it  into  use,  the  purchaser, 
B.,  gave  C.  a  mortgage  covering  it.  A. 
then  brought  detinue  against  D.,  a  bailee 
of  C,  making  C.  a  codefendant  to  re- 
cover possession  of  the  property.  After 
giving  the  mortgage.  B.  gave  A.,  notes  for 
the  purchase  money  of  the  machinorv.  In 
which  it  was  stated  that  the  machinery 
was  delivered  upon  the  express  condition 
that  the  title  to  it  should  not  pass  from  A. 
until  the  purchase  money  was  fully  paid. 
It  was  held,  the  condition  of  the  title  to 
the  machinery  at  the  execution  of  the 
mortgage  and  prior  thereto  was  a  con- 
clusion of  law  to  be  drawn  from  the  facts 
of  the  case,  as  to  which  the  witness  could 
not  testify.  Van  Winkle  v.  Crowell,  146 
U.   S.   42,   36   L.   Ed.   880. 

31.  Directing  verdict. —  Van  Winkle  v. 
Crowell,  146  U.  S.  42,  36  L.  Ed.  880. 

A.  agreed  in  writing  to  make  machinery 
for  a  cotton  seed  oil  mill  at  a  fixed  price. 
The  machinery  was  made  and  shipped  but 
not  paid  for.  After  putting  it  into  use, 
the  purchaser,  B.,  gave  C.  a  mortgage  cov- 
ering it.  A.  then  brought  a  suit  in  det- 
inue against  D.,  a  bailee  of  C,  making  C. 
a  codefendant  to  recover  possession  of 
the  property.  C.  was  also  made  a  defend- 
ant. After  giving  the  mortgage,  B.  gave 
A.  notes  for  the  purchase  money  of  the  ma- 
chinery, in  which  it  was  stated  that  the 
machiney  was  delivered  upon  the  express 
condition  that  the  title  to  it  should  not 
pass  from  A.  until  the  purchase  money 
was  fully  paid.  It  was  held,  that  it  was 
proper  to  direct  a  verdict  for  the  defend- 
ants. Van  Winkle  7'.  Crowell.  146  U.  S. 
42,   36    L.    Ed.    880. 

32.  Amount  of  recovery. — Wood  v. 
Weimar,    104    U.    S.    786,   26   L.    Ed.    779. 

The  recovery  of  chattel  mortgagees  in 
an    action    to    recover    the    value    of     the 


property  mortgaged  is  limited  to  the 
amount  of  the  debts  secured.  Reagan  v. 
Aiken,  138  U.  S.   109,  34  L.   Ed.  892. 

33.  Wood  V.  Weimar,  104  U.  S.  786, 
796.    26    L.    Ed.    779. 

Replevin. — Payments  made  on  a  debt 
secured_  by  a  chattel  mortgage  after  re- 
plevin is  brought  by  the  mortgagee  and 
before  judgment  must  be  deducted  from 
the  judgment.  Wood  v.  Weimar,  104  U. 
S.   786.   26   L.    Ed.   779. 

34.  Nature  and  availability. — Broom  v. 
Armstrong,  137  U.  S.  266,  278,  34  L.  Ed. 
648. 

"\  judicial  sale  of  the  property  and  the 
application  of  the  proceeds,  as  directed 
by  the  decree,  make  a  record  which  will 
protect  the  mortgagee  from  the  embarass- 
ment  and  charges  of  unfairness  in  the 
conduct  of  the  sale  which  attend  the  ac- 
tual taking  possession  and  sale  of  the 
property  by  the  mortgagee  without  a  de- 
cree of  the  court.  So  'that  if  it  falls  short 
of  satisfying  the  debt,  the  mortgagee  may 
have  a  decree  for  the  residue;  or,  if  there 
should  be  a  surplus,  that  it  may  be 
awarded  to  the  mortgagor,  and  so  put  an 
end  to  litigation.  If  the  mortgagee  him- 
self should  sell,  there  would  be,  in  case 
of  deficiency,  an  action  at  law  to  recover 
the  remainder  of  the  debt;  or,  if  there 
should  be  a  surplus,  the  mortgagor  might 
sue  for  it.  Equity  makes  an  end  of  these 
matters.'  Bryan  v.  Robert,  1  Strob.  Eq. 
334.  342,  per  Chancellor  Harper."  Broom 
V.  Armstrong.  137  U.  S.  266.  34  L.  Ed. 
648.  See  post,  "Multiplicity  of  Suits," 
V.    D,   3. 

"A  bill  to  foreclose  a  mortgage  and  en- 
force the  sale  of  the  mortgaged  property 
has  no  analogy  to  an  action  of  trover,  det- 
inue, or  trespass.  The  claim  of  the 
mortgagee  is  a  'jus  ad  rem'  not  a  'jus  in 
re.'"  Union  Bank  f.  Stafford,  12  How 
327.  341.  13  L.  Ed.  1008.  See  ante,  "Defi- 
nition  and   Nature,"   I. 

Utah.— In  Utah  as  the  equivalent  of  the 
mortgagee's     taking     possession      of      the 
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A  Proceeding  in  Rem. — See  post,  "Lis  Pendens."  V,  D,  7. 

2.  JuKiSDicTiux. — A  court  cf  equity,  in  a  suit  for  the  foreclosure  of  a  mort- 
gage, clearly  has  cognizance  of  all  questions  relating  to  priority  of  lien  on  the 
property  in  litigation,  as  "between  the  parties  to  the  suit  and  those  whom  they 
lawfully  represent.  The  mode  in  which  the  jurisdiction  shall  be  exercised  is  not 
so  mucli  a  matter  of  substance  as  of  form.-"^ 

Admiralty  Courts. — See  the  title  Admiralty,  vol.  1,  p.  140. 

3.  jMultiplicity  of  Suits — Equity  in  a  suit  to  foreclose  a  chattel  mortgage 
makes  an  end  of  all  matters  of  litigation  between  the  parties  growing  out  of  the 
relation  of  mortgagor  and  mortgagee.  If  the  proceeds  of  the  sale  of  the  mort- 
gaged property  falls  short  of  satisfying  the  debt,  the  mortgagee  may  have  a  de- 
cree for  the  residue;  or,  if  there  should  be  a  surplus  it  may  be  awarded  to  the 
mortgagor.^^ 

4.  Adverse  Possessiox,  Limitation's  and  Laches — a.  Time  of  Accrual  of 
Right. — The  mortgagee  cannot  institute  his  foreclosure  suit  until  after  the  debt 
secured  by  his  mortgage  becomes  due.^" 

b.  Operation  as  Bar. — The  right  to  foreclose  may  be  lost  by  laches  or  barred  by 
a   statute   of   limitations.^s 

c.  Adverse  Possession. — A  mortgagee  does  not  claim  as  owner  of  the  prop- 
ertv.  The  possession  of  the  mortgager  is  not  adverse,  but  under  the  mortgagee. 
And,  although  slave  property  is  movable,  and  may  be  carried  away  or  fraudu- 
lently concealed  from  the  pursuit  of  the  mortgagee,  such  acts  cannot  be  alleged 
in  a  court  of  equity  as  an  adverse  possession,  vrhich  will  defeat  the  lien  of  the 
creditor  after  two  years,  in  analogy  to  the  limitation  of  actions  at  law  for  taking 
and  carrying  away  or  converting  to  one's  own  use  the  property  of  another.^" 

5.  Parties — a.  Plaintiff. — A  bill  foreclosing  a  chattel  mortgage  cannot  be 
maintained  by  an  assignee  who  receives  an  assignment  of  the  property  only  as 


mortgaged  property  upon  default  of  pay- 
ment and  within  ninety  days  thereafter, 
a  remedy  in  case  of  such  default  is  pro- 
vided by  express  statutory  enactment, 
§  3460,  Compl.  Laws  Utah,  1888.  Broom 
V.  Armstrong.  137  U.  S.  266.  280,  34  L. 
Ed.    648. 

35.  Jurisdiction. — United  States  v.  New 
Orleans  Railroad,  12  Wall.  362,  364,  20 
L.   Ed.   434. 

36.  Multiplicity  of  suits. — Bronm  v. 
Armstrong,  137  U.  S.  266,  275,  34  L.  Ed. 
648.  See  ante,  "Nature  and  Availability,'" 
V.   D,   1. 

Utah. — The  statutes  of  Utah  with  re- 
gard to  foreclosure  expressly  limits  the 
mortgagee  to  that  one  action.  Its  lan- 
guage is:  "There  can  be  but  one  action 
for  the  *  *  *  enforcement  of  any  right 
*  *  *  secured  by  mortgage  upon  *  *  * 
personal  property."  Broom  v.  Armstrong, 
137   U.    S.   266.  278.  279.   34   L.   Ed.   648. 

37.  Time  of  accrual  of  right. — Broom  v. 
Armstrong,  137  U.  S.  266,  276,  277,  34  L. 
Ed.   648. 

38.  Operation  as  bar. — Metropolitan 
Bank  v.  St.  Louis  Dispatch  Co.,  149  U.  S. 
436,    448,    37    L.    Ed.    799. 

Delay  for  eight  years  to  foreclose  a 
chattel  mortgage  upon  property  adversely 
claimed  is  such  laches  as  bars  a  suit  in 
equity.  Metropolitan  Bank  v.  St.  Louis 
Dispatch  Co.,  149  U.  S.  436,  448,  37  L. 
Ed.    799. 

Eight  years  after  the  right  of  action 
accrued    a    bill    in    equity    to    foreclose    a 


mortgage  of  the  plant  and  good  will  of 
a  newspaper  published  in  Missouri;  aiirl 
of  the  accompanj'ing  membership  in  the 
Western  Associated  Press,  was  filed. 
During  said  period  of  eight  years  the  prop- 
erty had  been  sold  and  the  original  plant 
worn  out  and  a  new  one  put  in  its  place. 
It  was  held,  the  statute  of  limitations  of 
that  state  barred  the  suit  so  far  as  it  was 
based  upon  the  theory  of  a  conversion  of 
the  property  by  the  defendant;  and  that 
laches  barred  it  so  far  as  it  proceeds  upon 
the  theory  that  the  plant,  the  good  will 
and  the  membership  ought  on  equitable 
principles  to  be  held  subject  to  the  lien 
of  the  mortgage.  A  court  of  equit}^  will 
refuse  to  aid  a  complainant  who  sleeps  sO' 
long  upon  his  rights,  and  shows  no  ex- 
cuse for  his  laches.  Metropolitan  Bank 
V.  St.  Louis  Dispatch  Co.,  149  U.  S.  436, 
37    L.    Ed.    799. 

Under  the  statute  of  Utah  a  suit  to 
foreclose  a  chattel  mortgage,  commenced 
witliin  the  ninety  days  provided  by  stat- 
ute for  the  lien  to  continue  in  force  after 
the  maturity  of  the  debt  secured  bj^  the 
mortgage,  may  be  prosecuted  until  the 
rights  of  the  mortgagee  with  respect  to 
the  mortgaged  property  are  perfected  by 
decree  and  sale.  Broom  v.  Armstrong,  137' 
U.  S.  266,  34  L.  Ed.  648.  See  post,  "Lis 
Pendens,"   V,  D,  7. 

39.  Union  Bank  v.  Stafford.  12  How. 
327.  341,  13  L.  Ed.  1008.  See  the  title- 
LTMTTATTON  O^^  ACTIONS  AND  AD- 
VERSE  POSSESSION. 
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security  until  its  profits  should  pay  a  debt  due  to  him  and  which  has  since  been 
paid.  That  debt  being  extinguished,  he  has  no  right,  as  owner,  to  claim  an  ac- 
count of  further  profits  from  the  holder  of  the  property.'*'^ 

b.  Defendant. — The  necessary  parties  defendant  to  a  suit  to  foreclose  a  chat- 
tel mortgage  must  be  brought  before  the  court.'*  ^ 

c.  Poiver  of  Court  to  Make  Parties. — Whether,  in  a  suit  brought  by  the  mort- 
gagee, the  court,  at  the  suggestion  of  the  morigagor,  or  of  the  mortgagee,  or  of 
the  defendants,  might,  in  its  discretion,  and  for  the  purpose  of  preventing  mul- 
tiplicity of  suits  or  miscarriage  of  justice,  permit  or  order  the  mortgagor  to  be 
joined,  either   as  a  plaintiff  or   as  a  defendant  ?■*- 

6.  Conditions  PRKCiiDKNT  to  Suit — a.  Demand. — A\'here  a  corporation  is 
insolvent,  and  has  no  fund  at  the  place  where  its  bonds  are  payable,  demand  of 
payment  at  such  place  need  not  be  made  before  suit  brought  to  foreclose  its 
mortgages  executed  to  secure  the  bonds.-*^ 

b.  Notice  and  Opportunity  to  Defend. — The  equity  of  redemption  in  mort- 
gaged chattel  praperty  is  unextinguished  by  legal  proceedings  which  are  wholly 
void  and  inoperative  as  to  certain  defendants  for  want  of  notice. ■*■* 

7.  Lis  Pendens. — Under  the  statutes  of  seme  of  the  states,  the  doctrine  of 
lis  pendens  applies  to  a  suit  to  foreclose  a  chattel  mortgage.^^ 


40.  Plaintiff.— Wilbur  v.  Almy,  12  How. 
180.   13   L.   Ed.  944. 

41.  Parties  defendant. — iSIetropolitan 
Bank  V.  St.  Louis  Dispatch  Co.,  149  U. 
S.  436,  37   L.  Ed.   799. 

Whether  a  membership  in  the  Western 
Associated  Press  was  subject  to  the  lien 
of  a  chattel  mortgage  covering  the  news- 
paper plant,  its  franchises,  rights,  privi- 
leges, etc.,  ie  a  question  that  ought  not  to 
be  determined  in  a  foreclosure  suit,  in  the 
absence  of  the  association  as  a  party. 
Metropolitan  Bank  v.  St.  Louis  Dispatch 
Co..   149    U.   S.   436.   37    L.   Ed.   799. 

42.  Power  of  court  to  make  parties. — 
Waterman  v.  Mackenzie,  138  U.  S.  2'y:l. 
261,  34    L.    Ed.   923. 

43.  Demand.— Shaw  v.  Bill,  95  U.  S. 
10,   24   U    Ed.   333. 

44.  Notice  and  opportunity  to  defend. 
—Dean  v.  Nelson,  10  Wall.  loS,  19  L.  Ed 
920. 

A  mortgage  given  to  secure  a  note 
given  for  the  purchase  price  of  stock  in 
a  company  sold  at  its  par  value,  the  con- 
sideration to  be  paid  out  of  the  net  re- 
ceipt of  earnings  of  the  stock,  received 
quarterly  by  the  company,  with  the  con- 
dition that  the  principal  should  become 
due  if  the  installments  were  not  regu- 
larly paid,  being  given  upon  the  grantee's 
intePest  as  a  stockholder  in  the  nroporty 
of  the  company,  the  equity  of  redemption 
is  not  extinguished  by  proceedings  to 
foreclose  the  same  during  the  war.  if 
such  proceedings  were  taken  within  the 
Union  lines,  whilst  the  defendants  were 
absent  in  the  Confederate  lines  and  were 
prohibited  from  entering  the  Union  linos. 
Dean  v.  Nelson.  10  Wall.  158,  19  L.  Ed. 
926. 

45.  Lis  pendens. — Broom  v.  .Vrmstrong, 
137   U.    S.    266,    34    L.    Ed.    648. 

"Under  the  Utah  statutes  the  rule  of  lis 
pendens  applies  to  an  action  to  foreclose 
a  mortgage  of  personal  property,  as  well 


as  to  a  similar  action  resoecting  real  es- 
tate." Broom  v.  Armstrong,  137  U.  S. 
266,  279,  34  L.  Ed.  648. 

A  purchaser  havine  full  notice  actual 
and  constructive  of  a  chattel  mortgage 
and  of  the  dependency  of  a  suit  to  fore- 
close brought  before  the  expiration  of  the 
lien,  takes  subject  to  the  rights  of  the  mort- 
gagee under  his  mortgage  and  subject  to 
the  decree  in  the  foreclosue  suit,  notwith- 
standing it  was  rendered  after  the  lien 
had  expired.  Broom  v.  Armstrong,  137 
U.  S.  266,  34  L.  Ed.  648. 

A  mortgagee  of  such  purchaser,  with 
like  notice  can  have  no  superior  rights  in 
the  premises.  Broom  v.  Armstrong,  137 
U.   S.   266,  34   L.    Ed.   648. 

The  foreclosure  action  having  been 
commenced  by  the  mortgagee  while  the 
lien  of  the  mortgage  was  good  as  against 
creditors  (and  purchasers),  it  kept  the 
lien  alive,  and  continued  it  until  the  de- 
cree and  sale  under  it  perfected  his  right 
with  respect  to  it,  and  passed  the  title 
to  the  purchaser.  The  court  said:  "We 
think  this  conclusion  follows,  necessarily, 
from  the  very  nature  of  the  proceeding 
directed  by  the  Utah  statute.  It  is,  in  its 
primary  and  controlling  character,  an  ac- 
tion brought  by  the  creditor  against  the 
specific  propcrtj'  which  has  been  mort- 
gaged to  him  by  his  debtor,  to  have  it 
seized  and  sold  for  the  payment  of  his 
debt.  Its  object  is  to  reach  the  property 
to  which  the  lien  attaches,  and  dispose 
of  it  by  sale,  in  whatever  hands  it  may 
be  found,  whether  in  the  mortgagor's,  in 
those  of  third  persons,  or  in  those  of  the 
mortgagee  himself."  Broom  v.  .Arm- 
strong.'137  U.   S.   266.  278,   34  L.   Ed.    64S. 

Proceeding  in  rem. — The  foreclosure 
acti'  n  (under  the  Utah  statute)  is  a  pro- 
ceeding in  rem,  as  much  so  as  an  attach- 
ment suit  against  the  property  of  an 
absent  debtor,  or  a  suit  instituted  to  parti- 
tion   real    estate.      And    the    property    is 
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8.  ReferExce  axd  Accounting. — Ordinarily,  a  reference  to  a  master  before 
the  final  decree  would  be  the  formal  method  to  pursue,  but  where,  from  over- 
sight for  other  cause,  this  has  been  omitted,  the  parties  may  certainly  agree  to 
submit  the  matter  to  the  court,  upon  a  statement  of  facts,  after  the  decree.^^ 

Accounting'  as  Affecting  Nature  of  Action. — See  ante,  "Action  at  Law 
Not  Equitable. ■■   \".  C,   1.  a. 

9.  Decree. — Finality  of  Decree. — See  the  title  Appeal  and  Error,  vol.  1, 
p.  333. 

Form. — See  post,  "Surrender  of  Property  or  Recovery  of  A'alue,"  V.  D.  10. 

10.  Surrender  of  Property  or  Recovery  of  Damages. — The  mortgaged 
property  is  given  up  or  taken  possession  of  by  the  mortgagee  usually  at  the 
time  of  the  decree;  and  if  not  surrendered  then,  its  value  at  that  time,  instead 
of  the  specific  property  mortgaged,  must  be  and  is  regarded  as  the  rule  of 
damages.  The  injury  is  in  not  giving  it  up  when  called  for  then,  or  in  not  then 
paying  the  mortgage,  and  not  in  receiving  it  some  years  before,  and  not  pay- 
ing its  value  at  that  time.'*" 

E.  Redemption — 1.  Right  to  Redeem. — Although  at  law  after  breach  of 
the  condition,  a  mortgagee  of  personal  property  has  an  absolute  title  thereto, 
the  mortgagor  or  one  standing  in  his  place  has  a  right  to  redeem  which  he  may 
enforce  in  a  court  of  equity.^^ 

2.  Accounting — a.  Rents  and  Profits. — A  mortgagee  must  account  for  the 
rents  and  profits  of  chattels,  the  possession  and  use  of  which  he  has  had.-*^ 

b.  Preservation  and  Employment  of  Property. — A  mortgagee  in  possession 
must  account  for  loss  caused  by  his  mismanagement  of  the  propertv.  If  the 
nature  of  the  property  permits,  he  is  bound  to  exercise  reasonable  diligence  in 
keeping  it  engaged  in  useful  employment,  so  as  not  only  to  pay  necessary  ex- 
penses, but  also  to  obtain  a  valuable  compensation  for  its  labor.^^ 


within  the  power  of  the  court  until  the 
judgment  or  decree  is  entered,  so  that 
the  lien  upon  it  may  be  enforced,  as  the 
statute  requires.  Broom  v.  Armstrong, 
137  U.  S.  266.  34  L.  Ed.  648.  citing  Pen- 
noyer  v.  Neff,  95  U.  S.  714.  24  L.  Ed. 
565. 

46.  Reference  and  accounting. — United 
States  r.  New  Orleans  Railroad,  12  Wall. 
36-?,    20   L.    Ed.    434. 

47.  Surrender  of  property  or  recovery 
of  damages. — Fowler  v.  ]\Ierrill,  11  How. 
375,    13    L.    Ed.    736. 

The  decree  of  the  circuit  court  being 
that  the  purchasers  at  the  sheriff's  sale 
should  either  surrender  the  property  to 
the  prior  mortgagee,  or  pay  the  value 
thereof,  such  value  was  properly  com- 
puted as  it  was  at  the  time  of  rendering 
the  decree.  Fowler  v.  ]\Ierrill,  11  How. 
375.   13   L.   Ed.  736. 

"This  is  not  trover  or  trespass  for  the 
taking  of  it  originally,  but  a  bill  in  chan- 
cery to  foreclose  the  redemption  of  it  by 
a  decree,  and  hence  its  value  at  the  time 
of  the  decree  is  the  test  of  what  the  mort- 
gagee loses,  if  the  property  is  not  then 
surrendered."  Fowler  v.  Merrill,  11  How. 
375.    397.    13    L.    Ed.    736. 

The  hire  of  the  slaves  was  properly 
charged  as  commencing  when  the  prior 
mortgagee  filed  his  bill  for  a  foreclosure. 
Fowler  V.  Merrill,  11  How.  375,  13  L. 
Ed.    736. 

48.  Right     to     redeem. — Thompson      v. 


Fairbanks.  196  U.  S.  516,  49  L.  Ed.  577. 
See  Bennett  t'.  Butterworth.  12  How.  367, 
13    L.   Ed.    1026. 

49.  Rents  and  profits.— Bennett  r.  But- 
terworth,  12   How.  367,  13  L.   Ed.  1026. 

Louisiana. — It  seems  that  where  a 
mortgagee  obtains  the  release  of  mov- 
ables, subject  to  his  mortgage,  which  had 
been  seized  under  writ  of  sequestration  in 
Louisiana,  by  giving  security,  he  is  not 
chargeable  with  the  revenues  derived  from 
it  a  proper  use  of  them.  And  certainly 
where  in  the  suit  as  determined  on  an  ac- 
counting it  appears  that  the  net  proceeds 
of  the  sale  of  such  movables  were  insuffi- 
cient to  pay  the  mortgage  debt  after  dis- 
charging other  prior  liens.  Baldwin  v. 
Black,   119   U.   S.    643.   30    L.   Ed.    530. 

50.  Preservation  and  employment  of 
property. — Bennett  z'.  Butterworth,  12 
How.    367,    13    L.    Ed.    1026. 

Slaves. — Where  slaves  are  in  the  pos- 
session of  a  mortgagee,  who  renders  an 
account  of  the  profits  of  their  labor  and 
the  expenses  which  he  has  incurred  on 
their  behalf,  he  must  be  held  bound  to 
exercise  a  reasonable  diligence  in  keeping 
them  engaged  in  useful  employments,  so 
as  not  only  to  pay  their  necessary  ex- 
penses, but  also  to  obtain  a  reasonable 
compensation  for  their  labor.  Bennett  t'. 
Butterworth,  12  How.  367,  13  L.  Ed.  1026. 

It  is  not  a  sufficient  excuse  for  allow- 
ing them  to  remain  idle,  to  say  that  he 
manages  them  as  they  had  been  managed 
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c.  Expenses  in  Behalf  of  Property. — A  mortgagee  having  the  possession  and 
use  of  chattels,  is  entitled  to  be  credited  by  the  reasonable  expenses  he  has  in- 
curred on  their  behalf."^'^ 


CHATTELS  REAL.— See  note  1. 

CHEATING. — See  the  title  False  Pretenses  and  Cheats. 

CHECK. — See,  also,  the  title  Bills,  Notes  and  Checks,  ante.  p.  257.  "A 
check  is  a  brief  draft  or  order  on  a  bank  or  banking  house,  directing  it  to  pa\ 
a  certain  sum  of  money. "- 

CHEROKEE.— See  the  title  Indians. 

CHICORY.— See  note  3. 

CHICKASAWS.— See  the  title  Indians. 

CHILD— CHILDREN.— See,  also.  Issue.  And  see  the  titles  Shellev'-- 
Case   (Rule  in)  ;  Wills.     See  note  4. 


by  their  former  master,  the  mortgagor. 
Bennett  v.  Butterworth.  12  How.  367.  13 
L.    Ed.   1026. 

51.  Expenses  in  behalf  of  mortgaged 
property. — Bennett  v.  Butterworth,  12 
How.  367,   13   L.    Ed.   1026. 

Mode  of  stating  account. — Where  the 
account  of  the  master  charged  the  mort- 
gagee with  a  certain  sum  for  the  hire  of 
slaves,  of  which  he  had  possession,  ex- 
clusive of  clothing,  medical  treatment  or 
other  expenses,  it  was  a  correct  mode  of 
stating  the  account.  Bennett  v.  Butter- 
worth.   13   How.   367,    13    L.    Ed.    1026. 

If  the  mortgagee  is  charged  with  their 
hire  from  a  period  commencing  three 
months  after  the  death  of  the  mortgagor, 
he  is  not  charged  too  much.  Bennett  r'. 
Butterworth,  12  How.  367,  13  L.  Ed. 
1026. 

Exceptions  to  the  master's  report  be- 
cause of  his  omission  to  allow  charges 
for  the  superintendence  and  management 
of  the  slaves,  and  charges  for  commis- 
sion, items  which  would  amount  to  only 
a  small  sum,  if  the  mortgagee  were  en- 
titled to  an  equitable  allowance  for  the 
services  stated,  are  not  of  the  character 
to  require  reversal  of  the  decree.  Ben- 
nett V.  Butterworth,  12  How.  367,  13  L. 
Ed.    1026. 

1.  Chattels  real. — Tn  Hyatt  v.  Vin- 
cennes  Nat.  Bank,  113  U.  S.  408,  41"),  28 
L.  Ed.  1009,  it  is  said:  "Blackstone  de- 
fines chattels  real,  according  to  Sir  Ed- 
ward Coke,  1  Inst.-  118,  to  be  such  as  con- 
cern, or  savor  of,  the  realty,  as  terms  for 
years  of  land,  and  says  they  are  called 
real  chattels,  as  being  interests  issuing 
out  of,  or  annexed  to,  real  estates,  of 
which  they  have  one  quality,  viz.,  immo- 
bility, which  denominates  them  real,  but 
want  the  other,  viz.,  a  sufficient  legal  in- 
determinate duration,  which  want  it  is 
that  constitutes  them  chattels.  2  Bl. 
Comm.  386.  Chancellor  Kent  says,  2 
Kent,  342:  'Chattels  real  are  interests 
annexed  to  or  concerning  the  realty,  as  a 
lease  for  years  of  land;  and  the  duration 
of  the  term  of  the  lease  is  immaterial, 
provided  it  be  fixed  and  determinate,  and 
there   be   a  reversion   or   remainder   in   fee 


in  some  other  person.'"  See,  also,  Ly- 
coming Fire  Ins.  Co.  v.  Haven.  95  U.  S. 
242,  2.51.  24  L.  Ed.  473.  See,  generally. 
the  titles  ESTATES;  LANDLORD  AND 
TENANT. 

2.  Rogers  v.  Durant,  140  U.  S.  298,  301, 
3.5    L.    I'd.    481. 

3.  Chicory. — See  Arthur  v.  Herold,  100 
U.  S.  7.5,  25  L.  Ed.  568.  And  see,  gen- 
erally, the  title  REVENUE   LAWS. 

4.  Child— Children.— In  Weatherhead 
V.  Baskcrville.  11  How.  329.  358,  13  L. 
Ed.  717,  it  is  said:  "Children  has  a  legal 
significancy,  extending,  as  the  case  may 
be.  to  grandchildren  and  even  illegitimate 
children,  but  never  permitting  the  term 
sons  to  be  substituted  for  it,  unless  such 
shall  be  the  plain  intention  of  a  testator 
in  his  will  in  favor  of  sons  to  the  ex- 
clusion   of   daughters." 

Under  the  act  of  congress  passed  on 
the  2d  of  June,  1832,  providing  for  the 
relief  of  certain  surviving  officers  of  the 
Revolution,  and  its  several  supplements, 
the  word  children  in  the  act  embraces  the 
grandchildren  of  a  deceased  pensioner, 
whether  their  parents  died  before  or  after 
his  decease.  And  they  are  entitled,  per 
stirpes,  to  a  distributive  share  of  the  de- 
cease parent's  pension.  The  court  said: 
"But  should  the  word  children,  as  used 
in  these  statutes,  be  more  restricted  than 
when  used  in  a  will?  In  the  construc- 
tion of  wills,  unless  there  is  something  to 
control  a  different  meaning,  the  word 
children,  is  often  held  to  mean  grandchil- 
dren. There  is  no  argument  which  can 
be  drawn  from  human  sympathy,  to  ex- 
clude grandchildren  from  the  bounty, 
whether  we  look  to  the  donors  or  to  the 
chief  recipient."  Walton  v.  Cotton,  19 
How.    355,   358,    15    L.    Ed.   658. 

Tn  a  marriage  settlement,  the  words 
child  or  children  of  said  intended  mar- 
riage were  held  not  to  include  grand- 
children. The  court  said:  "But  the  legal 
construction  of  the  word  children  accords 
with  its  popular  signification,  namely,  as 
designating  the  immediate  offspring.  See 
Jarman  on  Wills,  51.  It  is  true,  in  the 
construction  of  wills.  where  greater 
latitude   is  allowed,   in   <  rder   to   effect   the 


768 


CHINA. 


CHILLING  BIDDING.— See  the  title  Auctions  and  Auctioneers,  vol.  2, 
p.  746. 

CHINA.— See  note  1 


obvious  intention  of  the  testator,  grand- 
children have  been  allowed  to  take,  un- 
•der  a  devise  'to  my  surviving  children.' 
But  even  in  a  will,  this  word  will  not  be 
construed  to  mean  grandchildren,  unless  a 
strong  case  of  intention  or  necessary  im- 
plication requires  it.  Hence  it  is  decided, 
that  a  power  of  appointment  to  children 
will  not  authorize  an  appointment  to 
grandchildren.      Robinson    v.    Hardcastlc, 


2  Bro.  Ch.,  344;  4  Kent.  Com.,  345.  In 
Reeves  f.  Brymer,  it  is  said  by  Lord  AI- 
\  anley.  that  'children  may  mean  grand- 
children when  there  can  be  no  other-  con- 
struction, but  not  otherwise.'  4  Ves., 
697."  Adams  v.  Law,  17  How.  417,  421, 
15   L.   Ed.   149. 

1.  China. — See  Arthur  v.  Jacoby,  103  U. 
S.  677,  26  L.  Ed.  454.  And  see.  general!}', 
the  title  REVENUE  LAWS. 


CHINESE  EXCLUSION  ACTS. 

1!V    JAM  lis    F      MINOR 

I.    Power  to  Exclude  or  Expel,  and  Exercise  Thereof,  769. 

A.  Power  of  Congress,  709. 

B.  Course  of  Legislation    and  Repeal.  771. 

C.  Delegation   of   Authority  to   Ministerial   Olificers,   771. 

II.    Classes  Excluded,   772. 

A.  In  General.  772. 

B.  Domiciled  Chinese  Merchants,  772. 

C.  Laborers,  77?) 

D.  Citizens  of  the  I'nitcd  States,  77?>. 

E.  Wife  or  Minor  Child  of  Person  Entitled  to  Enter,  77Z. 

in.    Procedure,  774. 

A.  Jn  General.  774. 

B.  Provisions  for  Registration  and  Identification,  774. 

1.  Certificate  of  Residence.  774. 

a.  Constitutionality  of  Requirement  and  Effect  of  Treaty,  774. 

b.  Presumption   from  Absence  of  Certificate,  77b. 

c.  Scope  of  Requirement.  776. 

2.  Certificates  of   Identity,   776. 

a.  For  Entry  of  IVrsons  Entitled  Other  than  Laborers,  776. 

b.  To  Preserve  Right  to  Rcadmittance,  778. 

(1)  Of  Laborers,  77S. 

(2)  Of  Others  than   Laborers,  779. 

C.  Evidence  Generally,  780. 

D.  Finality  of  Decision  of  Ministerial  Offtcers,  780. 

E.  Appeals  and  Certiorari,  781. 
IV.   Privilege  of  Transit,  783. 

CROSS  REFERENCES. 

See  the  titles  AltKns,  vol.  1,  p.  210.  and  the  references  there  made;  Consti- 
tutional Law;    Courts;    District  and  Prosecuting  .\ttornivv;    Extortion. 

Chinese  as  citizens,  see  the  titles  Citizenship;  Naturalization  .A.s  to  extor- 
tion by  inspector,  see  the  title  Extortion.  As  to  fees  of  district  attorney  for 
defending  habeas  corpus  proceeding  in  Chinese  exclusion  cases,  see  the  title  Dis- 
trict and  Prosecuting  Attorney. 

I.    Power  to  Exclude  or  Expel,  and  Exercise  Thereof. 

As  to  admission  or  exclusion  of  aliens  generally,  see  the  title  Alii-n'S,  vol  1, 
p.  210,  where  a  fuller  citation  of  cases  may  be  found,  as  only  those  are  treated 
and  cited  here  which  in  terms  a]iply  to  Chinese.  Many  cases  state  the  law  in 
general  terms  applicable  to  all  aliens  alike,  as  well  as  Chinese,  and  will  be  there 
found. 

A.  Power  of  Congress. — See  post,  "Classes  Excluded,"  II.  Congress  has 
power  to  provide  for  excluding  or  expelling  Chinese,  even  in  contravention  of  a 
treaty,^  but  the  general  and  settled  principles  of  international  domicile  are  to  be 

1.  Power  of  congress  to  exclude  or  ex-  "The  right  of  a  nation  to  expel  or  de 
pel. — United  States  v.  Gue  Lim,  176  U.  port  (Chinese)  foreigners  who  have  not 
S.  459,  404,  44  L.  Ed.  544;  Wong  Wing  :'.  been  naturalized  or  taken  any  steps  to- 
United  States,  163  U.  S.  228.  41  L.  Ed.  ward  becoming  citizens  of  a  country,  's 
140;  The  Chinese  Exclusion  Case,  130  U.  as  absolute  and  unqiiaiilied  as  the  right 
S.  581,   32   L.    Ed.    1068.  to    prohibit   and    prevent     their      entrance 

(769) 

3  U  S  Enc— 49 


770 


CHIXESE  EXCLUSIOX  ACTS. 


kept  in  view  in  construing  the  effect  of  acts  of  congress  on  such  treaties. 2  Con- 
gress, under  the  power  to  exch.ide  or  expel  ahens.  might  have  directed  any 
Chinese  laborer,  found  in  the  United  States  without  a  ceriihcate  of  residence,  to 
be  removed  out  of  the  country  by  executive  officers,  without  judicial  trial  or  ex- 
amination, just  as  it  might  have  authorized  such  officers  absolutely  to  prevent 
his  entrance  into  the  country.  But  congress  has  not  undertaken  to  do  this,  and 
he  is  entitled  to  the  protection  of  the  laws  as  long  as  he  is  permitted  to  remain.-' 
And  the  Chinese  Exclusion  Acts  are  not  internal  revenue  or  customs  laws.-* 

License  to  Return,  upon  Leaving  United  States,  Revocable. — Whatever 
license,  therefore,  Chinese  laborers  might  have  obtained,  previouv  to  the  act  of 
Oct.  1,  1888.  to  return  to  the  United  States  after  their  departure  thence,  was 
held  at  the  will  of  the  government,  revocable  at  any  time  at  its  pleasure.^  And  a 
ri"-ht  conferred  upon  a  Chinese  laborer,  by  a  certificate  issued  in  pursuance  of 
previous  laws,  to  return  to  the  United  States,  could  be  taken  awa}-  by  a  subse- 
quent act  of  congress.*' 


into  tfie  countr3^"  Dissenting  opinion  in 
United  States  f.  Wong  Kim  Ark,  169  U. 
S.  649.  726.  42  L.  Ed.  890,  citing  Fong  Yue 
Ting  V.  United  States,  149  U.  S.  693,  707, 
37   L.    Ed.   905. 

In  the  Cliinese  Exclusion  Case.  130  U.  S. 
581,  32  L.  Ed.  1068.  it  was  beld,  in  an 
elaborate  decision  by  Mr.  Justice  Field, 
that  the  act  excluding  Chinese  laborers 
from  the  United  States  was  a  constitu- 
tional exercise  of  legislative  power;  that, 
so  far  as  it  conflicted  with  existing 
treaties  between  the  United  States  and 
China,  it  operated  to  that  extent  to  abro- 
gate them  as  part  of  the  municipal  law  of 
the  United  States.  Wong  Wing  z\  United 
States.  163  U.  S.  228,  230.  41  L.  Ed.  140. 

2.  Construction  in  connection  with 
treaties. — The  status  of  domicil  in  respect 
of  natives  of  one  country  domiciled  in  an- 
other is  a  matter  of  international  concern, 
and  the  acts  of  congress  are  to  be  con- 
sidered in  view  of  general  and  settled 
principles  upon  that  subject,  in  arriving 
at  a  conclusion  as  to  the  operation  upon 
the  treaties  with  China,  designed  by  con- 
eress  in  those  enactments.  Ean  Ow  Bew, 
141   U.  S.   583,   588,  35  L.   Ed.   868. 

Section  6  of  the  Chinese  Exclusion  Act 
of  1884.  ch.  220,  23  Stat.  115.  must  be  con- 
strued in  connectir-n  with  the  treaty  con- 
cluded between  this  country  and  China 
in  November,  1880,  22  Stat.  826.  United 
States  V.  Cue  Lim.  176  U.  S.  459,  462,  44 
L.  Ed.  544.  See  post.  "Domiciled  Chinese 
^.lerchants."    II,    B,    et    passim. 

3.  Judicial  trial  or  examination — Pre- 
tecticn  cf  laws. — Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  728,  37  L. 
Ed.    905. 

Chinese  laborers,  therefore.  like  all 
other  aliens  residing  in  the  United  States 
-or  a  shorter  or  longer  time,  are  entitled, 
so  long  as  they  are  permitted  by  the  gov- 
ernment of  the  United  States  to  remain 
in  the  country,  to  the  safeguards  of  the 
constitution,  and  to  the  protection  of  the 
laws,  in  regard  to  their  rights  of  person 
and  of  property,  and  to  their  civil  and 
criminal  responsibility.  But  they  con- 
tinue to  be  aliens,    lavrng  taken  no  steps 


towards  becoming  citizens  and  being  in- 
capable of  becoming  such  tmder  the 
naturalization  laws;  and  therefore  remain 
subject  to  the  power  of  congress  to  ex- 
pel them,  or  to  order  them  to  be  removed 
and  deported  from  the  country,  whenever 
in  its  judgment  their  removal  is  neces- 
sary or  expedient  for  the  public  interest. 
Fong  Yue  Ting  v.  United  States,  149  U. 
S.  698,  724,  37  L.  Ed.  905.  See,  also,  Lera 
Moon  Sing  z\  United  States,  158  U.  S. 
538,   547,  39   L.   Ed.   1082. 

Chinese  persons,  born  out  of  the  United 
States,  remaining  subjects  of  the  Em- 
peror of  China,  and  not  having  become 
citizens  of  the  United  States,  are  entitled 
to  the  protection  of.  and  owe  allegiance 
to.  the  United  States,  so  long  as  they  are 
permitted  by  the  United  States  to  reside 
here;  and  are  "subject  to  the  jurisdiction 
thereof,"  in  the  same  sense  as  all  other 
aliens  residing  in  the  United  States. 
United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  42  I-  Fd  SPn-  Yirk  Wo  zi.  Hop- 
kins, 118  U.  S.  3.56,  30  L.  Ed.  220:  Lau  Ow 
Bew  7'.  United  States,  144  U.  S.  47,  61,  62. 
36  L.  Ed.  340;  Fong  Yue  Ting  v.  Unit.-d 
States.  149  U.  S.  698.  724,  37  L.  Ed.  905; 
Lem  Moon  Sing  v.  United  States,  158  U. 
S.  538,  547.  39  L.  Ed.  1082;  Wong  Wing 
V.  United  States.  163  U.  S.  228,  238,  41  L. 
Ed.  140;  Downes  f.  Bidwell,  182  U.  S. 
244,    283,    45    L.    Ed.    1088. 

4.  Not  revenue  or  customs  laws. — The 
Chinese  Exclusion  Acts  have  no  refer- 
ence to  the  subject  of  revenue,  but  are 
designed  to  exclude  persons  of  a  particit- 
lar  race  from  the  territory  of  the  United 
States.  Clearly,  Chinese  inspectors  pro- 
ceeding under  the  acts  providing  for  their 
appointment,  have  no  connection  with 
the  revenue  system  of  the  government, 
although  the  execution  of  the  acts  re- 
ferred to  is  committed  to  the  treasury  de- 
partment. Thej'  are  not  internal  revenue 
or  customs  laws.  Williams  v.  United 
States.   168   U.    S.   382,  388.   42    L.    Ed.    509. 

5.  Revocability  of  license  to  return. — • 
The  Chine-=e  Exclusion  Case,  130  U.  S. 
581.    609,    32    L.    Ed.    1068. 

6.  Certificate   revocable. — Wong    Wing 
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B.  Course  of  Legislation,  and  Repeal.— The  Chinese  Exclusion  Acts 
were  not  impliedly  repealed  by  the  Chinese  treaty  of  1894,  merely  because  not 
continued  in  force  by  express  words,  or  because  it  failed  to  prescribe  any  ju- 
dicial procedure  for  deportation.  It  was  not  intended  to  cover  the  entire  sub- 
ject." It  does  not  follow  that  the  treaty  of  1894  should  be  construed  as  covering 
the  whole  subject  of  Chinese  exclusion,  because  of  its  failure  to  prescribe  any 
judicial  procedure  for  deportation,  or  to  continue  in  force. any  prior  statute  on 
that  subject.^ 

Effect  of  Failure  of  Treaty  to  Which  Act  Refers. — The  act  of  Sept.  13, 
1888,  ch.  1015,  25  Stat.  L.  476,  having  been  passed  with  express  reference  to  a 
pendino^  treaty,  which  never  took  effect,  quaere,  whether  any  of  its  provisions  ever 
had  the  force  of  law.^ 

C.  Delegation  of  Authority  to  Ministerial  Officers.— See  post,  "Proce- 
dure," III.  See  the  title  Aliens,  vol.  1,  p.  250.  Congress  has  the  power  to  in- 
trust the  final  determination  of  the  facts  upon  which  the  individual  is  to  be 
expelled,  to  an  executive  officer. lo  Whatever  may  be  the  ultimate  rights  of  a  per- 
son seeking  to  enter  the  country  and  alleging  that  he  is  a  citizen,  it  is  within  the 
power  of  congress  to  provide  at  least  for  a  preliminary  investigation  by  an  in- 
spector, and  for  a  detention  of  the  person  until  he  has  established  his  citizenship 


V.  United  States.  163  U.  S.  228.  230,  41  L. 
Ed.  140;  The  Chinese  Exclusion  Case.  130 
U.   S.   581,  32  L.   Ed.   1068. 

7.  Exclusion  acts  not  repealed  by  treaty 
of  1894. — United  States  .7'.  Lee  Yen  Tai, 
185  U.  S.  213,  222,,  46  L.  Ed.  878;  Lee 
Ling  7A  Patterson,  186  U.  S.  168.  176,  46 
L.   Ed.   1108. 

The  twelfth  section  of  the  act  of  1882, 
amended  and  continued  in  force  as  above 
stated,  was  not  abrotjatcd  by  the  treaty 
with  China  proclaimed  December  8,  1894. 
22  Stat,  1210.  United  States  v.  Lee  Yen 
Tai,  185  U.  S.  213,  216,  46  L.   Ed.   878. 

"So  far  from  their  being  any  incon- 
sistency between  the  statute  and  treaty 
here  in  question,  the  twelth  section  of  the 
act  of  1882.  as  amended  in  1884  and  con- 
tinued in  force  for  ten  years  from  and 
after  the  passage  of  the  act  of  1892.  is  in 
absolute  harmony  with  the  treaty  and  can 
be  enforced  without  affecting  "or  impair- 
ing any  right  secured  by  the  treaty.  On 
the  contrary,  the  enforcement  of  that  sec- 
tion as  amended  will  serve  to  advance  the 
purpose  of  the  two  countries  in  respect 
of  Chinese  laborers,  as  avowed  in  the 
treaty  of  1894."  United  States  v.  Lee 
Yen  Tai.  185  U.  S.  213,  216,  222,  46  L. 
Ed.    878. 

8.  United  States  v.  Lee  Yen  Tai,  185 
U.    S.  213,  219.  46  L.   Ed.   878. 

"The  same  rules  have  been  applied 
where  the  claim  was  that  an  act  of  con- 
gress had  abrogated  some  of  the  pro- 
visions of  a  prior  treaty  between  the 
United  States  and  China.  Chew  Heong 
V.  United  States.  112  U.  S.  536,  r^^O.  28 
L.  Ed.  770.  In  that  case  it  was  held  that 
the  treaty  could  stand  with  the  subse- 
quent statutes,  and,  consequently,  it  was 
enforced."  United  States  v.  Lee  Yen  Tai, 
18;-    U.    S.   213.  22''.   46   L.    Ed.   878. 

9.  Effect   of  failure  of  treaty  to   which 


act  refers.— Li   Sing  v.  United  States,  180 
U.   S.   486.  488,  45   L.   Ed.   634. 

The  provisions  of  §  12  of  the  act  of 
September  13.  1888,  25  Stat.  476.  c.  1015, 
as  follows:  "And  the  collector  shall  in 
person  decide  all  questions  in  dispute, 
with  regard  to  the  right  of  any  Chinese 
passenger  to  enter  the  United  States,  and 
his  decision  shall  be  subject  to  review  by 
the  secretary  of  the  treasury,  and  not 
otherwise,"  never  became  a  law,  wliat- 
ever  may  be  the  case  as  to  other  sections 
of  that  act,  for  the  act  of  September  13, 
1888,  was  passed  to  take  effect  upon  the 
ratification  of  a  treaty  then  pending  be- 
tween the  United  States  and  the  Em- 
peror of  China,  and  it  is  conceded  that 
such  treaty  never  was  ratified.  Qu.-ere  as 
to  the  status  of  the  act  generaliv.  Li 
Sing  V.  United  States.  180  tl.  S.  486,  488, 
45  L.  Ed.  634.  See  generally,  the  title 
TREATIES. 

10.  Finality  of  decision  of  ministerial 
officer. — See  post  "Finality  of  Decision  of 
Ministerial  Officer,"  III.  D.  Fong  Yue 
Ting  V.  United  States,  149  U.  S.  698,  37 
L.  Ed.  90.5;  Wong  Wing  7-.  United  States. 
163  U.  S.  228,  41  L.  Ed.  140;  United  States 
7'.  Cue  Lim,  170  U.  S.  459,  464,  44  L.  Ed. 
544. 

Jurisdiction  is  given  to  the  collector  of 
the  port  over  the  right  of  a  Chinese  alien 
to  land,  and  necessarily  jurisdiction  is 
given  to  pass  on  the  evidence  presented 
to  establish  that  right.  He  may  determine 
the  validity  of  the  evidence,  or  receive 
testimony  to  controvert  it.  and  an  officer 
or  tribunal,  invested  with  jurisdiction  of 
a  niatter,  loses  not  that  jurisdiction  by  not 
giving  sufficient  wciglit  to  evidence,  or 
by  rejecting  proper  evidence,  or  by  ad- 
mitting that  which  is  improper.  Lee 
Lung  V.  Patterson,  186  U.  S.  168,  176,  4S 
L.    Ed.    1108. 
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in  some  reasonable  way.     If  the  person  satisfies  the  inspector,  he  is  allowed  to 
enter  the  country   without   further   trial. ^^ 

II.  Classes  Excluded. 

A.  In  General. — The  Chinese  Exclusion  Acts  operate  upon  two  classes 
— one  consisting  of  those  who  came  into  the  country  with  its  consent,  the  other 
of  those  who  have  come  into  the  United  States  without  their  consent  and  in 
disregard  of  the  law.  It  is  settled  that  it  is  within  the  constitutional  power  of 
congress  to  deport  both  of  these  classes,  and  to  commit  the  enforcement  of  the 
law  to  the  executive  officers. ^- 

B.  Domiciled  Chinese  Merchants. — See  the  title  Aliens,  vol.  1,  p.  246. 
The  acquisition  of  a  commercial  domicile  in  the  United  States,  by  a  subject  of 
the  Chinese  Emperor,  does  not  prevent  the  United  States  from  expelling  or  ex- 
cluding such  person  ;i3  but  §  6  of  the  Chinese  Restriction  Act  of  ^Nlay  6,  1882,  as 


11.  United  States  v.  Sing  Tuck,  194  U. 
S.   161,   168,   48   L.   Ed.  917. 

"The  ruling  in  United  States  v.  Won-j 
Kim  Ark,  169  U.  S.  649,  42  L.  Ed.  890, 
was  to  this  efifect:  'A  child  born  in  the 
United  States,  of  parents  of  Chinese 
descent,  who.  at  the  time  of  his  birth,  are 
subjects  of  the  Emperor  of  China,  but 
have  a  permanent  domicil  and  residence 
in  the  United  States,  and  are  there  carry- 
ing on  business,  and  are  not  employed  in 
any  diplomatic  or  official  capacity  under 
the  Emperor  of  China,  becomes  at  the 
time  of  his  birth  a  citizen  of  the  United 
States.'  It  is  impossible  for  us  to  hold 
that  it  is  not  competent  for  congress  to 
empower  a  United  States  commissioner  to 
determine  the  various  facts  on  which  citi- 
zenship depends  under  that  decision."  Chin 
Bak  Kan  v.  United  States,  186  U.  S.  193, 
200,    46    L.    Ed.    1121. 

12.  Entries  with  and  without  consent 
of  the  United  States.— Wong  Wing  v. 
United  States,  163  U.  S.  228,  234,  41  L. 
Ed.  140. 

There  is  nothing  in  the  act  of  1884 
whicli.  in  terms,  enumerates  and  provides 
for  the  admission  of  particular  classes  of 
persons.  It  speaks  in  the  sixth  section 
of  those  who  may  be  entitled  under  the 
treaty  or  under  the  act  to  come  within 
the  United  States,  but  the  act  does  not 
assume  to  enlarge  the  number  or  char- 
acter of  the  classes  specially  named  in 
the  treaty  as  entitled  to  admission. 
United  States  v.  Cue  Lim,  176  U.  S.  459, 
465,   44    L.    Ed.    544. 

"Merchants"  and  "laborers"  defined. — 
"For  the  first  time  in  the  history  of  legis- 
lation, having  for  its  purpose  the  ex- 
clusion of  certain  Chinese  from  the  coun- 
try, or  their  deportation  when  here  in  vio- 
lation of  the  statutes  of  the  United  States, 
and  the  admission  of  certain  others  to  the 
country,  or  giving  the  right  to  remain, 
congress,  by  the  act  of  May,  1S92,  as 
amended  November  3.  1893,  defined  those 
theretofore  designated  generally  as  mer- 
chants or  laborers:  'Sec.  2.  The  words 
"laborer"  or  "laborers."  wherever  used 
in  this  act,  or  in  the  act  to  which  this  is 


an  amendment,  shall  be  construed  to 
mean  both  skilled  and  unskilled  manual 
laborers,  including  Chinese  einploycd  in 
mining,  fishing,  huckstering,  peddlinu;. 
laundrymen  or  those  engaged  in  takmg, 
drying,  or  otherwise  preserving  shell  or 
other  fish  for  home  consumption  or  ex 
portation.  The  term  "merchant"  as  em 
ployed  herein  and  in  the  acts  of  which 
this  is  amendatory,  shall  have  the  follow- 
ing meaning  and  none  other:  A  mer- 
chant is  a  person  engaged  in  buying  and 
selling  merchandise,  at  a  fixed  place  of 
business,  which  business  is  conducted  in 
his  name,  and  who  during  the  time  he 
claims  to  be  engaged  as  a  merchant  docs 
not  engage  in  the  performance  of  any 
raarrcral  labor,  except  such  as  is  necessary 
in  the  conduct  of  his  business  as  such  mer- 
chant.' "  Tom  Hong  v.  United  States, 
193    U.    S.    517,    520,    48   L.    Ed.    772. 

13.  Commercial  domicile  dees  not  pre- 
vent exclusion  or  expulsion. — United 
States  V.  Wong  Kim  Ark,  169  U.  S.  649, 
699,    42    L.    Ed.    890. 

The  acts  of  congress,  known  as  the 
Chinese  Exclusion  Acts,  the  earliest  of 
which  was  passed  some  fourteen  years 
after  the  adoption  of  the  14th  constitu- 
tional amendment,  cannot  control  its 
meaning  or  impair  its  efifect,  bvit  must  be 
construed  and  executed  in  subordination 
to  its  provisions.  And  the  right  of  the 
United  States,  as  exercised  by  and  under 
those  acts,  to  exclude  or  expel  from  the 
country  persons  of  the  Chinese  race,  born 
in  China,  and  continuing  to  be  subjects 
of  the  Emperor  of  China,  though  having 
acquired  a  commercial  domicil  in  the 
United  States,  has  been  upheld  by  this 
court,  for  reasons  applicable  to  all  aliens 
alike,  and  inapplicable  to  citizens, 
whatever  race  or  color.  United  States  v. 
Wong  Kim  Ark.  169  U.  S.  649,  699,  42 
L.  Ed.  890,  citing  The  Chinese  Exclusion 
Case,  130  U.  S.  581.  32  L.  Ed.  1068;  Nishi- 
fnura  Ekiu  v.  United  States.  142  U.  S.  Got. 
35  L.  Ed.  1146;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  37  L.  Ed.  905;  Lem 
Moon  Sing  v.  United  States,  158  U.  S 
538,  39  L.  Ed.  1082;  Wong  Wing  t/.  United 
States,   163  U.   S.  228,  41   L.   Ed.  140. 
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amended  by  the  act  of  July  5,  1884,  did  not  apply  to  Chinese  merchants,  already 
domiciled  in  the  United  States,  who,  having  left  the  country  for  temporary  pur- 
poses, animo  revcrtendi,  seek  to  re-enter  it  on  their  return  to  their  business  and 
their  homes. ^•^  And  by  our  treaty  with  China,  Chinese  merchants  domiciled 
in  the  United  States,  had,  and  were  entitled  to  exercise,  the  right  of  free  egress 
and  ingress,  and  all  other  rights,  privileges  and  immunities  enjoyed  in  this  coun- 
try by  the  citizens  or  subjects  of  the  "most  favored  nation. "^^ 

Evidence. — ^.The  requirement  of  the  act  of  Nov.  3,  1893,  28  Stat.  L.  7,  that 
the  fact  of  the  Chinaman's  being  a  merchant  be  proved  by  the  testimony  of  two 
witnesses  other  than  Chinese,  is  constitutional."^ 

C.  Laborers. — The  result  of  the  legislation  respecting  the  Chinese  would 
seem  to  be  this,  that  no  laborers  of  that  race  shall  hereafter  be  permitted  to  en- 
ter the  United  States,  or  even  to  return  after  having  departed  from  the  country, 
though  they  may  have  previously  resided  therein  and  have  left  with  a  view  of 
returning." 

D.  Citizens  of  the  United  States. — If  a  Chinese  is  a  citizen  of  the  United 
States,  the  acts  of  congress,  known  as  the  Chinese  Exclusion  Acts,  prohibiting 
persons  of  the  Chinese  race,  and  especially  Chinese  laborers,  from  coming  into 
the  United  States,  do  not  and  cannot  appl\-  to  hini.^^ 

E.  Wife  or  Minor  Child  of  Person  Entitled  to  Enter.— The  Chinese  Ex- 


14.  Lau  Ow  Bew  v.  United  States.  144 
U.  S.  47,  59,  36  L.  Ed.  340,  distinguishing 
Wan  Shing  v.  United  States.  140  U.  S. 
424,  35  L.  Ed.  503,  as  a  case  where  an  ab- 
sence of  seven  years,  without  manifesta- 
tion of  any  intent  to  return,  made  it  sub- 
stantially an  original  application  for 
entry.  See  also,  post.  "For  Entry  of  Per- 
sons Entitled  other  than  Laborers,"  III, 
B,  2,  a. 

15.  Under  treaty  with  China. — Lau  Ow 
Bew  V.  United  States,  144  U.  S.  47,  62,  30 
L.  Ed.  340;  Tom  Hong  v.  United  State.;, 
193   U.    S.    517,    520,   48    L.    Ed.   772. 

A  Chinese  "merchant  in  this  country," 
as  defined  by  congress  by  the  act  of  May, 
1892,  as  amended  Nov.  2.  1893,  is  entitled 
to  remain  in  this  country  and  not  liable 
to  be  deported  if  found  without  a  cer 
tificate  of  identification.  Tom  Hong  v. 
United  States.  193  U.  S.  517.  520,  48  L. 
Ed.   772. 

16.  Evidence  and  loss  thereof. — Li 
Sing  V.  United  Stacs,  180  U.  S.  486.  45 
L.  Ed.  634.  See  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  37  U  Ed.  905.  Wh'jrc, 
after  the  lapse  of  many  years  the  appel- 
lants, when  taken  before  the  commis- 
sioner, were  unable  to  ])roducc  the  books 
or  articles  of  copartnership  of  the  firm, 
some  allowance  must  be  made  for  the  long 
delay  in  their  prosecution  by  the  govern- 
ment, and  the  natural  loss  of  such  testi- 
mony years  after  the  firm's  transactions 
were  closed.  Tom  Hong  v.  United  States. 
193   U.    S.    517,   521,   48   L.    Ed.   772. 

The  purpose  of  the  law  is  to  prevent 
those  who  have  no  real  interest  in  the 
business  from  making  fraudulent  claims 
to  the  benefits  of  the  act  as  merchants. 
The  interest  in  the  business  must  be  sub- 
stantial and  real  and  in  the  name  of  the 
person  claiming  to  own  it.  but  the  part- 
ner's name  need  not  necessarily  appear 
in  the  firm   style,  when   carried   on,   as  is 


usual  among  the  Chinese,  under  a  com- 
pany name,  which  does  not  include  in- 
dividual names.  The  main  purpose  is  to 
re(|uire  the  person  to  be  a  bona  hde  mer- 
chant, having  in  his  own  name  and  right  an 
interest  in  a  real  mercantile  business,  in 
which  he  does  only  the  manual  labor 
necessary  to  the  conduct  thereof.  Tom 
Hong  V.  United  States,  193  U.  S.  517,  522, 
48     L.     Ed.    772. 

Necessity  for  certificate. — See  post, 
■'Provisinns  for  Registration  and  Identi- 
fication."  HI,   B. 

17.  Laborers  absolutely  excluded. — Li 
Smg  V.  United  States,  180  U.  S.  486.  489, 
45  L.  Ed.  634;  Wan  Shing  v.  United 
States.  140  U.  S.  424.  428,  35  L.  Ed.  503. 
See   ante.   "Power   of   Congress,"    I,   A. 

18.  Citizens  born  cannot  be  excluded. — 
United  States  v.  Wonu  Kim  .Ark.  169  U. 
S.  649,  6.-).;,  42  L.  Ed.  890;  Quock  Ting  V. 
United  States,  140  U.  S.  417,  35  L.  Ed. 
501.  See  also,  Chin  Bak  Kan  v.  United 
States,   186  U.   S.   193,  200.  46   L.    Ed.   1121. 

I\  child  born  in  the  United  States,  of 
parents  of  Chinese  descent,  who,  at  the 
time  of  his  birth,  are  subjects  of  the  Em- 
peror of  China,  but  have  a  permanent 
domicil  and  residence  in  the  United  States, 
and  are  there  carrying  on  business,  and 
are  not  employed  in  any  diplomatic  or 
official  capacity  under  the  Emperor  of 
China,  becomes  at  the  time  of  his  birth 
a  citizen  of  the  United  States,  by  virtue 
of  the  first  clause  of  the  fourteenth  amend- 
ment of  the  constitution,  "All  persons 
born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of 
the  state  wherein  they  reside."  and  can- 
not be  excluded  under  the  Chinese  Ex- 
clusion acts.  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  649,  653,  42  L.  Ed.  890. 
(Two  judges  dissenting.)  See  the  title 
CITIZEXSHIP. 
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elusion  Act  was  never  meant  to  accomplish  the  result  of  permanently  excluding 
the  wife  or  minor  child  of  a  Chinese  merchant  donnciled  in  this  country,  or  other 
member  of  a  class  entitled  to  enter. ^^ 

III.      Procedure. 

A.  In  General. — When,  in  the  form  prescribed  by  law.  the  executive  officer, 
acting  in  behalf  of  the  United  States,  brings  the  Chinese  laborer  before  the  judge, 
in  order  that  he  may  be  heard,  and  the  facts  u])on  which  depends  his  right  to 
remain  in  the  country  be  decided,  a  case  is  duly  submitted  to  the  judicial  power; 
for  here  are  all  the  elements  of  a  civil  case — a  complainant,  a  defendant  and  a 
judge — actor,  reus  et  judex.  No  formal  complaint  or  pleadings  are  required,  and 
the  want  of  them  does  not  affect  the  authoriiy  of  the  judge,  or  the  validity  of  the 
statute.-'^ 

Detention. — The  detention  during  the  time  necessary  for  investigation  was 
not  unlawful,  even  if -all  of  these  parties  were  citizens  of  the  United  States  and 
were  not  attempting  to  upset  the  inspection  machinery  by  a  transparent  device.-' 

B.  Provisions  for  Reg'istration  and  Identification — 1.  Certificate  of 
Residence — a.    Constitiitioiiality  of  Rcquin'iiiciit  and  Effect  of  Treaty. — Section 


19.  Wife  or  minor  child  of  person  en- 
titled to  enter  not  excludable. — United 
States  z:  Gue  Lim,  176  U.  S.  459,  46S,  44 
L.  Ed.  544.  As  to  necessity  for  certiticate 
of  identification,  see  post,  "Certificates  of 
Identity."   Ill,   B,   2. 

20.  Formal  complaint  or  pleadings  un- 
necessary.— Fong  Yiie  Ting  :•.  United 
States,  149  U.  S.  698,  729,  37  L.  Ed.  90.5; 
Ah  How  V.  United  States.  193  U.  S.  6.5. 
77,   48    L.    Ed.   619. 

The  ruling  in  Fong  Yue  Ting  r.  United 
States,  149  U.  S.  698,  729.  37  L. 
Ed.  905,  that  defects  in  complaint 
or  pleadings  do  not  affect  the  au- 
thority of  the  commissioner  or  judge  or 
the  validity  of  the  statute,  reaffirmed. 
Chin  Bak  Kan  v.  United  States,  1S6  U. 
S.  193,  199.  46  L.  Ed.  1121;  Chin  Ying  v. 
United  States,  186  U.  S.  202,  46  L.  Ed. 
1126. 

Complaints  were  objected  to  as  insnfli- 
cient,  because,  in  addition  to  alleging  that 
the  appellants  are  laborers  not  entitled 
to  remain  in  the  United  States  without 
certificates,  they  add  the  words  "having 
come  unlawfully  into  the  United  States 
without  certificates,"  thus  implying,  it  is 
said,  that  an  unlawful  coming  into  the 
United  States  could  be  legalized  by  ob- 
taining a  certificate.  It  is  enough  to  say 
that  such  objections  have  been  answered 
by  Fong  Yue  Ting  v.  United  States.  149 
U.  S.  698,  729,  37  L.  Ed.  905.  and  Chin 
Bak  Kan  v.  United  States,  186  U.  S.  193, 
199,  46  L.  Ed.  1121.  In  the  former  it  was 
laid  down  that  "no  formal  complaint  or 
pleadings  are  required."  That  proposi- 
tion is  not  affected  by  the  later  statutes. 
.•\h  How  V.  United  States.  193  U.  S.  65, 
77.   48    L.    Ed.    619. 

The  act  of  1892  is  satisfied  by  proceed- 
ings before  "a  justice,  judge,  or  commis- 
sioner." These  are  the  words  used  in  § 
12  of  the  act  of  1882;  §  12  of  the  act  of 
1884;  §  13  of  the  act  of  1888;  and  §  3  of 
the  act  of   1892;  while  the  first  section   of 


the  act  of  March  3.  1901,  explicitly  au- 
thorizes the  district  attorney  to  designate 
tlie  commissioner  before  whom  the 
Chinese  person  may  be  brought.  Chin 
Bak  Kan  v.  United  States,  186  U.  S.  193, 
199.  46  L.  Ed.  1121;  Fong  Yue  Ting  v. 
t:nited  States,  149  U.  S.  698,  729,  37  L. 
Ed.    905. 

Constitutional  prohibitions. — "The  pro- 
ceeding before  a  United  States  judge,  as 
provided  for  in  §  6  of  the  act  of  1892.  is 
in  no  proper  sense  a  trial  and  sentence 
for  a  crime  or  offense.  It  is  simply  the 
ascertainnient,  by  appropriate  and  lawful 
means,  of  the  fact  whether  the  conditions 
exist  upon  which  congress  has  enacted 
that  an  alien  of  this  class  may  remain 
within  the  country.  The  order  of  depor- 
tation is  not  a  punishment  for  crime.  It 
i>  not  a  banishment,  in  the  sense  in  which 
that  word  is  often  applied  to  the  .  ex- 
pulsion of  a  citizen  from  his  country  by 
way  of  punishment.  It  is  but  a  method 
of  enforcing  the  return  to  his  own  conn- 
try  of  an  alien  who  has  not  complied 
with  the  conditions  upon  the  performance 
of  which  the  government  of  the  nation, 
acting  within  its  constitutional  authority 
and  through  the  proper  departments,  has 
determined  that  his  continuing  to  reside 
here  shall  depend.  He  has  not.  therefore, 
been  deprived  of  life,  liberty  or  property, 
without  due  process  of  law;  and  the  pro- 
visions of  the  constitution,  securing  the 
right  of  trial  by  jury,  and  prohibiting  un- 
reasonable searches  and  seizures,  and 
cruel  and  unusual  punishments,  have  no 
application."  Fong  Yue  Ting  v.  United 
States.  149  U.  S.  698,  730,  37  L.  Ed.  905, 
reaffirmed  in  United  States  v.  Meng,  196 
U.  S.  635;  Ah  Sou  v.  United  States,  200 
U.    S.    611,   50   L.    Ed.   619. 

21.  Wong  Wing  z:  United  States.  163 
U  S.  228.  235.  41  L.  Ed.  140;  United 
States  V.  Sing  Tuck,  194  U.  S.  161.  169, 
48  L.  Ed.  917.  And  see  the  title  ALIENS, 
vol.    1,   p.   253. 
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6  of  the  act  of  May  5,  1892,  ch.  60,  to  prohibit  the  coming  of  Chinese  persons 
into  the  United  States,  requiring  all  Chinese  laborers  then  in  the  United  States 
and  entitled  to  remain,  to  apply  within  a  year  for  a  certificate  of  residence,  un- 
der penalty  of  deportation  for  failure  to  do  so,  or  if  found  in  the  United  States 
after  one  year  from  its  passage  without  such  certificate,  unless  he  establish  clearly 
unavoidable  inability  to  obtain  such  certificate,  together  with  his  residence  in  the 
United  States  at  the  time  of  the  passage  of  this  act,  or  the  loss  or  destruction 
thereof,  etc.,  is  constitutional  and  valid. 22  And,  as  amended  by  act  of  1893, 
remains  in  force,  and  is  recognized  by  the  treaty  with  China  of  1894. ^-^ 

b.  Presumption  from  Absence  of  Certificate. — The  efifect  of  the  provision  of 
§  6  of  the  act  of  1892  is  that,  if  a  Chinese  laborer,  after  the  opportunity  afforded 
him  to  obtain  a  certificate  of  residence  within  a  year,  at  a  convenient  place,  and 
without  cost,  is  found  without  such  a  certificate,  he  shall  be  so  far  presumed  to 
l)e  not  entitled  to  remain  within  the  United  States,  that  an  officer  of  the  customs, 
or  a  collector  of  internal  revenue,  or  a  marshal,  or  a  deputy  of  either,  may  arrest 
him,  not  with  a  view  to  imprisonment  or  punishment,  or  to  his  immediate  de- 
portation without  further  inquiry,  but  in  order  to  take  him  before  a  judo-e.  for 
the  purpose  of  a  judicial  hearing  and  determination  of  the  only  facts  which,  under 
the  act  of  congress,  can  have  a  material  bearing  upon  the  question  whether  he 
shall  be  sent  out  of  the  country,  or  be  permitted  to  remain. 2-*  As  applied  to 
aliens  there  is  no  question  of  the  validity  of  that  provision,  and  the  treatv,  the 
legislation,  and  the  circumstances  considered,  compliance  with  its  requirements 
cannot  be  avoided  by  the  mere  assertion  of  citizenship.  The  facts  on  which  such 
a  claim  is  rested  must  be  made  to  appear. 2''  If  sickness  is  set  up  as  an  excuse 
it  must  be  shown  to  satisfaction  of  commissioner,2''  and  to  obtain  a  certificate 


22.  Requirement  constitutional. — Fong 
Yue  Ting  v.  United  States,  149  U.  S.  698, 
37  L.  Ed.  905,  Fuller,  C.  J.  and  Brewer 
and  Field,  JJ.,  dissenting  strongly.  See. 
also.  Ah  How  v.  United  States.  19.3  U.  S. 
65,  67,  48  L.  Ed.  619.  See  post,  "To  Pre- 
serve Right  to  Rcadmittance,"   III,  B,  :i,  b. 

23.  Construed  with  treaty  of  1894. — It 
follows  still  more  clearly  from  the  lan- 
guage of  article  5  of  the  treaty  of  1894, 
that  §  6,  as  amended  by  the  act  of  No- 
vember 3,  1893,  28  Stat.  7,  remains  in 
force.  Lee  Lung  v.  Patterson,  186  U.  S. 
168,  176,  177,  46  L.  Ed.  1108.  That  sec- 
tion requires  Chinese  laborers  wlio  are 
entitled  to  remain  in  the  United  States  to 
obtain  a  certificate  of  residence  from  the 
collector  of  internal  revenue  of  their  dis- 
trict, or  to  be  deported,  subject  to  cer- 
tain excuses.  Article  5  of  the  treaty  es- 
pecially refers  to  the  requirements  of 
registration  in  ihe  acts  of  1892  and  189:i. 
although  it  states  that  the  enforcement  of 
the  act  as  a  whole  will  not  be  objected  to. 
In  one  or  two  of  the  cases  there  was  a 
suggestion  below  that  §  6  of  the  act  was 
unconstitutional,  but  that  question  was 
disposed  of  in  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  37  L.  Ed.  905,  and 
was  not  pressed.  .'\h  How  v.  United 
States,   193   U.    S.   65,   77.    48   L.    Ed.    (ilO. 

24.  Absence  of  certificate  ground  for  ar- 
rest— Burden  of  proof. — Fong  Yue  Ting 
V.  United  States.  149  U.  S.  608,  728,  37  L. 
Ed.  905;  Ah  How  v.  United  States,  193  U. 
S.  65,  77,  48  L.   Ed.  619. 

By  §  3  of  the  act  of  May  5,  1892,  27 
Stat.   25,  any   Cliinese  person  arrested   un- 


der the  provisions  of  the  act  shall  be  ad- 
judged to  be  unlawfully  within  the  United 
States,  unless  he  shall  establish  by  af- 
firmative proof  to  the  satisfaction  of  the 
judge  or  commissioner  his  right  to  re- 
main. It  is  not  done  away  with  by  §  1 
of  the  act  of  April  29.  1902,  ch.  641,  32 
Stat.  176,  continuing  all  laws  then  in 
force,  "so  far  as  the  same  are  not  incon- 
sistent with  treaty  obligations."  Ah 
Ho\v.  V.  United  States,  193  U.  S.  65,  76, 
48  L.  Ed.  619;  Tom  Hong  v.  United 
States,  193  U.  S.  517,  520,  48   L.  Ed.  772. 

The  pro\»ision  which  puts  the  burden 
of  proof  upon  him  of  rebutting  the  pre- 
sumption arising  from  his  having  no  cer- 
tilicate,  as  well  as  the  requirement  of 
proof  "by  at  least  one  credible  white 
witness  that  he  was  a  resident  of  the 
United  States  at  the  time  of  the  passage 
of  the  act."  is  within  the  acknowl- 
edged power  of  every  legislature  to 
prescribe  the  evidence  which  shall  hi 
received,  and  the  efifect  of  that  evidence, 
in  the  courts  of  its  own  government.  Li 
Sing  V.  United  States,  180  U.  S.  486,  493. 
45  L.  Ed.  634;  Fong  Yue  Ting  v.  United 
States.    149    U.    S.    698,   729,    37    L.    Ed.    905. 

25.  Citizenship  must  be  proved  if 
claimed. — Chin  Ikik  Kan  v.  United  States. 
186  U.  S.  193,  200,  46  L.  Ed.  1121;  Chin 
Ying  V.  United  States,  186  U.  S.  202,  40 
L.   Ed.   1126. 

26.  Proof  of  disability  from  sickness. — 
Where  the  evidence  that  the  Chinese  was 
disabled  by  sickness  from  obtaining  a  cer- 
tilicate  did  not  satisfy  the  commissioner, 
it  cannot  be  said,  as  matter  of  law,  that  he 
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from  the  collector  of  internal  revenue,  or  from  the  judge  where  he  refuses  it, 
competent  and  sufficient  evidence  of  the  fact  of  residence  must  be  adduced.  And 
at  the  hearing  before  the  judge,  the  testimony  of  a  credible  white  witness  is 
essential.-' 

Conduct  of  Hearing  and  Action  Thereon. — If  no  evidence  is  offered  by 
the  Chinaman,  the  judge  makes  the  order  of  deportation,  as  upon  a  default.  If 
he  produces  competent  evidence  to  explain  the  fact  of  his  not  having  a  certifi- 
cate, it  must  be  considered  by  the  judge;  and  if  he  thereupon  appears  to  be  en- 
titled to  a  certificate,  it  is  to  be  granted  to  him.  If  he  proves  that  the  collector 
of  internal  revenue  has  unlawfully  refused  to  give  him  a  certificate,  he  proves 
an  "unavoidable  cause,"  within  the  meaning  of  the  act,  for  not  procuring  one. 
If  he  proves  that  he  had  procured  a  certificate  which  has  been  lost  or  destroyed, 
he  is  to  be  allowed  a  reasonable  time  to  procure  a  duplicate  thereof.^s 

c.  Scope  of  Requirement. — Inapplicable  to  Merchants. — Chinese  persons  in 
this  country  since  1891  and  before,  and  carrying  on  after  1891,  a  Chinese  gro- 
cery under  a  firm  name,  keeping  books  of  account,  and  with  articles  of  partner- 
ship, the  individual  names  not  appearing,  were  merchants  within  the  meaning  of 
the  act  of  1892,  as  amended  1893,  and  not  required  to  register  thereunder  nor 
liable  to  deportation   for  not  registering  and  being  found  without  certificates. 2'* 

2.  Certificates  of  Identity — a.  For  Entry  of  Persons  Entitled  Other  Than 
Laborers. — By  the  act  of  1882,  as  amended  in  1884,  Chinese  persons,  other  than 
laborers,  entitled  to  entry,  must  have  a  certificate  from  their  government  as  to 
their  right  to  enter,  which  is  made  the  sole  evidence  thereof.3*>     All  such  persons 


was  bound  to  be  satisfied  by  the  testi- 
mony of  the  Chinese  himself  that  he  was 
so  disabled.  Ah  How  v.  United  States, 
193  U.  S.  65.  78,  48  L.  Ed.  619. 

27.  Proof  of  residence. — It  would  seem 
that  the  collector  of  internal  revenue, 
when  applied  to  for  a  certificate,  might 
properly  decline  to  find  the  requisite  fact 
of  residence  upon  testimony  which,  by  an 
express  provision  of  the  act,  would  be  in- 
sufficient to  prove  that  fact  at  a  hearing 
before  the  judge.  But  if  the  collector 
might  have  received  and  acted  upon  such 
testimony,  and  did,  upon  any  ground,  un- 
justifiably refuse  a  certificate  of  residence, 
the  only  remedy  of  the  applicant  was  to 
prove  by  competent  and  sufficient  evi- 
dence, at  the  hearing  before  the  judge, 
the  facts  requisite  to  entitle  him  to  a  cer- 
tificate. To  one  of  those  facts,  that  of 
residence,  the  statute,  which  appears  to 
be  within  the  constitutional  authority  of 
congress  to  enact,  peremptorily  requires 
at  that  hearing  the  testimony  of  a  credi- 
h\e  white  witness.  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698.  732,  37  L.  Ed. 
905.  See  Ah  How  v.  United  States.  193  U. 
S.  65,  76,  48  L.  Ed.  619. 

28.  Conduct  of  hearing  and  action 
thereon. — Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698.  729,  37  L.  Ed.  905. 
See  Li  Ling  v.  United  States,  180  U.  S. 
486,  493,  45  L.  Ed.  634;  Lem  Moon  Ling 
V.  United  States,  15  U.  S.  538.  39  L.  Ed. 
1082. 

29.  Tom  Hong  v.  United  States,  193  U. 
S.  517.  48  L.  Ed.  772.  See  ante,  "Domi- 
ciled Chinese  Merchants,"  U.  B;  post, 
"To  Preserve  Right  to  Readmittance," 
III,  B,  2,  b. 


Minor    children    of   laborers    included. — 

"It  by  no  means  follows  from  the  decision 
in  United  States  v.  Gue  Lim,  176  U.  S. 
459,  44  L.  Ed.  544,  that  the  minor  chil- 
dren of  laborers,  old  enough  to  do  work, 
are  not  required  to  have  certificates."  Ah 
How  V.  United  States,  193  U.  S.  65.  77,  48 
L.  Ed.  619. 

30.  To  obtain  original  entry  of  person 
entitled  thereto. — By  the  treaty  between 
the  United  States  and  China  of  1868.  all 
Chinese  subjects  were  guaranteed  the 
right,  without  conditions  or  restrictions, 
to  come  to,  remain  in.  and  leave  the 
United  States,  and  to  enjoy  all  the  privi- 
leges, immunities  and  exemptions  en- 
joyed by  the  citizens  of  the  most  favored 
nation.  16  Stat.  740,  art.  VI.  The  treaty 
of  November  17,  1880,  put  no  limitation 
upon  this  right,  so  far  as  Chinese  other 
than  laborers  were  concerned.  22  Stat. 
826.  The  sixth  section  of  the  act  of  1882, 
as  amended  by  the  act  of  1884.  22  Stat.  58, 
23  Stat.  115.  provided  that  "every  Chinese 
person,  other  than  a  laborer,  who  may  be 
entitled  by  said  treaty  or  this  act  to  come 
Avithin  the  United  States,  and  who  shall 
be  about  to  come  to  the  United  States, 
shall  obtain  the  permission  of  and  be 
identified  as  so  entitled,"  in  the  mode 
stated,  and  the  certificate  therein  pro- 
vided for  is  made  the  sole  evidence,  as  to 
those  to  whom  the  section  is  applicable,  t,- 
establish  a  right  of  entry  into  the  United 
States.  Lau  Ow  Bew,  141  U.  S.  583,  587, 
35  L.   Ed.  868. 

While  the  certificate  may  be  contro- 
verted by  the  authorities  of  the  United 
States,  and  is  to  be  taken  by  them  only  as 
prima  facie  evidence  (Li  Sing  z'.  United 
States,   180   U.  S.  486,  490,  45   L.   Ed.  634; 
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of  that  race,  except  those  connected  with  the  diplomatic  service,  must  produce  a 
certificate  from  the  authorities  of  the  Chinese  government,  or  of  such  other  for- 
eign government  as  they  may  at  the  time  be  subjects  of,  showing  that  they  are 
not  laborers,  and  have  the  permission  of  that  government  to  enter  the  United 
States,  which  certificate  is  to  be  vised  by  a  represcnlative  of  the  government  of 
the  United  States.-* ^  And  this  provision  was  not  affected  by  the  act  of  Oct.  1, 
1888,  revoking  all  certificates  of  identity  of  Chinese  laborers.-' - 

Effect  of  Treaty. — The  treaty  of  1894  does  not  alone  provide  the  evidence 
which  a  member  of  the  exempted  class  of  Chinese  must  produce,  and  does  not 
abrogate  the  act  of  1882  and  the  acts  amendatory  thereof,  or  the  treaty  of  1880.-'^ 

Purpose  and  Scope  of  Requirement. — Congress  intended  that  the  certifi- 
cate should  be  procured  only  by  Chinese  residing  in  China  or  some  other  foreign 
country,  and  about  to  come  for  the  first  time  into  the  United  States  for  travel  or 
business  or  to  take  up  their  residence,  and  not  Chinese  merchants,  already  dom- 
iciled in  this  country,  seeking  to  re-enter  it  after  a  temporary  absence.^"* 


United  States  v.  Sing  Tuck.  194  U.  S.  161, 
108,  48  L.  Ed.  917),  it  shall  constitute  the 
only  evidence  permissible  on  the  part  of 
the  person  producing  the  same  to  estab- 
lish his  rights  to  enter  the  United  States. 
Wan  Shing  v.  United  States,  140  U.  S. 
424,  428,  35  L.  Ed.   503. 

31.  Form  of  certificate. — Wan  Shing  v. 
United  States,  140  U.  S.  424.  428,  35  L.  Ed. 
503. 

32.  Unaffected  by  act  of  1888.— Wan 
Shing  V.  United  States,  140  U.  S.  424.  35 
L.  Ed.  503;  Li  Sing  v.  United  States,  180 
U.  S.  486.  489,  45   L.   Ed.   634. 

33.  Treaty  of  1894— Effect.— Lee  Lung 
V.  Patterson,  186  U.  S.  168,  176,  46  L.  Ed. 
1108;  Chin  Bak  Kan  v.  United  States,  186 
U.  S.  193,  199.  46  L.  Ed.  1121;  Chin  Ying 
V.  United  States,  186  U.  S.  202.  46  L.  Ed. 
1126;  United  States  v.  Cue  Liin,  176  U. 
S.    459,   463,   44   L.    Ed.    544. 

"So  far  from  there  being  any  incon- 
sistency between  the  statute  and  treaty 
here  in  question,  the  twelfth  section  of 
the  act  of  1882,  as  amended  in  1884  and 
continued  in  force  for  ten  years  from  and 
after  the  passage  of  the  act  of  1892,  is  in 
absolute  harmony  with  the  treaty  and  can 
be  enforced  without  affecting  or  impair- 
ing any  right  secured  by  the  treaty.  On 
the  contrary,  the  enforcement  of  that  sec- 
tion as  amended  will  serve  to  advance  the 
purpose  of  the  two  countries  in  respect  of 
Chinese  laborers,  as  avowed  in  the  treaty 
of  1894."  United  States  t'.  Lee  Yen  Tai, 
185   U.  S.  213,  222,  46   L.    Ed.  878. 

34.  Purpose  and  scope. — Lau  Ow  Bew 
V.  United  States.  144  U.  S.  47,  60,  36  L. 
Ed.  340. 

It  was  not  intended  that  commercial 
domicil  should  be  forfeited  by  temporary 
absence  at  the  domicil  of  origin,  nor  that 
resident  merchants  should  be  subjected  to 
loss  of  rights  guaranteed  by  treaty,  if 
they  failed  to  produce  from  the  domicil  of 
origin  that  evidence  which  residence  in 
the  domicil  of  choice  may  have  rendered 
it  difficult  if  not  impossible  to  obtain;  and 
as  said  in  considering  the  application  of 
this   petitioner   for   the   writ   of    certiorari. 


Lau  Ow  Bew,  141  U.  S.  583,  588,  35  L.  Ed. 
868,  the  decision  of  this  court  in  Wan 
Shing  V.  United  States,  140  U.  S.  424,  35 
L.  Ed.  503,  did  not  rule  anything  to  the 
contrary  of  the  conclusions  herein  ex- 
pressed. Lau  Ow  Bew  v.  United  States, 
144  U.  S.  47,  63,  36  L.  Ed.  340.  Reaf- 
firmed in  Woey  Ho  v.  United  States,  191 
U.  S.  558.  48  L.  Ed.  301;  Gore  v.  United 
States,  199  U.  S.  604,  50  L.  Ed.  329;  Ah 
Sou  V.  United  States,  200  U.  S.  611,  50  L- 
Ed.  619. 

The  purpose  of  the  sixth  section,  re- 
quiring the  certificate,  was  not  to  prevent 
the  persons  named  in  the  second  article 
of  the  treaty  from  coming  into  the  coun- 
try, but  to  prevent  Chinese  laborers  from 
entering  under  the  guise  of  being  one  of 
the  classes  permitted  by  the  treaty.  It  is 
the  coming  of  Chinese  laborers  that  the 
act  is  aimed  against.  United  States  v.  Gue 
Lim,  176  U.  S.  459,  467.  44  L.  Ed.  544. 

In  the  case  of  Wan  Shing  v.  United 
Slates,  140  U.  S.  424.  35  L.  Ed.  503.  Wan 
Shing  came  to  this  country  at  the  age  of 
sixteen,  remained  two  years,  and  then  re- 
turned to  China,  where  he  passed  seven 
years.  Upon  his  own  evidence  he  ap- 
peared to  be  not  a  merchant  but  a  laborer, 
and  not  to  have  gained  a  commercial  dom- 
icil in  this  country;  but  if  he  had,  his  de- 
parture at  the  age  of  eighteen  and  his  ab- 
sence for  seven  years,  without  any  ap- 
parent intention  of  returning,  brought 
him  within  the  category  of  those  required 
to  produce  the  certificate  of  identification 
of  the  government  of  his  origin,  or  of 
which  he  was  subject,  as  to  his  belonging 
to  an  exempted  class  entitled  to  entry. 
Lau  Ow  Bew,  141  U.  S.  583.  588,  35  L.  Ed. 
868.  Sec  ante,  "Domiciled  Chinese  Mer- 
chants.  11,   B. 

Wife  and  minor  children  of  domiciled 
merchant. — The  treaty  of  1894  docs  not  al- 
ter tlie  result  fiowing  from  the  treaty  of 
1880  and  the  act  of  1884.  Under  the  act 
of  1884.  construed  in  connection  with  the 
treaty  of  1880,  the  wife  and  minor  chil- 
dren of  a  Chinese  merchant,  domiciled  in 
this  country,  may  enter  the  United  States 
without   a    ccrtilicate,    because    she    is    the 
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b.  To  Prcsen'e  Right  to  Readmittance — (1)  Of  Laborers. — Prior  to  Oct.  1, 
1888.- — If  a  Chinese  laborer  who  was  here  at  the  date  of  the  treaty  of  1880  and 
also  when  the  act  of  1882  was  passed,  desired  again  to  leave  the  country,  his 
right  to  return  was  made  to  depend  upon  his  producing  the  certificate  required 
by  that  act.  And  this  was  true,  also,  of  a  Chinese  laborer,  not  here  at  tlie  date 
of  the  treaty,  who,  having  come  within  ninety  days  next  after  the  original  act 
was  passed,  desired  to  depart  from  the  United  States  and  return  at  some  sub- 
sequent period.^-' 


wife   of   such   merchant.     United   States  v. 
Gne  Lim.  176  U.  S.  459,  463,  44  L.  Ed.  541. 

When  the  fact  is  established  to  the  sat- 
isfaction of  the  authorities  that  the  per- 
son claimins  to  enter,  either  as  wife  or 
minor  child,  is  in  fact  the  wife  or  minor 
child  of  one  of  the  members  of  a  class 
mentioned  in  the  treaty  as  entitled  to  en- 
ter, then  that  npr<;nn  is  entitled  to  admis- 
sion, witlmnt  file  certificate.  United 
States  V.  Gue  Lim.  176  U.  S.  459,  468,  44 
L.   Ed.  544. 

The  Chinese  Exclusion  Act  was  never 
meant  to  accomplish  the  result  of  perma- 
nently excluding  the  wife  under  the  cir- 
cumstances of  this  case,  and,  properly  and 
reasonably  construed,  it  does  not  do  so. 
Holding  that  she  is  entitled  to  come  in  as 
the  wife,  because  the  true  construction  of 
the  treaty  and  the  act  permits  it,  there  is 
no  provision  which  makes  the  certificate 
the  only  proof  of  the  fact  that  she  is  such 
wife.  United  States  v.  Gue  Lim,  176  U. 
S.   459,  468,  44   L.   Ed.   544. 

But  the  certificate  is  not  conclusive  evi- 
dence of  the  facts  stated,  and  where  from 
the  evidence  adduced  before  the  collector 
of  the  port  he  found  the  wife  to  be  a 
plural  one  and  that  as  to  the  alle.ged  mi- 
nor child  of  a  merchant  it  was  conflicting 
and  inconclusive,  the  collector's  exclusion 
of  them  will  not  be  interferred  with  on 
habeas  corpus.  Lee  Lung  v.  Patterson, 
186  U.  S.  168.  46  L.  Ed.  1108.  See  ante, 
"Wife  or  Minor  Child  of  Person  Entit- 
led  to   Enter,"    U,   E. 

35.  Before  act  of  Oct.  1,  1888. — Under 
the  acts  of  1882  and  1SS4,  this  court  held, 
in  Chew  Heong  v.  United  States,  112  U. 
S.  536,  28  L.  Ed.  770,  that  the  clause  of  § 
4  of  the  act  of  1884,  making  the  certificate 
of  identity  the  only  evidence  to  establish 
a  right  to  re-enter  the  United  States,  was 
not  applicable  to  a  Chinese  laborer  who 
resided  in  the  United  States  at  the  date 
of  the  treaty  of  1880,  departed  by  sea  be- 
fore the  passage  of  the  fict  of  1882,  re- 
mained out  of  the  United  States  until  af- 
ter the  passage  of  the  act  of  1884,  and  then 
returned  by  sea;  and  in  United  States  v. 
Jung  M\  Lung,  124  U.  S.  621,  31  L.  Ed. 
591,  that  a  Chinese  laborer,  who  resided 
in  the  United  States  at  the  date  of  the 
treaty  of  1880,  and  until  1383,  when  he 
left  San  Francisco  for  China,  taking  with 
him  a  certificate  of  identity  from  the  col- 
lector of  the  port  in  the  form  provided  by 
the  act  of  1882,  which  was  stolen  from 
him  in  China,  was  entitled  to  land  again 
in   the  United   States  in  1885,  on  proving 


by  other  evidence  these  facts,  and  his 
identity  with  the  person  described  in  the 
register  kept  by  the  collector  of  customs 
as  the  one  to  whom  that  certificate  was 
issued.  Fong  Yue  Ting  v.  United  States, 
149  U.   S.  698,  719,   37   L.   Ed.  905. 

Congress  did  not  intend,  by  indirection, 
to  withdraw  from  those  who  received  and 
relied  upon  the  certificate  inentioned  in 
the  act  of  1882.  the  privilege  of  returning, 
simply  because  they  did  not  (and  could 
not)  produce  the  certificate  required  by 
the  amendatory  act,  passed  during  their 
rightful  absence.  Those  who  left  the 
country  with  certificates  under  the  origi- 
nal act  were  entitled  to  return  upon  the 
production  of  those  certificates.  Cb'^w 
Heong  V.  United  States,  112  U.  S.  536, 
556,  28  L.  Ed.  770;  United  States  v.  Jung 
Ah  Lung,  124  U.  S.  621,  633,  31  L.  Ed. 
591. 

Their  right  to  return  depended  not  on 
the  production  of  such  certificate  but  on 
establishing  such  right  by  satisfactory 
evidence.  Chew  Heong  v.  United  States, 
112  U.  S.  536.  28  L.  Ed.  770;  United  States 
V.  Jung  Ah  Lung,  124  U.  S.  621,  635,  31 
L.  Ed.  591. 

"The  provision  of  the  act  of  1884,  so 
far  as  they  relate  to  the  contents  of  the 
certificate  to  be  issued,  and  of  the  certifi- 
cate to  be  presented  to  the  collector  by 
the  returning  Chinese  laborer  arriving  Dy 
a  vessel,  are  not  retrospective."  L'nited 
States  V.  Jung  Ah  Lung.  124  U.  S.  621, 
633,  31  L.  Ed.  591. 

The  Chinese  Exclusion  Act  of  1882,  did 
not  say  that  such  certificate  should  be 
the  only  evidence  permissible  to  establish 
the  right  of  re-entry.  It  merely  said  that 
it  should  be  given  for  the  purpose  of  prop- 
erly identifying  the  laborer,  and  should 
be  proper  evidence  of  his  right  to  go  from 
and  come  to  the  United  States,  and  should 
entitle  him  to  return  to  and  re-enter  the 
United  States,  upon  producing  and  de- 
livering it  to  the  collector  of  the  district 
at  which  he  should  seek  to  re-enter.  It 
did  not  say  that  the  Chinese  laborer  re- 
turning by  a  vessel  should  not  be  per- 
mitted to  enter  the  United  States  without 
producing  the  certificate.  In  this  re.;pecL 
there  is  a  marked  difference  between  §  4 
and  §  12  of  the  same  act.  in  regard  to  a 
Chinese  person  entering  United  States  by 
land.  United  States  v.  Jung  Ah  Lung,  121 
U.  S.  621.  635,  31  L.   Ed.  591. 

Section  12  provides  that  no  Chinese 
person  shall  be  permitted  to  enter  the 
United   States  bv  land  without  producing 
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Since  Oct.  1,  1888.— The  act  of  October  1,  1888.  declared  that  from  and 
after  its  passage  it  should  be  unlawful  for  any  Chinese  laborer,  who  at  any  time 
before  had  been  or  was  then,  or  might  thereafter  be,  a  resident  within  the  United 
States  and  who  had  departed  or  might  depart  therefrom,  and  should  not  have 
returned  before  its  passage,  to  return  to  or  remain  in  the  United  States.  And 
it  further  declared  that  no  certificates  of  identity,  under  which  by  the  act  of  May 
6,  1882,  Chinese  laborers  departing  from  the  country  were  allowed  to  return, 
should  thereafter  be  issued,  and  it  annulled  every  certificate  of  the  kind  which 
had  been  previously  issued,  and  provided  that  no  Chinese  laborer  should  be  per- 
mitted to  enter  the  United  States  by  virtue  thereof. •"''• 

(2)  Of  Others  than  Laborers. — Section  2  of  the  act  of  November  3, 
1893,  ch.  14,  28  Stat.  7,  prescribing  that  "where  an  application  is  made  by  a 
Chinaman  for  entrance  into  the  United  States  on  the  ground  that  he  was  for- 
merly engaged  in  this  country  as  a  merchant,  he  shall  establish  by  the  testimony 
of  two  credible  witnesses,  other  than  Chinese,  the  fact  that  he  conducted  such 
business  as  hereinbefore  defined  for  at  least  one  year  before  his  departure  from 
the  United  States,"  etc.,  is  not  violative  of  the  constitution  which  guarantees 
equal  rights  and  equal  laws  to  all-*" 

Nature  of  Certificate  Required. — The  certificate  must  have  been  issued  by 
the  applicant's  government  when  he  was  about  to  return  to  the  United  States, 
granting  its  permission  and  identifying  him  as  entitled  to  enter  the  United 
States.'^s 


the  certificate  mentioned  in  §  4  of  the  act. 
This  distinction  of  hmguage  is  very 
marked,  and  in  the  absence  of  like  lan- 
guage in  §  4,  in  regard  to  a  Chinese 
laborer  arriving  by  a  vessel,  it  was  compe- 
tent for  the  district  court  to  receive  the  evi- 
dence which  it  did,  in  the  case  of  a  certifi- 
cate claimed  to  have  been  actually  lost  or 
stolen,  and  its  conclusion  of  law  was  jus- 
tified by  the  facts  which  it  found.  United 
States  V.  Jung  Ah  Lung.  124  U.  S.  621. 
635,  31   L.   Ed.  591. 

36.  Since  act  of  Oct.  1,  1888.— Wan 
Shing  V.  United  vStates,  140  U.  S.  424,  42(5, 
35  L.  Ed.  503;  Li  Sing  v.  United  States. 
180  U.  S.  486.  4S9.  45  L.  Ed.  634;  Lau 
Ow  Bew  V.  Unitpd  9.\:\\r-'-,  144  U.  S.  47. 
63.  36  L.  Ed.  340;  The  Chinese  Exclu- 
sion  Case,   130  U.   S.   581,  32   L.   Ed.   1068. 

And  this  letrislntinn  was  valid  and  con- 
stitutional. The  Chinese  Exclusion  Case, 
130  U.  S.  581,  609,  32  L.  Ed.  1068;  Wong 
Wing  V.  United  States,  163  U.  S.  228.  230, 
41  L.  Ed.  140.  See  ante,  '"Power  of  Con- 
gress,"   L   A. 

37.  Constitutionality. — Li  Sing  v.  United 
States,  180  U.  S.  -186,  493,  45  L.  Ed.  634. 
See,  also.  Fong  Yue  Ying  7'.  United  States, 
149  U.  S.  698,  729,  37  L.  Ed.  905. 
See  ante,  "Constitutionality  of  Require- 
ment and   Effect  of  Treaty,''   ITT,   B,   1,  a. 

38.  Nature  and  execution  of  certificate. 
— Where  it  appears,  on  the  face  of  the 
certificate  that  it  was  not  issued  by  the 
Chinese  government  when  he  was  about 
to  return  from  China  to  the  United  States, 
as  prescribed  in  the  si.xth  section  of  the 
act  of  July  5,  1884,  but  was  a  paper  he 
had  procured  from  the  Chinese  consul  at 
New  York  before  he  left  the  United 
States,  such  a  paper  can  scarcely  be  re- 
garded   as    the    certificate    provided   for   in 


the  act  of  congress,  which,  in  terms,  de- 
clares that  "in  order  to  the  faithful  exe- 
cution of  the  provisions  of  this  act,  every 
Chinese  person,  otlur  than  a  laborer,  who 
may  be  entitled  by  said  treaty  or  this 
act  to  come  witiiin  the  United  States,  and 
who  shall  be  aliout  to  come  to  the  Unitea 
States,  shall  obtain  the  permission  of  and 
be  identified  as  so  entitled  by  the  Chinese 
government."  Li  Sing  v.  United  States, 
ISO  U.  S.  486.  491,  45  L.  Ed.  G34.  And 
the  allegations  of  the  certilicate  may  be 
controverted  before  the  commission,  and 
if  disproved,  the  Chinese  is  to  be  de- 
ported. Li  S-ng  V.  United  States,  80  U. 
S.  486,  492  45  L.  Ed.  634.  See  Lem  Moon 
Ling  7'.  United  States,  158  U.  S.  538.  39 
L.    \\(\.    1082. 

Li  Sing,  a  native  of  China,  but  then  a 
resident  of  Newark.  New  Jersey,  re- 
turned to  China  and  took  with  him  a  cer- 
tificate puri^orting  to  have  been  issued 
by  the  imperial  government  of  China,  it  • 
its  consulate  at  New  York,  and  signed  by 
its  consul,  that  he  was  permitted  to  re- 
turn to  tiie  United  States  and  was  en- 
titled to  do  so,  and  which,  furthermore, 
styled  him  a  wholesale  grocer.  This  cer- 
tificate was  vised  in  Hong  Kong  by  the 
United  States  consul  on  June  27,  1896, 
when  Li  Sing  was  about  to  return  to  this 
countrj-.  He  thereafter  returned  by  the 
way  of  Canada,  presented  the  certificate 
to  the  United  States  collector  of  customs 
at  Malone,  New  York,  who  cancelled  it 
on  August  28,  1896,  and  permitted  him  to 
enter  the  country.  Being  subsequently 
brought  before  a  United  States  commis- 
sioner for  examination  as  for  his  right 
to  be  here,  it  was  claimed  that  by  the  ac- 
tion of  the  collector  of  customs  at  Ma- 
lone  the  question  of  the  Chinaman's  right 


780 


CHIXESB  EXCLUSIOX  .ICTS. 


C.  Evidence   Generally. — See  ante,  "In  General."   Ill,   A. 

Weight  and  Sufficiency. — Uncontradicted  evidence  that  a  Chinaman  was 
born  in  the  United  States,  given  by  interested  witnesses,  wliere  the  same  is  un- 
corroborated and  each  fact  as  testified  to  is  inherently  improbable  and  incon- 
sistent with  other  facts,  does  not  rcciuire  judgment  to  be  entered  allowing  en- 
trance into  this  country.-'^ 

Evidence  of  Former  Adjudication. — A  written  statement  by  a  United  States 
commissioner  that  a  person  of  the  name  of  defendant  was  brought  before  him  on 
the  usual  charge  and  was  adjudged  to  have  the  right  to  remain  in  the  United 
States  by  reason  of  being  a  citizen,  apart  from  the  possibility  that  the  com- 
missioner in  the  present  hearing  was  not  satisfied  by  the  identity  of  the  party, 
such  a  statement  is  not  the  certificate  of  evidence  required  by  the  act  of  1892, 
and  is  not  evidence  of  a  judgment  affirming  his  right  to  be  in  the  United  States.'^f' 

D.  Finality  of  Decision  of  Ministerial  Officer. — The  act  of  Aug.  18,  1894, 
purports  to  make  the  decision  of  the  department  of  commerce  and  labor  (for- 
merly the  treasury  department)  final,  whatever  the  ground  on  which  the  right 
to  enter  the  country  is  claimed,  and  this  provision  is  valid.^^ 


to  be  and  remain  in  this  country  was  res 
judicata,  and  also  that  he  was  a  merchant. 
Held,  that  "the  judgment  of  the  collector 
of  customs  at  Malone  did  not  conclude 
the  commissioner,  and  that  the  latter  had 
authority,  under  the  statutes,  to  hear  and 
determine  the  question  whether  Li  Sing 
was  entitled  to  remain  within  the  limits 
of  the  United  States."  Li  Sing  v.  United 
States,  180  U.  S.  486,  487,  45  L.  Ed.  634. 
See  ante,  "Scope  of  Requirement,"  IH, 
B,  1,  c. 

39.  Weight  of  uncontradicted  but  im- 
probable evidence — Quock  Ting  z'.  United 
States,    140   U.    S.    417,   35    L.    Ed.    501. 

The  requirement  not  allowing  the  fact 
of  residence  of  a  Chinese  alien  to  be  proved 
solely  by  the  testimony  of  aliens  in  a  like 
situation,  or  of  the  same  race,  is  quite 
analogous  to  the  provision,  which  has  ex- 
isted for  seventy-seven  years  in  the  nat- 
uralization laws,  by  which  aliens  applying 
for  naturalization  must  prove  their  res- 
idence within  the  limits  and  under  the  ju- 
risdiction of  the  United  States,  for  five 
years  next  preceding,  "by  the  oath  or  af- 
firmation of  citizens  of  the  United  States." 
Acts  of  March  22,  1816,  ch.  32,  §  2,  3 
Stat.  259;  May  24,  1828,  ch.  116.  §  2.  4 
Stat.  311;  Rev.  Stat.,  §  2165.  cl.  6.  Fong 
Yue  Ting  v.  United  States.  149  U.  S.  698. 
730,    37    L.    Ed.    905. 

And  is  constitutional.  Li  Sing  v. 
United  States,  ISO  U.  S.  486,  45  L."  Ed. 
634. 

40.  Ah  How  V.  United  States,  193  U.  S. 
65,    78,    48    L.    Ed.    019. 

As  to  certificates  of  residence  and  iden- 
tity.— Sec  ante.  "Provisions  for  Registra- 
tion and  Identification."  TIL  B. 

41.  Finding  prima  facie  conclusive. — 
United  States  z'.  Ju  Tov.  198  U.  S.  253, 
260,  49  L.  Ed.  1040;  Lem  Moon  Sing  Z'. 
United  States.  158  U.  S.  -^38.  546,  39  L.  Ed. 
1082;  United  States  z'.  Sing  Tuck,  194  U. 
S.  161,  167,  48  L.  Ed.  917;  The  Japanese 
Immigrant  Case.  189  U.  S.  86.  97,  47  L. 
Ed.  721.  See  the  title  ALIENS,  vol.  1, 
pp.  250,  252,  for  full  citation  of  cases. 


"The  meaning  of  the  words  of  the  act 
must  be  taken  to  be  established.  Lem 
Moon  Sing  v.  United  States,  158  U.  S. 
538,  546.  547.  39  L.  Ed.  1082.  As  to 
whether  or  not  the  act  could  make  the 
decision  of  an  executive  officer  final  upon 
the  fact  of  citizenship  we  leave  the  ques- 
tion where  we  find  it.  The  Japanese  Im- 
migrant Case.  189  U.  S.  86,  97,  47  L.  Ed. 
721;  Fok  Yung  Yo  v.  United  States.  185 
U.  S.  296,  304,  305,  46  L.  Ed.  917.  See 
Chin  Bak  Kan  v.  United  States,  186  U. 
S.  193,  200,  46  L.  Ed.  1121.  Whatever  may 
be  the  law  on  that  point,  the  decisions 
just  cited  are  enough  to  show  that  it  is 
too  late  to  contend  that  the  act  of  1894  is 
void  as  a  whole.  But  if  the  act  is  valid, 
even  if  ineffectual  on  this  single  point, 
then  it  points  out  a  rnode  of  procedure 
which  must  be  followed  before  there  can 
be  a  resort  to  the  courts.  In  order  to  act 
at  all,  the  executive  officer  must  decide 
upon  the  question  of  citizenship.  If  his 
jurisdiction  is  subject  to  being  upset, 
still  it  is  necessary  that  he  should  pro- 
ceed if  he  decided  that  it  exists.  An  ap- 
peal is  provided  by  the  statute.  The  first 
mode  of  attacking  his  decision  is  by  tak- 
ing that  appeal.  If  the  appeal  fails,  it 
then  is  time  enough  to  consider  whether 
upon  a  petition  showing  reasonable  cause 
there  ought  to  be  a  further  trial  upon  ha- 
beas corpus."  United  States  v.  Sing  Tuck, 
194   U.    S.    161,    167,   48    L.    Ed.   917. 

In  a  habeas  corpus  proceeding  in  a 
district  court  of  the  United  States,  insti- 
tuted in  behalf  of  a  person  of  Chinese  de- 
scent being  held  for  return  to  China  by 
the  steamship  company  which  recently 
brought  him  therefrom  to  a  port  of  the 
United  States,  and  who  applied  for  ad- 
mission therein  upon  the  ground  that  he 
was  a  native  born  citizen  thereof  but  who, 
after  hearing,  the  lawfully  designated  im- 
migration officers  found  was  not  born 
therein  and  to  whom  they  denied  admis- 
sion, which  finding  and  denial,  upon  ap- 
peal to  the  secretary  of  commerce  and  la- 
bor, was. affirmed — the  court  should  treat 
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E.    Appeals   and   Certiorari. — On   appeal   from  the  judgment  of  a  district 
court   atBrming   the   judgment   of   deportation    by   a   commissioner,   the   supreme 


the  finding  and  action  of  such  executive 
officers  upon  the  question  of  citizenship 
and  other  questions  of  fact  as  having  been 
made  by  a  tribunal  authorized  to  decide 
the  same  and  as  final  and  conclusiva. 
unless  it  be  made  affirmatively  to  appear 
that  such  officers,  in  the  case  submitted 
to  them,  abused  the  discretion  vested  in 
them  or  in  some  other  way  in  hearing 
and  determining  the  same  committed  prej- 
udicial error.  United  States  v.  Ju  Toy, 
198  U.  S.  253,  260,  49  L.   Ed.  1040. 

A  person  of  Chinese  descent  being  held 
for  return  to  China  by  the  steamship  com- 
pany which  brought  him  therefrom,  hav- 
ing recently  arrived  at  a  port  in  the 
United  States,  made  application  to  land 
as  a  native  born  citizen  thereof,  and,  after 
examination  by  the  duly  authorized  im- 
migration officers,  was  found  by  them  not 
to  have  been  born  in  the  United  States, 
and  was  denied  admission  and  ordered  de- 
ported, which  finding  and  action  upon  ap- 
peal was  affirmed  by  the  secretary  of  com- 
merce and  labor.  When  the  foregoing 
facts  appear  to  the  court  and  the  petition 
for  the  writ  alleges  unlawful  detention  on 
the  sole  ground  that  petitioner  does  not 
come  within  the  restrictions  of  the  Chinese 
Exclusion  Acts,  because  born  in  and  a  citi- 
zen of  the  United  States,  and  does  not  al- 
lege or  show  in  any  other  way  unlawful 
action  or  abuse  of  their  discretion  or 
powers  by  the  immigration  officers  who 
excluded  him,  a  district  court  of  the 
United  States  should  not  grant  a  writ  of 
habeas  corpus.  United  States  v.  Ju  Toy. 
198  U.  S.  253,  259,  49  L.  Ed.  1040  (four 
judges   dissenting). 

The  power  of  congress  to  exclude  aliens 
altogether  from  the  United  States,  or  to 
prescribe  the  terms  and  conditions  upon 
which  they  may  come  to  this  country,  and 
to  have  its  declared  policy  in  that  regard 
enforced  exclusively  through  executive 
officers,  without  judicial  intervention,  is 
settled  by  previous  adjudications.  A  stat- 
ute making  the  decision  of  the  appropri- 
ate immigration  or  customs  officers  final, 
unless  reversed  on  appeal  to  the  secre- 
tary of  the  treasury,  passed  in  execution 
of  that  power,  is  no  less  applicable  to  an 
alien,  who  has  acquired  a  commercial  dom- 
icil  within  the  United  States,  but  who, 
having  voluntarily  left  the  country,  al- 
though for  a  temporary  purpose,  claitns 
the  right  under  some  law  or  treaty  to  re- 
enter it.  The  words  of  the  act  of  Au- 
gust 18.  1894,  are  broad  and  include  '"every 
case"  of  an  alien,  at  least  every  Chinese 
alien,  who,  at  the  time  of  its  passage,  is 
out  of  this  country,  no  matter  for  what 
reason,  and  seeks  to  come  back.  He  is 
none  the  less  an  alien  because  of  his  hav- 
ing a  commercial  domicil  in  this  coun- 
trv.  Lem  Moon  Sing  v.  United  States, 
153  U.   S.   538,   547,  39  L.   Ed.   1082. 


The  case  of  Lau  Ow  Bew  v.  United 
States,  144  U.  S.  47,  36  L.  Ed.  340,  arose 
under  the  sixth  section  of  the  act  of  Mav 
6,  1882.  ch.  126.  22  Stat.  58,  as  amended 
by  the  act  of  July  5,  1884,  ch.  220,  -^3 
Stat.  115.  It  presented  the  question 
whether  that  section  applied  to  Chinese 
merchants,  already  domiciled  in  the  United 
States,  who,  having  left  the  country  for 
temporary  purposes,  animo  revertendi, 
sought  to  re-enter  it  and  resume  their 
business.  The  question  was  raised  by 
writ  of  habeas  corpus  in  the  circuit  court 
of  the  United  States  for  the  Northern 
District  of  California  which  adjudged 
that  Lau  Ow  Bew  was  not  entitled  to 
enter  the  United  States.  This  court,  upon 
certiorari  to  the  United  States  court  of 
appeals  for  the  ninth  circuit,  reversed  the 
judgment  below,  and  held  that  the  stat- 
utes there  in  question  did  not  apply  to 
Lau  Ow  Bew.  and  that  he  had  the  right 
to  return  to  the  United  States.  Now  the 
difiference  between  that  case  and  the  pres- 
ent one  is  that,  by  the  statutes  in  force 
when  the  former  was  decided,  the  action 
of  executive  officers  charged  with  the 
duty  of  enforcing  the  Chinese  Exclusion 
Act  of  1882,  as  amended  in  1884,  could  be 
reached  and  controlled  bj'  the  courts 
when  necessary  for  the  protection  of 
rights  given  or  secured  by  some  statute 
or  treaty  relating  to  Chinese.  But,  by 
the  act  of  1894,  the  decision  of  the  appro- 
priate immigration  or  customs  officers 
excluding  an  alien  "from  admission  into 
the  United  States  under  any  law  or 
treaty,"  is  made  final  in  every  case,  unless, 
on  appeal  to  the  secretary  of  the  treas- 
ury, it  be  reversed.  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538,  39  L.  Ed. 
1082.  See,  also,  Nishimura  Ekiu  v.  United 
States,  142  U.  S.  651,  660,  35  L.  Ed.  1146; 
United  States  v.  Jung  Ah  Lung.  124  U. 
S.   621,  31    L.   Ed.   59L 

Tf  the  act  of  1894  had  done  nothing  more 
than  appropriate  money  to  enforce  the 
Chinese  Exclusion  Act.  the  courts  would 
have  been  authorized  to  protect  any  right 
the  appellant  had  to  enter  the  country,  "f 
he  was  of  the  class  entitled  to  admission 
under  existing  laws  or  treaties,  and  was 
improperly  excluded.  But  when  congress 
went  further,  and  declared  that  in  every 
case  of  an  alien  excluded  by  the  decision 
of  the  appropriate  immigration  or  cus- 
toms officers  "from  admission  into  the 
L^nitcd  States  under  [\x\y  law  or  treaty." 
such  derision  should  be  final,  unless  re- 
versed by  the  secretary  of  the  treasury, 
the  authority  of  the  courts  to  review  the 
decision  of  the  executive  officers  was 
taken  away.  Lem  Moon  Sing  7'.  United 
States.  158  U.  S.  538.  39  L.  Ed.  1082.  See 
ante.  "Delegation  of  Authoritv  to  Minis- 
terial   Officers,"    L    C. 

Whatever    may    be    the    ultimate    rights 
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court,  under  §  5  of  the  act  of  March  3,  1891,  the  ground  being  that  the  con- 
struction of  a  treaty  was  drawn  in  question,  may  dispose  of  the  entire  case, 
except  where  the  question  of  jurisdiction  alone  is  certihed,  but  the  facts  cannot 
be  re-examined,  unless  clearly  wrong.^^     ^Manifestly,  the  question  whether  this 


of  a  Chinese  person  seeking  to  enter  the 
country  and  alleging  thai  he  is  a  citizen, 
it  is  w'ithin  the  power  of  congress  to  pro- 
vide at  least  for  a  preliminary  investiga- 
tion by  an  inspector,  and  for  a  detention 
of  the  person  until  he  has  established  his 
citizenship  in  some  reasonable  way.  It 
the  person  satisfies  the  inspector,  he  is 
allowed  to  enter  the  country  without 
further  trial.  Now,  when  these  Chinese, 
having  that  opportunity,  saw  fit  to  re- 
fuse it,  an  additional  reason  was  given 
for  not  allowing  a  habeas  corpus  at  that 
stage.  The  detention  during  the  time 
necessary  for  investigation  was  not  un- 
lawful, even  if  all  of  these  parties  were 
citizens  of  the  United  States  and  were 
not  attempting  to  upset  the  inspection 
machinerv  bv  a  transparent  device.  Wong 
Wing  z:  Uni'ted  States,  163  U.  S.  228,  235, 
41  L.  Ed.  140.  They  were  offered  a  way 
to  prove  their  alleged  citizenship  and  to 
be  set  at  large,  which  would  be  suffi- 
cient for  most  people  who  had  a  case  and 
which  would  relieve  the  courts.  If  they 
saw*  fit  to  refuse  that  way,  they  properly 
were  held  down  strictly  to  their  technical 
rights.  United  States  v.  Sing  Tuck,  194 
U.    S.    161,    168,  48    L.    Ed.    917. 

Even  if  it  is  beyond  the  power  of  con- 
gress to  make  the  decision  of  the  depart- 
ment final  upon  the  question  of  citizen- 
ship, a  petition  for  habeas  corpus  ought 
not  to  be  entertained,  unless  the  court  is 
satisfied  that  the  petitioner  can  make  out 
at  least  a  prima  facie  case.  A  mere  alle- 
gation of  citizenship  is  not  enough.  But. 
before  the  courts  can  be  called  upon,  the 
preliminary  sifting  process  provided  by 
the  statutes  must  be  gone  through  with. 
Whether  after  that  a  further  trial  may 
be  had,  not  decided.  United  States  v. 
Sing  Tuck,  194  U.  S.  161,  170.  48  L.  Ed. 
917. 

Right  to  habeas  corpus  under  act  of 
1882. — Where  the  return  of  the  master  of 
a  vessel  to  a  writ  of  habeas  corpus  was 
that  he  held  a  Chinaman  in  custody  by 
direction  of  the  customs  authorities  of  the 
port,  under  the  provisions  of  the  Chinese 
Restriction  Act,  that  was  an  act  of  con- 
gress, and  he  was,  therefore,  in  custody 
under  or  by  color  of  the  authority  of  the 
United  States,  within  the  meaning  of  § 
753  of  the  Revised  Statutes.  He  was  so 
held  in  custody  on  board  of  a  vessel 
within  the  city  and  county  of  San  Fran- 
cisco. The  case  was  one  falling  within 
the  provisions  of  chapter  13  of  title  13 
of  the  Revi-ed  Statutes,  the  habeas  cor- 
pus act.  United  States  v.  Jung  Ah  Lung. 
124  U.   S.   621,  626,  31   L.   Ed.   591. 

Tf  the  rig-ht  to  issue  the  writ  existed 
otherwise,  under  the  general  provisions  of 


the  Revised  Statutes,  that  right  was  not 
taken  away  by  the  Chinese  Restriction 
Act  of  1882,  as  amended  1884.  United 
States  V.  Jung  Ah  Lung,  124  U.  S.  62J, 
626,   31   L.    Ed.   591. 

Although  the  9th  section  of  the  act  of 
1882,  as  amended  1SS4,  provides,  that,  be- 
fore any  Chinese  passengers  are  landed 
from  a  vessel  arriving  in  the  United 
States  from  a  foreign  port,  the  collector 
of  customs  of  the  district  in  which  the 
vessel  arrives  shall  proceed  to  examine 
such  passengers,  comparing  with  the  list 
and  with  the  passengers  the  certificates 
issued  under  the  act,  and  that  no  pas- 
senger shall  be  allowed  to  land  in  the 
United  States  from  such  vessel  in  viola- 
tion of  law,  this  is  only  a  provision  for 
specifying  the  executive  officer  who  is  to 
perform  the  duties  prescribed,  and  no  in- 
ference can  be  drawn  from  that  or  any 
other  language  in  the  acts  that  any  ju- 
dicial cognizance  which  would  otherwise 
exist  is  intended  to  be  interfered  with, 
such  as  that  to  issue  a  writ  of  habeas  cor- 
pus to  test  the  validity  of  the  detention. 
United  States  v.  Jung  Ah  Lung,  124  U. 
S.   021.   626,  632.  31   L.   Ed.  591. 

It  cannot  be  claimed  that  the  treaty  of 
ISSO  itself  contemplates  only  executive  ac- 
tion, for  the  reason  that  the  fourth  article 
of  the  treaty,  22  Stat.  827,  provides  that, 
if  the  legislation  adopted  by  the  United 
States  to  carry  out  the  treaty  shall  be 
"found  to  work  hardship  upon  the  sub- 
jects of  China,  the  Chinese  minister  at 
Washington  may  bring  the  matter  to  the 
notice  of  the  secretary  of  state  of  the 
United  States,  who  will  consider  the  sub- 
ject v.-ith  him."  Rut  there  is  nothina:  in 
this  provision  which  excludes  judicial 
cognizance,  or  which  confines  the  remedy 
of  a  subject  of  China,  in  a  given  case  of 
hardship,  to  diplomatic  action.  United 
States  c'.  Jung  Ah  Lung.  124  U.  S.  621, 
632.    31    L.    Ed.    591. 

42.  An  appeal  was  taken  from  the  judg- 
ment of  deportation  rendered  by  the  com- 
miss'oner  to  the  judge  of  di  district  court 
of  ire  United  States  and.  upon  hearing, 
the  district  court  affirmed  tliat  judgment, 
and,  from  the  judgment  of  the  district 
court,  this  appeal  was  tajcen  under  §  5 
of  the  act  of  INIarch  3,  1891,  on  the  ground 
that  the  construction  of  the  treaty  of 
1894  was  drawn  in  question.  Except  in 
cases  under  that  section  where  the  ques- 
tion of  jurisdiction  alone  is  certified,  the 
supreme  court  has  power  to  dispose  of 
the  entire  case,  but  as  the  jurisdiction  of 
the  commissioner  is  crstained,  it  cannot 
properlv  re-examine  the  facts  already  de- 
termined by  two  judgments  below.  That 
is   the   general   rule,   and   ^here   is   nothing 
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section  should  be  construed,  taken  with  the  treaties,  to  apply  to  Chinese  mer- 
chants already  domiciled  in  the  United  States,  and  to  whom  no  intention  of 
voluntarily  surrendering  that  domicile  can  be  imputed,  is  one  of  such  great 
gravity  and  importance,  and  sufficiently  open  to  controversy,  for  the  issuance  of 
a  writ  of  certiorari  by  the  supreme  court  to  the  United  States,  to  the  circuit  court 
of  appeals,  under  the  act  of  March  3,  1891,  ch.  517,  p.  6.-*^ 

IV.    Privilege  of  Transit. 

See  the  title  Aliens,  vol.   1,  p.  255. 

Authority  of  Government  to  Regulate. — The  autliority  of  the  govern- 
ment in  prescribing  regulations  in  respect  to  transit  of  Chinese  is  unqualified, 
and  where  these  regulations  are  not  essentially  unreasonable  and  do  not  trans- 
gress constitutional  limitations,  jurisdiction  to  interfere  with  the  collector's 
orders  is  lacking.  If  petitioner  had  just  cause  of  complaint  of  the  conduct  of 
the  collector's  subordinates,  the  remedy  is  not  to  be  found  in  his  discharge  on 
habeas  corpus.*-* 

Under  Treaties. — The  treaty  of  1894  manifestly  operated  to  commit  the 
subject  of  transit  to  executive  regulation  and  determination;  and  by  the  then, 
as  well  as  the  present,  regulations,  the  final  decision  as  to  permitting  transit  was 
devolved  on  the  collector  of  customs,  and  no  appeal  to  the  secretary  was  pro- 
vided for.*^     This  was  the  first  treaty  mentioning  it ;  but  such  privilege  of  transit 


to  take  this  case  out  of  its  operation. 
Chin  Bak  Kan  v.  United  States,  186  U. 
S.  193,  201.  46  L.  Ed.  1121;  Chin  Ying  v. 
United  States,  186  U.  S.  202,  46  L.  Ed. 
1126. 

But  the  findings  of  the  commissioner 
and  in  the  district  court,  in  cases  involv- 
ing the  deportation  of  Chinese  found  in 
this  country  without  the  certificates  re- 
quired by  law,  should  ordinarilj'  be  fol- 
lowed in  the  supreme  court,  and  will  only 
be  reconsidered  when  it  is  clear  that  an 
incorrect  conclusion  has  been  reached,  as 
in  this  case,  where,  from  an  examination 
of  the  record,  it  is  clear  that  the  evidence 
showed  defendants  to  be  merchants  and 
not  laborers.  This  was  the  sole  ground 
for  their  deportation,  and  the  finding  of 
the  commissioner  was  also  of  an  uncer- 
tain nature.  Tom  Hong  v.  United  States, 
193  U.  S.  517.  48  L.  Ed.  772,  citing  Chin 
Bak  Kan  v.  United  States,  186  U.  S.  193, 
201,   46   L.    Ed.    1121. 

43.  Certiorari.— Lau  Ow  Bew.  141  U. 
S.    583,    588,    35    L.    Ed.    868. 

Quaere,  as  to  the  right  of  the  appel- 
lants to  give  bail  pending  their  appeal. 
Ah  How  V.  United  States,  193  U.  S.  65, 
78,  48  L.  Ed.  619.  See  the  title  BAIL 
AND  RECOGNIZANCE,  vol.  2,  p.  765. 
See,  generally,  the  title  APPEAL  AND 
ERROR,    vol.   1,   p.    333. 

44.  Authority  to  regulate  is  unqualified. 
— Lee  Gon  Yung  v.  United  States,  185  U. 
S.  306,  46  L.  Ed.  921;  Fok  Yung  Yo  t'. 
United  States.  185  U.  S.  296,  302,  46  L. 
Ed.   917,   followed. 

45.  Under  treaties. — By  the  express 
terms  of  the  treaty  of  1894,  Chinese  la- 
borers shall  continue  to  enjoy  the  privi- 
lege of  transit  across  the  territoiy  of  the 
United  States  in  the  course  (^^  their 
journey  to   or   from   other   countries,   sub- 


ject to  such  regulations  by  the  govern- 
ment of  the  United  States  as  may  be 
necessar}'  to  prevent  said  privilege  of 
transit  from  being  abused.  Fok  Yung  Yo 
V.  United  States,  185  U.  S.  296.  303,  46  L. 
Ed.   917. 

Before  the  treaty  of  1894  between  the 
United  States  and  China,  the  privilege  of 
transit  of  Chinese  persons  across  the 
territory  of  the  United  States  was  not 
specifically  mentioned  in  any  treaty  or 
statute,  except  in  the  last  clause  of  §  8 
of  the  act  of  September  13.  1888,  ch.  1015, 
by  which  the  secretary  of  the  treasury 
was  authorized  to  make,  atid  from  time 
to  time  to  change,  "such  rules  and  regula- 
tions, not  in  conflict  with  this  act,  as  he 
may  deem  necessary  and  proper  to  con- 
veniently secure  to  such  Chinese  persons 
as  are  provided  for  in  articles  second  and 
third  of"  a  treaty  between  the  United 
States  and  China  signed  March  12,  18SS, 
but  not  then  ratified,  "the  rights  therein 
mentioned  and  such  as  shall  protect  the 
United  States  against  the  coming  and 
transit  of  persons  not  entitled  to  the  ben- 
efit of  the  provisions  of  said  articles."  25 
Stat.  478.  As  that  treaty  was  never  rati- 
fied, it  may  be  doubtful  whether  that  sec- 
tion ever  took  effect.  Fok  Yung  Yo  v. 
United  States.  185  U.  S.  296.  299,  46  L. 
Ed.  917.  See  Li  Sing  v.  United  States, 
ISO   U.   S.   486,  490.   45   L.   Ed.  634. 

The  treaty  of  1880,  22  Stat.  826,  in  de- 
claring in  respect  of  the  coming  of 
Chinese  laborers  into  this  country  that 
the  government  of  the  United  States 
might  "regulate,  limit  or  suspend  such 
coming  or  residence,"  did  not  refer  to  the 
privilege  of  transit,  and.  as  it  was  not 
self-executing,  the  act  of  May  6,  18S2.  was 
passed  to  carry  the  stipulation  into  effect* 
But  the  provision  of  this  treaty  applicable 
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was  recognized  bv  successive  attorneys  general  from  1882  to  January  18'H 
(17  Opinions,  416,  485;  18  Opinions,  338;  19  Opinions,  369;  20  Opinions, 
693)  ;  and   it  was  regulated  bv  orders  of  tbe  treasury  departments*^ 

As  to  Certificate  of  Right.— See  ante,  "Certificates  of  Identity,"  III,  B,  2. 

CHIPPEV/AS.— See  tbe  title  Indians. 
CHOCOLATE.— See  note  1. 
CHOCTAWS.— See  tbe  title  Indians. 

CHOSE  IN  ACTION.— See,  also,  the  tide  Assignments,  vol.  2,  p.  563.     See 
note  2. 


here,  in  recognizing  the  privilege  of  transit 
and  providing  that  it  should  continue, 
proceeded  on  the  ground  of  its  existence 
and  continuance  under  governmental 
regulations,  and  no  act  of  congress  was 
required.  Fok  Yung  Yo  v.  United  States, 
185   U.   S.   296,   303,   46   L-    Ed.   917. 

46.  Fok  Yung  Yo  v.  United  States,  185 
U.   S.   296,  299,  46   L.   Ed.  917. 

The  abuse  of  the  privilege  (of  transit) 
might  consist  in  the  use  of  passage  across 
the  country  to  reach  a  point  from  which 
to  effect  an  entrance  into  it,  contrary  to 
law.  The  journey  contemplated  would  in 
effect  be  continuous,  and  the  intermediate 
destination  could  not  absolve  from  the 
guilt  involved  in  the  effort  to  attain  that 
forbidden  ulterior  destination.  Such  an 
abuse  of  the  privilege  could  only  be  pre- 
vented by  arresting  the  journey  on  the 
threshold.  Fuller,  C.  J.,  in  Fok  Yung  Yo 
V.  United  States.  185  U.  S.  296,  303,  46 
L.    Ed.    917. 

1.  Chocolate. — See  Arthur  v.  Stephani, 
96  U.  S.  125,  24  L.  Ed.  771.  And  see, 
generally,  the  title  REVENUE  LAWS. 

2.  Chose  in  action. — In  Bushnell  v.  Ken- 
nedy. 9  Wall.  387,  ;!90,  19  L.  Ed.  736,  it  is 
said  of  this  term:  "Under  that  compre- 
hensive description  are  included  all  debts 
and  all  claims  for  damages  for  breach  of 
contract,  or  for  torts  connected  with  con- 
tract." 

In  construing  the  provision  that  the 
United  States  courts  should  have  no  ju- 
risdiction of  any  suit  to  recover  the  con- 
tents of  any  promissory  note  or  other 
chose  in  action  in  favor  of  assignee, 
unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  the  said  contents 
if  no  assignment  had  been  made,  the  court, 
in  Sheldon  v.  Sill,  8  How.  441.  449,  12  L. 
Ed.  1147,  said:  "The  term  chose  in  ac- 
tion is  one  of  comprehensive  import.  It 
includes  the  infinite  variety  of  contracts, 
covenants,  and  promises,  which  confer  on 
one  party  a  right  to  recover  a  personal 
chattel  or  a  sum  of  money  from  another, 
by  action."  See,  also.  Mexican  Nat.  R. 
Co.  V.  Davidson,  157  U.  S.  201.  39  L.  Ed. 
672;  Sere  v.  Pitot,  6  Cranch  333,  335,  3  L. 
Ed.  240.     And  see  the  title  COURTS. 

In  Ambler  v.  Eppinger,  137  U.  S.  480,  482, 
34  L.  Ed.  765,  it  is  said:  "It  was  there 
(in  Deshler  v.  Dodge,  16  How.  622,  14 
L.   Ed.  1084),  held   that  the  exception  by 


that  section  of  the  jurisdiction  of  those 
courts  of  suits  by  an  assignee  did  not 
extend  to  a  suit  on  a  chose  in  action  to 
recover  possession  of  a  specific  chattel 
or  damages  for  its  wrongful  caption  or 
detention,  although  the  assignee  could  not 
himself  sue  in  that  court.  And  in  the 
subsequent  case  of  Bushnell  v.  Kennedy, 
9  Wall.  387,  19  L.  Ed.  736,  it  was  said 
that  the  exceptions  to  the  jurisdiction  ap 
plied  only  to  rights  of  action  founded  on 
contracts  which  contained  within  them- 
selves some  promise  or  duty  to  be  per- 
formed, and  not  to  mere  naked  rights  of 
action  founded  on  some  wrongful  act  or 
some  neglect  of  duty  to  which  the  law 
attaches   damages." 

In  Plant  Investment  Co.  v.  Jacksonville, 
etc..  R.  Co.,  152  U.  S.  71,  76,  38  L.  Ed. 
358,  it  is  said:  "As  we  said  in  the  case 
of  Shoecraft  v.  Bloxham,  124  U.  S.  730. 
735.  31  E.  Ed.  574,  'the  terms  used— "the 
contents  of  any  promissory  note  or  otlier 
chose  in  action" — were  designed  to  em- 
brace the  rights  the  instrument  conferred 
which  were  capable  of  enforcement  by 
suit.  They  were  not  happily  chosen  to 
convey  this  meaning,  but  they  have  re- 
ceived a  construction  substantially  to  that 
purport  in  repeated  decisions  of  this 
court.'  " 

Specific  performance. — In  Corbin  v. 
County  of  Black  Hawk,  105  U.  S.  659,  26 
L.  Ed.  1136,  it  was  decided  that  a  suit 
to  compel  the  specific  performance  of  a 
contract  or  to  enforce  its  other  stipula- 
tions was  a  suit  to  recover  the  contents 
of  a  chose  in  action,  and  not  maintainable 
under  §  11  of  the  act  of  1789,  as  re- 
enacted  in  §  629  of  the  Revised  Statutes, 
in  the  circuit  court  by  an  assignee  if  it 
could  not  have  been  prosecuted  by  the 
assignor  had  no  assignment  been  made. 
And  this  was  reaffirmed  in  Shoecraft  v. 
Bloxham.  124  U.  S.  730,  31  L.  Ed.  574. 
But  while  the  exception  extended  to  all 
actions  ex  contractu,  it  has  been  held  not 
applicable  to  a  tortious  taking  of  wrong- 
ful detention  of  a  chose  in  action  against 
the  right  or  title  of  the  assignee  where 
the  injury  is  one  to  the  right  of  property 
in  the  thing  and  the  derivation  of  title 
unimportant.  Deshler  i'.  Dodge,  16  How. 
622,  631.  14  L.  Ed.  1084;  Ambler  v.  Ep- 
pinger, 137  U.  S.  480,  34  L.  Ed.  765.  Mexi- 
can Nat.  R.  Co.  V.  Davidson,  157  U.  S. 
201,    206,    39    L.    Ed.    672.    See    also,    Plant 
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CHRISTIANITY.— See  the  title  Common  Law. 

CHRISTIAN  NAME.— As  to  sufficiency  of  description  in  writ  of  error,  see 
the  title  Appeal  and  Error,  vol.  2,  p.  152,  and  see  generally  the  title  Name 

CHURCH.— See  note  1. 

CHURCH  PROPERTY.— See  the  title  Religious  Societies. 

CIGARETTES.— See  the  titles  Interstate  and  Foreign  Commerce;  Li- 
censes. As  to  police  power  to  regulate  the  right  to  sell  cigarettes,  see  the  title 
Constitutional  Law.  As  to  equal  protection  in  requiring  license  to  sell  cigar- 
ettes, see  the  title  Constitutional  Law.  As  to  judicial  notice  as  to  injurious 
effect,  see  the  title  Judicial  Notice. 

CIRCUIT  COURTS.— See  the  titles  Appeal  and  Error,  vol.  1,  p.  433; 
Courts. 

CIRCUIT  COURTS  OF  APPEALS.— See  the  titles  Appeal  and  Error,  vol. 
1,  p.  478;  Courts. 

CIRCULATION.— See  note  2. 

CIRCUMSTANCES  OF  THE  DEMAND.— See  note  3. 


Investment  Co.  v.  Jacksonville,  etc.,  R. 
Co.,    152    U.    S.    71.    76,    38    L.    Ed.    358. 

A  debt  secured  by  a  bond  and  mortgage 
is  a  chose  in  action.  Sheldon  v.  Sill,  8 
How.   441,   13   L.    Ed.    1147. 

1.  Church. — In  Town  of  Pawlet  v. 
Clark,  9  Cranch  292,  326,  3  L.  Ed.  735,  it 
is  said:  "The  expression,  parish  church, 
has  various  significations.  It  is  applied 
sometimes  to  a  select  body  of  Christians, 
forming  a  local  spiritual  association;  and 
sometimes  to  the  building  in  which  the 
public  worship  of  the  inhabitants  of  a 
parish  is  celebrated;  but  the  true  legal 
notion  of  a  parochial  church  is  a  con- 
secrated place,  having  attached  to  it  the 
rights  of  burial  and  the  administration  of 
the  sacraments.  Com.  Dig.  Esglise,  C; 
Scld.  dc  Decim.  265;  2  Inst.  363;  1  Burn's 
Eccles.  Law  217;  1  Wooddes.  314.  Doctor 
Gibson,  indeed,  holds,  that  the  church, 
in  consideration  of  law,  is  properly  the 
cure  of  souls,  and  the  right  of  titles.  Gibs. 
189;    1    Burn's    Eccles.    Law     232."       See, 
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generally,    the     title     RELIGIOUS      SO- 
CIETIES. 

2.  Circulation.— A  certificate  of  in- 
debtedness not  calculated  or  intended  to 
circulate  as  money,  was  held  not  to  be 
taxable  as  circulation  under  the  third 
clause  of  §  3408  of  the  Revised  Statutes. 
United  States  v.  Wilson,  106  U.  S.  620, 
622,  27  L.  Ed.  310.  See,  generally,  the 
title    TAXATION. 

3.  Circumstances  of  the  demand. — It 
was  provided  that  a  certified  copy  of  the 
protest  of  a  bill  or  note  should  be  evi- 
dence, not  of  the  demand  and  manner  and 
circumstances  of  the  demand,  but  of  the 
notice  only.  The  court  said:  "The  man- 
ner of  the  demand  must,  therefore,  mean 
the  presentment  of  the  bill  for  either  ac- 
ceptance or  payment;  and  the  circum- 
stances of  the  demand,  we  think,  means 
the  place  where  tlie  presentment  and  de- 
mand is  made,  and  the  person  to  whom 
or  of  whom  it  is  made,  and  the  answer 
made  by  such  person."  Musson  v.  Lake, 
4  How.  263,  277,  11  L.  Ed.  907. 


CIRCUMSTANTIAL  EVIDEMCE. 

CROSS  REFERENCES. 

See  the  titles  Crimixal  Law;  Evidence:  Homicide;  Re?   Gest.^s. 

As  to  rebutting  by  circumstantial  evidence  the  presumption  that  the  con- 
itf^ts  of  a  bill  has  been  received  by  drawer  or  indorser.  see  the  title  Bills,  Notes 
AND  Checks,  ante,  p.  257.  As  to  admissibility  to  reduce  damages,  see  the  title 
Damages.  As  to  rebutting  a  presumption  of  payment  by  circumstantial  evi- 
dence, see  the  title  Payment.  As  to  presumptions  from  circurnstantial  evi- 
dence, see  the  title  Presumptions  and  Burden  oe  Proof. 

Admissibility. — Though  the  admissibility  of  circumstantial  evidence  rests 
much  within  the  discretion  of  the  trial  judge. ^  great  latitude  is  allowed  in  the 
reception  of  such  evidence,  the  aid  of  which  is  constantly  required  where  direci 
evidence  of  the  fact  is  wanting.  The  more  the  jury  can  see  of  the  surrounding 
facts  and  circumstances,  the  more  correct  their  judgment  is  likely  to  be.^  So 
anv  circumstances  which  tend  to  throw  light  upon  that  which  is  to  be  proved 
may  be  admitted  in  evidence.^     And  the  fact  that  such  evidence  has  a  tendency 


1.  Admissibility.— Clune  z:  United 
States,  159  U.  S.  590.  593,  40  L.  Ed.' 269; 
Moore  v.  United  States,  150  U.  S.  57,  37 
L.  Ed.  996.  See,  also,  the  case  of  Alex- 
andria V.  United  States,  13S  U.  S.  353,  34 
L.    Ed.   954. 

2.  Castle  v.  Bnllard.  23  How.  172,  16 
L.  Ed.  424;  Moore  v.  United  States.  1,^0 
U.  S.  57,  60.  37  L.  Ed.  996;  Thiede  v. 
Utah  Territory,  159  U.  S.  510.  518,  40  L. 
Ed.  237;  Holmes  r.  Goldsmith,  147  U.  S. 
150,  164,  37  L.  Ed.  US;  Coflin  v.  L'nited 
States,   162  U.   S.   664.  40   L.    Ed.   1109. 

Whenever  the  necessity  arises  for  a  re- 
sort to  circumstantial  evidence,  cither 
from  the  nature  of  the  inquiry  or  the  fail- 
ure of  direct  proof,  objections  to  testi- 
mony on  the  ground  of  irrelevancy  are 
not  favored,  for  the  reason  t^hat  the  force 
and  effect  of  circumstantial  facts  usually 
and  almost  necessarily  depend  upon  tlieir 
connection  with  each  other  Circum- 
stances altogether  inconclusive,  if  sepa- 
rately considered,  may,  by  tlieir  number 
and  joint  operation,  especially  when  cor- 
roborated by  moral  coincidences,  be  suffi- 
cient to  constitute  conclusive  proof. 
Castle  z'.  P.ullard,  23  How.  172,  187,  16  L. 
Ed.  424;  Moore  7'.  United  States,  150  U. 
S.   57,   60,  37   L.   Ed.  996. 

"The  competency  of  a  collateral  fact 
to  be  used  as  the  basis  of  legitimate 
argument  is  not  to  be  determined  by  the 
conclusiveness  of  the  inferences  it  may 
afiFord  in  reference  to  the  litigated  fact. 
It  is  enough  if  these  may  tend,  even  in  a 
slight  degree,  to  elucidate  the  inquiry,  or 
to  assist,  though  remotely,  to  a  determina- 
tion probably  founded  in  truth."  Holmes 
V.  Goldsmith,  147  U.  S.  l-O.  164,  37  L.  Ed. 
118. 

3.  Thiede  v.  Utah  Tcr-itory,  159  U.  S. 
510,  518,  40  L.  Ed.  237;  Holmes  r.  Gold- 
smith, 147  U.  S.  150,  If 4,  37  L.  Ed.  118; 
Moore  v.  United  States,  150  U.   S.  57,   37 


E.  Ed.  996;  Clune  v.  United  States,  159 
U.  S.  590,  593.  40  L.  Ed.  269;  Coffin  z: 
United  States.  162  U.  S.  664.  40  L.  Ed. 
1109.  See.  also,  the  case  of  Alexandria  v. 
United  States,  138  U.  S.  353,  34  L.  Ed. 
9o4. 

Examples. — The  defendant  was  charged 
with  the  murder  of  his  wife.  Where  the 
relations  between  the  defendant  and  his 
wife  were  to  be  settled,  not  by  direct  or 
positive  but  only  by  circumstantial  evi- 
dence, any  circumstance  which  tended  to 
throw  light  thereon  might  fairly  have 
been  admitted  in  evidence  before  the  jury. 
Thiede  v.  Utah  Territory,  159  U.  S.  510, 
518,   40  L.    Ed.   237. 

Aside  from  the  testimony  of  one  wit- 
ness the  evidence  against  defendant, 
charged  with  murder,  was  purely  circum- 
stantial, and  it  was  clearly  proper  for  the 
government  to  endeavor  to  establish,  as 
a  circumstance  in  the  case,  the  fact  that 
another  person  who  was  present  in  the 
vicinit^^  at  the  time  of  the  killing  could 
not  have  committed  the  crime.  Bram  v. 
United  States.  168  U.  S.  532,  568,  42  L. 
Ed.    568. 

The  defendants  were  indicted  for 
stopping  the  mail.  The  prosecution  gave 
in  evidence  telegrams  announcing  the 
stoppaee  of  mail  trains.  The  court  held 
the  telegrams  were  obviously  circum- 
stances tending  to  show  the  conspiracy, 
and  were  properly  adpiitted.  Clune  v. 
United  States.  159  U.  S.  590,  40  L.  Ed. 
269. 

Defendant  was  indicted  for  aiding  and 
abetting  in  violation  of  the  national  bank- 
ruptcy act.  Section  5209,  Rev.  Stat.  AH 
evidence  connected  with  the  circurristances 
tending  to  show  intent  was  allowed. 
Coffin  ^T'.  United  States,  162  U.  S.  664,  40 
L.    Ed.   1109. 

Circumstantial  evidence  may  be  resorted 
to.  to  prove  fraud.     Castle  v.   Bullard,  23 
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to  show  that  the  defendant  was  guihy  of  another  offense  is  not  sufficient  reason 
for  its  exchision,  if  otherwise  competent.^ 

Weight. — Circumstantial  evidence  is  sometimes  more  convincing  than  and 
will  outweigh  positive  testimony.^  It  has  been  held  that  circumstances  without 
any  witness  may  combine  to  establish  a  charge." 

CIRCUMVENTION.— See  note  1. 

CITATION.— See  the  tiile  Appeal  and  Error,  vol.  2,  p.  152. 

CITY. — See,  also,  the  title  Municipal  Cori'ORatio.vs.  "A  city  is  only  a  po- 
litical subdivision  of  the  state,  made  for  tiK*  convenient  administration  of  the 
government.  It  is  an  instrumentality,  with  powers  more  or  less  enlarged,  ac- 
cording to  the  requirements  of  the  public,  and  which  may  be  increased  or  re- 
pealed at  the  will  of  the  legislature. "^ 


How.  172,  16  L.  Ed.  424;  Gregg  v.  Sayre. 

8  Pet.    244.    8    L.    Ed.    932.      See    the    title 
FRAUD    AND    DECEIT. 

4.  Moore  v.  United  States,  150  U.  S. 
57,    37    L.    Ed.    996. 

5.  Weight.— The  Robert  Edwards.  6 
Wheat.  187,  188,  5  L.  Ed.  238;  Kempncr 
V.  Churchill,  8  Wall.  362,  369,  19  L.  Ed. 
461;  The  Struggle,  9  Cranch  71,  3  L.  Ed. 
660. 

The  prosecution  against  the  schooner 
Jane  in  this  case  was  for  violating  the 
laws  of  the  United  States.  It  was  held, 
as  to  the  identification  of  the  vessel,  that 
circumstantial  evidence  may  be  sufficient 
to  convince  the  judicial  mind.  The 
Schooner  Jane  v.  United  States,  7  Cranch 
363,    3    L.    Ed.    372. 

An  answer  in  chancery,  although  posi- 
tive, and  directly  responsive  to  an  allega- 
tion in  the  bill,  may  be  outweighed  by 
circumstances,  especially  if  it  be  respect- 
ing a  fact  which,  in  the  nature  of  things, 
cannot  be  within  the  personal  knov/ledge 
of  the  defendant.  Clarke  v.  Van  Riemsdyk, 

9  Cranch    153,   3   L.    Ed.   688 

6.  Circumstances,  without  any  witness, 
when  they  exist  in  documentary  or  writ- 
ten testimony,  may  combine  to  establish 
the  charge  of  perjury;  as  they  may  com- 
bine, altogether  unaided  by  oral  proof, 
except  the  proof  of  their  authenticity,  to 
prove  any  other  fact  connected  with  the 
declarations  of  persons,  or  business  of 
human  life.  That  principle  is,  that  cir- 
cumstances necessarily  make  md  a  part  of 
the  proofs  of  human  transnctions;  that 
such  as  have  been  reduced  to  writing:  in 
unequivocal  terms,  when  the  writing  has 
been   proved   to    be    authentic,    cannot    be 


made  more  certain  by  evidence  aliunde. 
United  States  v.  Wood,  14  Pet.  428,  439, 
10    L.    Ed.    527. 

1.  Circunivention. — An  Illinois  statute 
provided.  "If  any  fraud  or  circumvention 
be  used,  in  obtaining  the  making  or  ex- 
ecuting of  any  of  the  instruments  afore- 
said" (that  is,  any  note,  bond,  bill,  or 
other  instrument  in  writing,  for  the  pay- 
ment of  money  or  property,  or  the  per- 
formance of  covenants  or  conditions), 
"such  fraud  or  circumvention  may  be 
pleaded  in  bar  to  any  action  to  be  brought 
on  any  such  instrument  so  obtained."  In 
Oregon  v.  Jennings,  119  U.  S.  74.  89,  30 
L.  Ed.  323,  the  court  said:  "In  Latham 
V.  Smith,  45  111.  25,  decided  in  1867.  in 
construing  this  statute,  the  court  said: 
'A  fraud  in  obtaining  a  note  may  consist 
of  anj^  artifice  practised  upon  a  person  to 
induce  him  to  execute  it.  when  he  did  not 
intend  to  do  such  an  act.  Circumvention 
seems  to  be  nearly,  if  not  quite,  synony- 
mous with  fraud.'  "  See,  generally,  the 
title   FRAUD  AND  DECEIT. 

2.  Guthrie  Nat.  Bank  v.  Guthrie,  173  U. 
S.  528,  536.  43  L.  Ed.  796;  New  Orleans  v. 
Clark,  95  U.  S.  654.  24  L.  Ed.  521;  Wor- 
cester zi.  Worcester,  etc.,  R.  Co.,  196  U. 
S.  549.  49  L.  Ed.  591.  See,  also,  Mt. 
Pleasant  v.  Beckwith,  100  U.  S.  514,  524, 
25   L.   Ed.   P99. 

In  Ford  V.  Delta  and  Pine  Land  Co., 
164  U.  S.  662,  672.  41  L.  Ed.  590.  it  is  said: 
".A.  city  is  a  municipal  corporation,  a 
political  subdivision  of  the  state,  charged 
with  certain  specified  duties  of  govern- 
ment within  its  territorial  limits,  and  for 
the  full  discharge  of  tlv^se  duties  it  is  au- 
thorized  to   levy   taxes." 
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CROSS  REFERENCES. 

See  the  titles  ABANDONiiD  and  Captured  Property,  vol.  1,  p.  1 ;  Admiralty, 
vol.  1,  p.  119;  Aliens,  vol.  1,  p.  210;  Appeal  and  Error,  vol.  1,  p.  333;  Army 
AND  Navy,  vol.  2,  p.  494;  Blockade,  ante,  p.  364;  Chinese  Exclusion  Acts, 
ante,  p.  769;  Civil  Rights;  Constitutional  Law;  Contract;  Labor  Law; 
Descent  and  Distribution;  Domicile;  Elections;  Escheat;  Extradition; 
International  Law  ;  Naturalization  ;  Prize  ;  Public  Lands  ;  Public  Oe- 
ficERS ;  Slaves  ;  States  ;  Succession  Taxes  ;  Treaties  ;  United  States  ;  War. 

As  to  citizenship  for  purposes  of  claims  against  the  United  States,  see  the 
titles  Abandoned  and  Captured  Property,  vol.  1,  p.  1;  United  States.  As 
to  citizenship  of  corporation,  see  the  titles  Corporations;  Courts;  Foreign 
Corporations  ;  Removal  oe  Causes.  As  to  Indians  as  citizens,  see  the  title 
Indians.  As  to  diverse  citizenship,  see  the  titles  Courts;  Removal  of  Causes. 
As  to  averment  of  citizenship  to  confer  jurisdiction,  see  the  titles  Aliens,  vol. 
J.  p.  210;  Courts;  Jltrisdiction  ;  Pleading;  Removal  of  Causes.  As  to 
eligibility  as  personal  representative,  see  the  title  Executors  and  Adminis- 
trators. As  to  juror  and  representation  on  jury,  see  the  title  Jury.  As  to 
raising  question  of  sufficiency  of  averment,  see  the  titles  Abatement,  Revival 
and  Survival,  vol.  1,  p.  12;  Demurrers.  As  to  citizenship  as  federal  ques- 
tion on  appeal,  see  the  title  Appeal  and  Error,  vol.  1,  p.  333.  As  to  estoppel 
by  allegation  of  citizenship,  see  the  title  Estoppel. 

I.   Definitions  and  Distinctions. 

Citizens  are  the  members  of  the  political   community  to  which   they  belong.^ 

1.    Membership  in  political   community.  "They  are  the  people  who  compose  the 

— United    States    v.    Cruikshank.    92    U.    S.  community,   and   wlio,   in    their   associated 

.542,   23   L.    Ed.   588;    Boyd   V.   Thayer,   143  capacity,    have    established    or     submitted 

U.  S.   135,  158,   30   L.   Ed.   103.  themselves  to  the  dominion  of  a  govern- 
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although  not  exercising  political  rights.-  And  the  word  "citizen"  is  often  used 
to  convey  the  idea  of  membership  in  a  nation.^  In  that  sense,  women,  if  born 
of  citizen  parents  within  the  jurisdiction  of  the  United  States,  have  always  been 
considered  citizens  of  the  United  States,  as  much  so  before  the  adoption  of  the 
fourteenth  amendment  to  the  constitution  as  since.^     The  term  "citizen"  is  anal- 


ment  for  the  promotion  of  their  general 
welfare  and  the  protection  of  theii  in- 
dividual as  well  as  their  collective  rights."' 
United  States  v.  Cruikshank,  92  U.  S.  542, 
23  L.  Ed.  588,  quoted  in  Boyd  v.  Thayer, 
143    U.    S.    135,    158,    36    L.    Ed.    103. 

"The  most  general  and  appropriate 
definition  of  the  term  citizen  is  'a  free- 
man.' "  Scott  V.  Sandford,  19  How.  393, 
531,  15  L.  Ed.  691,  per  McLean,  J.,  dis- 
senting. 

The  aged  above  sixty,  and  children  in 
their  minority,  are  citizens.  Ex  parte 
Virginia.  100  U.  S.  339,  365,  25  L.  Ed.  676, 
per  Field,  J.,  dissenting. 

Etymology. — "Upon  a  principle  of 
etymology  alone,  the  term  citizen,  as  de- 
rived from  civitas,  conveys  the  ideas  of 
connection  or  identification  with  the  state 
or  government,  and  a  participation  of  its 
functions.  But  beyond  this,  there  is  not, 
it  is  believed,  to  be  found,  in  the  theories 
of  writers  on  government,  or  in  any  ac- 
tual experiment  heretofore  tried,  an  ex- 
position of  the  term  citizen,  which  has 
not  been  understood  as  conferring  the 
actual  possession  and  enjoyment,  or  the 
perfect  right  of  acquisition  and  enjoy- 
ment, of  an  entire  equality  of  privileges, 
civil  and  political."  Scott  v.  Sandford,  19 
How.  393,  476,  15  L.  Ed.  691.  per 
Daniel,    J. 

Property  rights. — "The  fact  that  prop- 
erty is  held  subject  to  a  condition  against 
alienation  does  not  affect  the  civil  or 
political  status  of  the  holder  of  the  title." 
Matter  of  Hefif,  197  U.  S.  488,  509.  49  L. 
Ed.   848. 

2.  United  States  v.  Wong  Kim  Ark,  169 
U.  S.  649.  680,  42  L.  Ed.  890;  Boyd  v. 
Thayer.  143  U.  S.  135,  158,  36  L.  Ed.  103. 
See  also  Baldwin  v.  Franks,  120  U.  S. 
678.  690,  30  L.  Ed.  766;  Minor  v.  Happer- 
sett,  21  Wall.   162,   166,  22   L.    Ed.  627. 

"There  is  no  attempt  in  this  definition, 
*  *  *  to  exclude  those  members  of  the 
state  who  are  citizens  in  the  sense  of  par- 
ticipation in  civil  rights,  though  not  in 
the  exercise  of  political  functions."  Boyd 
V.  Thayer,  143  U.  S.  135,  158,  36  L.  Ed. 
103. 

"Undoubtedly,  a  person  may  be  a  citi- 
zen, that  is.  a  member  of  the  community 
who  form  the  sovereignty,  although  he 
exercises  no  share  of  the  political  power, 
and  is  incapacitated  from  holding  par- 
ticular offices.  Women  and  minors,  who 
form  a  part  of  the  political  family,  cannot 
vote;  and  when  a  property  qualification 
is  required  to  vote  or  hold  a  particular 
office,  those  who  ha.ve  not  the  necessary 
qualification  cannot  vote  or  hold  the  of- 
fice, yet  they  are  citizens."  Scott  v. 
Sandford,    19    How.    393,    417,    422,    15    L. 


Ed.  691.  See,  also,  dissenting  opinion  of 
Curtis.  J.,  at  p.  583;  Ex  parte  Virginia,r 
100  U.  S.  339,  365,  25  L.  Ed.  676,  per 
Field,  J.,  dissenting. 

In  a  political  or  legal  sense,  none  can' 
be  dealt  with  or  treated  by  the  govern- 
ment as  citizens,  but  those  who  are  citi-- 
zens  in  reality.  Rundle  v.  Delaware,  etc., 
Canal  Co.,  14"  How.  79,  101,  14  L.  Ed.  335, 
per    Daniel.   J.,   dissenting. 

Nationality  is  essentially  a  political 
idea  and  belongs  to  the  sphere  of  public 
law.  United  States  v.  Wong  Kim  Ark, 
169  U.  S.  649,  707,  42  L.  Ed.  890,  per 
r'uller,   C.   J.,    dissenting. 

Acquisition  of  domicile  without  politi- 
cal rights. — See  post,  "In  General,"  II, 
A;  "Acquisition  of  Foreign  Domicile,  ' 
V,   B. 

3.  Member  of  nation. — "For  conven- 
ience it  has  been  found  necessary  to  give 
a  name  to  tliis  membership.  Th-e  object 
is  to  designate  by  a  title  the  person  and 
the  relation  he  bears  to  the  nation.  For 
this  purpose  the  words  'subject,'  'inhabit- 
ant.' and  'citizen'  have  been  used,  and 
the  choice  between  them  is  sometimes 
made  to  depend  upon  the  form  of  the 
government.  Citizen  is  now  more  com- 
monly employed,  however,  and  it  has 
been  considered  better  suited  to  the  de- 
scription of  one  living  under  a  republican 
government.  It  was  adopted  by  nearly 
all  of  the  states  upon  their  separation 
from  Great  Britain,  and  was  afterwards 
adopted  in  the  articles  of  confederation 
and  in  the  constitution  of  the  United 
States.  When  used  in  this  sense  it  is  un- 
derstood as  conveying  the  idea  of  mem- 
bership of  a  nation,  and  nothing  more." 
Minor  v.  Happersett,  21  Wall.  162,  166, 
22  L.  Ed.  627.  See  Baldwin  v.  Franks, 
120  U.  S.  678,  690,  30  L.  Ed.  766;  In  re 
Lockwood,   154  U.  S.  116,  38  L.   Ed.  9:,9. 

"The  words  'people  of  the  United  States' 
and  'citizens'  are  sj'nonymous  terms,  and 
mean  the  same  thing.  They  both  de- 
scribe the  political  body  who.  nccording 
to  our  republican  institutions,  form  the 
sovereignty,  and  who  hold  the  power  and 
conduct  the  government  through  their 
representatives.  They  are  what  wi  fa- 
miliarly call  the  'sovereign  people,'  and 
every  citizen  is  one  of  tliis  peoi)ie,  and  a 
constituent  member  of  this  sovereigntv."' 
Scott  V.  Sandford,  19  How.  393,  404,  15  L. 
Ed.  691.  See,  also,  dissentinvr  opinion  of 
Harlan,  J.,  in  Civil  Rights  Case,  109  U. 
S.  3.  31.  27  L.  Ed.  836,  and  of  Field.  J.,  in 
Slaughtcr-House  Cases,  16  Wall.  36,  95, 
21    L.    Ed.    304. 

4.  Women  as  citizens. — There  is  ro 
doubt  that  women  m;iy  be  oiti/^ns.  Tlicy 
are  persons,  and  by  the  fourteenth  amend- 
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ogous  to  "subject"  at  common  law.'*  but  a  state  is  not  a  citizen.^ 

People  of  Thirteen  Original  States. — Wboever  was  one  of  the  people  of 
either  of  the  states  when  the  constitution  of  the  United  States  was  adopted,  be- 
came, ipso   facto,  a  citizen — a  member  of  the  nation  created  by  its    adoption,'^ 


TTient  "all  persons  born  or  naturalized  in 
the  United  States  and  subjeot  to  the  ju- 
risdiction thereof"  are  expressly  declared 
to  be  "citizens  of  the  United  States  and 
of  the  state  wherein  they  reside."  But 
it  did  not  need  this  amendment  to  ^ive 
them  that  position.  Befor;  iis  r.d->p''Oii 
the  constitution  of  the  United  States  d.d 
not  in  terms  prescribe  who  should  be 
citizens  of  the  United  States  or  of  the 
several  states,  yet  there  were  necessarily 
such  citizens  without  such  provision. 
There  cannot  be  a  nation  without  a  peo- 
ple. The  very  idea  of  a  political  com- 
munity, such  as  a  nation  is,  implies  ati  as- 
sociation of  persons  for  the  promotion  of 
their  general  welfare.  Each  one  of  the 
persons  associated  becomes  a  member  of 
the  nation  formed  by  the  association.  He 
owes  it  allegiance  and  is  entitled  to  its 
protection.  Allegiance  and  protection  are, 
in  this  connection,  reciprocal  obligations. 
The  one  is  a  compensation  for  the  other; 
allegiance  for  protection  and  protection 
for  allegiance.  Minor  v.  Happersett,  21 
Wall.  162.  165.  22  L.  Ed.  627.  See  Scott 
V.  Sandford.  19  How.  393.  417,  422,  15  L. 
Ed.  691;  United  States  v.  Wong  Kim  Ark, 
169  U.  S.  649,  680,  42  L.  Ed.  890;  In  re 
Lockwood,  154  U.  S.  116.  38  L.  Ed.  920; 
Ex  parte  Virginia,  100  U.  S.  339,  365,  25 
L.  Ed.  676.  per  Field.  J.,  dissenting; 
Shanks  -c'.  Dupont,  3  Pet.  242.  248.  7  L. 
Ed.    666. 

Change  of  allegiance  by  marriage. — See 
the   title    ALIENS,   vol.   1,   p.   210. 

Capacity  of  married  woman. — See  the 
title    HUSBAND    AND   WIFE. 

5.  Analogous  to  "subject." — "The  su- 
preme court  of  North  Carolina  in  State 
7'.  Manuel.  4  Dev.  &  Bat.  20.  26  (quoted 
in  United  States  zk  Wong  Kim  Ark,  169 
U.  S.  649,  42  L.  Ed.  890).  said:  'The  term 
"citizen,"  as  understood  in  our  law,  is 
precisely  analogous  to  the  term  "sub- 
jeit"  in  the  common  law.  and  the  change 
of  phrase  has  entirely  resulted  from  the 
change  of  government.  The  sovereignty 
has  been  transferred  from  one  man  to  the 
collective  body  of  the  people;  and  he  who 
before  was  a  "subject  of  the  King"  is 
now  a  "citizen  of  the  state."'"  Hennessy 
V.  Richardson  Drug  Co.,  189  U.  S.  25.  34. 
47    L.    Ed.    697. 

The  term  citizen  will  be  found  rarely 
occurring  in  the  writers  upon  _  English 
law,  but  instead  the  term  subject,  al- 
tViough  in  the  writers  of  other  nations  we 
do  find  the  term  used.  Under  our  own 
■systems  of  polity,  the  term,  "citizen,"  im- 
plying the  same  or  similar  relations  to 
the  government  and  to  society  which  ap- 
pertain to  the  term  subject,  in  England, 
is  familiar  to  all.  Under  either  system, 
the  term  used  is  designed  to  apply  to  man 


in  his  individual  character,  and  to  his 
natural  capacities;  to  a  being,  or  agent, 
possessing  social  and  political  rights,  and 
sustaining  social,  political,  and  moral 
obligations.  It  is  in  this  acceptation  only, 
therefore,  that  the  term  citizen  in  the 
article  of  the  constitution,  can  be  received 
and  understood.  Dissenting  opinion  of 
Daniel,  J.,  in  Rundle  v.  Delaware,  etc., 
Canal  Co.,   14  How.   79,  97,  14  L.  Ed.  335. 

The  term  "subjects,"  in  the  15th  article 
of  the  Spanish  treaty  of  1795,  when  ap- 
plied to  persons  owing  allegiance  to  Spain, 
must  be  constri  cd  in  the  same  sense  as 
the  term  "citizens,"  or  "inhabitants," 
when  applied  to  persons  owing  allegiance 
to  the  United  States,  and  extends  to  all 
persons  domiciled  in  the  Spanish  do- 
minions. The  Pizarro,  2  Wheat.  227,  4 
L.    Ed.    226. 

And  the  term  citizen  or  subject,  in  the 
apprehension  of  English  jurists,  means 
persons  in  their  natural  character,  in  con- 
tradistinction to  artilicial  or  fictitious  per- 
sons created  by  law.  Rundle  v.  Dela- 
ware, etc..  Canal  Co.,  14  How.  79.  98,  14 
L.   Ed.  335,  per   Daniel,  J.,   dissenting. 

6.  State  not  a  citizen. — Arkansas  v. 
Kansas,  etc..  Coal  Co.,  183  U.  S.  185,  188, 
46  L.  Ed.  144;  Postal  Tel.  Cable  Co.  v. 
Alabama,  155  U.  S.  482.  39  L.  Ed.  231; 
Minnesota  7'.  Northern  Securities  Co..  194 
U.  S.  48.  48  L.  Ed.  870.  See,  also,  Mis- 
souri, etc.,  R.  Co.  V.  Missouri,  etc., 
Coni'rs.   183   U.    S.   53,    58,    46    L.    Ed.   7S. 

7.  Inhabitant  of  states  when  constitu- 
tion adopted. — Fie  was  one  of  the  per- 
sons associating  together  to  form  the 
nation,  and  was,  consequently,  one  of  its 
original  citizens.  As  to  this  there  has 
never  been  a  doubt.  Disputes  have  arisen 
as  to  whether  or  not  certain  persons  or 
certain  classes  of  persons  were  part  of  the 
people  at  the  time,  but  never  as  to  their 
citizenship  if  they  were.  Minor  v. 
Happersett.  21  Wall.  162,  167,  22  L.  Ed. 
627.  And  see  United  States  v.  Ritchie, 
17  How.  525,  15  L.  Ed.  236;  Inglis  V. 
Sailors'  Srvg  Harbour,  3  Pet.  99,  121.  7 
L.  Ed.  617;  Boyd  v.  Thayer,  143  U.  S. 
l.-].-,    175,   36    L.    Ed.    103. 

"It  is  true,  every  person,  and  every 
class  and  description  of  persons,  who 
were  at  the  time  of  the  adoption  of  the 
constitution  recognized  as  citizens  in  the 
several  states,  became  also  citizens  of 
this  new  political  body,  but  none  other; 
it  was  formed  by  them,  and  for  them  and 
their  posterity,  but  for  no  one  else." 
Scott  V.  Sandford,  19  How.  393,  404-6, 
15  L.  Ed.  691,  opinion  of  Curtis,  J.,  dis- 
senting  at    pp.    572,    581. 

Upon  the  revolution  of  the  colonies, 
every  member  of  eacli  body  politic  stood 
in   the    relation    of    subject    to    no      other 
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allliough  then  perfectly  unflcrstrod  to  be  confined  to  the  white  race.® 

Power  to  Confer  Citizenship  Rights.— No  state  can,  by  any  act  or  law 
of  its  own  passed  since  the  adoption  of  the  constitution,  introduce  a  new  member 
into  the  political  community  created  by  the  constitution  of  the  United  States.  It 
cannot  make  him  a  member  of  this  community  by  making  him  a  member  of 
its  own. 9  But  a  state  by  its  laws  passed  since  the  adoption  of  the  constitution, 
may  put  a  foreigner  or  any  other  description  of  persons  upon  a  footing  with 
its  own  citizens,  as  to  all  the  rights  and  privileges  enjoyed  by  them  within  its 
dominion  and  by  its  laws.  But  they  will  not  make  him  a  citizen  of  the  United 
States,  nor  entitle  him  to  sue  in  its  courts,  nor  to  any  of  the  privileges  and  im- 
munities of  a  citizen  in  another  state. "^ 


power  than  the  community  of  wliich  he 
was  then  a  member.  Shanks  v.  Dupont. 
3  Pet.  242.  255,  7  L.  Ed.  66G,  per  John- 
son,   J.,    dissenting. 

"All  white  persons  or  persons  of 
European  descent  who  were  born  in  any 
of  the  colonies,  or  resided  or  had  been 
adopted  there,  before  ]776,  and  had  ad- 
hered to  the  cause  of  independence  up  to 
July  4,  1776,  were  by  the  declaration  in- 
vested with  the  privileges  of  citizenship. 
United  States  v.  Ritchie,  17  How.  525, 
539,  15  L.  Ed.  236;  Inglis  v.  Sailors'  Snug 
Harbor,  3  Pet.  99,  7  L.  Ed.  617.  In  Mc- 
Ilvaine  v.  Coxe.  4  Cranch  209,  2  L.  Ed. 
598,  it  was  held  that  Mr.  Co.xe  had  lost 
the  right  of  election  by  remaining  in  New 
Jersey  after  she  had  declared  herself  a 
state,  and  had  passed  laws  pronouncing 
him  to  be  a  member  of  the  new  govern- 
ment, but  the  right  itself  was  not  denied. 
Shanks  v.  Dupont.  3  Pet.  242,  7  L.  Ed. 
666."  Boyd  v.  Thayer,  143  U.  S.  135,  162, 
36  L.  Ed.  103.  See  McKinney  v.  Saviego, 
18  How.  235,  238.  15  L  VA.  335,  where 
the  same  was  held  in  reference  to  citizen- 
ship and  the  declaration  of  the  independ- 
ence of  Texas.  See  post.  "By  Birth," 
II,  B. 

8.  Free  negroes. — Scott  v.  Sandford.  19 
How.  393,  417,  420,  15  L.  Ed.  691. 

A  free  negro  of  the  African  race,  whose 
ancestors  were  brought  to  this  country 
and  sold  as  slaves,  was  held,  prior  to  the 
fourteenth  amendment,  not  a  "citizen" 
within  the  m.eaning  of  the  Constitution  of 
the  United  States.  Scott  v.  Sandford,  19 
How.  393,  404,  15  L.  Ed.  691.  See  Plessy 
V.  Ferguson,  163  U.  S.  5:i7.  559,  41  L.  Ed. 
256.  per  Harlan,  J.,  dissenting;  Civil 
Rights  Cases.  109  U.  S.  3.  31,  27  L.  Ed. 
836,  dissenting  opinion.  But  see,  as  to 
present  state  of  law.  post,  this  section, 
caption   "Under    Eourtcentli    .Amendment." 

9.  Could  not  be  added  to  by  state. — 
Scott  V.  Sandford,  19  How.  393.  406,  15 
L.    Ed.    691. 

And  for  the  same  reason  it  cannot  in- 
troduce any  person,  or  description  of  per- 
sons who  were  not  intended  to  be  em- 
braced in  this  new  political  family,  which 
the  constitution  brought  into  existence, 
but  were  intended  to  be  excluded  from  it. 
(Opinion  of  Taney,  C.  J.)  Scott  v.  Sand- 
ford,  19   How.   393,   406,   15   L.   Ed.   691. 


This  applied  to  free  persons  of  the 
African  race  residing  within  any  of  the 
states  of  the  United  States.  No  state 
could  by  conferring  any  or  all  the 
privileges  of  citizenship  upon  such  per- 
sons, so  far  as  the  state  is  concerned, 
make  them  citizens  of  the  United  States, 
or  entitle  them  to  the  rights,  privileges 
and  immunities  guarantied  to  citizens  by 
the  constitution  of  the  United  States. 
(Opinion  of  Taney,  C.  J.)  Scott  v.  Sand- 
ford.  19    How.   393,   406,    15   L.    Ed.   691. 

10.  Persons  not  citizens  but  permitted 
to  enjoy  privileges  under  state  law. — A 
person  may  be  entitled  to  vote  by  the 
law  of  the  state,  who  is  not  a  citizen  of 
the  state  itself.  And  in  some  of  the 
states  of  the  Union  foreigners  not  natu- 
ralized are  allowed  to  vote.  And  the 
state  may  give  the  right  to  free  negroes 
and  mulatoes,  but  that  does  not  make 
them  citizens  of  the  state,  and  still  less 
of  the  United  States.  And  the  provision 
in  the  constitution  giving  privileges  and 
immunities  in  other  staves,  does  not  ap- 
ply to  them.  (Opinion  of  Taney,  C.  J.) 
Scott  V.  Sandford,  19  How.  393.  422,  15 
L.   Ed.  691.     See   the   tiile   STATES. 

Congress  vithout  power  to  determine 
civil  or  political  status  of  members  of 
African  race. — The  only  two  provisions 
in  the  federal  constitution  which  point  to 
members  C)f  the  African  race  and  include 
them,  treat  them  as  property,  and  make 
it  the  duty  of  the  government  to  protect 
it;  no  other  power  in  relation  to  this  race 
is  to  be  found  in  the  constitution;  and  as 
it  is  a  government  of  special,  delegated 
powers,  no  authority  beyond  these  two 
provisions  can  be  constitutional!)'  exer- 
cised. The  government  of  the  United 
States  had  no  right  to  interfere  for  any 
other  purpose  but  that  of  protecting  the 
rights  of  the  owner,  leaving  it  altogether 
witli  the  several  states  to  deal  with  this 
race,  whether  emancipated  or  not.  as  each 
state  miulit  think  justice,  humanity  and 
the  interests  and  the  safety  of  society 
rec|uire.  Tine  states  evidently  intended  t-) 
reserve  this  power  exclusively  to  them- 
selves. And  no  change  in  pulilic  opinion 
or  spptiment  as  regards  the  African  race, 
should  induce  the  court  to  give  words  of 
tlie  constitution  a  more  liberal  construc- 
tion in  their  favor  than  they  were  intended 
to  bear  when  the  instrument  was  framed 
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And  in  California,  under  the  plan  of  Iguala.  adopted  by  the  revolutionary 
government  of  ^Mexico  in  1821,  to  which  it  then  belonged,  and  all  the  succes- 
sive documents  and  decrees  of  that  country,  all  the  inhabitants  of  the  country, 
Europeans,  Africans  or  Indians,  were  recognized  as  citizens.^ ^ 

As  Defined  in  Federal  Constitution  and  Laws. — The  constitution  of  the 
United  States,  as  originally  adopted,  uses  the  word  "citizen  of  the  United 
States,"  and  ''natural-born  citizen  of  the  United  States. "^2  g^t  prior  to  the 
adoption  of  the  fourteenth  amendment,  there  was  no  definition  of  citizenship 
of  the  United  States  in  the  instrument. ^^ 

Under  Fourteenth  Amendment. — By  the  first  clause  of  the  first  section  of 
the  fourteenth  amendment  of  the  constitution  of  the  United  States,  "all  persons 
born  or  naturalized  in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  state  wherein  they  reside,"^-*   and 


and  adopted.  (Opinion  of  Taney,  C.  J.) 
Scott  V.  Sandford,  19  How.  393,  426,  15 
L.   Ed.  691. 

But  the  first  section  of  the  14th  amend- 
ment, which  declares  that  all  persons 
born  or  naturalized  in  the  United  States 
and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of 
the  state  wherein  they  reside,  overrules 
the  Dred  Scott  Case  which  decided  that 
a  man  of  African  descent,  whether  a 
slave  or  not,  was  not  and  could  not  be  a 
citizen  of  a  state  or  of  the  United  States. 
Slaughter-House  Cases,  16  Wall.  36,  73. 
21  L.  Ed.  394.     See  the  title  SLAVES. 

11.  In  California. — United  States  v. 
Ritchie.    17    How.   525,    15    L.    Ed.    236. 

Determination  of  citizenship  as  to 
Chinese.— See  the  title  CHINESE  EX- 
CLUSION  ACTS.   ante.   p.   769. 

12.  As  used  and  defined  in  federal  con- 
stitution and  laws. — United  States  v. 
Wong  Kim  Ark,  169  U.  S.  649,  654,  42 
L.    Ed.    890. 

"In  Chisholm  v.  Georgia.  2  Dall.  419. 
456,  1  L.  Ed.  440,  Mr.  Justice  Wilson  said 
that  under  the  constitution  of  the  United 
States  'there  are  citizens,  but  no  subjects. 
"Citizens  of  the  United  States."  "Citi- 
zens of  another  state."  "Citizens  of  dif- 
ferent states."  "A  state  or  citizen 
thereof."  The  term,  subject,  occurs,  in- 
deed, once  in  the  instrument;  but  to  mark 
the  contrast  strongly,  the  epithet  "for- 
eign" is  prefixed.'"  Hennessy  v.  Rich- 
ardson Drug  Co.,  189  U.  S.  25,  34,  47  L. 
Ed.    097. 

In  the  constitution  and  laws  of  the 
United  States  the  word  "citizen"  is  gen- 
erally, if  not  always,  used  in  a  political 
sense  to  designate  one  who  has  the  rights 
and  privileges  of  a  citizen  of  a  state  or 
of  the  United  States.  Baldwin  v.  Franks. 
120   U.   S.   678,   690,   30   L.    Ed.   766. 

It  is  so  used  in  section  one  of  the 
fourteenth  amendment  to  the  federal  con- 
stitution. Baldwin  v.  Franks.  120  U.  S. 
678.    690.    30    U.    Ed.    766. 

13.  No  definition  in  original  constitu- 
tion.—Boyd  V.  Thayer,  143  U.  S.  135.  15S, 
36  L.  Ed.  103;  Slaughter-House  Cases.'  16 
Wall.   36,   73,   21    L.    Ed.   394. 

"The    constitution    nowhere    defines    the 


meaning  of  these  words,  either  by  way  of 
inclusion  or  of  exclusion,  except  in  so  far 
as  this  is  done  by  the  affirmative  declara- 
tion that  'all  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the 
United  States.'  In  this,  as  in  other  re- 
spects, it  must  be  interpreted  in  the  light 
of  the  common  law,  the  principles  and 
history  of  which  were  familiarly  known 
to  the  framers  of  the  constitution.  Minor 
V.  Happersett.  21  Wall.  162,  22  L.  Ed. 
627;  Ex  parte  Wilson.  114  U.  S.  417,  422, 
29  L.  Ed.  89;  Boyd  v.  United  States,  116 
U.  S.  616,  624,  625.  29  L.  Ed.  746;  Smith 
V.  Alabama.  124  U.  S.  465.  31  L.  Ed.  508." 
United  States  v.  Wong  Kim  Ark,  169  U. 
S.   649.  654,   42    L.    Ed.   890. 

The  constitution  speaks  in  general 
terms  of  the  people  of  the  United  States, 
and  of  the  citizens  of  the  several  states. 
when  it  is  providing  for  the  exercise  of 
the  powers  granted  or  the  privileges 
secured  to  the  citizen.  It  does  not  define 
what  description  of  persons  are  intended 
to  be  included  under  this  term,  or  who 
shall  be  regarded  as  a  citizen  and  one  of 
the  people.  It  uses  them  as  terms  so  well 
understood  that  no  further  description 
or  definition  is  necessary.  (Opinion  of 
Tanev,  C.  J.)  Scott  v.  Sandford.  19  How. 
393,  411,  15  L.  Ed.  691.  See,  also,  dis- 
senting  opinion   of   Curtis,  J.,  at  p.    577. 

As  to  who  were  citizens  of  United 
States  under  articles  of  confederation,  see 
?^IcTlvaine  v.  Coxe.  4  Cranch  209,  215,  2 
L.  Ed.  598,  where  it  is  said  that  it  de- 
pended entirely  on  the  laws  of  the  states. 

14.  Fourteenth  amendment  to  United 
States  constitution. — Railroad  Co.  v. 
Koontz,  104  U.  S.  5.  12,  26  L.  Ed.  643; 
Slaughter-House  Cases,  16  Wall.  36,  73, 
95,  21  L.  Ed.  394;  United  States  v.  Cruik- 
shank.  92  U.  S.  542,  563,  23  L.  Ed.  588 
(dissenting  opinion);  Elk  v.  Wilkins.  112 
U.  S.  94.  98,  28  L.  Ed.  643;  Matter  of 
Hefif.  197  U.  S.  488,  504.  49  L.  Ed.  848; 
Downes  r.  Bidwell.  182  U.  S.  244.  251,  45 
L.  Ed.  1088,  also  dissenting  opinion  at  p. 
357;  Hodges  v.  United  States,  203  U.  S- 
1,    19,   51    L.    Ed.    65. 

"This  sentence  of  the  fourteenth  amend- 
ment is  declaratory  of  existing  rights,  and 
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the  word  citizen  is  used  in  a  political  sense- ^^  It  contemplates  only  two  sources 
of  citizenship,  birth  and  naturalization,  and  "subject  to  the  jurisdiction"  means 
completely  subject  to  their  political  jurisdiction  and  owing  them  immediate  al- 
legiance. ^^^  The  first  clause  of  tlie  fourteenth  amendment  was  primarily  in- 
tended to  confer  citizenship  on  the  negro  race,  and  secondly  to  give  definitions 
of  citizenship  of  the  United  States,  and  citizenship  of  the  states,  and  it  recog- 
nizes the  distinction  between  citizenship  of  a  state  and  citizenship  of  the  United 
States  by  those  definitions.^''' 


affirmative  of  existing  law,  as  to  each  of 
the  qualifications  therein  expressed — 
"born  in  the  United  States,'  "naturalized  in 
the  United  States.'  and  'subject  to  the 
jurisdiction  thereof — in  short,  as  to  every- 
thing relating  to  the  acquisition  of  citi- 
zenship by  facts  occurring  within  the 
limits  of  the  United  States.  But  it  has 
not  touched  the  acquisition  of  citizenship 
by  being  born  abroad  of  American  par- 
ents; and  has  left  that  subject  to  be  regu- 
lated, as  it  had  always  been,  by  congress, 
in  the  exercise  of  the  power  conferred 
by  the  constitution  to  establish  an  uni- 
form rule  of  naturalization."  United 
'^tntes  V.  W'ng  Kim  Ark,  169  U.  S.  649, 
688,    42    L.    Ed.    890. 

15.  Used  in  political  sense. — The  word 
"citizen"  is  used  in  a  political  sense  in  § 
1  of  article  14  of  the  amendments  of  the 
constitution,  which  provides  that  "all  per- 
sons born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States 
and  of  the  state  wherein  they  reside," 
and  that  "no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the 
United  States."  Baldwin  v.  Franks.  120 
U.   S.   678.  690,  30   L.   Ed.   766. 

16.  Sources  of  citizenship  contemplated. 
—Elk  V.  Wilkins,  112  U.  S.  94,  102,  28  L. 
Ed.    643. 

"This  section  contemplates  two  sources 
of  citizenship,  and  two  sources  only, 
birth  and  naturalization.  The  persons 
declared  to  be  citizens  are  'all  persons 
born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof.' 
The  evident  meaning  of  these  last  words 
is.  not  merely  subject  in  some  resi)cct  or 
degree  to  the  jurisdiction  of  the  United 
States,  but  completely  subject  to  their 
political  jurisdiction,  and  owing  them  di- 
rect and  immediate  allegiance.  And  the 
words  relate  to  the  time  of  birth  in  the 
one  case,  as  they  do  to  the  time  of 
naturalization  in  the  other.  Persons  not 
thus  subject  to  the  jurisdiction  of  the 
United  States  at  the  time  of  birth  cannot 
become  so  afterwards,  except  by  being 
naturalized,  either  individually,  as  by  pro- 
ceedings under  the  naturalization  acts,  or 
collectively,  as  by  the  force  of  a  treaty 
by  which  foreign  territory  is  acquired." 
Elk  V.  Wilkins,  112  U.  S.  94,  102,  28  L. 
Ed.    643. 

17.  Main  purpose. — Slaughter-llouse 
Cases,  16  Wall.  36,  73,  21  L.  Ed.  394;  Mc- 
Pherson   v.    Blacker,    146   U.    S.    1,    37,   36 


L.  Ed.  869;  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  649,  727,  42  L.  Ed.  890.  per 
Fuller,  C.  J.,  dissenting;  Maxwell  v.  Dow, 
176  U.   S.   581,  592,  44   L.   Ed.   597. 

The  main  purpose  of  the  fourteenth 
amendment  doubtless  was,  as  has  been 
often  recognized  by  this  court,  to  estab- 
lish the  citizenship  of  free  negroes,  which 
had  been  denied  in  the  opinion  delivered 
by  Chief  Justice  Taney  in  Scott  v.  Sand- 
ford.  19  How.  393,  15  L.  Ed.  691;  and  to 
put  it  beyond  doubt  that  all  blacks,  as 
well  as  whites,  born  or  naturalized  within 
the  jurisdiction  of  the  United  States,  and 
owing  no  allegiance  to  any  foreign  power, 
are  citizens  of  the  United  States  and  of 
the  state  wherein  they  reside.  Slaughter- 
House  Cases.  16  Wall.  36,  73,  21 
L.  Ed.  394;  Strauder  v.  West  Virginia, 
100  U.  S.  303,  306,  25  L.  Ed.  664;  Ex  parte 
Virginia,  100  U.  S.  339,  345,  365.  25  L. 
Ed.  676;  Xeal  v.  Delaware.  103  U.  S.  370. 
386,  26  L.  Ed.  567;  Elk  v.  Wilkins,  112 
U.  S.  94,  101,  28  L.  Ed.  643.  But  the 
opening  words,  "All  persons  born,"  are 
general,  not  to  say  universal,  restricted 
only  by  place  and  jurisdiction,  and  not 
by  color  or  race — as  was  clearly  recog- 
nized in  all  the  opinions  delivered  in  the 
Slaughter-House  Cases,  above  cited. 
United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  676.  42  L.  Ed.  890.  See,  also,  Boyd 
V.  Thayer,  143  U.  S.  135,  160,  36  L.  Ed. 
103;  Shaw  v.  Quincy  Min.  Co.,  145  U.  S. 
444,    447,    36    L.    Ed.    768. 

"The  Fourteenth  Amendment  did  not 
radically  change  the  whole  theorj^  of  the 
relation^  of  the  state  and  federal  govern- 
ments to  each  other,  and  of  both  govern- 
ments to  the  people.  The  same  person 
may  be  at  the  same  time  a  citizen  of  the 
United  States  and  a  citizen  of  a  state. 
Protection  to  life,  liberty  and  property 
rests  primarily  with  the  states,  and  the 
amendment  furnishes  an  additional  guar- 
anty against  any  encroachment  by  the 
states  upon  those  fundamental  rights 
which  belong  to  citizenship,  and  which 
the  state  governments  were  created  to 
secure.  The  privileges  and  immunities  of 
citizens  of  the  United  States,  as  dis- 
tinguished from  the  privileges  and  im- 
munities of  citizens  of  the  states,  are 
indeed  protected  by  it;  but  those  are 
privileges  and  immunities  arising  out  of 
the  nature  and  essential  character  of  the 
national  government,  and  granted  or 
secured  by  the  constitution  of  the  United 
States.  United  States  v.  Cruikshank,  92 
U.    S..542,   23     L.      Ed.      588;      Slaughter- 
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State  and  Federal  Citizenship  Contrasted. — There  is  in  our  political  sys- 
tem a  government  of  each  of  the  several  states,  and  a  government  of  the  United 
States.  Each  is  distinct  from  the  others,  and  has  citizens  of  its  own,  who  owe 
it  allegiance,  and  whose  rights,  within  its  jurisdiction,  it  must  protect.  The 
same  person  may  be  at  the  same  time  a  citizen  of  the  United  States  and  a  cit- 
izen of  a  state ;  but  his  rights  of  citizenship  under  one  of  these  governments 
will  be  different  from  those  he  has  under  the  other.^^  The  fourteenth  amend- 
ment recognized,  if  it  did  not  create,  national  citizenship,  and  made  all  persons 
citizens  except  those  who  preferred  to  remain  under  the  protection  of  a  for- 
eign government.  ^^ 


House  Cases,  16  Wall.  36,  21  L.  Ed. 
394."  In  re  Kemmlcr,  136  U.  S.  436,  448, 
34  L.  Ed.  519.  And  see  the  title  CON- 
STITUTIONAL LAW. 

And  in  this  amendment,  as  held  in  the 
Slaushter-House  Cases.  16  Wall.  36,  ?A 
L.  Ed.  394,  the  United  States  included  the 
district  and  the  territories.  Downes  v. 
Bidwell  (dissenting  opinion),  182  U.  S. 
244.   357.   45    L.    Ed.    lOSS. 

18.  State  and  federal  citizenship. — 
United  States  v.  Cruikshank,  92  U.  S.  542, 
23  L.  Ed.  588;  Slaughter-House  Cases,  16 
Wall.  36,  73,  21  L.  Ed.  394;  United  States 
V.  Wong  Kim  Ark.  169  U.  S.  649,  677,  42 
L.  Ed.  890;  Ex  parte  Siebold,  100  U.  S. 
371,  390,  25  L.  Ed.  717;  Talbot  v.  Jansen. 
3   Dall.    133.   154,   1   L.    Ed.   540. 

"The  distinction  between  citizenship  of 
the  United  States  and  citizenship  of  a 
state  is  clearly  recognized  and  estab- 
lished. Not  only  may  a  man  be  a  cjti- 
zen  of  the  United  States  without  being  a 
citizen  of  a  state,  but  an  important  ele- 
ment is  necessary  to  convert  the  former 
into  the  latter.  He  must  reside  within 
the  state  to  make  him  a  citizen  of  it.  but 
it  is  only  necessary  that  he  should  be 
born  or  naturalized  in  the  United  States 
to  be  a  citizen  of  the  Union."'  United 
States  V.  Wong  Kim  Ark.  169  U.  S.  649, 
677,  42  L.  Ed.  890.  See  Slaughter-House 
Cases,   16  Wall.  .35,   74,   95,  21   L.    Ed.   394. 

See  Moore  r.  Illinois,  14  How.  13,  20, 
14  L.  Ed.  306,  where,  it  is  said  that  every 
citizen  of  the  United  States  is  also  a  citi- 
zen of  a  state  or  territory,  and  owes  alle- 
giance to  two  sovereigns.  See  Coleinan 
V.  Tennessee.  97  U.  S.  509,  537.  24  L.  Ed. 
1118,  per  Clifford,  J.,  dissenting. 

"In  Gassies  v.  Ballon.  6  Pet.  761,  762. 
8  L.  Ed.  573,  Mr.  Chief  Justice  Marshall 
declared  that  'a  citizen  of  the  United 
States,  residing  in  any  state  of  the  Union, 
is  a  citizen  of  that  state;'  and  the  four- 
teenth amendment  embodies  that  view." 
Boyd  V.  Thayer,  143  U.  S.  135,  161.  36  L. 
Ed.  103.  See  Matter  of  Heflf.  197  U.  S. 
488.  504,  49  L.  Ed.  848;  Slaughter-House 
Cases,  16  Wall.  36,  80,  21  L.  Ed.  394, 
where  it  is  said  that  a  citizen  of  the 
United  States,  can,  of  his  own  volition, 
become  a  citizen  of  any  state  of  the  Union 
by  a  bona  fide  residence  therein,  with  the 
same  rights  as  other  citizens  of  that  state. 
See.  also.  Brown  v.  Keene,  8  Pet.  112,  115, 
8    L.    Ed.    885. 


When  the  question  arises  as  to  what 
constitutes  citizenship  of  the  nation,  in- 
volving international  relations,  and  po- 
litical as  distinguished  from  civil  status, 
international  principles  must  be  con- 
sidered, and  the  municipal  law  of  Eng- 
land does  not  control  unless  it  appears  to 
have  been  affirmatively  accepted.  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  649. 
707.  42  L.  Ed.  890,  per  Fuller,  C.  J.,  dis- 
senting. 

19.  Bartemeyer  v.  Iowa.  18  Wall.  129, 
140,  21  L.  Ed.  929;  Slaughter-House 
Cases,  16  Wall.  36,  111,  21  L.  Ed.  394,  per 
Field,  J.,  dissenting;  Ex  parte  Virginia, 
100  U.  S.  339,  365,  25  L.  Ed.  676,  per 
Field,  J.,   dissenting. 

Mr.  Justice  Field,  in  a  dissenting  opinion 
(in  the  Slaughter-House  Cases),  in  which 
Chief  Justice  Chase  and  Justices  Swayne 
and  Bradlev  concurred,  said  of  the  same 
clause:  "It  recognizes  in  express  terms, 
if  it  does  not  create,  citizens  of  the  United 
States,  and  it  makes  their  citizenship  de- 
pendent upon  the  place  of  their  birth,  or 
the  fact  of  their  adoption,  and  not  upon 
the  constitution  or  laws  of  any  state  or 
the  condition  of  their  ancestry."  16  Wail. 
95,  111.  Mr.  Justice  Bradlej-  also  said: 
"The  question  is  now  settled  by  the  four- 
teenth amendment  itself,  that  citizenship 
of  the  United  States  is  the  primary  citi- 
zenship in  this  country,  and  that  state 
citizenship  is  secondary  and  derivative, 
depending  upon  citizenship  of  the  L^nited 
States  and  the  citizen's  place  of  residence. 
The  states  have  not  now,  if  they  ever 
had,  any  power  to  restrict  their  citizen- 
ship to  any  classes  or  persons."  Slaugh- 
ter-House Cases,  16  Wall.  36,  112,  21  L. 
Ed.  394.  And  ]Mr.  Justice  Swayne  added: 
"The  language  emploj^ed  is  unqualified  in 
its  scope.  There  is  no  exception  in  its 
terms,  and  there  can  be  properly  none  in 
their  application.  By  the  language 
'citizens  of  the  United  States'  was  meant 
all  such  citizens;  and  by  'any  person'  was 
meant  all  persons  within  the  jurisdiction 
of  the  state.  No  distinction  is  intimated 
on  account  of  race  or  color.  This  court 
has  no  authority  to  interpolate  a  limita- 
tion that  is  neither  expressed  nor  im- 
plied. Our  duty  is  to  execute  the  law,  not 
to  make  it.  The  protection  provided  was 
not  intended  to  be  confined  to  those  of 
any  particular  race  or  class,  but  to  em- 
brace   equallj-   all   races,   classes   and   con- 
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Citizenship  and  Residence  Compared.— Citizenship  and  residence  are  not 
■synonymous    terms. -'-" 


ditions  of  men."  Slaughter-House  Cases, 
IG  Wall.  36.  128,  129,  21  L.  Ed.  394;  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  640, 
077,  678,  42  L.  Ed.  890.  See  also.  Downes 
z'.  Bidwell  (dissenting  opinion),  182  U. 
S.  244,  357,  45  L.  Ed.  1088;  Prize  Cases, 
2  Black  635,  673.  17  L.  Ed.  459.  See  post, 
"Allegiance   and   Duties."    IV. 

Formerly  a  citizen  of  the  United  States 
might  become  a  citizen  of  that  state  in 
which  he  had  a  fixed  and  permanent  domi- 
cile, but  not  necessarily  so.  Brown  v. 
Keene.  8   Pet.  112,  115,  8  L.   Ed.  885. 

"Mr.    Justice    Story,    in     his     commen- 
taries   on    the    constitution,    says:      'Every 
citizen    of   a    state    is   ipso    facto   a    citizen 
of    the     United    States.'       (Section     1693.) 
And    this    is    the    view    expressed    by    Mr. 
Rawle    in    his    work    on    the    constitution, 
(c.   9,   pp.   85,   86).     Mr.   Justice    Curtis,   in 
Scott   V.    Sandford,    19    How.    393,    576.    15 
L.    Ed.    691,    expressed    the    opinion    that 
under    the    constitution     of      the      United 
States  'every  free  person  born  on  the  soil 
of  a   state,   who   is   a  citizen   of   that   state 
by    force    of    its    constitution    or    laws,    is 
also  a   citizen   of   the   United   States.'   And 
Mr.    Justice    Swayne,    in     the      Slaughter- 
House   Cases,   16  Wall.   36.   126,  21   L.   Ed. 
394,   declared   that   'a   citizen   of  a   state   is 
ipso  facto  a  citizen   of  the  United   States.' 
But   in    Scott    z:    Sandford,    19    How.    393, 
404,    15    h.    Ed.    691.    Mr.     Chief      Justice 
Taney,  delivering  the  opinion  of  the  cou''t 
said:      'The   words   "people   of   the    United 
States"     and     "citizens"    are     synonymous 
terms,   and   mean   the   same   thing.      They 
both  describe   the  political  body  who,   ac- 
cording   to    our     republican      institutions, 
form   the   sovereignty,   and    who   hold    the 
power     and      conduct      the       government 
through    their    representatives.      They    are 
what    we    familiarly    call     the     'sovereign 
.  people'    and    every    citizen    is    one    of    this 
people,  and  a   constituent   member  of  this 
sovereignty.  *  *  *  in  discussing  this  ques- 
tion, we  must  not  confound  the  rights   of 
citizenship    which    a     state      may      confer 
within    its   own    limits,    and    the    rights    of 
citizenship    as    a    member    of    the    Union. 
It  does  not  by  any  means  follow,  because 
he   has   all   the   rights   and   privileges   of   a 
citizen   of  a  state,  that  he  must   be  a  citi- 
zen   of   the   United    States.     He   may   have 
all  the  rights  and  privileges  of  the  citizen 
of  a  state,  and  vet  not  be  entitled   to  the 
rights   and   privileges    of   a    citizen    in   any 
other   state.      For,   previous    to    the   adop- 
tion   of    the    constitution    of     the     United 
States,    every    state    had     the     undoubted 
right  to   confer  on   whomsoever  it  pleased 
the  character  of  citizen,  and  to  endow  him 
with  all  its   rights.     But   this   character  of 
course   was   conlined  to  the  boundaries  of 
the    state,    and    gave     him     no    rights    or 
privileges    in    other    states    beyond    those 
secured  to  him  by  the  laws  of  nations  and 


comity  of  states.  Xor  have  the  several 
states  surrendered  the  power  of  con- 
ferring these  rights  and  privileges  by 
adopting  the  constitution  of  the  United 
States.  Each  state  may  still  confer  tliem 
upon  an  alien,  or  any  one  it  thinks  proper, 
or  upon  any  class  or  dcscnjjtion  of  per- 
sons; yet  he  would  not  be  a  citizen  in 
the  sense  in  which  that  word  is  used  m 
the  constitution  of  the  United  States,  nor 
entitled  to  sue  as  such  in  one  of  its  courts, 
nor  to  the  privileges  and  immunities  of  a 
citizen  in  the  other  states.  The  right 
which  he  would  acquire  would  be  re- 
stricted to  the  state  which  gave  them. 
The  constitution  has  conferred  on  con- 
gress the  right  to  establish  an  uniform 
rule  of  naturalization,  and  this  right  is 
evidently  exclusive,  and  has  always  been 
held  by  this  court  to  be  so.  Consequently, 
no  state,  since  the  adoption  of  the  con- 
stitution, can  by  naturalizing  an  alien  in- 
vest him  with  the  rights  and  privileges 
secured  to  a  citizen  of  a  state  under  the 
federal  government,  although,  so  far  as 
the  state  alone  was  concerned,  he  would 
undoubtedly  be  entitled  to  the  rights  of  a 
citizen,  and  clothed  with  all  the  rights 
and  immunities  which  the  constitution 
and  laws  of  the  state  attached  to  that 
character.'"  Boyd  v.  Thayer,  143  U.  S. 
135,    159,   36    L.    Ed.    103. 

But,  "Whilst  undoubtedly  in  a  purely 
technical  and  abstract  sense  citizenship 
of  one  of  the  states  may  not  include  citi- 
zenship of  the  United  States,'  *  *  *  Un- 
questionably, in  the  general  and  common 
acceptation,  a  citizen  of  the  state  is  con- 
sidered as  synonymous  with  citizens  of 
the  United  States,  and  the  one  is  th'-re- 
fore  treated  as  expressive  of  the  other. 
This  flows  from  the  fact  that  the  one  is 
normally  and  usually  the  other.  and 
where  such  is  not  the  case,  it  is  purely 
exceptional  and  uncommon."  Un'ted 
States  z\  Northwestern  Express,  etc.,  Co.. 
164    U.   S.   686,    6SS.   41    L.    Ed.   599. 

Effect  of  secession. — Sec  the  title 
STATICS. 

20.  Compared  to  residence. — Parker  r. 
Overman,  18  How.  137.  141,  15  L.  Ed.  318; 
Galveston,  etc.,  R.  v.  Gonzales.  151  U.  S. 
496.  501,  38  L.  Ed.  248;  Steigledcr  v.  Mc- 
Questen,  198  U.  S.  141.  49  L.  Ed.  986; 
Robertson  v.  Cease,  97  U.  S.  646,  648,  24 
L.  Ed.  1057.  See.  also,  dissenting  opinion 
of  Brewer.  J.,  in  Blake  z\  McClung.  172 
U.    S.   239,   263,   43   L.    Ed.   432. 

Although  citizenship  implies  the  right 
of  residence,  the  latter  by  no  means  im- 
plies citizenship.  Rundle  Z'.  Delaware, 
etc..  Canal  Co.,  14  How.  79.  101,  14  L.  Ed, 
335,    per    Daniel,   J.,    dissenting. 

Alienage  or  citizenship  is  one  thing; 
and  inhabitancy,  or  local  residence,  animo 
manendi,  quite  another.  In  the  constitu- 
tion  and   laws    of   the   United    States   cili- 
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Citizen  of  District  of  Columbia. — A  citizen  of  the  District  of  Columbia  i^ 
not  a  citizen  of  a  state,  within  the  meaning  of  the  constitution. -^ 

Chinese. — Chinese  persons,  not  born  in  the  United  States,  are  incapable  of 
becoming  citizens  under  the  naturalization  laws.-^ 

Effects  of  Revolution  and  Division  of  Country. — See  the  title  Alie^ns, 
vol.  1.  p.  210. 

II.    Acquisition   of  Citizenship. 

A.  In  General. — Political  Citizenship. — To  be  a  citizen  of  the  United 
States  is  a  political  privilege  which  no  one,  not  born  to,  can  assume  without  its 
consent  in  some  form.^^  Additions  might  always  be  made  to  the  citizenship  of 
the  United  States  in  two  ways :  First,  by  birth,  and  second,  by  naturalization. 
This  is  apparent  from  the  constitution  itself. ^-^  The  right  of  aliens  to  acquire 
citizenship  is  purely  statutory,^-''  nor  can  it  be  doubted  that  it  is  the  inherent 
right  of  every  independent  nation  to  determine  for  itself,  and  according  to  its 
own  constitution  and  laws,  what  classes  of  persons  shall  be  entitled  to  its  cit- 
izenship.^^^ 

Acquisition  of  Character  of  Country  by  Domicile. — The  acquisition  by 
an  alien  of  a  bona  ude  domicile  in  another  country  gives  him  the  character  of 
that  country  and  he  is  to  be  deemed  its  subject  as  to  all  other  countries.-^     In 


zenship  is  affirmed  of  a  state  or  of  the 
United  States;  inhabitancy  may  be  af- 
firmed either  of  the  United  States,  a 
state,  or  a  subordinate  locality.  Galves- 
ton, etc..  R.  Co.  V.  Gonzales,  151  U.  S. 
496,  501,  506.  38  L.  Ed.  248.  See  post, 
"In  General,"  II,  A;  "Acquisition  of 
Foreisrn  Domicile,"  V,  B.  And  see  the 
titles  ^ALIENS,  vol.  1,  p.  210;  COURTS; 
DOMICILE. 

21.  Citizen  of  District  of  Columbia  not 
citizen  of  a  state. — Hepburn  v.  EHzey,  2 
Cranch    445.    2    L.    Ed.    332. 

The  inhabitants  of  the  District  of  Co- 
lumbia, by  its  separation  from  the  states 
of  Virginia  and  Marjdand,  ceased  to  be 
citizens  of  those  states  respectively.  Reily 
V.  Lamar,  2  Cranch  344,  2  L.  Ed.  300. 
See  the  title  STATES.  . 

22.  Chinese. — Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698.  724.  37  L.  Ed.  905. 
See  the  titles  CHINESE  EXCLUSION 
ACTS,  ante,  p.  769;  NATURALIZA- 
TION. 

23.  Consent  of  federal  government. — 
Elk  v.  Wilkins,  112  U.  S.  94.  109,  28  L. 
Ed.   643. 

24.  Birth  or  naturalization. — ]\Iinor  v. 
Happersett,  21  Wall.  162,  167,  22  L.  Ed. 
627.  See  post,  "By  Birth,"  II,  B.  See 
the    title    NATURALIZATION. 

"The  distinction  between  citizenship  by 
birth  and  citizenship  bj-  naturalization  is 
clearly  marked  in  the  provisions  of  the 
constitution,  by  which  'no  person  except 
a  natural  born  citizen,  or  a  citizen  of  the 
United  States  at  the  time  of  the  adoption 
of  this  constit'.ition,  shall  be  eligible  to 
the  office  of  president;'  and  'the  congress 
shall  have  power  to  establish  an  uniform 
rule  of  naturalization.'  Constitution,  art. 
2,  §  1;  art.  1,  §  8."  Elk  v.  Wilkins.  112 
U.   S.  94,   101,  28  L.  Ed.  643. 

The  constitution  does  not  in  words  say 
who  shall  be  natural-born  citizens;   resort 


must  be  had  elsewhere  to  ascertain  that. 
Minor  v.  Happersett.  21  Wall.  162,  167, 
22    L.    Ed.    627. 

25.  Right  a  statutory  one. — Zartarian  v. 
Billings.  204  U.  S.  170,  175,  51  U.  S.  428; 
Ekiu  V.  United  States.  142  U.  S.  651,  35 
L.    Ed.    1146. 

26.  Admission  optional  with  nation. — 
United  States  f.  Wong  Kim  Ark,  169  U. 
S.  649,  668,  42  L.  Ed.  890;  Contzen  r'. 
United  States,  179  U.  S.  191,  195,  45  L. 
Fd.  148.  See  opinion  of  Taney,  C.  T., 
dissenting  in  Passenger  Cases.  7  How. 
283,  467,  12  L.  Ed.  702.  See,  also,  as  to 
exclusion  of  undesirable  citizens,  the  title 
ALIENS,    vol.    ],    pp.    245-248. 

A  liberal  rather  than  a  technical  rule 
should,  in  the  interests  of  the  develop- 
ment of  a  new  country,  be  applied  to  the 
solution  of  the  question  of  citizenship 
therein.  Boyd  v.  Thayer,  143  U.  S.  135, 
179.    36    L.    Ed.    103. 

Texas  originally  occupied  towards  the 
United  States  the  position  of  an  inde- 
pendent sovereientv.  Its  citizens  were 
determined  by  its  laws,  and  they  pre- 
scribed the  manner  in  which  aliens  might 
become  citizens.  Contzen  v.  LTnited 
States.    179   U.    S.    191,    195.   45   L.    Ed.   148. 

27.  Effect  of  domicile  acquired. — Liv- 
ingston V.  Marjdand  Ins.  Co.,  7  Cranch 
506,  3  L.  Ed.  421;  The  Pizarro,  2  Wheat. 
227,  244,  4  L.  Ed.  226;  The  Venus,  8 
Cranch  253,  279,  3  L.  Ed.  353;  Fong  Yue 
Ting  V.  United  States.  149  U.  S.  698,  724, 
37  L.  Ed.  905;  The  Friendschaft,  3  Wheat. 
14,    4    L.    Ed.    322. 

"Whenever  a  person  is  bona  fide  domi- 
ciled in  a  particular  country,  the  charact.er 
of  the  country  irresistibly  attaches  to  him. 
The  rule  has  been  applied  with  equal  im- 
partiality in  favor  and  against  neutrals 
and  belligerents.  It  is  perfectly  imma- 
terial, what  is  the  trade  in  which  the 
party   is    engaged,    or   whether    he    be    en- 
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the  language  of  the  law  of  nations,  which  is  always  to  be  consulted  in  the  in- 
terpretation of  treaties,  a  person  domiciled  in  a  country,  and  enjoying  the  pro- 
tection of  its  sovereign,  is  deemed  a  subject  of  that  country.  He  owes 
allegiance  to  the  country,  while  he  resides  in  it ;  temporary,  indeed,  if  he  has 
not,  by  birth  or  naturalization,  contracted  a  permanent  allegiance ;  but  so  fixed 
that,  as  to  all  other  nations,  he  follows  the  character  of  that  country,  in  war  as 
well  as  in  peace. ^^ 

Effect. — A  foreigner  who  becomes  a  citizen  is  no  longer  a  foreigner. ^^ 
B.  By  Birth. — Citizenship  by  birth  arises  from  being  born  within  the  do- 
minions and  under  the  protection  of  a  particular  sovereign. •'^<^  There  is  little 
ground  for  the  theory  that,  at  the  time  of  the  adoption  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States,  there  was  any  settled  and  definite 
rule  of  international  law,  generally  recognized  by  civilized  nations,  inconsistent 
with    the    ancient    rule    of    citizenship    by    birth  within    the    dominion.^ ^      Even 


gaged  in  any.  If  he  be  settled  bona  fide 
in  a  country,  with  the  intention  of  in- 
definite residence,  he  is,  as  to  all  foreign 
countries,  to  be  deemed  a  subject  of  thnt 
country.  Without  doubt,  in  order  to  as- 
certain his  domicil,  it  is  proper  to  take 
into  consideration  the  situation,  the  em- 
ployment, and  the  character  of  the  in- 
dividual. The  trade  in  which  he  is  en- 
gaged, the  family  that  he  possesses,  and 
the  transitory  or  fixed  character  of  his 
business,  are  ingredients  which  may  prop- 
erly be  weighed  in  deciding  on  the  nature 
of  an  equivocal  residence  or  domicile. 
But  when  once  that  domicile  is  fixed  and 
ascertained,  all  other  circumstances  be- 
come immaterial."  Livingston  v.  Mary- 
land Ins.  Co.,  7  Cranch  506,  542,  3  L.  Ed. 
421,  per  Story,  J. 

A  Spanish  subject  who  came  to  the 
United  States,  in  a  time  of  peace  between 
Spain  and  Great  Britain,  to  carry  on  a 
trade  between  this  country  and  the  Span- 
ish provinces,  under  a  royal  Spanish 
license,  and  who  continued  to  reside  here, 
and  carry  on  that  trade,  after  the  break- 
ing out  of  war  between  Great  Britain  and 
Spain,  is  to  be  considered  as  an  Ameri- 
can merchant,  although  the  trade  could 
be  lawfully  carried  on  by  a  Spanish  sub- 
ject only.  Livingston  v.  Maryland  Ins. 
Co..  7  Cranch  506,' 3  L.  Ed.  421. 

28.  The  Pizarro,  2  Wheat.  227,  244,  4 
L.  Ed.  226.  See  post,  "Acquisition  of 
Foreign  Domicile,"  V,  B.  And  see  the 
titles  ALIENS,  vol.  ],  p.  213;  DOMI- 
CTT.K. 

29.  Terminates  alienage. — Spratt  v. 
Sprat t.  1  Pet.  :!4:i.  7  L.  lul.  171.  And  see 
the   title    ALIENS,   vol.    1,  p.   210. 

30.  Citizenship  by  birth. — United  States 
V.  Wong  Kim  Ark.  169  U.  S.  649.  667.  42 
L.  Ed.  890;  Inglis  v.  Sailor's  Snug  Har- 
bor. 3  Pet.  99.  155,  7  L.  Ed.  617;  Shanks 
7'.  Dupont,  3  Pet.  242,  7  L.  Ed.  666;  Boyd 
V.  Thayer,  143  U.  S.  135,  163,  36  L.  Ed. 
103.  See  opinion  of  Curtis,  J.,  dissenting 
in  Scott  V.  Sandford,  19  How.  393,  578. 
15  L.   Ed.   691. 

"Allegiance  is  nothing  more  than  the 
tie  or  duty  of  obedience  of  a  subject  to 
the  sovereign  under  whose  protection  he 


is;  and  allegiance  by  birth  is  that  which 
arises  from  being  born  within  the  do- 
minions and  under  the  protection  of  a 
particular  sovereign.  Two  things  usually 
concur  to  create  citizenship:  First,  birth 
locally  within  the  dominions  of  the 
sovereign;  and,  secondly,  birth  within  the 
protection  and  obedience,  or,  in  other 
words,  within  the  ligeance  of  the  sover- 
eign. That  is,  the  party  must  be  born 
within  a  place  where  the  sovereign  is  at 
the  time  in  full  possession  and  exercise 
of  his  power,  and  the  party  must  also  at 
his  birth  derive  protection  from,  and  con- 
sequently owe  obedience  or  allegiance 
to.  the  sovereign,  as  such,  de  facto. 
There  are  some  exceptions  which 
are  founded  upon  peculiar  reasons,  and 
which,  indeed,  illustrate  and  confirm  the 
general  doctrine."  United  States  v.  Wong 
Kim  Ark.  169  U.  S.  649,  659,  42  L.  Ed. 
890;  Inglis  v.  Sailor's  Snug  Harbor,  3 
Pet.  99.  155,  167.  7  L.  Ed.  617,  dissenting 
opinion    of   Story,  J. 

31.  Citizen  by  birth. — United  States  v. 
Wong  Kim  Ark.  169  U.  S.  649.  667,  42 
L.    Ed.    890. 

Children,  born  in  a  country,  continuing, 
while  under  age.  in  the  family  of  the 
father,  partake  of  his  national  character 
as  a  citizen  of  that  country.  Shanks  v. 
Dupont,   3   Pet.   242.   7   L.    Ed.   666. 

"Passing  by  questions  once  earnestly 
controverted,  but  finally  put  at  rest  by 
the  fourteenth  amendment  of  the  con- 
stitution, it  is  beyond  doubt  that,  before 
the  enactment  of  the  civil  rights  act  >">f 
1866,  or  the  adoption  of  the  constitutional 
amendment,  all  white  persons,  at  least, 
born  within  the  sovereignty  of  the  United 
States,  whether  children  of  citizens  or  of 
foreigners,  excepting  only  children  of 
ambassadors  or  public  ministers  of  a  for- 
eign government,  were  native-born  citi- 
zens of  the  United  States."  United  States 
V.  Wong  Kim  .\rk.  169  U.  S.  649.  674.  42 
L.  Ed.  890.  See  Shanks  v.  Dupont,  3  Pet. 
242,  7  L.  Ed.  666;  Minor  v.  Happersett, 
?A   Wall.  162.  167.  22  L.  Ed.  627. 

During  the  half  century  intervening  be- 
tween 1802  and  1855.  there  was  no  legis- 
lation whatever  for  the  citizenship  of  chil  ■ 
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the    children    of    ahens    are    thus    citizens     by    birth,^^    akhough    of     Chinese 


dren  born  abroad,  during  that  period,  of 
American  parents  who  had  not  become 
citizens  of  the  United  States  before  the 
act  of  1802;  and  the  act  of  1855,  like 
every  other  act  of  congress  upon  the  sub- 
ject, has,  by  express  proviso,  restricted 
the  right  of  citizenship,  thereby  conferred 
upon  foreign-born  children  ot  American 
citizens,  to  those  children  themselves,  un- 
less they  become  residents  of  the  United 
States.  Here  is  nothmg  to  countenance 
the  theory  that  a  general  rule  of  citizen- 
ship by  blood  or  descent  had  displaced 
in  this  countrv  the  fundamental  rule  of 
citizenship  by  birth  within  its  sover- 
eignty. United  States  v.  Wong  Kim  Ark, 
169   U.    S.    649,   674,   42   L.   Ed.    890. 

And  the  fourteenth  amendment  was  not 
intended  to  impose  any  new  restrictions 
upon  citizenship,  or  to  prevent  any  per- 
sons from  becoming  citizens,  by  the  fact 
of  birth  within  the  United  States,  who 
would  thereby  have  become  citizens  ac- 
cording to  the  law  existing  before  its 
adoption.  It  affirms  the  ancient  and 
fundamental  rule  of  citizenship  by  birth 
within  the  territory,  in  the  allegiance  and 
under  the  protection  of  the  country,  in- 
cluding all  children  here  born  of  resident 
aliens,  with  the  exceptions  or  qualifica- 
tions (as  old  as  the  rule  itself)  of  chil- 
dren of  foreign  sovereigns  or  their  min- 
isters, or  born  on  foreign  public  ships,  or 
of  enemies  within  and  during  a  hostile 
occupation  of  part  of  our  territory,  and 
with  the  single  additional  exception  of 
children  of  members  of  the  Indian  tribes 
owing  direct  allegiance  to  their  several 
tribes.  The  amendment,  in  clear  words 
and  in  manifest  intent,  includes  the  chil- 
dren born,  within  the  territory  of  the 
United  States,  of  all  other  persons,  of 
whatever  race  or  color,  domiciled  within 
the  United  States.  United  States  7'.  Wong 
Kim  Ark,  169  U.  S.  649.  676,  682,  693,  42  L- 
Ed.  890.  See,  also,  dissenting  opinion  of 
Fuller,  C.  J.,  at  pp.  715,  718.  725,  729;  and 
that  of  Story,  J.,  dissenting  in  Inglis  v. 
Sailor's  Snug  Harbor,  3  Pet.-  99,  156,  7 
L.   Ed.   617. 

"In  Scott  V.  Sandford,  19  How.  393,  15 
L.  Ed.  691,  Mr.  Justice  Curtis  said:  'The 
first  section  of  the  second  article  of  the 
constitution  uses  the  language,  "a  natural- 
born  citizen."  It  thus  assumes  chat 
citizenship  may  be  acquired  by  birth.  Un- 
doubtedly, this  language  of  the  constitu- 
tion was  used  in  reference  to  that  prin- 
ciple of  public  law,  well  understood  in 
this  country  at  the  time  of  the  adoption 
of  the  constitution,  which  referred  citi- 
zenship to  the  place  of  birth.'  19  How. 
576.  And  to  this  extent  no  different 
opinion  was  expressed  or  intimated  by 
any  of  the  other  judges."  United  States 
V.  Wong  Kim  Ark,  169  U.  S.  649,  662,  42 
L.    Ed.    890. 

"Under   the   power   to    adopt    a   uniform 


system  of  naturalization,  congress,  as 
early  as  1790,  provided  "that  any  alien, 
being  a  free  white  person,'  might  be  ad- 
mitted as  a  citizen  of  the  United  States, 
and  that  the  children  of  such  persons  so 
naturalized,  dwelling  within  the  United 
States,  being  under  twenty-one  years  of 
age  at  the  time  of  such  naturalization, 
should  also  be  considered  citizens  of  the 
United  States,  and  that  the  children  of 
citizens  of  the  United  States  that  might 
be  born  beyond  the  sea,  or  out  of  the 
limits  of  the  United  States,  should  be 
considered  as  natural-born  citizens. 
These  provisions  thus  enacted  have,  in 
substance,  been  retained  in  all  the  natu- 
ralization laws  adopted  since.  In  1855, 
however,  the  last  provision  was  some- 
what extended,  and  all  persons  thereto- 
fore born  or  thereafter  to  be  born  out  of 
the  limits  of  the  jurisdiction  of  the  United 
States,  whose  fathers  were,  or  should  be 
at  the  time  of  their  birth,  citizens  of  the 
United  States,  were  declared  to  be  citi- 
zens also."  Minor  v.  Happersett.  21  Wall. 
162,  168,  22  L.  Ed.  627. 

"In  Inglis  V.  Sailors'  Snug  Harbor,  3 
Pet.  99,  7  L.  Ed.  617,  in  which  the  plain- 
tiff was  born  in  the  city  of  New  ^ork, 
about  the  time  of  the  Declaration  of  In- 
dependence, the  justices  of  this  court 
(while  differing  in  opinion  upon  other 
points)  all  agreed  that  the  law  of  Eng- 
land as  to  citizenship  by  birth  was  the 
law  of  the  English  colonies  in  America. 
Mr.  Justice  Thompson,  speaking  for  the 
majority  of  the  court,  said:  'It  is  uni- 
versally admitted,  both  in  the  English 
courts  and  in  those  of  our  own  country, 
that  all  persons  born  within  the  colonies 
of  North  America,  whilst  subject  to  the 
Crown  of  Great  Britain,  were  natural- 
born  Briti?h  subjects.'  3  Pet.  120." 
United  States  v.  Wong  Kim  Ark.  169  U. 
S.  649,  659,  42  L.  Ed.  890.  See,  also,  The 
Charming  Betsey,  2  Cranch  64,  119,  2  L. 
Ed.  208;  Shanks  v.  Dupont,  3  Pet.  242,  7 
L.    Ed.    666. 

"Birth  within  the  dominions  of  a 
sovereign  is  not  always  sufficient  to 
create  citizenship,  if  the  party,  at  the  tim>^, 
does  not  derive  protection  from  its 
sovereign,  in  virtue  of  his  actual  posses- 
sion; and  on  the  other  hand,  birth  within 
the  allegiance  of  a  foreign  sovereign,  does 
not  always  constitute  allegiance,  if  that 
allegiance  be  of  a  temporary  nature  within 
the  dominions  of  another  sovereign." 
Inglis  V.  Sailor's  Snug  Harbor.  3  Pet.  99, 
155,  7  L.  Ed.  617.  See  ante,  "Definitions 
and  Distinctions,"  I.  And  see  the  title 
ALIENS,  vol.  1,  p.  210. 

32.  Children  of  aliens. — "Nothing  is 
better  settled  at  the  common  law  than  the 
doctrine  that  the  children,  even  of  aliens, 
born  in  a  country,  while  the  parents  are 
resident  there  under  the  protection  of  the 
government,   and    owing   a    temporary    al- 
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descent,^^  and  congress  has  no  power,  under  the  fourteenth  amendment  to  the  fed- 
eral constitution,  to  restrict  the  effect  of  birth,  declared  by  the  constitution  to  con- 
stitute a  sufficient  and  complete  right  to  citizenship.^-*  The  illegitimate  child  of 
a  Choctaw  Indian,  by  a  negro  woman  who  was  not  his  wife  but  a  slave  in  the 
Cherokee  Nation,  is  a  colored  citizen  of  the   United   States. ■^-^ 

Children  of  Ambassadors  and  Ministers. — The  children  of  ambassadors 
and  ministers  retain  the   father's  citizenship.^^ 


legiance  thereto,  are  subjects  by  birth." 
United  States  v.  Wong  Kim  Ark.  169  J. 
S.  649,  660.  43  L.  Ed.  890.  See  Chin  Bak 
Kan  V.  United  States.  186  U.  S.  193,  200, 
46  L.  Ed.  1121;  Minor  v.  Happersett,  21 
Wall.  162,  167,  22  L.  Ed.  627. 

And  this  is  true,  whether  the  father  was 
a  citizen  or  not,  as  -where  a  doubt  exists 
whether  he  ever  completed  his  naturaliza- 
tion, being  an  alien.  Boyd  v.  Thayer,  1-t.J 
U.  S.  135,  163.  36  L.  Ed.  103,  citing  Shanks 
V.  Dupont,  3  Pet.  242,  7  L.  Ed.  666.  See 
the  title  ALIENS,  vol.  1,  p.  210. 

"By  the  law  of  England  for  the  last 
three  centuries,  beginning  before  the  set- 
tlement of  this  country,  and  continuing  to 
the  present  day,  aliens,  while  residing  in 
the  dominions  possessed  by  the  crown  of 
England,  were  within  the  allegiance,  the 
obedience,  the  faith  or  loyalty,  the  pro- 
tection, the  power,  the  jurisdiction,  of  th.; 
English  sovereign;  and  therefore  every 
child  born  in  England  of  alien  parents 
was  a  natural-born  subject,  unless  the 
child  of  an  ambassador  or  other  diplo- 
matic agent  of  a  foreign  state,  or  of  an 
alien  enemy  in  hostile  occupation  of  the 
place  where  the  child  was  born."  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  649. 
658.  42   L.   Ed.  890. 

"In  McCreery  v.  Somerville,  9  Wheat. 
354,  6  L.  Ed.  109,  which  concerned  the  ti- 
tle to  land  in  the  state  of  Maryland,  it 
was  assumed  that  children  born  in  that 
state  of  an  alien  who  was  still  living,  and 
who  had  not  been  naturalized,  were  'na- 
tive-born citizens  of  the  United  States;' 
and  without  such  assumption  the  case 
would  not  have  presented  the  question  de- 
cided by  the  court."  United  States  v. 
Wong  Kim  Ark,  169  U.  S.  649,  661.  42  L. 
Ed.  890. 

"Again,  in  Levy  v.  McCartee,  6  Pet.  IQl, 
112,  113,  115,  8  L.  Ed.  334,  which  coiv 
cerned  a  descent  cast  since  the  American 
Revolution,  in  the  state  of  New  York, 
where  the  statute  of  11  &  12  Will.  Ill  had 
been  repealed,  this  court,  speaking  by  Mr. 
Justice  Story,  held  that  the  case  must  rest 
for  its  decision  exclusively  upon  the  prin- 
ciples of  the  common  law;  and  treated 
it  as  unquestionable  that  by  that  law  a 
child  born  in  England  of  alien  parents  was 
a  natural-born  subject."  United  States  i'. 
Wong  Kim  Ark,  169  U.  S.  649,  662,  42  L. 
Ed.  890. 

33.  Child  of  Chinese  parents.— .\  child 
born  in  the  United  States,  of  parents  of 
Chinese  descent,  who,  at  the  time  of  his 
birth,  are  subjects  of  the  Emperor  cf 
China,  but  have  a  permanent  domicil  and 


residence  in  the  United  States,  and  are 
there  carrying  on  business,  and  are  not 
employed  in  any  diplomatic  or  official  ca- 
pacity under  the  Emperor  of  China,  be- 
comes at  the  time  of  his  birth  a  citizen  of 
the  United  States,  by  virtue  of  the  first 
clause  of  the  fourteenth  amendment  of  the 
constitution,  "All  persons  born  or  natu- 
ralized in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  state  wherein 
they  reside,"  and  cannot  be  excluded  un- 
der the  Chinese  Exclusion  Acts.  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  640, 
653,  42  L.  Ed.  890. 

And  see  Quock  Ting  v.  United  States, 
140  U.  S.  417,  35  L.  Ed.  501.  where  this  re- 
sult of  birth  in  the  United  States  seems  to 
have  been  assumed.  See,  also.  Chin  Bak 
Kan  V.  United  States,  186  U.  S.  193.  200, 
AC-,  L.  Ed.  1121;  United  States  t'.  Sing 
Tuck.  194  U.  S.  161,  166,  48  L.  Ed.  917; 
United  States  v.  Ju  Toy,  198  U.  S.  253.  274, 
49  L.  Ed.  1040,  per  Brewer  and  Peckham, 
JJ.,  dissenting. 

34.  Congress  cannot  restrict  right. — 
United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  703,  42  L.   Ed.  890. 

Citizenship  by  naturalization  can  only 
be  acquired  by  naturalization  under  the 
authority  and  in  the  forms  of  law.  But 
citizenship  by  birth  is  established  by  the 
mere  fact  of  birth  under  the  circumstances 
defined  in  the  constitution.  Every  person 
born  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  becomes  at  once 
a  citizen  of  the  United  States,  and  needs 
no  naturalization.  The  fourteenth  amend- 
ment, while  it  leaves  the  power,  where  it 
was  before,  in  Congress,  to  regulate  natu- 
ralization, has  conferred  no  authority  upon 
congress  to  restrict  the  effect  of  birth,  de- 
clared by  the  constitution  to  constitute  a 
suftkient  and  complete  right  to  citizen- 
ship. United  States  v.  Wong  Kim  Ark, 
169  U.  S._  649.  702,  703,  42   L.   Ed.  890. 

35.  Child  of  Indian  and  negro. — Alberty 
V.  United  States,  \(\2  U.  S.  499.  40  L.  Ed. 
1051.  Sec  ante,  "Definitions  and  Distinc- 
tions,"  I. 

36.  "By  public  law  the  children  of  am- 
bassadors and  ministers  accredited  to  an- 
other country  retain  the  citizenship  of 
their  father."  Geofroy  v.  Riggs,  133  U.  S. 
258,  264,  33  L.  Ed.  642.  See,  also,  United 
States  V.  Wong  Kim  Ark.  169  U.  S.  649, 
674.  42  L.  Ed.  890;  Slaughter-House  Cases, 
16  Wall.  36,  73.  21  L.  Ed.  394;  Inglis  v.  Sail- 
ors' Snug  Harbor,  3  Pet.  99,  155,  7  L.  Ed. 
617.  per  Story,  J.,  dissenting.  See,  gen- 
erally, the  title  A.MBASSADORS  AND 
CONSULS,  vol.  1,  p.  273. 
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Children  of  Citizens,  Born  Abroad. — Section  1993  of  the  Revised  Statutes 
provides  that  children  so  born  (abroad  of  citizen  fathers)  "are  declared  to  be 
citizens  of  the  United  States;  but  the  rights  of  citizenship  shall  not  descend  to 
children  whose  fathers  never  resided  in  the  United  States."  Thus  a  limitation 
is  prescribed  on  the  passage  of  citizenship  by  descent  beyond  the  second  genera- 
tion if  then  surrendered  by  permanent  nonresidence,  and  this  limitation  was  con- 
tained in  all  the  acts  from  1790  down.  Section  2172  provides  that  such  chil- 
dren shall  "be  considered  as  citizens  thereof. "^^ 

Persons  Born  on  Ocean. — A  person  who  is  born  on  the  ocean  is  a  subject 
of  the  prince  to  whom  his  parents  then  owe  allegiance;  for  he  is  still  deemed 
under  the  protection  of  his  sovereign,  and  born  in  a  place  where  he  has  dominion 
in  common  with  all  other  sovereigns.'"^ 

Children  of  Naturalized  Parents. — See  the  title  Naturalization. 

C.  By  Marriage. — Marriage  of  Woman  to  Citizen. — The  act  of  congress 
of  February  10th,  1855,  which  declares  "that  any  woman,  who  might  lawfully 
be  naturalized  under  the  existing  laws,  married,  or  who  shall  be  married  to  a 
citizen  of  the  United  States,  shall  be  deemed  and  taken  to  be  a  citizen,"  confers 
the  privileges  of  citizenship  upon  women  married  to  citizens  of  the  United 
States,  if  they  are  of  the  class  of  persons  for  whose  naturalization  the  previous 
acts  of  congress  provide.'^^ 

D.  By  Removal  from  One  State  to  Another. — In  order  for  a  citizen  of 
one  state  to  acquire  citizenship  in  another  state,  he  must  leave  the  state  of  his 
former  domicile  for  the  purpose  of  taking  up,  actually  and  in  good  faith,  his 
residence  and  citizenship  in  the  other  state.  It  would  not  be  sufficient  merely 
to  show  that  he  went  and  resided  in  the  sense  of  living  there,  though  residence 
is  evidence  of  the  citizenship.^*^     It  is  true  that  a  citizen  of  the  United   States 


37.  Birth  abroad.— United  States  v 
Wong  Kim  Ark.  169  U.  S.  649,  714.  42  L. 
Ed.  890.  per  Fuller,  C.  J.,  and  Harlan.  J., 
dissenting. 

The  fourteenth  amendment  did  not 
touch  the  acquisition  of  the  citizenship 
by  being  born  abroad  of  American  par- 
ents, but  left  that  subject  to  be  regulated, 
as  always,  by  congress.  United  States  v. 
Wong  Kim  Ark,  169  U.  S.  649,  688,  42  L. 
Ed.   890. 

"The  children  of  our  citizens  born 
abroad  were  always  natural-born  citizens 
from  the  standpoint  of  this  government. 
If  not,  and  if  the  correct  view  is  that  they 
were  aliens  but  collectively  naturalized 
under  the  acts  of  congress  which  recog- 
nized them  as  natural  born,  then  those 
born  since  the  fourteenth  amendment  are 
not  citizens  at  all.  unless  they  have  be- 
come such  by  individual  compliance  with 
the  general  laws  for  the  naturalization  of 
the  aliens,  because  they  are  not  natural- 
ized 'in  the  United  States.'  "  Fuller,  C. 
J.,  and  Harlan.  J.,  dissenting  in  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  649, 
714,  42  L.  Ed.  890. 

38.  Birth  on  the  ocean. — Inglis  v.  Sail- 
ors' Snug  Harbor,  3  Pet.  99,  155,  7  L.  Ed. 
617. 

39.  Marriage  of  woman  to  citizen. — Kel- 
ley  V.  Owen,  7  Wall.  496,  19  L-  Ed.  283; 
Minor  v.  Happersett.  21  Wall.  162,  168, 
22  L.  Ed.  627.  And  see  Shanks  v.  Dupont, 
3   Pet.  242.  248,  7  L-   Ed.  666. 

The  terms  "married,"  or  "who  shall  be 
married,"  in  the  act,   do  not  refer   to   the 


time  when  the  ceremony  of  marriage  is 
celebrated,  but  to  a  state  of  marriage. 
They  mean  that  whenever  a  woman,  who 
under  previous  acts  might  be  naturalized, 
is  in  a  state  of  marriage  to  a  citizen,  she 
becomes,  by  that  fact,  a  citizen  also.  His 
citizenship,  whenever  it  exists,  confers  cit- 
izenship upon  her.  Kelly  v.  Owen,  7  Wall. 
496.    19    L.    Ed.   283. 

The  object  of  the  act  was  to  allow  the 
citizenship  of  the  wife  to  follow  that  of 
her  husband,  without  the  necessity  of  any 
application  for  naturalization  on  her  part. 
Kelly  V.  Owen.  7  Wall.  496,  19  L.  Ed.  283. 
See  Spratt  v.  Spratt,  1  Pet.  343,  7  L.  Ed. 
171. 

The  terms,  "who  might  lawfully  be  nat- 
uralized under  the  existing  laws,"  only 
limit  the  application  of  the  law  to  free 
white  women.  Kelly  v.  Owen,  7  Wall. 
4G6,  19  L.  Ed.  283.  See  post.  "Marriage  to 
an  Alien,"  V.  C.  And  see  the  titles 
ALIENS,  vol.  1,  p.  214;  MARRIAGE; 
NATURALIZATION. 

Right  to  distribution. — See  the  title  DE- 
SCENT   AND    DISTRIBUTION. 

40.  Acquisition  by  removal  from  one 
state  to  another. — Chicago,  etc..  R.  Co.  v. 
Ohle.    117    U.    S.    123.    126,    29    L.    Ed.    837. 

In  order  for  a  citizen  of  Iowa  to  ac- 
quire a  domicile  and  citizenship  in  Illinois 
he  must  have  gone  there  when  he  did, 
with  the  intention  of  remaining  there  per- 
manently then;  it  was  not  enough  if  his  in- 
tention was  to  go  on  to  Janesville.  Wis- 
consin, and  finish  his  education  there  and 
then   return   to   Illinois   to  remain  perma- 
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can  instantly  transfer  his  citizenship  from  one  state  to  another,^ ^  but  the  change 
of  citizenship  from  one  state  to  another  must  be  made  with  a  bona  fide  intention 
of  becoming  a  citizen  of  the  state  to  which  the  party  removes.-*^ 

E.    By  Admission  of  New  State. — The  admission  of  a  foreign  state  into 
the  Union  as  a  state  thereof  made  its  citizens  citizens  of  the  United  States--*^ 


nently.  If  such  was  not  his  intention  his 
citizenship  in  Illinois  would  onlj'  date 
from  the  time  he  in  fact  went  there  to 
■^tay  permanently.  Chicago,  etc.,  R.  Co. 
:■    Ohle.   IIT  U.  S..  123,  12G,  29  L.  Ed.  837. 

Where  an  individual  has  resided  in  a 
state  for  a  considerable  time,  being  en- 
gaged in  the  prosecution  of  business,  lie 
may  well  be  presumed  to  be  a  citizen  <)i 
such  state  unless  the  contrary  appear.  And 
this  principle  is  strengthened  when  the 
individual  lives  on  a  plantation  and  culti- 
vates it  with  a  large  force,  claiming  and 
improving  the  property  as  his  own.  Shel- 
ton  V.  Tii^n,  6  How.   162,  13  L.   Ed.  387. 

41.  Morris  v.  Gilmer,  129  U.  S.  315.  328, 
.'.2  L.    Ed.   GOO. 

42.  Bona  fide  intent  to  change  citizen- 
ship essential. — Jones  v.  League,  18  How. 
TG.  77,  15  L.  Ed.  263;  Sheltcn  v.  Tiftin,  6 
How.  162,  12  L.  Ed.  387;  Morris  v.  Gil- 
mer, 129  U.  S.  315,  328,  32  L.   Ed.  690. 

On  a  change  of  domicile  from  one  state 
to  another,  citizenship  may  depend  upon 
the  intention  of  the  individual.  But  this 
intention  may  be  shown  more  satisfacto- 
rily by  acts  than  declarations.  An  exercise 
of  the  right  of  suffrage  is  conclusive  upon 
the  subject;  but  acquiring  a  right  of  suf- 
frage, accompanied  by  acts  which  show  a 
permanent  location,  unexplained,  may  be 
sufificient.  Shelton  v.  Tiffin,  6  How.  162, 
12  L.  Ed.  387.  See,  generally,  the  title 
DOMICILE. 

Removal  for  iurisdictional  purpose  onlv. 
-e  the  titles  COURTS;  REMOVAL  O)" 
CAUSEvS. 

43.  Admission  of  foreign  state  to  Union. 
— Contzen  v.  United  States,  179  U.  S.  191. 
195,  45  L.  Ed.  148;  Boyd  v.  Thayer,  143 
U.  S.    135,   164,   168.   36   L-   Ed.   103. 

Texas.— The  United  States  admitted 
Texas  as  one  of  the  states  of  tlie  Union 
with  its  population  as  it  stood.  Those 
who  were  citizens  of  the  state  became  cit- 
izens of  the  United  States,  while  aliens 
were  relegated  for  naturalization  to  the 
laws  of  the  United  States  on  tliat  subject. 
This  applies  to  minor  aliens  separated 
from  their  parents.  Contzen  v.  United 
States,  179  U.  S.  191.  195,  45  L.  Ed.  148. 

An  alien  minor  in  1845,  whose  national- 
ity of  origin  attached,  who  did  not  reside 
in  Texas  on  the  day  of  the  Declaration  cf 
Independence,  and  had  not  resided  there 
six  months  at  the  date  of  the  admission 
of  Texas  into  the  Union,  nor  talcen  the 
oath  of  allegiance  to  the  Republic,  was 
simply,  "a  German  subject  lately  arrived 
in  Texas."  Clearly  he  was  not  a  citizen 
of  Texas  when  the  state  was  admitted. 
Nor  did  he,  by  his  stay  in  Texas  of  less 
than  six  months,  become  one  of  the  peo- 
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pie  of  Texas  who  were  admitted  into  the 
Union,  so  that  all  who  were  competent 
thereupon  became  citizens  of  the  United 
States.  The  effect  of  the  proceedings 
through  which  annexation  and  admission 
were  accomplished  was  simply  to  collect- 
ively make  citizens  of  the  United  States 
of  all  the  then  citizens  of  Texas,  not  to 
collectively  naturalize  all  who  might  have 
been  naturalized  in  Texas,  but  had  not 
been  and  had  in  no  way  signified  their 
election  to  become  citizens  of  the  United 
States.  This  did  not  include  alien  minors 
independently  of  their  parents.  Contzen 
V.  United  States,  179  U.  S.  191.  194,  43  L. 
Ed.  148. 

"By  the  annexation  of  Texas,  under  a 
joint  resolution  of  congress  of  March  1. 
1845,  and  its  admission  into  the  Union  on 
an  equal  footing  with  the  original  states, 
December  29,  1845,  all  the  citizens  of  the 
former  republic  become,  without  any  ex- 
press declaration,  citizens  of  the  United 
States.  5  Stat.  798;  9  Stat.  108;  McKinney 
V.  Saviego,  18  How.  235,  15  L.  Ed.  365." 
Boyd  V.  Thayer,  143  U.  S.  135,  169.  36  L. 
Ed.  103.  See  Osterman  v.  Baldwin,  6 
Wall.  116.  IS  L.  Ed.  730. 

Admission  of  territory  as  state. — Upon 
the  admission  of  a  territory  into  the  Union 
as  a  state,  its  citizens  become  citizens  of 
the  state  and  of  the  United  States.  BoUn 
V.  Nebraska,  176  U.  S.  83.  88,  44  L.  Ed. 
382;  Boyd  v.  Thayer,  143  U.  S.  135,  36  L. 
Ed.^  103. 

"The  legislation  of  congress  connected 
with  the  admission  of  Nebraska  into  the 
Union,  so  far  as  it  bore  upon  the  question 
of  citizenship,  was  fully  considered 
bj  this  court  in  the  case  of  Boy<l 
V.  Thayer,  143  U.  S.  135,  36  L.  Ed.  103, 
and  the  conclusion  reached  that  upon  its 
admission  into  the  Union  the  citizens  of 
what  had  been  the  territory  became  the 
citizens  of  the  LTnited  States  and  of  the 
state."  Bolln  v.  Nebraska.  176  U.  S.  S3, 
88,   44   L.    Ed.   382. 

As  to  collective  naturalization,  see  the 
title  NATURALIZATION. 

"Admission  on  an  equal  footing  with 
the  original  states,  in  all  respects  what- 
ever, involves  equality  of  constitutional 
right  and  power,  which  cannot  thereafter- 
wards  be  controlled,  and  it  also  involves 
the  adoption  as  citizens  of  the  United 
States  of  those  Avliom  congress  makes 
members  of  the  political  community,  and 
who  are  recognized  as  such  in  the  forma- 
tion of  the  new  state  with  the  consent  of 
congress."  Boyd  v.  Thayer,  143  U.  S.  135, 
170.  36  L.  Ed.  103. 

It  follows  from  the  documents  relating 
to  the  admission  of  Nebraska  as  a  state, 
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F.  By  Annexation  or  Conquest. — The  inhabitants  of  territories  acquired 
by  the  United  States  do  not,  ipso  facto,  become  citizens  of  the  United  States,*-* 
although  their  nationahty  and  allegiance  are  changed,^ ^  but  if  the  treaty  by  which 


that  congress  regarded  as  citizens  of  the 
territory  all  who  were  already  citizens  of 
the  United  States,  and  all  who  had  de- 
clared their  intention  to  become  such. 
Indeed,  they  are  referred  to  in  §  3  of  the 
enabling  act  as  citizens,  and  by  the  or- 
ganic law  the  right  of  suffrage  and  of 
holding  office  had  been  allowed  to  them. 
Those  whose  naturalization  was  incom- 
plete were  treated  as  in  the  same  category 
as  those  who  were  already  citizens  of  the 
United  States.  What  the  state  had  power 
?o  do  after  its  admission  is  not  the  ques- 
tion. Before  congress  let  go  its  hold 
upon  the  territory,  it  was  for  congress  to 
say  who  were  members  of  the  political 
community.  Boyd  z'.  Thayer,  143  U.  S. 
135,  175,  s'e  L.  Ed.  103. 

44.  Downes  v.  Bidwell,  182  U.  S.  244, 
279,  45  L.  Ed.  1088.  See,  also,  De  Lima 
V.  Bidwell,  182  U.  S.  1,  194,  45  h.  Ed. 
1041;  Goetze  v.  United  States,  182  U.  S. 
221.  45  L.  Ed.  1065;  Rassmussen  v.  United 
States,   197   U.    S.   516,   522,   49    L.   Ed.    862. 

In  many  cases  there  is  an  implied  de- 
nial of  the  right  of  the  inhabitants  of  ter- 
ritories to  American  citizenship  until  con- 
gress by  further  action  shall  signify  its 
assent  thereto.  Downes  v.  Bidwell,  182 
U.   S.   244,  280,   45  L.   Ed.   1088. 

It  was  said  in  Downes  v.  Bidwell,  182 
U.  S.  244,  283,  45  L.  Ed.  1088,  speaking 
of  the  status  and  rights  of  the  inhabitants 
of  Porto  Rico  after  its  cession  to  the 
United  States:  "We  suggest,  without  in- 
tending to  decide,  that  there  may  be  a  dis- 
tinction between  certain  natural  rights, 
enforced  in  the  constitution  by  prohibi- 
tions against  interference  with  them,  and 
what  may  be  termed  artificial  or  remedial 
rights,  which  are  peculiar  to  our  own  sys- 
tem of  jurisprudence.  Of  the  former  class 
are  the  rights  to  one's  own  religious  opin^ 
ion  and  to  a  public  expression  of  them,  or, 
as  sometimes  said,  to  worship  God  accord- 
ing to  the  dictates  of  one's  own  con- 
science; the  right  to  personal  liberty  and 
individual  property;  to  freedom  of  speech 
and  of  the  press;  to  free  access  to  courts  of 
justice,  to  due  process  of  law  and  to  an 
equal  protection  of  the  laws;  to  immuni- 
ties from  unreasonable  searches  and  seiz- 
ures, as  well  as  cruel  and  unusual  punish- 
ments; and  to  such  other  immunities  as 
are  indispensable  to  a  free  government. 
Of  the  latter  class  are  the  rights  to  citi- 
zenship, to  suffrage.  Minor  v.  Happersett, 
21  Wall.  162.  22  L.  Ed.  627,  and  to  the 
particular  methods  of  procedure  pointed 
out  in  the  constitution,  which  are  peculiar 
to  Anglo  Saxon  jurisprudence,  and  some  of 
which  have  already  been  held  by  the 
states  to  be  unnecessary  to  the  proper 
protection  of  individuals."  Downes  v.  Bid- 
well,    182   U.   S.   244,  283,  45   L.   Ed.    1088. 

In  the  dissenting  opinion  in  De  Lima  v. 


Bidwell,  182  U.  S.  1,  200,  219,  45  L.  Ed. 
1041  (by  three  justices)  it  is  intimated  that 
the  majority  opinion  is  inconsistent  with 
that  in  Downes  z'.  Bidwell,  182  U.  S.  244,  45 
L.  Ed.  1088,  and  the  dissenting  remark  of 
Mr.  Justice  Gray  expressly  says  so.  See 
these  cases  distinguished  in  Fourteen  Dia- 
mond Rings  V.  United  States,  183  U.  S. 
176,  181,  46  L.  Ed.  138.  See,  also,  Goetze 
V.  United  States,  182  U.  S.  221,  45  L.  Ed. 
1065. 

In  Gonzales  v.  Williams,  192  U.  S.  1,  12, 
48  L.  Ed.  317,  while  deciding  nothing  as 
to  whether  a  Porto  Rican  is  a  citizen  of 
the  United  States,  it  was  held  that  he  is 
no  longer  an  alien,  but  some  kind  of  an 
"American,"  quoting  approvingly  from  the 
attorney  general's  opinion. 

45.  Nationality  and  allegiance. — "Man- 
ifestly the  nationality  of  the  inhabitants 
of  territory  acquired  by  conquest  or  ces- 
sion becomes  that  of  the  government  un- 
der whose  dominion  they  pass,  subject  to 
the  right  of  election  on  their  part  to  re- 
tain their  former  nationality  by  removal 
or  otherwise,  as  may  be  provided."  Boyd 
V.  Thayer,  143  U.  S.  135,  162,  36  L.  Ed. 
103.  See  United  States  v.  Repentigny,  5 
Wall.  211,  18  L.  Ed.  627;  Mcllvaine  v. 
Coxe,  4  Cranch  209,  2  L.  Ed.  598;  Inglis 
V.  Sailors'  Snug  Harbor,  3 .  Pet.  99.  156, 
7  L.  Ed.  617. 

The  Philippines  by  cession  ceased,  in 
the  language  of  the  treaty,  "to  be  Span- 
ish." Ceasing  to  be  Spanish,  they  ceased 
to  be  foreign  country.  They  came  under 
the  complete  and  absolute  sovereignty  and 
dominion  of  the  United  States,  and  so 
became  territory  of  the  United  States 
over  which  civil  government  could  be  es- 
tablished. The  result  was  the  same  al- 
though there  was  no  stipulation  that  the 
native  inhabitants  should  be  incorporated 
into  the  body  politic,  and  none  securing 
to  them  the  right  to  choose  their  nation- 
ality. Their  allegiance  became  due  to  the 
United  States  and  they  became  entitled 
to  its  protection.  Fourteen  Diamond 
Rings  V.  United  States,  183  U.  S.  176,  179, 
46  L.   Ed.    138. 

"It  is  very  unusual,  even  in  cases  of 
conquest,  for  the  conqueror  to  do  more 
than  to  displace  the  sovereign  and  assume 
dominion  over  the  country.  The  mod- 
ern usage  of  nations,  which  has  become 
law,  would  be  violated;  that  sense  of  jus- 
tice and  of  right  which  is  acknowledged 
and  felt  by  the  whole  civilized  world 
would  be  outraged,  if  private  property 
should  be  generally  confiscated,  and  pri- 
vate rights  annulled.  The  people  change 
their  allegiance;  their  relation  to  their 
ancient  sovereign  is  dissolved;  but  their 
relations  to  each  other,  and  their  rights 
of  property,  remain  undisturbed.  If  this 
be  the  modern  rule,  even  in  cases  of  con- 


CITIZENSHIP. 


803 


the  territory  is  acquired  provides  for  the  inhabitants  becoming  citizens,  on  com- 
pHance  with  its  terms  they  become  such.'*^ 


quest,  who  can  doubt  its  application  to  the 
case  of  an  amicable  cession  of  territory?" 
United  States  v.  Percheman,  7  Pet.  51,  86, 
8  L.   Ed.   604. 

"In  Johnson  v.  Mcintosh,  8  Wheat.  543, 
589,  5  L.  Ed.  681,  it  was  said  by  Marshall, 
C.  J.:  'The  title  by  conquest  is  acquired 
and  maintained  by  force.  The  conqueror 
prescribes  its  limits.  Humanity,  however, 
acting  on  public  opinion,  has  established, 
as  a  general  rule,  that  the  conquered  shall 
not  be  wantonly  oppressed,  and  that  their 
condition  shall  remain  as  eligible  as  is 
compatible  with  the  objects  of  the  con- 
quest. Most  usually,  they  are  incorpo- 
rated with  the  victorious  nation,  and 
become  subjects  or  citizens  of  the  govern- 
ment with  which  they  are  connected.  The 
new  and  old  members  of  the  society  min- 
gle with  each  other;  the  distinction  be- 
tween them  is  gradually  lost,  and  they 
make  one  people.  Where  this  incorpora- 
tion is  practicable,  humanity  demands, 
and  a  wise  policy  requires,  that  the  rights 
of  the  conquered  to  property  should  re- 
main unimpaired;  that  the  new  subjects 
should  be  governed  as  equitably  as  the 
old,  and  that  confidence  in  their  security 
should  gradually  banish  the  painful  sense 
of  being  separated  from  their  ancient  con- 
nections, and  united  by  force  to  stran- 
gers." Downes  v.  Bidwell,  182  U.  S.  244, 
281,  45  L.  Ed.  1088. 

The  usage  of  the  world  is,  if  a  nation  be 
not  entirely  subdued,  to  consider  the  hold- 
ing of  conquered  territory  as  a  mere  mil- 
itary occupation,  until  its  fate  shall  be  de- 
termined at  the  treaty  of  peace;  if  it  be 
ceded  by  treaty,  the  acquisition  is  con- 
firmed, and  the  ceded  territory  becomes  a 
part  of  the  nation  to  which  it  is  annexed; 
either  on  the  terms  stipulated  in  the  treaty 
of  cession,  or  on  such  as  its  new  master 
shall  impose.  On  such  transfer  of  ter- 
ritory, it  has  never  been  held,  that  the  re- 
lations of  the  inhabitants  with  each  other 
undergo  any  change;  their  relations  with 
their  former  sovereign  are  dissolved,  and 
new  relations  are  created  between  them 
and  the  government  which  has  acquired 
their  territory;  the  same  act  which  trans- 
fers their  country  transfers  the  allegiance 
of  those  who  remain  in  it,  and  the  law 
which  may  be  denominated  political,  is, 
necessarily,  changed;  although  that  which 
regulates  the  intercourse  and  general  con- 
duct of  individuals,  remains  in  force,  un- 
til altered  by  the  newly  created  power  of 
the  state.  American  Ins.  Co.  v.  Canter,  1 
Pet.  511,  542,  7  L.  Ed.  243. 

But  where  territory  is  ceded,  the  nation- 
ality of  the  inhabitants  does  not  change 
until  the  stipulations  of  the  treaty  are  ex- 
ecuted by  formal  delivery  given  and  pos- 
session taken.  United  States  v.  Castillero, 
2  Black  17,  350,   17  E.   Ed.  360. 

46.  Under  terms  of  treaty. — Boyd  v. 
Thayer,  143  U.  S.  135,  164,  36  L.  Ed.  103; 


Scott    t'.    Sandford.    19    How.   393,   525,   533,- 
15  L.    Ed.   691. 

Cession  of  Florida. — The  treaty  with- 
Spain,  by  which  Florida  was  ceded  to  the' 
United  States,  was  the  law  of  the  land- 
and  admitted  the  inhabitants  of  Florida 
to  the  enjoyment  of  the  privileges,  rights 
and  immunities  of  the  citizens  of  the 
United  States;  they  did  not.  however, 
participate  in  political  power;  they  did  not 
share  in  the  government,  until  Florida  be- 
came a  state;  in  the  meantime,  Florida 
continued  to  be  a  territory  of  the  United 
States,  governed  by  virtue  of  that  clause 
in  the  constitution,  which  empowers  "con- 
gress to  make  all  needful  rules  and  reg- 
ulations, respecting  the  territory  or  other 
property  belonging  to  the  United  States." 
American  Ins.  Co.  v.  Canter,  1  Pet.  511, 
542,    7   L.    Ed.   243. 

"The  sixth  article  of  the  treaty  of  1819 
with  Spain,  8  Stat.  256,  contained  a  pro- 
vision to  the  same  effect  as  that  in  the 
treaty  of  Paris,  and  Mr.  Chief  Justice 
Marshall  said  (American  Ins.  Co.  v.  Can- 
ter, 1  Pet.  511,  542,  7  L.  Ed.  243):  'This 
treaty  is  the  law  of  the  land,  and  admits 
the  inhabitants  of  Florida  to  the  enjoy- 
ment of  the  privileges,  rights,  and  immu- 
nities of  the  citizens  of  the  United  States. 
It  is  unnecessary  to  inquire  whether  this 
is  not  their  condition,  independent  of 
stipulation.'  "  Boyd  v.  Thayer,  143  U.  S. 
135,   168,    36   L.    Ed.    103. 

Cession  of  Louisiana. — "It  was  said  by 
Mr.  Justice  Catron,  in  his  separate  opinion 
in  Scott  V.  Sandford,  19  How.  393,  525, 
15  L.  Ed.  691:  'The  settled  doctrine  in  the 
state  courts  of  Louisiana  is,  that  a  French 
subject  coming  to  the  Orleans  territory, 
after  the  treaty  of  1803  was  made,  and  be- 
fore Louisiana  was  admitted  into  the  Un- 
ion, and  being  an  inhabitant  at  the  time  of 
the  admission,  became  a  citizen  of  the 
United  States  by  that  act;  that  he  was 
one  of  the  inhabitants  contemplated  by 
the  third  article  of  the  treaty,  which  re- 
ferred to  all  the  inhabitants  embraced 
within  the  new  state  on  its  admission. 
That  this  is  the  true  construction  I  have 
no  doubt.' "  Boyd  v.  Thayer.  143  U.  S. 
135,  164,  36  L.  Ed.  103. 

Cession  of  Michigan. — "Under  the  sec- 
ond article  of  Jay's  treaty  (8  Stat.  116, 
117),  British  sulijects  who  resided  at  De- 
troit before  and  at  the  time  of  the  evac- 
uation of  the  territory  of  Michigan,  and 
who  continued  to  reside  there  afterwards 
without,  at  any  time  prior  to  the  expira- 
tion of  one  year  from  such  evacuation, 
declaring  their  intention  of  becoming  Brit- 
ish subjects  became  ipso  facto  to  all  in- 
tents and  purposes  American  citizens." 
Boyd  V.  Thayer,  143  U.  S.  135,  163,  36  L. 
Ed.  103. 

Territory  ceded  by  Mexico. — "By  the 
eighth  article  of  the  treaty  with  ISIexico 
of  1848,  those  Mexicans  who  remained  in 
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G.    By  Naturalization. — See  the  title  Naturalization.^" 
III.  Rights,  Privileges  and  Immunities. 

See  the  titles  Civil  Rights;  Coxstitutioxal  Law. 

A.  Rights  in  General. — It  is  familiar  law  that  even  the  privileges  of  citizen- 
ship and  the  rights  inhering  in  personal  liberty  are  subject,  in  their  enjoyment, 
to  suclT  reasonable  restraints  as  may  be  required  for  the  general  good.-*^  A  man 
may,  at  the  same  time,  enjoy  the  rights  of  citizenship  under  two  governments.*^ 
And  the  rights  of  a  citizen  of  the  United  States,  adhering  to  the  Union,  were 
not  affected  in  any  way  by  temporary  constrained  residence  in  the  seceding 
states. ^*^  The  rights  of  a  naturalized  citizen  are  similar  in  every  respect  to  those 
of  a  citizen  by  birth.^^  Among  the  rights  of  citizens  of  the  United  States,  guar- 
anteed them  by  the  federal,  constitution,  is  the  right  to  take  with  them  into  the 
territories  any  article  of  property  which  the  constitution  of  the  United  States 
recognizes  as  property ,^^2  ^nd  the  right  of  passing  through  any  state.^^ 


the  territory  ceded,  and  who  did  not  de- 
clare within  one  3'ear  their  intention  to 
remain  Mexican  citizens,  were  to  be 
deemed  citizens  of  the  United  States,  9 
Stat.  930."  Boyd  v.  Thayer,  143  U.  S. 
135.  169,  36  L.  Ed.  103.  See  the  titles 
ALIENS,  vol.  1.  p.  214;  COXSTITU- 
TIOXAL LAW;  IXTERXATIOXAL 
LAW:  TERRITORIES:  W^AR. 

47.  Effect  of  naturalization  on  status  of 
wife  and  children  of  naturalized  person. — 
See  ante,  "Bv  ]Marriao"c."  II.  C.  See.  gen- 
erally, the   ti'tle  XATURALIZATIOX. 

48.  Enjoyment  subordinate  to  general 
welfare.— Halter  v.  Nebraska,  205  U.  S.  34, 
42,    51   L.    Ed.   699. 

N^o  privilege  of  American  citizenship  or 
any  right  of  personal  liberty  is  violated  by 
a  state  enactment  forbidding  the  United 
States  flag  to  be  used  as  an  advertisement 
of  merchandise.  Halter  v.  Xebraska.  205 
U.  S.  34,  42,  51  L.  Ed.  699. 

Or  a  statute  forbidding  the  carrying  of 
dangerous  weapons  on  the  person.  Miller 
V.  Texas.  153  U.  S.  535.  539.  38  L.  Ed.  812. 
See  the  title  WEAPOXS. 

49.  Under  more  than  one  government. 
—Talbot  f.  Jansen,  3  Dall.  133,  169,  1  L. 
Ed.  5-10   Cpcr   Rutledge.  C.  J.). 

50.  Residence  in  southern  states  during 
civil  war  did  not  affect  rights. — Citizens 
of  the  United  States  faithful  to  the  Union, 
who  resided  in  the  seceding  states  at  any 
time  during  the  civil  war,  but  who  during 
it  escaped  from  those  states,  and  subse- 
quently resided  in  the  loyal  states,  or  in 
neutral  countries,  lost  no  right  as  citizens 
by  reason  of  temporary  and  constrained 
residence  in  that  portion  of  the  country. 
The  Peterhoff,  5  Wall.  28,  18  L.  Ed.  564. 

51.  Naturalized  citizen. — United  States 
V.  Wong  Kim  Ark.  169  U.  S.  649,  703,  42 
L.    Ed.    890. 

"The  po.ver  of  naturalization,  vested  in 
congress  by  the  constitution,  is  a  power 
to  confer  citizenship,  not  a  power  to  take 
it  away.  'A  naturalized  citizen,'  said 
Chief  Justice  Marshall,  'becomes  a  mem- 
ber of  the  societj',  possessing  all  the 
rights  of  a  native  citizen,  and  standing, 
in    the    view    of    the    constitution,    on    the 


footing  of  a  native.  The  constitution  does 
not  authorize  congress  to  enlarge  or 
abridge  those  rights.  The  simple  power  of 
the  national  legislature  is  to  prescribe  .'i 
uniform  rule  of  naturalization,  and  the  ex- 
ercise of  this  power  exhausts  it.  so  far  as 
respects  the  individual.  The  constitution 
then  takes  him  up.  and,  among  other 
rights,  extends  to  him  the  capacity  of  su- 
ing in  the  courts  of  the  United  States, 
precisely  under  the  same  circumstances 
under  which  a  native  might  sue.'  Osborn 
V.  United  States  Bank,  i  Wheat.  738,  827, 
6  L.  Ed.  204.  Congress  having  no  power 
to  abridge  the  rights  conferred  by  the 
constitution  upon  those  who  have  become 
naturalized  citizens  by  virtue  of  acts  of 
congress,  a  fortiori  no  act  or  omission  of 
congress,  as  to  providing  for  the  natu- 
ralization of  parents  or  children  of  a  par- 
ticular race,  can  affect  citizenship  ac- 
quired as  a  birthright,  by  virtue  of  the 
constitution  itself,  without  any  aid  of  leg- 
islation." United  States  v.  Wong  Kim 
Ark.  169  U.  S.  649,  703,  42  L.  Ed.  890. 
See  Osborn  v.  United  States  Bank,  9 
Wheat.  738,  827,  6  L.  Ed.  204.  See  the 
title   XATURALIZATIOX. 

52.  Rights  in  territories. — Congress  has 
no  right  to  prohibit  the  citizens  of  any 
particular  state  or  states  from  taking  up 
their  home  there,  while  it  permits  cit- 
izens of  other  states  to  do  so.  Xor  has 
it  a  right  to  give  privileges  to  one  class 
of  citizens  which  it  refuses  to  another. 
The  territory  is  acquired  for  their  equal 
and  common  benefit — and  if  open  to  anj', 
it  must  be  open  to  all  upon  equal  and 
the  same  terms.  Scott  v.  Sandford,  19 
How.   393,   395,    15   L.    Ed.   691. 

The  act  of  congress,  therefore,  prohib- 
iting a  citizen  of  the  United  States  (prior 
to  abolition  of  slavery)  from  taking  with 
him  his  slaves  when  he  removes  to  the 
territory  in  question  to  reside,  was  an  ex- 
ercise of  authority  over  private  property 
which  is  not  warranted  by  the  constiUi- 
tion,  and  the  removal  of  the  plaintiff  by 
his  owner,  to  that  territory,  gave  him  no 
title  to  freedom.  Scott  v.  Sandford,  19 
How.  303,  395,  15  L.  Ed.  691. 

53.  Passage    through    state. — The    right 
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Citizens  of  Territories. — Sec  tlie  title  Tkrritorii^s. 

B.  Under  Fourteenth  Amendment. — By  virtue  of  the  fourteenth  amend- 
ment, a  citizen  of  the  United  States  becomes,  by  residence  therein,  a  citizen  of 
the  state,  and  entitled  to  all  tlie  rights,  privileges,  and  immunities  of  other  cit- 
izens of  the  state  and  to  the  equal  protection  of  its  laws.-''*  And  by  the  language 
"citizens  of  the  United  States"  was  meant  all  such  citizens. ^^ 

C.  Protection  by  Government. — The  government  of  the  United  States,  al- 
though it  is,  within  the  scope  of  its  powers,  supreme  and  beyond  t!ic  states,  can 
neither  grant  nor  secure  to  its  citizens  rights  or  privileges  vvliich  are  not  ex- 
pressly or  by  implication  placed  under  its  jurisdiction.  All  that  cannot  be  so 
granted  or  secured  are  left  to  the  exclusive  protection  of  the  states.^**  The  duly 
of  a  government  to  afford  protection  is  limited  always  by  the  power  it  possesses 
for  that  purpose.-""" 

Naturalized  Citizens. — Naturalized  citizens  are  entitled  to  the  same  protec- 
tion as  citizens  by  birth.     There  is  no  distinction.^^ 

Under  Fourteenth  Amendment. — The  fourteenth  amendment  not  only  gave 
citizenship  and  the  privileges  of  citizenship  to  persons  of  color,  but  denied  to  any 
state  the  power  to  withhold  from  them  the  equal  protection  of  the  laws,  and  in- 


of  passing  through  a  state  by  a  citi:;cn  of 
the  United  States  is  one  guaranteed  to 
Iiim  by  the  constitution,  and  mu?t  be  sa- 
cred from  state  taxation.  Crandall  7'. 
State  of  Nevada.  6  Wall.  35,  47.  18  L.  Ed. 
74.5.  See  Slaughter-House  Cases.  16  Wall. 
36,  79,  21   L.   Ed.   394. 

The  citizens  of  the  United  States  have 
the  correlative  right  to  a!i])roac!i  the  great 
departments  of  the  government,  the  ports 
of  entry  through  which  commerce  is  con- 
ducted, and  tlie  various  federal  offices  m 
the  states.  Crandall  v.  State  of  Nevada, 
6  Wall.  3.5,  36.  18  L.  Ed.  745. 

54.  Under  fourteenth  amendment. — 
Matter  of  Hefif,  197  U.  S.  4SS,  504,  49  L- 
Ed.  848;  Slaughter-House  Cases.  66  Wall. 
36,  21  L.  Ed.  394.  •  See  post.  "Protection 
by  Government."  Ill,  C.  See  the  titles 
CIVIL  RIGHTS;  CONSTITUTIONAL 
LAW. 

55.  Scope. — Slaughter-House  Cases,  16 
Wall.  36,  128,  21  L.  Ed.  394,  per  Swayne, 
J.,  dissenting. 

56.  Protection  of  government. — United 
States  V.  Cruikshank,  92  U.  S.  542,  23  L. 
Ed.  588.  See,  also,  Logan  v.  United 
States.  144  U.  S.  263,  286,  36  L.  Ed.  429. 

57.  United  States  v.  Cruikshank.  92  U. 
S.  542,  23  L.  Ed.  588. 

In  the  formation  of  a  government,  the 
people  may  confer  upon  it  such  powprs  as 
they  choose.  The  government  when  so 
formed,  may,  and  when  called  upon 
should,  exercise  all  the  powers  it  has  for 
the  protection  of  the  rights  of  its  citizens 
and  the  people  within  its  jurisdiction;  but 
it  can  exercise  no  other.  The  duty  of 
government  to  aflford  protection  is  limited 
always  by  the  power  it  possesses  for  that 
purpose.  United  States  v.  Cruikshank,  92 
U.  S.  542,  549,  23  L.  Ed.  588.  And  see  the 
title   CONSTITUTIONAL   LAW. 

Conspiracy  against  citizen  of  United 
States.— See  the  titles  CIVIL  RIGHTS; 
CONSPIRACY. 


58.  Protection  cf  naturalized  citizens. — 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
693,  715,  37  L.  Ed.  905;  The  Venus,  8 
Cranch  253,  317,  3  L.   Ed.  353. 

The  act  of  congress  of  July  27,  1868.  ch. 
249  (re-enacted  in  §§  1999-2001  of  the  Re- 
vised Statutes),  enacted  that  "all  natural- 
ized citizens  of  the  United  States,  while 
in  foreign  states,  shall  be  entitled  to  and 
shall  receive  from  this  government  the 
same  protection  of  persons  and  property 
thpt  is  accorded  to  native-born  citizen-; 
in  like  situations  and  circumstances;"  and 
made  it  the  duty  of  the  president  to  take 
measures  to  protect  the  rights  in  that  re- 
spect of  "any  citizen  of  the  United  States." 

15  Stat.  223,  224.  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  715,  37  L. 
Ed.  905. 

That  act.  like  any  other,  is  subject  to 
alteration  by  congress  whenever  the  pub- 
lic welfare  requires  it.  Tlie  right  of  pro- 
tection which  it  confers  is  limited  to  cit- 
izens of  the  United  States.  Chinese  per- 
sons not  born  in  this  country  have  never 
been  recognized  as  citizens  of  the  United 
States,  nor  authorized  to  become  such  un- 
der the  naturalization  laws.  Rev.  Stat. 
(2d.  Ed.)  §§  2165,  2169;  Acts  of  April  14, 
1S02,  ch.  28,  2  Stat.  153;  May  26,  1824,  ch. 
186,  4  Stat.  69;  July   14,   1    TO.  ch.   254.  §  7. 

16  Stat.  256;  February  18.  1875.  ch.  SO,  IS 
Slat.  318;  Act  of  May  6,  1882,  ch.  126,  § 
14,  22  Stat.  61.  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698.  715.  37  L.   Ed.  905. 

In  a  contest  between  the  United  States 
and  the  naturalized  citizen,  in  a  claim  set 
up  by  the  United  States  to  confiscate  his 
property,  he  may  protect  himself  by  any 
defense  which  would  protect  a  native 
American.  In  the  prosecution  of  such  a 
claim,  the  United  States  are,  to  use  a 
common-law  term  peculiarly  appropriate, 
estopped  from  saying  that  they  have  not 
placed  this  adopted  son  on  a  level  with 
those    born    in    their    family     (dissenting 
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vested  congress  witli  power,  by  appropriate  legislation,  to  enforce  its  provisions.^* 
Citizens  of  Other  Countries  or  Aliens. — The  citizens  of  other  countries  are 
entitled  to  be  protected  here  in  life,  liberty  and  property j^^*^  and  the  United 
States  have  power  to  provide  for  the  punishment  of  those  guilty  of  depriving 
Chinese  aliens  of  the  rights  guaranteed  them  by  treaty.*^ ^ 

Right  to  Protection  Abroad. — The  American  citizen  who  goes  into  a  for- 
eign country,  although  he  owes  local  and  temporary  allegiance  to  that  country, 
is  yet,  if  he  performs  no  other  act  changing  his  condition,  entitled  to  the  pro- 


opinion  of  Marshall,  C.  J.,  and  Living- 
ston. J.).  The  Venus,  8  Cranch  253,  317, 
3  L.  Ed.  353;  Osborn  v.  United  States 
Bank,  9  Wheat.  738,  827,  6  L.  Ed.  204. 
See    the   title    NATURALIZATION. 

59.  Fourteenth  amendment  and  negro's 
rights  thereunder. — The  amendment,  al- 
though prohibitory  in  terms,  confers  by 
necessary  implication  a  positive  immunity, 
or  right,  most  valuable  to  persons  of  the 
colored  race — the  right  to  exemption  from 
unfriendly  legislation  against  them  dis- 
tinctly as  colored — exemption  from  dis- 
criminations imposed  by  public  authority, 
which  imply  legal  inferiority  in  civil  so- 
ciety, lessens  the  security  of  their  rights, 
and  are  steps  towards  reducing  them  to 
the  condition  of  a  subject  race.  Strauder 
V.  West  Virginia,  100  U.  S.  303,  25  L.  Ed. 
664.  See  Logan  v.  United  States.  144  U. 
S.  263,  289,  36  L.  Ed.  429.  See  ante,  "Un- 
der Fourteenth  Amendment,"  III,  B.  See 
the  titles  CIVIL  RIGHTS;  CONSTITU- 
TIONAL LAW. 

60.  Citizens  of  foreign  countries. — Even 
aliens  arc  entitled  under  the  principles  of 
the  constitution  to  be  protected  in  life, 
liberty  and  property.  This  has  been  fre- 
quently held  by  this  court  in  respect  to 
the  Chinese,  even  when  aliens,  not  pos- 
sessed of  the  political  rights  of  citizens  of 
the  United  States.  Downes  v.  Bidwell,  182 
U.  S.  244,  283,  45  L.  Ed.  1088;  Yick  Wo 
V.  Hopkins,  118  U.  S.  356.  30  L.  Ed.  220; 
Fong  Yue  Ting  v.  United  States,  149  U. 
S.  698,  37  L.  Ed.  905;  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538.  547,  39  L.  Ed. 
1082;  Wong  Wing  v.  United  States,  163 
U.  S.  228,  41  L.  Ed.  140. 

"By  the  law  of  nations,  doubtless  aliens 
residing  in  a  country,  with  the  intention  of 
making  it  a  permanent  place  of  abode,  ac- 
quire,  in  one  sense,  a  domicil  there;  and, 
while  they  are  permitted  by  the  nation  to 
retain  such  a  residence  and  domicil,  are 
subject  to  its  laws,  and  may  mvoke  its 
protection  against  other  nations."  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  098. 
724,  37  L.  Ed.  905. 

61.  Punishment  of  these  wronging 
them. — The  United  States  have  power  un- 
der the  constitution  to  provide  for  the 
punishment  of  those  who  are  guilty  of  de- 
priving Chinese  subjects  of  any  of  the 
rights,  privileges,  immunities,  or  exemp- 
tions guaranteed  to  them  by  the  treaty 
of  Nov.  17,  1880.  But  neither  in  §§  5519, 
5508,  nor  5336,   Rev.   Stat.,  U.   S.,  has   this 


been  done.  Baldwin  v.  Franks.  120  U.  S. 
678,  683,  30  L.  Ed.  766. 

The  word  "citizen"  is  sometimes  used 
in  popular  language,  and  not  in  a  politi- 
cal sense,  to  indicate  the  same  thing  as 
resident,  inhabitant,  or  person.  That  it 
is  not  so  used  in  §  5509  in  the  Revised 
Statutes  is  quite  clear,  if  the  original  stat- 
ute from  which  this  section  was  taken,  is 
reverted  to.  Baldwin  v.  Franks,  120  U. 
S.  678,  690,  30  L.   Ed.  766. 

Section  5336.  Rev.  Stat.,  U.  S.  providing 
for  the  punishment  of  those  who  con- 
spire, 1,  "to  overthrow,  put  down,  or  de- 
stroy by  force  the  government  of  the 
United  States,  or  to  levy  war  against 
them,  or  to  oppose  by  force  the  author- 
ity thereof;"  or,  2,  "by  force  to  prevent, 
hinder,  or  delay  the  execution  of  any  law 
of  the  United  States;"  or,  3,  "by  force  to 
seize,  take,  or  possess  any  property  of  the 
United  States  contrary  to  the  authority 
thereof."  does  not  apply  to  protect  Chi- 
nese from  violence  and  ill-treatment,  or  to 
punish  such  ill-treatment.  Baldwin  v. 
Franks,  120  U.  S.  678,  692,  30  L.  Ed.  766. 
And  see  post,  "Acquisition  of  Foreign 
Domicile,"   V,    B. 

Treaty  with  China. — "The  United  States 
are  bound  by  their  treaty  with  China  to 
exert  their  power  to  devise  measures  to 
secure  the  subjects  of  that  government 
lawfully  residing  within  the  territory  of 
the  United  States  against  ill-treatment, 
and  if  in  their  efforts  to  carry  the  treaty 
into  effect  they  had  been  forcibly  op- 
posed by  persons  who  had  conspired  for 
that  purpose,  a  state  of  things  contem- 
plated by  the  statute  would  have 
arisen."  Baldwin  v.  Franks,  120  U.  S. 
678,  693.  30  L.  Ed.  766.  And  see  the  ti- 
tles ALIENS,  vol.  1,  p.  210;  CHINESE 
EXCLUSION  ACTS,  ante,  p.  769;  CIVIL 
RIGHTS;  SUCCESSION  TAXES; 
TREATIES. 

Treaty  with  Italy. — The  treaty  of  Feb. 
26,  1871,  between  Italy  and  the  United 
States,  by  the  articles  of  the  treaty  re- 
ferred to,  only  requires  equality  of  treat- 
ment and  that  the  same  rights  and  priv- 
ileges be  accorded  to  a  citizen  of  Italy 
that  are  given  to  a  citizen  of  the  United 
States  under  like  circumstances,  and  there 
is  nothing  in  the  petition  tending  to  show 
a  lack  of  such  equality  of  treatment.  The 
petition,  therefore,  is  plainly  without  merit. 
Storti  V.  Massachusetts.  183  U.  S.  138, 
14'?,  46  L.  Ed.  120.  See  the  title  ALIENS, 
vol.   1,  p.  210. 
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tection  of  his  own  government;  and  if,  without  the  violation  of  any  municipal 
law,  he  should  be  oppressed  unjustly,  he  would  have  a  right  to  claim  that  pro- 
tection, and  the  interposition  of  the  American  government  in  his  favor  would 
be  considered  as  a  justifiable  interposition.  But  his  situation  is  completely 
changed,  where,  by  his  own  act,  he  has  made  himself  the  subject  of  a  foreign 
power.''^ 

IV,  Allegiance  and  Duties. 

Under  the  very  peculiar  constitution  of  this  government,  although  the  citizens 
owe  supreme  allegiance  to  the  federal  government,  they  owe  also  a  qualified  al- 
legiance to  the  state  in  which  they  are  domiciled.  Their  persons  and  property 
are  subject  to  its  laws.*''^ 

Duties  to  Federal  Government. — The  United  States  has  a  right  to  require 
the  services  of  its  citizens  at  the  seat  of  federal  government,  in  all  executive, 
legislative,  and  judicial  departments;  and  at  all  the  points  in  the  several  states 
where  the  functions  of  the  government  are  to  be  performed.'^-* 

V.  Termination  or  Loss  of  Citizenship. 

A.  Expatriation. — Right. — By  the  common  law  the  allegiance  due  by  birth 
cannot  be  dissolved  by  any  act  of  the  subject,  without  the  consent  of  the  sov- 
ereign, or  by  operation  of  law,"-"^  although  with  such  consent  it  might  be  so  dis- 


62.  Right    to    protection    abroad. — The 

Charming  Betsey.  2  Cranch  G4.  120,  2  L. 
Ed.  208.  See,  also,  Slaughter-House 
Cases,  16  Wall.  36,  79,  21  L.  Ed.  394.  See 
post,  "Acquisition  of  Foreign  Domicile." 
V,   B. 

"Another  privilege  of  a  citizen  of  the 
United  States  is  to  demand  the  care  and 
protection  of  the  federal  government 
over  his  life,  liberty,  and  property  when 
on  the  high  seas  or  within  the  jurisdiction 
of  a  foreign  government.  Of  this  there 
can  be  no  doubt,  nor  that  the  right  de- 
pends upon  his  character  as  a  citizen  of 
the  United  States."  Slaughter-House 
Cases,   16  Wall.   36.   79,  21   L.   Ed.   394. 

63.  Allegiance. — Prize  Cases.  2  Black 
63.5,  673.  17  L.  Ed.  459;  Talbot  t'.  Jansen, 
3  Dall.  133,  1.54,  1  L.  Ed.  540;  Slaughter- 
House  Cases,  16  Wall.  36,  95,  112,  21  L. 
Ed.  394;  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  649,  677.  42  L.  Ed.  890; 
Houston  V.  Moore.  5  Wheat.  1.  33,  5  L. 
Ed.  19;  per  Johnston,  T.,  dissenting.  See 
the  titles  COXSTTTUTIONAL  LAW; 
STATES;  TREASON. 

Allegiance  is  notliing  more  than  the 
tie  or  duty  of  obediance  of  a  subject  to 
the  sovereign  under  whose  protection  he 
's;  and  allesiiance  by  birth  is  that  which 
arises  from  being  born  within  the  domin- 
ions and  under  the  protection  of  a  par- 
ticular sovereign.  Inglis  v.  Sailors'  Snug 
Harbour,  3  Pet.  99,  155,  7  L.  Ed.  617,  dis- 
senting opinion  of  Story.  J.,  quoted  in 
Ihiited  States  v.  Wong  Kim  Ark.  169  U. 
S.  649,  42  L.  Ed.  890.  See  ante.  "By 
Birth,"  II,  B. 

"Blackstone  distinguished  allegiance  into 
two  sorts,  the  one  natural  and  perpetual; 
the  other  local  and  temporary.  Natural 
allegiance,  so  called,  was  allegiance  re- 
sulting from  birth  in  subjection  to  the 
crown,   and   indelibility   was    an    essential, 


vital  and  necessary  characteristic."  This 
has  always  been  rejected  in  respect  of 
citizenship  of  the  United  States.  United 
States  V.  Wong  Kim  Ark.  169  U.  S  64.1, 
711,  714,  42  L.  Ed.  890,  per  Fuller,  C.  J., 
dissenting. 

Denial  of  protection. — But  there  can  be 
no  allegiance  due  when  the  sovereign  ex- 
pressly denies  all  protection,  and  compels 
the  party  to  perpetual  exilt.  Inglis  v.  Sail- 
ors' Snug  Harbour.  3  Pet.  99,  169.  7  L. 
Ed.   617.      See  post,   "Expatriation."   V.   A. 

64,  Services  due  to  federal  government. 
— Crandall  v.  State  of  Nevada,  6  Wall.  35, 
18   L.    Ed.   745. 

Allegiance  due  by  residents. — See  the 
title   ALIENS,   vol.   1,  p.   210. 

65.  At  common  law. — Shanks  v.  Du- 
pont,  3  Pet.  242.  246,  7  L.  Ed.  666;  Inglis 
V.  Sailors'  Snug  Harbour,  3  Pet.  99.  156,  7 
L.  Ed.  617.  See  The  Santissima  Trinidad. 
7  Wheat.  283.  5  L.  Ed.  454;  dissenting 
opinion  of  Fuller,  C.  J.,  in  United  States 
V.  Wong  Kim  Ark,  169  U.  S.  649,  711,  42 
L.  Ed.  890. 

"Its  remains  perpetual,  unless  it  is  dis- 
solved by  consent  of  the  sovereign,  or  by 
operation  of  law.  Upon  the  cession  of  a 
country,  it  passes  to  the  new  sovereign; 
for  the  sovereign  power  is  competent  to 
transfer  it,  by  a  voluntary  grant.  LTpon 
the  conquest  of  the  country,  it  passes  by 
operation  of  law.  to  the  conqueror;  who. 
as  sovereign  de  facto,  has  a  right  to  the 
allegiance  of  all  who  are  subdued  by  his 
power,  and  submit  to  tlie  protection  of  his 
arms.  L^pon  the  abdication  of  the  govern- 
ment by  one  prince,  it  passes  by  opera- 
tion of  law  to  him  whom  the  nation  ap- 
points as  his  successor."  Inglis  v.  Sail- 
ors' Snug  Harbour.  3  Pet.  99,  156,  7  L.  Ed. 
617:  United  States  x{.  Williams.  4  Hall'-;  L. 
J.  461,  referred  to  in  the  opinion  in  The 
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solved,*'*'  even  in  time  of  war,""  and  whether  the  absolute  right  of  expatriation, 
as  founded  on  the  common  law,  exists  in  a  state,  or  no,  it  cannot  be  exercised 
in  the  face  of  a  statute  forbidding  it  and  claiming  the  allegiance  of  all  its  cit- 
izens.^s     fjig  proper  authority  to  give  consent  is  the  legislaaire.^^     But  after  a 


Charming  Betsev,  2  Cranch  64.  82.  2  L- 
Ed.  208. 

"It  is  not  the  exercise  of  a  natural  right, 
in  which  the  individual  is  to  be  con-iJ- 
ered  as  alone  concerned.  As  every  man 
is  entitled  to  claim  rights  in  society, 
which  it  is  the  duty  of  the  society  to 
protect;  he,  in  his  turn,  is  under  a  solemn 
obligation  to  discharge  all  those  duties 
faithfully,  which  he  owes,  as  a  citizen,  to 
the  society  of  which  he  is  a  member,  and 
as  a  man,  to  the  several  members  of  the 
society,  individually,  with  vchom  he  is  as- 
sociated." (Per  Iredell.  J.)  Talbot  v.  Jan- 
sen.  3  Dall.  133.  162.  1  L.  hd.  :.40. 

An  act  of  illegality  can  never  be  con- 
strued into  an  act  of  emigration  or  ex- 
patriation. At  that  rate,  treason  and  em- 
igration, or  treason  and  expatriation, 
would,  in  certain  cases,  be  synonymous 
terms.  The  cause  of  removal  must  be 
lawful;  otherwise,  the  emigrant  acts  con- 
trary to  his  duty,  and  is  justly  charged 
with  a  crime.  (Per  Patterson,  J.)  Tal- 
bot V.  Janscn.  3  Dall.  133.  152,  1  L.  Ed. 
540. 

66.  Consent  of  government. — Allegiance 
maj'^  be  dissolved  by  the  mutual  consent 
of  the  government  and  its  citizens  or 
subjects;  the  government  maj^  release  the 
governed  from  their  allegiance;  this  is 
even  the  British  doctrine.  Inglis  v.  Sail- 
ors" Snug  Harbour,  3  Pet.  99,  100,  125,  7 
L.  Ed.  617;  Talbot  v.  Jansen,  3  Dall. 
133,  1  L.  Ed.  540;  See  The  Charming  Bet- 
sey, 2  Cranch  64,  2  L.  Ed.  208;  The  San- 
tissima  Trinidad,  7  Wheat.  283,  5  L.  Ed. 
454;  McKinney  v.  Saviego,  18  How.  235. 
15  L.   Ed.  365. 

It  is  a  subject  of  municipal  regulation. 
Shanks  v.  Dupont,  3  Pet.  242,  262,  7  E. 
Ed.  666,  per  Johnson,  J.,  dissenting. 

67.  In  some  instances,  even  in  time  if 
war,  expatriation  may  fairly  be  permitted. 
It  ought  not  then  to  be  restrained.  (Per 
Iredeil,  J.)  Talbot  v.  Jansen,  3  Dall.  133, 
162.  1  L.  Ed.  540.  Bi:t  see  Shanks  v. 
Dupont,  3  Pet.  242.  267.  7  L.  Ed.  666, 
denying  this  and  citing  United  States  v. 
Williams.   4   Hall's   Law  Journal,   462. 

"The  very  statement  of  an  exception  in 
time  of  war  shows  that  the  writers  on  the 
law  of  nations,  upon  the  subject,  in  gen- 
eral, plainly  mean,  not  that  it  is  a  right 
to  be  always  exercised,  without  the  least 
restraint  of  his  own  will  and  pleasure, 
but  that  is  a  reasonable  and  moral  right, 
which  every  man  ought  to  be  allowed  to 
exercise,  with  no  other  limitation  than 
such  as  the  public  safety  or  interest  re- 
quires, to  which  all  private  rights  ought 
and  must  forever  give  way."  (Per  Iredell, 
J.)  Talbot  V.  Jansen,  3  Dall.  133.  163,  1 
L.   Ed.   540. 


"A  subject  cannot  divest  himself  of 
the  obligation  of  a  citizen,  and  wantonly 
make  a  compact  with  the  enemy  of  his 
country,  stipulating  a  neutrality  of  con- 
duct, but,  certain!}',  he  may  enter  into 
such  an  agreement,  when  it  is  no  longer 
able  to  give  him  protection."  Miller  v. 
Ship  Resolution,  2  Dall.  1,  10,  1  L.  Ed. 
263. 

And  the  failure  of  a  government  to  pro- 
tect its  naturalized  citizens  against  its  ene- 
mies is  good  cause  and  excuse  for  re- 
nouncing its  allegiance.  But  if  it  were  not, 
the  foreign  power  to  which  they  adhered 
has  no  ground  of  complaint  against  them. 
United  States  v.  Reading,  18  How.  1.  10, 
15  L.  Ed.  291.  And  see  Dalton  v.  United 
States.  22  How.  436.  443,  16  L.  Ed.  395; 
Inglis  V.  Sailors'  Snug  Harbour.  3  Pet  99. 
169.  7   L.   Ed.  617. 

But  if  a  citizen  is  in  the  exercise  of  a 
public  trust,  he  ought  not  to  leave  the  so- 
ciety until  he  has  given  account  thereoi. 
Talbot  V.  Jansen,  3  Dall.  133,  162,  1  L.  Ed. 
540.  per  Iredell,  J.,  concurring.  See  ante, 
"Allegiance  and  Duties,"  IV. 

68.  Statutory  prohibition. — Mcllwaine  v. 
Cpxe.  4  Cranch  209.  215,  2  L.  Ed.  593. 
See,  S.  C,  argued  but  not  decided,  in 
Hepburn  v.  Ellzey,  2  Cranch  445,  2  L.  Ed. 
332. 

As  said  by  the  court  in  Alcllvaine  v. 
Coxe,  4  Cranch  209,  213,  2  L.  Ed.  598; 
"Without  expressing  an  opinion  upon  the 
right  of  expatriation,  as  founded  on  the 
common  law,  or  upon  the  application  of 
tliat  principle  to  a  person  born  in  the  state 
of  New  Jersey,  before  its  separation  from 
the  mother  country,  we  think  it  conclu- 
sive upon  the  point,  that  the  legislature 
of  that  state  by  the  most  unequivocal  dec- 
larations, asserted  its  right  to  the  alle- 
giance of  such  of  its  citizens  as  had  left 
the  state,  and  had  not  attempted  to  re- 
return  to  their  former  allegiance.  The 
act  of  the  5th  of  June,  1777,  contains  an 
express  declaration,  that  all  such  persons 
were  subjects  of  the  state,  who  had  been 
seduced  by  the  enemy  from  their  allegi- 
ance. The  law  speaks  of  them  as  fugi 
tives,  not  as  aliens,  and  they  are  invited 
not  to  become  subjects,  but  to  return  to 
their  duty,  which  the  legislature  clearly 
considered  as  still  subsisting  and  obliga- 
tory upon  them." 

69.  Legislature  the  proper  authority. — 
Talbot  V.  Jansen.  3  Dall.  133,  163,  1  L.  Ed. 
540. 

When  the  question  is  in  regard  to  a 
citizen  of  any  country,  whose  constitu- 
tion has  not  prohibited  the  exercise  of  the 
legislative  power  in  this  instance,  it  not 
only  is  a  proper  instance  in  which  it  may 
be  exercised,  but  it  is  the  duty  of  the  leg- 


LJJ  IZHAbHJF. 


809 


successful  revolution,  a  subject  or  citizen  of  the  old  government  may  refuse  to 
give  his  allegiance  to  the  new  government  and  quit  the  country,"'^  even  though 
he  may  not  have  acquired  citizenship  elsewhere.''' 

But  congress  has  declared  that  "the  right  of  expatriation  is  a  natural  and 
inherent  right  of  all  people. "'^^  This,  however,  does  not  do  away  with  the  neces- 
sity for  naturalization,  to  become  a  citizen  of  another  countrv."^ 

Mode  of  Exercise. — Where  the  legislative  body  has  prescribed  the  manner 
in  which  the  right  of  expatriation  is  to  be  exercised,  it  seems  that  the  prescribed 
mode  must  be  followed  exclusively."-*  And  the  act  of  expatriation  should  be 
bona  fide,  and  manifested,  at  least,  by  the  emigrant's  actual  removal,  with  his 
family  and  elfects,   into  another  country. "^      W'liere  there  is  no  statute  on   the 


islature  to  make  such  provision  (Per  Ire- 
dell, J.)  Talbot  V.  Jansen,  3  Dall.  13.1,  163, 
1   L.  Ed.  540. 

70.  In  case  of  successful  revolution. — 
Caignet  v.  Pettit,  2  Dall.  234,  1  L.  Ed. 
362;  Ware  v.  Hylton.  3  Dall.  199,  225,  1  E. 
Ed.  568. 

A  citizen  of  France,  although  he  has 
not  acquired  the  rights  of  citizenship 
here;  nor,  as  it  appears,  in  any  other 
country,  whatever  may  be  the  inconven- 
ience of  that  situation,  had  an  undoubted 
right  to  dissent  from  the  revolution;  and. 
as  a  member  of  the  minority,  to  refuse  al- 
legiance to  the  new  government,  and  with- 
draw from  the  territory  of  France.  Every- 
thing that  could  be  said  or  done  to  mani- 
fest such  a  determination,  has  been  said 
and  done  by  the  plaintiff,  except  the  act  of 
becoming  the  subject  or  citizen  of  another 
country.  He  is  no  longer  a  French  citi- 
zen. Caignet  z\  Pettit,  2  Dall.  234,  1 
L.  Ed.  362. 

"On  the  Declaration  of  Independence. 
it  was  in  the  option  of  any  subject  of 
Great  Britain,  to  join  their  brethren  in 
America,  or  to  remain  subjects  of  Great 
Britain.  Those  who  joined  us  were  en- 
titled to  all  the  benefits  of  our  freedom 
and  independence;  but  those  who  elected 
to  continue  subjects  of  Great  Britain, 
exposed  themselves  to  any  loss  that 
might  arise  therefrom."  Ware  v.  Hylton, 
3  Dall.  199,  225.  1  L.  Ed.  568.  See  the  ti- 
tle ALIENS,  vol.  1,  p.  210. 

71.  Caignet  v.  Pettit,  2  Dall.  234,  1  L. 
Ed.  362. 

72.  Enactment  of  congress. — "By  our 
law.  as  solemnly  declared  by  congress, 
'the  right  of  expatriation  is  a  natural  and 
inherent  right  of  all  people,'  and  'any 
declaration,  instruction,  opinion,  order  or 
direction  of  any  officer  of  the  United 
States,  which  denies,  restricts,  impairs 
or  questions  the  right  of  expatriation,  is 
declared  inconsistent  with  the  funda- 
m.ental  principles  of  the  republic'  Rev. 
Stat.,  §  1999.  re-enacting  act  of  July  27, 
1868,  ch.  249,  §  1;  15  Stat.  223.  224." 
United  States  v.  Wong  Kim  .Xrk.  169  U. 
S.  649,  704,  42  L.  Ed.  890;  Elk  r.  Wilkins, 
112  U.  S.  94,  107.  28  L.  Ed.  643;  Fong  Yue 
Ting  V.  United  States,  149  U.  S.  698,  715. 
37  L.  Ed.  905. 

And  the  political  departments  of  this 
government  have  always  united  in  assert- 


ing the  right  of  expatriation.  Boyd  v. 
Thayer,  143  U.  S.  135,  161,  36  L.  Ed.  103. 
See.  also.  United  States  v.  Wong  Kim 
.\rk,  169  U.  S.  649,  711,  729.  42  L.  Ed. 
890.  per  Fuller,  C.  J.,  and  Harlan,  J.,  dis- 
senting. 

73.  Naturalization  still  necessary. — "The 
act  of  July  27,  1868,  ch.  249,  declaring  the 
right  of  expatriation  to  be  a  nattiral  and 
inherent  right  of  all  people,  and  reciting 
that  'in  the  recognition  of  this  principle 
this  government  has  freely  received  emi- 
grants from  all  nations,  and  invested  them 
with  the  rights  of  citizenship,'  while  it 
affirms  the  right  of  every  man  to  expa- 
triate himself  from  one  country,  contains 
nothing  to  enable  him  to  become  a  citizen 
of  another,  without  being  naturalized  un- 
der its  authority.  15  Stat.  223;  Rev.  Stat., 
§  1999."  Elk  V.  Wilkins,  112  U.  S.  94, 
107,  28  L.    Ed.   643. 

74.  Mode  of  exercise. — Talbot  v.  Jan- 
sen. 3  Dall.  133,  164,  1  •  L.  Ed.  540,  pei 
Iredell,   J. 

"The  right  to  enjoy,  transmit,  and  in- 
herit the  fruits  of  our  own  labor,  or  that 
of  our  ancestors,  stands  on  the  same  foot- 
ing with  the  right  to  employ  our  industry 
wherever  it  can  be  best  employed;  and 
the  obligation  to  obey  the  laws  of  the 
community  on  the  subject  of  the  right  to 
emigrate,  is  as  clearly  to  be  inferred  from 
the  reason  and  nature  of  things,  as  the 
obligation  to  use  or  exercise  any  other 
of  our  rights,  powers,  or  faculties,  in  sub- 
ordination to  the  public  good."  Johnson, 
J.,  dissenting  in  Shanks  v.  Dupont.  3  Pet. 
242,    261,    7    L.    Ed.    666. 

Quaere,  whether  a  citizen  of  the  United 
States  can  divest  himself  absolutely  of 
that  character  otherwise  than  in  such  man- 
ner as  may  be  prescribed  by  law.  The 
Charming  Betsey,  2  Cranch  64,  2  L.  Ed. 
208,  quoted  in  United  States  f.  Wong  Kim 
Ark,    169  U.    S.   64  9.   6.-)8.   42   L.    Ed.    890. 

75.  Intent  and  evidence  thereof. — Tal- 
bot V.  Jansen.  3  Dall.  133.  IGS,  1  L.  Ed. 
540. 

To  effect  a  transfer  of  a  citizen's  al- 
legiance, there  must  be  a  bona  fide  change 
of  domicile,  not  merely  temporary,  un- 
der circumstances  of  good  faith:  it  can 
never  be  set  up  to  cover  fraud,  or  justify 
the  commission  of  a  crime  against  the 
country,  a  violation  of  its  laws,  where  such 
apoears    to    have    been    the    object.      The 
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subject  of  emigration,  as  was  the  case  as  to  federal  law  in  1795,  the  doctrine 
respecting  it  stands  on  the  broad  basis  of  the  law  of  nations.'*' 

Presumption  and  Burden  of  Proof. — Where  the  jurisdiction  of  the  federal 
courts  of  a  murder  case  against  an  Indian  depends  upon  the  federal  citizenship 
of  the  victim,  a  negro  who  had  been  living  in  the  Indian  country,  such  citizenship 
is  a  question  of  fact,  to  be  determined  on  the  evidence,  but  the  burden  of  proof 
is  upon  the  government.  If  there  is  any  presumption,  it  is  that  the  negro  is  a 
member  of  the  tribe  by  adoption."' 

B.  Acquisition  of  Foreign  Domicile. — An  American  citizen,  residing  in  a 
foreign  country,  may  acquire  the  commercial  privileges  attached  to  his  domicile ; 
and  by  making  himself  the  subject  of  a  foreign  power,  he  places  himself  out  of 
the  protection  of  the  United  States,  while  within  the  territory  of  the  sovereign 
to  whom  he  has  sworn  allegiance.'*  And  the  removal  must  be  voluntary,  to 
have  this  effect,  not  compulsory."^  The  domicile  of  origin  is  presumed  to  be 
retained  until  residence  elsewhere  is  shown,  which  repels  the  former  presumption 
and  throws  the  burden  on  the  party  denying  the  charge.**^     But  the  domicile  of 


Santissima  Trinidad.  7  Wheat.  283,  348, 
5  L.  Ed.  454;  Talbot  z'.  Jansen,  3  Dall. 
133.   1   L.    Ed.  540. 

In  the  case  of  one  probably  a  citizen 
of  a  state  but  considered  as  a  citizen  of 
the  United  States,  admitting  he  had  a 
right  to  expatriate  himself,  without  any 
law  prescribing  the  method  of  his  doing 
so,  there  surely  must  be  some  evidence 
that  he  had  done  it.  Where  there  is  none, 
but  that  he  went  to  the  West  Indies,  and 
teok  an  oath  to  the  French  republic,  and 
became  a  citizen  there,  merely  taking 
such  an  oath,  and  being  admitted  a  citi- 
zen there,  in  itself,  is  not  evidence  of  a 
bona  fide  expatriation,  nor  does  it  com- 
pletelj'  discharge  the  obligations  he  owes 
to  his  own  country.  (Per  Iredell,  J.) 
Talbot  V.  Jansen.  3  Dall.  133,  164,  1  L. 
Ed.    540. 

The  act  is  complete,  if  he  has  legally' 
quitted  his  own:  if  not,  it  is  subordinate 
to  the  allegiance  he  originally  owed, 
meaning,  by  allegiance,  that  tie  bj'  which 
a  citizen  of  the  United  States  is  bound 
as  a  member  of  the  society.  (Per  Iredell, 
J.)  Talbot  z:  Jansen,  3  Dall.  133,  164, 
1   L.   Ed.   540. 

Although  he  had  renounced  his  allegi- 
ance to  his  state,  or  declared  an  inten- 
tion of  expatriation,  admitting  this  to 
have  been  lawfully  ^'.one  and  legally 
proved,  yet,  not  having  emigrated  to  and 
become  the  citizen  or  subject  of  any 
foreign  country,  he  remained  a  citizen  of 
the  United  States,  as  there  is  no  such 
thing  as  a  citizen  of  the  world,  the  only 
other  alternative.  Talbot  z'.  Jansen,  3 
Dall.    133,    152.   1   L.   Ed.    540. 

76.  In  absence  of  statute,  law  of  na- 
tions governs. — Talbot  z\  Jansen,  3  Dall. 
133,    153,    1    L.    Ed.    540. 

An  act  of  the  legislature  of  a  state, 
specifying  the  causes  of  expatriation,  and 
prescribing  the  manner  in  which  it  is  to 
be  effected  by  the  citizens  of  that  state, 
cannot  operate  on  the  citizens  of  the 
United  States.  If  the  act  afifects  citizen- 
ship, so  far  as  respects  that  state,  it  can- 
not touch   his   citizenship,  so  far  as  it  re- 


gards the  United  States.  Allegiance  to 
a  particular  state  is  one  thing;  allegiance 
to  the  United  States  is  another.  It  can- 
not be  said,  that  the  renunciation  of  al- 
legiance to  the  former,  implies  or  draws 
after  it  a  renunciation  of  allegiance  to  the 
latter.  The  sovereignties  are  diflferent;  the 
allegiance  is  diflferent:  the  right,  too,  may 
be  diflferent.  (Per  Patterson,  J.)  Tal- 
bot V.  Jansen,  3  Dall.  133,  154.  1  L.  Ed. 
540. 

77.  Lucas  z:  United  States.  163  U.  S. 
612.  41  L.  Ed.  282.  See  the  title  INDIANS. 

Adoption  into  Indian  tribe. — See  the 
title    IXDIAXS. 

Temporary  residence  in  seceded  state. 
— See    ante,    "Rights    in    General."    Ill,    A. 

78.  Acquisition  of  foreign  domicile. — 
The  Charming  Betsev.  2  Cranch  64,  2  L. 
Ed.  208;  The  Friendschaft,  3  Wheat.  14, 
52,    4    L.    Ed.    322. 

79.  Must  be  voluntary. — White  v.  Burn- 
ley, 20  How.  235,  15  L.  Ed.  886.  See  the 
title  ALIENS,  vol.  1.  p.  210. 

80.  Presumption  and  burden  of  proof. — 
The  presumption  of  law  is,  that  the  domi- 
cile of  origin  is  retained,  until  residence 
elsewhere  has  been  shown  by  him  who 
alleges  a  change  of  it.  But  residence  else- 
where repels  the  presumption,  and  casts 
upon  him  who  denies  it  to  be  a  domocile 
of  choice,  the  burden  of  disproving  it. 
The  place  of  residence  must  be  taken  to 
be  a  domicile  of  choice,  unless  it  is  proved 
that  it  was  not  meant  to  be  a  principal 
and  permanent  residence.  Contingent 
events,  political  or  otherwise,  are  not  ad- 
missible proofs  to  show,  where  one  re- 
moves from  his  domicile  of  origin,  for  a 
residence  elsewhere,  that  the  latter  was 
not  meant  to  be  a  principal  and  perma- 
nent residence.  But  if  one  is  exiled  by  au- 
thority from  his  domicile  of  origin,  it  is 
never  presumed  that  he  has  abandoned 
all  hope  of  returning.  The  abandonment, 
however,  may  be  shown  by  proof.  Gen- 
eral Kosciusco  was  not  exiled  by  au- 
thority. He  left  Poland  voluntarily,  to 
obtain  a  civil  status  in  France,  which  he 
conscientiously  thought  he  could  not  en- 
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origin  may  be  resumed  by  return  to  that  country. ^^ 

0.  Marriage  to  an  Alien. — Marriage  with  an  ahen  whether  a  friend  or  an 
enemy,  produces  no  dissolution  of  the  native  allegiance  of  the  wife.  If  may 
change  her  civil  rights,  but  it  does  not  afifect  her  political  rights  or  privileges. ^2 

D.  Forfeiture.— The  provisions  of  §§  1996,  and  1998,  Rev.  Stat.,  U.  S., 
which  re-enact  the  act  of  March  3,  1865,  ch.  79,  §  21,  13  Stat.  490,  and  subject 
■every  person  deserting  the  military  service  of  the  United  States  to  additional 
penalties,  namely,  forfeiture  of  all  rights  of  citizenship,  and  disqualification  to 
hold  any  office  of  trust  or  profit,  can  only  take  effect  upon  conviction  by  a  court 
martial. ^2 


joy  in  Poland,  whilst  it  continued  under 
a  foreign  dominion.  Ennis  v.  Smith,  14 
How.  400,  401,   14  L.   Ed.   472. 

81.  Resumption  of  original  domicile. — 
It  seems  that  where  a  native  citizen  of 
the  United  States  emigrated,  before  a 
declaration  of  war,  to  a  neutral  country, 
there  acquired  a.  domicile,  and  afterwards 
returned  to  the  United  States,  during  the 
war,  and  reacquired  his  native  domicile, 
he  became  a  redintegrated  American  citi- 
zen; and  could  not  afterwards,  flagrante 
bello,  acquire  a  neutral  domicile,  by 
again  emigrating  to  his  adopted  country. 
The  Dos  Hermanos,  2  Wheat.  76,  4  L.  Ed. 
189. 

The  national  character  which  the  man 
acquires  by  residence  may  be  thrown  off 
at  pleasure,  by  a  return  to  his  native 
country,  or  even  by  turning  his  back  on 
the  country  in  which  he  has  resided,  on 
his  way  to  another.  To  use  the  language 
of  Sir  W.  Scott,  it  is  an  adventitious  char- 
acter gained  by  residence,  and  which 
ceases  by  nonresidence.  It  no  longer  ad- 
heres to  the  party  from  the  moment  he 
puts  himself  in  motion,  bona  fide,  to  quit 
the  country  sine  animo  revertendi.  The 
Indian  Chief.  3  Rob.  12,  17.  The  reason- 
ableness of  this  rule  can  hardly  be  dis- 
puted. Having  once  acquired  a  national 
character,  by  residence  in  a  foreign  coun- 
try, he  ought  to  be  bound  by  all  the  con- 
sequences of  it,  until  he  has  thrown  it 
off,  either  by  an  actual  return  to  his  na- 
tive country,  or  to  that  where  he  was  nat- 
uralized, or  by  commencing  his  removal, 
tona  fide,  and  without  an  intention  of 
returning.  If  anything  short  of  actual 
removal  be  admitted  to  work  a  change 
in  the  national  character  acquired  by 
residence,  it  seems  perfectly  reasonable, 
that  the  evidence  of  a  bona  fide  intention 
to  remove  should  be  sucli  as  to  leave  no 
doubt  of  its  sincerity.  Mere  declarations 
of  such  an  intention  ouglit  never  to  be 
relied  upon,  when  contradicted,  or,  at  least, 
rendered  doubtful,  by  a  continuance  of 
that  residence  which  impressed  the  char- 
acter. They  may  have  been  made  to  de- 
ceive; or,  if  sincerely  made,  they  may 
never  be  executed.  Even  the  party  him- 
self ought  not  to  be  bound  by  them,  be- 
cause he  may  afterwards  find  reason  to 
change  his  determination,  and  ought  to 
be  permitted  to  do  so.  But  when  he 
accompanied  those  declarations  by  acts 
which    speak   a   language    not    to   be    mis- 


taken, and  can  hardly  fail  to  be  consum- 
mated by  actual  removal,  the  strongest 
evidence  is  afforded,  which  the  nature  of 
such  a  case  can  furnish.  The  Venus,  8 
Cranch  253,  280,  3  L.  Ed.  553.  See,  also, 
dissenting  opinion  of  Marshall,  C.  J.,  at 
p.  288,  in  this  case. 

But  a  temporary  visit  to  his  native  coun- 
try is  not  enough  to  redintegrate  him. 
The  Friendschaft,  3  Wheat.  14,  4  L.  Ed. 
322. 

Nothing  but  an  actual  removal,  or  a 
bona  fide  beginning  to  remove,  can  change 
a  national  character,  acquired  by  domicile, 
and  if.  at  the  time  of  the  inception  of  the 
voyage,  as  well  as  at  the  time  of  cap- 
ture, the  property  belonged  to  such  domi- 
ciled person,  in  his  character  of  a  sub- 
ject, there  is  nothing  that  does,  or  ought, 
to  exempt  it  from  capture  by  the  priva- 
teers of  his  native  country,  if,  at  the  time 
of  capture,  he  continues  to  reside  in  the 
country  of  the  adverse  belligerent.  The 
contention,  that  a  native  or  naturalized 
subject  of  one  country,  who  is  surprised 
in  the  country  where  he  was  domiciled, 
by  a  declaration  of  war.  ought  to  have 
time  to  make  his  election  to  continue 
there,  or  to  remove  to  the  country  to 
which  he  owes  a  permanent  allegiance; 
and  that,  until  such  election  is  made,  his 
property  ought  to  be  protected  from  cap- 
ture by  tlie  cruisers  of  the  latter,  is  be- 
lieved to  be  as  unfounded  in  reason  and 
justice,  as  it  clearly  is  in  law.  The  Venus, 
8  Cranch  253,  282,  3  L.  Ed.  353;  The 
Friendschaft,  3  Wheat.  14,  4  L.  Ed.  322. 
See  ante,  "In  General,"  II.  A.  See  the 
titles  ALIENS,  vol.  1,  p.  210;  DOMI- 
CILE;  PRIZE. 

82.  Marriage  to  an  alien. — Shanks  v.  Du- 
pont,  3  Pet.  242.  245.  7  L.  Ed.  666.  See 
ante,  "By  Marriage,"  II,  C.  And  see  the 
title  ALIENS,  vol.  1,  p.  210. 

But  the  subsequent  removal  of  the 
American  born  wife  to  England,  with  her 
husband,  operated  as  a  virtual  dissolu- 
tion of  her  allegiance,  and  fixed  her  fu- 
ture allegiance  to  the  British  Crown,  by 
the  treat}'  of  peace  in  1783.  Shanks  v. 
Dupont.   3    Pet.  242,   7   L.    Ed.   666. 

83.  Forfeiture  of  citizenship  rights. — 
Kurtz  V.  Moflitt.  115  L^.  S.  4S7.  .".01.  2;1  L. 
Ed.  458.  See  the  titles  CRIMINAL 
LAW;  PENALTIES  AND  FORFEI- 
TURES; TREASON. 

".A  citizen  is  still  a  citizen,  though 
guilty   of   crime   and   visited   with   punish- 
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E.  Effect. — An  American  citizen  domiciled  in  a  foreign  country,  who  makes 
himself  the  subject  of  the  foreign  sovereign,  is  not  under  the  protection  of  the 
United  States.^^ 

VI.   Evidence. 

See,  generally,  the  title  Evidence.     See  ante.  "Expatriation,"  V,  A. 

Presumptions. — Citizenship,  under  some  circumstances,  may  perhaps  be  pre- 
sumed.'*''' 

Competency  and  Weight. — A  recital,  contained  in  an  ancient  power  of  at- 
torney, of  the  fact  of  the  citizenship  of  a  party  thereto  is  presumptive  evidence 
of  such  fact,  in  the  absence  of  any  testimony  to  overthrow  it,  being  the  only  direct 
evidence  thereof,  supported  by  testimony  that  he  was  established  as  merchant 
in  the  country  shortly  before  that  time,^*'  and  declarations  of  the  party  are  com- 
petent evidence  of  his  intention. ^'^ 

Fact  Inconsistent  with  Another  Hypothesis. — Or  the  fact  of  holding  an 
office  of  which  citizens  alone  were  capable,  or  which  required  an  oath  of  fidelity, 
may  be  evidence  of  citizenship.^ ^ 

Question  for  Jury. — In  case  of  a  conflict  of  evidence,  it  is  proper  to  leave 
to  the  jury  to  decide,  under  proper  instructions,  whether  citizenship  had  been 
lost  in  one  state  and  acquired  in  another  by  removal  of  residence,  and  also  when 
such    change   occurred. ^^ 


ment.  His  political  rights  may  be  put 
in  abeyance  or  forfeited.  The  result  de- 
pends upon  the  rule,  as  defined  in  the 
law,  of  the  sovereign  against  whom  he 
has  oflfended.  If  he  lose  his  rights,  he 
escanes  none  of  his  disabilities  and  lia- 
bilities which  before  subsisted."  White 
V.  Hart.  13  Wall.  646,  651,  20  L.  Ed.  685, 
per   Swajme,  J. 

84.  Acquisition  of  foreign  domicile. — 
The  Charming  Betsey,  2  Cranch  64,  2  L. 
Ed.    208. 

Qujere,  whether,  by  becoming  the  sub- 
ject of  a  foreign  power,  he  is  freed  from 
punishment  for  a  crime  against  the  United 
States.  The  Charming  Betsey.  2  Cranch 
64,  2  L.  Ed.  208.  See  ante,  "In  General," 
II,   A. 

85.  Shelton  z:  Tiffin,  6  How.  162.  163, 
185,  12  L.  Ed.  387.  See  Boyd  v.  Thayer, 
143    U.    S.    135,    169,    36    L.    Eu.    103. 

As  to  the  cases  in  which  citizenship 
may  be  presumed,  so  as  to  confirm  a  title 
to  lands,  see  Blight  z'.  Rochester,  7  Wheat. 
535,  546,  5  L.  Ed.  516.  See  the  titles, 
ALIENS,  vol.  1.  p.  244;  DOMICILE: 
PRESUMPTIONS  AND  BURDEN  OF 
PROOF. 

86.  Recital  in  power  of  attorney. — Wil- 
liams r.  Conger.  125  U.  S.  397,  425,  31  L. 
Ed.   778. 

87.  Declarations. — Declarations  are  to 
be  received  as  proof  that  declarant's  domi- 
cile was  in  France.  Such  declarations 
have  always  been  received,  in  questions 
of  domicile,  in  the  courts  of  France,  in 
those  of  England,  and  in  the  courts  of 
the  United  States.  Ennis  z'.  Smith,  14 
How.    400,    14    L.    Ed.    472. 

Oath  of  locator  of  mining  claims. — The 
oath  of  one  of  the  locators,  of  a  mining 
claim,   accompanying   the    recorded    notice 


of  location,  as  to  their  citizenship,  is  prima 
facie  evidence  of  the  fact,  and  it  will  be 
deemed  sufficient  until  doubt  is  thrown 
upon  the  accuracy  of  his  statement.  Ham- 
mer V.  Garfield  Min.,  etc.,  Co.,  130  U.  S. 
291.  299.  32  L.  Ed.  964.  See  the  title  DEC- 
LARATIONS   AND    ADMISSIONS. 

88.  Holding  office.— Blight  v.  Rochester, 
7  Wheat.  535,  546,  5.  L.  Ed.  516.  See, 
generally,  ante,  "Removal  from  One  State 
to  Another,"  II,  D. 

And  voting  and  holding  office  as  a  citi- 
zen, taking  the  proper  oaths,  and  enjoy- 
ing for  many  years  all  the  rights,  privi- 
leges and  immunities  of  a  citizen  of  the 
United  States,  should  be  considered  in 
deciding  whether  such  person  was  a  citi- 
zen in  law  as  well  as  in  fact.  Boyd  v. 
Thayer,  143  U.  S.  135,  179,  36  L.  Ed. 
103. 

"Where  no  record  of  naturalization  can 
be  produced,  evidence  that  a  person,  hav- 
ing the  requisite  qualifications  to  become 
a  citizen,  did  in  fact  and  for  a  long  time 
vote  and  hold  office  and  exercise  rights 
belonging  to  citizens,  is  sufficient  to  war- 
rant a  jury  in  inferring  that  he  had  been 
duly  naturalized  as  a  citizen.  Blight  v. 
Rochester,  7  Wheat.  535.  546,  5  L.  Ed.  516; 
Hogan  zi.  Kurtz,  94  U.  S.  773,  778,  24  L. 
Ed.  317."  Boyd  v.  Thayer,  143  U.  S.  135, 
180.  36  L.   Ed.   103. 

Affidavit  and  passport. — See  the  title 
ALIENS,    vol.    1,   p.    244. 

Certificate  of  naturalization. — See  the 
title   NATURALIZATION. 

Nationality  of  vessel. — See  the  title 
ALIENS,  vol.  1,  p.  218.  See,  generally, 
the  titles  DECLARATIONS  AND  AD- 
MISSIONS: EVIDENCE. 

89.  Question  for  jury. — Chicago,  etc.,  R. 
Co.  z:   Ohle,   117  U.  S.   123,  29   L.   Ed.  837. 
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CIVIL  ACTION,   CASE,   SUIT,   ETC.— See,  also,  the  title  Actions,  vol.   1, 
p.  96.     See  note  1. 

CIVIL  COMMOTION.— See  note  2. 

CIVIL  LAW. — See  references  under  Louisi.ana. 

CIVIL  OFFICERS.— See  note  3. 


1.  Civil  action.— The  act  of  July  2d,  1864, 
■enacts  that  in  courts  of  the  United  States, 
there  shall  be  no  exclusion  of  any  wit- 
ness in  civil  actions,  "because  he  is  a 
party  to  or  interested  in  the  issue  tried;"' 
and  the  amendatory  act  of  March  3d, 
1865,  makes  certain  exceptions  to  the  rule. 
apply  to  civil  actions  in  which  the  United 
States  are  a  party  as  well  as  to  those  be- 
tween private  parties.  The  court  said: 
"The  very  fact  that  it  is  confined  to  civil 
actions  would  seem  to  show  that  congre>s 
intended  it  to  apply  to  actions  in  which 
the  government  is  a  party,  as  well  as 
those  between  private  persons.  For  the 
United  States  is  a  necessary  party  in  all 
criminal  actions,  which  are  excluded  ex 
vi  termini;  and  if  it  had  been  the  intent 
to  exclude  all  other  actions  in  which  the 
government  is  a  party,  it  would  have 
been  more  natural  and  inore  accurate  to 
have  expressly  confined  the  law  to  ac- 
tions in  which  the  government  is  not  a 
party,  instead  of  confining  it  to  civil  ac- 
tions." Green  v.  United  States,  9  Wall. 
055,   658,    19    L.    Ed.   806. 

By  the  Code  of  Civil  Procedure  of  Kan- 
sas, actions  are  of  two  kinds,  civil  or 
criminal,  and  every  action  which  is  not  a 
criminal  action  is  a  civil  action.  Ames  v. 
Kansas,  111  U.  S.  449,  4G0,  28  L.  Ed. 
482. 

In  Livingston  v.  Story,  9  Pet.  6;!2,  656, 
9  L.  Ed.  255,  it  is  sa'd:  "The  descriptive 
terms  here  used,  civil  actions,  are  broad 
enough  to  embrace  cases  at  law  and  in 
equity;  and  may  very  fairly  be  construed, 
as  used  in  contradistinction  to  criminal 
causes." 

Mandamus  proceedings  to  enforce  the 
payment  of  certain  municipal  warrants 
have  been  held  not  to  be  a  civil  action 
under  the  Oklahoma  Code.  Duke  v. 
Turner,  204  U.  S.  62.-].  51  L.  Ed.  652.  See. 
generally,   the   title    M.WDAMUS. 

Suit  in  admiralty. — Civil  suits  held  not 
to  include  suits  in  admiralty.  In  re  Louis- 
ville Underwriters,  134  U.  S.  488,  33  L. 
Ed.    991. 

Civil  cause. — In  Wiscart  r.  D'Auchy.  3 
Dall.  321.  325,  1  L.Ed.  619,  it  is  said: 
"Though  the  term  civil  causes  is  often  de- 
scriptively applied,  in  contradistinction  to 
'criminal  causes;'  yet,  it  is  not  uncommon 
to  apply  it,   likewise,   in   contradistinction 


to  causes  of  maritime  and  admiralty  ju- 
risdiction." 

A  proceeding  in  rem  to  enforce  a  pen- 
alty against  a  vessel  has  been  held  a  civil 
proceeding.  Ketland  v.  The  Cassius.  2 
Dall.    365.    368,    1    L.    Ed.    418. 

Habeas  corpus.^Procecdings  upon  ha- 
beas corpus  are  civil  proceedings.  Ex 
parte  Tom  Tong,  108  U.  S.  556,  559,  27 
L.    Ed.    826. 

Civil  suit  and  civil  action. — In  constru- 
ing the  judiciary  act  of  1789,  the  court 
said:  "We  think  the  conclusion  is  in- 
evitable that  the  terms  civil  suit,  in  the 
eleventh,  and  civil  actions,  in  the  twenty- 
second  section,  were  intended  to  mean 
the  same  thing.  The  meaning  of  the 
phrase  employed  in  the  latter  admits  of 
no  doubt.  The  language  there  is  civil 
actions,  and  it  is  used  to  distinguish  them 
from  'causes  of  admiralty  and  maritime 
jurisdiction,'  provided  for  in  the  preceding 
section."  Atkins  v.  The  Disintegrating 
Co..  18  Wall.  272.  303,  21  L.  Ed.  841.  See, 
generally,    the    title    COURTS. 

2.  Civil  commotion. — A  fire  insurance 
policy  excepted  losses  resulting  from  civil 
commotions.  In  Grame  v.  Mutual  Assur. 
Co.,  112  U.  S.  274,  28  L.  Ed.  716,  the  court, 
(luoting  from  the  opinion  of  the  state 
court,  said:  "I  suppose  that  civil  com- 
motion nnist  necessarily  arise  where  there 
is  civil  war.  It  is  true  there  may  be  civil 
commotion  without  civil  war.  but  cer- 
tainly there  cannot  be  civil  war  without 
civil  commotion,  and  I  think  no  man  who 
lived  in  the  late  decade  would  say  that 
there  was  no  civil  commotion  between 
1SG1  and  1865."  See,  generallv.  the  title 
INSURA.XCE. 

3.  Civil  officers. — In  Hall  v.  Wisconsin, 
103  U.  S.  5.  9.  26  L.  Ed.  302.  it  is  said: 
"In  United  States  v.  Hatch,  the  supreme 
court  of  Wisconsin  decided  that  the  term 
civil  officers  as  used  in  the  organic  law 
(act  of  congress  of  April  20.  1836)  em- 
braces only  those  ofiicers  in  whom  a  por- 
tion of  the  sovereignty  is  vested,  or  to 
whom  the  enforcement  of  municipal  regu- 
lations or  the  control  of  the  general  in- 
terests of  society  is  confided,  and  does 
not  include  such  officers  as  canal  com- 
missioners. 1  Pinn.  (Wis.)  182."  See, 
also,  the   title   PUBLIC   OFFICERS. 
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BY    HOMER    RICIIEY. 

I.    Of  the  General  Power  of  Congress  to  Protect  Civil  Rights,  816. 

A.  Rights  Protectable  by  Congress,  816. 

1.  Generally;  Rights  Granted  or  Secured  by  the  Constitution  of  the 

United  States,  816. 

2.  Right  of  Shipper  to  Have  Goods  Received  and  Carried,  817. 

3.  The  Right  of  Assembly  and  Petition,  817. 

4.  The  Right  to  Keep  and  Bear  Arms,  817. 

5.  \^oting  at  Federal  Elections,  817. 

6.  Right  to  Make  and  Carry  Out  Contracts,  818. 

7.  Rights  Arising   from   Failure  of  Obligors  to   Perform   Conditions 

of    Bond   Given   to    Supersede    Judgment    of     United     States 
Court,  818. 

8.  Consolidation  of  Causes  as  a  "Deprivation"  of  Rights  under  Re- 

vised Statutes,  §  699,  Subdivision  4,  818. 

9.  Civil  Rights  under  Acts  Conferring  Jurisdiction  upon  Federal  Cir- 

cuit Courts,  818. 
10.  Rights  Protected  by  Revised  Statutes,  §  5508,  et  seq.,  818. 

B.  Form  and  Manner  of  Protection,  818. 

1.  Generally,  818. 

2.  Revised 'statutes,  §§  5508,  5509,  et  seq.,  819. 

a.  Constitutionality,  819. 

b.  Persons  Protected,  819. 

c.  Offenses  under  §  5508,  819. 

(1)  Generally,   819. 

(2)  Conspiracy  to  Intimidate  Voter,  819. 

(3)  Conspiracy    against    Informer    upon    A'iolators    of    the 

Revenue   La\ys,   819. 

(4)  Conspiracy  against  Person  in  Custody  of  United  States 

^larshai,   820. 

(5)  Conspiracy  to  Prevent  Citizen  from  Establishing  Claim 

under  Homestead  Acts,  820. 

(6)  Conspiracy  to  Prevent  Execution    or    Performance   of 

Contracts,   820. 

(7)  Murder  Unaccompanied  by  Conspiracy,  etc.,  820 

d.  Indictments,  820. 

e.  Punishments,  821. 

3.  Civil  Actions;  Jurisdiction  of  Federal  Circuit  Courts,  821. 

a.  Generally;    Statutes    Goyerning   Jurisdiction,    821. 

b.  Actions  Relating  to  Civil   Rights  \yithin  the  ^Meaning  of  the 

Statutes,  822. 

(1)  Rights  Secured  by  the  Contract  Clause  of  the  Federal 

Constitution,   822. 

(2)  Taxation  of  Patent  Rights,  822. 

(3)  Damages  for  Refusal  to  Receive  A'ote  of  Elector,  822. 

(4)  Declaration ;    Sufficiency,   822. 

c.  Equitable  Jurisdiction  and  Procedure    under    These    Sections, 

823. 

(1)  Generally,  823. 

(2)  Political  Wrongs ;  Denial  of  Right  to  Register  or  \^ote, 

823. 
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(3)  Same — Inability  of  Court  to  Afford  Relief  as  Affecting 

Jurisdiction,   823. 

(4)  Same — Bill   Praying   Inconsistent   Relief,   823. 
d.  Appellate  Proceedings,  823. 

(1)  Jurisdiction    under    Revised     Statutes,    §     699,     Subdi- 

vision 4,  823. 

(2)  Procedure   Where   Cause   Becomes    a    Moot    Question 

Pending  an  Appeal,  824. 
C.  Enforcement  of  Statutes;  Duty  of  Attorneys,   Marshals,  Commission- 
ers, etc.,  824. 

II.    Powers  of  Congress  under  the  Prohibitions  against  State  Infringe- 
ment of  Civil  Rights,  824. 

A.  Of  the  General  Purpose  of  the  War  Amendments  and  Legislation  En- 

acted Pursuant  Thereto,  824. 

1.  Generally,  824. 

2.  Fourteenth  Amendment  Confers  No  New  or  Additional  Rights,  826. 

B.  Fourteenth   and   Fifteenth   Amendments   Refer  to   State  and    Not  In- 

dividual Action,  826. 

C.  Statute  Designed  to  Operate  Unequally,  and  Arbitrarily  Administered, 

828. 

D.  Effect  upon  State  Constitutions  and  Laws,  828. 

E.  Persons  Protected,  829. 

F.  Rights  Protected,  829. 

1.  Generally  of  the  Rights  of  Negroes,  829. 

2.  Contract  and  Property  Rights,  829. 

3.  The  Right  of  Suffrage  under  the  Fifteenth  Amendment,  830. 

4.  Equal  and  Impartial  Justice,  831. 

a.  Generally,  831. 

b.  Discrimination  in  the  Selection  of  Jurors,  831. 

c.  Right  of  Negroes  to  Testify  as  Witnesses,  832. 

d.  Discrimination  in  Punishments,  833. 

5.  Equal  Rights  as  to  Benefits  and  Burdens  of  Taxation,  833. 

6.  Expenditure  of  School  Funds ;  Separate  Schools  for  the  Races,  833. 

7.  Right  to  Occupy   Same   Coach  or  Compartment,  833. 

8.  Equal  Enjoyment  of  the  Accommodations  and  Privileges  of  Inns, 

Theatres,  etc.,  834. 

9.  Right  to  Practice  Law,  834. 

G.  Of  the  Form  and  Manner  of  Protection,  834. 

1.  Generally,  834. 

2.  Must  Be  Predicated  upon  and  Corrective  of  State  Infringement.  834. 

3.  Must   Be  Limited  to  the   Prevention   and   Redress  of   Discrimina- 

tion upon  the  Prohibited  Grounds,  837. 

4.  May  Act  Directly  upon  State  Officer  or  Agent;  Indictment  of  the 

Individual,  837. 

5.  Legislation   Restrictive  of  State  Power,  838. 

6.  By  Conferring  Jurisdiction  upon  the  Federal  Courts,  838. 

7.  Removal  of  Cause  to  Federal  Court,  838. 

a.  Generally;  Constitutionality  of  §  641  of  the  Revised  Statutes. 

838.' 

b.  Persons  Protected  by  §  641,  838. 

c.  Section  641  Protects  against  State  Infringement  Only,  838. 

d.  Protects  against  Discrimination  by  State  Constitution  or  Law  ; 

Does  Not  Refer  to  Denial  of  Rights  in  the  Course  of  the 
Trial,  838. 
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e.  Duty  of  State  Officers  to  Disregard    Inconsistent    Provisions 

of  State  Law ;  Presumptions,  840. 

f.  Petition  to  Remove,  840. 

g.  Practice,  841. 

8.  Writ  of  Error  to  United  States  Supreme  Court,  841. 

a.  Generally,  841. 

b.  Habeas  Corpus  Not  Lie,  842. 

c.  Motion  or  Plea  in  Abatement,  842. 

d.  Motion   or  Other   Pleading;   Sufficiency,   842. 

e.  Defendant    Should   Be   Aftorded    Opportunity  to    Show   Dis- 

crimination, 843. 

f.  Evidence  to  Support  Motion;  Necessity;  Presumptions,  843. 

g.  Same ;  What  Record  Must  Show,  844. 
h.  Same;  Affidavits,  844. 

i.  Same ;  Admissions ;  Motion  to  Strike,  845. 
j.  Federal   Questions;   Denial  of  Right    to    Register  and    \^ote 
under  Fourteenth  and  Fifteenth  Amendments,  845. 

III.    Civil  Rights  of  Aliens,  845. 

A.  Generally,  845. 

B.  Right  to  Acquire  and  Dispose  of  Property,  845. 

C.  Power  of  Congress  to  Protect  Treaty  Rights  of  Aliens,  845. 

D.  Admission  or  Exclusion  of  Aliens,  845. 

E.  Applicability  of  Statutes  to  the  Rights  of  Aliens,  845. 

1.  Revised  Statutes,  §  1977,  845. 

2.  Revised  Statutes,  §  SZZ6,  846. 

3.  Revised  Statutes,  §   5508,  846. 

4.  Revised  Statutes,  §  5519,  846. 

CROSS  REFERENCES. 

See  the  titles  Aliens,  vol.  1,  p.  210;  Chinese;  Exclusion  Acts,  ante,  p.  769; 
Citizenship,  ante,  p.  788;  Conspiracy;  Constitutional  Law;  Due  Process 
OF  Law;  Elections;  Grand  Jury;  Inns  and  Innkeepers;  Jury;  Police 
Power;  Removal  of  Causes;  Schools;  Slaves;  Theatres  and  Shows;  Wit- 
nesses. 

I.  Of  the  General  Power  of  Congress  to  Protect  Civil  Rights. 

A.  Rights  Protectable  by  Congress — 1.  Generally;  Rights  Granted 
or  Secured  by  the  Constitution  of  the  United  States. — A  right  or  an  im- 
munity, whether  created  by  the  constitution  or  only  guaranteed  by  it,  even  with- 
out any  express  delegation  of  power,  may  be  protected  by  congress.^  But  it  is 
only  those  rights  granted  or  secured  by  the  constitution  of  the  United  States 
which  congress  has  the  power  to  protect;  all  that  are  not  derived  from  the  fed- 
eral constitution,  or  secured  thereby,  are  left  to  the  exclusive  protection  of  the 
states.2 

1.  Rights  protectable  by  congress. —  v.  United  States,  203  U.  S.  1,  51  L.  Ed.  65; 
Strauder  v.  West  Virginia,  100  U.  S.  303,  Bradwell  v.  The  State,  16  Wall.  130,  139, 
310,  25  L.  Ed.  664;  United  States  z'.  Reese,  21  L.  Ed.  442;  Minor  v.  Happersett,  21 
92  U.  S.  214,  23  L.  Ed.  563;  Prigg  v.  Penn-  Wall.  162.  22  L.  Ed.  627.  See,  also,  the 
sj-Ivania,  16  Pet.  539,  10  L.  Ed.  1060;  Ten-  title  CONSTITUTIONAL  LAW. 
nessee  v.  Davis.  100  U.  S.  257,  25  L.  Ed.  Rights  left  to  the  protection  of  the 
648;  Logan  v.  United  States,  144  U.  S.  states. — The  rights  of  life  and  personal 
263,   36   L.    Ed.   429.  liberty    are    natural    rights    of    man.      "To 

2.  Only  those  rights  granted  or  secured  secure  these  rights,"  says  the  Declaration 
by  the  constitution. — Slaughter-House  of  Independence,  "governments  are  insti- 
Cases,  16  Wall.  36,  77,  21  L.  Ed.  394;  tuted  among  men,  deriving  their  just 
United  States  v.  Cruikshank,  92  U.  S.  542,  powers  from  the  consent  of  the  governed." 
550,  551,  23  L.  Ed.  588;  Presser  v.  Illinois,  The  highest  duty  of  the  states,  when  they 
116  U.  S.  252,  266,  29  L.  Ed.  615;   Hodges  entered  into   the   Union   under   the  consti- 
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Effect  of  War  Amendments. — This  principle  was  not  affected  by  the  adop- 
tion of  the  fourteenth  and  fifteenth  amendments.  Those  amendments  do  not  in- 
vest congress  with  power  to  legislate  upon  subjects  which  are  in  the  domain  of 
state  legislation ;  but  to  provide  modes  of  relief  against  state  legislation  or  state 
action  of  the  prohibited  kind.^  So  far  as  those  amendments  are  concerned,  the 
rights,  privileges  and  immunities  belonging  to  a  citizen  of  a  state,  as  such,  de- 
pend now  for  their  security,  as  they  did  before,  upon  the  protection  of  the 
state.  4 

Same — Thirteenth  Amendment. — Likewise  the  power  conferred  upon  con- 
gress by  the  thirteenth  amendment,  to  enforce  the  prohibition  of  that  article  by 
appropriate  legislation,  confers  no  additional  powers  upon  congress  for  the 
protection  of  individual  rights,  unless  the  wrong  comrlained  of  amounts  to 
slavery  or  involuntary  servitude  within  the  meaning  of  that  article-^ 

2.  Right  of  Shipper  to  Have  Goods  Receivicd  and  Carrihd. — The  right  of 
an  individual  to  have  a  common  carrier  receive  and  carry  his  goods  is  a  right 
secured,  not  by  the  constitulion  of  the  United  Stales,  but  by  that  principle  of 
general  law  which  requires  a  common  carrier  of  goods  for  hire  to  carry,  when- 
ever he  is  asked  to  do  so,  within  the  general  scope  of  his  professed  business, 
and  for  a  reasona1)le  award.  It  grows  out  of  the  duty  which  in  law  a  common 
carrier  owes  to  the  public  at  large,  and  is  no  more  secured  by  the  constitution 
of  the  United  States  tlian  are  any  other  of  the  ordinary  transactions  of  business.^ 

3.  The  Right  of  Assembly  axd  Petition. — See  the  title  Constitution ai. 
Law. 

4.  The  Right  to  Keep  and  Bear  Arms. — See  the  title  Constitutional 
Law. 

5-  Voting  at  Federal  Elections. — It  I's  in  the  power  of  congress  to  provide 
laws  for  the  proper  conduct  of  elections  of  its  members;  to  provide,  if  neces- 
sary, the  officers  wl;o  shall  conduct  them  and  make  return  of  the  result ;  and  to 
provide,  in  an  election  held  under  its  own  authority,  for  security  of  life  and 
Hmb  to  the  voter  while  in  the  exercise  of  this  function.  Congress  can  by  law 
protect  the  act  of  voting  and  the  place  where  it  is  done,  and  the  man  who  votes 
from  personal  violence  or  intimidation,  and  the  election  itself  from  corruption 
and  fraud.''' 


tiition,  was  to  protect  all  persons  within 
iheir  boundaries  in  the  enjoyment  of  these 
"unalienal)le  rights  with  which  they  were 
endowed  by  their  Creator."  Sovereignty 
for  this  purpose,  rests  alone  with  the 
states.  It  is  no  more  tlie  duty  or  within 
the  power  of  the  United  States  to  punish 
for  a  conspiracy  to  falsely  imprison  or 
murder  within  a  state,  than  it  would  be 
to  punish  for  false  imprisonment  or  mur- 
der itself.  United  States  v.  Cruikshank, 
92   U.  S.   542,  55:5,  23   L.    Ed.   .588. 

3.  Effect  of  war  amendments. — Civil 
Rights  Cases,  1(I9  U.  S.  3.  27  L-  Ed.  83.5; 
T^ogan  V.  United  States,  144  U.  S.  263,  36 
L.  Ed.  429;  Baldwin  v.  Franks,  120  U. 
S.  678.  685,  30  L.  Ed.  766;  United  States 
V.  Harris,  106  U.  S.  629,  27  L.  Ed.  290; 
United  States  v.  Cruikshank,  92  U.  S.  542, 
.555,  23  L.  Ed.  588;  Virginia  r.  Rives,  100 
U.  S.  313,  25  L.  Ed.  667;  In  re  Rahrer,  140 
U.  S.  545,  554,  35  L.  Ed.  572;  Hodges  v. 
United  States,  203  U.  S.  1,  51  L.  Ed.  65. 

4.  Same. — Slaughter-House  Cases,  16 
Wall.  36,  75,  77,  21  L.  Ed.  391;  United 
States  t'.  Cruikshank,  92  U.  S.  542,  555,  23 
L.  Ed.  588;  In  re  Rahrer,  140  U.  S.  515, 
'54,  35  L.  Ed.  572;  Hodges  v.  United 
states,  203  U.  S.  1,  51  L.  Ed.  65. 

3  U  S  Edc— 52 


5.  Powers  under  the  thirteenth  amend- 
ment.— Hodges  r.  United  Stales,  203  U.  S. 
].   18,  51  L.  Ed.  (i5. 

Same — Conspiracy  to  prevent  execution 
or  performance  of  contract. — Thus  it  is 
held  that  a  conspirary  made  and  carried 
out  to  prevent  citizens  of  African  descent 
from  entering  into  and  performing  con- 
tracts and  agreements  to  labor  does  not 
reduce  the  persons  against  whom  directed 
to  slavery  or  involuntary  servitude,  nor 
impose  any  badge  of  slavery  or  servitude, 
and  that,  therefore,  the  United  States 
courts  have  no  jurisdiction,  either  under 
the  thirteenth  amendment  or  under  Re- 
vised Statutes,  §§  1977.  1978,  1979,  5508, 
5510,  of  an  indictment  of  that  character. 
Hodges  7'.  United  States.  203  U.  S.  1,  51 
L.    Ed.   6.5. 

6.  Right  to  have  goods  received  and 
carried. — Bowman  v.  Chicago,  etc..  R.  Co., 
115  U.  S.  611,  615.  29  L.  Ed.  .502,  504. 
See,  generally,  the  title  CARRIERS,  ante, 
p.   556. 

7.  Voting  at  federal  elections. — Ex- 
parte  Y.-irI)rt)Ugh,  110  U.  S.  651.  661.  28 
L.  Ed.  274;  In  re  Coy,  127  U.  S.  731,  752. 
32  L.  Ed.  274;  Ex  parte  Clarke,  100  U. 
S.   399,  25   L.   Ed.   715;   Ex  parte   Siebold, 
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6.  Right  to  Make  and  Carry  Out  Contracts. — So  far  as  the  fourteenth 
amendment  of  the  constitution  and  §§  1977,  1978,  1979,  5508,  5510  of  the  Re- 
vised Statutes  of  the  United  States  guarantee  the  equal  right  to  make  and  carry 
out  all  lawful  contracts  and  agreements  that  any  citizen  may  lawfully  enter  into 
and  perform,  the  protection  afforded  is  only  against  state  and  not  individual 
action.^  And  so  far  as  the  thirteenth  amendmient  is  concerned,  it  is  held  that 
a  conspiracy  made  and  carried  out  by  individual  citizens  to  prevent  other  citizens 
from  making  or  performing  lawful  contracts  does  not  constitute  slavery  or  in- 
voluntary servitude,  nor  impose  any  badge  of  slavery  or  involuntary  servitude, 
and  therefore  the  courts  of  the  United  States  have  no  jurisdiction,  under  that 
amendment,  nor  under  the  sections  of  the  Revised  Statutes  just  mentioned,  of 
an  indictment  against  individuals  charging  them  with  making  and  carrying  out 
a  conspiracy  of  that  character.^ 

7.  Rights  Arising  from  Failure;  of  Obi^igors  to  Perform  Conditions  of 
Bond  Given  to  Supersede  Judgment  of  a  United  States  Court. — The 
mere  failure  or  refusal  of  the  obligors  in  a  bond  given  to  supersede  a  judgment 
or  decree  of  a  court  of  the  United  States  is  not  a  "deprivation"  of  a  right  secured 
to  the  obligee  by  the  constitution  of  the  United  States,  or  of  any  right  or  priv- 
ilege belonging  to  him  as  a  citizen  of  the  United  States,  within  the  meaning  of 
the  4th  subdivision  of  §  699  of  the  Revised  Statutes,  providing  that  the  United 
States  supreme  court  may,  without  regard  to  the  sum  or  value  in  dispute,  re- 
view any  final  judgment  at  law  or  final  decree  in  equity  of  any  circuit  court,  or 
of  any  district  court  acting  as  a  circuit  court, -"in  a  case  brought  on  account  of 
the  deprivation  of  any  right,  privilege  or  immunity  secured  by  the  constitution 
of  the  United  States,  or  of  any  right  or  privilege  of  a  citizen  of  the  United 
States. 10 

8.  CONSOEIDATION  OF  CaUSES  AS  A  "DEPRIVATION"  OF  RiGHTS  UNDER  RE- 
VISED Statutes,  699,  Subdivision  4. — A  writ  of  error  cannot  be  maintained 
under  subdivision  4  of  §  699  of  the  Revised  Statutes  to  review  a  judgment  of 
the  circuit  court  consolidating  actions  brought  by  the  same  plaintiffs  against  dif- 
ferent insurance  companies  to  recover  for  a  loss  caused  by  fire,  since  this  is 
not  a  "case  brought  on  account  of  the  deprivation  of  any  right,  privilege  or  im- 
munity secured  by  the  constitution  of  the  United  States,  or  of  any  right  or 
privilege  of  a  citizen  of  the  United  States. "^^ 

9.  Civil  Rights  under  Acts  Conferring  Jurtsdicttom  upon  Federal  Cir- 
cuit Courts. — See  post,  "Civil  Actions ;  Jurisdiction  of  Federal  Circuit  Courts," 
I,  B,  3,  et  seq. 

10.  Rights  Protected  by  Revised  Statutes,  §  5508  et  sec. — See  post,  "Of- 
fenses under  §  5508,"  I,  B,  2.  c. 

B.  Form  and  Manner  of  Protection — 1.  Generally. — The  form  and 
manner  of  the  protection  may  be  such  as  congress  in  the  legitimate  exercise  of 
its  legislative  discretion  shall  provide.  These  may  be  varied  to  meet  the  neces- 
sities of  the  particular  right  to  be  protected. i- 

100  U.  S.  371,  25  ly.  Ed.  717;  United  States  11.    Consolidation  of  causes  as  a  depri- 

V.   Gale,   109   U.   S.   65,  66,   27   L.    Ed.   857;  vation    of   rights.— Hanover    Fire    Ins.    Co. 

James   v.    Bowman.    190   U.    S.    127,   47    L.  v.  Kinneard,  129  U.  S.  176,  32  L.  Ed.  653. 

Ed.  979.    See,  also,  the  title  ELECTIONS.  See,   also,   the   title    APPEAL   AND   ER- 

8.  Right   to   make   and   carry   out   con-  ROR.  vol.  1,  p.  333. 

tracts.— Hodces   v.   United   States,   203   U.  12.    Form  and  manner  of  protection.— 

S     1,   51    L.    Ed.   65.  United   States   v.    Reese,   92   U.   S.   214,   23 

Q  '     c-.»^.=,       'T'i,,v«.z.o,«».i,      ^^^r,A^^„t.  L.    Ed.    563;    Strauder    v.    West    Virginia, 

9.  bame — Ihirteentn      amendment. —  .,„„    -r-,     o     ono     on     ok    t      t?^     aR4-    \rir- 
xj^^^^,.    ,,     TT^,v«.i     Q.t„<^-     oAo    TT      c      -I  I'^O    U.    b.    303,    311,    25    L.    Ed.    664,     Vir- 
Hodges    V.    United    btalcs,    203    U.    o.    1,  •    •           n-           i«r.   tt     o    oio     or    t      n-A 
(^1    T     T?  1    fir  ginia   V.    Rives,    100   U.    S.   313.   25    L.   Ed. 
iji    1^.   nu     bo.                               ,.  .         ,          ,  667;    Ex  parte  Virginia,   100  U.   S.   339,   25 

10.  Failure  to  perform  condition  of  bond.  l  Ed.  676;  Logan  v.  United  States,  144 
—Cogswell  V.  hordycc.  128  U.  S.  391,  32  u.  S.  263,  283,  36  L.  Ed.  429;  Motes  v. 
L.  Ed.  484.  See  also,  the  title  APPEAL  United  States,  178  U.  S.  458,  462,  44  L. 
AND  ERROR,  vol.  1,  p.  333.  ^j    1150. 
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2.  Revised  Statutes,  §§  5508,  5509,  et  seq.— a.  Constitutionality. — Sections 
5508,  5509,  5520,  Rev.  Stat.,  U.  St.,  found  in  Title  LXX.  ch.  7,  of  "the  Revised 
Statutes,  embracing  "Crimes  against  the  Elective  Franchise  and  Civil  Rights  of 
Citizens"  and  providing  for  the  punishment  of  those  "who  conspire  to  injure,  op- 
press, threaten,  or  intimidate  any  citizen  in  the  free  exercise  or  enjoyment  of 
any  right  or  privilege  secured  to  him  by  the  constitution  or  laws  of  the  United 
States,  or  because  of  his  having  exercised  the  same ;"  and  of  those  who  go  in 
companies  of  two  or  more  "in  disguise  upon  the  highway,  or  on  the  premises 
of  another,  with  intent  to  prevent  or  hinder  his  free  exercise  or  enjoyment  of 
any  right  or  privilege  so  secured,"  are  constitutional  and  valid. ^-"^ 

b.  Persons  Protected. — See  post,  "Revised  Statutes,  §  5508,"  III,  E,  3. 

c.  Offenses  binder  §  5508 — (1)  Generally. — To  bring  a  case  under  the  op- 
eration of  this  statute,  it  must  appear  that  the  right,  the  enjoyment  of  which  the 
conspirators  intended  to  hinder  or  prevent,  was  one  granted  or  secured  by  the 
constitution  or  laws  of  the  United  States.  Its  protection  extends  to  no  other  right 
— to  no  right  or  privilege  dependent  on  a  law  or  laws  of  the  state-  Its  object 
is  to  guarantee  safety  and  protection  to  persons  in  the  exercise  of  rights  depend- 
ent on  the  laws  of  the  United  States,  including,  of  course,  the  constitution  'and 
treaties  as  well  as  statutes,  and  it  does  not,  in  this  section  at  least,  design  to  pro- 
tect any  other  rights. ^"^  The  power  arises  out  of  the  circumstance  that  the  func- 
tion in  which  the  party  is  engaged,  or  the  right  which  he  is  about  to  exercise, 
is  dependent  on  the  laws  of  the  United  States.  In  both  of  these  cases  it  is  the 
duty  of  that  government  to  see  that  he  may  exercise  this  right  freely,  and  to  pro- 
tect him  from  violence  while  so  doing,  or  on  account  of  so  doing.^^ 

Intent  a  Necessary  Element. — Section  6  of  the  enforcement  act  of  May 
31,  1870,  of  which  §  5508  of  the  Revised  Statutes  is  an  amended  form,  provided: 
"That  if  two  or  more  persons  shall  band  or  conspire  together  or  go  in  disguise 
upon  the  public  highway,  or  upon  the  premises  of  another,  with  intent  to  vio- 
late any  provision  of  the  act,  or  to  injure,  oppress,  threaten  or  intimidate  any 
citizen  with  intent  to  prevent  or  hinder  his  free  exercise  and  enjoyment  of  any 
right  or  privilege  granted  or  secured  to  him  by  the  constitution  or  laws  of  the 
United  States,  or  because  of  his  having  exercised  the  same,  such  persons  shall 
be  held  guilty  of  felony,  and,  on  conviction  thereof,  shall  be  fined  or  imprisoned, 
or  both,  at  the  discretion  of  the  court,"  etc.  The  offenses  provided  for  by  this 
statute  were  held  not  to  consist  in  the  mere  "banding,"  or  "conspiring"  of  two 
or  more  persons  together,  but  in  their  banding  or  conspiring  with  the  intent,  or 
for  any  of  the  purposes  specified. ^^ 

(2)  Conspiracy  to  Intimidate  Voter. — A  conspiracy  to  intimidate  a  citizen  of 
African  descent  in  the  exercise  of  his  right  to  vote  for  a  member  of  congress,  and, 
in  the  execution  of  that  conspiracy,  beating  and  maltreating  him,  is  an  offense 
under  §  5508  and  5520  of  the  Revised  Statutes  providing  for  the  punishment  of 
persons  who  conspire  to  injure  and  intimidate  citizens  in  the  free  exercise  and 
enjoyment  of  rights  and  privileges  secured  to  them  by  the  constitution  of  the 
United  States  or  because  of  his  having  so  exercised  the  same.^'^ 

(3)  Conspiracy  against  Informer  upon  Violators  of  the  Revenue  Laws. — So 
it  is  the  right  and  privilege  of  any  citizen  of  the  United  States  to  aid  in  the  e.xe- 

13.  Constitutionality    of    Rev,    Stat.,    §       .30  L.  Ed.  4:20. 

5508     etseq.-Ex    parte    Yarbrough     110  15.     Righ,   ^ust   be   dependent   on   laws 

U.    S    fi51.   28   L.    Ed.    2<4;   United   States  of   the    United    States    conspiracy    against 

R   ,Y^^'''^"'    1^^U•   S.   76    28    L.    Ed.   673;  informer.-Ex    parte     Yarbrough^    110     U 

Baldwin   r^  Franks,   120   U.S.  678.  690,   30  p.    6:,I,    28    L.    Ed.    274:    United    States    z^! 

TT    oJ^^'    \^^^\  ^'-    Um^,"^    States     144  Waddcll,    112   U.   S.   7(5.   79,   28   L.    Ed    673 

U.  S.  263,  36  L.  Ed.  429;   Motes  v.  United  ic     t   .     .                 ^           \     t  ^„                ' 

States    178  U    S    458    44  L    Ed    1150  •    ^"^ent  as  an  element  of  offense  un- 

14.  Offenses  under' Rev.  Stat.'.  §  5508.^  ^f  §  ^^^°?-,T'--"'i^l^^''*^T^  .''•-S™''''''''"''' 
United    States    t'.    VVaddeli,    112    U.    S.    76,       ■■"   ^-   ^-  •''-   '■'^^'  -^  L.   Ed.  ..88. 

79,  28  L.  Ed.  673;  United  States  v.  Cruik-  17.     Conspiracy   to    intimidate    voters.— 

shank,   92   U.    S.   542,    549,   23    L.    Ed.   588;       Ex  parte  Yarbrough,   110  U.   S.  051,  23   L. 
Logan  V.  United  States,  144  U.  S.  263,  287,       Ed.  274. 
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cution  of  the  laws  by  giving  information  to  the  proper  authorities  of  the  viola- 
tion of  those  laws;  and  a  conspiracy  to  injure  one  who  has  given  informatioi-i 
about  the  violation  of  the  revenue  laws  is  an  offense  under  §  5508,  Revised  Stat- 
utes.^^ 

(4)  Conspiracy  against  Person  in  Custody  of  United  States  MarsJial. — So 
a  person  in  the  custody  of  a  United  States  marshal  has  the  right  to  be  pro- 
tected against  unlawful  interference,  and  a  conspiracy  to  assault  or  otherwise 
deprive  him  of  such  right  is  an  offense  under  this  section. ^^ 

(5)  Conspiracy  to  Prevent  Citizen  from  Establishing  Claim  under  Home- 
stead Acts. — The' right  to  make  a  homestead  entry  and  acq-';re  a  homestead 
under  the  provisions  of  Revised  Statutes,  §  2289,  is  very  clearly  a  right  wholly 
dependent  upon  the  act  of  congress  concerning  the  settlement  and  sale  of  the 
public  lands  of  the  United  States.  No  such  right  exists  or  can  exist  outside 
of  an  act  of  congress. 20  A  conspiracy  to  deprive  or  hinder  a  citizen  of  the 
United  States  in  his  right  to  establish  his  claim  to  certain  lands  under  said  acts, 
and  to  prevent  his  compliance  with  those  laws,  is  an  oft'ense  under  §  5508  of 
the  Revised  Statutes.21  The  right  here  guaranteed  is  not  the  mere  right  of  pro- 
tectfon  against  personal  violence.  This,  if  the  result  of  an  ordinary  quarrel  or 
malice,  would  be  cognizable  under  the  laws  of  the  state  and  by  its  courts.  But 
it  is  something  dift'erent  from  that.  It  is  the  right  to  remain  on  the  land  in  or- 
der to  perform  the  requirements  of  the  act  of  congress,  and,  according  to  its 
rules,  perfect  his  incipient  title. -^ 

(6)  Conspiracy  to  Prevent  Execution  or  Performance  of  Contracts. — See 
ante.   "Right  to  Make  and   Carry  Out  Contracts,"   I,  A,  6- 

(7)  Murder  Unaccompanied  by  Conspiracy,  etc. — As  to  oft'enses  under  Rev- 
Stats.,  U.  S.,  §§  5508,  5509,  the  federal  circuit  court  has  no  jurisdiction  of  a 
case  arising  thereunder  simply  as  one  of  murder  committed  within  the  limits  of 
a  state,  but  only  as  one  of  conspiracy,  under  the  act  of  congress,  accompanied  by 
murder. 23 

d.  Indictjuents. — By  the  enforcement  act  of  May  31,  1870.  the  crime  is  made 
to  consist  in  the  unlawful  combination  with  an  intent  to  prevent  the  enjoyment 
of  anv  right  granted  or  secured  by  the  constitution,  etc.  All  rights  are  not  so 
granted  or  secured.  Whether  one  is  or  is  not  is  a  question  of  law,  to  be  de- 
cided by  the  court.  The  indictment  should,  therefore,  state  the  particulars,  to 
inform  the  court  as  well  as  the  accused.  It  must  appear  from  the  indictment 
that  the  acts  charged,  will,  if  proved,  support  a  conviction  for  the  offense  al- 
leged.^'^  It  must,  therefore,  show  that  it  was  the  intent  of  the  defendants,  by 
their  conspiracv,  to  hinder  or  prevent  the  enjovment  of  some  right  granted  or 
secured  by  the  constitution;  there  must  be  a  specification  of  some  particular  right, 
and  the  indictment  must  charge  positively,  and  not  inferentially,  everything 
essential. 25 

18.  In  re  Quarlcs,  1.58  U.  S.  532,  .39  L.  25.  United  States  z:  Cruikshank,  92  U. 
Ed.   1080:   Motes  V.  United   States,  178  U.       S.    54-?,   559.   2?,   L.    Kd.    5S8. 

S.  4.-,s,  44  L.  Ed.  1150.  Indictment     insufficient     as    vague     and 

19.  Conspiracy  against  person  in  cus-  uncertain. — A  count  in  an  indictment  which 
tody. — Lnsjan  r.  United  States,  144  U.  S.  charges  the  defendant  with  the  intention 
263.  3fi  U.  Ed.  429.  "to  hinder  and  prevent  the  parties  in  their 

20.  Conspiracy  against  homesteader. —  respective  free  exercise  and  enjoyment  of 
United  States  r.  Waddell.  112  U.  S.  76,  the  rierhts,  privileges  and  immunities  and 
28   L.   Ed.   673.  protection    granted    and    secured   to     them 

21.  United  States  v.  Waddell,  112  U.  S.  respectively'  as  citizens  of  the  United 
76,  28   L.   Ed.  673.  States,    and    as    citizens    of    said    state    of 

22.  United  States  f.  \\'addcll.  112  U.  Louisiana,"  and  with  intent  to  hinder  and 
S.   76,   80.  28   L.   Ed.   673.  prevent    them    "in    their    several    and    re- 

23.  Murder  unaccompanied  by  conspir-  spective  free  exercise  and  enjoyment  of 
acy. — ^lotes  z\  United  States,  178  U.  S.  every,  each,  all,  and  singular  the  several 
458,  466,  44  L.   Ed.   1150.  rights  and  privileges  granted  and   secured 

24.  Indictments. — United  States  v.  to  them  by  the  constitution  and  laws  of 
Cruikshank.  92  U.  S.  542,  559,  23  L.  Ed.  the  United  States."  does  not  specify  any 
588.  particular    right,   the   enjoyment   of   whicb 
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Indictment  for  Conspiracy  to  Intimidate  Voter. — An  indictment  which 
charges  the  defendant  with  a  conspiracy  to  prevent  certain  citizens  from  exer- 
cising their  right  to  vote,  but  which  fails  to  allege  that  it  was  on  account  of  their 
race,  color  or  previous  condition  of  servitude,  does  not  charge  an  intent  to  in-- 
terfere  with  a  right  granted  or  secured  by  the  constitution  or  laws  of  the  United 
States.26 

e.  Punishments. — Section  5509  of  the  Revised  Statutes  provides  that  if  in 
committing  any  of  the  offenses  enumerated  in  §  5508,  any  other  felony  or  misde- 
meanor be  committed,  the  offender  shall  suffer  such  punishment  as  is  attached 
to  such  felony  or  misdemeanor  by  the  laws  of  the  state  in  which  the  offense  is 
committed.  By  §  2  of  the  act  of  January  15,  1897,  ch.  29,  it  is  provided  that 
except  as  to  offenses  mentioned  in  certain  sections,  unnecessary  here  to  enu- 
merate, a  person  convicted  of  any  offense  to  which  the  punishment  of  death  is 
specifically  affixed  by  the  laws  of  the  United  States  shall  be  sentenced  to  life 
imprisonment  at  hard  labor,  and  that  where  a  person  is  convicted  of  an  oft'ense 
to  which  the  death  penalty,  or,  in  the  discretion  of  the  court,  a  lesser  punishment 
is  attached,  the  maximum  punishment  shall  be  life  imprisonment  at  hard  labor. 
By  §  3  of  the  same  act,  the  punishment  of  death  prescribed  for  any  offense  speci- 
fied by  the  statutes  of  the  United  States,  except  as  to  offenses  under  certain 
sections  not  necessary  to  mention,  is  abolished.  Defendants,  in  the  execution  of  a 
conspiracy  coming  within  the  provisions  of  §  5508,  committed  murder  in  the  first 
degree,  which  crime,  under  the  state  law,  was  punishable  by  death  or  imprison- 
ment for  life  in  the  discretion  of  the  jury.  It  w^as  held  that  under  §§  2  and  3 
of  the  act  of  January  15,  1897,  c.  29,  29  Stat.  487,  the  highest  penalty  which  the 
circuit   court    could    impose    was   imprisonment    for    life. 2" 

3.  Civil  Actions;  Jurisdiction  of  Federal  Circuit  Courts — a.  Gener- 
ally; Statutes  Govcrniuig  Jurisdiction. — By  the  11th  and  12th  clauses  of  § 
563  of  the  Revised  Statutes,  the  district  courts  of  the  United  States  are  given 
jurisdiction  of  all  suits  brought  by  any  person  for  the  recovery  of  damages  on 
account  of  any  injury  to  his  person  or  property  by  conspirators  in  violation  of 
§  1985,  title  "Civil  Rights,"  and  of  all  suits  at  law  or  in  equity  to  redress  the  de- 
privation of  rights  secured  by  the  constitution  and  laws  to  persons  within  the 
jurisdiction  of  the  United  States;  and  by  clauses  15.  16,  17  and  18  of  §  629, 
the  circuit  courts  are  given  original  jurisdiction  of  suits  for  penalties  under  the 
laws  to   enforce   the   elective    franchise,   of   suits   to   redress   the  deprivation   of 

the    conspirators    intended    to    hinder    or  act.      Such    count    charges    nothing    more 

prevent,  and  is  too  vague  and  general  and  than  a   conspiracy  to   commit  a  breach  of 

lacking  in  the  certainty  and  precision   re-  the   peace    within    the   state,   and   docs   not 

quired   by   the   rules    of   criminal    pleading  state  an   offense  punishable  under  the   en- 

to  be   good  and   sufficient   in   law,   or  un-  forcement    act    of    May   31.    1870.      United 

der     the     constitutional     provision     which  States    v.    Cruikshank,   92    U.    S.    542,    556, 

guaranties  to  the  accused  the  right  to  be  23   L.   Ed.   588. 

informed   of   the   nature   and   cause   of   the  An    indictment    which    charges    that    tlie 

accusation.     United   States  v.   Cruikshank,  defendants   conspired   to   intimidate    Berry 

92  U.  S.  ^42,  557.  23  L.  Kd.  588.  Saunders,  a   citizen  of  African  descent,  in 

26.    Indictments  charging  conspiracy  to  the    exercise    of    his    right    to    vote    for   a 

intimidate  voter. — United   States  r.   Cruik-  member    of    the    congress    of    the    United 

sliank,  02  U.  S.  542,  550,  23  L.  Ed.  588.  States,   and   that   in   the   execution   of   that 

Same. — One  of  tlic  counts  in  an  indict-  conspiracy  they  beat,  bruised,  wounded, 
ment  charged  the  defendants  with  intent  and  otherwise  maltreated  him;  and  in  the 
to  put  certain  citizens,  named,  in  great  second  count  that  they  did  this  on  account 
fear  of  bodily  harm,  and  to  injure  and  op-  of  his  race,  color,  and  previous  condition 
press  them,  because  being  and  having  been  of  servitude,  by  going  in  distniise  and  as- 
qualified  voters,  they  had  voted  at  an  elec-  saulting  him  on  the  public  highway  and 
t:on  before  that  time  had  and  held  ac-  on  his  own  premises,  sufficiently  states 
cordmg  to  law  by  the  people  of  the  state  the  offense  made  punishable  by  §§  5503 
?1  Louisiana  upon  a  certain  date,  etc.  and  5520.  Rev.  Stat.  Ex  parte  Yarbrough, 
there  is  nothing  in  such  charge  to  show  110  U.  S.  fi51.  057.  28  L.  Ed.  274. 
that  the  conspiracy  was  formed  on  ac-  27.  Punishments  under  §  5509,  Rev. 
count  of  the  race,  or  color  of  the  parties  Stat.— Motes  z:  United  States,  178  U.  S. 
against    whom    the    conspirators    were    to  458,  464,  et  seq.,  44  L.  Ed.  1150. 
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rights  secured  by  the  constitution  and  laws,  of  suits  on  account  of  injuries  done 
by  conspirators  in  violation  of  the  provisions  of  §  1980,  title  "Civil  Rights,"  and 
of  suits  against  persons  having  knowledge  of  such  conspiracies  and  the  power  to 
prevent  the  same,  but  neglecting  or  refusing  so  to  do,  etc.  These  provisions, 
together  with  §  1979  of  the  Revised  Statutes,  refer  to  civil  rights  only,  and  con- 
fer no  jurisdiction  as  to  cases  involving  rights  arising  under  the  constitution  or 
laws  of  the  United  States,  but  which  are  not  civil  rights  within  the  meaning  of 
these  sections.-^ 

b.  Actions  Relating  to  Cii-il  Rights  within  the  Meaning  of  the  Statutes — (1) 
Rights  Secured  by  the  Contract  Clause  of  the  Federal  Constitution. — If  the  state 
legislation  impairs  the  obligation  of  a  contract,  or  deprives  of  property  without 
due  process  of  law,  or  denies  the  equal  protection  of  the  laws,  remedies  are  found 
in  the  first  section  of  the  act  of  August  13,  1888,  25  Stat.  433,  c.  866,  giving  to 
the  circuit  courts  jurisdiction  of  all  cases  arising  under  the  constitution  and  laws 
of  the  United  States,  and  in  §  709  of  the  Revised  Statutes,  which  gives  a  review- 
on  writ  of  error  to  the  judgment  of  the  state  courts  whenever  they  sustain  the 
validity  of  a  state  statute  or  an  authority  exercised  under  a  statute  alleged  to 
be  repugnant  to  the  constitution  or  laws  of  the  United  States. 29 

(2)  Ta.vation  of  Patent  Rights. — Section  1979,  the  12th  clause  of  §  563,  and 
the  16th  clause  of  §  629,  of  the  Revised  Statutes  of  the  United  States,  have  no 
application  to  a  case  based  upon  the  alleged  deprivation  of  a  right,  secured  by 
the  constitution  of  the  United  States,  by  the  action  of  the  state  authorities  in 
levying  a  tax  upon  the  stock  and  tangible  property  of  a  manufacturing  company 
and  fixing  the  assessment  in  accordance  with  the  supposed  value  of  certain  letters 
patent  owned   by  the   company.^o 

(3)  Damages  for  Refusal  to  Receive  Vote  of  Elector. — The  right  to  vote  for 
members  of  the  congress  of  the  United  States  has  its  foundation  in  the  constitu- 
tion of  the  United  States,  and  the  federal  circuit  court  has  jurisdiction  of  an  ac- 
tion by  an  elector  against  the  managers  of  an  election  for  wrongfully  refusing 
to  receive  his  vote  at  such  an  election,  and  in  which  damages  are  claimed  in  ex- 
cess of  $2,000,  since  the  right  invaded  is  one  arising  under  the  constitution  and 
laws    of   the    United    States.^i 

(4)  Declaration;  Sufficiency. — Where  the  constitution  and  laws  of  the  state 

28.  Civil  jurisdiction  of   federal  courts.  pons,  the  immunity  from  further  proceed- 

. Holt  V.  Indiana   Mfg.   Co.,  176  U.   S.   68,  ings   to  collect  such  taxes  as  though  they 

72     44    L.    Ed.    374;    Carter   v.    Greenhow,  were    delinquent,    does    not    state    a    cause 

114  U.  S.  317,  29  L.  Ed.  202;  Pleasants  v.  of   action    sufficient   to   confer   jurisdiction 

Greenhow,   114  U.   S.   323,  29  L.   Ed.   204;  upon  a  federal  circuit  court  under  the  16th 

Civil   Rights  Cases,   109  U.   S.  3,  12,  27  L.  clause   of   §    629   of   the    Revised    Statutes, 

j-^fl.   835.  authorizing  suits,  without  reference  to  the 

29.  Rights  secured  by  the  contract  sum  or  value  in  controversy  or  the  citizen- 
clause. — Holt  V.  Indiana  Mfg.  Co.,  176  U.  ship  of  the  parties,  to  be  brought  in  the 
S.  68.  72,  44  L.  Ed.  374;  Carter  v.  Green-  circuit  courts  of  the  United  States  to  re- 
hov.-,  114  U.  S.  317,  29  L.  Ed.  202;  Pleas-  dress  the  deprivation,  under  color  of  state 
ants  r.  Greenhow.  114  U.  S.  323,  29  L.  Ed.  law,  of  any  right,  privilege,  or  immunity, 
204;  Civil  Rights  Cases,  109  U.  S.  3,  12,  secured  by  the  constitution  of  the  United 
27  L.  Ed.  835.  States,  in  violation  of  §  1979  of  the  Re- 
Rights  of  holder  of  tax  receivable  cou-  vised   Statutes.      Carter  v.   Greenhow,   114 

pons.— The    right    of    a    tax    payer    to    pay  U.  S.  317,  322,  29  L.  Ed.  202:  Pleasants  v. 

his  taxes  in  the  tax  receivable  coupons  is-  Greenhow,  114  U.  S.  323,  29  L.  Ed.  204. 
sued  under  the  Virginia  statute  of  I\Iarch  30.    Taxation  of  patent  rights. — Holt  v. 

30,    1871,   and    the   immunity   from   further  Indiana    Mfg.    Co.,    176    U.    S.    68.    72,    44 

proceedings   in   case   of   a  rejected   tender,  l    Ed.   374. 

are  not  rights  directly  secured  to  him  by  3^     ^^^^^^  ^^^  ^^j^^^j  ^^  ^^^^i^^  ^^^^  of 

the  constitution,  and  are  only  so  indirectly  elector.-Swafiford  v.  Temoleton,  18.5  U.  S. 

as  they  happen  to  be   the   rights   of  con-  ^g      ^^3    ^^  ^    ^^    .^  ^^,jj       ^    Sinkler, 

tract    which    he    holds   under    the   laws    of  ^^g   ^    3    .  4.   l.   Ed.  84      See.  also, 

Virgima^       Therefore      a     declaration     in  (.j,^^   ^^,     Teasley.    193    U.    S.    146.    166,    48 

which   the   right   alleged  to   be  violated   is  ^     Ed.    655.    distinguishing   the    foregoing 

the  right  to  pay  taxes  in   coupons  instead  ^^^^^  .  &  a 

of  in  money,   and,  after  a  tender  of  cou- 
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require  that,  in  order  to  entitle  anyone  to  have  his  vote  received  at  any  election, 
he  must  not  only  have  the  requisite  qualifications  of  an  elector,  but  must  have 
been  registered,  the  declaration  in  an  action  by  a  voter  against  the  managers 
of  an  election  for  refusing  to  receive  his  vote  must  allege  the  existence  of  both 
of  these  requisites.  A  declaration  or  complaint  which  alleges  that  the  plaintiff 
was  a  duly-qualified  elector,  but  which  contains  no  allegation  that  he  ever  quali- 
fied as  such,  does  not  state  facts  sufficient  to  constitute  a  cause  of  action.^ ^ 

c.  Bquitahle  Jurisdiction  and  Procedure  under  These  Sections — (1)  Generally. 
— The  language  of  Revised  Statutes,  §  1979,  does  not  extend  the  sphere  of 
equitable  jurisdiction  in  respect  to  what  shall  be  held  an  appropriate  subject  mat- 
ter for  that  kind  of  relief.  The  words  are  "shall  be  liable  to  the  party  injured 
in  a^  action  at  law,  suit  in  equity,  or  other  proper  proceeding  for  redress."  They 
allow  a  suit  in  equity  only  when  that  is  the  proper  proceeding  for  redress,  and 
they  refer  to  existing  standards  to  determine  what  is  a  proper  proceeding.'*^ 

(2)  Political  Wrongs;  Denial  of  Right  to  Register  or  Vote. — The  traditional 
limits  of  proceedings  in  equity  have  not  embraced  a  remedy  for  political  wrongs. 
Therefore  a  federal  circuit  court  in  Alabama  has  no  jurisdiction,  under  this  sec- 
tion (1979),  taken  in  connection  with  §  629,  of  a  bill  in  equity  brought  by  a 
colored  citizen  of  the  state  of  Alabama,  on  behalf  of  himself  and  all  others  in 
like  condition  and  circumstance  as  his  himself,  to  compel  county  registrars  to 
place  their  names  upon  the  lists  of  registered  voters  of  the  county,  and  from 
which  they  allege  that  they  are  excluded  by  reason  of  a  state  constitutional  pro- 
vision which  contravenes  the  fourteenth  amendment  of  the  federal  constitution, 
since  the  relief  sought  is  for  a  political  and  not  a  civil  wrong.-"*-* 

(3)  Same — Inability  of  Court  to  Afford  Relief  as  Affecting  Jurisdiction. — 
Again,  a  circuit  court  of  the  United  States  will  not  take  jurisdiction  in  the  case 
stated  in  the  preceding  paragraph  for  the  reason  that  the  alleged  wrong,  if  it 
exists,  is  one  suffered  at  the  hands  of  the  state  or  of  the  people  composing  the 
state,  and  the  court  has  no  adequate  means  of  enforcing  any  order  it  might  make. 
Relief  from  a  great  political  wrong,  if  done  by  the  people  of  the  state  and  the 
state  itself,  must  be  given  by  them  or  by  the  legislative  and  political  departments 
of  the  government  of  the  United  States.^^ 

(4)  Same — Bill  Praying  Inconsistent  Relief. — xA.gain,  the  court  will  not  grant 
relief  in  the  case  stated  in  the  two  preceding  sections  where  the  bill  alleges  that 
the  provisions  of  the  state  constitution  relating  to  the  registration  and  qualifica- 
tion of  voters  are  void  as  a  fraud  upon  the  fourteenth  and  fifteenth  amendments, 
and  prays  that  they  may  be  so  declared,  and,  at  the  same  time,  insists  that  the 
plaintiff  and  all  those  on  behalf  of  whom  he  sues  are  qualified  to  register  under 
those  provisions  as  they  are  written,  and  prays  that  the  registrars  may  be  com- 
pelled to  add  their  names  to  the  lists.  The  court  will  not  in  one  breath  declare 
the  alleged  invalid  provisions  void  as  being  a  fraud  upon  the  fourteenth  amend- 
ment, and,  in  the  next,  make  the  court  a  party  to  the  alleged  unlawful  scheme 
by  accepting  it  and  compelling  the  registrars  to  add  other  names  to  the  alleged 
fraudulent  lists-  If  the  provisions  of  the  state  constitution  are  invalid,  as  al- 
leged, such  invalidity  cannot  be  cured  by  compelling  them  to  be  so  administered  as 
to  defeat  their  intent. ^^^ 

d.  Appellate  Proceedings — (1)  Jnrisdicfioji  tinder  Revised  Statutes,  §  dpp 
Subdivision  4. — The  4th  subdivision  of  §  699  of  the  Revised  Statutes  gives  the 

32.  Sufficiency  of  declaration. — Wiley  v.       48  L.   Ed.  655. 

Sinkler,    179    U.    S.    58,    66,   45    L.    Ed.    84,  35.    Effect  of  inability  to  afford  relief.— 

distinguished   in    Giles   v.   Teasley,    193   U.  Giles  r.  Harris.  189  U.   S.  475.  487.  488.  47 

S.    146,    166,   48   L.    Ed.   655.  •  L.    Ed.    909.      See,    also,    citing    this    case, 

33.  Equity  jurisdiction. — Giles  v.  Harris,  Giles  v.  Teasley,  193  U.  S.  146,  166,  48  L. 
189    U.    S.    475,    486,    47    L.    Ed.    909.  Ed.    655. 

34.  Political  wrongs  not  cognizable  in  36.  Bill  praying  inconsistent  relief. — 
equity. — Giles  r.  Harris,  189  U.  S.  475,486.  Giles  :■.  Harris.  189  U.  S.  175,  486.  487.  47 
488,  47  L.  Ed.  909.  See,  also,  citing  this  L.  Ed.  909.  See,  also,  Giles  v.  Teasley 
case,  Giles  v.  Teasley,  193  U.  S.  146,  166,  193  U.  S.  146,  48  L.  Ed.  655. 


824  CI  I'll  RIGHTS. 

supreme  court  of  the  United  States  jurisdiction,  "without  regard  to  the  sum  or 
value  in  dispute,"  for  the  review  of  "any  final  judgment  at  law  or  final  decree 
in  equity  of  any  circuit  court,  or  of  any  district  court  acting  as  a  circuit  court, 
,of  any  case  brought  on  account  of  the  deprivation  of  any  right,  privilege  or  im- 
munity secured  by  the  constitution  of  the  United  Statutes,  or  any  right  or  privi- 
lege of  any  citizen  of  the  United  States."  This  section  was  originally  a  part  of 
the  Civil  Rights  Acts  of  April  9,  1866,  May  31,  1870,  and  April  20,  1871  ;  but 
in  the  Revised  Statutes  it  stands  separate  from  the  other  parts  of  the  old  acts, 
and  is  to  be  construed  accordingly,  but  with  reference  to  the  general  rules  of  in- 
terpretation applicable  to  the  revision. 3''' 

(2)  Procedure  J V here  Cause  Becomes  a  Moot  Question  Pending  an  Appeal. 
— \\diere,  pending  an  appeal  from  a  bill  in  equity  filed  by  a  colored  citizen  to 
secure  the  right  to  vote  at  an  election  of  members  of  a  state  constitutional  con- 
vention, the  election  is  held  and  the  convention  assembles,  the  appeal  will  be  dis- 
missed without  passing  upon  the  merits  of  the  bill,  since  there  is  then  no  real 
or  substantial  controversy  involving  real  and  substantial  rights,  and  no  subject 
matter  upon  which  the  judgment  of  the  court  can  operate.-^^ 

C.  Enforcement  of  Statutes;  Duty  of  Attorneys,  Marshals,  Commis- 
sioners, etc. — By  §  1982  of  the  Revised  Statutes,  the  district  attorneys, 
marshals,  and  deputy  marshals,  the  commissioners  appointed  by  the  circuit  anl 
territorial  courts  with  power  to  arrest,  imprison,  or  bail  offenders,  and  every 
other  officer  who  is  specially  empowered  by  the  President,  are  authorized  and  re- 
quired, at  the  expense  of  the  United  States,  to  institute  prosecutions  against  all 
persons  violating  any  of  the  laws  relating  to  crimes  against  the  elective  fran- 
chise or  the  civil  rights  of  citizens.  By  §  1983  of  the  Revised  Statutes,  the  cir- 
cuit courts  of  the  United  States  and  the  district  courts  of  the  territories  are  re- 
quired to  increase  the  number  of  commissioners  from  time  to  time  so  as  to 
afford  a  speedy  and  convenient  means  for  the  arrest  and  examination  of  per- 
sons charged  with  the  violation  of  said  laws,  and  the  commissioners  so  pro- 
vided for  are  further  enjoined  to  exercise  all  the  powers  and  duties  conferred 
upon  them  with  regard  to  such  offenses.^^ 

II.      Powers  of  Cong-ress  under  the  Prohibitions  against  State 
Infringement  of  Civil  Rights. 

A.  Of  the  General  Purpose  of  the  War  Amendments  and  Legislation 
Enacted  Pursuant  Thereto — 1.  Gknkrally. — The  history  as  well  as  the  lan- 
guage of  the  three  amendments  adopted  after  the  war  between  the  states  de- 
monstrates that  the  one  pervading  purpose  found  in  them  all  and  lying  at  the 
foundation  of  each  wa';  tli^^  frrprlnm  nf  the  negro  race,  the  security  and  firm 
establishment  of  that  freedom,  and  the  protection  of  the  newly-made  freedman 
and  citizen  from  the  oppression  of  those  who  1  ad  formerly  held  him  in  servi- 
tude.^o 

The  thirteenth  amendment  has  respect,  not  to  distinctions  of  race,  or  class, 
or  color ,^^  nor  to  servitudes  attached  to  property,"* ^  qj-  ^o  the  infringement  of 

37.  Construction  of  Rev.  Stat.,  §  699,  sub-  ficers.— Rev.  Stat.,  U.  S.,  §§  1982,  1983. 
division  4. — Bowman  ?'.  Chicago,  etc.,  R.  And  see,  also,  United  States  v.  Jones,  134 
Co.,  115  U.  S.  611,  61.5,  29  L.  Ed.  502,  U.  S.  483,  33  L.  Ed.  1007;  United  States  v. 
501.      For   other   illustrative    cases    see    In  Allred,  155  U.  S.  591,  39  L.   Ed.  273. 

re   Cooper,   143   U.    S.   472,   510,   36   L.    Ed.  40.    General  purpose  of  the  war  amend- 

232;    Hanover    Fire    Ins.   Co.   v.    Kinneard,  ments. — Slaiightcr-House    Cases.    16    Wall. 

129  U.  S.  176,  32  L.  Ed.  653;  Giles  v.  Har-  30,    71,    21    h.    Ed.    394;    Strauder   v.    West 

ris,    189   U.    S.    475,    47    L.    Ed.    909;    Cogs-  Virginia,   100   U.    S.   303,   25    L.    Ed.   664. 

well  z:  Fordyce,  128  U.  S.  391,  32  L.   Ed.  41.     The    thirteenth    amendment.— Civil 

484.      See,   also,   the   title   APPEAL   AND  Rights    Cases,    109   U.   S.   3,   24,   27   L.    Ed. 

ERROR,  vol.   1,  p.  333.  835;    Plessy   v.    Ferguson,    163    U.    S.    537, 

38.  Where  controversy  becomes  a  moot  41  L.  Ed.  256;  Hodges  v.  United  States. 
question.— Aiills    ?'.    Green,    159    U.    S.    651,  203    U.    S.    1,   51    L.    Ed.    65. 

053,  40  L.   Ed.  293.  42.    Slaughter-House  Cases,  16  Wall.  36, 

39.  Enforcement  of  statutes;  duty  of  of-       09,  21  L.   Ed.  394. 
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rights  due  to  the  acts  of  individual  conspirators  in  preventing  other  individuals 
from  making  or  carrying  out  lawful  contracts  and  agreements,-*-'^  but  to  slavery 
and  involuntary  personal  servitude — that  is,  a  condition  of  enforced  compulsory 
service  of  one  to  anotlier.^-* 

The  fourteenth  amendment  was  ordained  to  secure  equal  rights  to  all  per- 
sons, and  extends  its  protection  to  races  and  classes,  and  prohibits  any  state 
legislation  which  has  the  efifect  of  denying  to  any  race  or  class,  or  to  any  in- 
dividual, the  equal  protection  of  the  laws."*-^  The  plain  object  of  this  amend- 
ment, as  well  as  of  the  statutes  enacted  pursuant  thereto,^®  was  to  place  the  negro 
race,  with  respect  to  his  civil  rights,  upon  the  same  level  with  the  white.  They 
made  the  rights  and  responsibilities,  civil  and  criminal,  of  the  two  races  exactly 
the  same*" 

Not  Designed  to  Enforce  Social  Equality. — But  in  the  nature  of  things 
it  could  not  have  been  intended  to  abolish  distinctions  based  upon  color,  or  to 
enforce  social,  as  distinguished  from  political,  equality  of  a  commingling  of  the 
two  races  upon  terms  unsatisfactory  to  either.-*^  If  the  two  races  are  to  meet 
on  terms  of  social  equality  it  must  be  the  result  of  natural  affinities,  a  mutual 
appreciation  of  each  other's  merits  and  a  voluntary  consent  of  individuals.-** 
When  tlie  government,  therefore,  has  secured  to  each  of  its  citizens  equal  rights 
before  the  law  and  equal  opportunities  for  improvement  and  progress,  it  has  ac- 
complished the  end  for  which  it  was  organized  and  performed  all  of  the  func- 
tions respecting  social  advantages  with  which  it  is  endowed.  Legislation  is  pow- 
erless to  eradicate  racial  instincts  or  to  abolish  distinctions  based  upon  physical 
differences.  If  the  civil  and  political  rights  of  both  races  be  equal,  one  cannot 
be  inferior  to  the  other  civilly  or  politically.  If  one  race  be  inferior  to  the  other 
socially,  the  constitution  of  the  United  States  cannot  put  them  upon  the  same 
plane.^"^ 

A  statute  which  implies  merely  a  leg'al  distinction  between  the  white 
and  colored  races — a  distinction  which  is  founded  in  the  color  of  the  two  races, 
and  which  must  always  exist  so  long  as  white  men  are  distinguished  from  the 


43.  Hodges  v.  United  States,  203  U.  S. 
1,  51  L.  Ed.  65. 

44.  Civil  Rights  Cases,  109  U.  S.  3,  24, 
27  L.  Ed.  835;  Plessy  v.  Ferguson,  163  U. 
S.  537,  41  L.  Ed.  256;  Hodges  v.  United 
States,  203  U.  S.  1.  16,  51  L.  Ed.  65. 

The  refusal  to  any  persons  of  the  ac- 
commodations of  an  inn,  or  a  ])u1)lic  con- 
veyance, or  a  place  of  public  amusement, 
by  an  individual,  and  without  any  sanc- 
tion or  support  from  any  state  law  or 
regulation,  does  not  inflict  upon  such  per- 
sons any  manner  of  servitude  or  form  of 
slavery,  as  those  terms  are  understood  in 
this  country.  Civil  Rights  Cases,  109  U. 
S.    3,    23,    27    L.    Ed.    8:!5. 

45.  The  fourteenth  amendment. — Ex 
parte  Virginia,  100  U.  S.  339.  25  L.  Ed. 
676;  Civil  Rights  Cases,  109  U.  S.  3,  24, 
27  L.  Ed.  835;  Pace  v.  Alabama,  106  U. 
S.  583,  584,  27  L.  Ed.  207;  Missouri  v. 
Lewis,  101  U.  S.  22,  25  L.  Ed.  989;  Plessy 
V.  Ferguson,  163  U.  S.  537,  41  L.  Ed.  256; 
Gibson  v.  Mississippi,  162  U.  S.  565,  582, 
40  L.  Ed.  1075;  Williams  v.  Mississippi, 
170  U.  S.  213,  219.  42  L.  Ed.  1012;  Hodges 
V.  United  States,  203  U.  S.  1,  51  L.  Ed.  65. 

46.  Rev.  Stat.,  U.  S.,  §§  1977,  1978,  pro- 
viding that  all  persons  within  the  jurisdic- 
tion of  the  United  States  shall  have  equal 
rights   to   make   and   enforce   contracts,   to 


sue.  be  parties,  give  evidence,  and  to 
the  full  and  equal  benefit  of  all  laws  and 
proceedings  for  the  security  of  persons 
and  property  as  is  enjoyed  liy  white  citi- 
zens, and  that  all  citizens  of  the  United 
States  shall  have  the  same  right  in  every 
state  and  territory  as  is  enjoyed  bj-^  the 
white  citizens  thereof  to  inherit,  lease, 
purchase,  sell,  hold  and  convey  real  and 
personal  property:  and  §  G41  of  the  Re- 
vised Statutes;  providing  for  tlie  removal 
of  the  cause  into  the  federal  courts  when- 
ever a  defendant  in  a  state  court  is  un- 
able to  enforce  any  right  secured  to  him 
by  the  laws  providing  for  the  equal  civil 
rights  of  citizens  of  the  Unitcfl   States. 

47.  Equality  of  races  as  to  rights  and  re- 
sponsibilities.— Virginia  v.  Rives.  100  U. 
S.  313.  25  L.  Ed.  667;  Straudcr  v.  West 
Virginia.  100  U.  S.  303,  25  L.  Ed.  664; 
Gibson  V.  Mississippi.  162  U.  S.  565,  40 
L.  Ed.  1075:  Plessy  v.  Ferguson.  163  U.  8. 
537.  41  L.  Ed.  256,  258;  Williams  v.  Mis- 
sissippi. 170  U.  S.  213.  219.  42  L.   Ed.   1012. 

48.  Not  designed  to  enforce  social  equal- 
ity.— Plessy  c'.  Ferguson,  163  U.  S.  537,  41 
L.    Ed.   256,  258. 

49.  Same. — Plessy  v.  Ferguson,  163  U. 
S.    537,    41    L.    Ed.    256. 

50.  Same. — Plessv  v.  Ferguson,  163  U. 
S.   537,   41    L.   Ed.  256. 
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other  race  by  color — has  no  tendency  to  destroy  the  legal   equality  of  the  two 
races,  or  re-establish  a  state  of  involuntary  servitude.^ ^ 

Separation  of  the  Races. — Laws  permitting  and  even  requiring  their  separa- 
tion in  places  where  they  are  liable  to  be  brought  into  contact  do  not  necessarily 
imply  the  inferiority  of  either  race  to  the  other,  and  have  been  generally,  if 
not  universally,  recognized  as  within  the  competency  of  the  state  legislatures  in 
the  exercise  of  their  police  power. ■^- 

Not  Confined  to  the  Negro  Race. — Speaking  with  reference  to  the  object  of 
this  provision  as  to  the  equal  protection  of  the  laws,  Air.  Justice  Aliller,  deliver- 
ing the  majority  opinion  in  the  Slaughter  House  Cases,  16  Wall.  36,  81,  said: 
"We  doubt  very  much  whether  any  action  of  a  state  not  directed  by  way  of  dis- 
crimination against  the  negroes  as  a  class,  or  on  account  of  their  race,  will  ever 
be  held  to  come  within  the  purview  of  this  provision.  It  is  so  clearly  a  provision 
for  that  race  and  that  emergency,  that  a  strong  case  would  be  necessary  for 
its  application  to  any  other.  But  as  it  is  a  state  to  be  dealt  with,  and  not  alone 
the  validity  of  its  laws,  we  may  safely  leave  that  matter  until  congress  shall " 
have  exercised  its  power,  or  some  case  of  state  oppression,  by  denial  of  equal 
justice  in  its  courts,  shall  have  claimed  a  decision  at  our  hands."^^  j^  jg  ^gU 
settled  now,  however,  that  the  protection  extended  by  the  fourteenth  amend- 
ment is  not  confined  to  the  negro  race,  but  may  be  invoked  by  all  persons,  regard- 
less of  their  race  or  color,  for  the  protection  of  their  equal  civil  rights  and  to 
maintain  their  equality  before  the  law.^^  And  so  with  respect  to  the  thirteenth 
amendment,  it  reaches  every  race  and  every  individual,  and  the  slavery  or  in- 
voluntary servitude  of  the  Mexican,  Chinese,  Italian  or  Anglo-Saxon  are  as 
much  within  its  compass  as  slavery  or  involuntary  servitude  of  the  Africans.^-^ 

2.  Fourteenth  Amendment  Confers  No  New  or  Additionae  Rights. — 
The  fourteenth  amendment  conferred  no  new  or  additional  rights,  but  only 
extended  the  protection  of  the  federal  constitution  over  rights  of  life,  liberty 
and  propertv  that  previously  existed  under  all  state  constitutions.-^^ 

B.  Fourteenth  and  Fifteenth  Amendments  Refer  to  State,  and  Not 
Individual  Action.— The  Fourteenth  Amendment. — The  prohibitions  of  the 
fourteenth  amendment  have  exclusive  reference  to  state  action.     So  far  as  this 

51.  Statute  implying  legal  distinction. —  56.  Fourteenth  amendment  conferred  no 
Plessy  V.  Ferguson.  163  U.  S.  537,  41  L.  additional  rights. — 3.Iobile,  etc.,  R.  Co.  :■. 
Ed.   256.   258.  Tennessee,    153    U.    S.    486,   506,   38    L.    Ed. 

52.  Separation  of  the  races. — Plessy  zf.  793;  United  States  v.  Cruikshank.  92  U.  S. 
Ferguson,  163  U.  S.  537,  41  L.  Ed.  256,  542,  553,  554,  23  L.  Ed.  588.  See,  also, 
258.  See,  also,  post,  "Expenditure  of  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134 
School  Funds;  Separate  Schools  for  the  U.  S.  232,  237,  33  L.  Ed.  892;  Home  Ins. 
Races,"  II,  F,  6;  "Right  to  Occupy  Same  Co.  v.  New  York,  134  U.  S.  594,  607,  33 
Coach   or  Compartment,"   II,   F.  7.  L.  Ed.  1025;  Minor  v.  Happersett,  21  Wall. 

53.  See,    also,    Strauder    v.    West    Vir-       162,  22  L.  Ed.  627. 

ginia,  100  U.  S.  303,  25  L.   Ed.  664,  where  The     fourteenth    amendment     does     not 

the      question     whether     the      Fourteenth  guarantee    the    citizen    the    right   to    make 

Amendment    had    any    other   purpose    was  within    his    state,    either    directly    or    indi- 

left   undecided.  rectly,   a   contract,   the  making  whereof  is 

54.  Fourteenth  amendment  not  confined  constitutionally  forbidden  by  the  state. 
to  the  negro  race. — United  States  v.  Hooper  v.  California,  155  U.  S.  648,  658, 
Wong  Kim  Ark,  169  U.  S.  649,  677,  43  L.  39  L.  Ed.  297;  Allgeyer  v.  Louisiana,  165 
Ed.  890;  Yick  Wo  v.  Hopkins.  118  U.  S.  U.  S.  578,  41  L.  Ed.  832;  Nutting  v.  Mas- 
356,  369.  30  L.  Ed.  220;  Civil  Rights  Cases,  sachusetts,  183  U.  S.  553.  46  L.  Ed.  324. 
109  U.  S.  3,  24,  27  L.  Ed.  835;  Missouri  v.  The  proposition  that  because  a  citizen 
Lewis,  101  U.  S.  22,  25  L.  Ed.  989;  Pace  may  make  a  forbidden  contract  for  him- 
V.  Alabama,  106  U.  S.  583,  584,  27  L.  Ed.  self  beyond  the  confines  of  his  state, 
207;  Ex  parte  Virginia,  100  U.  S.  339,  therefore  he  may  authorize  an  agent  to 
25  L.  Ed.  676;  Kentucky  v.  Powers,  201  violate  in  his  behalf  the  laws  of  his  state, 
U.   S.   1,  50  L.   Ed.  63r;.  within    her    own    limits,    involves    a    clear 

55.  Thirteenth  amendment  not  confined  non  sequitur,  and  ignores  the  vital  dis- 
to  any  particular  race. — Slaughter-House  tinction  between  acts  done  wnthin  and 
Cases.  16  Wall.  36,  72,  21  L.  Ed.  394;  acts  done  beyond  the  state's  jurisdiction. 
Hodges  V.  United  States,  203  U.  S.  1,  17,  Hooper  v.  California.  155  U.  S.  648,  658, 
51   L.   Ed.   65.  39  L.  Ed.  297;  Allgeyer  v.  Louisiana,  165 
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amendment  is  concerned,  congress  has  no  power  to  redress  individual  wrongs 
perpetrated  upon  one  person  by  another.  It  is  the  state  which  is  prohibited  from 
denying  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws, 
and  this  amendment  is  not  violated  until  the  denial  of  the  right  has  some  state 
sanction  or  authority. ^'^  But  a  state  acts  and  can  act  only  though  its  legislative, 
excutive  and  judicial  authorities,  and  the  acts  of  such  authorities,  done  in  the 
course  of  their  administration  of  the  laws  of  the  state,  are  to  be  deemed  the  acts 
of  the  state.  Therefore,  although  a  statute,  on  its  face,  may  not  be  obnoxious  to 
this  provision  of  the  fourteenth  amendment,  yet  if  it  is  so  administered  by  the 
legislative,  executive  or  judicial  authorities  of  the  state  as  to  deny  to  any  individ- 
ual or  class  of  individuals  the  equal  protection  of  the  laws  and  equal  civil  rights 
under  the  laws,  a  case  arises  within  the  constitutional  inhibition.^^  \\'hoever 
by  virtue  of  his  public  position  under  a  state  government  deprives  another  of 
life,  liberty  or  property  without  due  process  of  law,  or  denies  or  takes  away  the 
equal  protection  of  the  laws,  violates  that  inhibition ;  and  as  he  acts  in  the  name 
of  and  for  the  state,  and  is  clothed  with  her  power,  his  act  is  her  act.  and  con- 
gress has  power  by  virtue  of  the  fifth  section  of  the  fourteenth  amendment  to 
protect  and  enforce  the  rights  so  denied  or  withheld.^'' 

The  Fifteenth  Amendment. — What  has  been  said  of  the  fourteenth  amend- 
ment is  also  true  of  the  fifteenth.     The  provision  that  the  right  of  citizens  of  the 


U.  S.  578.  41  L.  Ed.  832;  Nutting  v. 
Massachusetts,  183  U.  S.  553,  46  L.  Ed. 
324. 

57.  Fourteenth  and  fifteenth  amend- 
ments refer  to  state  action. — Civil  Rights 
Cases,  109  U.  S.  3,  24,  27  L.  Ed.  835;  Vir- 
ginia V.  Rives,  100  U.  S.  313,  25  L.  Ed. 
667;  United  States  v.  Cruikshank,  92  U. 
S.  542,  555.  23  L-  Ed.  588;  Ex  parte  Vir- 
ginia, 100  U.  S.  339,  25  L.  Ed.  676;  Lo- 
gan V.  United  States,  144  U.  S.  263,  36  L. 
Ed.  429;  United  States  v.  Harris,  106  U. 
S.  629,  638,  27  L-  Ed.  290;  Hodges  v. 
United   States.   203   U.   S.  1,   51   L.    Ed.   65. 

Positive  rights  and  privileges  are  se- 
cured by  the  fourteenth  amendment;  but 
they  are  secured  by  way  of  prohibition 
against  state  laws  and  state  proceedings 
affecting  those  rights  and  privileges  and 
hy  power  given  to  congress  to  legislate 
for  the  purpose  of  carrying  such  pro- 
hibition into  effect.  Civil  Rights  Cases, 
109  U.   S.   3,   11,  27   L.   Ed.   835. 

Acts  of  individuals  in  refusing  equal  ac- 
commodations, etc.— The  act  of  a  mere  in- 
dividual, the  owner  of  an  inn,  a  public 
conveyance  or  place  of  amusement,  refus- 
ing the  accommodation,  cannot  be  justly 
regarded  as  imposing  any  badge  of  slav- 
ery or  servitude  upon  the  applicant  but 
only  as  inflicting  an  ordinary  civil  in- 
jury, properly  cognizable  by  the  laws  of 
the  state,  and  presumably  subject  to  re- 
dress by  those  laws  until  the  contrary  ap- 
pears. Civil  Rights  Cases.  109  U.  S.  3, 
24,  27  L.  Ed.  835.  Such  an  act  of  refusal 
has  nothing  to  do  with  slavery  or  invol- 
untary servitude,  and  if  it  is  violative  of 
any  right  of  the  party,  his  redress  is  to 
be  sought  under  the  laws  of  the  state; 
or  if  those  laws  are  adverse  to  his  rights 
and  do  not  protect  him.  his  remedy  will 
be  found  in  the  corrective  legislation 
which  congress  has  adopted,  or  may  adopt. 


for  counteracting  the  effect  of  state  laws, 
or  state  action,  prohibited  by  the  four- 
teenth amendment.  Civil  Rights  Cases, 
10!)   U.    S.    3,   24,   27   L.    Ed.   835. 

Same;  forbidden  contracts — Act  of  in- 
dividuals interfering  with  contracts. — The 
action  of  individuals  in  making  and  carry- 
ing out  a  conspiracy  to  prevent  other  in- 
dividuals from  making  and  carrying  out 
lawful  contracts  and  agreements  to  labor 
is  not  within  the  prohibition  of  the  four- 
teenth amendment.  Hodges  v.  United 
States,  203  U.  S.  1,  51   L.  Ed.  65. 

58.  Applies  to  officers  and  agencies 
charged  with  administering  law  of  the 
state. — Rogers  v.  Alabama,  192  U  S 
226,  231,  48  L.  Ed.  417;  Strauder  v.  West 
Virginia,  100  U.  S.  303,  25  L.  Ed.  664; 
Neal  V.  Delaware,  103  U.  S.  370.  397,  26 
L.  Ed.  567;  Ex  parte  Virginia,  100  U.  S. 
339.  346.  25  L.  Ed.  676;  Bush  v.  Kentucky, 
107  U.  S.  110,  117,  119,  27  L.  Ed.  354;  Vir- 
ginia V.  Rives,  100  U.  S.  313,  25  L.  Ed.  067; 
Civil  Rights  Cases,  109  U.  S.  3,  13,  17  27 
L.  Ed.  835;  Yick  Wo  v.  Hopkins,  118  U. 
S.  356,  373,  374,  30  L.  Ed.  220;  Soon  Hing 
V.  Crowley,  113  U.  S.  703,  711,  28  L.  Ed. 
1145;  Crowley  v.  Christensen,  137  U.  S  86, 
92.  34  L.  Ed.  620;  Carter  v.  Texas,  177  U. 
S.  442,  447,  44  L.  Ed.  839;  Gibson  v.  Mis- 
sissippi, 162  U.  S.  565.  40  L.  Ed.  1075; 
Tarrance  t-.  Florida.  188  U.  S.  519,  522,  47 
L.  Ed.  572;  Martin  v.  Texas,  200  U.  S. 
316,  319,  50  L.  Ed.  497.  See.  also,  Hender- 
son V.  Mayor,  92  U.  S.  259,  23  L.  Ed. 
543;  Chy  Lung  v.  Freeman.  92  U.  S.  275, 
23    L.    Ed.    550. 

59.  Same. — Ex  parte  Virginia,  100  U.  S. 
339,  25  L.  Ed.  676;  Neal  v.  Delaware,  103 
U.  S.  370,  397,  26  L.  Ed.  567;  Virginia  v. 
Rives,  100  U.  S.  313,  25  L.  Ed.  667;  Strau- 
der V.  West  Virginia,  100  U.  S.  303,  311, 
25  L.  Ed.  664;  United  States  v.  Reese,  93 
U.   S.  214.   23   L.    Ed.   563. 
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United  States  to  vote  shall  not  be  denied  or  abridged  on  account  of  race,  color,, 
or  previous  condition  of  servitude,  relates  solely  to  action  by  the  United  States 
or  by  any  state,  and  does  not  contemplate  wrongful  individual  acts.<^*^ 

Eemedy  for  Individual  Wrongs. — The  remedy  for  wrongs  committed  by 
individual  offenders  upon  other  individuals  is  to  be  sought  through  state  action 
and  in  state  tribunals,  subject  to  the  supervision  of  the  federal  supreme  court 
by  writ   of  error   in   proper  cases. "^^ 

C.  Statute  Designed  to  Operate  Unequally,  and  Arbitrarily  Adminis- 
tered.— As  to  the  validity  of  a  statute  or  ordinance  which  vests  an  absolute 
and  arbitrary  discretion  in  the  officers  charged  with  its  administration,  and  which 
is  shown  to  have  been  administered  in  an  arbitrary  and  oppressive  manner, 
see  the  titles  Chinese  Exclusiox  Acts,  ante.  p.  769;  Constitutional  Law. 

D.  Effect  upon  State  Constitutions  and  Lav/s. — The  effect  of  the  four- 
teenth and  fifteenth  amendments  of  the  constitution  of  the  United  States  was 
to  strike  from  the  state  constitutions  and  laws  all  laws  and  provisions  inconsist- 
ent therewith.*^-  Thus  in  all  cases  where  the  state  constitutions,  at  the  time  of 
the  adoption  of  the  fifteenth  amendment,  restricted  the  right  of  suffrage  to  mem- 
bers of  the  white  race,  that  amendment  operated  to  annul  the  discriminating 
word  "white."  and  thereby,  in  effect,  conferred  upon  the  negro  the  right  to  vote.^^ 

Duty  of  State  Officers  to  Disregard  Inconsistent  Provision  of  State 
Law. — The  constitution  of  the  United  States,  together  with  the  amendments 
thereto,  being  the  supreme  law  of  the  land,  and,  in  cases  where  they  are  appli- 
cable, a  part  of  the  law  of  each  state,  it  is  the  duty  of  state  officials,  in  adminis- 
tering state  laws,  to  disregard  any  provision  which  may  be  inconsistent  with  the- 
guaranties  of  equal  civil  rights  contained  in  the  fourteenth  and  fifteenth  amend- 
ments.'"''* 

Presumption  as  to  Action  of  State  Authorities  with  Reference  to  In- 
consistent State  Law. — The  presumption  obtains  in  the  first  instance  that  the 


60.  Fifteenth  amendment  refers  to  state 
action. — Tames  v.  Bowman,  190  U.  S.  127, 
47  L.  Ed.  979;  United  States  v.  Reese.  92 
U.  S.  21J,  217,  23  L.  Ed.  563;  H'-'dges  v. 
United  States,  203  U.  S.  1.  .51  L.  Ed.  65. 

61.  Remedy  for  individual  wrongs — 
Hodges  r.  United  States,  203  U.  S.  1, 
14.    51    L.    Ed.    65. 

Protection  against  individual  wrongs. — 
An  indictment,  therefore,  which  charged 
the  intent  of  tlie  defendants  to  have  been 
to  deprive  the  citizens  named,  they  being 
in  Louisiana,  "of  their  respective  several 
lives  and  liberty  of  person  without  due 
process  of  law"  alleged  nothing  more  than 
a  conspiracy  upon  the  part  of  the  individ- 
uals named  as  defendants  to  falsely  im- 
prison or  murder  citizens  of  the  United 
States,  they  being  within  the  territorial 
jurisdiction  of  Louisiana,  and  does  not, 
therefore  state  a  case  within  the  four- 
teenth amendment.  L^nited  States  v.  Cruik- 
shank.    92    U.    S.   542.    553,  23    L.   Ed.    588. 

62.  Efifect  upon  inconsistent  state  enact- 
ments.—Xeal  V.  Delaware.  103  U.  S.  370. 
389,  26  L.  Ed.  567;  Ex  parte  Yarbrough, 
110  U.   S.  651,  665,  28  L.  Ed.  274. 

63.  Same. — Xeal  v.  Dekaware,  103  J.  S. 
370,  26  L.  Ed.  567;  Ex  parte  Yarbrough, 
110  U.  S.  651.  665,  28  L.   Ed.  274. 

At  the  time  of  the  adoption  of  the 
fourteenth  and  fifteenth  amendments,  the 
constitution  of  Delaware  restricted  the 
right  of  suffrage  to  free  white  male  citi- 
zens,  twenty-two    years    of   age,   etc.      By 


a  statute  in  force  at  the  same  time,  no- 
person  was  eligible  to  serve  as  a  juror 
unless  he  was  also  eligible  to  vote,  thus 
requiring  juries  to  be  composed  solely  of 
members  of  the  white  race.  It  was  held 
that  the  adoption  of  the  fourteenth  and 
fifteenth  amendments  operated  to  strike 
from  the  state  constitution  the  provision 
restricting  the  right  of  suffrage  to  persons 
of  the  white  race,  and  to  also  enlarge  the 
statute  relating  to  jurors  so  as  to  make 
both  white  and  colored  persons  eligible 
to  jury  service.  Therefore  a  colored  de- 
fendant indicted  upon  a  criminal  charge 
could  not  successfully  contend  that  the 
constitution  and  laws  of  the  state  oper- 
ated to  deprive  him  of  his  civil  rights  and 
of  the  equal  protection  of  the  laws  by 
excluding  persons  of  the  negro  race  from 
the  grand  jury  by  which  he  was  indicted 
and  from  the  petit  jury  by  which  he  was 
to  be  tried.  Neal  v.  Delaware,  103  U.  S. 
370.    389,    26    L.    Ed.    567. 

64.  Duty  of  ofricer  to  disregard  state 
law. — Ex  parte  Virginia,  100  U.  S.  339,  25 
L.    Ed.    676. 

The  act  of  a  county  judge  in  Virginia, 
acting  under  the  law  of  that  state,  in  select- 
ing jurors,  was  ministerial,  not  judicial, 
and,  although  he  derived  his  authority 
from  the  state,  he  was  bound,  in  the  dis- 
charge of  that  duty,  to  obey  the  federal 
constitution  and  the  laws  passed  in  pur- 
suance thereof.  Ex  parte  Virginia,  100 
U.    S.   339,    25    L.    Ed.    676. 
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state  authorities,  legislative,  executive  and  judicial,  recognize  an  amendment  of 
the  constitution,  from  the  time  of  its  adoption,  as  binding  upon  all  the  citizens 
of  the  state  and  upon  every  department  of  the  state  government,  and  that  in  ad- 
ministering the  laws  of  the  state,  they  will  do  so  in  accordance  with  the  consti- 
tution of  the  United  States  and  the  amendments  thereto,  disregarding  any  pro- 
visions of  the  state  constitution  or  laws  inconsistent  therewith'^"*  This  presump- 
tion becomes  conclusive  where,  previous  to  the  arising  of  a  case  in  which  a  party 
claims  that  he  is  denied  his  equal  civil  rights  by  reason  of  some  provision  of  the 
state  constitution  or  laws,  such  provision  has  been  declared  inconsistent  with 
the  fourteenth  or  fifteenth  amendment,  and  therefore  unconstitutional  and  void, 
by  the  state  court  of  last  resort.^^'  But  where  the  inconsistent  state  law  has  been 
re-enacted  subsequent  to  the  ftdoption  of  the  fourteenth  amendment,  or  where  the 
state  court  of  last  resort  has  declared  it  to  be  a  constitutional  and  valid  enact- 
ment notwithstanding  such  amendment,  or  where  the  state  courts  have  attempted 
to  enforce  such  inconsistent  provision  in  disregard  of  the  fourteenth  amendment, 
the  presumption  that  the  state  authorities  will  disregard  it  and  recognize  the 
amendment  as  the  supreme  law  does  not  obtain,  ard  the  defendant  is  entitled  to 
a  removal  under  the  provisions  of  §  641  of  the  Revised  Statutes.*^' 

E.  Persons   Protected. — See   the   title   Constitutioxal  Law.     See,   also, 
ante,  "Generally,"  II,   A,   1. 

F.  Rights  Protected — 1.  Gknerally  of  the  Rights  of  Xegrofs. — The 
fourteenth  amendment  of  the  constitution  of  the  United  States  is  one  of  a 
series  of  constitutional  provisions  having  a  common  purpose ;  namely,  to  secure 
to  a  recently  emancipated  race,  which  had  been  held  in  slavery  through  many  gen- 
erations, all  the  civil  rights  that  the  superior  race  enjoy,  and  to  give  to  it  the  pro- 
tection of  the  general  government,  in  the  enjoyment  of  such  rights,  whenever 
they  should  be  denied  by  the  states.*'^  That  clause  which  forbids  a  state  to 
deny  to  any  person  the  equal  protection  of  the  laws  was  clearly  intended  to  pre- 
vent the  hostile  discrimination  against  the  negro  race  so  familiar  in  the  states 
where  he  had  been  a  slave,  and  for  this  purpose  the  clause  confers  am])le  power 
upon  congress  to  secure  his  rights  and  equality  before  the  law.'^^  It  not  onlv 
gave  citizenship  and  the  privileges  of  citizenship  to  persons  of  color,  but  denied 
to  any  state  the  power  to  withhold  from  them  the  equal  protection  of  the  laws."**- 
Although  prohibitory  in  terms,  it  confers  by  necessary  implication  a  positive 
immunity,  or  right,  most  valuable  to  persons  of  the  colored  race — the  right  to 
exemption  from  unfriendly  legislation  against  them  distinctively  as  colored — 
exemption  from  discriminations,  imposed  by  public  authority,  which  imply  legal 
inferiority  in  civil  society,  lessen  the  security  of  their  rights,  and  are  steps  to- 
wards reducing  them  to  the  condition  of  a  subject  race."^ 

2.  Contract  and  Property  Rights. — Colored  persons  are  citizens,  and  citi- 
es. Presumption  as  to  action  of  state  bj^  a  grand  jury  drawn  subsequent  to  the 
officers. — Xeal  v.  Delaware,  103  U.  S.  370,  re-enactment  of  the  statute  and  before  any 
.390,  26  L.  Ed.  567;  Bush  v.  Kentucky,  107  decision  of  the  supreme  court  of  the  state 
U.  S.  110,  118,  27  L.  Ed.  3.54:  Chicago,  etc..  declaring  it  unconstitutional  had  been  ren- 
R.  Co.  V.  Wiggins  Ferry  Co.,  108  U.  S.  dered.  Held,  that  he  was  entitled  to  a 
18,  27  L.  Ed.  636;  Shreveport  v.  Cole,  129  removal  of  his  cause  to  the  federal  court 
U.  S.  36.  42,  32  L.  Ed.  .589:  Civil  Rights  under  the  provisions  of  §  641  of  the  Re- 
Cascs,  109  U.  S.  3,  17,  27  L.  Ed.  83;-).  vised    v^tatutes.       Bush    v.    Kentucky,    107 

66.    Same.— Bush  v.  Kentucky,  107  U.  S.  U.    S.    110,    120,    27    L.    Ed.    354. 

110    116,  27  L.   Ed.  354  68.    As  protecting  the  rights  of  negroes. 

,.«    .oT'™®  T     i?^^''  ^'-  ^xV*"f''^^-Tl"J  ^-  ^-  — Straudcr    f.    West    Virginia..   100    U     S. 

^o'tt    c  \«^-.    ''•  ^'^X'  ^-^^^  ''■  Delaware,  303.    25  L.  Ed.  664;  Slauehtcr-House  Cases, 

103  U.  S.  370.  392,  26  L.   Ed.   567.  16    Wall.   36,   38,   71,   21    L.    Ed.   394. 

Presumption   as   to   action   of   state    of-  />«     c              ci        t...      tt             /-. 

ficers.-Thus  the  constitution  and   statutes  ,,.®^;    ^^™?r-?  "^'i^^^^!;-"^"'"    ^^'^''    ^^ 

of    the    state    of    Kentucky,    excluding    all  ^^ ''^"-    ■''''   ■'^'   ^1    L.    Ed.   394. 

persons  of  the  negro  race  in  the  selection  70.     Same.— Strauder   v.    West    Virginia, 

of    the    grand    juries,    were    twice    re-cn-  ^^^   U.    S.   303,   25   L.    Ed.   661. 

acted  after  the  adoption  of  the  fourteenth  71.     Same. — Strauder   v.    West    Virginia, 

amendment.     The  defendant   was   indicted  100  U.  S.  303,  25  L.  Ed.  664. 
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zens,  without  distinction  as  to  race  or  color,  or  previous  condition  of  servitude, 
have  the  same  right  to  make  and  enforce  contracts,  to  sue,  to  be  parties  and 
give  evidence,  to  inherit,  purchase,  lease  and  sell,  hold  and  convey  property, 
real  and  personal,  and  to  full  and  equal  benefit  of  all  laws  and  proceedings  for 
the  security  of  person  and  property,  as  is  enjoyed  by  white  citizens  J  2 

Property  Rights  Existing  at  the  Adoption  of  the  Fourteenth  Amend- 
ment.— Propertv  rights  existing  at  the  time  of  the  adoption  of  the  fourteenth 
amendment  were  not  affected  thereby."^ 

3.  The  Right  of  Suffrage  under  the  Fifteenth  Amendment. — Neither 
the  constitution  of  the  United  States  nor  the  fifteenth  amendment  thereof  has 
conferred  the  right  of  suffrage  upon  any  one,  and  the  United  States  have  no 
voters  of  their  own  creation  in  the  states.  From  this  it  appears  that  the  right 
of  suffrage  is  not  a  necessary  attribute  of  national  citizenship."^  By  the  fif- 
teenth amendment,  however,  it  is  provided  that  the  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  state,, 
upon  account  of  race,  color,  or  previous  condition  of  servitude.  These  provi- 
sions invest  the  citizens  of  the  United  States  with  a  new  constitutional  right — 
that  is,  the  right  of  exemption  from  discrimination  in  the  exercise  of  the  elective 
franchise  on  account  of  race,  color  or  previous  condition  of  servitude;  so  that 
while  the  right  of  suftVage  is  not  necessarily  an  attribute  of  national  citizenship, 
exemption  from  discrimination  in  the  exercise  of  that  right  on  account  of  race, 
etc.,  is.  In  other  words,  the  right  to  vote  in  the  states  comes  from  the  states : 
but  the  right  of  exemption  from  the  prohibited  discrimination  comes  from  the 
United  States.  The  first  has  not  been  granted  or  secured  by  the  constitution 
of  the  United  States,  but  the  last  has  been-'^ 

Effect  of  Fifteenth  Amendment  in  Striking  Discriminating  Provi- 
sions from  State  Constitutions  and  Statutes. — But  while  it  is  true,  as  was 
said  in  Elinor  z:  Happersett.  21  XA'all.  162.  that  the  constitution  of  the  United 
States  does  not  confer  the  right  of  suft'rage  upon  any  one,  yet  the  fifteenth 
amendment  operated  to  strike  the  word  "white"'  from  all  state  constitutional 
and  statutory  provisions  prescribing  the  qualifications  of  electors,  and,  in  those 
cases,  proprio  vigore.  conferred  upon  the  negro  the  right  to  vote.'^ 

72.  Contract  and  property  rights. — Hall  guaranteed  by  the  fifteenth  amendment. — 
V.  DeCuin  95  U.  S.  485.  50S.  24  L.  Ed.  547,  United  States  v.  Cruikshank,  92  U.  S.  542, 
concurring  opinion  of  Clifford,  J.  See.  555,  23  L.  Ed.  588;  Minor  v.  Happersett, 
also,  ante,  "Of  the  Central  Purpose  of  the  21  Wall.  162,  178,  22  L.  Ed.  627;  United 
War  Amendments  and  Legislation  Enacted  States  r.  Reese,  92  U.  S.  214,  23  L.  Ed. 
Pursuant  Thereto,"  II,  A;  "Right  to  Make  563;  United  States  v.  Harris.  106  U.  S.  629, 
and  Carry  Out  Contracts,"  I,  A,  6.  637,    27    L.    Ed.    290;    Pope    v.    Williams, 

73.  Property  rights  existing  at  the  adoD-       1^^'  ^-  S.  621,  48  L.  Ed.  817. 

tion     of     the     fourteenth     amendment.—  Mississippi     constitution     and     laws.— 

Beatty   v     Benton,    135    U.   S.    244,   254,    34  Those  sections  ot  the  constitution  ot  Miss- 

L    Ed    124  '  •   w.    ~     ,  ,  issippi    of    1890    relating    to    elections    and 

"  .    ^  '     ^    ,      J  ^    ]  u   r         ^1         A  to    the    qualifications    and    registration    of 

A  trust  deed,  executed  before  the  adop-  electors,  and  to  the  qualifications  and  se- 

tion    of    the    tourteenth    amendment,    and  ^^^^-.^^  '^^    ■  ^;^^    the    provisions    of 

conveying   property   in    trust    for    the    use  ^,^^  ^^^^  ^^\  ^^^^^^^  pursuant  thereto, 

and   benefit  ot   free  persons  of  color    and  ^^  ^^  ^^^.^  ^  discriminate  against 

which  was  void  under  the  state  l^w  at  the  ^j^^   ^  ^^^       ^^^   -^   ^^^  ^^.        ^^^^^.^ 

time  It  was  executed,  was  not  validated  oy  ^^^^^  ^^^^^^  ^.^^  discrimination  in  their 

the  tourteenth  amendment.  Beatty  t^  Ben-  ^^^^,^,   ^administration,   but   only   that   such 

ton,  13o  U.  b.  244,  2o4,  34  i..   hd.  1„4.  discrimination  was  possible,  the  same  were 

74.  Right  of  suffrage  under  the  fif-  held  not  to  conflict  with  the  fourteenth 
teenth  amendment.— United  States  v.  amendment  of  the  federal  constitution. 
Cruikshank,  92  U.  S.  542.  555,  23  L.  Ed.  Williams  v.  Mississippi,  170  U.  S.  213,  225, 
588;  Minor  v.  Happersett.  21  Wall.  162,  40  L.Ed.  1012,  distinguishing  Yick  Wo  v. 
178,  22  L.  Ed.  627;  United  States  z:  Reese,  Hopkins.  118  U.  S.  356,  30  L.  Ed.  220. 

92  U.  S.  214,  23  L.  Ed.  563;  United  States  76      Effect    of    fifteenth    amendment    in 

V.    Harris,    106   U.    S.   629,   637,   27   L.    Ed.  striking    out    discriminating    provisions. — 

290;   Pope   v.   Williams,    193   U.    S.    621,    48  Ex  parte  Yarbrough,  110  U.  S.  651,  665,  28 

L.    Ed.    817,  L.    Ed.  274;    Xeal  v.  Delaware,  103   U.  S. 

75.  Exemption      from      discrimination  370,  26  E.  Ed.  567. 
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Right  to  Vote  for  Members  of  Congress. — So  it  has  been  held  that  the 
right  to  vote  for  members  of  the  congress  of  the  United  States  is  not  derived 
merely  from  the  constitution  and  laws  of  the  state  in  which  they  are  chosen, 
but  has  its  foundation  in  the  constitution  of  the  United  States  in  the  provision 
of  art.  1,  §  2,  that  the  electors  in  eacli  state  voting  for  members  of  the  house 
of  representatives  shall  have  the  qualifications  requisite  for  electors  of  the  most 
numerous  branch  of  the  state  legislature.'^^  But  while  the  right  to  vote  for  mem- 
bers of  congress  is  founded  in  the  constitution  of  the  United  States,  it  is  a  right 
which  each  state  may  regulate  or  restrict  as  to  it  may  seem  good,  subject  to  the 
Hmitation  that  it  shall  not  be  denied  on  account  of  race,  color,  or  previous  condi- 
tion of  servitude,  and  that  it  shall  not  be  so  regulated  as  to  discriminate  between 
individuals   in   violation   of   the    federal    constitution.''** 

4.  Equal  and  Impartial  Justice — a.  Ccncnilly. —  See  the  title  Constitu- 
tional Law. 

b-  Discrimination  in  the  Selection  of  Jurors. — No  person  charged  with  a  crime 
involving  life,  liberty  or  property  is  entitled,  by  virtue  of  the  constitution  of  the 
United  States,  to  have  his  race  represented  upon  the  grand  jury  that  may  in- 
dict him,  or  upon  the  petit  jury  that  may  try  him.  So  far  as  the  constitution 
of  the  United  States  is  concerned,  service  upon  grand  and  petit  juries  in  the 
courts  of  the  several  states  may  be  restricted  to  citizens  of  the  United  States.'^* 
But  while  a  colored  citizen,  party  to  a  trial  involving  his  life,  liberty,  or  property, 
cannot  claim,  as  matter  of  right,  that  his  race  shall  have  representation  on  the 
grand  or  petit  jury,  and  while  a  mixed  jury,  in  a  particular  case,  is  not,  within 
the  meaning  of  the  constitution,  necessary  to  the  equal  protection  of  the  laws. 


77.  Right  to  vote  for  members  of  con- 
gress.—Wiley  V.  Sinkler,  179  U.  S.  58,  62, 
63,  45  L.  Ed.  84,  citing  Ex  parte  Yar- 
brough,  110  U.  S.  651,  28  L.  Ed.  274. 
See,  in  accord,  Swafford  v.  Templeton, 
185  U.  S.  487,  492,  46  L.  Ed.  1005;  Pope 
V.   Williams,  193   U.   S.  621,  48  L.   Ed.   817. 

78.  Same.— Pope  v.  Williams,  193  U.  S. 
621,  632,  633,  48  L.  Ed.  817;  Mason  v. 
Missouri,  179  U.  S.  328,  335,  45  L.  Ed. 
214;  Blake  v.  IMcClung,  172  U.  S.  239,  43 
L.   Ed.   432. 

Right  to  vote;  whence  derived;  state 
regulation. — "The  general  riglit  to  vote  in 
the  state  of  Missouri  is  primarily  derived 
from  the  state.  United  States  v.  Reese, 
92  U.  S.  214,  23  L.  Ed.  563;  and  the  elective 
franchise,  if  one  of  the  fundamental  privi- 
leges and  immunities  of  the  citizens  of 
St.  Louis,  as  citizens  of  Missouri  and  of 
the  United  States,  is  clearly  such  franchise 
as  regulated  and  established  by  the  laws 
or  constitution  of  the  state  in  which  it  is  to 
be  exercised."  Mason  v.  Missouri,  179 
U.  S.  328,  335,  45  L.  Ed.  214;  Blake  v. 
McClung,  172  U.  S.  239,  43  L-  Ed.  432. 
Accord.  Pope  v.  Williams,  193  U.  S.  621, 
48    L.    Ed.    817. 

An  act  which  requires  all  persons  re- 
moving into  the  state  from  any  other 
state,  territory,  or  district,  as  a  prereq- 
uisite to  the  right  to  become  a  registered 
voter  in  such  state,  to  make,  twelve 
months  before  applying  for  registration 
as  a  voter,  a  preliminary  registered  decla- 
ration of  their  intention  to  become  resi- 
dents and  citizens  of  said  state,  infringes 
no  constitutional  right  of  any  person  mov- 
ing into  the  state  subsequent  to  the  enact- 


ment of  such  statute.  Pope  v.  Williams, 
193   U.   S.   621,   C33,  48   L.   Ed.  817. 

79.  Constitution  does  not  guarantee 
mixed  jury. — in  re  Shibuya  Jugiro,  140 
U.  S.  291,  297,  35  L.  Ed.  510;  In  re  Wood, 
140  U.  S.  278,  290,  35  L.  Ed.  505;  Virginia 
V.  Rives,  100  U.  S.  313.  25  L.  Ed.  667; 
Bush  V.  Kentucky,  107  U.  S.  110,  117,  27 
L.  Ed.  354;  Strauder  v.  West  Virginia,  100 
U.  S.  303,  25  L.  Ed.  664;  Ncal  v.  Delaware, 
103  U.  S.  370,  26  L.  Ed.  567;  Ex  parte 
Virginia,  100  U.  8.  339,  25  L.  Ed.  676; 
Gibson  V.  Mississippi,  162  U.  S.  565,  4C 
L.  Ed.  1075;  Williams  v.  Mississippi.  170 
U.  S.  213,  42  L.  Ed.  1012;  Martin  v.  Texas, 
200    U.    S.    31(1,   50    L.    Ed.    497. 

Right  of  defendant  to  a  mixed  jury. — 
The  defendant  moved  in  the  state  court 
that  the  venire  be  so  modified  that  one- 
third  or  some  portion  of  the  jury  should 
be  composed  of  his  own  race.  The  de- 
nial of  that  motion  was  not  a  denial  of  a 
right  secured  to  him  by  any  law  provid- 
ing for  the  equal  civil  rights  of  citizens 
of  the  United  States,  or  by  any  statute, 
or  by  the  fourteenth  amendment.  A  mixed 
jury  in  a  particular  case  is  not  essential 
to  the  equal  protection  of  the  laws.  It 
is  a  right  to  which  any  colored  man  is 
entitled,  that,  in  the  selection  of  jurors 
to  pass  upon  his  life,  liberty,  or  property, 
there  shall  be  no  exclusion  of  his  race, 
and  no  discrimination  against  them,  be- 
cause of  his  color.  But  that  is  a  different 
thing  from  that  which  was  claimed,  as  of 
right,  and  denied  in  the  state  court,  viz, 
a  right  to  have  the  jury  composed  in  part 
of  colored  men.  Virginia  v.  Rives,  100  U. 
S.  313,  314,  25  L.   Ed.  667. 
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it  is  a  right  to  which  he  is  entitled  tliat,  in  the  organizing  of  the  grand  jury  and 
in  the  selection  of  jurors  to  pass  upon  his  life,  liberty,  or  property,  there  shall 
be  no  exclusion  of  his  race,  and  no  discrimination  against  them,  because  of 
their  color. ^'''  A  denial  to  citizens  of  African  descent,  because  of  their  race,  of 
the  right  or  privilege  accorded  to  white  citizens,  of  participating  as  jurors  in 
the  administration  of  justice,  is  a  discrimination  against  colored  defendants  in 
criminal  cases  inconsistent  with  the  fourteenth  amendment,  and  a  denial  of  the 
equal  protection  of  the  laws  which  it  is  within  the  power  of  congress,  by  appro- 
priate legislation,  to  prevent.^' 

Forbids  Discrimination  in  the  Administration  of  the  Laws. — And  it  is 
not  necessary  that  the  discrimination  should  appear  in  the  language  of  the  stat- 
ute. It  may  consist  in  the  manner  of  its  administration  by  the  officials  charged 
with  the  drawing  and  impaneling  of  juries. ^^  Where  the  state  statutes  secure 
to  every  white  man  the  right  of  trial  by  a  jury  selected  from,  and  without  dis- 
crimination against  his  race,  and  at  the  same  time  permits  or  requires  such 
discrimination  against  the  colored  man  because  of  his  race,  the  latter  is  not  equally 
protected  by  law  from  the  former.''^ 

Law  Conferring  Judicial  Powers  on  Jury  Commissioners. — But  that  the 
state  law  confers  on  the  jury  commissioners  judicial  powers  in  the  selection  of 
citizens  for  jury  service,  is  no  sufficient  ground  for  holding  such  statute  to  be  in 
conflict  with  the  fourteenth  amendment  where  it  is  not  shown  or  pretended  that 
the  accused  was  subjected  to  any  other  or  different  treatment,  in  respect  to  that 
feature  of  the  statute,  than  that  which  prevails  in  other  cases  or  on  the  trial  of 
white    citizens.^'* 

Presumption  That  Officers  Will  Disregard  Discriminatory  State  Law. 
See  ante,  "Effect  upon  vState  Constitutions  and  Laws,"  II,  D. 

c.  Right  of  Negroes  to  Testify  as  Witnesses — The  right  of  negroes  to  make 
and  enforce  contracts,  to  sue,  be  parties,  and  give  evidence  is  guaranteed  by  § 


80.  But  forbids  discrimination  on  ac- 
count of  race  or  color — Ncal  v.  Delaware, 
10.-?  U  S  ".70,  394,  26  L.  Ed.  567;  Virginia 
V  Rives,  ]00  U.  S.  313,  321,  25  L-  Ed.  667; 
Bush  V.  Kentucky.  107  U.  S.  110,  117,  27 
E.  Ed.  354;  Strauder  v.  West  Virginia,  100 
U.  S.  303.  25  L.  Ed.  664:  Ex  parte  Vir- 
ginia. 100  U.  S.  339.  25  L.  Ed.  676;  Gibson 
t'.  Mississippi,  162  U.  S.  565,  40  L.  Ed. 
1075;  Tarrance  v.  Florida,  188  U.  S.  519, 
520,  47  L.  Ed.  572;  Martin  v.  Texas,  200 
U.  S.  316,  50  L.  Ed.  497;  Carter  v.  Texas, 
177  U.  S.  442,  44  L.  Ed.  839;  Rogers  v. 
Alabama,  192  U.  S.  226,  231,  48  L.  Ed. 
417. 

81.  Same.— Bu?h  v.  Kentucky,  107  U.  S. 
110,  ITS.  27  L.  Ed.  354:  Neal  z'.  Delaware, 
103  U.  S.  370,  26  L.  Ed.  567;  Strauder  7j. 
West  Virginia,  100  U.  S.  303,  25  L.  Ed. 
664;  Virginia  v.  Rives,  100  U.  S.  313,  321, 
25  L.  Ed.  667;  Ex  parte  Virginia,  100  U. 
S  339,  25  L.  Ed.  676;  Gibson  v.  Missis- 
sippi,  162  U.  S.  565,  40  L.  Ed.  1075. 

82.  Forbids  discrimination  in  the  ad- 
ministration of  the  law. — Martin  z'.  Texas, 
200  U.  S.  316,  319,  50  L.  Ed.  497:  Neal  7'. 
Delaware,  103  U.  S.  370,  397.  26  L.  Ed. 
567;  Ex  parte  Virginia,  100  U.  S.  339, 
346,  25  L.  Ed.  676;  Bush  v.  Kentucky,  107 
U.  S.  110,  117,  119,  27  L.  Ed.  354:  Carter 
V.  Texas,  177  U.  S.  442,  44  L.  Ed.  839; 
Virginia  v.  Rives,  100  U.  S.  313.  25  L.  Ed. 
667;  Civil  Rights  Cases,  109  U.  vS.  3,  13, 
17,  27  L.   Ed.  835;  Yick  Wo  v.  Hopkins, 


118  U.  S.  356,  373,  374,  30  L.  Ed.  220; 
Soon  King  v.  Crowley,  113  U.  S.  703,  711, 
28  L.  Ed.  1145;  Crowley  v.  Christensen. 
137  U.  S.  86,  92,  34  L.  Ed.  620;  Strauder 
z'.  West  Virginia,  100  U.  S.  303,  311,  25 
L.  Ed.  664;  Rogers  v.  Alabama,  192  U. 
S.  226,  231,  48  L.  Ed.  417:  United  States  V. 
Reese,  92  U.  S.  214,  23  L.  Ed.  563:  Gibson 
v.  Mississippi,  162  U.  S.  565,  40  L.  Ed. 
1075;  Tarrance  v.  Florida.  188  U.  S.  519, 
520.  47  L.   Ed.   572. 

83.  Same. — Strauder  v.  West  Virginia, 
100  U.   S.  303.  25   L.   Ed.  664. 

84.  Law  conferring  judicial  powers  on 
jury  commissioners. — Murray  z'.  Louisiana, 
163  U.   S.   101,   108.  41   L.    Ed.  87. 

Mississippi  constitution  and  laws. — 
Those  sections  of  the  constitution  of  Mis- 
sissippi of  1890  relating  to  elections  and 
to  the  qualifications  and  registration  of 
electors,  and  to  the  qualifications  and  se- 
lection of  jurors,  and  the  provisions  of 
the  Code  of  1892  enacted  pursuant  thereto, 
do  not  on  their  face  discriminate  against 
the  negro  race;  and  it  not  being  shown 
that  there  was  any  discrimination  'n 
their  actual  administration,  but  only 
that  such  discrimination  is  possible,  the 
same  are  held  not  to  conflict  with  the 
fourteenth  amendment  of  the  federal  con- 
stitution. Williams  t'.  Mississippi,  170  U. 
S.  213.  225,  42  L.  Ed.  1012,  distinguishing 
YicV  Wn  z:  Hopkins,  118  U.  S.  356,  30 
L.    Ed.   220. 
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1977  of  the  Revised  Statutes  of  the  United  States. ^-^ 
d.    Discrimination  in  Punislnnents. — See  the  title  Coxstitutional  Law, 

5.  Equal  Rights  as  to  Bknefits  and  Burdens  of  Taxation. — The  benefits 
and  burdens  of  pubhc  taxation  must  be  shared  by  citizens  without  any  discrimi- 
nation against  any  class  on  account  of  their  racc^** 

6.  Expenditure:  of  Sciiooi,  Funds;  Skparatf  Schools  for  the  Races. — 
While  the  benefits  and  burdens  of  public  taxation  must  be  shared  by  citizens  with- 
out discrimination  against  any  class  on  account  of  their  race,  the  education  of  the 
people  in  schools  maintained  by  state  taxation  is  a  matter  belonging  to  the 
respective  states,  and  any  interference  on  the  part  of  federal  authority  with  the 
management  of  such  schools  cannot  be  justified  except  in  the  case  of  a  clear  and 
unmistakable  disregard  of  rigb.ts  secured  by  the  supreme  law  of  the  land.^" 

7.  Right  to  Occupy  Saime  Coach  or  Compartment. — A  law  which  au- 
thorizes or  requires  the  separation  of  the  two  races  in  public  conveyances  is  not 
obnoxious  to  the  fourteenth  amendment  as  imposing  a  badge  of  inferiority  upon 
the  colored  race  and  denying  to  the  members  thereof  equal  civil  rights.^* 

Under  Special  Act  Granting  Corporate  Privileges  in  District  of  Colum- 
bia.— But  under  an  act  of  congress  passed  in  18C3,  which  gave  certain  privi- 
leges to  a  railroad  corporation  in  the  District  of  Columbia,  and  which  enacted  also 
that  "no  person  shall  be  excluded  from  the  cars  on  account  of  color,"  it  was 
held  that  this  meant  that  persons  of  color  should  travel  in  the  same  cars  that  white 
ones  did,  and  along  with  them  in  such  cars ;  and  that  the  enactment  was  not  sat- 
isfied by  the  company's  providing  cars  assigned  exclusively  to  people  of  color, 
though  they  were  as  good  as  those  which  they  assigned  exclusively   for  white 


85.  Exclusion  of  negro  witnesses  as 
making  a  cause  "affecting"  civil  rights 
within  jurisdiction  of  federal  circuit  court. 

— The  exclusion,  in  accordance  with  the 
state  law,  of  negro  witnesses  upon  the 
trial  of  a  white  person  charged  with  the 
murder  of  a  negro  was  held  not  to  be  a 
cause  "affecting"  the  civil  rights  of  the 
negroes  excluded,  or  of  the  negro  mur- 
dered, within  that  provision  of  the  Civil 
Rights  Bill  of  April  9,  1866,  giving  juris- 
diction to  the  federal  circuit  court  in 
all  cases  civil  and  criminal  "affecting"  per- 
sons who  were  denied,  or  who  could  not 
enforce  in  the  courts  of  the  state  or  lo- 
cality where  they  might  be,  any  of  the 
rights  given  by  that  act,  among  which 
was  the  right  to  give  evidence  and  to  have 
full  and  eciual  benefit  of  all  laws  and  pro- 
ceedings for  the  security  of  person  and 
property  as  was  enjoyed  by  wliite  citizens. 
Blyew  V.  United  States,  13  Wall.  581,  20 
L.  Ed.  638,  following,  as  to  the  construc- 
tion of  the  word  "affecting,"  United  States 
V.    Ortega,    11    Wheat.    467,    6    L.    Ed.    .521. 

86.  Equality  as  to  benefits  and  burdens 
of  taxation. — Gumming  v.  County  Board  of 
Education,  175  U.  S.  528,  545,  44  L.  Ed. 
262.  See,  also,  the  titles  CONSTITU- 
TIONAL  LAW;    TAXATION. 

87.  Unequal  distribution  of  school  funds. 
— Gumming  v.  County  Board  of  Educa- 
tion,   175   U.    S.   52S,    545.    44   L.    Ed.    262. 

Suspension  of  colored  high  school;  in- 
junction; action  of  state  court. — A  deci- 
sion of  a  state  court  of  last  resort,  deny- 
ing a  petition  for  an  injunction  to  restrain 
a  city  board  of  education  from  maintain- 
ing  a    high    school    for    wliite    girls,    said 
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petition  being  based  upon  the  ground  that, 
for  economic  reasons,  namely,  to  afford 
primary  educational  advantages  to  a  great 
number  of  colored  children,  the  board, 
while  maintaining  said  high  school  for 
•white  girls,  had  suspended  temporarily  the 
only  colored  high  school  in  the  city,  was 
not,  within  the  meaning  of  the  fourteenth 
amendment,  a  denial  to  the  plaintiffs,  who 
were  persons  of  color  and  taxpayers 
within  said  city,  the  equal  protection  of 
the  laws  or  of  any  privileges  belonging 
to  them  as  citizens  of  the  United  States. 
Gumming  v.  County  Board  of  Education, 
175  U.  S.  528,  545,  44  L.  Ed.  262. 

88.  Separate  coach  laws. — Plessy  v.  Fer- 
guson. 163  U.  S.  537,  41  L.  Ed.  256;  Ghe.s- 
apeake,  etc.,  R.  Go.  v.  Kentucky,  179  U. 
S.    388.   39.5,    45    L.    Ed.    244. 

Separate  coach  law;  interstate  com- 
merce.— As  to  whether  a  state  law  per- 
mitting or  requiring  the  separation  of  the 
races  into  different  coaches  or  compart- 
ments by  public  carriers  is  a  violation  of 
the  interstate  commerce  clause  of  the 
federal  constitution,  see  Hall  z'.  DeCuir, 
95  U.  S.  485,  24  L.  Ed.  547;  Louisvill'-. 
etc.,  R.  Co.  V.  Mississippi,  133  U.  S.  587, 
33  L.  Ed.  784;  Chesapeake,  etc.,  R.  Co.  C/. 
Kentucky,  179  U.  S.  388.  45  L.  Ed.  244. 
Sec,  also,  the  title  INTERSTATE  AND 
FOREIGN   COMMERCE. 

Whether  congress,  in  the  exercise  of 
its  power  to  regulate  commerce  among 
the  several  states,  may  not  pass  a  law 
regulating  rights  of  persons  in  public 
conveyance  passing  from  one  state  to  an- 
other, undecided.  Civil  Rights  Cases,  lOd 
U.   S.   3,   19,  27   L.   Ed.   835. 


834  CIVIL  RIGHTS. 

persons,  and  were,  in  fact,  the  very  c:u3  wLicIi,  at  certain  times,  were  assigned 
exclusiveH    to   white  persons. ^'^ 

Determination  of  Race  of  Parliciilar  Individual. — The  question  of  the 
proportion  of  colored  blood  necessary  to  constitute  a  colored  person,  as  dis- 
tinguished from  a  while  person,  is  one  to  be  determined  under  the  laws  of  each 
statc^Jo 

8.  Equai,  Enjoyment  of  thk  Acco:vIMOdations  and  I'Riviivr^GEs  of  Inns, 
Theatres,  etc. — Whetlier  die  right  to  enjoy  equal  acconimodation  and  privi- 
leges in  all  inns,  public  conve}ances,  and  places  of  amusement,  is  one  of  tlie  es- 
sential rights  of  the  citizen  under  the  fourteenth  amendment  which  no  state  can 
aVridge  was  expressly  left  undecided  in  the  Civil  Rights  Cases,  109  U.  S.  3,  49, 
27  L.  Ed.  835,  the  determination  of  that  question  not  being  necessary  to  a  de- 
cision of  the  cases  before  the  court,  the  discrimination  there  complained  of  having 
reference  solely  to  the  action  of  individuals,  and  not  to  any  provision  embodied 
in  a  state  law,  or  to  infringement  by  any  person  acting  pursuant  to  or  in  the  admin- 
istration of  any  law  of  the  state. '^^ 

9.  Right  to  Practice  Law. — The  right  to  control  and  regulate  the  granting 
of  license  to  practice  law  in  the  courts  of  a  state  is  one  of  those  powers  which 
were  not  transferred  for  their  proteclion  to  the  federal  government,  and  its  exer- 
cise is  in  no  manner  governed  or  controlled  by  citizenship  of  the  United  States  in 
the  party  seeking  the  license. ''- 

G.  Of  the  Form  and  Manner  of  Protection — 1.  Generally. — Congress 
is  authorized  to  enforce  the  prohibitions  contained  in  the  thirteenth,  fourteenth 
and  fifteenth  amendments  by  appropriate  legislation.  Some  legislation,  therefore, 
is  contemplated  to  make  the  amcndiucnts  fully  effective. ^^  ^{^q  form  and  man- 
ner of  that  protection  may  be  such  as  congress,  in  the  legitimate  exercise  of  its 
legislative  discretion,  shall  provide,  and  may  be  varied  to  meet  the  necessities  of 
a  particular  right. ^-^  V\'hatever  legislation  is  appropriate — that  is,  adapted  to 
carry  out  the  objects  the  amendments  liave  in  view — whatever  tends  to  enforce 
submission  to  the  prohibitions  they  contain,  and  to  secure  to  all  persons  the  en- 
joyment of  perfect  equality  of  civil  rights,  and  the  equal  protection  of  the  laws 
against  state  denial  or  invasion,  if  not  proliibited,  is  within  the  domain  of  con- 
gressional power-^^ 

2.  Must  Be  Predicated  upon,  and  Corrective  of,  State  Infringement. — 
The  Fourteenth  Amendment. — In  all  those  cases  where  the  constitution,  and 
particularly  the  fourteentli  amendment,  seeks  to  protect  the  rights  of  the  citi- 
zen against  discriminative  and  unjust  laws  of  the  state  by  prohibiting  such  laws. 

89.  Under  act  granting  corporate  privi-  that  state,  to  grant  to  a  woman  a  license 
leges  in  District  of  Columbia. — Railroad  to  practice  law  in  the  courts  of  that  state 
Co.  V.  Brown,  17  Wall.  445,  21  L,.  F,d.  is  no  infringement  of  her  rights  under 
675.  the  fourteenth  amendment,  nor  under  any 

90.  Determination  of  race. — Plessv  If.  other  provision  of  the  constitution  of  the 
Ferguson,   163  U.   S.   5P,7.  41    L.   Ed.  256.  United   States.   Bradwell   v.   The   State,   16 

91.  Equal    enjoyment    of    privileges    of       Wall.   t?.0,   139.   21   L.   Ed.   442. 

inns,  etc.;  powers  of  congress. — As  to  the  93.  Enforcement;  some  legislation  con- 
constitutionality  of  those  sections  of  the  templated. — Ex  parte  Virginia,  100  U.  S. 
Civil  Rights  Act  of  March  1,  1875,  which  ;!39.  345,  25  L.  Ed.  676. 
were  intended  to  prohibit  and  punish  in-  94.  Form  and  manner  of  protection. — 
dividual  denial  of  equal  rights  to  the  ar-  United  States  %•.  Reese,  92  U.  S.  214,  23 
commodations  and  privileges  of  inns,  L.  Ed.  563;  Virginia  z'.  Rives,  100  U.  S. 
theatres,  etc.,  see  post,  "Must  Be  Pred-  313,  25  L.  Ed.  667;  Ex  p?rte  Virginia,  100 
icated  upon,  and  Corrective  of.  State  In-  U.  S.  339,  25  L.  Ed.  676;  Straud^-r  v.  West 
frincrement,"    II,   G,  2.  Virginia,  100  U.  S.  303.  311.  25  L.  Ed.  664; 

92.  Right  to  practice  law.— Bradwell  v.  Logan  v.  United  States,  144  U.  S.  263,  283, 
The  State.  16  Wall.  130,  139,  21  L.  Ed.'  36  \.  Ed.  4'^9;  Motes  v.  United  States, 
442.  178    U.    S.    458.    462,   44   L.    Ed.    1150.      See, 

Denial    of    licence    no    infringeinent    of  also,  ante,  "Form  and   Manner  of  Protec- 

rights  secured   by  fourte-nth  amendment.  tion,"   T,  B.  et  seq. 

— The    refusal    of    the    suprcisie    cou'r    ci  95.     Same. — Ex    parto    ^'i^ginia,    100    U 

Illinois,    in    accordance    with    the    laws    of  S.   339,   345,   25    L.   Ed.    676. 
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it  is  not  individual  offenses,  but  abrogation  and  denial  of  rights  by  state  laws  or 
by  persons  representing  the  state  and  acting  under  state  authority,  which  it 
denounces,  and  for  which  it  clothes  congress  with  the  power  to  provide  a  proper 
remedy.  The  legislation  which  congress  is  authorized  to  enact  in  this  behalf, 
therefore,  is  not  general  legislation  upon  the  rights  of  the  citizen,  intended  to 
prevent  or  redress  individual  wrongs  perpetrated  upon  one  citizen  by  another, 
for  those  are  matters  within  the  domain  of  state  legislation,  and  as  to  them  the 
citizen  must  look  to  the  state  for  his  protection,  but  corrective  legislation;  that 
is,  such  as  may  be  necessary  and  proper  for  counteracting  such  laws  as  the  states- 
may  adopt  or  enforce,  and  which,  by  the  amendment,  they  are  prohibited  from 
making  or  enforcing,  or  such  acts  as  the  states,  acting  through  their  adminis- 
trative officers,  ma>  commit  or  take,  and  which  by  the  amendment  they  are  pro- 
hibited from  committing  or  taking.  In  other  words,  this  amendment  does  not 
authorize  congress  to  enact  a  municipal  code  for  the  regulation  and  protection  of 
private  rights  within  the  states,  but  to  provide  modes  of  redress  against  the  opera- 
tion of  state  laws  and  the  action  of  state  officers  executive  or  judicial;  and  the 
remedy  provided  must  be  predicated  upcn  and  directed  to  the  correction  of  tliat 
wrong,  or  it  cannot  be  sustained   by  the   fourteenth  amendment. ^^^ 

Not  Authorized  to  Correct  Individual  Wrongs. — "The  wronf^ful  act  of 
an  individual,  unsupported  by  an>  such  authority,  is  simply  a  private  wronf.  or 
a  crime  of  that  individual;  an  invasion  of  the  rights  of  the  injured  partv.^'i't  is 
true,  whether  they  affect  his  person,  his  property,  or  his  reputation:  but  if  not 
sanctioned  in  some  way  by  the  state,  or  not  done  under  state  authority,  his  rio-hts 
remain  in  full  force,  and  may  presumably  be  vindicated  by  resort  to  the  laws 
of  the  state  for  redress."''^  When  the  state  has  been  guilty  of  no  violation  of  its 
provisions;  when  it  has  not  made  or  enforced  any  law  abridging  the  privileges 
or  immunities  of  citizens  of  the  United  States ;  when  no  one  of  its  departments 
has  deprived  any  person  of  life,  liberty  or  property  without  due  process  of  law, 
or  denied  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws; 
when,  on  the  contrary,  the  laws  of  the  state,  as  enacted  by  its  legislative,  and 
construed  by  its  judicial,  and  administered  by  its  executive  departments,  reco"-- 
nize  and  protect  the  rights  of  all  persons,  the  fourteenth  amendment  imposes  no 
duty  and  confers  no  power  upon  congress. ^^ 


96.  Legislation    must    be    corrective    in 

character.— Civil  Rights  Cases,  109  U.  S. 
3,  11,  13.  17,  27  L.  Ed.  83.5;  In  re  Rahrer, 
l-4()  U.  S.  .")4.5.  .554,  35  L.  Ed.  57;;;;  United 
States  r.  Harris.  106  U.  S.  629,  638,  27  L. 
Ed.  290;  United  States  v.  Crnik.shank,  92 
U.  S.  542,  555,  23  L.  Ed.  58S;  Virginia  f. 
Rives.  100  U.  S.  313,  25  L.  Ed.  667;  Logan 
r.  United  States,  144  U.  S.  263,  36  L.  Ed. 
429;  James  v.  Bowman,  190  U.  S.  127,  17 
L.  Ed.  979;  Hodges  v.  United  States,  203 
U.  S.   ].   14,   51   L.    Ed.   65. 

97.  Not  authorized  to  redress  individual 
wrongs.— Civil  Rights  Cases,  109  U.  S. 
3.   17,   27   L.    Ed.   83'^5. 

98.  Same.— United  States  v.  Karris,  106 
U.  S.  629,  639.  27  L-  Ed.  290;  Civil  Rights 
Cases,    109   U.    S.    3,    13,   27    L.    Ed.   835. 

Indictment;  sufficiency. — An  indictment 
which  alleges  tlie  intent  of  the  defend- 
ants to  have  been  to  prevent  and  hinder 
certain  citizens,  of  African  descent  and 
persons  of  color,  in  the  free  exercise  and 
enjoyment  of  their  several  rights  and 
privileges  to  the  full  and  equal  benefit  of 
all  the  laws  and  proceedings  enacted  or 
ordained  by  the  state  of  T^ouisiana  and 
by  the  United  States,  and  then  and   there 


being  in  force  in  the  state  of  Louisiana 
for  the  security  of  their  respective  per- 
sons and  property,  and  then  and  there 
enjoyed  by  white  persons,  citizens  of  the 
state  of  Louisiana  and  of  the  United 
States,  for  the  protection  of  persons  and 
property  of  said  white  citizens,  is  nothing 
more  than  a  charge  that  the  defendants 
conspired  to  prevent  certain  of  the  United 
States,  being  within  the  state  of  Louisi- 
ana, from  enjoying  the  equal  protection  of 
the  laws  of  that  state  and  of  the  United 
States;  and  since  it  does  not  allege  a  de- 
nial of  the  right  upon  the  part  of  the 
state,  but  only  upon  the  part  of  individ- 
uals, it  does  not  state  a  case  which  can 
be  enforced  by  the  United  States  under 
the  enforcement  act  of  May  31,  1870. 
United  States  7'.  Cruikshank.  92  U.  S.  542, 
554.   23   L.    Ed.   588. 

Section  5519  of  the  revised  statutes. — 
Section  5519  of  the  Revised  Statues,  pro- 
viding for  the  puni'^hment  of  any  two  or 
more  persons  combining  or  conspiring  to 
deprive  any  person  of  the  equal  protec- 
tion of  the  laws,  was  not  limited  to  take 
effect  only  in  case  the  state  should 
abridge    the    privileges    or    immunities    of 
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Same — Limitations  of  Doctrine. — These  remarks  do  not  apply  to  those 
cases  in  which  congress  is  clothed  with  direct  and  plenary  powers  of  legislation 
over  the  whole  subject,  accompanied  with  an  express  or  implied  denial  of  such 
power  to  the  states,  as  in  the  regulation  of  commerce  with  foreign  nations,  among 
the  several  states,  and  with  the  Indian  tribes,  the  coining  of  money,  the  establish- 
ment of  post  offices  and  post  roads,  the  declaring  of  war,  etc.  In  these  cases 
congress  has  power  to  pass  laws  for  regulating  the  subjects  specified  in 
every  detail,  and  the  conduct  and  transactions  of  individuals  in  respect  thereof. 
But  where  a  subject  is  not  submitted  to  the  general  legislative  power  of  con- 
gress, but  is  only  submitted  thereto  for  the  purpose  of  rendering  effective  sonic 
prohibition  against  particular  state  legislation  or  slate  action  in  reference  to  that 
subject,  the  power  given  is  limited  by  its  object,  and  any  legislation  by  congres^- 
in  the  matter  must  necessarily  be  corrective  in  its  character,  adapted  to  counteract 
and  redress  the  operation  of  such  prohibited  state  laws  or  proceedings  of  state 
officers. ^^ 

The  whole  scope  and  effect  of  this  series  of  decisions  is  that  while  certain 
fundamental  rights,  recognized  and  declared,  but  not  granted  or  created,  in 
some  of  the  amendments  to  the  constitution  are  thereby  guaranteed  only  against 
violation  or  abridgment  by  the  United  States,  or  by  the  states,  as  the  case  ma\ 
be,  and  cannot  therefore  be  affirmatively  enforced  by  congress  against  unlawful 
acts  of  individuals;  yet  that  every  right,  created  by,  arising  under  or  dependent 
upon  the  constitution  of  the  United  States  may  be  protected  and  enforced  by 
congress  by  such  means  and  in  such  manner  as  congress,  in  the  exercise  of  the 
correlative  duty  of  protection,  or  of  the  legislative  powers  conferred  upon  it  by 
the  constitution,  may  in  its  discretion  deem  most  eligible  and  best  adapted  to 
attain  the  object.^ 

The  Fifteenth  Amendment. — What  has  been  said  of  the  fourteenth  amend- 


citizens  of  the  United  States,  or  deprive 
any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  or  deny  to 
any  person  the  equal  protection  of  the 
laws.  It  applied,  "no  matter  how  well  the 
state  might  have  performed  its  duty. 
Under  it,  private  persons  were  liable  to 
punishment  for  conspiring  to  deprive  any 
one  of  the  equal  protection  of  the  laws 
enacted  by  the  state.  Said  section  was 
not,  therefore,  warranted  by  the  thirteenth, 
fourteenth,  or  fifteenth  amendment,  nor 
by  any  other  provision  of  the  federal  con- 
stitution, and  was,  therefore,  unconstitu- 
t'onal  and  void.  United  States  v.  Har- 
ris, 106  U.  S.  629,  639,  27  L.  Ed.  290; 
Baldwin  v.  Franks,  120  U.  S.  678,  685,  30 
L.  Ed.  766.  See.  also,  Logan  v.  United 
States,  144  U.  S.  263,  290,  36  L.  Ed.  429. 

Nor  is  it  good  for  the  punishment  of 
those  who  conspire  to  deprive  aliens  of 
the  rights  guaranteed  to  them  in  a  state 
by  the  treaties  of  the  United  States.  This 
statute,  considered  as  a  statute  punishing 
conspiracies  in  a  state,  is  not  separable, 
for  in  that  connection  it  has  no  parts 
within  the  meaning  of  the  rule.  Whether 
it  is  separable,  po  that  it  can  be  enforced 
in  a  territory,  though  not  in  a  state,  is  a 
question  not  decided.  Baldwin  v.  Franks, 
120   U.    S.   678,   685,   30   L.   Ed.   766. 

Sections  1  and  2  of  the  Civil  Rights  Act 
of  March  1,  1875. — Sections  1  and  2  of  the 
Civil  Rights  Acts  passed  March  1,  1875, 
which  provided,  in  substance,  that  all  per- 
sons within  the  jurisdiction  of  the  United 


States  shall  be  entitled  to  full  and  equal 
enjoyment  of  the  accommodations  and 
privileges  of  inns,  theaters,  and  public 
conveyances,  etc.,  without  discrimination 
on  account  of  race,  color  or  previous  con- 
dition of  servitude,  and  which  impose 
penalties  upon  any  person  guilty  of  viola- 
tion of  the  same,  find  no  countenance 
of  authority  in  either  the  thirteenth  or 
fourteenth  amendments  of  the  constitu- 
tion, and  so  far  as  their  operation  in  the 
several  states  is  concerned,  they  are  in 
contravention  of  the  tenth  amendment  of 
the  constitution,  and  void.  Civil  Rights 
Cases.  109  U.  S.  3,  15,  25,  27  L.  Ed.  835. 

Whether  these  sections  are  valid  as  ap- 
plied to  the  territories.  District  of  Co- 
lumbia, and  other  places  subject  to  the  ex- 
clusive jurisdiction  of  the  federal  govern- 
ment, undecided.  Civil  Rights  Cases,  109 
U.  S.  3,  19,  27  L.  Ed.  835. 

Revised'  Statutes,  §§  1977,  1978,  1979, 
5508,  5510.— In  so  far  as  §§  1977,  1978, 
1979,  5508,  5510.  of  the  Revised  Statutes, 
undertake  to  prohibit  and  punish  wron;:^'^ 
perpetrated  within  the  states  by  individ- 
als  as  individuals,  they  cannot  be  sus- 
tained upon  the  authority  of  the  for- 
teenth  and  fifteenth  amendments.  Hodges 
V.  United  States,  203  U.  S.  1,  14,  51  L. 
Ed.   65. 

99.  Limitations  of  doctrine. — Civil 
Rights  Cases,  109  U.  S.  3,  18,  27  L.  Ed. 
835. 

1.  Logan  v.  United  States,  144  U.  S 
263,   293.   36   L.    Ed.    429. 


CIVIL  RIGHTS. 


837 


ment  is  equally  true  of  the  fifteenth.  Its  prohibitions  arc  directed  to  state  action, 
and  the  appropriate  legislation  which  congress  is  authorized  to  enact  pursuant 
thereto  must  be  predicated  upon,  and  confined  to  the  correction  of,  the  denial 
of  the  right  to  vote  by  state  law  or  by  officers  acting  for  and  under  state  au- 
thority.2 

3.  Must  Be  Limited  to  the  Prevention  and  Redress  oe  Discrimination 
UPON  THE  Prohibited  Grounds. — The  appropriate  legislation  which  congress  is 
authorized  to  enact  for  the  enforcement  of  the  prohibitions  contained  in  the  four- 
teenth and  fifteenth  amendments  must  be  limited  to  the  prevention  and  punish- 
ment of  those  discriminations  which  come  within  the  inhibitions  of  those 
amendments.3  Thus  the  power  of  congress  to  legislate  at  all  upon  the  subject  of 
voting  at  state  elections  rests  upon  the  fifteenth  amendment,  and  the  "appropriate 
legislation,"  which  it  is  authorized  to  enact  for  the  purpose  of  enforcing  the  pro- 
visions of  that  amendment,  is  limited  to  that  which  is  necessary  to  prevent  dis- 
crimination on  account  of  race,  color,  or  previous  condition  of  servitude.  A 
statute  which  goes  beyond  this  and  undertakes  to  impose  penalties  for  every 
wrongful  refusal  to  receive  the  votes  of  qualified  electors  at  state  elections  is  un- 
constitutional and  void.^ 

Indictment  Must  Charge  Discrimination  on  Account  of  Race,  or  Color, 
etc. — An  indictment  which  fails  to  charge  that  the  discrimination  was  on  ac- 
count of  race,  color,  or  previous  condition  of  servitude,  cannot  be  sustained  un- 
der the   fifteenth   amendment.^ 

4.  May  Act  Directly  upon  State  Oeeicer  or  Acent;  Indictment  of  the 
Individual. — Congress  has  power  to  enforce  the  inhibitions  of  the  fourteenth 
and  fifteenth  amendments  by  appropriate  legislation.  Such  legislation  must  act, 
not  upon  the  abstract  thing  denominated  a  state,  but  upon  the  persons  who  are 
its  agents  in  the  denial  of  the  rights  which  were  intended  to  be  secured.     Thus 


2.  Legislation  enforcing  the  fifteenth 
amendment. — James  v.  Bowman,  190  U. 
S.  127.  139.  47  L.  Ed.  979;  United  States 
v.  Reese,  92  U.  S.  214,  217,  23  L.  Ed.  563; 
Hodges  V.  United  States,  203  U.  S.  1,  14, 
51   L.   Ed.   65. 

Revised  Statutes,  §  5507.  unconstitu- 
tional.— Therefore  J?  5507  of  the  Revised 
Statutes,  which  on  its  face  purports  to  be 
an  exercise  of  the  power  conferred  upon 
congress  by  the  fifteenth  amendment,  and 
which  declares  a  punishment  upon  any 
one  who  by  means  of  bribery  attempts  to 
hinder,  control  or  intimidate  others  from 
exercising  the  right  to  vote  guaranteed 
by  the  fifteenth  amendment,  is  unconsti- 
tutional and  void,  since  it  attempts  to 
prevent  and  punish,  not  state,  but  individ- 
ual action.  Tames  v.  Bowman,  190  U.  S. 
127.  47  L.  Ed.  979. 

Nor  can  such  section  be  sustained  under 
any  general  power  of  congress,  since  upon 
its  face  it  not  only  purports  to  have  been 
enacted  pursuant  to  the  authority  of  the 
fifteenth  amendment,  but  extends  to  the 
prevention  and  punishment  of  bribery  at 
all  elections,  state  as  well  as  federal,  and 
it  would  be  judicial  legislation  for  tlie 
court  to  attempt  to  sustain  it  under  the 
general  powers  of  con.gress  and  restrict 
its  operation  to  the  bribery  of  voters  at 
only  tliose  elections  which  are  under  the 
general  power  of  congress  to  regulate. 
James  v.  Bowman,  190  U.  S.  127,  47  L. 
Ed.    979. 

3.  Limited  to  prevention  of  discrimina- 


tion   upon     prohibited     grounds.— United 

States  v.  Reese.  92  U.  S.  214,  23  L.  Ed. 
563;  James  v.  Bowman,  190  U.  S.  127  47 
L.   Ed.   979. 

4.  Same. — United  States  v.  Reese,  92 
U.  S.  214.  218,  23  L.  Ed.  563;  James  v. 
Bowman,   190   U.  S.  127,  47   L.    Ed.   979. 

The  third  and  fourth  sections  of  the  act 
of  May  31,  1870  (16  Stat.  140),  not  being 
confined  in  their  operation  to  unlawful 
discrimination  on  account  of  race,  color, 
or  previous  condition  of  servitude,  are  be- 
yond the  limit  of  the  fifteenth  amendment, 
and  unauthorized.  United  States  v.  Reese, 
92   U.   S.   214.   23   L.    Ed.   563. 

As  these  sections  are  in  general  lan- 
guage broad  enough  to  cover  wrongful 
acts  without  as  well  as  witliin  the  consti- 
tutional jurisdiction,  and  cannot.be  limited 
by  judicial  construction  so  as  to  make 
them  operate  only  on  that  which  con- 
gress may  rigjufully  prohibit  and  punish, 
it  is  held,  that  congress  has  not  provided 
by  "appropriate  legislation"  for  the  pun- 
ishment of  an  inspector  of  a  municipal 
election  for  refusing  to  receive  and  count 
at  such  election  the  vote  of  a  citizen  of 
the  United  States  of  African  descent. 
United  States  v.  Reese.  92  U.  S.  214,  23 
L.  Ed.  563.  See,  also,  James  r.  Bowman, 
190  U.  S.  127,  47  L.  Ed.  979,  rcaflfirming 
this   principle. 

5.  Indictment  under  fifteenth  amend- 
ment.— United    States    v.    Reese,   92    U.    S. 
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it  may  punish  by  indictment  individual  officers  and  agents  charged  with  the  ad- 
ministration of  laws  unobjectionable  in  themselves  when  such  officers  and  agents 
have  been  guilty  of  discrimination  in  the  enforcement  of  those  laws.*' 

5.  Legislation  Restrictive  of  State  Power. — Nor  does  it  make  any  dif- 
ference that  such  legislation  is  restrictive  of  what  the  state  might  have  done  before 
the  constitutional  amendment  was  adopted.  The  prohibitions  of  the  fourteenth 
amendment  are  directed  to  the  states,  and  they  are  to  a  degree  restrictions  o.f 
state  power.  It  is  these  which  congress  is  empowered  to  enforce,  and  to  enforce 
against  state  action  however  put  forth,  whether  that  action  be  executive,  legis- 
lative or  judicial.     Such  enforcement  is  no  invasion  of  state  sovereignty."^ 

6.  By  Conferring  Jurisdiction  upon  the  Federal  Courts. — See.  generally, 
the  title  Courts.  See,  also,  ante.  "Civil  Actions ;  Jurisdiction  of  Federal  Circuit 
Courts,"  I,  B,  3,  et  seq. 

Cause  "Affecting"  Civil  Eights. — As  to  what  constitutes  a  cause  "affecting" 
persons  unable  to  enloice  tlieir  rights  in  the  courts  of  the  state  or  locality  within 
the  meaning  of  the  act  of  April  9,  1866  (14  Stat,  at  L.),  see  ante,  "Right  of  Ne- 
groes to  Testify  as  Witnesses."   II.   F.  4,  c. 

7-  Removal  of  Cause  to  Federal  Court — a.  Goicrally;  Constitutionality  of 
§  641  of  the  Revised  Statutes. — One  appropriate  manner  of  extending  protection 
to  a  party  and  securing  to  him  the  enjoyment  of  his  civil  rights  and  immunities 
is  a  law  providing  for  the  removal  of  his  cause  from  a  state  to  a  federal  court. ^ 
Congress  has  provided  for  such  removal  by  §  641  of  the  Revised  Statutes  when- 
ever in  any  prosecution  or  civil  proceeding  in  a  state  court  the  defendant  can- 
not enforce  any  right  secured  to  him  by  any  law  providing  for  the  equal  civil 
rights  of  the  citizens  of  the  United  States.  Said  section  is  held  to  be  constitu- 
tional.^ 

b.  Persons  Protected  by  §  64T. — Section  641,  as  well  as  the  fourteenth  amend- 
ment of  the  constitution,  is  for  the  benefit  of  all  of  every  race  whose  cases  are 
embraced  by  its  provisions,  and  not  alone  for  the  benefit  of  the  African  race.^"^ 

c.  Section  641  Protects  against  State  Infringement  Only. — Section  641  of  the 
Revised  Statutes  was  intended  to  protect  civil  rights  against  sta'c  infringement, 
and  against  that  alone. ^^ 

d.  Protects  against  Discrimination  by  State  Constitution  or  Laic;  Does  Xot 
Refer  to  Denial  of  Rights  in  the  Course  of  tJie  Trial. — The  denial  or  inability  to 
enforce  in  the  judicial  trilnmals  of  a  state  rights  secured  to  a  defendant  by  any 
law  providing  for  the  equal  civil  rights  of  all  persons  citizens  of  the  United  States, 

214,  23  L.  Ed.  563;  James  v.  Bowman.  190  meaner,    and    be    fined     not      more      than 

U.  S.  127.  139,  47  L.  Ed.  979.  $J.COO,"    examined    and    held    to     be      au- 

6.    Indi-tment  of  the  individual  engaged  thorized  by  the  thirteenth  and  fourteenth 

in  administering  the  law.— Ex  parte   Vir-  amendments     of      the      constitution       Ex 

ginia,    100   U.    S.    339,   25    L.    Ed.   676;   Vir-  parte   Virginia,    100   U.    S.    339,    25    L.    Ed. 

CTinia    v     Rives     100    U     S     313     25    L     Ed.  676. 

6G7;  United  States  v.  keese,  92  U.  s'.  2 1 4',  7.      Legislation     restrictive     of      state's 

23    L.   Ed.  -563.  power. — Ex   parte  \  irginia,   100  U.   S.   339. 

The  section  of  the  act  entitled  "An   act  346.  25  L.   Ed.  676. 

to    protect   all   citizens   in    their    civil    and  8.    Removal   of    cause     an     appropriate 

legal  rights,"  approved  T^Iarch  1.  1875   (18  remedy.— Virginia  v.  Rives,  100  U.  S.  313. 

Stat.,  part  3,   336).  which   enacts   that  "no  S'-   L.   Ed.  667;   Strauder  v.  West  Virginia, 

citizens,  possessing  all  other  qualifications  lOf  U-  S.  303.  311.  25  L.  Ed.  664;  Tennes- 

which   are   or   may   be  prescribed  by   law,  see  v.  Davis.  100  U.  S.  257,  25  L.   Ed.  648. 

shall    be    disqualified     from      service      as  9.  Revised  Statutes,  §  641.  constitutional. 

grand   or   petit  juror  in   any   court   of   the  — Strader    i".    West    Virginia,     100    U.    S. 

United  States  or  of  any  state,  on  account  303,  25  L.  Ed.  664;  Ex  parte  Virginia,  100 

of    race,    color,    or    previous    condition    of  U.  S.  339.  25  L.   Ed.  676. 

servitude;    and   any    officer    or    other   per-  10.     Section    641     protects     persons     of 

son,   charged   with   any   duty  in  the   selec-  every  race. — Kentucky   i'.    Powers,   201    J. 

tion    or   summoning   of   jurors,    who    shall  S.   1,  32.  33.  50  L.   Ed.  633. 

exclude  or  fail  to  summon  any  citizen  for  11.     Section    641    protects    against    state 

the    cause    aforr  -aid,    shall,    on    conviction  infringement  only. — \^irginia  z'.   Rives,   100 

thereof,    be    deemed    guilty    of     a      misde-  U.   S.  313,  25  L.  Ed.  667. 
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of  which  §  641  speaks,  is  primarily,  if  not  exclusively,  a  denial  of  such  rights,  or 
an  inability  to  enforce  them,  resulting  from  the  constitution  or  laws  of  the  state, 
rather  than  a  denial  made  manifest  at  the  trial  of  the  case.  In  other  words,  the 
statute  has  reference  to  a  legislative  denial  or  an  inability  resulting  from  it. 
By  express  requirement  of  the  statute,  die  party  must  set  forth,  under  oath,  the 
facts  upon  which  he  bases  his  claim  to  have  his  case  removed ;  not  merely  his 
belief  that  he  cannot  enforce  his  rights  at  a  subsequent  stage  of  the  proceedings. 
But,  in  the  absence  of  constitutional  or  legislative  impediment,  he  cannot  swear 
before  his  case  comes  to  trial  that  his  enjoyment  of  his  civil  rights  is  denied  to 
him.^-  Thus  where  a  negro  defendant  seeks  a  removal  upon  the  ground  that  he 
is  discriminated  against  in  the  selection  of  grand  and  petit  jurors,  in  that  all 
members  of  his  race  are  excluded  from  such  juries,  the  essential  question  is, 
whether,  at  the  time  the  petition  for  removal  is  filed,  citizens  of  die  African  race, 
otherwise  qualified,  are,  by  reason  of  tlie  state  constitution  and  laws,  excluded 
from  service  on  juries  because  of  their  race  or  color,  and  not  whether  it  is  prob- 
able or  possible  that  there  may  be  a  discrimination  in  the  subsequent  proceedings 
by  the  officers  charged  with  the  selection  or  drawing  of  the  juries.'-^  If  the 
discrimination  complained  of  does  not  result  from  the  constitution  and  laws  of 
the  state,  as  expounded  by  its  highest  judicial  tribunal,  it  cannot  be  made  mani- 
fest until  after  the  prosecution  in  the  state  court  has  begun,  and  in  such  case  the 
catise  is  not  removable  tinder  §  641.^^ 


12.  Section  641  does  not  authorize  re- 
moval fcr  denial  of  rights  in  the  course 
of  the  trial. — Virginia  i\  Kives,  100  U.  S. 
3i;i,  25  L.  Ed.  667;  Ncal  v.  Delaware,  10:j 
U.  S.  370,  393.  26  L.  Ed.  567;  Murray  Z'. 
Louisiana,  163  U.  S.  101,  106.  41  L.  Ed. 
87;  Dubuclet  v.  Louisiana,  103  U.  S.  550, 
26  L.  Ed.  504;  Gibson  v.  Mississippi.  162 
U.  S.  565,  582,  40  L.  Ed.  1075;  Smith  v. 
Mississippi,  162  U.  S.  592,  40  L.  Ed.  1082; 
Williams  v.  Mississippi,  170  U.  S.  21'^,, 
219.  42  L.  Ed.  1012;  Kentucky  v.  Powers, 
201    U.   S.    1.   50    L.    Ed.    (i:j3. 

Discriminntion  by  law;  injunction 
against  sale  of  intoxicants. — Plaintiff 
t'lU-d  a  bill  in  equity  against  the  defendant 
in  the  Iowa  state  courts  under  the  pro- 
visions of  the  statute  of  that  state  re- 
specting the  manufacture  and  sale  of  in- 
toxicating liquors.  The  defendant  filed 
his  petition  for  a  removal  of  the  cause 
into  the  federal  court  under  the  provisions 
of  §  6-11,  alleging,  as  ground  of  removal, 
that  the  law  of  the  state  relating  to  the 
sale  of  intoxicating  liquors,  as  construed 
by  the  supreme  court  of  that  state,  de- 
nied him  the  right  of  trial  by  jury,  and 
otherwise  deprived  him  of  his  equal  civil 
rights  as  guaranteed  by  the  fnurteenth 
amendment  and  the  statutes  enacted  in 
pursuance  thereof.  ,A.fter  the  cause  had 
been  removed,  plaintiff  moved  to  remand 
it  to  the  state  courts,  which  was  done, 
and  from  this  judgment  remanding  the 
case  the  defendant  appealed.  Upon 
appeal  the  decision  below  remanding  the 
cause  to  the  state  court  was  confirmed 
by  a  divided  court.  Schmidt  v.  Cobb, 
119    U.    S.    286,    30    L.    Ed.    321. 

The  denial  of  an  opportunity  to  prove 
race  prejudice  and  the  inability  of  tiie 
accused  to  obtain  a  fair  and  impartial 
trial   by    reason    of    such    prejudice    is    no 


ground  for  removal,  since  such  prejudice, 
if  it  existed,  could  not  be  attributable  to 
the  constitution  and  laws  of  the  state. 
Gibson  r.  Mississippi.  162  U.  S.  565,  585, 
40    L.    Ed.    1075. 

A  denial  of  a  subpoena  duces  tecum 
works  no  injury  and  authorizes  no  re- 
moval where  it  appears  that  the  evidence 
which  the  accused  thereby  sought  to  ob- 
tain did  not  tend  to  show  that  his  rights 
were  denied  by  the  constitution  and  laws 
of  the  state.  Murray  v.  Louisiana,  163 
U.    S.    101,    107.   41    L.    Ed.    87. 

13.  Selection  of  jurors;  whether  dis- 
crimination is  in  the  law  or  in  its  admin- 
istration.— Xeal  V.  Delaware.  103  U.  S. 
370,  387.  26  L.  Ed.  567;  Virginia  v.  Rives, 
100  U.  S.  313,  314,  25  L.  Ed.  667;  Gibson 
V.  Mississippi,  162  U.  S.  565.  40  L.  Ed. 
1075;  Bush  v.  Kentucky,  107  U.  S.  110, 
27  L.  Ed.  354;  Murray  z:  Louisiana.  163 
U.  S.  101.  105.  41  L.  Ed.  87;  Smith  z:  Mis- 
sissippi.   162   U.    S.    592,    40    L.    Ed.    1082. 

14.  No  removal  where  discrimination 
not  manifest  until  after  prosecution  be- 
gins.—Neal  r.  Delaware,  103  U.  S.  370, 
393,  26  L.  Ed.  567;  Gibson  v.  Mississippi, 
162  U.  S.  565.  582,  40  L.  Ed.  1075;  Murray 
V.  Louisiana,  163  U.  S.  101,  41  L.  Ed.  87; 
Smith  z'.  Mississippi,  162  U.  S.  592.  40  L. 
Ed.  10S2;  Kentucky  z:  Powers.  201  U.  S. 
1,  50   L.   Ed.   6;{3. 

Acts  of  officers  not  sufficient  to  au- 
thorize removal. — Tlie  action  of  ohicers 
charged  with  tl;e  drawing  of  juries  in  ex- 
cluding colored  persons  therefrom  because 
of  their  race  does  not  authorize  a  re- 
moval under  this  section  where  it  does 
not  appear  that  they  acted  under  and  by 
virtue  of  the  constitution  and  laws  of  the 
state.  Neal  v.  Delaware,  103  U.  S.  370, 
26   L.    Ed.    567;    Murray  v.   Louisiana,    163 
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Where   There  Have  Been   Several  Trials   in   State   Court.— And   even 

where  there  have  been  several  trials  of  the  cause  in  the  state  courts,  with  appeals 
to  the  state  court  of  last  resort,  the  fact  that  the  accused  was  denied  his  equal 
civil  rights  and  the  equal  protection  of  the  laws  by  the  manner  in  which  the  juries 
were  chosen  and  the  laws  otherwise  administered  upon  such  trials,  is  not  suf- 
ficient to  entitle  him  to  a  removal  where  the  discrimination  and  denial  were 
solely  in  the  administration  of  the  law  and  not  in  the  law  itself. ^-^ 

Same — Eefusal  to  Recognize  Pardon. — The  fact  that  the  state  courts,  upon 
previous  trials  therein,  have  refused  to  recognize  and  give  validity  to  a  pardon, 
granted  to  the  accused  by  that  one  of  two  contestants  for  the  governorship  of 
the  state  who  has  been  recognized  as  the  lawful  and  actual  governor  by  the  exe- 
cutive and  legislative  departments  of  the  federal  government,  does  not  authorize 
a  removal  under  this  section. ^^ 

Discrimination  in  Sentence  Imposed. — Nor  does  this  statute  embrace  a 
case  where  the  alleged  denial  is  in  the  sentence  imposed  by  the  court  or  in  the 
manner  of  executing  the  same.^' 

Does  Not  Embrace  Every  Denial  by  State  Law  of  Rights  Secured  by 
Constitution  and  Laws  of  United  States. — It  is  not  every  denial  by  state 
enactment  of  rights  secured  by  the  constitution  or  laws  of  the  United  States  that 
is  embraced  by  United  States  Revised  Statutes,  §  641.  The  right  of  removal 
given  by  that  section  exists  only  in  the  special  cases  mentioned  in  it.^^ 

e.  Duty  of  State  Officers  to  Disregard  Incons-isteivt  Provision  of  State  Law; 
Presumptions. — See  ante,  "Efifect  upon   State   Constitutions  and  Laws,"   II,   D. 

f.  Petition  to  Remove. — By  the  express  requirement  of  the  statute,  the  party 
must  set  forth  under  oath  the  facts  upon  which  he  bases  his  claim  to  have  his 
case  removed,  not  merely  his  belief  that  he  cannot  enforce  his  rights  at  a  subse- 
quent stage  of  the  proceedings.^^  Therefore,  where  the  removal  is  sought  upon 
the  ground  of  discrimination  in  the  selection  of  jurors,  the  petition  should  show 
that  the  discrimination  results  from  the  state  constitution  or  laws. 20 

U.  S.  101,  106,  41  L.  Ed.  87;  Gibson  v.  eral  court,  unless  the  statute,  whose  pro- 
Mississippi,  162  U.  S.  565,  40  L.  Ed.  1075.  visions  were  followed,  either  expressly  or 
Same;  exclusion  of  person  on  account  by  its  necessary  operation  denied  to  the 
of  political  faith. — Likewise,  the  accused  accused  some  "right  secured  to  him  by 
is  not  entitled  to  a  removal  upon  the  any  law  providing  for  the  equal  civil 
ground  that  the  officers  charged  with  the  rights  of  citizens  of_  the  United  States." 
selection  of  the  jury  excluded  all  persons  Gibson  v.  Mississippi,  162  U.  S.  565,  585, 
therefrom  belonging  to  the  same  political  40   L.    Ed.    1075. 

party  as   himself,  and   because  they  we^e  19.     Petition    to     remove. — Virginia      v. 

of    the    same    political    faith    as    himself.  Rives.   100  U.   S.  313,  25  L.   Ed.  667;   Neal 

Kentucky  v.   Powers.   201    U.   S.    1,   50   L.  v.  Delaware,  103  U.  S.  370,  393.  26  L.  Ed. 

Ed.    633.  567. 

15.  Where  there  have  been  several  20.  Petition  should  show  that  discrim- 
trials  in  the  state  courts. — Kentucky  v.  ination  results  from  constitution  or  laws. 
Powers.  201   U.   S.  1.   50  L.  Ed.   633.  — See   ante,   "Protects   against   Discrimina- 

16.  Refusal  to  recognize  pardon. — Ken-  tion  by  State  Constitution  or  Law;  Does 
tucky  V.  Powers,  201  U.  S.  1,  50 '  L.  Ed.  Not  Refer  to  Denial  of  Rights  in  the 
633.  Course   of  the  Trial,"   II,   G,  7,   c. 

17.  Discrimination  in  sentence  imposed.  The  constitution  and  laws  of  Virginia  do 

Murray  v.   Louisiana,    163   \J.   S.   101,   41  not   exclude   colored   citizens  from   service 

L.   Ed.  87.  on    juries.      Therefore    a    petition    for    re- 

18.  Section  641  does  not  embrace  every  moval  upon  that  ground  does  not  present 
denial  by  state  enactment. — Gibson  v.  a  case  under  §  641.  Virginia  v.  Rives, 
Mis-^issippi,    162   U.    S.   56.5.   585,  40   L.   Ed.  100  U.  S.  313,  314,  25  L.  Ed.  667. 

1075.                                                                      '  The  assertion  in  a  petition  for  removal. 

Organization      of      grand     jury      under  that    the    grand    jury    by    which    the    pe- 

wrong    statute. — The    organization    of    the  titioncrs    were    indicted,    as    well    as    the 

grand    jury   under    a    statiite    of    the    state  jury    summoned   to    try   them,    were    com- 

(even   if   that    statute    was   not   applicable  posed  wholly  of  the  white  race,  and  that 

to  offenses  committed  before  its  passage),  tlieir    race    had    n.ever    been    allowed    to 

rather  than  under  a  statute  that  was  ap-  servo   as  jurors   in   the   county  of   Patrick 

plicable,    constituted    no    ground    for    the  in   any  case   in  which   a  colored  man  was 

removal   of   the  prosecution  into  the   fed-  interested,  falls  short  of  showing  that  any 
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g.  Practice — Where  a  case  has  been  moved  into  the  federal  court  under  the 
provisions  of  §  641,  and  the  indictment  there  quashed  upon  the  motion  of  the 
defendant,  the  federal  court  has  no  jurisdiction  to  retain  the  case  and  hold  the 
defendant  for  indictment  by  a  grand  jury  in  that  court,  for  the  obvious  reason 
that  the  offense  is  not  against  the  United  States,  but  against  the  state.  It  is  for 
the  authorities  of  the  latter  alone  to  determine  whether  he  shall  be  again  in- 
dicted, or  the  prosecution  abandoned ;  and  the  proper  procedure  is  for  the  fed- 
eral court  to  return  the  defendant  to  the  county  in  which  he  was  originally  in- 
dicted.^^ 

Where  Cause  Erroneously  Removed. — And  where  the  supreme  court  of 
the  United  Slates  decides  that  the  cause  was  not  one  removable  under  §  641, 
and  that  the  federal  circuit  court  was  without  jurisdiction  thereof,  it  cannot 
properly  pass  upon  the  merits  or  any  question  of  federal  right  involved  in  the 
case. 22 

8.  Writ  of  Error  to  United  States  Supreme  Court — a,  Generally. — But 
the  fourteenth  amendment  is  broader  than  §  641,  and  although  a  prisoner  is  not 
entitled  to  a  removal  under  that  section  where  the  denial  of  his  rights  results 
from  the  manner  of  drawing  and  selecting  juries,  or  from  judicial  action  in  de- 
nying rights,  guaranteed  by  the  fourteenth  amendment,  during  the  course  of  the 
(rial,  he  is  not  without  remedy.  .In  such  cases,  his  proper  procedure  is  to  move 
10  quash  the  indictment  or  the  panel,  or  to  pleaci  in  al)atement  thereto,  or  to  ex- 
cept to  the  objectionable  ruling,  and  carry  the  case  by  appellate  proceedings  to 
the  state  court  of  last  resort,  and  ullimately  to  the  supreme  court  of  the  United 
States.23 

Where  State  Law  Does  Not  Permit  an  Appeal  upon  Such  Ground. — 
If,  under  the  law  of  the  stale,  an  appeal  will  not  lie  from  the  action  of  the  trial 
court  in  refusing  to  quash  the  indictment  or  the  panel  of  petit  jurors,  the  motion 
to  quash  being  based  upon  federal  grounds,  the  accused  may  appeal  from  the 
trial  court  to  the  state  court  of  last  resort  for  a  review  of  such  matters  as  are 


civil  right  was  denied,  or  that  there  had 
been  any  discrimination  against  the  de- 
fendants because  of  their  color  or  race. 
The  facts  may  have  been  as  stated,  and 
yet  the  jury  which  indicted  them,  and  the 
panel  summoned  to  try  them  may  have 
been  impartially  selected.  Virginia  v. 
Rives,  100  U.  S.  313,  322,  25  L.   Ed.  667. 

A  petition  which  states  that  there  are 
in  the  county  seven  thousand  colored  and 
fifteen  hundred  white  persons  competent 
to  serve  as  jurors,  but  that  there  has  not 
been  for  a  number  of  years  any  colored 
person  summoned  to  serve  upon  a  grand 
or  petit  jury,  and  that  colored  citizens 
were  purposely,  and  on  account  of  their 
color,  excluded  from  jury  service  by  the 
r'fficers  charged  with  the  selection  of 
jurors,  does  not  authorize  a  removal,  since 
such  facts,  if  proved,  would  not  show 
tliat  the  rights  of  the  accused  were  de- 
nied by  the  constitution  and  laws  of  the 
state.  Gibson  z'.  Mississippi,  162  U.  S. 
565,    584,    40    L.    Ed.    1075. 

21.  Practice.— Bush  ?'.  Kentucky,  107  U. 
S.    110,    115,    27    L.    Ed.    354. 

22.  Where  cause  erroneously  removed. 
—Kentucky  v.  Powers,  201  U.  S.  1.  40, 
50    L.    Ed.    633. 

23.  Writ  of  error  to  United  States 
supreme  court.— Kentucky  v.  Powers.  201 
U.  S.  1,  50   L,.   Ed.  633;  Virginia  v.  Rives. 


100  U.  S.  313.  25  L.  Ed.  667;  Neal  v.  Dela- 
ware, 103  U.  S.  370,  393,  26  L.  Ed.  567; 
Bush  V.  Kentucky,  107  U.  S.  110,  116,  119, 
27  L.  Ed.  354;  In  re  Wood.  140  U.  S.  278. 
370,  35  L.  Ed.  505;  In  re  Shibuya  Jugiro, 
HO  U.  S.  291,  297,  35  L.  Ed.  510;  An- 
drews V.  Swartz,  156  U.  S.  272,  276,  39  L. 
Ed.  422;  Gibson  v.  Mississippi.  162  U.  S. 
565,  583,  40  L.  Ed.  1075;  Murray  z'. 
Louisiana,  163  U.  S.  101,  41  L.  Ed.  87; 
Williams  v.  Mississippi.  170  U.  S.  213.210, 
42  L.  Ed.  1012;  Tarrance  v.  Florida,  183 
U.    S.    519,   47    L.    Ed.    572. 

A  denial  upon  the  part  of  the  officers 
of  the  state,  charged  with  duties  in  that 
regard,  of  the  right  of  a  colored  man 
to  a  selection  of  grand  and  petit  jurors 
without  discrimination  against  his  race, 
because  of  their  race,  would  be  a  viola- 
tion of  the  constitution  and  laws  of  the 
United  States,  which  the  trial  court 
would  be  bound  to  redress.  That  court 
should  correct  the  wrong  by  quashing  the 
indictment  or  the  panel;  and  if  it  should 
fail  to  do  so,  the  error  could  be  corrected 
in  a  superior  court,  and  ultimately  in  the 
federal  supreme  court.  Bush  z'.  Kentucky, 
107  U.  S.  110,  119,  27  L.  Ed.  854;  Virginia 
V.  Rives.  100  U.  S.  313.  25  L.  Ed.  667; 
Neal  z'.  Delaware,  103  U.  S.  370,  394,  26 
L.  Ed.  567;  Gibson  v.  Mississippi,  162  U. 
S.  565,  40  L.  Ed.  1075;  Murrav  i:  Louisi- 
ana. 163  U.  S.  101,  41  L.   Ed.  87. 
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reviewable  by  that  court  tinder  the  local  law  and  practice,  and  when  that  court 
has  disposed  of  such  matters  as  are  within  its  power  to  review,  a  writ  of  error 
will  then  li£  from  the  federal  supreme  court  to  the  trial  court,  as  the  highest 
court  of  the  state  in  which  a  decision  of  the  federal  question  can  be  had;  and 
in  that  event,  the  federal  supreme  court,  reviewing  upon  writ  of  error  the  final 
judgment  of  the  trial  court,  can  exercise  such  jurisdiction  in  the  case  as  may  be 
necessary  to  vindicate  any  right,  privilege,  or  immunity  specially  set  up  or 
claimed  under  the  constitution  and  laws  of  the  United  States,  and  in  respect  to 
wliich  the  decision  of  the  trial  court  is  made  final  by  the  local  law.--* 

b.  Habeas  Corpus  Not  Lie — An  application  to  a  circuit  court  of  the  United 
States  for  a  writ  of  habeas  corpus  will  not  lie  in  such  case,  since  the  writ  of  ha- 
beas corpus  cannot  be  made  to  serve  the  purpose  of  a  writ  of  error  in  reviewing, 
errors  of  the  state  court. -'^  And  even  in  the  state  courts,  where  the  state  pro- 
cedure gives  an  appeal  from  the  decision  of  the  trial  court,  the  defendant  must 
avail  himself  of  that  remedy,  and  a  habeas  corpus  will  not  lie.^o 

c.  Motion  or  Pica  in  Abateine)it. — Whether  the  defendant  should  raise  his  ob- 
jections to  the  manner  of  impaneling  the  jury  or  grand  jury  by  motion  or  by 
plea  in  abatement,  depends,  of  course,  upon  the  practice  of  the  state  court. 2" 
If,  under  the  settled  practice  of  the  state,  t^^e  proper  method  of  raising  objec- 
tions not  appearing  of  record  to  the  panels  of  grand  juries  is  by  plea  in  abate- 
ment, then  the  defendant  cannot  complain  that  he  is  denied  the  equal  protection 
of  the  laws  because  of  the  overruling  of  a  motion  offered   for  that  purpose. 28 

Where  There  Has  Been  No  Opportunity  to  Challenge  Array  of  Grand 
Jury. — When  the  defendant  has  had  no  opportunity  to  challenge  the  grand  jury 
wdiich  found  the  indictment  against  him,  the  objection  to  the  constitution  of  the 
grand  jury  upon  this  ground  may  be  taken  either  by  plea  in  abatement  or  by 
motion  to  quash  the  indictment  before  pleading  in  bar.^s 

d.  Motion  or  Other  Pleading;  Sufficiency. — The  allegation  that  colored  cit- 
izens were  excluded  from  a  jury  and  that  only  white  citizens  were  selected,  is 
too  vague  and  indefinite  to  constitute  the  basis  of  an  inquiry  as  to  w^hether  the 
sheriff  had  not  disobeyed  the  law  or  the  order  of  the  court  by  selecting  and 
summoning  petit  jurors  with  an  intent  to  discriminate  against  the  race  of  the  ac- 
cused. The  motion  should  clearly  and  distinctly  show  that  the  officers  who  select 
and  summon  the  petit  juries  excluded  from  the  panel  qualified  citizens  of  the 
African  descent  because  of  their  race  or  color.^o  Likew^ise,  where  a  plaintiff  in 
error  seeks  to  have  a  criminal  law  of  a  state  set  aside,  not  because  it  is  uncon- 
stitutional on  its  face,  or  discriminatory  in  its  tendency  and  ultimate  actual  op- 
eration, but  because  it  is  made  so  by  the  manner  of  its  administration,  it  is  a 
question  of  proof,  and  no  latitude  of  intention  will  be  indulged,  but  there  must 
be  a  certaintv  to  every  intent.     Every  fact  necessary  to  make  out  .the  unconstitu- 

24.  Where  no  appeal  under  state  prac-  28.  Same. — Tarrance  v.  Florida,  188  U. 
tice.— Kentucky    z'.    Powers,    201    U.    S.    1,        S.   519,  47   L.   Ed.  572. 

37,  50  L.  Ed.  633.  29.     Where    defendant    has    had    no    op- 

25.  Habeas  corpus  will  not  lie.— An-  portunity  to  challenge  grand  jury.— United 
drews    V.    Swartz,    156    U.    S.    272,    276.    39        States  t'.   Gale,  109  U.  S.  65    67    27   L.  Ed. 

■  L    Ed    422;    Ex   parte   Siebold.    100   U.    S.  857;    Carter   v.   Texas,   177   U.   S.   442,  447, 

371,   .37.5,  25   L.   Ed.  717;    In   re  Wood,   140  44  U   Ed.   839. 

U    S    278,  287,  35  L.  Ed.  505;   In   re   Shi-  Where   the   grand   jury   had    been     im- 

buya    Jusiro,    140    U.    S.    291.    297,    35    L.  paneled  before  the  commission  of  the  of- 

Ed    510-^Pepke  v.  Cronan,  155  U.   S.   100,  fense    for    which    the    defendant    was    m- 

39    L.    Ed.    84.      See.    also,    the    title    H.\-  dieted,   so   that   he   had   no   opportunity  to 

BE^S    CORPUS  challenge  the  array  of  the  grand  jury,  he 

««     c       ^     -^   ,.u^  ^4.o<.z» ^,,^4.0       \u   c;.,       was    entitled   to   present   the   objection    on 

26.  Same;  in  the  state  courts. — Ah  bin  i,ii,         i-JtT  ^-       ^  -l.     r^ 
v^r-^i            ino  TT    c     -fin    rnr     io  T      -c-i        which  he  relied  by  motion  to  quash.    Car- 

V.  Wittman.   198  U.   S.   oOO.   506,  49   L.   Ed.        ._  ^,    n._^^^    .„_  ^t    c     .,„     ..;?    .,   j     ^  , 
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ter  f .  Texas.  177  U.  S.  442,  447,  44  L.  Ed. 
839. 


27.    Motion  or  plea  in  abatement.— Tar-  30.     Sufficiency     of      motion.— Bush      v. 

r»nnce  v.  Florida,  188  U.  S.  519,  47   L.   Ed.       Kentucky,    107    U.    S.    110,    117,   27    L.    Ed. 


572.  354. 
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tionality  of  the  law  must  be  alleged  and  proved. ^i 

Prolixity;  Irrelevant  Matter. — A  motion  which  takes  two  pages  of  the 
printed  record,  of  the  ordinar)-  octavo  size,  made  for  the  sole  purpose  of  setting 
up  a  constitutional  right  and  distinctly  claiming  it,  cannot  be  withdrawn,  for 
prolixity,  from  the  consideration  of  the  United  States  supreme  court,  under  the 
color  of  local  practice,  because  it  contains  a  statement  of  matter  which  perhaps 
it  would  have  been  better  to  omit,  but  which  is  relevant  to  the  principal  fact 
averred.''^ 

e.  Defendant  Should  Be  Afforded  Opportunity  to  Show  Discrimin-ation. — 
Where  a  colored  defendant  under  indictment  upon  a  criminal  charge  offers  to 
prove  that  the  officers  of  the  state,  in  drawing  the  grand  and  petit  juries,  unlaw- 
fully discriminated  against  members  of  his  race  and  excluded  them  from  such 
juries  solely  on  account  of  their  race  and  color,  he  should  be  afforded  a  reason- 
able opportunity  to  do  so.  A  denial  of  this  right  is  ground  for  reversing  in  the 
federal  supreme  court.^^ 

f.  Evidence  to  Support  Motion;  Necessity;  Presumption. — Actual  discrimina- 
tion by  the  officers  charged  with  the  selection  of  grand  and  petit  jurors,  in  ex- 
cluding negroes  from  juries  on  account  of  their  race  and  color,  will  not  be  pre- 
sumed,  but   must   be   proved   or    admitted.'^-*      The   motion   to  quash   on   such   a 

legations  referring  to  the  disfranchise- 
ment of  negroes  on  account  of  their  race. 
color,  and  previous  condition  of  servi- 
tude were  not  irrelevant,  but  tended  to 
shoAv  a  motive  for  the  exclusion  of  the 
blacks  from  the  grand  jury,  namely,  that 
they  were  excluded  on  account  of  their 
race  as  a  part  of  a  general  scheme  to 
keep  them  from  having  any  part  in  the 
administration  of  the  government  or  of 
the  law;  and  that  it  was  a  denial  to  the 
defendant  of  the  equal  protection  of  the 
laws  to  strike  it  from  the  files.  Rogers 
V.  Alabama,  192  U.  S.  226,  230.  48  L.  Etl 
417. 

33.  Opportunity  to  prove  discrimina- 
tion.— Neal  V.  Delaware.  103  U  S  .'!70 
397,  2G  L.  Ed.  567;  Martin  v.  Texas,  200 
U.  S.  316.  319.  .50  L.  Ed.  497;  Carter  :-. 
Texas._  177   U.    S.    442,   448,   44    L.    Ed.    839. 

Denial  of  right  to  show  discrimination. 
— Defendant  having  been  indicted  in  the 
state  court  upon  a  charge  of  murder,  pre- 
sented a  motion  to  quash  the  indictment, 
distinctly  and  duly  alleging  as  the  grounds 
thereof  that  all  persons  of  the  ^African 
race  were  excluded,  because  of  their  race 
and  color,  from  the  grand  jury  which 
found  the  indictment,  and  asked' leave  of 
the  court  to  introduce  witnesses,  and  of- 
fered to  introduce  witnesses,  to  prove  and 
sustain  the  allegations  of  said  motion. 
Held,  that  the  action  of  the  court  in  re- 
fusing to  hear  any  evidence  in  support 
of  the  motion,  and  in  overruling  the  same 
^yithout  investigating  whether  the  allega- 
tions were  true  or  false,  was  a  denial  of 
the  eoual  protection  of  the  laws  and 
ground  for  reversal.  Carter  r.  Texas  177 
U.    S.    442.    448.    44    E.    l"d.    839. 

34.  Burden  of  proof;  presumptions.— 
Tarrance  v.  Florida.  188  U.  S.  .519,  .520, 
47  I,.  Ed.  572;  Smith  v.  Mississippi.  162 
U.  S.  :-92.  40  L.  Ed.  1082;  Rrownfield  v. 
South  Carolina.  189  U.  S.  426  47  L  Ed 
882;   Martin   v.   Texas.   200  U.  's.   316'  319' 


31.  Same;  allegations  and  proof. — Ah 
Sin  V.  Wittman,  198  U.  S.  500.  508,  49  L. 
Ed.  1142,  distinguishing  Yick  Wo  z'.  Hop- 
kins, 118  U.  S.  356,  30  L.  Ed.  220.  See. 
also,  the  title  CONSTITUTIONAL 
LAW. 

Facts  showing  unconsti':utionality  must 
be  alleged  and  proved. — Thus  where  a  pe- 
titioner sought  to  have  an  ordinance  for- 
bidding the  exhibition  or  exposure  of 
gambling  apparatus  and  implements  in 
any  barred  or  barricaded  house  or  room, 
and  imposing  a  penalty  upon  persons 
visiting  such  places,  declared  unconstitu- 
tional because  it  was  enforced  solely  and 
■exclusively  against  persons  of  the  Chinese 
race,  and  not  otherwise,  it  was  held  that 
such  allegation  was  not  sufficient,  but 
that  the  petitioner  must  aver  and  prove 
that  the  conditions  and  practices  to 
which  t-he  ordinance  was  directed  did  not 
exist  exclusively  among  the  Chinese  and 
that  there  were  other  offenders  against 
the  ordinance  than  the  Chinese  as  to 
w'^om  it  was  not  enforced.  Ah  Sin  ?;. 
Wittman,  198  U.  S.  500,  507,  49  L.  Ed. 
1142. 

32.  Prolixity;  irrelevant  matter. — Rog- 
ers V.  Alabama.  192  U.  S.  226,  230,  48  L. 
Ed.    417. 

Thus  where  a  motion  of  that  length, 
filed  to  quash  the  indictment  against  the 
defendant  upon  the  ground  that  all  ne- 
groes were  exchided  on  account  of  their 
race  and  color  from  the  grand  jury  which 
foTind  the  indictment,  was  stricken  from 
the  files  upon  the  ground  of  prolixity  and 
irrelevant  matter,  because  of  alle<rations 
to  the  effect  that  all  negroes  in  the  sta^e 
had  been  disfranchised  because  of  their 
race,  color  and  previous  condition  of 
servitude  by  the  provisions  of  the  stare 
constitution,  the  qualifications  of  grand 
jurors  being  in  no  wise  dependent  upon 
the  riijht  of  suffrage,  it  was  held  by  the 
United   States   supreme   court   that   the   al- 
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ground  being  based  on  allegations  of  facts  not  appearing  in  the  record,  those 
allegations,  if  controverted  by  the  attorney  for  the  state,  must  be  supported  by 
evidence  on  the  part  of  the  defendant.-"'^ 

Unmixed  Jury  Not  Proof  of  Discrimination. — Discrimination  against  the 
accused  is  not  shown  by  the  mere  proof  of  the  fact  that  no  one  of  his  race  was 
on  either  the  grand  or  petit  jury.^^ 

Presumption  as  to  Manner  of  Enforcing^  Ordinance. — Likewise,  no  pre- 
sumption will  be  indulged  to  sustain  an  averment  that  an  ordinance  designed  to 
suppress  gambling,  and  penalizing  the  visiting  of  gambling  houses,  was  enforced 
solely  against  members  of  the  Chinese  race  and  not  otherwise,  but- the  plaintiff 
in  error  must  allege  and  prove  every  essential  fact.-"^' 

g.  Same;  What  Record  Must  Show. — Where  a  negro  defendant  moves  to 
quash  an  indictment  on  the  ground  that  in  the  impaneling  of  the  grand  jury  ne- 
groes were  excluded  therefrom  on  account  of  their  race  and  color,  he  must  not 
only  prove  or  offer  to  prove  the  truth  of  the  allegations  of  such  motion,  but  he 
must  cause  to  appear  upon  the  record,  by  proper  objection  and  exception,  that 
such  proof,  or  offer  to  prove,  was  made.  If  this  is  not  done,  the  federal  supreme 
court  will  not  reverse  the  judgment,  since  it  is  not  warranted  in  assuming  that 
such  proof  or  offer  of  proof  was  made,  or  that  the  allegations  of  the  motion 
are  true.^' 

Decision  of  State  Court  Not  Conclusive  Where  Record  Shows  Offer  of 
Proof. — But  the  decision  of  the  state  court  of  last  resort,  affirming  the  action 
of  the  trial  court  upon  the  assumption  that  the  defendant  neither  introduced  nor 
offered  to  introduce  evidence  in  support  of  his  motion  to  quash,  is  not  conclusive 
upon  the  federal  supreme  court  where  the  bill  of  exceptions  in  the  record  shows 
that  the  defendant  oft'ered  to  introduce  witnesses  to  sustain  the  allegations  of  his 
motion  and  that  the  trial  court  refused  to  permit  him  to  do  so ;  the  failure  of  the 
bill  of  exceptions  to  disclose  the  names  of  the  witnesses  so  offered  is  im- 
material.39 

h.  Same;  Affidavits. — If,  under  the  practice  which  obtains  in  the  cotirts  of  the 
state,  the  affidavit  of  the  prisoner  cannot,  if  objected  to,  be  used  as  evidence  in 
support  of  a  motion  to  quash,  the  state  can  waive  that  objection,  either  expressly 
or  by  not  making  it  at  the  proper  time.'*'^  But  the  affidavit  of  the  accused  is  not 
sufficient  evidence,  or  competent  evidence,  to  support  the  motion  to  quash,  in  the 

50    L.    Ed.    497;    Williams    v.    Mississippi,  cient,    but    that    the    accused,    after    filing 

170   U.    S.   213.   42   L.   Ed.    1012;   Carter   v.  his    motion,    must    make    a    separate    oflfer 

Texas,  177  U.  S.  442,  447,  44  L.  Ed.  839.  to   prove   the    allegations    therein   by  wit- 

35.  Same.— Smith     v.     Mississippi.     163  nesses. 

U.  S.   592.   601,  40   L.   Ed.   1082;  Williams  39.     Decision    of    state    court    not    con- 

V.    Mississippi,   170   U.    S.    213,   223,   42    L.  elusive     where     record     shows     offer     of 

Ed.  1012;   Carter  v.  Texas,  177  U.   S.   442,  proof.— Carter    v.    Texas,    177    U.    S.    442, 

447.    44    L.    Ed.    839.  449.    44    L.    Ed.    839. 

36.  Unmixed  jury  not  proof  of  discrim-  40.  Affidavits;  waiver  of  objections. — 
ination.— :\Iartin  i\  Texas,  200  U.  S.  316,  Neal  v.  Delaware.  103  U.  S.  370,  394,  396, 
50   L.    Ed.   497;   Virginia  v.   Rives,    100   U.  26   L.   Ed.   567. 

S.  ."513,  25  L.  Ed.  667.  Waiver;   agreement   of   counsel. — Under 

37.  Presumption  as  to  enforcement  of  an  agreement  between  the  counsel  for  the 
ordinance. — Ah  Sim  v.  Wittman,  198  U.  state  and  counsel  for  the  prisoner,  that 
S.   500,   507.   40    L.    Ed.    1142.  the   statements    and    allegations    contained 

38.  Presumptions;  what  record  must  in  such  a  motion  and  in  the  petition  for 
show. — Brownlield  v.  South  Carolina,  189  removal  shall  be  taken  and  treated  and 
U.  S.  426,  47  L.  Ed.  882;  Martin  v.  Texas,  allowed  the  same  force  and  efifect  in  the 
200  U.  S.  316,  320,  50  L.   Ed.   497.  consideration   and  decision   of  the   motion 

Oflfer  to  prove  or  verify  not  sufficient.  as  if  said  statements  and  allegations  were 
— The  language  of  Mr.  Justice  Harlan  in  made  and  verified  by  the  defendant  in  a 
the  case  of  Martin  v.  Texas,  200  U.  S.  separate  and  distinct  affidavit,  such  an 
316.  320.  50  L.  Ed.  497,  would  seem  ro  affidavit,  in  the  absence  of  countervailing 
indicate  that  an  offer  of  proof  contained  evidence  or  affidavits,  is  sufficient  to  sup- 
in  the  motion,  or  a  conclusion  of  the  port  the  motion.  Neal  v.  Delaware,  103 
same  with  an  offer  to  verify,  is  not  Su.ii-  U.   S.   370,  394,  396,  26   L.   Ed.  567. 
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absence  of  an  agreement  upon  the  part  of  the  state  that  it  may  be  so  used,  or 
unless  it  is  so  used  under  order  of  the  court."*  ^ 

i.  Same;  Adiiiissions;  Motion  to  Strike. — Nor  is  a  motion  to  strike  the  mo- 
tion to  quash,  hke  a  demurrer,  an  admission  of  the  truth  of  the  allegations  con- 
tained in  the  motion  to  quash.-* 2 

].  Federal  Questions;  Denial  of  Right  to  Register  and  Vote  under  Fourteenth 
and  Fifteenth  Amendments'^ — See  the  title  Appeal  and  Error,  vol.  1,  p.  679. 

III.    Civil  Rights  of  Aliens. 

A.  Generally. — The  guaranties  of  civil  rights  contained  in  the  fourteenth 
amendment  to  the  constitution  are  not  confined  to  the  protection  of  citizens. 
It  says:  "Nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law  ;  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  These  provisions  are  universal  in  their  application 
to  all  persons  within  the  territorial  jurisdiction,  wdthout  regard  to  any  difference 
of  race,  color  or  nationality."*"*  In  short,  the  fourteenth  amendment  was  designed 
to  secure  equal  rights  to  all  j:)ersons.*'> 

B.  Right  to  Acquire  and  Dispose  of  Property. — As  to  the  right  of  aliens 
to  acquire  property  by  purchase,  descent  or  distribution,  and  to  hold,  convey  or 
devise  the  same,  see  the  title  Aliens,  vol.  1,  p.  227,  et  seq. 

C.  Pow^er  of  Congress  to  Protect  Treaty  Rights  of  Aliens. — Under  the 
constitution,  the  United  States  have  the  power  to  provide  for  the  punishment  of 
those  who  are  guilty  of  depriving  Chinese  subjects  of  any  of  the  rights,  priv- 
ileges, immunities  or  exemptions  guarantied  to  them  by  the  treaty  of  November 
17,  1880.46 

D.  Admission  or  Exclusion  of  Aliens. — See  the  titles  Aliens,  vol.  1,  p. 
245;  CiiixKsE  Exclusion  Acts,  ante.  p.  769. 

E.  Applicability  of  Statutes  to  the  Rights  of  Aliens — 1.  Revised  Stat- 
utes, §  1977. — The  change  of  phrase  in  §  1977  of  the  Revised  Statutes,  re-en- 
acting §  16  of  the  Statutes  of  May  31,  1870,  ch.  114,  16  Stat.  144,  as  compared 
with  §  1  of  the  Civil  Rights  Act  of  1866 — by  substituting  for  the  words  in  that 
act  "of  every  race  and  color,"  the  words  "within  the  jurisdiction  of  the  United 

41.  Affidavit  not  competent  in  absence  amendments,  and  to  an  action  for  a  man- 
of  waiver  or  order  of  court. — Smith  v.  damus  to  compel  the  registrars  to  regis- 
Mississippi,  162  U.  S.  592,  600,  40  L.  Ed.  ter  him  in  accordance  with  the  provisions 
1082  (distingviishing  Neal  v.  Delaware,  alleged  to  be  invalid,  was  held  not  to  in- 
10.3  U.  S.  370,  394,  396,  26  L.  Ed.  567);  volve  the  adjudication  of  any  question  or 
Tarrance  v.  Florida,  188  U.  S.  519,  521,  right  arising  under  the  constitution  or 
47  L.  Ed.  572  (following  Smith  v.  Missis^  laws  of  the  United  States.  ReaFirmed  in 
sippi,  102  U.  S.  592,  40  L.  Ed.  1082,  and  Delahauty  v.  Pitkin,  199  U.  S.  602,  50  L. 
distinguishing   Carter  v.  Texas,   177   U.   S.  Ed.  328. 

442    44   L.  Ed.   839);   Martin  v.  Texas,  200  44.    civil  rights   of  aliens.— Yick   Wo  :•. 

U.  S.  310.  320,  50   L.   Ed.  497.                 _  Hopkins.    118    U.    S.    356,    369.    30    L.    Ed. 

42.  Motion  to  quash  not  an  admission  020 ;  United  States  v.  Wong  Kim  Ark, 
of  the  truth  of  allegations.— Tarrance  v.  i69  U.  S.  649,  42  L.  Ed.  890;  Ah  Sin  v. 
Florida.  188  U.  S.  519,  .522.  47  L.  Ed.  572,  Wittman.  198  U.  S.  500,  49  L.  Ed.  1142. 
distmguishmg  Neal  v.  Delaware,  103  U.  See,  also,  the  title  ALIENS,  vol.  1,  p. 
S.    370,    20    L.    Ed.    567,    and    Mitchell    ^'.  019 

Clark,  110  U.   S.   633,  28  L.   Ed.   279.  "  >ir      c       ^      -r  .      Af      ■    •        -.Ar,    tt 

43.  Denial  of  right  to  register  or  vote;  o  *o;o    o-'"?-~ri'    ll^:t%Virgm.a,    100    U 
damages;    mandamus;    rights    arising    unl  f'   ,^^0,  2o   L.   Ed    676.     See,  generally,  as 
der    the    constitution.^See,    also,    Giles    v.  °  ^^  "^h     of  ahens  to  the  pro  ect.on  o 
Teasley.  193  U.  S.  146.  147,  48  L.   Ed.  655.  J^^^  Jj^.^^'   ^^e    t.tle>  AI  U^^ 

in      which      the      action      of      the      state  CHINESE    EXCLUSION     ACTS,     ante, 

court      of      Alabama      in      sustaining      de-  P" 

murrers   to   an   action   seeking  to   recover  46.   Protection  of  treaty  rights  of  ahens. 

damages   against   the   registrars   for   deny-  —Baldwin   v.    Franks.    120   U.    S.   678,   683, 

ing   to    the   plaintiff   the    right    to    register  30   L.    Ed.   766.     See.   generally,   as   to   the 

under    provisions  -of    the    state    constifi-  treaty  rights  of  aliens  the  titles  ALIENS, 

tion  and  laws  alleged  to  be  invalid  as  op-  ^^ol-   L   P-   235;    CHINESE    EXCLUSION 

posed    to    the    fourteenth     and      fifteenth  ACTS,  ante,  p.  769;  TREATIES. 
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States" — is  not  considered  as  making  the  section,  as  it  now  stands,  less  appli- 
cable to  persons  of  every  race  and  color  and  nationality,  than  it  was  in  the  origi- 
nal form ;  the  words  "subject  to  the  jurisdiction  thereof"  include  persons  of 
every  race,  color  and  nationality,  and  are  not  to  be  given  any  narrower 
meaning."*' 

2.  Revised  Statutes,  §  5336. — Section  5336  of  the  Revised  Statutes  of  the 
United  States,  providing  for  the  punishment  of  those  who  conspire:  1,  "To  over- 
throw, put  down,  or  destroy  by  force  the  government  of  the  United  States,  or 
to  levy  war  against  them  or  to  oppose  by  force  the  authority  thereof ;"  or, 
2,  "By  force  to  prevent,  hinder  or  delay  the  execution  of  any  law  of  the  United 
Slates;"  or,  3,  "B}-  force  to  seize,  take  or  possess  any  property  of  the  United 
Slates  contrary  to  the  authority  thereof,"  does  not  extend  to  the  protection  of 
Chinese  aliens  from  violence  and  ill-treatment,  or  to  the  punishment  of  such 
ill-treatment.  To  constitute  an  offense  under  the  first  clause  of  this  section,  the 
authority  of  the  government  must  be  opposed ;  that  is  to  say,  forqe  must  be 
brought  to  resist  some  positive  assertion  of  authority  by  the  government.  A 
mere  violation  of  the  law  is  not  enough  ;  there  must  be  an  attempt  to  prevent 
the  actual  exercise  of  authority."*^  But,  as  stated,  the  United  States  are  bound 
by  their  treaty  with  China  to  exert  their  power  to  devise  measures  to  secure  the 
subjects  of  that  government  lawfully  residing  within  the  territory  of  the  United 
States  against  ill-treatment,  and  if  in  their  efforts  to  carry  the  treaty  into  eft'ect 
they  had  been  forcibly  opposed  by  persons  who  had  conspired  for  that  purpose,  a 
state  of  things  contemplated  by  the  statute  would  have  arisen."*^ 

3.  Revised  Statutes,  §  5508. — The  word  citizen,  as  used  in  §  5508  of  the 
Revised  Statutes — providing  for  the  punishment  of  those  who  conspire  to  injure, 
oppress,  threaten  or  intimidate  any  citizen  in  the  free  exercise  or  enjoyment  of 
any  right  or  privilege  secured  to  him  by  the  constitution  or  laws  of  the  United 
States,  or  because  of  his  liaving  exercised  the  same,  and  for  the  punishment  of 
those  who  go  in  companies  of  two  or  more  in  disguise  on  the  highways,  or  on  the 
premises  of  another,  with  intent  to  prevent  or  hinder  his  free  exercise  or  en- 
joyment of  any  right  or  privilege  so  secured — is  employed  in  its  political  sense, 
and  not,  as  it  is  sometimes  used  in  popular  language,  as  including  residents,  in- 
habitants, or  persons  generally.  To  constitute  the  offense  therein  provided  for, 
the  wrong  must  be  done  to  one  who  is  a  citizen  in  the  sense  in  which  that  word 
is  used  in  the  fourteenth  amendment  of  the  constitution.^*^ 

4.  Revised  Statutes.  §  5519.— In  United  States  z\  Harris,  106  U.  S.  629,  27 
L.  Ed.  290,  it  was  decided  that  §  5519,  Rev.  Stat.,  U.  S.,  was  unconstitutional,  as 
a  provision  for  the  punishment  of  conspiracies  of  the  character  therein  men- 
tioned within  a  state.  Nor  is  it  good  for  the  punishment  of  those  who  conspire 
to  deprive  aliens  of  the  rights  guaranteed  to  them  in  a  state  by  the  treaties  of 
the  United  States.  This  statute,  considered  as  a  statute  punishing  conspiracies 
in  a  state,  is  not  separable,  for  in  that  connection  it  has  no  parts  within  the 
meaning  of  the  rule.^^  Whether  it  is  separable,  so  that  it  can  be  enforced  in  a 
territory,  though  not  in  a  stale,  is  quite  another  question,  and  one  not  decided"^ 

CIVIL  SERVICE.— See  note  1. 

47.  Applicability  of  Rev.  Stat.,  §  1977.  51.  Rev.  Stat.,  §  5519,  unconstitutiom^. 
—United  States  v.  Wong  Kim  Ark,  1G9  —Baldwin  :■.  Franks,  Ui)  U.  S.  678,  685,. 
U.    S.    649.    695,    42    L.    Ed.    890.  30    L.    Ed.    766. 

48.  Applicability  of  Rev.  Stat.,  §  5336.  52.  Same— Whether  separable.— Bald- 
— Baldwin  v.  Franks,  120  U.  S.  678.  692,  win  v.  Franks,  120  U.  S.  678,  685,  30  I,. 
693.   30   L.   Ed.   766.  Ed.  766. 

49.  Same. — Baldwin  v.  Franks,  120  U.  1.  Civil  service. — A  joint  regulation  of 
S.   67S.   693,   30   L.    Ed.   766.  congress    allowed    an    increase    of    pay    to 

50.  Applicability  of  Rev.  Stat.,  §  5508. —  certain  emploj^ees  in  the  civil  service  of 
Baldwin  z:  Franks,  120  U.  S.  678,  GOO,  the  United  States  at  Washington.  Tn 
692,  30  L.  Ed.  766.  construing  this  regulation,  the  court  said: 
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CIVIL  STATUS.— See  note  1. 

CIVIL  WAR.— See  the  title  War. 

CLAIMANT.— See  n..te  2. 

CLAIM  AS  LOCATOR.— See  note  3. 

CLAIMS. — As  to  claims  by  and  against  tlie  United  States,  see  the  title 
United  States.  As  to  court  of  claims,  see  the  titles  Appeal  and  Error,  vol. 
1,  p.  505;  Courts.  As  to  adjustment  of  claims  with  foreign  governments,  see 
the  titles  International  Law;    Treaties;    United  States. 


"They  contend  that  the  words  'in  the 
civil  service'  were  not  employed  merely 
to  contradistinguish  the  service  described 
from  that  of  the  military  or  naval  service 
of  the  United  States,  but  also  to  show 
that  the  persons  entitled  to  the  benefits 
of  the  enactment  must  be  persons  filling 
offices  or  holding  appointments  estab- 
lished by  law.  Beyond  doubt  those  words 
were  intended  to  contradistinguish  the 
service  described  from  that  of  the  mili- 
tary or  naval  service,  but  the  court  is  un- 
able to  concur  in  the  proposition  that 
they  were  also  intended  to  restrict  the 
operation  of  the  resolution  to  persons  in 
office  in  the  civil  service,  or  to  persons 
holding  appointments  in  that  service  as 
salaried  officers."  Twenty  Per  Cent. 
Cases,  13  Wall.  568.  .573.  20  L.  Ed.  707. 
Sec,  generally,  the  title  PUBLIC  OF- 
FICERS. 

1.  Civil  status. — In  United  States  z'. 
Wong  Kim  Ark.,  169  U.  S.  649,  656,  42 
L.  Ed.  890,  the  court,  quoting  Lord  Chan- 
cellor Hatherley  in  Undy  v.  Undy  (1869). 
L.  R.  1  H.  L.  Sc.  441,  said:  "The  law  of 
England,  and  of  almost  all  civilized  coun- 
tries, ascribes  to  each  individual  at  his 
birth  two  distinct  legal  states  or  condi- 
tions— one  by  virtue  of  which  he  be- 
comes the  subject  of  some  particular 
country,  binding  him  by  the  tie  of  natural 
allegiance,  and  which  may  be  called  his 
political  status;  another  by  virtue  of 
which  he  has  ascribed  to  him  the  char- 
acter of  a  citizen  of  some  particular  coun- 
try, and  as  such  is  possessed  of  certain 
municipal  rights,  and  subject  to  certain 
obligations,  which  latter  character  is  the 
civil  status  or  condition  of  the  individual, 
and  may  be  quite  different  from  his  p')- 
litical  status."  See,  generally,  the  title 
DOMICILE. 

2.  Claimant. — A  statute  was  as  fol- 
lows: "That  in  cases  of  prize,  cajiturc  or 
recapture  upon  the  water,  from  enemies, 
or  by  way  of  reprisal,  or  from  pirates, 
the  same  shall  be  tried,  adjudged  and  de 
termined,  as  well  as  to  the  question 
whether  prize  or  not.  as  to  the  claims  of 
the  parties  interested  or  pretending  to  be 
interested  in  the  same,  by  the  law  of  na- 
tions and  the  acts  and  ordinances  of  con- 
gress, before  the  said  judge,  by  witnesses, 
according  to  the  course  of  the  civil  law." 
In  construing  this  statute  it  was  said: 
''Claimants  are  voluntary  applicants  for 
justice.  Shall  trespassers,  compelled  to 
answer    for    their     wrong,      cover      them- 


selves with  that  character?  Can  there  be 
claimants,  but  in  a  proceeding  in  rem?" 
Talbot  V.  Three  Brigs,  1  Dall.  95.  108,  1 
L.    Ed.   52. 

An  indictment  charged  an  attorney  with 
withholding  money  which  he  had  received 
from  the  United  States  in  collection  of 
claims  for  pay  and  bounty.  It  was  held 
that  the  indictment  charged  no  offense. 
The  court  said:  "The  offense  described 
is  'withholding  from  a  pensioner  or  other 
claimant  the  whole  or  any  part  of  the 
claim  allowed  and  due  said  pensioner  or 
claimant,'  and  it  is  but  a  just  limitation 
of  the  word  claimant  that  he  should  be 
a  claimant  under  that  act,  a  claimant  be- 
fore the  pension  bureau.  This  part  of  the 
section  is  to  be  taken  in  connection  with 
the  taking  of  illegal  fees,  which  mani- 
festly refers  to  cases  before  the  pension 
office,  and  which  are  described  and  pun- 
ished in  the  same  sentence  and  by  the 
same  penalty.  The  word  'bounty'  is  not 
used  in  this  sentence,  nor  the  word  'pay,' 
but  the  argument  is  that  the  word  'claim' 
includes  them.  We  think  this  would  be 
an  unjustifiable  extension  of  a  penal 
statute  beyond  its  terms  and  against  its 
purpose."  United  States  v.  Benecke,  98  U. 
S.  447,  449,  25  L.  ImI.  192.  See,  generally, 
the    title    PEXSTOXS. 

3.  Claim  as  locator. — In  Hollingsworth 
V.  Barbour.  4  Pet.  4(;(i,  47:5.  7  L.  Ed.  922, 
it  is  said:  "The  claim  as  locator,  and  the 
terms  in  which  it  is  e.xpressed,  are  pecul- 
iar terms  in  Kentucky.  In  early  times, 
many  contracts  were  made  between  war- 
rant holders  and  others,  by  which  those 
others  agreed  to  locate  the  warrants,  for 
a  portion  of  the  land  secured  by  loca- 
tion; and  in  many  other  cases,  one  man 
located  the  warrants  of  another,  without 
any  special  agreement  as  to  compensa- 
tion, but  with  an  expectation  of  receiv- 
ing as  compensation  the  portion  of  land 
usually  given  for  such  services.  The 
phrase  claim  as  locator,  grew  out  of  this 
state  of  things;  and  has  been  universally 
understood  by  the  people  of  the  country, 
to  signify  the  compensation  of  a  portion 
of  the  land  located,  agreed  to  be  given  by 
the  owner  of  the  warrant  to  the  locator 
of  it,  for  his  services.  The  term  is  be- 
lieved never  to  have  been  used  in  any 
other  sense,  or  as  signifying  the  acquisi- 
tion of  property  by  any  other  species  of 
contract,  than  a  contract  to  locate  for  a 
portion  of  the  land."  See,  generally,  the 
title   PUBLIC   LANDS. 
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CLANDESTINE.— See  note  1. 

CLASS  LEGISLATION.— See  the  titles  Civil  Rights,  ante,  p.  814;  Con- 
STiTUTioxAL  L-Wv ;  LicExsE ;  Statutes;  Taxation. 

CLAUSUM  FREGIT.— See  the  title  Trespass. 

CLEAR  BARLEY.— See  note  2. 

CLEARING  HOUSE  ASSOCIATIONS.— See  the  title  Banks  and  Bank- 
ing, ante.  p.  80. 

CLERICAL  ERROR. — See  the  titles  Amendments,  vol.  1,  p.  308;  Appeai, 
AND  Error,  vol.  2,  p.  147;  Judgments  and  Decrees.  A  clerical  error,  as  its 
designation  imports,  is  an  error  of  a  clerk  or  a  subordinate  officer  in  transcribing 
or  entering  an  official  proceeding  ordered  by  another.^ 

CLERK.— See  note  4. 


1.  Clandestine. — In  Keck  v.  United 
States,  172  U.  S.  434,  4.3  L.  Ed.  505,  it  is 
said:  ''That  this  was  the  purpose  which 
controlled  the  enactment  of  the  act  is  co- 
gently manifested  by  the  use  of  the  words 
'clandestinely  introduce,'  since  they,  in  the 
common  law,  were  synonymous  with 
smuggling.  Indeed,  in  the  English  stat- 
utes the  words  'smuggling'  and  'clandes- 
tine importation.'  'clandestine  running  and 
landing,'  were  constant!)-  made  use  of.  one 
for  the  other,  as  purely  convertible 
terms,  all  relating  to  the  actual  passine  '--f 
the   goods   across  the  line  where  the  obliga- 


tion to  pay  the  duty  existed,  and  which 
passing  could  not  be  accomphshed  except 
in  defiance  of  the  duty  which  the  law  im- 
posed." See.  generally,  the  title  REVE- 
NUE LAWS. 

2.  Clear  Barley. — See  Robinson  v. 
United  States.  13  Wall.  363.  20  L.  Ed.  653. 

3.  Clerical  error. — Marsh  v.  Nichols, 
128  U.   S.   605,  615.  32  L.   Ed.   538. 

4.  Clerk. — A  merchant  appraiser  is  held 
not  to  be  a  clerk  employed  in  the  cus- 
toms department.  Aufifmordt  v.  Hedden, 
137  U.  S.  310,  34  L.   Ed.  674. 


CLERKS  OF  COURT. 

BY  R.   C.   WALKER. 

I.   Appointment,  Election,  Qualification  and  Tenure,  850. 

A.  Eligibility,  850. 

B.  Appointment  or  Election,  850. 

1.  In  General — Power  and  Mode,  850. 

2.  Election — State  Courts,  851. 

3.  To  Fill  Vacancy— Clerk  Pro  Tempore,  851. 

4.  De  Facto  Clerk,  851. 

C.  Qualification,  851. 

D.  Tenure.  851. 

1.  In  General,  851. 

2.  Clerk  Pro  Tempore,  851. 

3.  Removal  and  Reinstatement,  852. 
II.   Power,  Duties  and  Liabilities,  852. 

A.  In  General,  852. 

B.  Particular  Powers  and  Duties,  852. 

C.  Civil  Liability,  853. 
HI.   Official  Bonds,  853. 

A.  In  General — Object — Liability  on,  853. 

B.  Actions  on  Bond,  853. 

1.  Jurisdiction.  853. 

2.  Who  May  Sue,  853. 

3.  Pleading  and  Defense,  854. 
IV.    Compensation,  854. 

A.  In  General,  854. 

1.  As  Dependent  upon  Statute.  854. 

2.  Compensation  Per  Diem,  855. 

3.  Fees  for  Particular  Services,  856. 

a.  In  General,  856. 

b.  Administering  Oaths  and  Taking  Acknowledgments,  etc..  856. 

c.  Indexing.  Docketing  and  Taxing  Costs.  857. 

d.  Folio  Charge  for  Alaking  Record,  858. 

e.  Entries  of  Record,  858. 

f.  Filing  Papers,  859. 

g.  Copies,  Certificates  and  Seals,  860. 

h.  Drafting  .and  Furnishing  Papers,  861. 

i.  Issuing  Subpoena,  861. 

j.  Reports  of  Fees  Due  Witnesses  and  Jurors,  861. 
k.  Receiving  and   Keeping  Fund's,  862. 

1.  Transmitting  Record,  862. 

B.  Liability  for  Compensation,  862. 

1.  The  Public,  862. 

2.  Person  for  Whom  Services  Rendered,  862. 

3.  Proceedings  to  Enforce,  862. 

C.  Payment  in  Advance-  863. 

D.  Duty  to  Account  for  Fees,  863. 
V.   Deputy  Clerks,  863. 

A.  In  General — Appointment.  863. 

B.  Powers,   Duties  and   Liabilities,   863. 

C.  Compensation,  864. 
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CLERKS  OF  COURT. 


CROSS  REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  3)Oc> :  Costs;  Courts;  De  Facto  Of- 
ficers ;  Public  Officers  ;    Records. 

As  to  service  of  summons  upon  clerk  of  county  court  in  an  action  against  the 
county,  see  the  titles  Counties;  Summons  and  Process.  As  to  prosecution  of 
clerk  for  perjury,  see  the  title  Perjury.  As  to  taking  security  required  upon 
writs  of  error  and  appeals,  see  the  title  Appeal  and  Error,  vol.  2,  pp.  173,  182. 

I.    Appointment,  Election,  Qualification  and  Tenure. 

A.  Eligibility. — A  person,  although  holding  some  other  office,  may  also  hold 
the  office  of  clerk  of  court  if  there  is  no  incompatibility  between  the  two  re- 
lations.^ And  a  statute,  although  it  renders  two  offices  incompatible  for  the 
future,  does  not  ex  proprio  vigore  create  a  vacancy  in  one  of  the  offices  where 
both  offices  are  held  by  the  same  party,  but  he  may  retain  either  office  and  re- 
sign  the  other. - 

B.  Appointment  or  Election— 1.  In  General — Power  and  Mode. — The 
appointment  of  clerks  of  courts  properly  belongs,  under  the  constitution  of  the 
United  States,  to  the  courts  of  law.-^  The  power  given  the  district  courts  to  ap- 
point their  own  clerks  is  a  continuing  power  and  the  form  in  which  the  appoint- 
ment shall  be  made  is  not  prescribed.'*  The  supreme  court  has  no  control  over 
the  appointment  of  the  district  court  clerks,  and  if  the  district  judge  is  chargeable 
with  anv  abuse  of  his  power,  the  supreme  court  is  not  the  tribunal  to  which  he  is 
answerable.^ 

Mayor's  Court  of  Philadelphia. — The  governor  of  the  state  of  Pennsyl- 
vania had  power  under  the  constitution  of  1790  of  that  state,  to  appoint  the  clerk 
of  the  mayor's  court  of  Philadelphia.^ 


1.  Eligibility  of  office  holder. — Unit'^d 
States  V.  McCandless.  147  U.  S.  692,  37 
L.  Ed.  334.  See  United  States  v.  San- 
ders,  120   U.    S.    126,   30   L.   Ed.    594. 

There  is  no  incompatibility  between  the 
offices  of  clerk  of  'he  court,  and  comnrs- 
sioner  of  the  circuit  court,  and  as  con- 
gress has  never  legislated  against  iheir 
being  held  by  t'le  same  person,  the  prac- 
tice has  obtained  in  most  of  the  distr'i:ts 
of  appointing  the  clerk  a  commissioner. 
"It  was  held  by  this  court  in  the  case  of 
United  States  7  Saunders.  120  U.  S.  126, 
30  L.  Ed.  594.  that  s§  1"63,  1764,  and  17(5 
had  no  application  to  the  case  of  two  dis- 
tinct offices,  places,  or  employments,  each 
with  its  own  compensation  and  duties, 
held  by  one  person  at  the  same  time.  We 
think  that,  within  the  rule  laid  down  in 
that  case,  there  is  no  legal  objection  to 
the  same  person  holding  the  offices  of 
clerk  and  commissioner."'  United  States 
V.  McCandless,  147  U.  S.  692,  693,  37  L. 
Ed.    334. 

2.  Vacancy  ex  proprio  vigore. — The  act 
of  congress  of  July  31.  1894,  which  pro- 
vides rhat  "no  person  who  holds  an  of- 
fice, the  salary  or  annual  compensation 
attached  to  which  amounts  to  the  sum  of 
two  thousand,  five  hundred  dollars  shall 
be  appointed  to  or  hold  any  other  office 
to  which  compensation  is  attached,"  does 
not,  ex  proprio  vigore,  create  a  vacancy 
in  the  office  of  clerk  of  the  circuit  court, 
"by  reason  of  the  fact  that  at  the  time  of 
its  taking  effect  the  then  lawful  incuni- 
bent  of  that  office  was  also  holding  the 
office  of  clerk  of  the  circuit  court  of  ap- 


peals at  a  salary  of  $3,000."  The 
act,  while  it  makes  the  two  of- 
fices incompatible  for  the  future,  does 
not  undertake  to  compel  the  party  to  give 
up  the  office  which  is  paid  by  fees,  when 
he  prefers  to  hold  that  office  and  to  give 
up  the  one  which  is  paid  by  a  salary. 
United  States  v.  Harsha.  172  U.  S.  567, 
43  L.  Ed.  556.  See  post,  "To  Fill  Va- 
cancy— Clerk  Pro  Tempore."  I,  B,  3; 
"Tenure,"   I.   D. 

3.  Power  to  appoint. — In  re  Hennen.  13 
Pet.  230.   10  L.   Ed.   138. 

A  clerk  of  the  court  is  one  of  thosr 
officers  contemplated  by  the  provision  in 
the  constitution  giving  to  congress  the 
power  to  vest  the  appointment  of  inferior 
officers  as  they  think  proper.  The  ap- 
pointing power  designated  by  the  consti- 
tution, in  the  latter  part  of  the  second 
section  of  the  second  article  of  the  con- 
stitution, was,  no  doubt,  intended  to  be 
exercised  by  the  department  of  the  gov- 
ernment to  which  the  officer  to  be  ap- 
pointed inost  appropriatel}'^  belonged.  In 
re  Hennen,  13  Pet.  230,  10  L.  Ed.  138. 
See    the    title    PUBLIC    OFFICERS. 

4.  Appointment  of  district  court  clerks. 
— In  re  Hennen,  13  Pet.  230,  10  L.  Ed. 
138.  See  post,  "Removal  and  Reinstate- 
ment," I.  D,  3.  See.  generally,  the  title 
POWERS. 

5.  Jurisdiction  of  supreme  court. — In 
re    Hennen,    13   Pet.   230.    10    L.    Ed.    138. 

6.  Mayor's  court  of  Philadelphia. — 
Johns  f.  Nichols,  2  Dall.  184,  1  L.  Ed. 
341. 

For    treatment    of    mayor's     court,    see 
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2.  Election — State  Courts. — In  Mississippi  the  clerks  of  the  circuit  court, 
probate  and  other  inferior  courts  are  elected  by  the  electors  of  the  county." 

3.  To  Fill  \  acancy — Clerk  Pro  Tempore. — Ordinarily  the  court  has  power 
to  appoint  a  clerk  ])ro  tempore,  where  the  office  of  clerk  is  vacant,  to  perform 
such  duties  until  the  vacancy  is  filled.** 

4.  De  Facto  Clerk. — The  acts  of  a  de  facto  clerk,  one  who  exercises  the 
functions  of  that  office  under  color  of  right,  although  not  the  lawful  ckrk,  are 
\alid  and  binding  as  to  the  public  anrl  third  parties.-' 

C.  Qualification.— See  ante,  "l-'ligibility,"   J,  A:  post.  "Official   Bonds."  III. 

D.  Tenure — 1.  In  General- — The  tenure  of  ancient  common-law  officers, 
and  the  rules  and  principles  by  which  they  are  governed,  have  no  application  to 
the  offices  created  by  the  constitution  of  the  United  States.  The  tenure  of  com- 
mon-law offices  depends,  in  a  great  measure,  upon  ancient  usage. ^"  But  in  the 
United  Slates,  there  is  no  ancient  usage,  which  can  apply  to  and  govern  the  ten- 
ure of  offices  created  by  the  constitution  and  laws;  they  are  of  recent  ori^^in, 
and  must  depend  entirely  on  a  just  construction  of  our  constitution  and  laws.^^ 
And  the  like  doctrine  is  held  in  England,  where  the  office  is  not  an  ancient  com- 
mon-law office,  but  of  modern  origin,  unrlcr  some  act  of  parliament ;  in  such  a 
case,  the  tenure  of  the  office  is  determined  by  the  meaning  and  intention  of  the 
statute.!  1^ 

There  is  no  express  limitation  in  the  constitution  or  laws  of  congress, 
upon  the  tenure  of  the  office  of  clerk  of  court.'-  and  it  was  not  the  intention  of 
the  constitution  that  those  offices  which  are  denominated  inferior  offices  should 
be  held  during  life.^-"^ 

In  Mississippi  the  clerks  of  the  circuit  courts,  probate  and  other  inferior 
courts  are  elected  for  a  term  of  two  years. '^ 

2.  Clerk  Pro  Tempore. — Under  the  constitution  and  laws  of  Mississippi  a 
clerk  pro  tempore,  appointed  by  the  judge  of  the  probate  court,  holds  office  dur- 
ing the  session  of  court  and  afterwards  until  the  return  of  the  regularlv  elected 
clerk.!^ 


the     title       MUNICIPAL      CORPORA- 
TIONS. 

7.  Elections — State  courts. — Cocke  v. 
Halsey,  16  Pet.  71,  10  L.  Ed.  891.  See, 
generally,     the     title     ELECTIONS. 

8.  Filling  vacancy. — Cocke  v.  Halsey, 
16  Pet.  71.   10   L.   Ed.  891. 

As  to  what  constitutes  a  vacancy,  see 
ante.  "Eligibility,"  I,  A.  See,  also,  post, 
"Removal  and   Reinstatement,"  I,  D,  3. 

In  Mississippi,  the  statute  declares,  that 
when,  from  sickness,  or  other  unavoidable 
causes,  the  clerk  of  the  probate  court  shall 
be  unable  to  attend  the  court,  the  judi^e 
of  probate  may  appoint  a  person  to  act 
as  clerk  pro  tempore,  who  shall  take  an 
oath  faithfully  to  execute  the  duties  of 
the  office,  etc.  Cocke  v.  Halsev,  10  Pet. 
71.  10  L.   Ed.  891. 

As  to  tenure  of  office  of  clerk  pro 
lempore,  see  post,  "Clerk  Pro  Tempore," 
■    D.  2. 

9.  De  facto  clerk. — Cocke  v.  Halsey,  16 
Pet.  71,  10  L.  Ed.  891.  See  Norton  z. 
Siielby  County,  118  U.  S.  425,  447,  30  L. 
Ed.  17S,  See  the  title  DE  FACTO  OF- 
FICERS. See  post,  "Clerk  Pro  Tem- 
pore,"   I,    D.   2. 

10.  At  common  law. — In  re  Hennen,  13 
Pet.  230,  10  L.  Ed.  138.  See  the  titles 
PUBLIC  OFFICERS;  USAGES  AND 
CUSTOMS. 


11.  In  United  States.— In  re  Hennen. 
13  Pet.  230,  10  L.  Ed.  138.  See  the  title 
PUBLIC  OFFICERS. 

11a.  In  England.— In  re  Hennen.  13 
Pet.   230,    10    L.    \'A.    138. 

12.  Term  of  office  of  clerk  not  limi^^ed. 
—  In  re  llenncn,  13  Pet.  230,  10  L.  Ed. 
138. 

13.  Offices  denominated  inferior. — Tn 
re  llenncn.  ]3  Pet.  230,  2.")S.  ]0  L  Ed  133. 
See   the   title    PUBLIC   OFFICERS. 

And  a  clerk  of  the  court  is  held  to  be  an 
inferior  officer  within  the  meaning  of  the 
constitution.  In  re  Hennen,  13  Pet.  230, 
10    L.    Ed.    138. 

14.  I"  Mississippi. — Cocke  v.  Halsey, 
Ki    r    ..         .    10    L.      '.d.    891. 

15.  Clerk  pro  Lcmpore. — Cocke  v.  Hal- 
sey. 16  Pet.  7t,  10  L.  Ed.  891.  See  ante. 
"De  Facto  Clerk,"  I,  B,  4;  "To  Fill  Va- 
cancy— Clerk   Pro  Tempore."   I,   B,   3. 

Deeds  of  trust  and  mortgages  are  de- 
clared to  be  void  against  creditors  and 
purcliasers,  unle.'^s  they  .shall  be  acknowl- 
edged or  proved,  and  delivered  to  the 
clerk  of  the  proper  court  to  be  recorded; 
and  they  shall  be  valid  oniy  from  the 
time  they  are  so  delivered  to  the  clerk. 
H.  was  elected  clerk  of  the  court  of  pro- 
bate for  the  county  of  L.,  and  during  the 
two  3'ears  for  which  he  was  so  elected, 
he  went  to  the  state  of  Tennessee  on  busi- 
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3.  Removal  and  Reinstatement- — The  authority  to  remove  a  cleric  of  cotirt 
is  within  the  discretion  of  the  appointing  power,  in  the  absence  of  a  statutory  or 
constitutional  provision  as  to  the  tenure  of  office,  or  removal  from  office, ^^  anci 
the  supreme  court  can  have  no  control  over  the  removal  of  the  district  court 
clerk  and  can  entertain  no  inquiry  into  the  grounds  of  his  removal.  A  mandamus 
will  not  issue  to  compel  the  district  court  judge  to  restore  the  clerk  to  office.^" 

The  mere  appointment  of  a  successor  in  office  would  be,  per  se,  a  removal 
of  the  prior  encumbent ;  so  far  at  least  as  his  rights  were  concerneds^^ 

II.    Power,  Duties  and  Liabilities. 

A.  In  General. — The  powers  and  duties  of  a  clerk  of  court  are,  in  general, 
ministerial,^^  but,  in  some  instances,  the  functions  imposed  upon  him,  partake  of 
a  quasi  judicial  character. 20  As  to  the  effect  of  the  acts  of  a  de  facto  clerk,  see 
ante,  "De  Facto  Clerk,"  I,  B,  4. 

B.  Particular  Powers  and  Duties. — As  to  particular  powers  and  duties  of 
clerks  of  court,  see  the  specific  titles.  See  the  references  under  ante,  "In  Gen- 
eral." II.  A. 

With  Respect  to  Records. — See  the  titles  Appeal  and  Error,  vol.  2,  p.  250; 
Records- 

Signing  Order  of  Injunction. — See  the  title  Injunctions. 

With  Respect  to  Opinions  of  Court. — See  the  title  Opinions  of  Courts. 

Altering  Record  of  Acknowledgment  of  Deed. — See  the  title  Acknowl- 
edgments, vol.  1,  p.  90. 

To  Receive  and  Keep  Funds. — It  is  the  duty  of  the  clerk  of  the  circuit  court 
of  the  United  States,  in  the  absence  of  a  statute,  to  receive  and  pay  out  the 
moneys  of  suitors  in  the  usual  and  ordinary  manner.-'     It  is  the  duty  of  a  clerk 


ness;  and  being  absent  when  the  court  of 
probate  sat.  P.  was,  by  the  judge  of  the 
court  of  probate,  appointed  to  clerk  pro 
tempore;  and  having  taken  the  oath  of 
office,  he  executed  the  duties  of  clerk, 
during  the  cession  of  the  court,  and  after- 
wards, until  the  return  of  the  regularly- 
elected  clerk.  After  the  adjournment  of 
the  court,  a  deed  of  trust,  duly  executed, 
by  which  certain  personal  property  was 
conveyed  for  the  benefit  of  creditors,  was 
delivered  to  P.,  and  was  by  him  entered 
for  record;  and  execution  was  levied  on 
the  property  thus  conveyed,  by  a  creditor 
of  the  party  who  had  executed  the  deed; 
the  regularity  of  the  recording  of  the  deed 
was  denied,  on  the  ground,  that  the  clerk 
of  the  probate  court  pro  tempore,  had  no 
authority  to  receive  the  deed  of  trust  for 
record  after  the  adjournment  of  the  court 
of  probate:  Held,  that  the  clerk  pro  tem- 
pore was  authorized  to  record  the  deed 
of  trust,  under  the  constitution  and  law 
of  Mississippi.  Cocke  v.  Halsey,  16  Pet. 
71,  10  L.  Ed.  891.  See,  generally,  the 
titles  MORTGAGES  AND  DEEDS  OF 
TRUST:  PUBLIC  OFFICERS. 

16.  Removal. — In  re  Hennen.  13  Pet. 
230,  10  U  Ed.  138.  See,  ante,  "Eligibilitv." 
I.  A.  See,  generally,  the  title  PUBLIC 
OFFICERS. 

In  the  absence  of  all  constitutional  or 
statutory  provision  as  to  the  removal  of 
such  officers,  it  would  seem  to  be  a  sound 
and  necessary  rule,  to  consider  the  power 
of  removal  as  incident  to  the  power  of 
appointment.  In  re  Hennen,  13  Pet.  230, 
10    L.    Ed.    138. 


The  law  giving  the  district  courts  the 
power  of  appointing  their  own  clerks  is 
a  continuing  one.  In  re  Hennen,  13  Pet. 
230.   10   L.    Ed.   138. 

17.  If  the  judge  is  chargeable  with  any 
abuse  of  his  power,  the  supreme  court  is 
not  the  tribunal  to  which  he  is  answer- 
able. In  re  Hennen,  13  Pet.  230,  10  L. 
Ed.  138.  See  the  title  MANDAMUS.  See 
ante,  "In  General — Power  and  Mode," 
L   B.   1. 

18.  Appointment  of  successor. — In  re 
Hennen.   13   Pet.   230,   10   L.   Ed.   138. 

19.  See  post,  '"Particular  Powers  and 
Duties,"    II,    B;    "Compensation."    IV. 

20.  Such  as  taxing  costs  (see  the  title 
COSTS.  See  post.  "Indexing,  Docketing 
and  Taxing  Costs,"  IV,  A,  3.  c) ;  signing, 
citation  and  transcript  of  record,  issuing 
writs  of  error,  and  transmitting  record 
(see  the  title  APPEAL  AND  ERROR, 
vol.  1,  p.  333). 

21.  To  receive  and  keep  funds. — How- 
ard V.  United  States,  184  U.  S.  676,  678, 
46  L.  Ed.  754.  See.  generally,  the  title 
PAYMENT  INTO   COURT. 

Although  no  statute  declares  in  words 
that  a  clerk  may  receive  money  brought 
into  court  for  the  purposes  of  a  pending 
suit,  it  is  clear  that  where  a  party  is  en- 
titled to  bring  into  court  and  tender  to 
its  adversary  the  amount  it  was  willing  to 
pay  in  satisfaction  of  his  claim,  it  is  the 
duty  of  the  clerk,  who  is  the  arm  of  the 
court,  keeps  its  records  showing  money 
paid  in  by  suitors  or  officers,  and  is  un- 
der bond  conditioned  that  he  will  faith- 
fully  perform   all   the   duties   of  his   office, 
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'Of  a  conrt  to  account  for  moneys  received  by  him  in  his  official  capacity. 22 

C.  Civil  Liability. — The  clerk  of  court  is  civilly  liable  for  bad  faith  in  at- 
tending to  the  duties  of  his  office. ^^  As  soon  as  a  clerk,  in  his  official  capacity, 
receives  money,  he  becomes  responsible  for  it  under  his  bond,  and  that  respon- 
sibflity  does  not  cease  until  he  deposits  it  as  required  by  law;  if  after  receiving 
the  money  he  appropriates  it  to  his  own  use,  or,  which  is  the  same  thing,  if  he 
deposits  it  in  bank  to  his  individual  credit,  he  becomes  liable  on  his  bond  for 
the  amount  so  misappropriated. ^^ 

III.  OfRcial  Bonds. 23 

A.  In  General — Object — Liability  on. — The  bond  required  of  the  clerks  of 
the  federal  courts,  is  not  intended  for  the  sole  benefit  of  the  government,  but 
for  the  protection  of  all  suitors,  public  and  private,  as  well.2«  As  to  liability 
on  bond  in  case  of  bad  faith  in  performance  of  official  duties,  see  ante,  "Civil 
Liability,"  II,  C. 

B.  Actions  on  Bond — 1.  Jurisdiction. — See  the  title  Courts.  See,  also, 
the  title  Public  Of"Fice:rs. 

2.  Who  May  Sue. — In  general  suits  may  be  brought  on  official  bonds  in  the 
name  of  the  official  obligee,  "upon  the  relation,"  or  "to  the  use"  of  the  party 
injured  by  the  breach  of  the  bond  or  interested  in  its  enforcement. 2^  It  is  usually 
so  provided  in  statutes  authorizing  official  bonds  to  be  required, 2^  however,  if 
such  express  provision  is  omitted  from  the  statute  itself,  the  deficiency  is  sup- 
plied by  the  construction  given  to  such  statutes  by  the  courts  whenever  a  proper 
case  for  such  a  ruling  is  presented. 29  Congress  intended  that  the  bond  required 
of  clerks  of  federal  courts  should  protect  private  suitors  as  well  as  the  United 
States,  and  therefore,  no  statute   forbidding  it,  a  private  suitor  may  bring  an 


to  receive  and  keep  such  fund.  He  is  al- 
lowed by  statute  a  commission  "for  re- 
ceiving, keeping  and  paying  out  money 
in  pursuance  of  any  statute  or  order  of 
court."  "It  was  well  said  by  Judge  Cald- 
well, delivering  the  unanimous  judgment 
of  the  circuit  court  of  appeals,  that  'for 
more  than  a  century  the  clerks  of  the 
circuit  courts  of  the  United  States  have 
been  receiving  and  paying  out  the  moneys 
of  suitors  in  those  courts  in  the  usual  and 
ordinary  manner,  and  during  that  time 
neither  the  clerks  nor  the  suitors  nor  the 
court  ever  dreamed  that  they  were  per- 
forming this  service  as  private  individ- 
uals, and  were  not  officially  responsible 
for  the  moneys  they  were  receiving  as 
such  clerks.'  That  the  clerk  was  au- 
thorized, with  the  sanction  or  by  order 
of  court,  to  receive  money  paid  into  court 
in  a  pending  cause,  is  clearly  to  be  im- 
plied from  the  legislation  of  congress.  It 
will  be  well  to  trace  the  history  of  this 
question  through  the  statutes  enacted 
from  time  to  time."  Howard  v.  United 
States,  184  U.  S.  676,  683,  46  L.  Ed.  754. 
See  post,  "Receiving  and  Keeping  Funds," 

IV,  A,  3.  k. 

22.  Duty  to  account  for  funds. — United 
States  V.  McMillan,  165  U.  S.  504,  41  L. 
Ed.  805;  United  States  v.  Hill,  120  U.  S. 
169,   30   L.   Ed.   627. 

23.  Liable    for    bad    faith. — See    Bevins 

V.  Ramsey.  15  How.  179,  187,  14  L.  Ed. 
652.  See.  generally,  the  title  PUBLIC 
OFFICERS. 


24.  Liability  for  funds. — Howard  v. 
United  States,  184  U.  S.  676,  687,  46  L. 
Ed.  754.  See,  also,  cases,  ante,  "Particu- 
lar Powers  and  Duties,"  II,  B;  catchlinc, 
"To   Receive   and    Keep   Funds." 

25.  See.  generally,  the  title  PUBLIC 
OFFICERS.  See.  also,  the  title  BONDS, 
ante,  p.   382. 

26.  Bond — In  general. — Howard  v. 
United  States,  184  U.  S.  676,  687,  46  L. 
Ed.  754.  See  post,  "Who  May  Sue," 
III,  B,  2. 

"The  bond  of  the  clerk  is  for  the  ben- 
efit of  every  suitor  injured  by  the  failure 
of  that  officer  faithfully  to  discharge  his 
duties  or  seasonably  to  record  the  de- 
crees, judgments  and  determinations  (>f 
the  court.  It  must  have  been  so  under- 
stood when  the  courts  of  the  United 
States  were  established  and  provision 
made  for  the  appointment  of  clerks  who 
should  be  entitled  to  receive  the  moneys 
of  suitors  when  paid  into  court  under  its 
sanction  or  pursuant  to  any  statute." 
Howard  v.  United  States.  184*  U.  S.  676. 
687,    46    L.    Ed.    754. 

27.  Who  may  sue. — Howard  v.  United 
States.  184  U.  S.  676,  692,  46  L.  Ed.  754. 
See,  generally,  the  title  PUBLIC  OF- 
FICERS. 

28.  Express  statutory  provision. — How- 
ard V.  United  States,  184  U.  S.  676,  692, 
46    L.    Ed.    754. 

29.  Supplied  by  construction. — Howard 
V.  United  States,  184  U.  S.  676,  692,  45 
L.    Ed.    754. 
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action  thereon  for  his  benefit  in  the  name  of  the  obhgee,  the  United  States. -"^^ 

Necessity  for  Consent  of  Obligee. — Generally  speaking,  an  obligation  takeix 
under  legislative  sanction  cannot,  \n  the  absence  of  a  statute  so  providing,  be 
put  in  suit  in  the  name  of  the  obligee,  the  proprietor  of  the  obligation,  without 
his  consent.^  ^  But  that  consent  may,  under  some  circumstances,  be  assumed  tO' 
have  been  given;  that  is,  may  arise  by  legal  intendment.^^  , 

3.  Pleading  and  Defexse. — A  declaration  on  a  clerk's  official  bond  should 
charge  the  clerk  with  bad  faith,  the  presumption  of  good  faith  being  prima  facie 
in  his  favor-^-^  Where  a  clerk  of  a  court  was  sued  upon  his  official  bond,  and 
the  breach  alleged  was  that  he  had  surrendered  certain  goods  without  taking  a 
bond  with  good  and  sufficient  securities,  a  plea  that  a  bond  wdiich  had  been  taken 
by  the  clerk  was  assigned  to  the  plaintiffs,  who  had  brought  suit  thereon,  and 
received  a  large  sum  of  money  in  discharge  of  the  bond,  constitutes  a  good  de- 
fense, as  the  plaintiff  will  be  considered  as  having  affirmed  the  action  of  the 
clerk.^'* 

IV.  Compensation. 

A.  In  General — 1.  As  Dependent  upon  Statute. — Fees  allowed  to  public 
officers  are  matters  of  strict  law,  depending  upon  the  very  provisions  of  the  stat- 
ute. They  are  not  open  to  equitable  construction  by  the  courts,  nor  to  any  dis- 
cretionary action  on  the  part  of  the  officers.^^  As  the  compensation  of  clerks  of 
courts  depends  upon  statutory  provision  altogether,  he  must  gratuitously  perform 
official  duties  for  which  no  compensation  is  provided.^^     Some  statutes  provide 


30.  Intention  of  congress. — Howard  v. 
United  States.  1S4  U.  S.  676,  46  L.  Ed. 
754. 

A  clerk  who  had  the  right  to  receive 
a  fund  failed,  to  the  injury  of  the  suitor 
from  whom  he  received  it,  with  the  sanc- 
tion of  the  court  in  a  pending  cause,  to 
deposit  it  as  required  by  law,  and  appro- 
priated it  to  his  own  use.  His  bond  m 
which  the  United  States  was  obligee  was 
for  the  protection  of  private  suitors  as 
■well  as  for  the  government.  Held,  there 
is  no  sound  reason  why  the  plaintiff  could 
not  enforce  his  rights  by  a  suit  in  the 
name  of  the  United  States  for  his  ben- 
etit.  Howard  v.  United  States,  184  U.  S. 
676,  694,  46  L.  Ed.  754.  See  ante,  "In 
General — Object — Liability   on,"    III,   A. 

31.  Consent  of  obligee. — Howard  v. 
United  States,  184  U.  S.  676.  691,  46  L. 
Ed.  754;  Washington  7'.  Young.  10  Wheat. 
400.    409.    6    L.    Ed.    352. 

32.  Consents  presumed. — Howard  v. 
United  States,  184  U.  S.  676,  691,  46  L. 
Ed.  754;  Washington  v.  Young,  10  Wheat. 
406.    409.    6    L.    Ed.    352. 

33.  Pleading — Averment  of  bad  faith. — 
See  Bevins  v.  Ramsev,  15  How.  179,  187. 
14  L.  Ed.  652.  See  the  titles  PLEADING, 
PUBLIC  OFFICERS. 

34.  Defense. — Bevins  v.  Ramsey,  15 
How.  179.  14  L.  Ed.  652.  See  the  title 
ESTOPPEL. 

35.  Amount  of  strict  fees  matter  of  law. 
— United  States  v.  Shields,  153  U.  S.  88, 
<<1,  38  L.  Ed.  645;  United  States  v.  Van 
Duzee,  185  U.  S.  278,  46  L.  Ed.  909.  See 
the    title    PUBLIC    OFFICERS. 

The  comptroller  of  the  treasury  cannot 
prescribe  the  length  of  capiases  or  bonds, 
nor  limit  the  clerk  in  his  charge  to  a  cer- 


tain number  of  folios,  as  such  matters  are 
to  be  determined  by  the  practice  of  the 
court.  United  States  v.  Taj-lor,  147  U.  S. 
695.   37    L.    Ed.    335. 

36.  Dependent  upon  statute. — United 
States  V.  Van  Duzee.  185  U.  S.  278,  46  L. 
Ed.    909. 

Where  the  statute  directs  the  deposit 
of  papers  with  the  clerk  but  does  not 
authorize  the  filing  of  the  papers  in  ques- 
tion, and  makes  no  provision  for  com- 
pensating the  clerk  for  the  service  of  re- 
ceiving and  retaining  them  in  his  custody, 
fhe  court  of  claims  erred  in  awarding 
judgment  in  favor  of  the  clerk  for  com- 
pensation. United  States  v.  Van  Duzee, 
185  U.  S.  278.  281,  46  L.  Ed.  909;  United 
States  f.  Patterson,  150  U.  S.  65,  69,  37 
L.    Ed.   999. 

The  act  of  1896,  abolishing  the  office 
of  circuit  court  commissioner  and  pro- 
viding that  the  dockets,  records  and  of- 
ficial papers  of  these  officers  should  be 
deposited  with  the  clerk  of  the  circuit 
court,  did  not  expressly  provide  that  the 
papers  to  be  surrendered  by  the  commis- 
sioners to  the  custody  of  the  clerk  should 
be  filed  by  the  latter,  and  such  direction 
cannot  be  inferred  from  the  language  em- 
ploved.  United  States  t'.  Van  Duzee,  185 
U.  'S.   278,  281,   46   L.    Ed.   909. 

"Upon  the  assumption  that  the  govern- 
ment had  not  appealed  from  a  judgment 
rendered  against  it,  in  ]\Iarsh  v.  United 
States.  88  Fed.  Rep.  879.  890,  item  57, 
upon  a  claim  similar  to  that  now  being 
considered,  the  court  of  claims,  in  the 
case  at  bar.  adopted  the  decision  in  the 
case  referred  to,  and  held  that  the  pro- 
vision of  the  act  of  1896,  above  quoted, 
authorized   the   filing   by   the    claimant   of 
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a  compensation  for  services  not  otherwise  provided  for  and  some  provide  for 
a  special  and  extra  compensation,  and  the  clerk  is  entitled  to  only  such  compen- 
sation as  the  statute  provides  for.-'^ 

Increase  of  Duties. — The  ordinary  rule,  in  the  absence  of  legislation,  is  that, 
if  the  statute  increases  the  duties  of  an  officer  by  the  addition  of  other  duties 
germane  to  his  office,  he  must  perform  them  without  extra  compensation ;  but 
if  he  is  employed  to  render  services  in  an  independent  employment,  r.ot  incidental 
to  his  official  duties,  he  may  recover  for  such  services.^** 

The  maximum  compensation  of  the  clerk  of  the  United  States  district  being 
limited  by  statute,^'^  any  surplus  fees  and  emoluments  received  by  him  may  be 
recovered  by  the  United  States  from  him  and  his  sureties.-*^^ 

2-  Compensation  per  Diem. — The  clerk  of  the  circuit  or  district  court  is  en- 
titled to  his  per  diem  fee  "when  the  court  is  open  for  business  or  business  is 
being  actually  transacted  in  court. "^^     A  per  diem   fee  will   not  be  allowed   to 


all  papers  deposited  with  him  in  accord- 
ance with  the  requirements  of  the  act, 
and  that  by  such  deposit  they  became  part 
of  the  records  and  files  of  the  court  of 
which  he  was  clerk.  The  United  States, 
however,  on  a  motion  for  a  new  trial  di- 
rected attention  to  the  fact  that  the  court 
had  mistakenly  supposed  that  the  decision 
in  the  Marsh  case  had  been  acquiesced  in, 
since  proceedings  to  review  the  judgment 
in  that  ca^e  were  then  pending  in  the 
proper  circuit  court  of  appeals."  United 
States  V.  Van  Duzee,  185  U.  S.  278.  280, 
46  L.  Ed.  909.  See  post,  "Filing  Papers,' 
IV,  A,   3,  f. 

See  the  statute  law  of  the  United  States 
and  of  the   several  states. 

Simultaneously  serving  two  courts. — 
See  United  States  z'.  King,  147  U.  S.  676, 
37    L.    Ed.    328. 

37.  Statutory  provision  for  extra  com- 
pensation.— United  States  v.  Meigs,  9.j  U. 
S.   748.  24    L.    Ed.   578. 

The  deputy  clerk  of  supreme  court  of 
the  District  of  Columbia  is  not  entitled 
to  the  twenty  per  cent  additional  compen- 
sation granted  by  the  joint  resolutirn  nf 
congress  approved  February  28,  1867  (14 
Stat.  569).  United  States  v.  Meigs,  95  U. 
S.    748.   24    L.    Ed.    578. 

38.  Duties  of  clerk  increased. — United 
States  V.  King,  147  U.  S.  67*;,  679,  37  L. 
Ed.   328. 

39.  Maximum  compensations. — Under 
§§  823.  839,  Rev.  Stat,  the  personal  com- 
pensation of  a  clerk  of  the  district  court 
of  Utah  is  limited  to  $3,500,  over  and 
above  his  office  expenses,  clerk's  hire,  etc., 
and  the  provisions  of  §  7,  act  of  June  23, 
18?4,  ch.  469,  18  Stat.  253,  or  §  1883,  Rev. 
Stat.,  does  not  affect  it.  United  States  v. 
Averill.  130  U.  S.  335,  32  L.  Ed.  977; 
United  States  v.  McMillan.  165  U.  S.  504, 
506,  41    L.    Ed.   805. 

40.  Recovery  of  fees. — United  States  v. 
Averill,  130  U.  S.  335,  32  L.  Ed.  977.  See 
post,  "Duty  to  .\ccount  for  Fees,"   TV.   D. 

41.  When  court  "open  for  business." — 
United  States  v.  Finnell,  185  U.  S.  236. 
46  L.  Ed.  890;  United  States  v.  Nix,  189 
U.  S.  199,  203.  47  L.  Ed.  775;  United 
States  V.  Pitman,  147  U.  S.  669.  37  L.  Ed. 
324. 


The  district  and  circuit  courts  of  the 
United  States  are  always  open  for  the 
transaction  of  certain  kinds  of  business, 
which  may  be  transacted  under  the  or- 
ders of  the  judge,  who  may  at  the  time 
be  absent  from  the  place,  room  or  build- 
ing in  which  the  court  is  held  United 
States  V.  Finnell,  185  U.  S.  236,  243  46 
L.  Ed.  890.  See  United  States  v.  Somer- 
vell. 192  U.   S.   601.  48   L.  Ed.   583. 

The  court  should  be  deemed  "actually 
in  session"  within  the  meaning  of  the 
law,  not  only  when  the  judge  is  present 
in  person,  but  when,  in  obedience  to  an 
order  of  the  judge  directing  its  adjourn- 
ment to  a  certain  day.  the  officers  \\r<t 
present  upon  tiiat  day,  and  the  journal  is 
opened  by  the  clerk,  and  the  court  is  ad- 
journed to  another  day  by  further  direc- 
tion of  the  judge.  United  States  v.  Pit- 
man,  147  U.   S.   669,  671,  37   L.   Ed.   324. 

"It  was  held  by  this  court  in  the  case 
of  McMullcn  V.  United  States,  146  U  S. 
.360.  36  L.  Ed.  1007,  that  when  the  court 
is  open,  by  its  order,  for  the  transaction 
of  business,  it  is  in  session  within  the 
meaning  of  this  section,  'but  that  if  the 
court,  by  its  own  order,  is  closed  for  all 
purposes  of  business  for  an  entire  day, 
or  for  any  given  number  of  days,  it  is  not 
in  session  on  that  day,  or  during  those 
days,  although  the  current  term  has  not 
expired."  United  States  7'.  Pitman,  147 
U.    S._  669.    671,    37    L.    Ed.    324. 

Adjournment  without  transaction  of 
business. — Prior  to  1886  it  was  tlie  prac- 
tice to  allow  a  per  diem  compensation  to 
clerks  for  attendance,  when  court  was 
opened  by  the  judge  and  adjourned  with- 
out transacting  any  business,  and  such 
practice  has  been  sanctioned  by  an  un- 
broken line  of  decisions.  ".-Xnd  it  is  sug- 
gested that  the  purpose  of  the  act  of  1886 
was  to  break  up  that  practice.  All  this 
only  serves  to  prove  that  congress  used 
the  words  found  in  the  act  of  1887  with 
full  knowledge  of  the  former  practice, 
and  of  the  change  made,  or  supposed  Lo 
be  made,  by  the  act  of  1886.  Tt  is  clear 
that  the  words  used,  reasonably  inter- 
preted, indicate  a  purpose  to  allow  the 
per  diem  compensation  for  attendance  as 
well  when   the  court  was  opened  for  busi- 
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the  clerk  of  a  circuit  court  for  attendance  upon  that  court  with  the  jury  com- 
missioners in  drawing  jurors.-*^  A  clerk  of  the  United  States  district  court  is 
entitled  to  his  per  diem  fee  for  attendance  as  such  although  he  is  also  circuit 
court  commissioner  and  has  charged  and  been  allowed  for  services  as  commis- 
sioner for  the  same  day ,^3  and  where  he  appoints  a  deputy  to  attend  the  court 
at  one  place  within  the  district,  and  personally  attends  it  at  another  place  or  in 
a  different  division  of  the  same  judicial  district,  he  is  entitled  under  Rev.  Stat, 
§  831,  to  make  a  per  diem  charge  for  attendance  at  each  place.'*^ 

3.  Fees  for  Particular  Services — a.  In  General. — An  order  of  the  court  re- 
quiring a  service  to  be  performed  is  sufficient  authority  as  between  the  clerk 
and  the  government  for  the  performance  of  the  service  and  the  allowance  of  the 
proper  fee  there  for  .'^^ 

b.  Administering  Oaths  and  Taking  Acknozvledgnient,  etc. — A  clerk  has  been 


ness,  whether  any  business  was  actually 
transacted  or  not,  as  when  business  was 
actually  transacted  in  court.  It  is  said 
that  no  business  could  be  lawfully  trans- 
acted 'in  court'  unless  the  judge  was  per- 
sonally present.  We  do  not  assent  to 
that  view.  It  rests  upon  a  construction 
which  is  too  literal.  The  services  for 
which  Finnell's  account  was  rendered  con- 
stituted business  actually  transacted  in 
court,  unless  it  be  that  a  clerk  could 
never  enter  any  order  unless  the  judge 
was,  at  the  time,  in  the  place,  room  or 
building  where  his  court  was  ordinarily 
held.  But  we  cannot  so  adjudge.  There 
are  many  things  that  may  be  legally  done 
by  a  clerk  pursuant  to  the  written  order 
of  a  judge  sent  to  him,  and  which,  being 
done,  may  be  fairly  held  to  constitute 
business  'actually  transacted  in  court.' 
This  much  is  to  be  implied  from  §§  574 
and  638  of  the  Revised  Statutes."  United 
States  V.  Finnell.  185  U.  S.  236,  46  L.  Ed. 
890.  See.  also.  United  States  v.  Somer- 
vell,   192   U.   S.   601,   48   L.    Ed.    583. 

42.  Per  diem — Attendance  with  jury 
commissioners. — United  States  v.  King, 
147  U.  S.  676.  37  L.  Ed.  328;  United  States 
V.  Kurtz,  164  U.  S.  49,  52.  41  L.  Ed.  346: 
United  States  v.  Payne,  147  U.  S.  687,  37 
L.    Ed.    332. 

43.  Circuit  court  commissioner  as  dis- 
trict court  clerk. — United  States  v.  'Mc- 
Candless,   147  U.  S.  692.  37   L.   Ed.   334. 

"The  reasons  for  double  allowance  in 
this  case  are  much  stronger  than  in  the 
case  of  Erwin,  since  the  commissioner 
acted  in  a  double  capacity,  first,  as  clerk 
of  the  court,  and  second,  as  a  commis- 
sioner of  the  circuit  court.  There  is  no 
incompatibility  between  these  offices,  and 
as  congress  has  never  legislated  against 
their  being  held  by  the  same  person,  the 
practice  has  obtained  in  most  of  the  dis- 
tricts of  appointing  the  clerk  a  commis- 
sioner. It  was  held  by  this  court  in  the 
case  of  United  States  v.  Saunders,  120  U. 
S.  126,  30  L.  Ed.  594.  that  §§  1763,  1764. 
and  1765  had  no  application  to  the  case 
of  two  distinct  offices,  places,  or  employ- 
ments, each  with  its  own  compensation 
and    duties,    held    by    one    person    at    the 


same  time.  We  think  that,  within  the 
rule  laid  down  in  that  case,  there  is  no 
legal  objection  to  the  same  person  hold- 
ing the  offices  of  clerk  and  commissioner; 
and  that  the  person  so  holding  them  is 
entitled  to  the  fees  and  emoluments  of 
both."  United  States  v.  ]\IcCandless,  147 
U.   S.   692.   693,   37   L.   Ed.   334. 

44.  Attendance  at  one  place  by  deputy 
and  at  another  in  person. — United  States 
V.    King.    147    U.    S.    676,    37    L.    Ed.    328. 

45.  Order  of  court  sufficient  authority. 
—United  States  v.  Jones,  193  U.  S.  528, 
48  L.  Ed.  776;  United  States  v.  Barber, 
140  U.  S.  164.  35  L.  Ed.  396;  United 
States  V.  Van  Duzee,  140  U.  S.  169,  35  L. 
Ed.  399;  United  States  v.  AUred,  155  U. 
S.   591,   39   L.   Ed.   273. 

The  government  objected  to  the  al- 
lowance of  certain  charges  for  transcript 
of  record  on  writ  of  error  in  criminal  pro- 
ceedings, by  order  of  court,  on  behalf  of 
an  indigent  defendant.  The  contention 
was  that  §  878  of  the  Revised  Statutes, 
providing  for  pajanent  under  order  of 
court  of  fees  and  costs  when  defendant 
under  indictment  is  without  means,  is 
exclusive,  and  does  not  cover  the  charge 
for  this  service.  The  court  say:  "Here, 
again,  we  think  the  question  has  been 
settled,  in  efTect.  by  what  was  said  in 
United  States  v.  Barber,  140  U.  S.  164,  S5 
L.  Ed.  396:  United  States  v.  Van  Duzee, 
140  U.  S.  169,  35  L.  Ed.  399;  and  United 
States  V.  Allred,  155  U.  S.  591,  39  L.  Ed. 
273.  It  was  held  that  an  order  of  the 
court  requiring  a  service  to  be  performed 
was  sufficient  authority  as  between  the 
clerk  and  the  government  for  the  perform- 
ance of  the  service  and  the  allowance  of 
the  proper  fee  therefor.  Section  878  was 
originally  enacted  in  1846.  and  should  not 
be  held  to  operate  as  a  prohibition  to  the 
extent  contended.  The  indigent  defendant 
ought  not  to  be  deprived  of  availing  him- 
self of  his  writ  of  error  because  of  his 
poverty,  and  when  the  court  has  ordered 
the  transcript  in  the  interest  of  justice, 
the  clerk  ought  not  to  be  deprived  of  com- 
pensation." United  States  v.  Jones,  193 
U.  S.  528.  530.  48  L.  Ed.  776.  See  the 
titles  APPEAL  AXD  ERROR,  vol.  2,  pp. 
259,    425,    427;    COSTS. 
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held  entitled  to  compensation  for  administering  oaths  to  witnesses  respecting  their 
mileage  and  attendance  ;"*^  for  services  on  behalf  of  indigent  defendants  in  crim- 
inal cases.^'''  But  he  has  been  held  not  entitled  to  fees  for  administering  the  oath 
of  office  to  jury  commissioners,  bailiffs,  deputy  marshalls,  district  attorneys  and 
their  assistants;"*^  for  administering  oaths  and  affixing  jurats  to  accounts  of 
United  States  marshalls;"*^  for  administering  oaths  on  voir  dire  of  jurors.^^  A 
clerk  can  only  claim  one  fee  for  taking  acknowledgments  of  a  defendant  and 
sureties  in  a  criminal  case.^^ 

c.  Indexing,  Docketing  and  Taxing  Costs. — The  docket  fee  is  intended  to 
cover  the  entry  of  the  case  upon  the  docket,  indexing  the  same,  making  con- 
temporaneous minutes  and  entries  upon  the  docket  or  calendar  and  other  in- 
cidental services  not  covered  by  other  clauses  of  the  statute.^2  fjg  \^^^  been  held 
not  entitled  to  fees  for  docketing,  indexing  or  taxing  costs  in  cases  in  which  no 
indictment  is  found  f^  for  docketing  and  indorsing  an  order  for  the  removal 
of  a  prisoner  for  trial  in  another  jurisdiction.^-*  The  case  must  be  finally  dis- 
posed of  ;^^  neither  a  summary  application  to  the  judge,-^^  nor  a  continuance  for 


46.  Clerk  entitled  to  fees — Administer- 
ing oath  to  witnesses. — United  States  v. 
Taylor,  147  U.  S.  695.  37  L.  Ed.  335.  See 
United  States  v.  King,  147  U.  S.  676.  37 
L.    Ed.    328. 

47.  Services  on  behalf  of  indigent  de- 
fendents. — United  States  v.  Jones,  193  U. 
S.  528,  48  L.  Ed.  776;  United  States,  Rev. 
Stat..  §§  828,  878  (United  States  Comp. 
Stat.,  pp.  635,  668);  Act  of  February  6, 
1889  (25  Stat,  at  L.  665,  ch.  113). _ 

Such  services  consist  in  issuing  sub- 
poenas to  jurors;  administering  oaths,  by 
order  of  court,  to  defendant's  witnesses, 
oaths  to  affidavits  of  poverty,  and  affix- 
ing jurats,  filing  and  entering  applications 
for  process  and  motions  of  defendant  for 
new  trial;  rendering  services  to  such  de- 
fendant, by  order  of  court,  in  prosecution 
of  writs  of  error.  United  States  v.  Jones, 
193  U.   S.  528,  48  L.   Ed.  776. 

48.  Clerk  not  entitled — Administering 
oaths. — United  States  z'.  Van  Duzee,  140 
U.   S.   169,  35   L.   Ed.  399. 

49.  United  States  v.  Jones,  193  U.  S. 
528,  48  L.   Ed.  776. 

The  act  of  February  22.  1875  (18  Stat, 
at  L.  333,  ch.  95),  requires  clerks, 
marshals  and  district  attorneys  to  render 
their  accounts  duly  sworn  to  for  approval. 
United  States  v.  Jones,  193  U.  S.  528,  48 
L.  Ed.  776;  United  States  ?'.  Van  Duzee, 
140   U.    S.    169,    35    L.    Ed.    399. 

50.  Oath  on  voir  dire  of  juror. — United 
States  V.  Jones.  193  U.  S.  528,  48  L.  Ed. 
776;  United  States  Rev.  Stat..  §  828  cl. 
4;  United  States   Comp.  Stat.  1901,  p.  635. 

51.  Acknowledgments. — United  States 
V.  Hall,  147  U.  S.  691.  37  L.  Ed.  333; 
United  States  v.  Taylor,  147  U.  S.  695, 
696.  37  L.  Ed.  335.  See  the  title  AC- 
KNOWLEDGMENTS,  vol.    1,   p.   76. 

It  was  held  in  the  case  of  United  States 
V.  Ewing.  140  U.  S.  142,  146.  35  L.  Ed. 
388.  that  the  taking  of  an  acknowledgment 
in  a  criminal  cause  by  the  accused  and  his 
sureties  is  a  single  act,  for  which  only  one 
fee  can  be  charged.  If,  for  any  reason, 
it  was  necessary  to  take  them  sf^narately, 
that   fact   should   have  been   made   to   ap- 


pear.     United    States    ?•.    Hall,    147    U.    S. 
691,   692.   37   L.    Ed.  333. 

52.  Services  covered  by  docket  fee. — 
United  States  v.  Van  Duzee,  140  U.  S. 
169,   35   L.    Ed.   399. 

Where  the  entry  is  not  a  mere  memo- 
randum, but  requires  to  be  made  part  "f 
a  permanent  record,  if  is  a  proper  sub- 
ject for  a  charge  per  folio.  United  States 
V.  Van  Duzee,  140  U.  S.  169.  35  L.  Ed. 
399. 

An  order  for  trial  and  recording  a  ver- 
dict in  a  criminal  case  is  covered  by  the 
fee  "for  making  dockets  and  indexes,  is- 
suing venire,  taxing  costs,"  etc.  United 
States  V.  Van  Duzee,  140  U.  S.  169,  35 
L.    Ed.   399. 

53.  Where  no  indictment  found.^ 
United  States  v.  Van  Duzee.  140  U.  S. 
169,    35    L.    Ed.    399. 

In  United  States  v.  McCandless,  147 
U.  S.  692,  694,  37  L.  Ed.  334,  where  the 
grand  jury  returned  not  a  true  bill,  docket 
fees  were  disallowed  upon  the  authority 
of  United  States  v.  Payne,  147  U.  S.  687, 
37    L.    Ed.    332. 

54.  Order  for  removal  of  prisoner  to 
another  jurisdiction. — United  States  v. 
King,    147   U.    S.    676.   37    L.    Ed.   328. 

55.  Case  not  finally  disposed  of. — United 
States  z'.  McCandless,  147  U.  S.  692,  37 
L.    Ed.   334. 

"We  think  that  a  docket  fee  is  not  tax- 
able until  the  case  is  finally  disposed  of. 
In  the  three  clauses  of  §  828,  allowing 
docket  fees,  the  words  'taxing  co'^ts  and 
all  other  services'  are  used,  indicating 
that  it  is  not  to  be  allowed  until  the  costs 
are  taxed  and  the  case  is  finally  disposed 
of.  It  does  not  appear  in  th'S  item  that 
the  cases  in  which  the  jury  disagreed  had 
reached  that  point  where  costs  are  ta.xed, 
or  where  the  cause  had  been  terminated. 
This  item  must,  therefore,  be  reduced  by 
rejecting  cases  in  which  the  jury  dis- 
agreed." United  States  7'.  McCandless, 
147   U.    S.   692.   694.   37   L.    Ed.   334. 

56.  Summary  application — Trial  of  a 
"cause." — l^nitod  States  v.  King.  147  U. 
S.    676,   37    L.   Ed.   328. 


.858 


CLERKS  OF  COURT. 


disagreement  of  the  jury  is  a  "cause"  for  which  a  clerk  can  charge  for  docketing 
or  indexing.^' 

Separate  Docket  Fees — Separate  Trials. — Where  separate  trials  are 
granted  to  several  persons  indicted  under  one  indictment,  the  causes  are  inde- 
pendent and  die  clerk  is  entitled  to  separate  docket  fees.^^ 

Upon  What  Docket  and  Index  Fee  Depends. — The  fee  to  which  a  clerk 
is  entitled  for  making  docket  entries  and  indexes  depends  upon  whether  or  not 
issue  is  joined  and  testimony  given.-^''^  The  clerk's  right  to  a  docket  fee  as  upon 
issue  joined  attaches  at  the  time  such  issue  is  in  fact  joined,  and  is  not  lost  by 
the  subsequent  withdrawal  of  the  plea  which  constituted  the  issue  \^^  and  the 
same  is  true  where  after  issue  joined,  the  case  is  discontinued  on  nolle  prosequi 
entered.*^  ^ 

d.  Folio  Charge  for  Making  Record. — In  enumerating  the  folios  of  the  record 
for  which  the  clerk  is  entitled  to  charge,  the  entire  record  of  a  case  is  to  be  taken 
as  one  instrument.*''^  He  has  been  held  entitled  to  a  folio  charge  for  making  a 
record  of  the  names  of  jurors  with  their  residences  as  drawn  by  the  jury  com- 
missioners.*^^^  The  comptroller  cannot  prescribe  the  length  of  capiases  or  bonds, 
or  limit  the  clerk  to  a  certain  number  of  folios.  This  is  a  matter  to  be  determined 
by  the  practice  of  the  court.*''^ 

■     e.  Entries  of  Record. — The  clerks  of  the   federal  courts  have  been  held  en- 
titled to  compensation  for  entering  orders  approving  the  accounts  of  officers  f^ 


57.  Continuance     for     disagreement    of 

jury.— United  States  v.  McCandless,  147 
U.  S.  692,  37  L.  Ed.  334;  United  States  v. 
Kurtz.   164  U.   S.  49,  51,  41   L.   Ed.   346. 

58.  Separate  docket  fees. — United  States, 
Rev.  Stat.,  §  828.  United  States  v. 
Keatley,   204  U.   S.   562.   51   L.   Ed.  618. 

59.  Upon  what  docket  and  index  fee 
depends. — United  States  v.  Payne,  147  U. 
S.  687,  37  L.  Ed.  332.  And  the  rule  ap- 
plies in  case  of  scire  facias  as  well  as  in 
other   cases   where   issue   is   joined. 

In  suits  upon  manufacturers'  bonds  un- 
der the  internal  revenue  law  where  issue 
was  joined  and  testimony  given,  a  clerk 
is  entitled  to  fees  for  making  dockets  and 
indexes,  taxing  cost.=  ,  etc.  United  States 
V.   Payne,   147  U.   S.   687,  37   L.   Ed.  333. 

In  order  that  the  clerk  may  be  allowed 
a  fee  of  three  dollars,  there  is  no  require- 
ment that  judgment  shall  be  entered  upon 
the  issue,  but  onlv  that  testimony  shall 
be  given.  Testimony  must  be  taken  to 
entitle  the  clerk  to  three  dollars,  while, 
where  none  is  taken,  he  is  entitled  to  two 
dollars.  United  States  v.  Kurtz,  164  U. 
S-    49,    51,    41    L.    Ed.    346. 

60.  Withdrawal  of  plea  which  consti- 
tutes issue. — United  States  v.  Kurtz.  1G4 
U.   S.   49,   41    L.    Ed.   346. 

61.  Case  discontinued  on  nol.  pros. — 
United  States  v.  Kurtz,  164  U.  S.  49,  41 
L.    Ed.    346. 

62.  Folio  charge — Entire  record  as  one 
instrument. — United  States  v.  Kurtz,  164 
U.  S.  49,   50.  41  L.   Ed.  346. 

The  clerk  should  not  treat  each  docu- 
ment, judgment,  order,  and  direction  of 
court,  as  a  separate  instrument.  United 
States  V.  Kurtz,  164  U.  S.  49,  50,  41  L. 
Ed.   346. 

63.  Where  the  practice  of  the  court  re- 
quires the  clerk  to  make  a  record  of  the 
names  of  jurors  with   their   residences,   or 


to  other  incidental  work,  in  connection 
with  the  names  of  the  jurors  drawn,  he  i.': 
entitled  to  charge  for  that  as  for  "making 
a  record."  Although  a  list  of  jurors  with 
their  residences  may  not  be  strictly  a 
part  of  the  record,  yet  if  such  list  is  re- 
quired, by  order  or  practice  of  court,  tck 
be  made  and  posted  in  the  clerk's  office 
or  preserved  in  the  files,  the  clerk  may 
charge  by  the  folio,  no  other  mode  of 
compensation  having  been  provided. 
United  States  v.  Kurtz,  164  U.  S.  49,  53. 
41  L.   Ed.   346. 

"In  the  case  of  United  States  v.  King, 
147  U.  S.  676,  678,  37  L.  Ed.  328,  we  held 
that  the  statute  creating  jury  commission- 
ers, act  of  June  30,  1879,  c.  52.  21  Stat.  43, 
did  not  make  the  clerk  of  the  court  such 
commissioner,  although  it  required  him 
to  act  with  the  commissioner  in  select- 
ing the  names  of  jurors,  and  placing  them 
in  the  jury  box;  and  that  a  new  dutv  was 
thereby  imposed  upon  him  as  clerk,  for 
which  no  compensation  was  provided  by 
law.  The  question  in  that  case  was 
whether  the  clerk  was  entitled  to  a  per 
diem  fee  of  five  dollars  for  services  in 
selecting  jurors,  in  analogy  to  the  com- 
pensation allowed  to  the  jury  commis- 
sioner; and  it  was  held  that  he  was  not. 
But  it  was  not  intended  in  that  case  to 
hold  that  the  clerk  was  bound  to  forego 
any  of  his  ordinary  fees  as  clerk,  simply 
because  he  was  aiding  the  jury  commis- 
sioner in  the  performance  of  a  new  duty." 
United  States  v.  Kurtz,  164  U.  S.  49,  52, 
41  L.  Ed.  346.  See  ante.  "Compensation 
Per   Diem."   IV,   A,   2. 

64.  Length  of  capiases  and  number  of 
foHos.— United  States  v.  Taylor,  147  U. 
S.   695.   701.   37    L.    Ed.   335. 

65.  Order  approving  accounts  of  of- 
ficers.—United  States  7'.  Jones.  147  U.  S. 
672,  37  L.  Ed.  325;  United  States  v.  Payne, 
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for  so  much  of  the  record  as  inchulcs  the  order  of  the  commissioner  binding  the 
party  to  appear  before  the  grand  jury,  on  account  of  the  practice  or  a  rule  of 
the  court  requiring  the  order  to  appear  in  the  final  record  f^  for  entering  orders 
of  court  excusing  jurors ;  orders  for  alias  capias,  alias  fieri  facias  or  venditionas 
exponas;  for  issuing  subpoenas  i'^'  for  making  record  entries  of  recognizances  of 
defendants  and  filing  them,  but  not  for  both  ;"s  for  entering  an  order  of  court 
directing  him  as  to  what  disposition  to  make  of  money  although  he  has  a  com- 
mission for  receiving,  keeping  and  paying  out  money  in  his  hands  \^^  for  entering 
in  the  record  bonds  taken  after  indictment  ;'^^  for  captions  of  terms  and  days 
upon  which  journal  entries  were  made;^^  for  recording  after  the  determination 
of  a  prosecution  all  of  the  proceedings  relating  to  it,  including  the  order  of  com- 
mitment J  ^  And  it  has  been  held  that  he  may  under  paragraph  8.  §  822.  U-  S. 
Rev.  Stat.,  which  prescribes  the  fees  of  a  clerk  of  a  federal  court  for  "making 
any  record,"  claim  fees  for  recording  abstracts  of  judgments,  under  a  rule  of 
the  court,  in  addition  to  the  docket  fee  allowed  by  paragraphs  10,  11,  12,  of  that 
section. "2  But  it  has  been  held  that  he  cannot  claim  fees  for  affidavits,  warrants, 
subpoenas,  and  capiases,  except  the  one  upon  which  the  arrest  was  made,"'*  nor 
for  entering  upon  the  final  record  the  proceedings  before  the  committing  mag- 
istrate.'^ 

f.  Filing  Papers. — A  clerk  has  been  held  entitled  to  fees,  for  filing  duplicate 


147  U.  S.  687,  37  L.  Ed.  332;  United  States 
V.  McCandless,  147  U.  S.  692,  37  L.  Ed. 
334;  United  States  v.  Van  Duzee.  140  U. 
S.  169,  35  L.  Ed.  399;  United  States  v. 
King,  147  U.   S.  676.  683,   37   L.   Ed.   328. 

66.  Commissioner's  order  to  appear  be- 
fore grand  jury. — United  States  v.  King. 
147  U.  S.  676,  685,  37  L.  Ed.  328;  United 
States  V.  Van  Duzee,  140  U.  S.  169,  175, 
35   L.    Ed.   399. 

"While  we  held  in  the  case  of  Unitea 
States  V.  Van  Duzee.  140  U.  S.  169,  170. 
par.  1,  35  L.  Ed.  399,  that  the  clerk  was 
entitled  to  a  fee  for  filing  papers  sent  up 
by  the  commissioner,  they  evidently  form 
no  part  of  the  record  in  the  circuit  court 
and  the  clerk  is  not  entitled  to  a  fee  for 
entering  them.  The  record  proper  be- 
gins with  the  indictment  or  information 
and  ends  with  the  sentence  and  commit- 
ment. The  proceedings  before  a  commis- 
sioner are  principally  for  the  information 
of  the  district  attorney.  In  United  States 
V.  Van  Duzee,  140  U.  S.  169.  176,  par.  9, 
35  L.  Ed.  399,  the  clerk  was  allowed  to  re- 
cover for  so  much  of  the  record  as  in- 
cluded the  order  of  the  commissioner 
binding  the  party  to  appear  before  the 
grand  jury,  on  account  of  a  rule  of  the 
court  in  that  case  requiring  this  order  to 
appear  in  the  final  record."  United  States 
V.  King,  147  U.  S.  676,  685,  37   L.   Ed.  328. 

"It  was  held  by  this  court  in  1833  that, 
in  an  action  brought  by  the  United  States 
against  a  public  officer,  the  court  might 
allow  by  way  of  offset  an  equitable  claim 
for  the  disbursement  of  public  moneys 
and  other  services  rendered  to  the  gov- 
ernment under  orders  of  the  head  of  a 
department,  though  there  were  no  act 
of  congress  providing  for  the  case.  United 
States  V.  MacDaniel,  7  Pet.  1,  8  L.  Ed. 
587;  United  States  v.  Ripley,  7  Pet.  18, 
8  L.  Ed.  593;  United  States  v.  Fillebrown. 


7  Pet.  28,  8  L.  Ed.  596.  See,  also,  Gratiot 
V.  United  States.  15  Pet.  336,  10 
L.  Ed.  759;  Gratiot  ?'.  United  States,  4 
How.  80,  11  L.  Ed.  884."  United  States 
V.  King.  147  U.  S.  676,  679,  37  L.  Ed.  328. 
The  rule  that  proceedings  before  a  com- 
missioner form  no  part  of  the  record,  ap- 
plies to  affidavits.  Generally  anything  not 
necessary  to  support  the  validity  of  the 
judgment  is  presumptively  no  part  of  the 
record,  however  material  it  may  have  been 
in  the  progress  of  the  case.  United  States 
V.  Taylor.  147  U.  S.  69.",,  37  L.   Ed.  :]3:,. 

67.  Entering  order  excusing  jurors,  for 
alias  fieri  facias,  alias  capias  or  vendi- 
tionas exponas — Issue  of  subpoenas. — 
United  States  v.  Payne,  147  U.  S.  687,  37 
L.    Ed.  332. 

68.  Recognizances  of  defendants.^ 
United  States  v.  Payne.  147  U.  S.  687  37 
L.   Ed.  332. 

69.  Order  directing  disposition  of  fund. 
— United  States  t'.  Kurtz,  164  U.  S.  49  41 
L.   Ed.  346. 

70.  Bond  taken  after  indictment.^ 
United  States  v.  Tavlor,  147  U.  S  (i9.->  37 
L.    Ed.   335. 

71.  Captions  of  terms  and  days  of  jour- 
nal entries. — I'nitcd  States  z\  Taylor.  147 
U.   S.   695,   701.  37  L.   Ed.   335. 

72.  All  proceedings  relating  to  prosecu- 
tion.— United  States  z\  Jones,  147  U  S 
672,   37  L.   Ed.  325. 

73.  Abstracts  of  judgments.— United 
States  Rev.  Stat.,  §  S2S:  United  States  v. 
Keatley.  204  U.   S.   562,  51   L.   Ed.   618. 

74.  Affidavits,  warrants,  subpoenas  and 
capiases. — United  States  v.  Tavlor,  147  U. 
S.  695.  37  L.  Ed.  3.';5. 

75.  Proceedings  before  committing 
magistrate. — United  States  v.  King,  147  U. 
S.  676,  37  L.  Ed.  328.  See  United  States 
z\  Van  Duzee,  140  U.  S.  169.  170,  35  L.  Ed. 
399. 
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accounts  of  officers  -^^  for  filing  precipes  for  bench  warrants  -^  for  filing  papers 
in  criminal  cases  as  they  are  received  from  the  commissioner  ;'s  for  filing  oaths, 
bonds,  and  appointments  of  deputy  marshals,  jury  commissioners,  baililfs,  dis-. 
trict  attorneys  and  their  assistants  where  the  practice  is  to  record  them."^  But 
he  has  been  held  not  entitled  to  fees  for  filing  the  vouchers  attached  to  duplicate 
accounts  of  officers  ;^*^  for  filing  mittimuses  :^i  for  filing  separate  orders  of  court 
to  pay  jurors  and  witnesses  ;^-  for  filing  the  affidavits  of  witnesses  respecting 
attendance  and  mileage  ;^3  for  filing  orders  from  the  district  attorney  discharging 
witnesses. ^^ 

g.  Copies,  Certificates  and  Seals- — A  clerk  is  not  entitled  to  fees,  for  copies, 
certificates  and  seals  unless  it  is  required  by  the  law-  or  practice  of  the  particular 
department.s^  \  clerk  has  been  held  entitled  to  fees  for  copies  of  orders  ap- 
proving accounts  of  officers  ;S*^  for  copies  of  subpoenas  furnished  to  marshals, 
in  criminal  cases,  to  be  served  upon  witnesses,  where  the  rules  of  the  district 


76.  Filing  papers — Duplicate  accounts  of 
officers. — United  States  v.  Jones,  147  U. 
S.  672,  37  L.  Ed.  325;  United  States  v. 
Payne,  147  U.  S.  687,  37  L.  Ed.  332. 

77.  Precipes  for  bench  warrants. — 
United  States  v.  Van  Duzee,  140  U.  S. 
169,  33  L.  Ed.  399. 

A  precipe  for  a  bench  warrant  is  not  re- 
quired after  sentence,  the  sentence  being, 
itself,  an  order  for  a  mittimus.  United 
States  V.  Van  Duzee,  140  U.  S.  169,  35  L. 
Ed.   399. 

78.  Papers  in  criminal  cases  received 
from  commissioner. — United  States  v.  Van 
Duzee,  140  U.  S.  169,  35  L.  Ed.  399. 

And  this  is  so  although  several  of  them 
might  constitute  but  one  paper  if  they 
were  received  at  the  same  time.  United 
States  V.  Van  Duzee,  140  U.  S.  169,  35  L. 
Ed.  399. 

79.  Oath  bonds  and  appointments.^ 
United  States  v.  Van  Duzee,  140  U.  S.  169, 
35  L.  Ed.  399. 

80.  Vouchers  attached  to  duplicate  ac- 
counts of  officers. — United  States  v.  Jones, 
147  U.  S.  672,  37  L.  Ed.  325;  United  States 
V.  Payne,  147  U.  S.  687,  37  L.  Ed.  332. 

81.  Mittimuses. — United  States  v.  Van 
Duzee.  140  U.  S.  169.  35  L.  Ed.  399.         _     ' 

82.  Separate  order  of  court  to  pay  ju- 
ror and  witnesses. — United  States  v.  King, 
147  U.  S.  G76,  37  L.  Ed.  328. 

83.  Affidavits  of  witnesses. — United 
States  V.  Taylor.  147  U.  S.  695,  37  L.  Ed. 
335. 

84.  Order  of  district  attorney  discharg- 
ing witnesses. — United  States  v.  Taylor, 
147  U.  S.  695,  37   L.   Ed.  335. 

"While  it  is  proper  that  the  clerk  should 
be  informed  officially  by  the  district  at- 
torney of  the  discharge  of  witnesses,  it  is 
difficult  to  see  why  the  discharge  should 
be  filed.  It  is  a  piece  of  information  for 
the  clerk  upon  which  he  acts  in  comput- 
ing the  amount  due  the  witnesses  for  niile- 
age  and  attendance,  and  when  this  is 
done,  the  discharge  is  functus  officio.  It 
has  accomplished  all  that  it  was  ever  re- 
quired to  do,  is  not  needed  as  a  voucher, 
and  no  advantage  is  gained  by  cumbering 
the  files  of  the  court  with  it.    The  magni- 


tude of  this  encumbrance  may  be  judged 
by  the  fact  that  the  clerk  charges  for  filing 
in  less  than  two  and  half  years  1198  of 
these  discharges  (243  were  filed  in  a  single 
term)  at  a  useless  expense  of  $119.80. 
In  United  States  t;.  King.  147  U.  S.  676,  37 
L.  Ed.  328,  the  clerk's  charges  for  the  pay- 
ment of  a  witness  aggregated  $1.15,  not 
including  the  affidavit  of  the  witness,  or 
this  item  for  filing  the  discharge.  If  these 
be  added,  it  is  made  to  cost  the  govern- 
ment $1.40  in  clerk's  fees  to  pay  off  a  wit- 
ness— a  tax  out  of  all  proportion  to  the 
service  rendered,  or  to  the  usual  amount 
of  the  witness's  compensation.  This  prac- 
tice of  multiplying  fees  for  the  simple 
service  of  paying  a  witness  compensation, 
which  may  not  exceed  the  amount  of  a 
single  daj''s  attendance,  should  not  be  per- 
mitted, and  the  item  in  question  will  be 
disallowed."  United  States  v.  Tajdor.  147 
U.  S.  695,  696.  37  L.  Ed.  335. 

85.  Copies,  certifiicates,  and  seals. — 
United  States  v.  McCandless,  147  U.  S.  692, 
37  L.  Ed.  334;  United  States  v.  Van  Duzee, 
140  U.  S.  169,  171,  35  L.  Ed.  399;  United 
States  V.  Jones,  147  U.  S.  672,  37  L.  Ed. 
325;  United  States  v.  King,  147  U.  S.  676, 
37  L.  Ed.  328. 

A  clerk  is  not  entitled  to  fees  for  seals 
affixed  to  copies  of  order  of  court  for  pay- 
ment by  the  marshal,  of  sums  due  to  wit- 
nesses and  jurors,  unless  the  officers  of 
the  treasury  department  require  such  seal. 
United  States  v.  Van  Duzee,  140  U.  S. 
169,  35  L.  Ed.  399;  United  States  v.  Tay- 
lor, 147  U.  S.  696,  37  L.  Ed.  335. 

Nor  is  he  entitled  to  fees  for  seals  -af- 
fixed to  copies  of  orders  approving  the  ac- 
counts of  officers,  unless  the  treasury  de- 
partment require  it.  United  States  v.  T^Ic- 
Candless,  147  U.  S.  692.  37  L.  Ed.  331; 
United  States  v.  Jones,  147  U.  S.  672,  37 
U.  Ed.  325. 

'in  United  States  v.  Taylor,  147  U.  S. 
695,  37  L.  Ed.  335,  it  was  held  that  a  clerk 
was  not  entitled  to  fees  for  seal  to  copies 
of  orders   directing  payment  of  witnesses. 

86.  Copies  of  orders  approving  accounts 
of  officers. — United  States  v.  Van  Duzee, 
140  U.  S.  169,  35  L.  Ed.  399. 
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court  require  such  copies  to  be  made  f~  for  copies  of  indictments  furnished  to 
defendants  upon  order  of  court  ;'^s  for  copies  of  orders  to  marshals  to  pay 
witness  and  jurors,^^  or  supervisors  of  election  ;^^  for  certificates  to  copies  of 
orders  to  be  forwarded  to  the  treasury  department  with  accounts  ;^^  for  certificates 
to  copies  of  orders  of  court  directing  the  marshal  to  pay  witnesses  and  jurors,^2 
but  it  has  been  held  that  he  is  not  entitled  to  a  fee  for  certificates  to  copies  of 
scire  facias  or  copies  of  orders  of  the  court  for  furnishing  meals  to  jurors  unless 
directed  by  the  court. ^^ 

h.  Drafting  and  Furnishing  Papers. — A  federal  court  clerk  is  not  entitled  to 
fees  for  drawing  more  than  one  recognizance  in  a  criminal  case  unless  it  be  made 
to  appear  that  the  witnesses  could  not  conveniently  have  recognized  each  other.^* 
Nor  is  he  entitled  to  a  fee  for  issuing  commitments  to  jail,  in  addition  to  copy 
of  order  of  removal,  except  in  cases  not  falling  within  §  1030,  Rev.  Stat.^^ 

i.  Issuing  Snbpa:na — Where  a  clerk  issues  subpoenas  for  grand  and  petit 
jurors,  by  order  of  court  he  is  entitled  to  a  fee  therefor. ^^ 

j.  Reports  of  Fees  Due  Witnesses  and  Jurors. — A  clerk  is  not  entitled  to  fees 
for  making  separate  reports  to  the  court  of  the  amount  of  fees  due  witnesses 
and  jurors  and  obtaining  separate  orders  for  payment  of  each  claim. ^^ 


87.  Copies  of  subpoenas. — United  States 
V.  Van  Duzee,  140  U.  S.  1G9,  35  L.  Ed. 
399. 

88.  Copies  of  indictments. — United 
States  V.  Van  Duzee,  140  U.  S.  169.  35  L. 
Ed.  399;  United  States  v.  Allred.  155  U.  S. 
591.   593,   39   L.    Ed.   273. 

89.  Copies  of  order  to  marshal  to  pay 
jurors  and  witnesses. — United  States  v. 
Taylor,  147  U.  S.  695,  37  L.  Ed.  335. 

90.  Supervisors  of  elections. — United 
States  V.  Jones,  147  U.  S.  672,  37  L.  Ed. 
325.  And  this  is  true  without  regard  to 
the  necessity  for  such  orders  or  the 
power  of  the  court  to  make  them. 

91.  Certificates  to  copies  of  orders  to  be 
forwarded  to  treasury  department. — 
United  States  v.  McCandlcss,  147  U.  S. 
692,  37  L.  Ed.  334;  United  States  v.  Jones, 
147  U.  S.  672,  37  L.  Ed.  325. 

92.  Certificates  to  copies  of  orders  to 
pay  witnesses  and  jurors. — United  States 
V.  Taylor.  147  U.  S.  695.  37  L.   Ed.  335. 

93.  Certificates  to  copies  of  scire  facias 
or  order  of  court  for  furnishing  juror's 
meals. — United  States  v.  Jones,  193  U.  S. 
528,  48  L.  Ed.  776. 

94.  Drafting  and  furnishing  papers. — 
United  States  v.  King,  147  U.  S.  676.  37  L. 
Ed.  328.  See,  also.  United  States  v. 
Payne,  147  U.  S.  687,  37  L.  Ed.  332. 

95.  Commitment  to  jail  in  addition  to 
copy  of  order  of  removal. — Before  a  fee 
will  be  allowed  the  clerk  for  issuing  com- 
mitments to  jail  in  addition  to  copy  of 
order  of  removal,  under  Revised  Statutes, 
§  1030  ("no  writ  is  necessary  to  bring  into 
court  any  prisoner  or  person  in  custody, 
or  for  remanding  him  from  the  court  into 
custody,  but  the  same  shall  be  done  on 
the  order  of  the  court  or  district  attorney, 
for  which  no  fees  shall  be  charged  by  the 
clerk  or  marshal"),  it  should  be  made  to 
appear  that  the  commitments  were  issued 
in  cases  not  falling  within  the  section,  and 
hence  that  they  were  a  proper  charge  un- 
der   the    circumstance    of    the    particular 


case.  It  is  entirely  possible  that  the  clerk 
may  be  entitled  to  such  fees  and  it  should 
appear  in  the  rendition  of  his  accounts  that 
the  commitment  was  made  in  a  case 
whqre  it  was  necessary.  United  States  v. 
McCandless.  147  U.  S.  692,  694,  37  L-  Ed. 
334. 

96.  Issuing  subpoenas. — United  States 
V.  Jones.  193  U.  S.  528,  48  L.  Ed.  776. 

97.  Report  of  fees  due  witnesses  and 
jurors.— United  States  v.  King,  147  U.  S. 
676,  37  L.  Ed.  328.  See  United  States  v. 
Taylor,  147  U.  S.  695,  697,  37  L.  Ed.  335. 

"The  practice  in  most  districts  allows 
the  witness  or  juror  to  appear  before  the 
clerk,  make  oath  to  ris  mileage  and  at- 
tendance, and  receive  a  ticket  or  memo- 
randum of  the  amount  due  him,  which  he 
presents  to  the  marslial,  who  takes  his  re- 
ceipt upon  a  large  roll  opened  for  the  sig- 
nature of  all  such  jurors  and  witnesses  as 
are  paid  off  during  the  term.  One  order 
is  then  made  to  pay  all  persons  whose 
names  are  on  the  roll,  and  the  expense  ot 
a  separate  order  in  each  case  is  thereby 
avoided."  United  States  v.  King,  147  U. 
S.   676,  683,  37   L.   Ed.   328. 

"In  the  southern  district  of  Georgia  the 
practice  seems  to  have  been  for  each  wit- 
ness or  juror,  as  he  was  discharged,  to 
appear  separately  or  in  small  numbers  be- 
fore the  clerk,  who  administered  the  oath, 
for  which  he  charged  10  cents;  drew  a  re- 
port, for  which  he  charged  30  cents;  en- 
tered an  order  on  the  minutes,  30  cents; 
filed  copy  of  the  same,  10  cents;  made  a 
copy  of  the  same  to  accompany  the  mar- 
shal's accounts.  20  cents;  and  annexed  his 
certificate  thereto,  15  cents.  The  clerk's 
charges  thus  aggregated  $1.15  for  the  pay- 
'icnt  of  a  witness,  whose  fees  may  not 
have  exceeded  $1.50,  or  of  a  single  juror, 
whose  fees  may  not  have  exceeded  $2. 
Any  practice  which  puts  the  government 
to  such  an  expense  is  burdensome,  vexa- 
tious and  oppressive.  *  *  *  in  view 
of  the  petty  character  of  these   claims,  if 
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CLERKS  OF  COURT. 


k.  Receiving  and  Keeping  Funds. — When  money  paid  into  the  supreme  court 
of  the  United  States  is  put  in  the  hands  of  the  clerk  he  is  entitled  to  a  fee  of 
one  per  cent  of  the  amount-^^ 

1.  Transmitting  Record. — See  ante.  "In  General,''  IV,  A,  3,  a.  See  the  titles 
AppeaIv  and  Error,  vol.  2,  pp.  259,  425,  427;  Costs. 

B.  Liability  for  Compensation — 1.  The  Public. — In  the  absence  of  a  pos- 
itive statutory  provision  or  a  specific  authority  to  the  clerk  to  make  ,sl  charge 
for  services,  the  public  is  not  liable  for  his  compensation.^'' 

2.  Person  for  Whom  Services  Rendered. — Each  party  is  liable  to  the  clerk 
of  the  supreme  court  for  the  fees  due  to  h.im  from  such  party,  respectively-^ 

3.  Proceedings  to  Enforce. — In  a  proceeding  by  a  court  clerk  to  recover  fees 
for  a  public  service,  his  claim  must  be  so  specific  as  to  show  that  the  services 
rendered  were  of  such  a  nature  as  to  authorize  the  charges  made.-  A  clerk  may 
maintain  an  action  of  debt  or  indebitatas  assumpsit  against  a  person  for  fees 
for  official  services  rendered,  if  such  fees  are  authorized  by  law.^  A  judgment 
in  favor  of  a  clerk  is  not  erroneous  because  it  does  not  show  that  the  amount 
of  the  judgment  together  with  the  compensation  already  paid  to  him  as  clerk 
of  the  court,  would  not  increase  his  emoluments  beyond  the  limits  prescribed  by 
law   for  his   office.'* 


the  clerk  be  competent,  it  would  seem  th:it 
tbe  practice  usually  pursued  would  suffi- 
ciently protect  the  government,  and  would 
render  unnecessary  a  scheme  which  seems 
to  have  been  skillfully  devised  for  the  mul- 
tiplication of  fees.  This  charge  must  be 
disallowed."  United  States  v.  King,  147  U. 
S.   676,  6S4,   .37   L.   Ed.   328. 

98.  Receiving  and  keeping  funds. — 
Florida  r.  Anderson,  91  U.  S.  667,  68.3,  2^ 
L.  Ed.  290;  Florida  v.  Anderson,  131  U.  S., 
appx.  cxxxv,  33  L.  Ed.  461.  See.  also. 
Howard  v.  United  States,  184  U.  S.  676, 
46  L.  Ed.  754;  United  States  v.  Kurtz,  164 
U.  S.  49,  53,  41  L.  Ed.  346. 

"A  question  arises  in  this  case  as  to  the 
proper  allowance  to  the  clerk  for  the  cus- 
tody of  the  money  paid  into  court.  It  is 
suggested  that,  by  the  general  fee  bill 
(Rev.  Stat.  §  828),  the  clerks  of  the  cir- 
cuit courts  receive  one  per  cent,  and  that, 
by  analogy,  the  same  allowance  would  be 
proper  in  this  case.  The  fees  of  the  clerk 
of  this  court  were  prescribed  by  the 
process  act  of  1792,  §  3,  1  Star. 
276,  which  allowed  the  clerk  $10  per 
diem  for  attendance  on  the  court;  and  for 
other  services,  double  the  fees  of  the  su- 
preme court  of  the  state  in  which  the 
court  sat.  This  section  was  repeated  in 
the  act  of  Feb.  28,  1799,  1  Stat.  625.  when 
the  seat  of  government  was  about  to  be 
removed  to  this  district,  and  has  never 
been  altered.  The  bill  of  fees  then 
adopted  was  based  on  those  allowed  by 
the  laws  of  Maryland,  to  the  clerk  of  the 
court  of  appeals  of  that  state.  At  that 
time,  1800.  the  clerk  of  that  court  was  al- 
lowed ten  per  cent  on  fees  paid  into  court 
(being  a  certain  number  of  pounds  of  to- 
bacco), which  had  formerly  belonged  to 
the  chancellor,  but  were  then  directed  to 
be  paid  into  the  state  treasury.  1  Kelty's 
Laws,  1779,  cxxv,  §  23.  By  the  present 
Code  of  Maryland,  a  commission  of  five 
per  cent  is  allowed  on  taxes  and  license 
fees    paid    into    court.      1    Maryland    Code, 


291.  We  find,  however,  no  commissions 
specified  for  moneys  paid  into  court  gen- 
erally, and  presume  that  none  are  allowed. 
But  by  analogy  to  the  fee  bill,  for  the 
circuit  and  district  courts,  we  think  that 
one  per  cent  should  be  allowed  in  this 
case.  This  is  the  first  instance  known  of 
moneys  being  paid  into  this  court.'" 
IHorida  z\  Anderson.  131  U.  S.,  app.x. 
cxxxv,  33   L.  Ed.  461. 

99.  Liability  for  compensation — The 
public. — United  States  v.  Van  Duzee,  140 
U.   S.   169.  35   L.   Ed.  461. 

1.  Person  for  whom  services  rendered. 
—Caldwell  V.  Jackson,  7  Cranch  276,  3  L. 
Ed.  341.  See  the  titles  APPEAL  AND 
ERROR,   vol.   2,   p.    424;    COSTS. 

A  copy  of  the  record  is  not  a  part  of 
the  taxable  costs  of  suit,  to  be  recovered 
by  one  party  against  the  other;  but  the 
party  who  requests  the  copy,  must  pay 
the  clerk  for  it.  Caldwell  v.  Jackson,  7 
Cranch  276.   3  L.    Ed.   341. 

2.  Proceedings  to  enforce. — United 
States  7'.  McCandless,  147  U.  S.  692,  37  L. 
Ed.   334. 

3.  Indebitatas  assumpsit. — Caldwell  7.'. 
Jackson,  7  Cranch  276.  3  L.  Ed.  341.  See 
the  title   ASSUMPSIT,  vol.  2,  p.  636 

4.  Judgment. — United  States  v.  Jones, 
]47  U.  S.  672.  676.  37  L.  Ed.  325,  the  cou'-t 
say:  "This  objection,  howeaer.  does  not 
apply  to  any  particular  item,  but  is  a  mat- 
ter to  be  considered  by  the  officers  of 
the  department  when  the  whole  account 
is  stated  and  settled.  If  the  maximum  com- 
pensation has  already  been  allowed  and 
paid,  perhaps  it  might  be  matter  of  de- 
fense to  be  pleaded  and  proven  by  the  gov- 
ernment, but  we  are  clearly  of  the  opin- 
ion that  it  cannot  be  raised  in  this  manner, 
and  so  held  in  the  case  of  United  States 
V.  Harmon,  147  U.  S.  268,  37  L.  Ed.  164, 
decided  at  the  present  term."  See,  gen- 
erallv.  the  title  JUDGMENTS  AND  DE- 
CREES. 
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C.  Payment  in  Advance. — A  clerk  of  a  court  may  demand  a  payment  of 
his  fees,  before  performing  the  services  reqnired,  unless  prohibited  by  statute.^ 

D.  Duty  to  Account  for  Fees. — Any  fees  in  excess  of  the  amount  allowed 
him,  for  compensation  by  statute,  is  required  to  be  paid  by  him  into  the  state  or 
county  treasury.''^  It  is  the  duty  of  the  clerk  of  a  district  court  of  a  territory 
to  account  to  the  United  States  for  fees  received  by  him  from  private  parties 
in  civil  actions,  and  from  the  tcrritorx-.  on  account  of  territorial  business.' 

Naturalization  Fees. — The  clerk  of  the  district  of  the  United  States  docs  not 
have  to  account  for  fees  for  the  naturalization  of  foreigners.^ 

V.  Deputy  Clerks. 

A.  In  General — Appointment. — An  act  of  congress  authorizes  the  employ- 
ment of  a  deputy  clerk  for  the  district  court. ^  One  who  claims  to  be  a  deputy 
by  appointment  and  has  been  recognized  by  the  public  as  such,  is  at  least  a 
de  facto  deputy-^" 

B.  Powers,  Duties  and  Liabilities. — In  general,  a  deputy  of  a  ministerial 
ofificer  can  do  every  act  which  his  principal  might  do.^^ 


5.  Payment  in  advance. — Steever  v. 
Rickman,  109  U.  S.  74,  27  L.  Ed.  861;  Bean 
V.  Patterson,  110  U.  S.  401,  402.  28  L.  Ed. 
190. 

"In  the  present  case  the  record  has  been 
printed,  but  the  clerk  has  not  furnished 
the  necessary  copies  to  the  justices  be- 
cause his  fee  for  preparing  the  record 
for  the  printer  and  other  services,  has 
not  been  paid  by  the  appellant,  aUhough 
demanded.  As  this  is  the  first  time 
the  question  has  arisen,  and  the  practice 
has  not  heretofore  been  authoritively  an- 
nounced, it  is  ordered  that,  unless  the  ap- 
pellant pay  to  the  clerk  within  twenty 
days  from  the  entry  hereof  what  is  due 
him  for  this  fee.  the  appeal  be  dismissed 
for  want  of  prosecution.  If  the  payment 
is  made,  the  clerk  shall  at  once  notify 
the  opposite  party,  and  the  cause  may 
thereafter  be  brought  on  for  hearing  un- 
der paragraph  7  of  Rule  26,  as  a  case  that 
has  been  passed  under  circumstances 
which  do  not  place  it  at  the  foot  of  the 
docket."  Steever  ?■.  Rickman,  109  U.  S. 
74.  7.5,  27  L.  Ed.  861.  vSee  the  title  AP- 
PE.M-v  .'\ND  ERROR,  vol.  2.  pp.  247,  2.50- 
261,  426. 

6.  Duty  to  account  for  fees. — Steever  v. 
Rickman,  109  U.  S.  74.  27  L.  Ed.  861;  Bean 
V.  Patterson,  110  U.  S.  401,  402.  28  L.  Ed. 
190. 

As  to  recovery  by  the  United  States 
from  the  clerk  and  his  sureties,  of  sur- 
plus fees  and  emoluments  received  by  the 
clerk,  see  ante,  "As  Dependent  upon  Stat- 
ute." IV,  A,  1. 

The  fees  and  emoluments  of  the  office 
of  clerk  of  court  belong  to  the  govern- 
ment, subject  onl)'  to  the  payment  of  the 
clerk's  annual  salary,  necessary  clerk  hire, 
and  incidental  expenses,  and  the  clerk  is 
the  collecting  agent  for  the  government. 
Bean  v.  Patterson,  110  U.  S.  401,  402,  28 
L.   Ed.   190. 

7.  Clerk  of  district  court  of  territory. — 
United   States  v.  McMillan,   16.5  U.  S.  504. 


41   L.   Ed.  805.     See  United  States  v.  Av- 
erill.   1.30  U.   S.  335,  32   U   Ed.  977. 

8.  Naturalization  fees.— United  States  v, 
McMillan,  165  U.  S.  504.  41  L.  Ed.  805; 
United  States  i\  Hill,  120  U.  S.  169,  30  L. 
Ed.  627. 

Fees  for  services  in  naturalization  pro- 
ceedings are  not  for  services  in  his  offi- 
cial capacity  within  the  meaning  of  § 
823,  Rev.  Stat.,  United  States  Comp.  Stat.. 
1901,  p.  642.  taken  from  §  1  of  the  act  of 
Feb.  26,  1853.  ch.  80,  10  Stat.  161.  United 
States  V.  Hill,  120  U  S.  169,  30  U  Ed.  627; 
United  States  v.  Hill.  123  U.  S.  681,  682, 
31  L.  Ed.  275.  See,  also,  the  title  NAT- 
URALIZATION. 

9.  Appointment  of  deputy. — Act  of  June 
8,  1872  (17  Stat.  330),  Rev.  Stat.  558.  624, 
678;  Garneau  v.  Dozier,  100  U.  S.  7» 
25  U  Ed.  536;  The  Confiscation  Cases.  20 
Wall.    92,    93.    22    U    Ed.    320. 

10.  De  facto  deputy. — Nofire  v.  United 
States,  164  U.  S.  657,  41  U  Ed.  588.  Sec 
ante,  "De  Facto  Clerk,"  T,  B,  4.  See 
the  title  DE  FACTO  OFFICERS. 

11.  Powers,  duties  and  liabilities. — The 
Confiscation  Cases,  20  Wall.  92,  111.  22  L. 
Ed.  320.  See  ante,  "Powers,  Duties  and 
Liabilities,"    II. 

TIk'  fact  that  a  warrant,  citation,  and 
monition  in  the  district  court  was  not 
signed  by  the  clerk  of  the  court  is  un- 
important, it  having  been  attested  by  the 
judge,  sealed  with  the  seal  of  the  co^irt, 
and  signed  by  the  deputv  clerk.  The  Con- 
fiscation Cases,  20  Waif.  92.  93.  22  L.  Ed. 
320. 

••Since  the  act  of  June  8.  1872  (17  Stat. 
330),  Rev.  Stat.  558,  624.  678,  authorizin.g 
the  appointment  of  deputies  of  the  clerks 
of  the  courts  of  the  United  States,  a  tran- 
script of  the  record  is  sufficiently  authen- 
ticated for  the  purposes  of  an  appeal  or  a 
writ  of  error  to  this  court,  if  it  is  signed 
bv  the  dcputjr  in  the  name  of  and  for  the 
clerk  of  the  court  from  which  the  appeal 
comes,    or    to    which    the    writ    of   error    is 
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COASTING— COASTING  TRADE. 


C.  Compensation. — The  deputy  clerk,  crier,  and  messengers  of  the  supreme 
court  of  the  District  of  Columbia  are  not  entitled  to  the  twenty  per  cent  ad- 
ditional compensation  granted  bv  the  joint  resolution  of  congress  approved 
Feb.  28,  1867  (14  Stat.  569). 12  * 

CLIENT.— See  the  title  Attorney  and  Client,  vol.  2,  p.  703. 

CLOSE.— See  note  1. 

CLOSE  CONFINEMENT.— See  note  2. 

CLOTHING.— See  note  3. 

CLOUD  ON  TITLE.— See  the  title  Quieting  Title. 

CLUBS. — See  the  title  Associations,  vol.  2,  p.  633. 

CO.- — As  to  sufficiency  of  writ  of  error  describing  the  members  of  a  firm  as 
^'&  Co.,"  see  the  title  Appeal  and  Error,  vol.  2,  p.  151. 

COACH.— See  note  4. 

COAL. — See  the  title  Mines  and  Minerals,  and  references  given.  As  to 
whether  statutes  regulating  inspecting  of  coal  mines  deny  equal  protection  of 
laws,  etc.,  see  the  title  Constitutional  Law. 

COASTING— COASTING  TRADE.— See,  also,  the  titles  Collision;  Ships 
AND  Shipping.     See  note  5. 


directed,  and  sealed  with  the  seal  of  that 
court."  Garneau  v.  Dozier,  100  U.  S.  7, 
25    L.    Ed.   536. 

12.  Compensation. — In  United  States  v. 
Meigs,  95  U.  S.  748,  749,  24  L.  Ed.  578,  the 
court  say:  "We  concur  with  the  court  of 
claims  in  the  opinion  that  the  resolution 
does  not  extend  to  the  officers  and  em- 
ployes of  the  judicial  department  of  the 
government,  and  though  in  some  instan- 
ces it  may  not  be  easy  to  say  to  which  de- 
partment a  claimant  may  belong,  we  have 
no  difficulty  in  holding  that  each  of  the 
present  claimants  belongs  to  that  de- 
partment." 

1.  Close  its  business  of  banking. — It  has 
been  held  that  the  change  or  conversion 
of  a  state  bank  into  a  national  bank,  did 
not  "close  its  business  of  banking"  as 
that  phrase  was  used  in  a  New  York  stat- 
ute providing  for  a  redemption  of  circulat- 
ing notes.  Metropolitan  Nat.  Bank  v. 
Claggett,  141  U.  S.  520,  35  L.  Ed.  841. 

2.  Close  confinement. — In  Rooney  v. 
North  Dakota,  196  U.  S.  319,  326,  49  L. 
Ed.  494,  it  is  said:  "It  is  contended  that 
'close  confinement'  means  'solitary  con- 
finement,' and  Medley's  Case,  134  U.  S. 
160,  33  L.  Ed.  835,  is  cited  in  support  of 
the  contention  that  the  new  law  increased 
the  punishment  to  the  disadvantage  of  the 
accused.  We  do  not  think  that  the  two 
phrases  import  the  same  kind  of  punish- 
ment. Although  solitary  confinement  may 
involve  close  confinement,  a  criminal 
could  be  kept  in  close  confinement  with- 
out being  subjected  to  solitary  confine- 
ment. It  cannot  be  supposed  that  an}' 
criminal  would  be  subjected  to  solitary 
confinement  when  the  mandate  of  the  law 
was  simply  to  keep  him  in  close  confine- 
ment. Again,  it  is  said  that  the  law  in  force 
when  the  crime  was  committed  only  re- 
quired confinement,  whereas  the  latter 
statute  required  close  confinement.  But 
this   difference   of   phraseology  is   not  ma- 


terial. 'Confinement'  and  close  confine- 
ment equally  mean  such  custody,  and  only 
such  custody,  as  will  safely  secure  the 
production  of  the  body  of  the  prisoner  on 
the  day  appointed  for  his  execution."  See, 
generallv,  the  titles  CONSTITUTIONAL 
LAW;  PRISONS  AND  PRISONERS; 
SENTENCE  AND   PUNISHMENT. 

3.  Clothing. — In  Arnold  v.  United 
States,  147  U.  S.  494,  497,  37  L.  Ed.  253,  it 
is  said:  "The  language  is,  'clothing,  ready 
made,  and  articles  of  wearing  apparel  of 
every  description.'  The  words  'clothing, 
ready  made.'  would  include  coats,  pants, 
vests  and  overcoats,  at  least;  and  the 
sweeping  term  added  thereafter,  'articles 
of  wearing  apparel  of  every  description,' 
was  obviously  meant  to  reach  out  and  in- 
clude everything  that  one  wears."  See 
Maillard  v.  Lawrence,  16  How.  251,  14  L. 
Ed.  925.  See,  generally,  the  title  REVE- 
NUE LAWS. 

4.  Coach. — -In  Bridge  Proprietors  v. 
Hoboken  Co.,  1  Wall.  116,  148,  17  L.  Ed. 
571,  it  was  said:  "So  we  call  the  inclo- 
sure  in  which  passengers  travel  on  a  rail- 
road, a  coach;  but  it  is  more  like  a  house 
than  a  coach,  and  is  less  like  a  coach  than 
are  several  other  vehicles  which  are 
rarely  if  ever  called  coaches." 

5.  Coastin — Coasting  trade. — In  Gib- 
bons V.  Ogden,  9  Wheat.  1,  214,  6  L.  Ed. 
23,  it  is  said:  "The  coasting  trade  is  a 
term  well  understood.  The  law  has 
defined  it;  and  all  knows  its  rneaning  per- 
fectly. The  act  describes,  with  great  mi- 
nuteness, the  various  operations  of  a  ves- 
sel engaged  in  it;  and  it  cannot,  we  think, 
be  doubted,  that  a  voyage  from  New  Jer- 
sey to  New  York  is  one  of  those  opera- 
tions." 

Under  the  commercial  and  navigation 
laws  of  the  United  States,  merchant  ves- 
sels are  divisible  into  two  classes:  First, 
vessels  registered  pursuant  to  Rev.  Stat., 
§    4131.      These    must    be    wholly    owned, 
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C.  0.  D.— See  note  1. 

CODE  PROCEDURE.— See  the  title  Courts. 

CODES.— See  the  title  Statutes. 

CODICILS.— See  the  title  Wills. 

CO-EMPLOYEES.— See  the  title  Fellow  Servants. 

COERCION.— See  the  title  Duress. 

CO-EXECUTO|lS.— See  the  title  Executors  and  Admixlstrators. 

COGNIZANCE.— See  note  2. 

COGNOVIT. — As  to  confession  of  judgments,  see  the  title  Judgments  and 
Decrees. 

COHABITATION. — See  the  title  Adultery,  Fornication  and  Lewdness, 
vol.  1,  p.  196. 

COIN. — As  to  legal  tender,  see  the  title  Payment.  As  to  power  of  states  to 
coin  money,  see  the  titles  Appeal  and  Error,  vol.  1.  p.  692;  Constitutional 
Law.    See,  also,  the  title  Forgery  and  Counterfeiting. 


commanded  and  officered  by  citizens  of 
the  United  States,  and  are  alone  entitled 
to  engage  in  foreign  trade;  and,  second, 
vessels  enrolled  and  licensed  for  the 
coasting  trade  or  fisheries.  Rev.  Stat.,  § 
431L  Huus  V.  New  York,  etc..  Steam- 
ship Co.,  182  U.  S.  392,  395,  45  L.  Ed. 
1146. 

In  Belden  v.  Chase,  150  U.  S.  674,  696, 
37  L.  Ed.  1218.  it  is  said:  "Ordinarily 
the  terms  coaster  and  'coasting  vessel' 
are  applied  to  vessels  plying  exclusively 
between  domestic  ports,  and  usually  to 
those  engaged  in  domestic  trade  as  dis- 
tinguished from  vessels  engaged  in  the 
foreign  trade  or  plying  between  a  port  of 
the  United  States  and  a  port  of  a  foreign 
country.  Gibbons  v.  Ogden,  9  Wheat.  1, 
6  L.  Ed.  23.  The  mere  fact  that  an 
ocean-going  steamer  may  touch  at  some 
other  port  of  the  United  States,  after  leav- 
ing her  port  of  departure,  would  not  make 
her  a  coaster."  In  that  case  it  was  held 
that  a  steam  yacht  was  not  a  coasting 
vessel  when  authorized  to  proceed  by  sea 
to  foreign  ports. 

In  Huus  V.  New  York,  etc..  Steamship 
Co..  182  U.  S.  392,  395,  45  L.  Ed.  1146,  :t 
is  said:  "The  words  coasting  trade,  as 
distinguishing  this  class  of  vessels,  seem 
to  have  been  selected  because  at  that 
time  all  the  domestic  commerce  of  the 
country  was  either  interior  commerce,  or 
coastwise,  between  ports  upon  the  At- 
lantic or  Pacific  coasts,  or  upon  islands 
so  near  thereto,  and  belonging  to  the 
several  states,  as  properly  to  constitute 
a  part  of  the  coast.  Strictly  speaking-, 
Porto  Rico  is  not  such  an  island,  as  --t 
is  not  only  situated  some  hundreds  of 
miles  from  the  nearest  port  on  the  At- 
lantic coast,  but  had  never  belonged  to 
the  United  States,  or  any  of  the  states 
composing  the  Union.  At  the  same  time 
trade  with  that  island  is  properly  a  part 
of  the  domestic  trade  of  the  country  since 
the  treaty  of  annexation,  and  is  so  rec- 
ognized by  the  Porto  Rican  or  Forakcr 
act."  Accordingly  it  was  held  that  ves- 
sels   trading    between    Porto    Rican    ports 
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and   ports   of  the   United   States  were   en- 
gaged in  the  coasting  trade. 

In  Veazie  v.  Moor,  14  How.  568,  575, 
14  L.  Ed.  545,  it  is  said:  "A  license  to 
prosecute  the  coasting  trade  is  a  warrant 
to  traverse  the  waters  washing  or  bound- 
ing the  coasts  of  the  United  States.  Such 
a  license  conveys  no  privilege  to  use,  free 
of  tolls,  or  of  any  condition  whatsoever, 
the  canals  constructed  by  a  state,  or  the 
watercourses  partaking  of  the  character 
of  canals  exclusively  within  the  interior 
of  a  state,  and  made  practicable  for  navi- 
gation by  the  funds  of  the  state,  or  by 
privileges  she  may  have  conferred  for  the 
accomplishment  of  the  same  end.  The 
attempt  to  use  a  coasting  license  for  a 
purpose  like  this,  is,  in  the  first  place,  a 
departure  from  the  obvious  meaning  of 
the  document  itself,  and  an  abuse  -wholly 
bevond  the  object  and  the  power  of  tlie 
government  in  granting  it." 

1.  C.  O.  D. — See  Adams  Express  Co.  v. 
Kentucky.  206  U.  S.  129,  51  L.  Ed.  987; 
American  Express  Co.  v.  Kentucky,  206 
U.  S.  139,  51  L.  Ed.  993.  And  see  the  ti- 
tles CARRIERS,  anle,  p.  556;  EXPRESS 
COMPANIES;  INTERSTATE  AND 
FOREIGN   COMMERCE. 

2.  Cognizance. — In  Kendall  v.  United 
States,  12  Pet.  524.  636,  9  L.  Ed.  1181,  it 
is  said:  "Much  has  been  said  about  the 
meaning  of  the  words  'powers'  and  cog- 
nizance as  used  in  these  acts  of  congress. 
These  words  are.  no  doubt,  generally  used 
in  reference  to  courts  of  justice,  as  mean- 
ing the  same  thing;  and  I  have  frequently 
so  used  them,  in  expressing  my  opinion 
in  this  case.  But  it  is  manifest,  that  they 
are  not  so  used  in  the  acts  of  congress 
establishing  the  judicial  system  of  the 
United  States;  and  that  the  word  powers 
is  employed  to  denote  the  process,  the 
means,  the  modes  of  proceeding,  which 
the  courts  are  authorized  to  use  in  exer- 
cising their  jurisdiction  in  the  cases  spe- 
cially enumerated  in  the  law  as  committed 
to  tiioir  cognizance."  See.  generally,  the 
titles   COURTS;  JURISDICTION. 


866  COLLBC'I'OR. 

COLLATERAL  AGREEMENTS.— See  the  titles  Frauds,  Statute  of  ;  Parol 
Evidence. 

COLLATERAL  ATTACK.— See,  generally,  the  title  Judgments  and  De- 
crees. See,  also,  the  particular  titles,  such  as  Admiralty,  vol.  1,  p.  179;  At- 
tachment and  Garnishment,  vol.  2,  pp.  677,  680,  689. 

COLLATERAL  DESCENT  —See  note  1. 

COLLATERAL  FACTS.— See  the  title  Evidence. 

COLLATERAL   INHERITANCE    TAX.— See   the   title    Succession   Taxes. 

COLLATERAL  SECURITY.— See  the  title  Pledge  and  Collateral  Se- 
curity. 

COLLECTION  AGENCY. — See  the  title  Princital  and  Agent. 

COLLECTOR. — As  to  collector  of  customs,  see  the  title  Revenue  Laws. 
As  to  collector  of  internal  revenue,  see  the  title  Revenue  Laws. 

1.    Collateral   descent. — In    Levy  v.   Mc-  father  to  son  or  grandson,  and  collateral, 

Cartee.  6   Pet.   102,  112,  8  L.   Ed.  334,  it  is  as    from    brother    to    brother,    and    cousin 

said:  "Descents  are.  as  is  well   known,   of  to    cousin,    etc."      See,    general]}',    the    title 

two  sorts;  lineal,  as  from  father  or  grand-  DESCENT  AND  DISTRIBUTION. 
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I.   Nature,  Incorporation  and  Control,  867. 

A.  Nature,  867. 

B.  Legislative   Control,  868. 

C.  Objection  to  Alteration  of  Charter,  868. 
n.    Officers,  868. 

III.  Powers,  868. 

IV.  Grants  of  Land,  869. 
V.   Removal,  869. 

CROSS  REFERENCES. 

See  the  titles  Army  and  Navy,  vol.  2,  p.  494;  Charities,  ante,  p.  675; 
Corporations;  Parties;  Schools;  Taxation;  Wiles. 

As  to  impairing  the  obligation  of  contract  by  acts  of  the  legislature  consoli- 
dating colleges,  or  affecting  the  exemption  from  taxation,  see  the  title  Impair- 
ment OF  Obligation  of  Contracts.  As  to  gift  in  trust  to  build  a  college  as 
creating  a  perpetuity,  see  the  title  Perpetuities.  As  to  taxation  of  colleges, 
see  the  title  Taxation. 

I.  Nature,  Incorporation  and  Control. 

A.  Nature. — Manner  of  Determining  Character. — The  manner  in  which 
a  college  or  university  is  formed,^  and  the  act  of  its  incorporation,  may  be  looked 
to  in  determining  its  character,  whether  public  or  private,  ecclesiastical  or  lay.^ 

Lay  or  Ecclesiastical,  Civil  or  Eleemosynary.— As  distinguished  from  a 
spiritual  or  ecclesiastical  corporation,  a  college,  for  the  promotion  of  learning  and 
piety  and  the  support  of  persons  engaged  in  literary  pursuits,  is  a  lay  corpora- 


1.  Manner    of   determining    character. — 

Dartmouth  College  v.  Woodward,  4 
Wheat.  517,  629,  634,  4  L.  Ed.  629;  Vin- 
cennes  University  v.  Indiana,  14  How.  263, 
275,  14  L.  Ed.  416. 

2.  When  a  college  or  university  is  char- 
tered by  act  of  congress,  that  act  must  be 
resorted  to  to  determine  its  character. 
Speer  v.  Colbert.  200  U.  S.  130.  143,  60  L. 
Ed.  403. 

Public  or  private. — To  determine 
whether  a  college  or  university  is  private 
or  public,  the  manner  of  obtaining  funds, 
the  object  of  the  institution,  the  nature 
of  its  officers,  whether  public  or  private, 
and  the  manner  in  which  it  is  formed, 
may  be  considered.  Vinccnnes  Univer- 
sity V.  Indiana,  14  How.  268,  14  L.  Ed. 
416. 

"In  the  case  of  Dartmouth  College  v. 
Woodward,  4  Wheat.  517,  629.  6.14,  4  L. 
Ed.  629,  Chief  Justice  Marshall  says:  *  *  * 
'So  far  as  respects  its  fund,  it  is  a  private 
corporation.  Do  its  objects  stamp  on  it 
a  different  character?  Are  the  trustees 
and  professors  public  officers,  invested 
with  any  portion  of  political  power,  par- 
taking in  any  degree  in  the  administra- 
tion of  civil  government,  and  performing 
duties  which  flow  from  the  'sovereign  au- 
thority?'    He    continues:      'The    character 


of  civil  institutions  does  not  grow  out  of 
their  incorporation,  but  out  of  the  manner 
in  which  they  are  formed,  and  the  objects 
for  which  they  are  created.'  'The  right  to 
change  them  is  not  founded  on  their  be- 
ing incorporated,  but  on  their  being  the 
instruments  of  government,  created  for 
its  purposes.'  'The  trustees  are  not  pub- 
lic officers,  nor  is  it  a  civil  institution, 
participating  in  the  administration  of  the 
government;  but  a  charity  school,  or  a 
seminary  of  education,  incorporated  for 
the  preservation  of  its  property,  and  the 
perpetual  application  of  that  property  to 
thc_  objects  of  its  creation.'"  Vincennes 
University  v.  Indiana.  14  How.  2GS.  275, 
14  L.   Ed.  416. 

A  college  founded  and  endowed  by  a 
private  benefactor  is,  in  point  of  law,  a 
private  corporation.  Per  Story,  J.,  Dart- 
mouth College  V.  Woodward,  4  Wheat. 
517,  518,  669,  4  L.  Ed.  629.  See  post, 
"Grants  of  Land,"   IV. 

Dartmouth  College. — Under  its  charter, 
Dartmouth  College  was  a  private  and  not 
a  public  corporation;  that  a  corporation 
is  established  for  purposes  of  general 
charity,  or  for  education  generally,  does 
not,  per  se,  make  it  a  public  corporation, 
lial)le  to  the  control  of  the  legislature. 
Dartmouth  College  v.  Woodward,  4 
Wheat.  517,  518,  4  L.  Ed.  629. 
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tion  ;  and  as  between  civil  and  eleemosynary,  it  is  an  eleemosynary  corporation-^ 

B.  Legislative  Control. — The  legislature  may  have  power  to  incorporate 
colleges  and  universities."*  But  the  legislative  control  of  such  institutions  depends 
upon  their  nature ;  if  they  are  public  corporations,  they  are  subject  to  such  con- 
trol ;^  if  private  in  their  nature,  they  are  not  liable  to  legislative  control.  Any 
legislative  change  would  imi)air  the  obligation  of  the  charter  contract.*^ 

C.  Objection  to  Alteration  of  Charter. — Neither  the  founders  of  a  col- 
lege, nor  students  for  whose  benefit  it  was  founded,  can  complain  of  an  altera- 
tion of  the  charter.'^     The  trustees  alone  can   complain.^ 

II.    Officers. -^^ 

Appointment  and  election  of  officers  in  a  state  university  may  be  controlled 
by  the  legislature.^ 

Removal  of  Professors. — A  person  appointed  as  professor  in  a  state  uni- 
versity for  a  certain  period,  subject  to  law,  may  be  removed  at  any  time  by  act 
of  the  legislature.^" 

Powers  of  Trustees. — Trustees,  collectively  and  severally  of  colleges  are 
generallv  intrusted  with  the  exclusive  power  to  manage  the  funds,  to  choose  the 
officers,  and  to  regulate  the  corporate  concerns,  according  to  their  own  discre- 
tion.ii 

III.  Powers. 

Determined  from  Act  of  Incorporation. — \Miere  a  college  or  university  is 


3.  Lay,  ecclesiastical,  civil  or  eleemosy- 
nary.— Dartmouth  College  r.  \\'oodward, 
4  Wheat.  517.  518,  G68,  4  L.  Ed.  629.  par 
Story.  J. 

4.  Incorporation. — Under  the  ordinance 
of  1787,  made  applicable  to  Indiana  by  an 
act  of  congress,  the  territorial  govern- 
ment of  Indiana  had  power  to  pass  the 
act  of  1806  incorporating  the  University 
of  Vincennes.  Vincennes  University  v. 
Indiana.   14   How.   268,   14  L.   Ed.   416. 

5.  Legislative  control. — Dartmouth  Col- 
lege V.  Woodward.  4  Wheat.  517,  629.  4 
L.  Ed.  629;  Vincennes  University  v.  In- 
diana, 14  How.  268.  275,  14  L.  Ed.  416. 
See  post.  "Officers."  II;  "Powers,"'  III; 
"'Grants   of   Land,"    IV. 

In  the  case  of  Dartmouth  College  v. 
AVoodward.  4  Wheat.  517.  629,  4  L.  Ed. 
629,  Chief  Justice  ^Marshall  says:  "If  the 
act  of  incorporation  be  a  grant  of  polit- 
ical power,  if  it  create  a  civil  institution 
to  be  employed  in  the  administration  of 
the  government,  or  if  the  funds  of  the 
college  be  public  property,  or  if  the  state 
of  New  Hampshire,  as  a  government,  be 
alone  interested  in  its  transactions,  the 
subject  is  one  in  which  the  legislature  of 
the  state  may  act,  according  to  its  own 
judgment,  unrestrained  by  any  limitation 
of  its  power,  imposed  by  the  constitution 
of  the  United  States."  Vincennes  Uni- 
versity V.  Indiana,  14  How.  268,  275,  14  L. 
Ed.   416. 

6.  Impairment  of  charter  contract. — 
Dartmouth  College  z'.  Woodward,  4 
Wheat.   517,  518.   4   L.   Ed.   629. 

As  to  impairment  of  obligation  of  con- 
tracts, see  the  title  niPAIRMKXT  OF 
OBLIGATIOX  OF  CONTRACTS. 

7.  Objection  to  alteration  of  charter. — 
Dartmouth  College  z\  W^oodward,  4 
Wheat.    517,    518,    4   L.    Ed.    629. 


8.  The  trustees  of  a  college,  though  they 
have  no  beneficial  interest  to  be  pro- 
tected, can  complain  of  the  alteration  of 
the  charter  of  a  college.  Dartmouth  Col- 
lege z\  Woodward,  4  Wheat.  517,  518,  641. 
4   L.    Ed.   629. 

8a.  Officers. — See,  generallv,  the  titles 
OFFICERS  AXD  ACCENTS  OF  PRI- 
VATE CORPORATIONS;  PUBLIC 
OFFICERS. 

9.  Appointment  and  election. — Head  ?■. 
The  University.  19  Wall.  526,  22  L.  Ed. 
160. 

10.  Removal  of  professors. — Where  in 
a  university  of  learning,  belonging  to  the 
state,  and  which  the  state  was  in  the 
habit  of  governing  through  curators  ap- 
pointed by  itself  (such  as  the  University 
of  Missouri),  a  person  was  appointed  by 
the  curators  a  professor  and  librarian,  for 
six  years  from  the  date  of  his  appointment, 
"subject  to  law."  held  that  the  legisla- 
ture could  vacate  his  office,  appoint  new 
curators,  and  without  fault  on  the  part  of 
the  professor  assigned,  order  a  new  elec- 
tion of  a  professor  to  the  same  profess- 
orship, and  of  a  librarian,  before  the  e.K- 
piration  of  the  six  years.  Head  v.  The 
University,  19  Wall.  526.  22  L.  Ed.  160. 

When  it  was.  at  the  same  time,  declared, 
that  this  position  should  be  held  by  him 
for  six  years,  "subject  to  law."  it  cannot 
be  doubted  that  he  understood  it  to  be 
a  part  of  the  contract  that  the  legislature 
could,  at  their  discretion  and  in  their 
pleasure,  bring  it  to  an  earlier  end.  Head 
T.  The  University.  19  Wall.  526,  531,  22 
L.   Ed.  160. 

11.  Powers  of  trustees. — Dartmouth 
Colleee  z:  Woodward,  4  Wheat.  517,  513, 
4  L.  Ed.  629. 
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:hartered  by  act  of  congress,  that  act  must  be  resorted  to  in  order  to  determine 
the  measure  of  its  powers  and  duties-^^ 

To  Take  Property. — It  has  been  held  that  by  the  act  of  incorporation  of  a 
college  or  university,  powers  may  be  conferred  upon  the  institution  to  take  any 
estate  or  moneys,  by  gift,  bequest  or  devise,  and  to  have  absolute  control  of 
the  same, ^3  but  the  amount  of  property  which  a  university  may  hold  is  often 
limited  by  its  charter ;  in  such  case,  it  cannot  take  an  amount  in  excess  to  the 
amount  provided  in  the  charter.^'* 

Control  of  Funds. — Where  land  grants  made  by  acts  of  congress^^  for  the 
establishment  and  support  of  agricultural  colleges  in  the  diflFerent  states,  are 
made  to  the  states  and  not  to  any  of  the  colleges  established  by  the  states,  a  col- 
lege so  establislied  cannot  compel  the  payment  of  the  grant  land  funds  to  it;  the 
ilisposition  and  appropriation  is  wholly  with  the  state  legislature.'^ 

Use  of  Funds. — A  college  for  the  instruction  of  youth  in  (he  liberal  arts  and 
science  has  the  power  to  use  its  funds  for  the  cultivation  of  historical  research, 
as  such  is  required  for  a  liberal  education  in  the  arts  and  sciences.''^ 

IV.  Grants  of  Land. 

Of  Public  Land. — In  1804,  congress  donated  public  land  reserved  from  sale 
to  be  located  for  the  use  of  an  institution  of  learning.  In  1806.  the  secretary  of 
the  treasury  located  a  particular  township  in  the  Vincennes  district,  for  the  use 
of  that  district;  and  when,  in  1806,  the  territorial  government  incorporated  a 
board  of  trustees  of  the  Vincennes  University,  the  grant  made  in  1804  attached 
to  this  board,  although,  for  the  two  preceding  years,  there  had  been  no  grantee 
in  existence.'* 

V.    Removal. 

Funds  were  raised  by  citizens  of  a  certain  locality  and  from  other  sources  for 
the  establishment  of  a  college  in  that  locality.  The  permanent  location  of  the 
college  at  that  particular  place  was  not  made  in  terms  by  the  resolution  of  the 
citizens  or  by  the  charter  of  the  college.  It  was  held,  that  the  permanent  lo- 
cation in  the  locality  was  not  a  condition  precedent,  and  an  act  of  congress  con- 
ferring power  to  remove  the  college  did  not  impair  any  contract  right. '^ 


12.  Determined  from  act  ^f  in'^'^rpcra- 
tion.— Specr  z-.  Colbert.  200  U.  S.  130,  143, 
50  L.  Ed.  403.  See  the  title  CORPORA- 
TIONS. 

13.  To  take  property. — Specr  v.  Colbert. 
200  U.  S.  130,   144,  50  L.  Ed.  403. 

It  is  well  said,  in  the  opinion  of  the 
court  of  appeals  in  this  case,  that  the  act 
of  incorporation  of  Georgetown  College 
in  1844  confers  "corporate  power  upon  the 
institution  for  the  instruction  of  youth  in 
the  liberal  arts  and  sciences,  and  also 
clothes  the  corporation  with  power  to 
take  any  estate  whatsoever,  in  any  lands, 
etc.,  or  goods,  chattels,  moneys  and 
other  effects,  by  gift,  bequest,  devise,  etc., 
and  the  same  to  grant,  convey  or  assign, 
and  to  place  out  on  interest  for  the  use  of 
said  college  and  to  apply  the  same.  Speer  t. 
Colbert.    200    U.   S.   130,  144,  50  L.    Ed.    403. 

14.  Limitation  to  power. — Cornell  Uni- 
versity   V.  Fiske.  13(5  U.  S.  152.  34  L.  Ed.  427. 

The  charter  of  Cornell  University  pro- 
vided that  it  could  not  hold  property  ex- 
ceeding the  value  of  ,$3,000,000.  A  legacy 
\va«  made  to  the  university.  At  the  time 
of  the  death  of  the  testatrix,  the  university 
held  property  in  excess  of  $3,000,000.  Ft 
was  held,  the  university  could  not  take 
[the  legacy.  Cornell  University  v.  Fiske, 
136  U.  S.   152,  174,  34  L.   Ed.  427. 


15.  Acts  of  July  2,  1802,  12  Stat.  503, 
as  amended  by  act  of  March  1883,  23 
Stat.   484;   August  30.   1890,   26   Stat.   415. 

16.  Control  of  funds. — Wyoming  Agri- 
cultural College  V.  Irvine,  206  U.  S.  278, 
51  L.  Ed.  1063.  See  Haire  v.  Rice.  204  U. 
S.   291.    51    L.    Ed.   490. 

17.  Use  of  funds.— Speer  v.  Colbert,  200 
U.  S.  130,  50   L.   Ed.   403. 

"The  cultivation  of  historical  research 
would  seem  to  be  a  part  of  a  liberal  edu- 
cation, such  as  should  be  encouraged  by 
a  college  intended  to  confer  degrees  upon 
students  in  acquiring  a  liberal  education 
in  the  arts  and  sciences."  Speer  v.  Col- 
bert,  200   U.    S.    130,    145,    50    L.    Ed.    403. 

18.  Grant  of  public  land. — Vincennes 
University  v.  Indiana,  14  How.  268,  14  L. 
Ed.  416.     See  the  title  PUBLIC  LANDS. 

The  board  of  trustees  of  the  University 
of  Vincennes  was  not  a  public  corporation, 
and  had  no  political  powers.  The  dona- 
tion of  land  for  its  support  was  like  a 
donation  to  a  private  individual;  and  the 
legislature  of  the  state  could  not  right- 
fully exercise  any  power  by  which  the 
trust  was  defeated.  Vincennes  Univer- 
sity V.   Indiana,  14  How.  26S.  14  L.  Ed.  416. 

19.  Removal. — Rryan  v.  Board  of  Edu- 
cation, 151  U.  S.  639,  652,  38  L.  Ed.  2»7. 
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I.  Liability  for  Collision  as  Dependent  on  Negligence,  875. 

A.  In  General,  875. 

B.  Care  Required  to  Avoid  Collision,  875. 

C.  Incompetence  or  Negligence  of  Master.  Crew  or  Pilot^  875. 

1.  Incompetence  or  Negligence  of  Master  or  Crew,  S7b. 

a.  Incompetence,  875. 

b.  Negligence,  877. 

( 1  )    In  General.  S77. 

(2)   Negligence  of  blaster  of  Vessel  Which  Has  Taken  a 
Pilot,  8/7. 

2.  Negligence  of  Pilot,  877. 

a.  In  General.  877. 

b.  Under  Statute  Requiring  Licensed  Pilot.  877. 

c.  Under  Compulsory  Pilotage  Statutes,  878. 

(1)  Liability  of  Master  or  Owner  in   Personam,  878. 

(2)  Liability  of  Vessel  in  Rem,  878. 

(3)  What  Statutes  Are  Compulsory,  878. 

D.  Inevitable  Accident,  879. 

E.  Errors  in  Extremis,  880. 

F.  Inscrutable  Fault,  882. 
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A.  Vessels  Seized  by  Government  as  Prize,  882. 

B.  Collision  Due  to  Negligence  of  Municipal  Fire  Boat,  883. 

C.  Vessels  Being  Operated  under  Charter,  883. 

D.  Liability  of  Proceeds  of  Vessel,  883. 

III.    Precautions  to  Avoid  Collision,  884. 
A.  General  Rules.  884. 

1.  Origin,  Source  and  Nature  of  Rules,  884. 

a.  Usages.  884. 

b.  State  and  Local  Regulations,  884. 

(1)  State  Regulations,  884. 

(2)  Local  or   Port  Regulations,  884. 

c.  Rules  of  Supervising  Inspectors.  885. 

d.  Rules   Enacted  bv    Congress,  885. 

(1)  In  General   885. 

(2)  Object  and   Purpose  of  Rules,  886. 

(3)  Operation  and  Effect  of  Rules.  886. 

(4)  What  Rules  Govern   Particular  Waters,  886. 

2.  Duty  to   Take   Usual   and    Customary   Precautions,  887. 

3.  Departure   f.rom   Rules  to  Avoid  Immediate  Danger,  887. 

4.  Time  of  Taking  Precautions.  888 

5.  Right  to  Rely  on  Performance  of  Duty,  889. 

6.  When  Rules  to  Prevent  Collision  Are  Applicable,  889. 

7.  Obedience  of  Rules  as  Negligence.  890. 

8.  Fault  of  One  Vessel  as  Excusing  Other  from  Diligence,  890. 
B.  Lights,  Lookouts  and  Signals,  890. 

1.  Lights,  890. 

a.  In  General,  890. 
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b.  Kind  of  Lights  to  Be  Exhibited,  890. 

(1)  Steam   Vessels,  890. 

(a)    When   Under  Way,  890. 
aa.  Masthead  Lights,  890. 
bb.  Side   Lights,   89L 

(aa)   Green  Light  on  Starboard  Side,  89L 
(bb)   Red  Light  on  Port  Side,  89 L 
(cc)   Screens  for  Side  Lights,  89L 
cc.  Range  Lights,  89L 
rb)   When   Towing,   892. 

(2)  Sailing  Vessels.  892. 

(3)  Pilot  Vessels,  893. 

(a)   When  Engaged  on  Station  on  Pilotage  Duty,  893. 

aa.  Masthead  Lights,  893. 

bb.  Flare-Up  Lights,  893. 

cc.  Side  Lights,  893. 
rb)   When  Not  Engaged  on  Station,  893. 

(4)  Ferry  Boats.  894. 

(5)  Overiaken  Vessel.  894. 

(6)  Vessels  at  Anchor,  894. 

{?)   Vessel  Moored  or  Tied  to  Sliore  or  Wharf.  8^4. 

c.  Care  Required  in  Keeping  Lights  Bright  and  \'isible,  895. 

d.  During  What  Time  Lights  to  Be  Exhibited,  895. 

e.  Effect  of  Failure  to  Exhibit  Proper  Lights,  896. 

2.  Lookouts,  895. 

a.  Duty  to  Provide  Lookouts,  895. 

(1)  Statutory   Provision,  895. 

(2)  Steam  Vessels.  895. 

(3)  Sailing  Vessels.  896. 

(4)  Vessels  at   Anchor.  896. 

b.  Sufficiency  of  Lookout,  896. 

(n   Who  May  Act  as  Lookout,  896. 
(2)   Number  of  Lookouts  Required,  897. 
(^3)    Position  of  Lookout  on  Vessel,  897. 
(4)    Evidence.  898. 

c.  C^re  Required  of  Lookout,  898. 

d.  Excuses  for  Failure  to  Keep  Lookout,  899. 

e.  Necessity   for  Failure  to  Keep   Proper  Lookout  to  Be   Prox- 

imate Cause  of  Collision.  899. 

3.  Signals.  QOO. 

a.  Duty  to  Giye  and  Exchange  Signals,  900. 

b.  Time  of  Giving  Signals.  900. 

c.  Duty  to  Ansvyer  Signals,  900. 

d.  Duty  to  Comply  with   Signals.  901. 

e.  Correction  of  Improper   Signals  or  Answers,  901. 
C.   Steering  and  Sailing  Rules,  901.' 

1.  Rules  to  Prevent  Collision  between  Steam  \^essels,  901. 
a.  Steam  Vessels  Crossing,  901. 

(1)  Vessel    Having    Other    on   Starboard  to  Keep  Out    of 

Way,  901. 

(a)  Statement  of  Rule,  901. 

(b)  When  Rule  Applicable,  901. 

(c)  Mode  of    Performing    Duty    of  Keeping    Out    of 

Way,  90 L 

(2)  Duty  of  Preferred  Vessel,  902. 

(a)   Keeping  Course  and  Speed,  902. 
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aa.  Keeping  Course,  902. 
bb.  Keeping   Speed,  903. 
(b)   Duty  to  Act  upon  Indications  That  Obligated  Ves- 
sel Is  Not  Going  to  Keep  Out  of  Way,  903. 
b.  Steam  Vessels  Meeting,  904. 

(1)  Duty  to  Pass  on  Port  Side  of  Each  Other,  904. 

(2)  When   Rule   Applicable,  904. 

(3)  Effect    of    Election    to    Pass    on    Starboard    Side,    905. 

(4)  Departure  from  Rule  to  Avoid  Danger.  903. 

(5)  Failure  of  One  Vessel  to  Comply  with  Rule  No  Excuse 

for  Other,  905 

2.  Rules  to  Prevent  Collision  between  Steam  and  Sailing  Vessels,  905. 

a.  Steam  Vessels  to  Keep  Out  of  Way  of  Sailing  Vessels,  905. 

(1)  General  Rule,  905. 

(2)  Reason  of  Rule,  906. 

(3)  When  Rule  Applicable,  907. 

(4)  Duty  to   Watch    Movements   of   Sailing  Vessel,   907. 

(5)  What  Vessels  Are  within  Rule,  907. 

(a)  What  Are  Steam  Vessels,  907. 

(b)  What  Are  Sailing  Vessels,  908. 

(6)  Manoeuvres  to  Avoid  Collision,  908. 

b.  Sailing  Vessel  to  Keep  Her  Course  and  Speed,  908. 

(1) 'statement  of  Rule,  908. 

(a)   Duty  of  Sailing  Vessel  to  Keep  Her  Course,  908. 
(h)   Duty  of   Sailing  Vessel  to   Keep  Her   Speed,  909. 

(2)  Reason  for  Rule,  909. 

(3)  When  Rule  Applicable,  909. 

(a)  In  General,  909. 

(b)  Change    of    Course  before  Risk  of    Collision    At- 

taches, 909. 

(c)  Sailing  Vessel  and  Steamer  Meeting,  909. 

(4)  When  Rule  Not  Applicable,  910. 

(a)  In  General,  910. 

(b)  Collision  Inevitable,  910. 

(c)  Vessel  Not  in  Motion,  910. 

(d)  Change  of  Course  to  Avoid   Obstruction  to   Nav- 

igation, 911. 

3.  Rules  to  Prevent  Collision  between  Sailing  Vessels,  911. 

a.  Which  Vessel  to  Keep  Out  of  Way,  911. 

(1)  Vessel  Running  Free  to  Avoid  One  Close-Hauled,  911. 

(2)  Both  Vessels  Close-Hauled,  912. 

(3)  Both   Vessels    Running   Free    with    Wind   on    Different 

Sides,  912. 

(4)  Both  Vessels  Running  Free  with  Wind  on  Same  Side, 

912. 

(5)  Vessel  with  Wind  Aft  to  Keep  Out  of  Way  of  Other 

Vessels,  912. 

b.  Preferred  Vessel  to  Keep  Her  Course,  912. 

c.  Former  Rule  Applicable  to  Sailing  Vessels  Meeting  End  on  or 

Nearly  End  on.  *n3. 

(1)  Statement  of  Rule.  913. 

(2)  WHien  Rule  Applicable,  913. 

(a)  In  General,  913. 

(b)  When  Vessels  Are  Meeting  "End  on,"  914. 

(c)  When  Vessels  Are  Meeting  "Nearly  End  on,"  914. 

d.  Denarture  from  Rules  to  Avoid  Immediate  Danger,  914. 

4.  Overtaking  Vessels,  915. 
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a.  Duty  of  Overtaking  Vessel  to  Keep  Out  of  \\'ay,  915. 

b.  What  Are  Overtaking  Vessels.  915. 

c.  Duty  of  Overtaken  Vessel  to  Keep  Her  Course  and  Speed,  915- 

5.  Duty  of  Steam  Vessel  to  Slacken  Speed,  Stop  and  Reverse,  916. 

a.  Statement  of  Rule,  916. 

b.  When  Rule  Applicable,  916. 

(1)  In  General,  916. 

(2)  When  Slowing  Up  Would  Result  in  Collision,  916. 

(3)  Failure  of  Other  Vessel  to  Answer  Si^Mials,  916. 

(4)  Improper  Answer  of  Signals  by  Other  Vessel,  917. 

(5)  Inability  to   Discover  Character   of   Object  Seen  Ahead, 

917. 

(6)  Inability  to  Ascertain  Position  or  Course  of  Other  Vessel, 

917. 

(7)  Improper    Manneu\Te   by   Other   \"essel,   918. 

(8)  In  Fog  on  Thick  Weather,  918. 

c.  Faulty  Construction  as  Excuse  for  Failure  to  Stop,  918. 

d.  Which  of  Two  Approaching  Steamers  Must  Stop,  918. 

6.  Speed,  918. 

a.  Steam  Vessels.  918. 

b.  Sailing  Vessels,  919. 

7.  Navigation  of  Harbors  and  Narrow  Channels,  919. 

a.  Care  Required,  919. 

b.  Duty  as  to  Signals,  920. 

c.  Duty  as  to  Lookouts,  920. 

d.  Duty  to  Stop  and  Reverse.  920 

e.  Right  of  Steamers  to  Use  Propeller  in  Crowded  Harbor,  920, 

f.  Speed  and  Control,  920. 

g.  Duty  to  Keep  to  Starboard  Side  of  Channel,  921. 
h.  Leaving   Slips  or   Wharves,  921. 

i.  Rights  of  Ferry  Boats,  921. 

8.  Vessels  Meeting  upon  Rivers,  921. 

D.  Special  Precautions  Required  in  Fog  or  Thick  \\'eather,  922. 

1.  Signals  by  Bell,  Whistle  or  Horn,  922. 

a.  Steam  Vessels,  922. 

b.  Sailing   Vessels,   922. 

2.  Speed.  923. 

a.  Statutory    Provision.   923. 

b.  Steam    Vessels,    923. 

c.  Sailing  Vessels,  925. 

3.  Duty  to  Slacken  Speed  and  Stop  on  Hearing  Signal.  925. 

4.  Change  of  Helm  before  Making  Out  Course  of  Approaching  Ves- 

sel, 926. 

E.  Vessels  Moored,  at  Anchor  or  Aground,  927, 

1.  Vessels  Moored  to  Shore  or  Wharf,  927. 

2.  Vessels   at   Anchor,  927. 

a.  Place   of   Anchoring,  927. 

b.  Duty  of  Other  \'essels  to  Avoid  Vessels  at  Anchor,  928. 

c.  Duty  of  \>ssel  at   .Ar.chor  to  Avoid  Collision,  929. 

3.  Vessels  Aground.  ^^29. 

F.  Two   Tugs   Approaching   Wssel    to    Secure    Towing   Contract,   929. 

G.  Tugs  and   Vessels   in    Tow,  929. 

1.   Injuries  to  Third   \'essels,  921. 

a.  Tug  aufl   Tow    Considered  as   One   \'cssel,   929. 

b.  Duty  of  Tliird  \>ssel  to  Avoid  Tug  and  Tow.  <^30. 

c.  Liability  of  ^''ug  Assisting  Another  and   Subject  to   ller  Or- 

ders,   930. 


874  COLLISION. 

d.  Liability  as  between  Tug  and  Tow,  930. 

(1)  In   General.  930. 

(2)  When  Both  Liable,  93L 

(3)  When  Tug  Liable  Alone,  93 L 

(4)  When  Tow  Liable  Alone,  93 L 

2.  Liability 'of  Third  Vessel  to  Tow,  932. 

3.  Liability  of  Tug  to  Tow,  932. 

H.  Collision  with  Piers,   Bridges  and  Other  Structures,  932. 

L  Duties  and  Liabilities  of  Owners  of  Piers,  Bridges,  etc.,  932. 
2.  Duties  and  Liabilities  of  Vessel,  932. 

IV.    Duty  to  Aid  Injured  Vessel  after  Collision,  933. 

V.   Rights  and  Liabilities  Growing  Out  of  Collision,  933. 

A.  What  Law  Governs,  933. 

B.  Loss  or  Damage  to  Cargo,  933. 

1.  Cargo  of  Colliding  Vessel,  933. 

a.  Cargo  Not  Liable  for  Fault  of  Vessel,  933. 

b.  Remedies  of  Cargo  Owner,  933. 

c.  Remedies  of  Underwriters  of  Cargo  Who  Have  Piid  Loss,  933. 

d.  Form  of  Decree  for  Cargo  Owners  in  Action  against  Both 

Vessels,  934. 

2.  Loss  or  Damage  to  Cargo  of  Third  Vessel,  934, 

C.  Loss  or  Damage  to  Third  Vessel,  934. 

D.  Rights  and  Liabilities  Where  Collision  Due  to  Fault  of  One  Vessel,  935. 

E.  Division  of  Loss  in  Case  of  Mutual  Fault,  9Z3. 

1.  Common-Law  Rule,  935, 

2,  Admiralty  Rule,  935. 

a.  Loss  or  Injury  Sustained  by  Vessels,  935. 

(1)  General  Rules,  935. 

(2)  Necessity    for   Both  Vessels  to   Be  Damaged,  936. 

(3)  Effect  o^f  Minor  Fault  of  One  Vessel,  9^36. 

(4)  Collision  with  Piers  or  Other  Structures,  936. 

b.  Loss  to  Cargo,  936. 

(1)  Loss  to  Be  Divided,  936. 

(2)  Rights  and  Remedies  of  Vessel   Paying  Cargo  Owners 

to   Enforce   Contribution.  937. 

(a)  Recoupment,  937. 

(b)  Action    for   Contribution.   937. 

c.  Personal   Injuries,  937. 

d.  Costs,  937. 

F.  Effect  of  Harter  Act  on  Liability  for  Collision,  937. 

G.  Measure  of  Damages,  938. 

1.  In  General,  938. 

2.  Loss  of,  or  Injuries  to.  Vessels,  938. 

a.  Vessel  Lost,  938. 

(1)  In    General,   938. 

(2)  Effect  of  Decree  for  Total   Loss,  938, 

b.  Vessel  Damaged,  938. 

(1)  Cost  of  Repairs,  938. 

(2)  Vessel  Abandoned,  939. 

(3)  Damages  Accruing  after   Collision,   939, 

3.  Loss  of  Time  and  Use  of  Vessel,  939. 

a.  Right  to  Recover,  939. 

b.  Mode  of  Estimating  Amount  of  Recovery,  939. 

4.  Loss  of  Profits,  940. 

a.  Where  Vessel  Is  a  Total  Loss.  940. 

b.  Where  Vessel  Is  Damaged,  940. 
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5.  Damage  to  Cargo,  940. 

6.  Effect   Where  Vessel   Is  Released  on   Stipulation,  940. 

7.  Effect  of  Concurring  Decisions  of  Lower  Courts,  940. 
H.  Personal  Liability  of  Owner,  940. 

L  At  Common   Law,  940. 

2.  Under  Act  to  Limit  Liability  of  Ship  Owners,  941. 

VI.  Actions  or  Suits  for  Collision,  941. 

A.  Jurisdiction,  941. 

B.  Consolidation  of  Actions,  941. 

C.  Election  as  to  Suits  in  Rem  or  in  Personam,  941. 

D.  Parties,  941. 

1.  Libelants,   941. 

2.  Respondents,  941. 

3.  Right  of  Person  Not  a  Party  to  Share  in  Proceeds,  942. 

4.  Objections  for  Want  of  Proper  Parties,  942. 

E.  Intervention,  942. 

1.  Voluntary   Intervention,  942. 

2.  Forced  Intervention  under  Admiralty  Rule  59,  942. 

F.  Pleading,  942. 

1.  Libel,  942. 

2.  Cross  Libel,  943. 

3.  Answer,   943. 

G.  Evidence,  944. 

1.  Presumptions   of   Negligence,   944. 

a.  Failure  to  Adopt  t'sual  Precautions,  944. 

b.  Breach  of   Rules,  944. 

(1)  General   Rule,   944. 

(2)  Want  of  Proper  Lights,  944. 

(3)  Want  of  Proper  Lookout,  944. 

(4)  Want  of  Proper  Fog  Horn.  944. 

(5)  Failure  to  Give  Proper  Signals,  945. 

(6)  Failure  to  Keep  Out  of  Way.  945. 

(7)  Failure  to  Keep  Course  and  Speed,  945. 

2.  Presumption  in  Favor  of  One  Vessel  Where  Fault  of  Other  Is 

Shown,  945. 

3.  Judicial  Notice  of  Rules,  945, 

4.  Admissibility,  946. 

5.  Weight   and    Sufficiency.   946. 
H.  Variance,  947. 

I.  Province  of  Court  and  Jury.  947. 

J.  Release  of  Vessel  on   Stipulation,  947. 

K.  Decree,  947. 

L.  Costs,  947. 

M.  Review,  947. 

CROSS  REFERENCES. 
See  the  titles  Admiralty,  vol.  1,  p.  119;    Appeal  and  Error,  vol.  1.  p.  333; 
Damagf:s;  Death   by  Wrongful  Act;  Evidence;  Maritime  Liens;  Negli- 
gence; Parties;  Pleading;  Presumptions  and  Burden  of  Proof;  Ships  and 
Shipping;  Usages  and  Customs. 

As  to  admiralty  jurisdiction  in  cases  of  collision,  see  the  title  Admiralty,  vol. 
1,  p.  119.  As  to  admiralty  jurisdiction  over  a  proceeding  for  death  resulting  from 
collision,  see  the  title  Admiralty,  vol.  1,  p.  119.  As  to  costs,  see  the  title  Ad- 
miralty, vol.  1,  p.  119.  As  to  release  of  vessel  on  stipulation,  see  the  title  Admir- 
alty, vol.  1,  p.  119.  As  to  liability  of  owners  to  pay  bottomry  bond  out  of 
damages  recovered  in  action  for  collision,  see  the  title  Bottomry  and  Responden- 
tia, ante,  p.  448.     As  to  priority  of  lien   for  damages  for  collision  over  other 
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maritime  fiens,  see  the  title  Maritime'  LiExs.  As  to  whether  collision  is  a  risk 
covered  by  policy  of  marine  insurance,  see  the  title  Marixe  Insurance.  As 
to  limitation  of  liability  of  ship  owners,  see  the  title  Ships  and  Shipping.  As  to 
the  operation  and  effect  of  the  Harter  Act  generally,  see  the  title  Ships  and 
Shipping. 

I.  Liability  for  Collision  as  Dependent  on  Negligence. 

A.  In  General. — -The  liability  of  one  vessel  for  loss  of,  or  injury  to,  another 
by  collision,  is  dependent  on  the  questions  whether  the  owner  has  provided  a 
competent  and  sut^cient  force  to  man  the  vessel,  and  whether  those  in  charge 
of  it  at  the  time  of  the  accident  were  guilty  of  negligence,  and  if  neither  the 
owner  nor  the  master  and  crew  were  blamable.  no  liability  attaches  to  them  or 
the  vessel.^ 

B.  Care  Required  to  Avoid  Collision. — The  highest  degree  of  caution  that 
can  be  used  is  not  required  to  be  exercised  by  those  in  charge  of  a  vessel  in  or- 
der to  avoid  collision ;  it  is  enough  that  the  care  exercised  is  reasonable  under 
the  circumstances — such  as  is  usual  in  similar  cases,  and  has  been  found  by  long 
experience  to  be  sufficient  to  answer  the  end  in  view — the  safety  of  life  and  prop- 
erty.- That  one  of  the  vessels  could  have  done  something  that  she  did  not  do 
is  not  sufficient  to  render  her  liable  for  a  collision,  the  question  being  whether 
she  did  all  that  reasonable  prudence  required  her  to  do  under  the  circumstances.^ 

C.  Incompetence  or  Negligence  of  Mcister,  Crew  or  Pilot — 1.  Incom- 
petence SR  Negligence  of  ^Master  or  Crew — a.  Incompetence. — Owners  of 
vessels  must  employ  competent  and  skillful  officers  and  crew  to  navigate  the 
vessel,  and  for  negligence  in  this  respect,  resulting  in  collision,  the  vessel  is  li- 
able.^ 


1.  Liability  as  dependent  on  negligence. 

— Brig  James  Grav  v.  Ship  John  Fraser, 
21  How.  184.  194,  16  L.  Ed.  106;  Sturgis 
V.  Boyer,  24  How.  110,  124,  16  L.  Ed.  591; 
The  Grace  Girdler,  7  Wall.  196.  203,  19 
L.  Ed.  113.  See  post,  "Inevitable  Acci- 
dent," I,  D.  And  see  post,  "Presumptions 
of  Negligence,"  VI,  G,  1. 

A  loss  by  collision,  without  any  fault 
on  either  side  is  a  loss  by  "perils  of  the 
sea"  within  the  meaning  of  a  clause  in  an 
insurance  policy.  Peters  v.  Warren  Ins. 
Co.,  14  Pet.  99,  10  L.  Ed.  371.  See  the 
title  MARINE  INSURANCE. 

2.  Degree  of  care  required. — The  Grace 
Girdler,  7  Wall.  196.  203,  19  L.  Ed.  113; 
The  Nevada.  106  U.  S.  154,  27  L.  Ed.  149; 
Goslee  V.  Shute,  18  How.  463.  15  L.  Ed. 
462;  Williamson  v.  Barrett.  13  How.  101, 
108,   14   L.    Ed.   68. 

3.  Failure  of  vessel  to  do  all  that  could 
have  been  done. — The  Nevada.  106  U.  S. 
154.  157,  27  L.  Ed.  149;  Goslee  v.  Shute, 
18  How.  463,  15  L.  Ed.  462;  Williamson 
V.  Barrett,  13  How.  101,  108,  14  L.  Ed.  68. 

The  fact  that  another  or  different  or- 
der would  have  prevented  the  catastrophe 
is  not  enough;  circumstances  must  be 
shown  that  would  make  it  the  duty  of 
the  master  to  give  the  order.  There  is 
no  rule  of  law  or  of  the  river  thac  im- 
poses upon  him,  in  such  an  emergency, 
the  obligation,  to  give  a  particular  direc- 
tion to  his^  vessel,  simply  because  it  might 
avoid  the  danger.  The  question  ''n  all 
such  cases  is,  whether,  in  the  exercise  of 


due  care  and  caution  in  the  management 
of  her  at  the  time  in  any  given  case,  such 
a  direction  should  have  been  given.  If 
it  should,  then  he  is  chargeable  with  the 
consequences  of  the  neglect.  Williamson 
v.  Barrett,  13  How.  101,  109,  14  L.  Ed.  68. 

4.  Incompetency  of  officers  or  crew. — 
Chamberlain  i\  Ward,  21  How.  548,  16  L. 
Ed.  211;  St.  John  v.  Paine,  10  How.  557, 
558,    13   L.    Ed.   537. 

The  owner  is  responsible  for  damage 
resulting  not  onlj'  from  want  of  care  and 
attention  on  the  part  of  the  persons  in 
charge  of  the  vessel,  but  also  from  the 
want  of  proper  knowledge  and  skill  to 
enable  them  to  manage  her  according  to 
established  nautical  rules.  St.  John  v. 
Paine,   10   How.   557,  558,  13    L.   Ed.   537. 

A  vessel  is  in  fault  when  she  does  not 
have  a  competent  and  skillful  officer  in 
charge  of  her  deck,  and  his  want  of  quali- 
fications and  skillfulness  contributed  to 
the  collision.  Owners  of  steamships 
must  eniploj'  skillful  and  competent  of- 
ficers; and  the  remark  is  just  as  appli- 
cable as  to  the  under  officers,  whether  the 
mate  or  second  mate,  as  to  the  master, 
during  all  the  time  they  have  charge  of 
the  deck.  Chamberlain  v.  Ward,  21  How. 
548,   16   L.   Ed.   211. 

When  employed  in  navigation,  ships 
and  vessels  should  be  kept  seaworthy  and 
be  well  manned  and  equipped  for  the 
voyage,  and  in  cases  where  they  are  nol 
seaworthy  or  not  well  manned  or 
equipped,   and  a   collision  ensues  betwec;' 
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b.  Negligence — (1)  In  General. — Vessels  engaged  in  commerce  are  held  liable 
for  damage  occasioned  by  collision  on  account  of  the  complicity,  direct  or  in- 
direct, of  their  owners,  or  the  negligence,  want  of  care  or  skill  on  the  part  of  those 
employed  in  their  navigation.  Owners  appoint  the  master  and  employ  the  crew, 
and  consequently  are  held  responsible  for  their  conduct  in  the  management  of 
the  vessel.^  But  in  order  for  this  result  to  obtain  the  relation  of  principal  and 
agent  must  exist  between  the  owners  and  the  persons  in  charge  of  the  vessel 
whose  negligence  results  in  collision.^ 

(2)  Negligence  of  Master  of  Vessel  Which  Has  Taken  a  Pilot. — The  master 
is  not  absolved  from  his  duties  as  such  by  the  fact  that  the  vessel  has  taken  a 
pilot,  but,  even  under  these  circumstances,  must  be  diligent  in  stationing  lookouts, 
and  in  seeing  that  the  crew  perform  their  duties  J 

2.  Negligence  of  Pilot — a.  In  General. — At  the  common  law,  the  master  and 
owner  of  a  ship  are  as  a  general  rule  liable  for  the  negligence  of  a  pilot  cm- 
ployed  by  them,  resulting  in  a  collision  with  another  ship.^ 

b.  Under  Statute  Requiring  Licensed  Pilot. — The  fact  that  the  pilot  is  required 
to  be  a  licensed  pilot  does  not  defeat  the  liability  of  the  owner  of  a  ship  for  his 
negligence,  provided  the  master  is  at  liberty  to  take  a  pilot  or  not  at  his  pleasure. 


such  a  vessel  and  one  without  fault  in 
that  respect,  the  owners  of  the  vessel  not 
seaworthy  or  not  well  manned  and 
equipped  cannot  escape  responsibility,  if 
it  appears  that  the  unseaworthiness  of  the 
vessel  or  the  want  of  a  competent  master 
or  of  a  sufficient  crew  or  of  suitable  tackle, 
sails,  or  other  motive  power,  as  the  case 
may  be.  caused  or  contributed  to  the  dis- 
aster; and  as  the  owners  of  the  vessel  ap- 
point the  master  and  employ  the  crew, 
they  are  also  held  responsible  for  their 
conduct  in  the  control  and  navig^ation  of 
the  vessel.  The  Continental,  14  Wall.  345, 
355,   20   L.   Ed.   801. 

Officers  without  proper  license. — If  the 
officers  of  a  vessel  are  qualified  lo  fill 
their  respective  positions,  the  owner  is 
not  to  be  held  responsible  for  a  collision 
simply  because  thev  were  not  properly 
licensed.  The  Blue  'jacket,  144  U.  S.  371. 
36  L.   Ed.   469. 

5.  Negligence  of  master  and  crew. — • 
The  Clarita  and  The  Clara,  23  Wall.  1.  11, 
23  L.  Ed.  146;  Sturgis  v.  P.over.  24  llow. 
110.  123,  16  L.  Ed.  591;  The  Merrimac, 
14  Wall.  199,  200,  20  L.  Ed.  873;  Rams- 
dell  Transp.  Co.  v.  La  Compa<Tnio  Gen- 
erale  Transatlanticiue,  182  U.  S.  406,  416, 
45  L.  Ed.  1155;  Workman  v.  New  York 
City,  179  U.  S.  552,  553,  45  L.  Ed.  314; 
The  Teutonia,  23  Wall.  77,  23  E.  Ed.  44; 
Union  Steamship  Co.  v.  New  York.  etc.. 
Steamship  Co.,  24  How.  307.  le  L.  Ed. 
699;  The  Maria  Martin,  12  Wall.  31,  20 
L.  Ed.  251;  The  Lady  Pike,  21  Wall.  1, 
22  L.  Ed.  499;  St.  John  v.  Paine,  10  How. 
5.57,  558,  13  L.  Ed.  537;  The  Continental. 
14  Wall.  345.  355,  20  1,.  Ed.  801;  Cham- 
berlain V.  Ward,  21  How.  548.  16  L. 
Ed.  211.  See,  ge.T.M-pllv.  the  titles  MAS- 
TER AND  SERVANT;  PILOTS: 
PRINCIPAL  AND  AGENT;  SEA- 
MEN. 

6.  Necessity    for    relation    of    principal 


and  agent. — The  owner  is  not  liable  when 
the  person  committing  the  fault  does  not 
in  fact  or  by  implication  of  law  stand  in 
the  relation  of  his  agent.  Unless  the 
owner  and  the  person  or  persons  in 
charge  of  the  vessel  sustain  in  some  way 
towards  each  other  the  relation  of  prin- 
cipal and  agent  the  injured  party  cannot 
have  his  remedy  against  the  colliding 
vessel.  The  Clarita  and  The  Clara,  23 
Wall.  1,  11.  23  L.  Ed.  146;  Sturges  v. 
Boycr,  24  How.  110,  16  L.  Ed.  591;  The 
China.  7  Wall.  53.  70,  19  L.  Ed.  67.  See 
the    title    PRINCIPAL    AND    AGENT. 

7.  Effect  cf  taking  pilot  as  absolving 
master  from  duties. — The  Oregon,  158  U. 
S.    186,    39    L.    Ed.    943. 

While  the  pilot  doubtless  supersedes 
the  master  for  the  time  being  in  the 
command  and  navigation  of  the  ship,  and 
his  orders  must  be  obeyed  in  all  matters 
connected  with  her  navigation,  the  mas- 
ter is  not  wholly  absolved  from  his  duties 
while  the  pilot  is  on  board,  and  inay  ad- 
vise with  him,  and  even  displace  him  in 
case  he  is  into.xicated  or  manifestly  in- 
competent. He  is  still  in  command  'i  the 
vessel,  except  so  far  as  her  navigation  is 
ronccrned.  and  bound  to  see  that  there 
is  a  stifificient  watch  on  deck,  and  that 
the  men  are  attentive  to  their  duties.  The 
Oregon,   158  U.  S.   186,  195,  39   L.   Ed.  943. 

8.  Negligence  of  pilot. — Story  on 
,\gency  (2nd  Ed.),  §  456a;  Ramsdell 
Transp.  Co.  v.  La  Compagnie  Generalc 
Transatlantique,  182  U.  S.  406,  416,  45  L. 
Ed.  11  .">.").  See.  generally,  the  title 
PILOTS. 

By  the  English  statutes,  as  inter- 
preted in  their  courts,  the  master  or 
owner  of  a  vessel,  trading  to  or  froqi 
the  port  of  Liverpool,  is  not  answerable 
for  damages  occasioned  by  the  fault  of 
the  pilot.  Smith  v.  Condry,  1  How.  28, 
11   L.    Ed.  35. 
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for  in  such  case  the  master  acts  voluntarily,  although  reqiiired  to  select  from  a 
particular   class.^ 

c.  Under  Compulsory  Pilotage  Statutes — (1)  Liability  of  Master  or  Owner  in 
Persanani. — At  the  common  law,  if  it  is  compulsory  upon  the  master  to  take  a 
pilot,  and,  a  fortiori,  if  he  is  hound  to  do  so  under  a  penalty,  then  neither  he  nor 
the  owner  will  be  liable  for  the  injuries  caused  by  the  negligence  of  the  pilot. ^** 

(2)  Liability  of  Vessel  in  Rem. — A  statute  containing  no  clause  exempting 
the  vessel  or  owners  from  liability  for  the  pilot's  mismanagement,  the  responsi- 
bility of  the  vessel  for  torts  committed  by  it  not  beiixg  derived  from  the  law  of 
master  and  servant,  or  from  the  common  law  at  all,  but  from  maritime  law, 
which  impresses  a  maritime  lien  upon  the  vessel  in  whosesoever  hands  it  might  be 
for  torts  committed  by  it.  the  fact  that  the  statute  thus  compels  the  master  to 
take  the  pilot  does  not  exonerate  the  vessel  from  liability  to  respond  for  torts 
done  by  it,  such  as  a  collision,  though  the  result  wholly  of  the  pilot's  negligence. ^^ 

(3)  What  Statutes  Are  Compulsory. — Where  the  law  is  not  enforced  by  any 
penalty,  it  is  not  regarded  as  compulsory, ^^  but  a  law  providing  that  vessels  shall 
take  a  licensed  pilot,  and  providing  for  the  punishment  of  persons  acting  as  pilots 
without  a  license,  and  prescribing  a  penalty  against  one  employing  an  unlicensed 
pilot,  is  compulsory. ^2 


9.  Under  statute  requiring  licensed 
pilot.^Story  on  Agency  (2nd  Ed.),  § 
456a;  Ramsdell  Transp.  Co.  v.  La  Com- 
pagnie  Generale  Transatlantique,  182  U. 
S.  406,  416,  45  L.  Ed.  1155;  Bussy  v.  Don- 
aldson, 4  Dall.  206.  1  L.  Ed.  802;  The 
China.  7  Wall.  53.  19  L.  Ed.  67;  The 
Merrimac,  14  Wall.  199,  202,  20  L.  Ed. 
873;  Sherlock  v.  Ailing.  93  U.  S.  99,  100, 
23    L.    Ed.   819. 

The  relation  between  the  owner  or 
master  and  pilot,  as  that  of  master  and 
employee,  is  not  changed  by  the  fact  that 
the  selection  of  the  pilot  is  limited  to 
those  who  have  been  found  by  examini- 
tion  to  possess  the  requisite  knowledge 
and  skill,  and  have  been  licensed  by  the 
government       inspectors.  Sherlock      v. 

Ailing,  93  U.  S.  99.   100,  23  L.   Ed.  819. 

Effect  of  act  of  March  30,  1852.— The 
act  of  March  30,  1852,  "to  provide  for  the 
better  security  of  the  lives  of  passengers 
on  board  of  vessels  propelled  in  whole 
or  part  by  steam,  and  for  other  purposes," 
does  not  exempt  the  owners  and  master  of 
a  steam  vessel,  and  the  vessel,  from  lia- 
bility for  injuries  caused  by  the  negli- 
gence of  its  pilot  or  engineer,  but  makes 
them  liable  for  all  damages  sustained  by 
a  passenger  or  his  baggage,  from  any 
neglect  to  comply  with  the  provisions  of 
the  law,  no  matter  where  the  fault  may 
lie;  and,  in  addition  to  this  remedy,  any 
Iterson  injured  by  the  negligence  of  the 
pilot  or  engineer  may  have  his  action 
directly  against  those  officers.  Sherlock 
V.   Allmg.  '93   U.   S.   99,   23    L.   Ed.   819. 

10.  Liability  of  master  or  owner  in 
personam. — Story  on  Agency  (2nd  Ed.), 
§  456a;  Ramsdcll  Transp.  Co.  v.  La  Com- 
pagnie  Generale  Transatlantique,  182  U. 
S.   406,   416,   45    L.    Ed.    1155. 

In  an  action  at  common  law  for  in- 
juries to  a  pier  caused  by  negligence  of 
the  pilot  in  charge  of  a  ship,  the  ship 
owner   is   not    liable,   where   the   pilot   was 


taken  under  a  compulsory  pilotage  act, 
Ramsdell  Transp.  Co.  v.  La  Compagnie 
Generale  Transatlantique,  182  U.  S.  406, 
45    L.    Ed.    1155. 

In  such  case,  the  pilot  cannot  be  deemed 
properly  the  servant  of  the  master  or  the 
owner,  but  is  forced  upon  them,  and  the 
maxim  qui  facit  per  aliam  qui  facit  per 
se  does  not  apply.  Story  on  Agency 
(2d  Ed.),  §  456a;  Ramsdell  Transp.  Co.  V. 
La  Compagnie  Generale  Transatlantique, 
182  U.  S.  406,  45  L.  Ed.  1155. 

11.  Liability  of  vessel  in  rem. — The 
China,  7  Wall.  53,  19  L.  Ed.  67;  The  Mer- 
rimac, 14  Wall.  199,  20  L.  Ed.  873. 

The  fact  that  a  steamship  is  in  charge 
and  under  the  control  of  a  pilot  taken  on 
board  conformably  to  the  laws  of  the 
state,  is  not  a  defense  to  a  proceeding  in 
rem  against  her  for  a  tortious  collision, 
the  laws  of  the  state  providing  only  that 
if  a  ship  coming  into  her  waters,  refuse 
to  receive  on  board  and  pay  a  pilot,  the 
master  shall  pay  the  refused  pilot  half 
pilotage,  and  no  penalty  for  the  refusal 
being  prescribed.  The  China,  7  Wall.  53, 
58,  19  L.  Ed.  67.  The  Merrimac,  14  Wall. 
199,  20  L.   Ed.  873. 

12.  Statute  not  prescribing  penalty  is 
not  compulsory. — The  ^lerrimac.  14  Wall. 
199.    203,    20    L.    Ed.    873. 

State  pilot  laws  which  compel  the 
owners  of  vessels  to  pay  half-pilotage  in  _ 
cases  where  the  pilot  offers  his  services 
and  they  are  refused,  where  the  law  is 
not  enforced  by  any  penalty,  are  not  re- 
garded as  compulsory,  and  therefore  the 
fact  that  the  vessel  was  in  charge  of  a 
pilot  under  such  a  law  at  the  time  of  the 
collision  is  no  defense  to  a  libel  for  dam- 
ages, if  it  appears  that  the  collision  was 
occasioned  by  negligence  or  unskillful 
navigation.  The  Merrimac,  14  Wall.  199, 
203.    20   L.    Ed.    873. 

13.  What  statutes  are  compulsory. — 
The    China.   7   W\t11.   53,    19   L.    Ed.   07. 

A    state    pilot    law    having   provided   for 
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D.  Inevitable  Accident. — Where  a  collision  is  the  result  of  inevitable  ac- 
cident each  vessel  must  bear  its  own  loss.^'*  Inevitable  accident  must  be  under- 
stood to  mean  a  collision  which  occurs  when  both  parties  have  endeavored,  by 
every  means  in  their  power,  with  due  care  and  caution,  and  a  proper  display  of 
nautical  skill,  to  prevent  the  occurrence  of  the  accident,  and  where  the  proofs 
show  that  it  occurred  in  spite  of  everything  that  nautical  skill,  care,  and  precau- 
tion could  do  to  keep  tile  vessek  from  coming  together.^^     In  order  for  the  de- 


the  educating  and  licensing  of  a  body  of 
pilots,  enacted  that  all  masters  of  foreign 
vessels  bound  to  or  from  one  of  the  state 
ports  "shall  take  a  licensed  pilot,  or.  in 
case  of  refusal  to  take  such  pilot,  shall 
pay  pilotage  as  if  one  had  been  em- 
ployed." It  enacted  further,  that  any 
person  not  licensed  as  a  pilot,  who 
should  attempt  to  pilot  a  vessel  as  afore- 
said, should  be  "deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction,  be  punished 
by  a  fine  not  exceeding  $100,  or  imprison- 
ment not  exceeding  sixty  days,"  and  that 
all  persons  employing  any  one  to  act  as 
a  pilot  not  holding  a  license,  should  "for- 
feit and  pay  the  sum  of  $100."  The  pilot 
first  offering  his  services  to  a  vessel  in- 
ward bound  had  a  right  to  pilot  her  in, 
and  when  she  went  out  the  right  to  pilot 
her  out.  Held,  that  under  this  statute 
vessels  were  compelled  to  take  a  pilot. 
The   China,   7  Wall.   53,   19   L.   Ed.   67. 

14.  Effect  where  coUrsion  due  to  in- 
evitable accident. — Stainback  v.  Rae.  14 
How.  532,  14  L.  Ed.  530;  Sturgis  v.  Boyer, 
24  How.  110,  125,  16  L.  Ed.  591;  The 
Morning  Light,  2  Wall.  550,  560,  17  L. 
Ed.  862;  Brig  James  Gray  v.  Ship  John 
Eraser,  21  How.  184.  194,  16  L.  Ed.  106; 
The  Atlas.  93  U.  S.  302,  312,  23  L.  Ed. 
863;  Ralli  v.  Troop.  157  U.  S.  386,  406, 
39  L.  Ed.  742;  The  Continental,  14  Wall. 
345,  355,  20  L.  Ed.  801;  Union  Steamship 
Co.  V.  New  York,  etc.,  Steamsliip  Co.,  24 
How.  307,  313.  16  L.  Ed.  699;  The  Mabey, 

14  Wall.  204,  215,  20  L.  Ed.  881; 
The  Maria  Martin.  12  Wall.  31,  43, 
20  L.  Ed.  251;  The  Schooner  Catharine 
V.  Dickinson,  17  How.  170,  15  L.  Ed.  233; 
Culbertson    v.    Shaw,    18    How.    584,    587, 

15  L.  Ed.  493;  The  Grace  Girdler,  7  Wall. 
196.  19  L.  Ed.  113;  The  America,  92  U. 
S.  432.  23  L.  Ed.  724;  The  Sunnyside,  91 
U.  S.  208,  23  L.  Ed.  302. 

Where  the  collision  occurs  exclusively 
from  natural  causes  and  without  any  fault 
on  the  part  of  the  owners  of  cither  ves- 
sel or  those  intrusted  with  their  control 
and  management,  the  maritime  rule,  as 
defined  by  the  federal  courts  is,  that  the 
loss  shall  rest  where  it  falls,  on  the  prin- 
ciple that  no  one  is  responsible  for  such 
a  disaster  when  produced  by  causes  over 
which  human  skill  and  prudence  could 
exercise  no  control.  The  Continental.  14 
Wall.  345,  355,  20  L.  Ed.  801;  Union 
Steamship  Co.  v.  New  York,  etc.,  Steam- 
ship Co.,  24  How.  307.  313,  16  L.  Ed.  699; 
The  Mabey,  14  Wall.  204,  215,  20 
L.  Ed.  881;  The  Morning  Light,  2 
Wall.   550,   556,   17   L.    Ed.   862;   The   Sun- 


nyside, 91  U.  S.  208,  215,  23  L.  Ed.  302; 
Stainback  v.  Rae,  14  How.  532,  533,  14 
L.  Ed.  530;  The  Maria  Martin,  12  Wall. 
31,  43,  20  L.  Ed.  251;  The  Schooner 
Catharine  v.  Dickinson.  17  How.  170,  15 
L.    Ed.   233. 

The  mere  fact  that  one  vessel  strikes 
and  damages  another  does  not  of  itself 
make  her  liable  for  the  injury;  but  the 
collision  must  in  some  degree  be  oc- 
casioned by  her  fault.  A  ship  properly 
secured  may,  by  the  violence  of  a  storm, 
be  driven  from  her  moorings  and  forced 
against  another  vessel,  in  spite  of  her 
efforts  to  avoid  it;  yet.  says  the  court,  she 
certainly  would  not  be  liable  for  damages 
which  it  was  not  in  her  power  to  pre- 
vent. So,  also,  ships  at  sea  may,  from 
storm  or  darkness  of  the  weather,  come 
in  collision  with  one  another  without 
fault  on  either  side;  and  in  that  case,  say 
the  court,  each  must  bear  its  own  loss, 
although  one  is  much  more  injured  than 
the  other.  The  Morning  Light,  2  Wall. 
550.  556,  17  L.  Ed.  862;  Brig  James  Gray 
V.  Ship  John  Eraser,  21  How.  184.  194, 
16    L.    Ed.    106. 

15.  Inevitable  accident  defined. — The 
Mabey,  14  Wall.  204.  215,  20  L.  Ed. 
881;  The  Morning  Light.  2  Wall. 
550,  556.  17  L.  Ed.  862;  Union  Steamship 
Co.  V.  New  York,  etc..  Steamship  Co.,  24 
How.  307,  16  L.  Ed.  699;  The  Teutonia, 
23  Wall.  77,  84,  23  L.  Ed.  44;  Brig  James 
Gray  v.  Ship  John  Eraser.  21  How.  184, 
16  L.  Ed.  106;  The  Grace  Girdler,  7  Wall. 
196.  203,  19  L.  Ed.  113;  The  Clarita  and 
The  Clara,  23  Wall.  1,  23  L.  Ed.  146;  The 
Lady  Pike,  21  Wall.  1,  17,  22  L.  Ed.  499; 
The  Wanata.  95  U.  S.  600,  610,  24  L.  Ed. 
461;  The  Colorado,  91  U.  S.  692,  23  L. 
Ed.   379. 

Inevitable  accident  may  be  regarded  as 
an  occurrence  which  the  party  charged 
with  the  collision  could  not  possibly  pre- 
vent by  the  exercise  of  ordinary  care, 
caution,  and  maritime  skill.  The  Morn- 
ing Light,  2  Wall.  550.  560,  17  L.   Ed.  863. 

Inevitable  accident  is  where  a  vessel  is 
pursuing  a  lawf  il  avocation  in  a  lawful 
manner,  using  the  proper  precautions 
against  dantjer.  and  an  accident  occurs. 
The  Grace  Girdler,  7  Wall.  196,  203,  19 
L.   Ed.   113. 

"  'It  is  not  inevitable  accident,  as  was 
well  remarked  by  the  learned  judce  in 
the  case  of  the  Juliet  Erskitie,  6  Notes  of 
Cases,  634,  wh'cre  a  master  proceeds  care- 
lessly on  his  voyage,  and  afterwards  cir- 
cumstances arise,  when  it  is  too  late  for 
him   to   do  what   is   fit   and    proper   to   be 
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fense  of  inevitable  accident  to  be  available,  both  parties  must  be  free  from  fault. ^'^ 
A  collision  due  solely  to  the  darkness  of  the  night. ^^  storm  or  vis  major, ^^  qt 
because  of  the  obstruction  of  the  view  of  the  colliding  vessels  by  another. ^^  is  at- 
tributa-ble   to   inevitable  accident. 

E.  Errors  in  Extremis. — Where  one  ship  has  by  wrong  manoeuvres  placed 
another  in  a  position  of  extreme  danger  such  other  will  not  be  held  to  blame  if 
she  has  done  something  wrong,  and  has  not  been  manoeuvred  with  perfect  skill 
and  presence  of  mind.-"     To  be  an  excusable  mistake  in  exiremis,  a  pardonable 


done.'  He  must  show  that  he  acted  sea- 
sonably, and  that  he  'did  everj-thing  which 
an  experienced  mariner  could  do.  adopting 
ordinary  caution,'  and  that  the  collision 
ensued  in  snite  of  such  exertions."'  Union 
Steamship  Co.  z'.  Xew  York,  etc..  Steam- 
ship   Co..   24   How.   307.   313,   16   L.   Ed.   699. 

16.  Both  parties  must  be  free  from  fault. 
—The  Maria  :\Iartin,  1:2  Wall.  31,  42.  20 
L.  Ed.  251:  The  Ladv  Pike,  21  Wall.  1,  17, 

22  L.  Ed.  499;  The  Clarita  and  The  Clara, 

23  How.  1,  13,  23  L.  Ed.  146;  The  Teu- 
tonia,  23  Wall.  77,  84,  -a  i^.  i.^.  44;  The 
Colorado,  91  U.  S.  692.  23  L.  Ed.  379; 
The  Mabey,  14  Wall.  204,  20  L.  Ed.  881. 

"Unless  it  appears  that  both  parties 
have  endeavored  by  all  means  in  their 
power,  with  due  care  and  a  proper  dis- 
play of  nautical  skill,  to  prevent  the  col- 
lision, the  defense  of  inevitable  accident 
is  inapplicable  to  the  case."  The  Clarita 
and  The  Clara,  23  Wall.  1,  13.  23  L.  Ed. 
146. 

17.  Darkness  of  night. — .\  collision  re- 
sulting from  the  darkness  of  the  night 
and  without  the  fault  of  either  party,  is 
properly  to  be  regarded  as  an  inevitable 
accident.  The  Morning  Light.  2  Wall. 
5.^0,  561,  17  L.  Ed.  862;  Stainback  z:  Rae, 
14  How.  532,  538,  14  L.  Ed.  530;  The  Teu- 
tnnia,  23  Wall.  77,  84.  23  L.  Ed.  44; 
Sturgis  z:  Boyer.  24  How.  110.  124,  16 
L.    Ed.    591. 

18.  Storm  or  vis  major. — Where  the 
loss  is  occasioned  b^^  a  storm  or  any 
other  vis  major,  the  rule  as  established  in 
this  court  is  that  each  party  must  bear 
his  own  loss,  and  the  same  rule  prevails 
in  most  other  jurisdictions.  The  Morn- 
ins  Light.  2  Wall.  550,  560,  17  L.  Ed. 
862;  Strout  z:  Foster,  1  How.  89,  92,  11 
L.    Ed.    58. 

A  vessel  properly  secured  may,  by  the 
violence  of  a  storm,  be  driven  from  her 
moorings  and  forced  against  another  ves- 
sel, in  spite  of  her  efforts  to  avoid  it, 
and  yet  she  certainly  would  not  be  liable 
for  damages  which  it  was  not  in  her 
power  to  prevent.  Sturgis  z'.  Boyer.  24 
How.  110.  124,  16  L.  Ed.  591;  Brig  Jamos 
Grav  v.  Ship  John  Eraser,  21  How.  184, 
194.' 16   L.    Ed.    106. 

Ships  at  sea,  from  storms  or  darkness 
of  the  weather,  may  come  in  collision 
with  one  another  without  fault  on  eith^^r 
side,  and  in  that  case  each  must  bear  its 
own  loss,  althoueh  one  is  m"ch  more 
damaged  than  the  other.  Sturp^is  v. 
Bover,  24  How.  110,  124.  16  L.  Ed.  ,591; 
Stainback  v.   Rae,  14  How.  532.  14  L.  Ed. 


530;  Brig  James  Graj'  v.  Ship  John  Traser, 
21  How.  184,  194,  16  L.  Ed.  106. 

19.  Obstruction  of  view. — Though  a 
steamship  pursuing,  in  a  crowded  harbor, 
for  her  own  greater  convenience  in  get- 
ting into  dock  in  a  particular  state  of  the 
harbor,  a  channel  not  entirely  the  or- 
dinary one  for  vessels  of  her  size,  be 
bound  to  more  than  ordinary  precaution, 
yet  if  she  have  a  right  to  use  that  channel 
and  do  take  much  more  than  ordinary 
precaution,  she  is  not  responsible  for  ac- 
cidents to  other  vessels  that,  with  it  all, 
were  inevitable.  The  Java,  14  Wall.  189, 
20   L.   Ed.   834. 

Hence,  where  such  a  steamship  pursu- 
ing in  such  a  case  such  a  channel,  with 
the  utmost  care,  had  occasion  to  cross 
at  an  acute  angle  the  stern  of  a  large 
school  ship  that  stood  high  out  of  water 
(so  obstructing  view),  and  thus  struck 
and  injured  a  small  schooner  that  drifting 
along  on  the  other  side  of  the  school  ship, 
emerged  suddenly  at  its  stern — the  steam- 
ship not  havine  before  seen  the  schooner, 
nor  the  schooner  the  steamship — held  that 
the  steamship  was  not  responsible;  the 
inore  especially  as  the  schooner  which 
was  going  out  of  port  had  just  cast  away 
her  tug,  was  drifting  along  with  the  tide, 
and  having  all  her  hands  engaged  in  hoist- 
ing sail,  had  no  sails  set  so  as  to  make 
her  specially  visible,  nor  anv  lookout  to 
see  ahead.  'The  Java,  14  Wall.  189,  20  L. 
Ed.   834. 

20.  Effect  of  errors  in  extremis. — Tl^-- 
Bhie  Jacket.  144  U.  S.  371.  36  L.  Ed. 
469;  The  Benefactor,  102  U.  S.  214.  21:i 
26  L.  Ed.  157;  The  Elizabeth  Jones,  11? 
U.  S.  514,  28  L.  Ed.  812;  The  Maggie  .T. 
Smith.  123  U.  S.  349.  31  L.  Ed.  175;  The 
Ottawa.  3  Wall.  268,  269.  18  L.  Ed.  165; 
The  Propeller  Genesee  Chief  z:  Fitzhueh. 
12  How.  443,  460.  13  L.  Ed.  1058;  The 
City  of  New  York.  147  U.  S.  72,  37  L. 
Ed.  84;  City  of  Paris.  9  Wall.  634,  638, 
19  L.  Ed.  751;  The  Grace  Girdler.  7  Wall. 
196.  19  L.  Ed.  113;  The  Delaware.  161  U. 
S.  459.  470.  40  L.  Ed.  771;  The  Favorita, 
18  Wall.  598.  21  L.  Fd.  856;  The  Nichols, 
7  Wall.  656.  657,  19  L.  Ed.  157;  The  ^Tar- 
tello.  153  U.  S.  64.  77.  38  L.  Ed.  637;  The 
New  York.  175  U.  S.  1^7.  202.  44  L.  Ed. 
126;  New  York.  etc..  Steam^^hip  Co.  v. 
Rumball,  21  How.  372,  16  L.  Ed.  144;  The 
Carroll.  8  Wall.  302.  19  L.  Fd.  392;  The 
Dexter.  23  Wall.  69.  23  L.  Ed.  84;  The 
.Mbert  Dumois,  177  U.  S.  240,  252.  44  L. 
Ed.  751;  The  Ludvig  Holberg.  157  U.  S. 
60,    70.    39    L.    Ed.    620;    The    Fairbanks,   9 
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manoeuvre,  though  contributing  to  or  inducing  a  collision,  when  the  manoeuvie 
would  have  been  faulty  if  not  excusable,  it  must  be  one  produced  by  fault  or 
mismanagement  in  the    other    vessel.-^     A  mistake  by  a    vessel    in    changing,22 


Wall.  420,  425,  19  L.  Ed.  708;  The  Lucille, 
15  Wall.  676,  21  L.  Ed.  247;  Bently  v. 
Coyne,  4  Wall.  509,  512,  18  L.  Ed.  457; 
The  Nacoochee,  137  U.  S.  330,  340,  34 
L.  Ed.  687;  Belden  v.  Chase.  150  U.  S. 
674,  699,  37  L.  Ed.  1218;  The  Steamer  Ore- 
gon V.  Rocca.  18  How.  570,  15  L.  Ed.  515; 
The  E.  A.  Packer,  140  U.  S.  360,  368,  35 
L.    Ed.   453. 

If  one  vessel  is  brought  into  immediate 
jeopardy  by  the  fault  of  another,  the  fact 
that  an  order  other  than  that  which  was 
given  mieht  have  been  more  fortunate 
will  not  prevent  the  recovery  of  full  dam- 
ages. The  Maggie  J.  Smith,  123  U.  S. 
349,  355,  31  L.  Ed.  175;  The  City  of  New 
York,  147  U.  S.  72,  37  L.  Ed.  84;  City  of 
Paris,  9  Wall.  634,  638.  19  L.  Ed.  751;  The 
Grace  Girdlcr,  7  Wall.  196,  19  L.  Ed.  113; 
The  Delaware.  161  U.  S.  459,  470,  40  L. 
Ed.  771. 

Final  error,  apparently  in  extremis, 
ought  not  to  be  attributed  to  the  vessel 
as  a  fault.  The  New  York,  175  U.  S.  1S7, 
202.  44  L.  Ed.  126;  The  Martello.  153  U. 
S.  64.  77,  38  L.   Ed.  637. 

Mistakes  committed  in  moments  of  im- 
pending peril,  by  a  vessel,  in  order  to 
avoid  a  catastrophe  made  imminent  by  the 
mismanagement  of  those  in  charge  of  an- 
other vessel,  do  not  give  the  latter,  if 
sunk  and  lost,  a  claim  on  the  former  for 
any  damages.  The  Nichols,  7  Wall.  656, 
657,  19  L.  Ed.  157;  The  Dexter,  23  Wall. 
69,   23   L.    Ed.   84. 

The  defense  of  error  in  extremis  is  not 
available  where  it  appears  that  the  im- 
minence of  the  peril  was  occasioned  by 
the  negligence,  carelessness  or  unskill- 
fulness  of  those  in  charge  of  the  vessel 
setting  up  the  defense.  The  Dexter,  23 
Wall.   69,   76.   23    L.    Ed.    84. 

"Errors  committed  at  the  moment  of 
collision  are  to  be  regarded  with  less 
strictness  than  those  committed  when  the 
vessels  are  more  distant  from  each  other, 
and  such  an  error  is  often  superinduced 
by  an  error  of  the  other  vessel  committed 
at  an  earlier  moment.  In  sucJi  a  case 
much  depends  upon  time  and  distance, 
as  all  exDcricnce  shows  that  measures  of 
precaution,  in  order  to  be  eflfcctual.  must 
be  seasonable,  and  it  is  well  settled  law 
that  if  thev  are  not  so  and  a  collision  en- 
sues in  consequence  of  the  delay,  it  is  no 
valid  defense  on  the  part  of  the  delin- 
quent vessel  to  aver  that  nothing  could 
be  done  at  the  moment  to  prevent  the  dis- 
aster." The  Wenona,  19  Wall.  41,  54,  23 
L.    Ed.   52. 

21.  What  constitutes  error  in  extremis. 
—The  Elizabeth  Tones.  112  U.  S.  514. 
526,  28  L.  Ed.  812;  New  York,  etc.,  Steam- 
ship Co.  7'.  Rumball,  21  How.  372.  16  L. 
Ed.  144;  The  Nichols,  7  Wall.  656,  19  L. 
Ed.  157;  The  Carroll,  8  Wall.  302,  19  L. 
3  U  S  Enc-56 


Ed.  392;  The  Dexter,  23  Wall.  69,  23 
L.  Ed.  84;  The  Albert  Dumois,  177  U.  S. 
240.   252,   44    L.    Ed.   751. 

Where  a  steamship  has  been  brought 
into  a  perilous  position  by  the  conduct 
of  a  tug,  she  ought  not  to  be  criticized 
for  the  efforts  she  made  to  extricate  her- 
self. Porting,  if  an  error  at  all  in  such 
case,  is  one  committed  in  extremis  and  is 
excusable.  The  Ludvig  Holberg,  157  U. 
S.    60,    70,    39    L.    Ed.    620. 

22.  Change  of  course  by  sailing  vessel. 
— A  chance  of  course  made  by  a  sailing 
vessel  when  collision  is  imminent  is  an 
error  in  extremis  for  which  she  cannot 
be  held  responsible.  The  City  of  New 
York,  147  U.  S.  72,  37  L.  Ed.  84;  The 
Fairbanks,  9  Wall.  420,  425,  19  L.  Ed. 
708;  New  York,  etc.,  Steamship  Co.  v. 
Rumball.  21  How.  372,  384.  16  L.  Ed.  144; 
The  Propeller  Genesee  Chief  v.  Fitzhugh, 
12  How.  443,  460.  13  L.  Ed.  1058;  The  Fal- 
con, 19  Wall.  75,  22  L.  Ed.  98;  The  Lucille. 
15  Wall.  676,  21  L.  Ed.  247;  The  Carroll,  3 
Wall.  302,  19  L.  Ed.  392;  Bentley  z'.  Coyne, 
4  Wall.  509,  512.  18  L.  Ed.  457;  City  of 
Paris,  9  Wall.  634.  638.  19  L.  Ed.  751; 
The  Grace  Girdler,  7  Wall.  196.  201,  19 
L.  Ed.  113;  The  Sea  Gull,  23  W^-lll.  165, 
23   L.    Ed.   90. 

Fault  on  the  part  of  the  sailing  vessel 
at  the  moment  preceding  collision  does 
not  absolve  a  steamer  which  has  suffered 
herself  and  a  sailing  vessel  to  get  in  such 
dangerous  proximity,  as  to  cause  inevita- 
ble alarm  and  confusion,  and  collision 
as  a  consequence.  The  steamer,  as  hav- 
ing committed  a  far  greater  fault  in  al- 
lowing such  proximity  to  be  brought 
about,  is  chargeable  with  all  the  damag-es 
resulting  from  the  collision.  The  Car- 
roll. 8  Wall.  302,  19  L.  Ed.  392;  The  Lu- 
cille. 15  Wall.  676.  21  L.  Ed.  247;  The 
Falcon,   19   Wall.   75,   22    L.    Ed.   98. 

An  error  committed  by  the  vessel  re- 
quired to  keep  her  course,  after  the  ap- 
proachinsr  vessel  is  so  near  that  the  col- 
lision is  inevitable,  will  not  impair  her 
right  to  recover  for  the  injuries  resulting 
from  the  collision  if  she  was  otherwise 
without  fault,  for  the  reason  that  those 
who  put  the  vessel  in  that  peril  are 
chargeable  with  the  error,  and  must  an-, 
swer  for  the  consequences  which  it  oc- 
casioned. The  Fairbanks,  9  Wall.  420, 
425.  19  L.  Ed.  708;  Bentley  z:  Coyne,  4 
Wall.   509,  512.   18  L.   Ed.   457. 

Where  a  steamer  proceeding  at  an  ex- 
cessive rate  of  speed  in  a  narrow  channel, 
ran  into  and  sunk  a  schooner,  it  was 
claimed  thnt  thp  schooner  was  in  fault 
for  changing  her  course,  a  moment  be- 
fore the  collision.  But  the  court  said: 
"The  conduct  of  the  schooner  must  be 
considered  in  the  light  of  the  facts.  They 
were    enough    to    produce    consternation. 
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or  keeping23  her  course,  the  faihire  of  a  steam  vessel  to  slacken  speed,  stop 
and  reverse.-^  or  hailing  an  approaching  vessel,  instead  of  ringing  the  bell 
as  required  by  the  sailing  rules, -^  where  collision  is  imminent  owing  to  the  fault 
of  the  other  vessel,  are  errors  in  extremis,  and  not  attributable  to  the  former 
vessel  as  a  fault. 

F.  Inscrutable  Fault. — Where,  in  case  of  collision,  with  loss,  there  is  rea- 
sonable doubt  as  to  which  party  is  to  blame,  the  loss  must  be  sustained  by  the 
one  on  which  it  has  fallen.-'' 

G.  Contributory  Negligence  and  Mutual  Fault. — See  post,  "Division  of 
Loss  in  Case  of  Mutual  Fault."  \'.  E. 

II.    Vessels,  Property,  or  Persons  Liable  for  Collision. 

A.  Vessel  Seized  by  Government  as  Prize. — A  claim  for  damages  ex- 
ists against  a  vessel  of  the  United  States  which  has  been  seized  by  it  as 
prize  war,  and  which  is  guilty  of  maritime  tort,  as  much  as  if  the  ofifend- 
ing  vessel  belonged  to  a  private  citizen.  And  although,  for  reasons  of 
public  policy,  the  claim  cannot  be  enforced  by  direct  proceedings  against  the 
vessel,  yet  it  will  be  enforced,  by  the  courts,  whenever  the  property  itself,  upon 
which  the  claim  exists,  becomes,  through  the  affirmative  action  of  the  United 
States,  subject  to  their  jurisdiction  and  control.  The  government,  in  such  a 
case,  stands,  with  reference  to  the  rights  of  the  defendants  or  claimants,  as  do 


As  she  passed  the  stern  of  the  brig,  the 
peril  of  her  position  became  apparent.  A 
steamer  of  immense  power  was  bearing 
down  directly  upon  her,  and  rapidly  ap- 
proaching. Escape  seemed  impossible 
and  destruction  inevitable.  There  was  no 
time  for  reflection  or  precaution.  The 
vessel  and  the  lives  of  all  on  board  were 
at  stake.  The  acts  complained  of  were 
done  in  the  excitement  of  the  moment, 
and  in  extremis.  Whether  they  were 
wise  it  is  not  material  to  inquire.  If  un- 
wise, thev  were  errors  and  not  faults. 
In  such  cases  the  law  in  its  wisdom  gives 
absolution."  City  of  Paris,  9  Wall.  634, 
638,  19  L.  Ed.  751.  citing  The  Grace  Gird- 
ler,  7  Wall.  196.  201,   19  L.  Ed.  113. 

23.  Sailing  vessel  keeping  course,  after 
collision  imminent. — If  it  is  an  error  of 
judgment  in  the  schooner  to  hold  her 
course,  after  collision  with  a  steamer  is 
imminent,  it  is  not  a  fault,  being  an  act 
resolved  upon  in  extremis,  a  compliance 
with  the  statute,  and  a  manoeuvre  pro- 
duced by  the  fault  of  the  steamer.  The 
Nacoochee,  137  U.  S.  330,  340,  34  L.  Ed. 
687;  New  York,  etc..  Steamship  Co.  v. 
Rumball.  21  How.  372,  16  L.  Ed.  144;  The 
Nichols,  7  Wall.  656.  19  L.  Ed.  157;  The 
Carroll,  8  Wall.  302,  19  L.  Ed.  392;  The 
Elizabeth  Jones,  112  U.  S.  514,  28  L.  Ed. 
812. 

Obedience  to  the  rules  is  not  a  fault 
even  if  a  dififerent  course  would  have  pre- 
vented the  collision,  and  the  necessity 
must  be  clear  and  the  emergency  sudden 
and  alarming  before  the  act  of  disobe- 
dience can  be  excused.  Masters  are  bound 
to  obey  the  rules  and  entitled  to  rely  on 
the  assumption  that  they  will  be  obeyed, 
and  should  not  be  encouraged  to  treat  the 


exceptions  as  subjects  of  solicitude  rather 
than  the  rules.  Belden  v.  Chase.  150  U. 
S.  674,  699,  37  L.  Ed.  1218;  The  Steamer 
Oregon  v.  Rocca,  18  How.  570,  15  L.  Ed. 
515. 

24.  Failure  of  steamer  to  slacken  speed, 
stop  and  reverse. — Where  a  sailing  vessel 
changed  her  course  unexpectedly  and  un- 
necessarily, when  if  she  had  kept  her 
course  the  collision  would  have  been 
avoided,  it  was  held  that  the  failure  of 
the  steamer  to  reverse  her  engine,  slow 
up  and  stop  was  an  error  in  extremis. 
The  Blue  Jacket,  144  U.  S.  371,  36  L.  Ed. 
469. 

25.  Hailing  vessel  instead  of  ringing 
bell. — ^\'here  the  lookout  became  satis- 
fied that  a  steamer  bearing  down  upon  his 
vessel  either  had  not  seen  or  had  mis- 
taken his  light,  and  did  what  in  the  ex- 
citement of  the  moment  seemed  to  him 
best,  hailing  her  and  continuing  to  shout 
until  just  before  the  collision,  it  was  held 
that  it  was  a  case  of  action  in  extremis, 
and,  "while  it  is  possible  that  a  bell  might 
have  called  the  attention  of  the  approach- 
ing steamer,  it  is  by  no  means  certain  that 
it  would  have  done  so.  and  whether  the 
lookout  acted  wisely  or  not,  he  evidently 
acted  upon  his  best  judgment;  and  the 
judgment  of  a  competent  sailor  in  ex- 
tremis cannot  be  impugned.  Indeed,  we 
are  not  prepared  to  say  that  a  hail  could 
not  have  been  heard  as  far  as  a  bell,  and 
considering  the  character  of  the  lookout 
that  was  kept  on  the  Oregon,  it  is  very 
doubtful  whether  a  bell  would  have  been 
heard  or  regarded."  The  Oregon,  158 
U.   S.   186.  204.  39   L.   Ed.  943. 

26.  Inscrutable  fault. — The  Grace  Gird- 
ler,  7  Wall.  196,   19   L.   Ed.   113-. 
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private  suitors,  except  that  it  is  exempt  from  costs,  and  from  affirmative  relief 
against  it,  beyond  the  demand  or  property   in  controversy.-'' 

B.  Collision  Due  to  Negligence  of  Municipal  Fire  Boat. — The  mayor, 
aldermen  and  commonalty  of  a  city,  are  liable  under  the  general  doctrine  of 
respondeat  superior  for  damages  to  a  vessel  resulting  from  a  collision  due  to  the 
negligence  of  those  in  charge  of  a  municipal  fire  boat  going  to  assist  in  extin- 
guishing a  fire. 28     And,  in  such  case,  the  boat  is  liable  for  the  negligence  of  its 


crew. 


,  29 


C.  Vessel  Being  Operated  under  Charter. — Where  a  vessel  is  being  op- 
erated under  a  charter,  it  is  liable  in  rem  for  a  collision,^*''  and  the  charterers 
are  liable  in  personam.^ ^  And  where  a  suit  is  brought  against  a  vessel  for  dam- 
ages for  a  collision,  the  vessel  being  at  the  time  of  the  collision  under  a  charter, 
and  the  collision  being  due  to  the  negligence  of  the  charterers,  the  owners  may 
file  a  petition  requiring  the  charterers  to  show  cause  why  they  should  not  be 
held  primarily  liable  for  the  damages.^2  Wbether  the  owner  of  a  vessel  is  liable 
for  collision,  depends  on  whether  or  not  the  master  and  crew  can  be  considered 
his  servants  or  agents. ■"••' 

D.  Liability  of  Proceeds  of  Vessel. — Wy  the  admiralty  law,  all  maritime 
claims  upon  the  vessel,  including  claims  for  damages  by  collision,  extend  equally 
to  the  proceeds  arising  from  its  sale,  and  are  to  be  satisfied  out  of  them.''-* 


27.  Vessel    seized    by    government    as 

prize.— The   Siren,  7  Wall.  152,  19   L.   Ed. 
12!l. 

28.  Liability  of  mayor,  aldermen  and 
commonalty  of  city. — Workman  i'.  New 
York  City,  179  U.  S.  552.  45  L.  Ed.  314. 
See,  generally,  the  tide  MASTER  AND 
SERVANT. 

Municipal  corporations  are  within  the 
reach  of  the  process  of  admiralty  courts. 
Workman  v.  New  York  City,  179  U.  S. 
552.   553,   45    L.    Ed.    314. 

Those  in  charge  of  the  fire'  boat  are 
not  exempted  from  the  exercise  of  care 
by  the  emergency  of  the  fire,  though  this 
may  be  considered  in  determining  whether 
they  were  negligent  or  not.  Workman  v. 
New  York  City,  179  U.  S.  552,  45  L.  Ed. 
314. 

29.  Liability  of  fire  boat  for  negligence 
of  master  and  crew. — Workman  i'.  New 
York    City,    179    U.    S.    552,    45    L.    Ed.    314. 

30.  Liability  of  vessel  being  operated 
under  charter. — The  Barnstable,  181  U. 
S.   464,  45    L.    Ed.   954. 

The  fact  that  a  charter  party  contained 
a  clause  that  the  owners  shall  pay  the 
cost  of  the  insurance  upon  the  vessel  does 
not  require  the  owners  to  protect  them- 
selves by  insurance  against  damages 
which  may  be  caused  by  the  vessel  by 
collision  with  other  vessels,  but  only  re- 
quires them  to  insure  in  the  ordinary 
method  against  perils  of  the  sea,  and  sucii 
a  clause  does  not  effect  the  liability  of  the 
charterers  for  collision  due  to  fault  in 
navigation.  The  Barnstable,  181  U.  S. 
4C4.    45    L.    Ed.    954. 

31.  Liability  of  charterers  in  personam. 
— Thorp  V.  Hammond.  12  Wall.  408.  20 
L.  Ed.  419;  The  P.ai-nstal)lc.  ISl  U.  S.  4G4. 
45    L.    Ed.    954. 

32.  Right  of  owners  to  require  char- 
terers to  appear  and  defend. — The  Barn- 
stable,  181    U.    S.    464,   45    L.    Ed.    954. 


33.  Liability  of  owner  of  chartered  ves- 
sel.—The  China,  7  Wall.  53,  70,  19  L 
Ed.  67. 

"Settled  rule  is  that  where  the  ship- 
owner provides  the  vessel  only,  and  the 
master  and  crew  are  selected  by  the  char- 
terer, the  latter  and  not  the  shipowner 
is  responsible  for  their  acts.  But  if  the 
shipowner  provides  not  merely  the  ves- 
sel, but  also  selects  the  master  and  crew, 
he  is  still  liable,  in  case  of  collision,  to 
the  owners  of  the  injured  vessel,  because 
the  vessel,  in  the  sense  of  ^the  maritime 
law.  is  under  his  control,  though  the 
wages  of  the  master  and  crew  may  be 
paid  by  the  charterer.  Such  liability  in 
the  former  case  is  shifted  from  the  real 
owner  to  the  owner  for  the  voyage;  but 
the  ship  is  as  much  liable  in  the  one  case 
as  in  the  other  to  a  suit  in  rem  for  the 
injury  committed,  because  she  sailed  on 
the  voyage  as  the  property  of  the  real 
owner,  and  by  his  consent."  The  China, 
7   Wall.    53,   70.   19    L.    Ed.    67. 

34.  Liability  of  proceeds  of  vessel. — 
The   Siren.   7   Wall.    152,   19    L.    Ed.    129. 

A  prize  ship,  in  charge  of  a  prize  mas- 
ter and  crew,  on  her  way  from  the  place 
of  capture  to  the  port  of  adjudication, 
committed  a  maritime  tort  by  running 
into  and  sinking  another  vessel.  Upon 
the  libel  of  the  government,  the  ship  was 
condemned  as  lawful  prize,  and  sold, 
and  the  proceeds  paid  into  the  registry. 
The  owners  of  the  sunken  vessel,  and  the 
owners  of  her  cargo,  thereupon  inter- 
vened by  petition,  asserting  a  claim  upon 
the  proceeds  for  the  damages  sustained 
by  the  collision:  Held,  that  they  were 
entitled  to  have  their  damages  assessed 
and  paid  out  of  the  proceeds  before  dis- 
tribution to  the  captors.  The  Siren.  7 
Wall.  152,  19  L.  Ed.  129.  See,  generally, 
the    title    PRIZE. 
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III.     Precautions  to  Avoid   Collision. 

A.  General  Rules — 1.  Origin,  Source  and  Nature  of  Rules — a.  Usag-e-s. 
— The  usages  of  the  sea.  antecedent  to  the  enactment  of  sailing  rules,  constituted 
the  principal  source  from  which  the  rules  of  decision,  in  such  controversies, 
were  drawn  by  the  courts  of  admiralty  and  all  the  best  writers  upon  the  subject 
of  admiralty  law.-^^  While,  as  a  general  rule,  such  usages  are  superseded  by 
the  sailing  rules  adopted  by  congress,-^"  yet  inasmuch  as  the  act  of  congress  does 
not  profess  to  regulate  the  whole  subject  of  sailing  rules,  it  cannot  be  under- 
stood as  superseding  the  prior  established  usages  of  navigation  which  are  not 
embraced  in  the  sailing  rules  contained  in  the  congressional  enactment.^"  Where 
there  is  no  statutory  sailing  rule  api)licable  to  a  particular  case,  the  usage  which 
should  have  governed  the  action  of  the  parties  may  be  shown  by  the  evidence  of 
experts.^s 

b.  State  and  Local  Regulations — (1)  State  Regulations. — The  statutes  of  a 
state  regulating  the  light  which  a  vessel  lying  at  anchor  is  to  show,  have  no  bind- 
ing force  as  against  a  foreign  ship  engaged  in  the  general  commerce  of  a  country, 
as  the  rule  for  the  decision  of  the  federal  courts  in  such  case  is  derived  from  the 
general  admiralty  law.^^ 

(2)  Local  or  Port  Regulations. — Police  regulations  for  the  accommodation  and 
safety  of  vessels  in  ports  or  harbors  may  be  enacted  by  the  local  authorities,'*'^ 

35.  Usages. — The  City  of  Washington, 
92  U.  S.  31.  32,  23  L.  Ed.  600;  The  Sea 
Gull.  23  Wall.  165,  173,  23  L.  Ed.  90; 
Williamson  v.  Barrett.  13  How.  101,  14 
L.    Ed.    68. 

Until  within  a  recent  period  the  sailing 
regulations  founded  in  ancient  usage, 
sometimes  called  sea  laws,  sanctioned  by 
the  decisions  of  the  admiralty  courts, 
furnished  the  principal  rules  of  navigation 
in  such  emergencies,  aided  by  the  ad- 
judications of  the  prize  courts,  whose 
practice  conforms  in  some  respects  to  the 
law  of  nations.  The  Sea  Gull,  23  WaH. 
165,  173,  23  L.  Ed.  90. 

Usages,  called  sea  laws,  having  the  ef- 
fect of  obligatory  regulations,  to  prevent 
collisions  between  ships  engaged  in  navi- 
gation, existed  long  before  there  was  any 
legislation  upon  the  subject,  either  in  this 
country  or  in  the  countrj'  from  which 
our  judicial  svstem  was  largelv  borrowed. 
The  City  of  Washington,  92  U.  S.  31.  23 
L.   Ed.   600. 

As  to  usages  or  customs  in  case  of  ves- 
sels meeting  upon  rivers,  see  post,  "Ves- 
sels   Meetinc:    upon    Rivers."    ITT.    C,    8. 

36.  Usages  superseded  by  sailing  rules. 
—The  John  L.  Hasbrouck.  93  U.  S.  405, 
23    L.    Ed.    962. 

37.  Act  of  congress  as  superseding  us- 
ages.—The  Sea  Gull.  23  Wall.  165,  173, 
23   L.   Ed.   90. 

38.  Usage  may  be  shown  by  expert  evi- 
dence.—The  City  of  Washington,  92  U. 
S.  31.  23  L.  Ed.  600.  See.  generally,  the 
title  EXPERT  AND  OPTXION  EVT- 
DFXCE. 

Sailing  rules  and  regulations  prcscrihcl 
bv  law  furnish  the  paramount  rule  of  de- 
cision, whenever  they  are  applicable;  but 
where,  in  any  case,  a  disputed  ciuestion 
of  navigation  arises,  in  regard  to  which 
neither   they,   nor   the    rules    of   this    court 


regulating  the  practice  in  admiralty,  have 
made  provision,  evidence  of  experts  as  to 
a  general  usa.ge  regulating  the  matter  is 
admissible.  The  City  of  Washington,  32 
U.    S.   31,   23    L.   Ed.    600. 

39.  State  regulations. — Steamboat  New 
York  V.  Rea,  IS  How.  223.  225,  15  L.  Ed. 
359. 

"This  is  a  rule  of  navigation  prescribed 
by  the  laws  of  New  York,  and  is  doubt- 
less binding  upon  her  own  courts,  but 
cannot  regulate  the  decisions  of  the  fed- 
eral courts,  administering  the  general  ad- 
miralty law.  They  can  be  governed  only 
by  the  principles  peculiar  to  that  system, 
as  generally  recognized  in  maritime  coun- 
tries, modified  by  acts  of  congress  inde- 
pendently of  local  legislation."  The 
Steamboat  New  York  v.  Rea.  18  How. 
223.   225,    15    L.    Ed.    359. 

40.  Power  of  local  authorit'es  to  enact 
regulations. — The  Steamboat  New  York 
r.  Rea,  18  How.  223,  15  L.  Ed.  359:  United 
States  V.  St.  Louis,  etc.,  Transp.  Co..  184 
U.  S.  247.  255.  46  L.  Ed.  520;  Brig  James 
Gray  v.  Ship  John  Eraser.  21  How.  184, 
16  L.  Ed.  106;  The  Vanderbilt,  6  Wall. 
225.  18  L.  Ed.  823;  Culbertson  v.  Shaw, 
18  How.  584.  15  L.  Ed.  493;  The  Merri- 
mac,   14   Wall.    199,    203,    20    L.    Ed.    873. 

An  ordinance  of  the  city  authorities  of 
Charleston,  prescribing  where  a  vessel 
may  lie  in  the  harbor,  how  long  she  may 
remain  there,  what  light  she  must  show 
at  night,  and  making  other  similar  regu- 
lations, is  not  in  conflict  with  any  law  of 
congress  regulating  commerce,  or  with 
the  general  admiralty  jurisdiction  con- 
ferred on  the  courts  of  the  United  States. 
It  is  therefore  valid.  Brig  James  Gray  7'. 
Ship  John  Eraser.  21  How.  184,  16  L.  Ed. 
106.  approved  United  States  v.  St.  Loui'^, 
etc..  Transp.  Co.,  184  U.  S.  247,  255,  46 
L.  Ed.  .520;  The  Vanderbilt.  6  Wall.  325, 
18   L.   Ed.   823. 
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and  when  duly  enacted  and  promulgated,  are  binding  upon  all  vessels  entering 
such  ports.*  ^ 

c.  Rules  of  Supervising  Inspectors. — The  rules  of  the  supervising  inspectors 
are  rules  and  regulations  adopted  by  the  board  of  supervising  inspectors  for  reg- 
ulation of  navigable  harbors,  rivers  and  inland  waters,  and  are  supplementary 
to  the  inland  regulations  adopted  by  congress.*^  There  are  three  sets  of  these 
rules,  each  set  being  applicaljle  to  particular  waters.-*^^  The  rules  laid  down  by 
the  supervising  inspectors  have  the  force  of  statutory  enactment,"*-*  and  their 
construction  is  for  the  court,  whose  duty  it  is  to  apply  them  as  matter  of  law 
upon  the  facts  of  a  given  case."*-^ 

d.  Rules  Enacted  by  Congress — (1)  In  General. — The  original  rules  of  navi-' 
gation  adopted   by   congress   were  taken    from   the   British  orders  in  council  of 
1863.**^     Since  the  adoption,  they  have  been  amended  and  modified  by  various 
acts  of  congress.*"     There  are  now  two  sets  of  rules,  one  for  the  high  seas  and 
waters  connected  therewith,  and  another  for  rivers,  harbors  and  inland  waters.** 


41.  Binding   effect   of   port   regulations. 

-Culbertson  v.  Sliaw,  18  How.  584.  1  j 
L.  Ed.  493;  The  Alcrrimac,  14  Wall.  199, 
;.'03,  20  L.  Ed.  873;  Brig  James  Gray  v. 
Ship  John  Eraser,  21  How.  184.  16  L.  Ed. 
106;  The  Vanderbilt,  6  Wall.  235,  18  L.  Ed. 
823;  United  States  v.  St.  Euuis,  etc., 
Transp.  Co.,  184  U.  S.  247,  255.  46  L.  Ed. 
520;  The  Steamboat  New  York  v.  Rea, 
18  How.  223,  15  L.  Ed.  359;  The  Cliina, 
7   Wall.   53,   70,    19   L.    Ed.    67. 

Where  a  regulation  was  made  in  one 
of  the  harbors  of  the  Mississippi  river, 
assigning  their  positions  to  different 
species  of  boats,  if  the  regulation  was 
generally  known,  it  was  the  duty  of  all 
persons  to  conform  to  it.  Culbertson  v. 
Shaw,  18   How.  584,   15  L.   Ed.   493. 

Presumption  of  knowledge  of  port 
regulations. — Port  regulations  arc  sup- 
posed to  be  known  to  the  ship  owner  be- 
fore he  sends  his  vessel  on  the  voyage, 
and  the  general  rule  is  that  in  sending  her 
to  any  particular  port  he  elects  to  submit 
to  the  lawful  regulations  established  at 
that  port,  and  that  the  vessel,  in  case  she 
unlawfully  collides  with  anotiier  vessel 
engaged  in  lawful  commerce,  shall  be  re- 
sponsible. The  Merrimac.  14  Wall.  199, 
203,  20  L.  Ed.  873;  The  China,  7  Wall. 
53,  70.   19   L.   Ed.   67. 

42.  Nature  and  object  of  supervising  in- 
spectors rules.— The  Albert  Dumois,  177 
U.    S.    240,   240,    44    L.    Ed.    751. 

The  rules  of  the  supervising  inspectors 
have  been  held  to  be  applicable  to  ves- 
sels navigating  the  lower  bay  of  New 
York.  The  Ludvig  Holberg,  157  U.  S. 
60.  39   L.    Ed.  620. 

43.  The  several  sets  of  rules  of  super- 
vising inspectors. — The  Albert  Dumois, 
177   U.    S.   240.   247,   44    L.    Ed.   751. 

The  rules  of  the  supervising  inspectors 
are  in  three  sets:  (l)  Pilot  rules  for  Ar- 
lantic  and  Pacific  inland  waters;  (2) 
Pilot  rules  for  Western  rivers;  (3^  Pilot 
rules  for  the  Great  Lakes  and  their  con- 
necting tributary  waters  as  far  east  as 
Montreal.  The  Albert  Dumois,  177  U. 
S.    240.    247,    44    L.    Ed.    751. 

Which  set  of  rules  govern  particular 
waters.— The  waters  of  Puget's  Sound,  in 


Washington  Territory,  were  not  within 
the  rules  and  regulations  adopted  Oc- 
tober 17th,  1857,  of  the  supervising  in- 
spectors, appointed  under  the  act  of  con- 
gress of  August  30th,  1852,  to  be  ob- 
served by  vessels  in  passing  each  other. 
Resolute  v.  Northerner,  1  Wall.  682,  17 
L.    Ed.    496. 

Where  a  collision  between  two  steam- 
ers took  place  in  the  Mississippi  River 
about  eighty  miles  below  New  Orleans, 
it  was  held  that  the  pilot  rules  for  At- 
lantic and  Pacific  inland  waters  applied. 
The  Albert  Dumois.  177  U.  S.  240  24S, 
44    L.    Ed.    751. 

It  seems  that  the  Mississippi  river 
above  New  Orleans  is  governed  by  the 
pilot  rules  for  western  rivers.  The  Al- 
bert Dumois.  177  U.  S.  240,  248.  44  L.  Ed. 
751. 

44.  Binding  effect  of  rules  of  supervis- 
ing inspectors.— Bcldcn  v.  Cliase,  150  U. 
S.  674,  698,  37  L.  Ed.  1218;  The  Dexter, 
23    Wall.    69,    23    L.    Ed.    84. 

They  are  not  mere  prudential  regula- 
tions, but  binding  enactments,  obligatory 
from  the  time  that  the  necessity  for  pre- 
caution begins,  and  continuing  so  long  as 
the  means  and  opportunity  to  avoid  the 
danger  remains.  .Belden  v.  Chase.  150  U. 
S.  674,  698.  37  L.  Ed.  1218;  The  Dexter. 
23    Wall.    69,   23    L.    Ed.    84. 

45.  Construction  of  rules  a  matter  f  r 
court.— Belden  v.  Chase.  150  U.  S.  674, 
698,  37  L.  Ed.  1218;  The  Dexter,  23  Wall. 
69,    23    L.    Ed.   84. 

46.  Rules  adopted  from  British  orders 
in  council. — The  Albert  Dumois,  177  U. 
S.  240,  244,  44  L.  Ed.  751;  The  Fairbanks, 
9  Wall.  420.  19  L.  Ed.  708. 

47.  Modification  and  amendment  of 
rules.— The  Albert  Dumois.  177  U.  S.  240. 
244.  44  L.   Ed.   751. 

History  of  legislation. — For  a  complete 
history  of  the  legislation,  see  The  Albert 
Dumois.  177  U.  S.  240.  252,  44  L.  Ed.  751; 
The  Delaware.  161  U.  S.  459,  464.  40  1,. 
Ed.  771;  The  New  York,  175  U.  S.  187, 
44  L.  Ed.  126;  The  Oregon,  158  U.  S. 
186.    202.    ,^9    E.    Ed.    943. 

48.  Different  sets  of  rules  for  high  seas 
and    inland   waters. — The    Albert    Dumois. 
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(2)  Object  and  Purpose  of  Rides. — The  object  of  the  international  rules  was 
to  establish  a  uniform  system  of  rules  and  regulations,  which  should  be  obliga- 
tory throughout  the  world,  taking  the  place  of  the  various  and  somewhat  con- 
flicting usages  which  had  theretofore  obtained  among  maritime  nations,'*''  and 
their  purpose  was  to  prevent  collision  and  to  afford  security  to  life  and  property. 5i» 

(3)  Operation  and  Effect  of  Rules. — The  international  rules  of  navigation  are 
to  be  regarded,  so  far  as  relates  to  the  vessels  of  the  states  adopting  them,  as  laws 
of  the  sea  and  are  binding  upon  vessels  of  such  countries.^ ^  Vessels  meeting 
each  other  in  waters  usually  navigated  by  vessels  governed  by  these  rules  may 
assume  that  each  is  such  a  vessel  as  its  lights  indicate  under  these  rules,  and  apply 
the  rule  of  navigation  made  obligatory  upon  them  in  such  case/^^ 

(4)  IVhat  Rules  Govern  Particular  Waters. — The  international  rules  are  ap- 
plicable to  the  high  seas  and  all  waters  connected  therewith,  navigable  by  sea- 
going vessels, ^53  while  the  inland  rules  are  applicable  to  the  harbors,  rivers  and 
inland  waters  of   the  United   States.^^ 


177    U.    S.    240,    252,    44    L.    Ed.    751;    The 
Colorado,  91   U.   S.   692,  23   L.   Ed.   379. 

49.  Object  and  purpose  of  rules. — The 
Oregon,  158  U.  S.  186,  202,  39  L.  Ed.  943; 
The  Johnson,  9  Wall.  146,  152,  19  L.  Ed. 
610;  New  York,  etc..  Steamship  Co.  7j. 
Rumball,  21  How.  372.  383,  16  L.  Ed.  144; 
The  America,  92  U.  ,S.  432.  23   L.   Ed.  724. 

50.  Purpose  of  rules. — The  Johnson,  9 
Wall.  146,  152,  19  L.  Ed.  610;  New  York, 
etc..  Steamship  Co.  v.  Rumball,  21  How. 
372,  383.  16  L.  Ed.  144;  The  America,  92 
U.  S.  432,  23  L.  Ed.  724. 

Sailing  rules  were  ordained  to  prevent 
collisions  between  ships  employed  in  navi- 
gation, and  to  preserve  life  and  propertj' 
embarked  in  that  perilous  pursuit,  and 
not  to  enable  those  whose  duty  it  is  to 
adopt,  if  possible,  the  necessary  precau- 
tions to  avoid  such  a  disaster,  to  determine 
how  little  they  can  do  in  that  direction 
without  becoming  responsible  for  its  con- 
sequences, in  case  it  occurs.  The  America, 
92   U.   S.   432,  23    L.    Ed.   724. 

51.  General  operation  and  effect. — The 
Dexter,  23  Wall.  69,  23  L.  Ed.  84;  The 
Scotia,  14  Wall.  170.  20  L.  Ed.  82;;  New 
York,  etc..  Steamship  Co.  v.  Rumball.  21 
How.  372,  16  L.  Ed.  144;  The  Johnson, 
9  Wall.  146.  19  L.  Ed..  610;  Belden  z'. 
Chase,  150  U.  S.  674,  698.  37  L.  Ed.  1218; 
Bentley  v.  Coyne.  4  Wall.  509,  512,  18  L. 
Ed.    457. 

"Persons  engaged  in  navigating  vessels 
upon  navigable  waters  are  bound  to  ob- 
serve nautical  rules  recognized  by  law  in 
the  management  of  their  vessels  on  ap- 
proaching a  point  where  there  is  danger 
of  collision."  Bentley  v.  Coyne,  4  Wall. 
509.    512,    18    L.    Ed.    457. 

Judicial  notice  of  rules. — See  post,  "Ju- 
dicial Notice  of  Rules,"  VI,  G,  3. 

52.  Right  of  one  vessel  to  assume  that 
another  is  governed  by  international 
rules.— The  Scotia,  14  Wall.  170.  20  L. 
Ed.  822;  The  Oregon,  158  U.  S.  186,  202, 
39    L.    Ed.   943. 

The  statutes  of  the  United  States  and 
the  orders  in  council  of  Great  Britain  hav- 
ing each  prescribed  the  sort  of  lights 
which,    on    the    one    hand,    their    steamers 


are  to  carry  at  night,  and  the  different 
sort  which,  on  the  other,  their  sailing  ves- 
sels are  to  carry,  and  both  nations  adopt- 
ing in  this  form  the  same  distinction  in 
the  sorts  of  lights  for  the  two  sorts  of 
vessels  respectively,  the  court  declares 
that  where  a  British  steamer  and  an 
American  sailing  vessel  are  navigating  at 
night  in  the  known  path  of  vessels  navi- 
gating between  the  United  States  and 
Great  Britain,  so  that  there  is  a  reason- 
able probability  that  vessels  in  that  path 
would  be  either  American  or  British,  a 
steamer  may.  in  the  absence  of  knowl- 
edge, act  upon  the  probability  that  a  ves- 
sel whose  light  she  sees  while  she  cannot 
distinguish  at  all  the  vessel  herself,  is 
such  a  vessel  as  her  light  indicates,  and 
apply  the  rule  of  navigation  common  to 
the  two  countries  accordingly.  The 
Scotia,    14    Wall.    170,    20    L.    Ed.    822. 

53.  When  international  rules  apply. — 
Act  of  congress  of  August  19,  1890;  The 
Albert  Dumois,  177  U.  S.  240.  245,  44  L. 
Ed.   751. 

54.  When  inland  rules  apply. — The  Al- 
bert Dumois.  177  U.  S.  240,  252,  44  L. 
Ed.    751. 

Great  Lakes. — Section  4  of  the  act  of 
February  19,  1895.  provided  that  the 
words  "inland  waters"  should  not  be  held 
to  include  the  Great  Lakes  and  their  con- 
necting and  tributary  waters  as  far  east 
as  Montreal.  The  Albert  Dumois,  177  U. 
S.    240,   246,   44    L.    Ed.    751. 

A  collision  on  the  Great  Lakes,  which 
took  place  in  October,  1891,  was  governed 
by  the  Congressional  Rules  and  Regula- 
tions Act  of  April  29,  1864.  c.  69,  13  Stat. 
58,  reproduced  in  Revised  Statutes,  § 
4233,  and,  so  far  at  least  as  the  ma- 
noeuvres of  the  respective  vessels  took 
place  in  American  waters,  by  the  super- 
vising inspectors'  rules  in  force  in  1891. 
The  New  York,  175  U.  S.  187,  193,  44  L. 
Ed.    126. 

A  collision  in  the  Mississippi  river 
about  eighty  miles  below  New  Orleans, 
which  occurred  in  January,  1897,  was 
governed  by  the  original  rules  and  regula- 
tions   of    the    act    of    1864,    reproduced    in 
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2.  Duty  to  Take:  Usual  and  Customary  Pre;cautioxs. — The  rules  enacted 
by  congress  provide  tliat  nothing  therein  contained  "shall  exonerate  any  vessel 
or  the  owner,  pr  master,  or  crew  thereof,  from  the  consequences  of  any  neglect 
to  carry  lights  or  signals,  or  of  any  neglect  to  keep  a  proper  lookout,  or  of  the 
neglect  of  any  precaution  which  may  be  required  by  the  ordinary  practice  of  sea- 
men or  by  the  special  circumstances  of  the  case."^^  But  this  provision  does  not 
require  the  doing  of  anything  not  customary  or  usual. '''^ 

3.  Departure  from  RueEs  to  Avoid  Immediate  Danger. — The  rules  enacted 
by  congress  provide  that  "in  obeying  and  construing  these  rules,  due  regard  shall 
be  had  to  all  dangers  T)f  navigation,  and  collision  and  to  any  special  circumstances 
which  may  render  a  departure  from  the  above  rules  necessary  in  order  to  avoid 
immediate  danger. "5"  Neither  the  act  of  congress,  nor  the  decisions  of  the  courts, 
require  the  observance  of  any  given  rule  in  a  case  where  it  clearly  appears  that 


Rev.    Stat.,    §    4233.      The    Albert    Dumois. 
177    U.    S.    240,   244,    44    L.    Ed.    751. 

The  dredged  entrance  to  a  harbor  is  as 
much  a  part  of  the  inland  waters  of  the 
United  States  within  the  meaning  of  the 
act  of  congress  as  the  harbor  within  the 
entrance.  The  real  point  aimed  at  by 
congress  was  to  allow  the  original  code 
to  remain  in  force  so  far  as  it  applied 
to  pilotage  waters  or  waters  within  which 
it  is  necessary  for  safe  navigation  to  have 
a  local  pilot.  It  is  important  that  a  pilot, 
while  conducting  a  vessel  in  or  out  of  a 
harbor,  should  not  traverse  waters  gov- 
erned by  two  inconsistent  codes  of  sig- 
nals, and  if  there  are  to  be  two  codes,  the 
line  should  be  drawn  between  the  high 
seas,  and  the  inland  waters  wherein  the 
services  of  a  local  pilot  are  requisite  for 
safe  navigation.  The  Delaware,  161  U. 
S.   459,    463,    40    L.    Ed.    771. 

Gedney  channel  is  within  the  inland 
waters  of  the  United  States.  The  Dela- 
ware,   161   U.   S.   459,   463.   40   L.    Ed.   771. 

55.  Duty  to  take  usual  and  customary 
precautions. — Art.  29,  act  of  August  19, 
1890  (26  Stat.  328);  The  Blue  Jacket,  144 
U.  S.  371,  389.  36  L.  Ed.  469;  The  Eliza- 
beth Jones,  112  U.  S.  514,  520,  28  L.  Ed. 
812;  The  Sunnyside,  91  U.  S.  208,  219,  23 
L.  Ed.  302;  The  Maria  Martin.  12  Wall. 
31,  47,  20  L.  Ed.  251;  The  Farragut,  10 
Wan.  334,  338,  19  L.  Ed.  946;  The  Orc- 
i,'on,  158  U.  S.  186,  204,  39  L.  Ed.  943; 
Williamson  v.  Barrett,  13  How.  101,  108, 
14   L.    Ed.    68. 

By  an  exception  to  the  general  law  of 
the  navigation  as  modified  by  the  circum- 
stances of  the  particular  case,  the  master 
of  the  vessel  not  in  fault  is  bound  to  make 
every  fair  and  reasonable  efifort,  in  the 
emergency,  within  his  power,  from  due 
exercise  of  skill  and  good  seamanship,  to 
avoid,  if  possible,  the  impending  calam- 
ity. Upon  the  water  as  upon  the  land, 
the  law  recognizes  no  inflexible  rule,  the 
neglect  of  which  by  one  party,  will  dis- 
pense with  the  exercise  of  ordinary  care 
and  caution  in  the  other.  A  man  is  not 
at  liberty  to  cast  himself  upon  an  ob- 
struction which  has  been  made  by  the 
fault  of  another,  and  avail  himself  of  it, 
if  he   does  not  use  common   and   ordinary 


caution  to  avoid  it.  One  person  being  in 
fault  will  not  dispense  with  another's 
using  ordinary  care  for  himself.  Wil- 
liamson V.  Barrett,  13  How.  101.  108,  14 
L.   Ed.   68. 

56.  Vessel  not  required  to  do  more 
than  usual  or  customary. — The  Oregon, 
158    U.    S.    186,    204.    39    L.    Ed.    943. 

Thus  where  there  is  a  distinct  finding 
that  it  is  not  customary  when  a  ship  is 
at  anciior  in  a  harbor,  river,  or  channel 
with  her  anchor  light  burning  brightly, 
and  the  night  is  clear  and  without  fog,  to 
show  a  torch  or  flash  light,  or  ring  a  bell 
on  the  approach  of  a  steamer,  a  vessel 
cannot  be  charged  with  the  neglect  of 
any  custom-  or  "ordinary  practice"  by 
failure  to  exhibit  a  torch  or  ring  a  bell. 
The  Oregon,  158  U.  S.  186.  204,  39  L.  Ed. 
943. 

57.  Departure  from  rules  to  avoid  im- 
mediate danger. — Art.  27,  act  of  August 
19.  1890  (26  Stat.  327);  The  Nacoochee, 
137  U.  S.  330,  338.  34  L.  Ed.  687;  The 
Blue  Jacket,  144  U.  S.  371,  388,  36  L.  Ed. 
469;  The  Elizabeth  Jones,  112  U.  S.  514, 
520,  28  L.  Ed.  812;  The  Albert  Dumois, 
177  U.  S.  240,  250.  44  L.  Ed.  751;  Belden 
V.  Chase,  150  U.  S.  674,  37  L.  Ed.  1213; 
The  Britannia.  153  U.  S.  130.  38  L.  Ed. 
660;  The  New  York,  175  U.  S.  187,  205, 
44  L.  Ed.  126;  The  Umbria.  166  U.  S. 
404,  419,  41  L.  Ed.  1053;  The  Steamer 
Cayuga  v.  Hoboken  Land,  etc.,  Co..  14 
Wall.  270,  20  L.  Ed.  828;  The  Oregon, 
158  U.  S.  186,  201.  39  L.  Ed.  943;  The 
Sunnyside.  91  U.  S.  208,  213,  23  L.  Ed. 
302;  The  Maria  Martin.  12  Wall.  31,  47, 
20  L.  Ed.  251;  The  John  L.  Hasbrouck, 
93  U.  S.  405,  23  L.  Ed.  962;  The  Lucille. 
15  Wall.  676,  679,  21  L.  Ed.  247;  The 
Annie  Lindsley,  104  U.  S.  185.  26  L.  Ed. 
716;  The  Breakwater.  155  U.  S.  252,  264, 
39  L.  Ed.  139;  The  Maggie  J.  Smith,  123 
U.  S.  349.  354,  31  L.  Ed.  175;  The  John- 
son, 9  Wall.  146,  19  L.  Ed.  610;  The  City 
of  Washington.  92  U.  S.  31,  23  L.  Ed.  600; 
The  Colorado,  91  U.  S.  692,  23  L.  Ed. 
379;  St.  John  v.  Paine,  10  How.  557,  13 
L.  Ed.  537;  Peck  z:  Sanderson,  17  How. 
178,  15  L.  Ed.  205.  See  post.  "Fault  of 
One  Vessel  as  Excusing  Other  from 
Diligence,"    III,   A,   8. 
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the  rule  cannot  be  followed  without  defeating  the  end  for  which  it  was  prescribed 
or  without  producing  the  mischief  which  it  was  intended  to  avert.^^  But  excep- 
tions to  the  general  rules  of  navigation,  under  this  rule,  should  be  admitted  with 
great  caution,  and  only  when  imperatively  required  by  the  special  circumstances 
of  the  case.^^  It  is  for  the  jury  to  say  whether  a  departure  from  the  rules  ib 
excusable  under  the  circumstances.^^ 

4.  Time;  op  Taking  Precautions. — Precautions  must  be  seasonable  in  order 
to  be  effectual,  and  if  they  are  not  so  and  a  collision  ensues  in  consequence  of 
the  delay,  it  is  no  defense  to  allege  and  prove  that  nothing  could  be  done  at  the 
moment  to  prevent  the  disaster,  or  to  allege  and  prove  that  the  necessity  for 
precautionary  measures  was  not  perceived  until  it  was  too  late  to  render  them 
availing.  Inability  to  avoid  a  collision  usually  exists  at  the  moment  it  occurs,  but 
it  is  generally  an  easy  matter,  to  trace  the  cause  to  some  antecedent  omission  of 
duty  on  the  part  of  one  or  both  of  the  colliding  vessels.^ ^  Thus  the  failure  of 
two  steamers  meeting  to  put  their  helms  to  port  until  too  late  to  avoid  collisior. 
renders  them  liable.^ ^ 


58.  Where  obedience  of  rule  would  be 
dangerous. — The  Umbria,  166  U.  S.  404, 
420,  41  L.  Ed.  1053;  The  Steamer  Cayuga 
V.  Hoboken  Land,  etc.,  Co.,  14  Wall.  270, 
20  L.  Ed.  828;  The  New  York,  175  U.  S. 
187,  205.  44  L.  Ed.  126;  The  Delaware, 
161  U.  S.  459.  40  L.  Ed.  771;  The  Sunny- 
side,    91   U.    S.   208,   23    L.    Ed.   302. 

"Cases  arise  in  navigation  where  a 
stubborn  adherence  to  a  general  rule  is 
a  culpable  fault,  for  the  reason  that  every 
navigator  ought  to  know  that  rules  of 
navigation  are  ordained  not  to  promote 
collisions,  but  to  save  life  and  property 
by  preventing  such  disasters."  The 
Sunnyside,  91  U.  S.  208,  23  L.  Ed.  302; 
The  New  York,  175  U.  S.  187.  205,  44  L. 
Ed.   126. 

Departure  from  particular  rules. — As  to 
when  departure  from  particular  rules  is 
justified  under  this  rule,  see  post,  "Steer- 
ing  and   Sailing   Rules,"   III.    C. 

59.  Exceptions  admitted  with  great  cau- 
tion.—The  Breakwater,  155  U.  S.  252,  264, 
39  L.  Ed.  139;  The  Maggie  J.  Smith,  123 
U.  S.  349,  354,  31  L.  Ed.  175;  The  Albert 
Dumois,  177  U.  S.  240,  252.  44  L.  Ed.  751; 
The  Steamer  Oregon  v.  Rocca,  18  How. 
570.  15  L.  Ed.  515;  Belden  v.  Chase,  150 
U.  S.  674,  37  L.  Ed.  1218;  The  Britannia, 
153  U.  S.  130,  38  L.  Ed.  660;  The  Oregon, 
158   U.    S.    186,   202,   39    L.    Ed.   943. 

The  moment  the  observance  or  non- 
observance  of  a  rule  becomes  a  matter 
of  doubt  or  discretion,  there  is  manifest 
danger,  for  the  judgment  of  one  pilot 
may  lead  him  to  observe  the  rule,  while 
that  of  the  other  may  lead  him  to  dis- 
regard it.  The  Breakwater,  155  U.  S. 
252,   264,   39    L.    Ed.   139. 

"As  was  said  in  The  John  Buddie.  5 
Notes  of  Cases  387:  'All  rules  are 
framed  for  the  benefit  of  ships  navigat- 
ing the  seas,  and,  no  doubt,  circumstances 
will  arise  in  which  it  would  be  perfect 
folly  to  attempt  to  carry  into  execution 
every  rule,  however  wisely  framed.  It 
is,  at  the  same  time,  of  the  greatest  pos- 
sible importance  to  adhere  as  closely  as 
possible  to  established  rules,  and  never 
to  allow  a  deviation  from  them  unless  the 


circumstances  which  are  alleged  to  have 
rendered  such  a  deviation  necessary,  arc 
most  distinctly  approved  and  established; 
otherwise,  vessels  would  always  be  in 
doubt  and  doing  wrong.'  "  The  Albert 
Dumois.  177  U.  S.  240,  250,  44  L.  Ed.  751. 

Important  as  this  qualification  of  the 
rules  is,  it  applies  only  where  there  is 
some  special  cause  rendering  a  departure 
necessary  to  avoid  immediate  danger,  such 
as  the  nearness  of  shallow  water,  or  a  con- 
cealed rock,  the  approach  of  a  third  ves- 
sel, or  something  of  that  kind.  The  Mag- 
gie J.  Smith,  123  U.  S.  349,  354,  31  L.  Ed. 
175. 

This  rule  does  not  apply  where  the  ves 
sels   saw  each   other  when  they  were   two 
miles    apart.      The    Maggie    J.    Smith,    123 
U.    S.    349,    354,    31    L.    Ed.    175. 

60.  Whether  departure  justifiable  a  jury 
question.— Belden  v.  Chase,  150  U.  S.  674, 
37   L.    Ed.    1218. 

61.  Time  of  taking  precautions. — The 
Teutonia,  23  Wall.  77,  85,  23  L.  Ed.  44; 
The  Vanderbilt.  6  Wall.  225,  226.  18  L. 
Ed.  823;  The  Sunnyside,  91  U.  S.  208,  209, 
23  L.  Ed.  302;  Steamboat  New  York  v. 
Rea,  18  How.  223,  225,  15  L.  Ed.  359;  The 
Johnson,  9  Wall.  146,  153,  19  L.  Ed.  610; 
The  Vanderbilt,  6  Wall.  225.  226.  18  L- 
Ed.  823;  The  Wenona,  19  Wall.  41.  54, 
22  L.  Ed.  52;  The  America,  92  U.  S.  432, 
437,  23  L.  Ed.  724;  The  Fairbanks,  9 
Wall.  420,  424,  19  L-  Ed.  708;  The  Syra- 
cuse,  12  Wall.   167,   172.  20   L.   Ed.   382. 

It  frequently  happens  in  cases  of  col- 
lision that  the  master  of  the  vessel  could 
not  have  prevented  the  accident  at  the 
moment  it  occurred,  but  this  will  not  ex- 
cuse him,  if,  by  timely  measures  of  pre- 
caution, the  danger  could  have  been 
avoided.  The  Syracuse,  12  Wall.  167,  172, 
20   L.   Ed.   382. 

Unless  precautions  are  seasonable,  they 
constitute  no  defense  against  a  charge  of 
collision,  although  they  may  be  in  form 
such  as  the  rules  of  navigation  require. 
The  Vanderbilt,  6  Wall.  225,  226.  18  L- 
Ed.   823. 

62.  Duty  of  steamers  meeting  to  port 
helm. — If  the  steamer  neglects  to  change 
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5.  Right  to  Rkly  on  Performance  of  Duty. — The  officers  and  crew  of 
every  vessel  have  the  right  to  assume  that  others  will  do  their  duty  under  the 
rules  of  navigation  and  to  act  upon  that  assumption.*'^  A  steam  vessel  has  a 
right  to  rely  on  a  sailing  vessel  performing  her  duty  of  keeping  her  course,^* 
and  two  steamers  meeting  in  a  channel  may  assume  that  each  will  keep  to  the 
proper  side  thereof,'"'^  and  may  direct  their  own  movements  upon  that  assumption. 

6.  When  Rules  to  Prevent  Collision  Are  Applicable. — The  rules  of 
navigation  are  obligatory  upon  vessels  approaching  each  other,  from  the  time  the 
necessity  for  precaution  begins,  and  continue  to  be  applicable  as  the  vessels  ad- 
vance,  so   long  as   the   means   and    opportunity   to   avoid    the   danger   remain.*"' 


her  helm  until  the  vessels  are  so  near  that 
the  collision  cannot  be  avoided,  it  is  no 
defense  to  say  that  nothing  could  be  done 
at  the  moment  to  aver  the  disaster,  as  it 
would  be  clear  in  such  a  case  that  the  col- 
lision might  have  been  prevented  if  the 
helm  of  the  steamer  had  seasonably  been 
put  to  port  or  to  the  starboard.  The 
Sunnyside.  91  U.  S.  208,  210,  23  L.  Ed. 
302. 

Two  ships  under  steam,  if  they  are 
meeting  end  on,  or  nearly  end  on,  so  as 
to  involve  risk  of  collision,  are  required 
to  put  their  helms  to  port,  so  that  each 
may  pass  on  the  port  side  of  the  other; 
but,  if  they  neglect  to  comply  with  that 
requirement  until  it  is  so  late  that  the 
object  to  be  accomplished  cannot  be  ef- 
fected, it  is  no  defense  to  allege  or  prove 
that  one  or  both  ported  their  helms  before 
the  collision  occurred;  for,  unless  a  party 
seasonably  complies  with  the  require- 
ment, the  act  of  compliance  is  without 
substantial  merit.  The  America,  92  U. 
S.    432,    437,    23    L.    Ed.    724. 

63.  Right  to  rely  on  performance  of 
duty. —  llutchinson  v.  The  Nortlit'ield,  154 
U.  S.  629.  f)30.  24  L.  Ed.  680;  Tlie  Illinois, 
103  U.  S.  298,  26  L.  Ed.  562;  St.  John  7i. 
Paine.  10  How.  557,  583,  13  L.  Ed.  537; 
The  Free  State.  91  U.  S.  200,  204.  23  L. 
Ed.  299:  The  Nichols,  7  Wall.  656,  19  L. 
Ed.  157;  The  Scotia,  14  Wall.  170,  20  L- 
Ed.  822;  The  Britannia,  153  U.  S.  130. 
144.  38  L.  Ed.  660;  The  Potomac.  8  Wall. 
590,  19  L.  Ed.  511;  The  Albert  Dumois. 
177  U.  S.  240,  250,  44  L.  Ed.  751;  The 
Delaware,  161  U.  S.  459.  469,  40  L.  Ed. 
771;  The  Victory,  168  U.  S.  410.  426,  42 
L.  Ed.  519;  The  Oregon,  158  U.  S.  186, 
202,  39  L.  Ed.  943;  The  Servia.  149  U.  S. 
144,  37  L.  Ed.  681;  The  City  of  New 
York,  147  U.  S.  72,  37  L.  Ed.  84;  Relden 
V.  Chase,  150  U.  S.  674,  37  L.   Ed.   1218. 

Each  of  two  vessels  is  entitled  to  pre- 
sume that  the  other  will  act  lawfully,  will 
keep  to  her  own  side;  if  temporarily 
crowded  out  of  her  course,  will  return  to 
it  as  soon  as  possible;  and  that  she  will 
pursue  the  customary  track  of  vessels 
in  the  channel,  reeulating  her  action  as 
to  avoid  danger.  The  Victory,  168  U.  S. 
410.  426,  42  L.  Ed.  519.  citing  The  Servia, 
149  U.  S.  144,  37  L.  Ed.  681;  The  City  of 
New  York.  147  U.  S.  72,  37  L.  Ed.  84; 
Bclden  v.  Chase,  150  U.  S.  674,  37  L.  Ed. 
1218. 


64.  Right  of  steamer  to  assume  that 
sailing  vessel  v^rill  keep  course.— The  Illi- 
nois, J 03  U.  S.  298.  :.'6  L.  Ed.  562;  St. 
John  V.  Paine,  10  How.  557,  583,  13  L. 
Ed.  537;  The  Free  State.  91  U.  S.  200, 
204.  23  L.  Ed.  299;  The  Nichols,  7  Wall. 
656,  19  L.  Ed.  157;  The  Scotia,  14  Wall. 
170,  20  L.  Ed.  822;  The  Potomac,  8  Wall. 
590,  19  L.  Ed.  511;  The  Britannia.  153  U. 
S.    130,    144,    38    L.    Ed.    660. 

A  steam  vessel  and  a  sailing  vessel 
were  proceeding  upon  slightly  converged 
lines  which  were  about  one  hundred  yards 
apart.  When  the  vessels  were  three  or 
four  hundred  yards  apart  the  schooner 
changed  her  course,  and  in  consequence 
thereof  a  collision  occurred.  It  was  held 
that  the  steamer  was  not  in  fault,  that 
she  had  a  right  to  rely  upon  the  sailing 
vessel  keeping  her  course.  The  Illinois, 
103   U.    S.   298.   26   L.   Ed.   562. 

Where  a  sailing  vessel,  ascending  the 
Detroit  river  in  a  direction  nearly  north, 
bore  two  or  three  points  to  the  west, 
while  an  ascending-  steamer  overtook  and 
passed  her,  to  give  a  wider  berth  to  such 
a  steamer,  which  steamer  passed  to  the 
east  of  a  descending  steamer,  held,  that 
the  descending  steamer  had  the  right  to 
assume  that  the  sailing  vessel  would  hold 
her  westerly  course,  and  that  she  was  in 
the  right  in  shaping  her  course  to  the 
east  for  the  purpose  of  passing  the  sail- 
ing vessel;  and  that  a  subsequent  change 
of  the  course  of  the  sailing,  vessel  to  the 
east  when  within  three  hundred  feet  of 
the  descending  steamer  was  unjustifiable, 
and  that  the  collision  resulting  therefrom 
was  solely  the  fault  of  the  sailing  vessel. 
That  there  was  no  fault  in  the  descending 
steamer  in  not  slackening  or  stopping  un- 
til such  chanere  of  course  in  the  sail'ng 
vessel  rendered  a  collision  probable.  The 
.Free   State,  91   U.   S.   200,  23   L.    Ed.   299. 

65.  Right  to  assume  that  steamer  will 
keep  to  proper  side  of  channel. — Tlie  \'ic- 
tory,    IPiS    IT.   c;     no    .j.j,-     .jo    ^     Ed.    519. 

66.  When  rules  are  applicable  in  gen- 
eral.— Xew  York,  etc..  Steamship  C".  v. 
Rumball,  21  How.  372,  16  L.  Ed.  144;  The 
Wenona,  19  Wall.  41.  22  L.  Ed.  52;  The 
Breakwater.  155  U.  S.  252,  264,  39  L.  Ed. 
1.".9;  The  Dexter.  23  Wall.  69.  23  L.  Fd. 
84:  Bentlov  v.  Covnc.  4  Wall.  509,  18  L. 
Ed.  457;  The  Vanderbilt.  6  Wall.  225.  18 
L.  Ed.  823:  The  Johnson,  9  Wall.  146,  153, 
19  L.  Ed.  610;  The  America.  92  U.  S.  432, 
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They  are  not  strictly  applied  to  a  vessel  which  is  otherwise  without  fault  in  cases 
where  the  proximity  of  the  vessels  is  so  close  that  the  collision  is  inevitable,*^' 
and  thev  are  wholly  inapplicable  when  the  vessels  are  so  distant  from  each  other 
that  measures  of  precaution  have  not  become  necessary  to  prevent  a  collision.^a 

7.  Obediexce  of  Rules  as  Negligence. — As  vessels  are  bound  to  obey  the 
rules  of  navigation,  obedience  to  the  rules  cannot  be  imputed  to  a  vessel  as  negli- 
gence, even  though  a  different  course  might  have  prevented  a  collision/^^ 

8.  Fault  of  One  Vessel  as  Excusing  Other  from  Diligence. — The  failure 
of  one  vessel  to  do  what  she  should  have  dorfe  under  the  circumstances,  as  re- 
quired by  the  rules  of  navigation,  does  not  excuse  the  other  from  the  duty  of 
adopting  every  proper  precaution  to  avoid  collision."^ 

B.  Lights',  Lookouts  and  Signals — 1.  Lights — a.  In  General. — Prior  to 
the  adoption  of  the  International  Code,  steam  vessels  were,  by  act  of  congress, 
required  to  exhibit  lights."^ 

b.  Kind  of  Lights  to  Be  Exhibited — (1)  Steam  Vessels — (a)  When  under 
lYax — aa.  Masthead  Lights. — A  steam  vessel  when  under  way  must  carry  on  or 
in  front  of  the  foremast,  or  if  a  vessel  without  a  foremast,  then  in  the  fore  part 
of  the  vessel,  at  a  height  above  the  hull  of  not  less  than  twenty  feet,  and  if  the 
breadth  of  the  vessel  exceeds  twenty  feet,  then  at  a  height  above  the  hull  not 
less   than  such  breadth,   so,  however,  that  the    light    need    not  be  carried  at  a 


23  L.  Ed.  724;  The  Sunnvside,  91  U.  S. 
208,  23  L.  Ed.  302;  The  Syracuse,  12  Wall. 
167,  20  L.  Ed.  382;  The  Grace  Girdler,  7 
Wall.  196,  201.  19  L.  Ed.  113;  The 
Nichols.  7  Wall.  656,  663,  19  L.  Ed.  157; 
The  Carroll.  8  Wall.  302,  306,  19  L.  Ed. 
392;  The  Fairbanks.  9  Wall.  420.  19  L. 
Ed.  708;  The  Steamer  Cayuga  v.  Hoboken 
Land,  etc.,  Co.,  14  Wall.  270.  276.  20  L. 
Ed.  82S;  The  Sea  Gull,  23  Wall.  165,  181, 
23    L.    Ed.    90. 

67.  Where  collision  inevitable. — The 
Johnson.  9  Wall.  146,  153,  19  L.  Ed.  610; 
Bentley  v.  Coyne,  4  W^H-  509,  18  L.  Ed. 
457;  The  Ottawa.  3  Wall.  268,  18  L.  Ed. 
165.     See  ante,  "Errors  in  Extremis,"  I,  E. 

68.  Vessels  distant  from  each  other. — 
The  Johnson,  9  Wall.  146,  153,  19  L.  Ed. 
610. 

69.  Obedience  of  rules  as  negligence. — • 
The  Scotia,  14  Wall.  170,  20  L.  Ed.  822; 
Belden  v.  Chase,  150  U.  S.  674.  37  L.  Ed. 
1218.  See  ante.  "Departure  from  Rules 
to   Avoid    Immediate    Danger,"    III.    A.    3. 

70.  Fault  of  one  vessel  as  excusing 
other  from  diligence. — Wiliiamson  v.  Bar- 
rett. 13  How.  101,  109,  14  L.  Ed.  68;  The 
Maria  Martin,  12  Wall.  31,  47,  20  L.  Ed. 
251;  The  America,  92  U.  S.  432,  438.  23 
L.  Ed.  724;  The  Scotia,  14  Wall.  170.  20 
L.  Ed.  822;  The  New  York.  175  U.  S. 
187.  205,  44  L.  Ed.  126;  The  Albert 
Dumois,  177  U.  S.  240,  253,  44  L.  Ed.  751; 
The  Lucille,  15  Wall.  676,  21  L.  Ed.  247; 
The  Sunnyside,  91  U.  S.  208,  23  L.  Ed. 
302.  See  ante,  "Departure  from  Rules  to 
Avoid    Immediate    Danger,"    III,    A,    3. 

Errors  committed  by  one  of  two  ves- 
sels approaching  each  other  from  op- 
posite directions  do  not  excuse  the  other 
from  adopting  every  proper  precaution 
required  by  the  spec^ial  circumstances  of 
the  case  to  prevent  a  collision,  as  the  act 
of  congress  provides  that  in  obeymg  and 
construing    the    prescribed    rules    of   navi- 


gation due  regard  must  be  had  to  the 
special  cricumstances  rendering  a  depar- 
ture from  them  necessarj-  in  order  to 
avoid  immediate  danger.  The  ]\Iaria  Mar- 
tin,   12   Wall.   31,  47,   20   L.    Ed.   251. 

Even  flagrant  fault  committed  by  the 
other  vessel  is  no  excuse  for  failure  to 
adopt  every  proper  precaution.  The 
America,  92   U.   S.   432,  438,  23  L.  Ed.  724. 

71.  Lights  required  prior  to  Interna- 
tional Code. — Act  of  Jul}'  7,  1S38.  5  Stat. 
304;  Waring  v.  Clarke,  5  How.  441,  13 
L.    Ed.   226. 

The  act  of  July  7th,  1838  (5  Stat,  at  L. 
304),  for  the  better  security  of  the  lives 
of  passengers  on  board  of  vessels  pro- 
pelled in  whole  or  part  by  steam,  requir- 
ing steamers  to  carry  one  or  inore  signal 
lights,  was  held  to  be  obligatory  in  all 
its  provisions,  except  as  it  had  been  al- 
tered by  the  act  of  1843  (5  Stat,  at  L. 
626)  upon  all  owners  and  masters  of 
steamers  navigating  on  waters  within  a 
state,  or  between  states,  or  waters  running 
from  one  state  into  another  state,  or  on 
the  coast  of  the  United  States  between 
the  ports  of  the  same  state  or  different 
states.  Waring  v.  Clarke,  5  How.  441,  12 
L.   Ed.   226. 

This  section,  and  the  other  provisions 
of  the  act,  except  as  it  was  changed  by 
the  act  of  1843  (5  Stat,  at  L.  626)  was 
held  to  apply  to  all  steamers,  upon  what- 
ever waters  they  were  navigating  within 
the  United  States  or  upon  the  coast  of 
the  same,  between  any  of  its  ports.  War- 
ing V.  Clarke,  5  How.  441,  464,  12  L.  Ed. 
226. 

By  the  law  of  July  7th,  1838,  masters 
and  owners  neglecting  to  comply  with  its 
conditions  were  liable  to  a  penalty  of  two 
hundred  dollars,  to  be  recovered  by  suit 
or  indictment.  Waring  v.  Clarke,  5  How. 
441,   12   L.    Ed.   226. 
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greater  height  above  the  hull  than  forty  feet,  a  bright  white  light,  so  constructed 
as  to  show  an  unbroken  light  over  an  arc  of  the  horizon  of  twenty  points  of  the 
compass,  so  fixed  as  to  throw  the  light  ten  points  on  each  side  of  the  vessel, 
namely,  from  right  ahead  to  two  points  abaft  the  beam  on  either  side,  and  of  such 
a  character  as  to  be  visible  at  a  distance  of  at  least  five  miles." 2 

bb.  Side  Lights — (aa)  Green  Light  on  Starboard  Side. — Steam  vessels  un- 
der way  must  carry  on  the  starboard  side  a  green  light  so  constructed  as  to  show 
an  unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass,  so 
fixed  as  to  throw  the  light  from  right  ahead  to  two  points  abaft  the  beam  on  the 
starboard  side,  and  of  such  a  character  as  to  be  visible  at  a  distance  of  at  least 
two  milesJ^ 

(bb)  Red  Light  on  Port  Side. — A  steam  vessel  when  under  way  must  carry  on 
the  port  side  a  red  light  so  constructed  as  to  show  an  unbroken  light  over  an  arc 
of  the  horizon  of  ten  points  of  the  compass,  so  fixed  as  to  throw  the  light  from 
right  ahead  to  two  points  abaft  the  beam  on  the  port  side,  and  of  such  a  character 
as  to  be  visible  at  a.  distance  of  at  least  two  milesJ'* 

(cc)  Screens  for  Side  Lights. — The  green  and  red  side  lights  must  be  fitted 
with  inboard  screens  projecting  at  least  three  feet  forward  from  the  light,  so  as 
to  prevent  these  lights  from  being  seen  across  the  bow."^ 

cc.  Range  Lights. — Steam  vessels  (except  seagoing  vessels  and  ferry  boats) 
must  carry  in  addition  to  the  masthead  and  side  lights  a  central  range  of  two 
white  lights;  the  after  light  being  carried  at  an  elevation  of  at  least  fifteen  feet 
above  the  light  at  the  head  of  the  vessel.  The  headlight  must  be  so  constructed  as 
to  show  a  good  light  through  twenty  points  of  the  compass,  namely,  from  right 
ahead  to  two  points  abaft  the  beam  on  either  side  of  the  vessel ;  and  the  after 
light  so  as  to  show  all  around  the  horizon."^     Ocean  steamers,"'^   or  an  ocean- 


72.  Masthead  lights  for  steam  vessels 
under  way. — Art.  2,  act  of  Aug.  19, 
1890  (26  Stat.  L.  321);  The  Fairbanks.  9 
Wall.  420,  421,  19  L.  Ed.  708;  Beldcn  v. 
Chase,  150  U.  S.  674,  692.  37  L.  Ed.  1218; 
The  Scotia,  14  Wall.  170,  20  L.  Ed.  822; 
The  Sea  Gull.  23  Wall.  165,  174.  23  L.  Ed. 
90;  The  Ottawa,  3  Wall.  268,  273,  18  L. 
Ed.    165. 

Ocean-going  steamers  and  steamers 
carrying  sail  must  carry  a  briglit  white 
light  at  the  foremast  head  so  constructed 
as  to  show  a  uniform  and  unbroken  light 
over  an  arc  of  the  horizon  of  twenty 
points  of  the  compass.  Belden  v.  Chase. 
150   U.   S.   674,   37   L.   Ed.   1218. 

Ocean-going  steamers  on  inland  waters. 
— The  rule  requiring  ocean-going  steamer 
to  carry  and  provide  lights  at  the  fore- 
mast head  when  under  way,  applies  when 
such  steamer  is  navigating  inland  waters. 
Belden  v.  Chase,  150  U.  S.  674,  37  L.  Ed. 
1218. 

73.  Green  light  on  starboard  side. — 
Art.  2.  Act  of  Aug.  19,  1890;  26  Stat.  U 
321;  Belden  v.  Chase,  150  U.  S.  674.  37 
L.  Ed.  1218;  The  Fairbanks,  9  Wall.  420. 
421,  19  L.  Ed.  708;  The  Oregon,  158  U. 
S.  186,  199.  39  L.  Ed.  943;  Chamberlain 
V.  W^ard,  21  How.  548,  10  L.  Ed.  211;  The 
Ottawa,    3   Wall.    268.    273,    18    L.    Ed.    165. 

Vessels  navigating  waters  flowing  into 
Gulf  of  Mexico. — Red  and  green  lights 
upon  steamers  navigating  in  waters  flow- 
ing into  the  Gulf  of  Mexico  are  differently 
placed  from  those  on  other  steamers. 
Belden  v.  Chase,  150  U.  S.  674.  37  L.  Ed. 
1218. 


74.  Red  light  on  port  side. — Art.  2,  act 
of  Aug.  19.  1890;  26  Stat.  L.  321;  Bei- 
den  r.  Chase,  150  U.  S.  674,  692,  37  L. 
Ed.  1218;  The  Fairbanks,  9  Wall.  420,  421, 
19  L.  Ed.  708;  The  Oregon,  158  U.  S. 
186,  199,  39  L.  Ed.  943;  Chamberlain  v. 
Ward,  21  How.  548.  16  L.  Ed.  211;  The 
Ottawa.  3  Wall.  268.  273.  18  L.  Ed.  165. 

75.  Screens  for  side  lights. — Art.  2.  aot 
of  Aug.  19.  1890;  26  Stat.  L.  321;  The 
Fairbanks,  9  Wall.  420,  421,  19  L.  Ed.  70S; 
The  North  Star.  106  U.  S.  17,  19,  27  L. 
Ed.  91;  The  Oregon,  158  U.  S.  186.  199, 
39  L.  Ed.  943;  The  Adriatic,  107  U.  S.  512, 
514,   27   L.   Ed.   497. 

Where  the  screens  of  a  steamer  do  not 
project  two  inches  forward  of  the  bull'.s 
eye  of  the  lights,  so  that  the  lights  could 
be  seen  two  or  three  points  across  the 
bow,  it  is  a  fault  on  the  part  of  the 
steamer  which,  if  contributing  to  collision, 
will  render  her  liable.  The  North  Star, 
100  U.  S.  17,  19,  27  L.  Ed.  91. 

76.  Range  li^rhts.— Act  of  June  7.  1897,  30 
Stat.  L.  96;  The  Continental,  14  Wall.  345. 
358,  20  L.  Ed.  801;  Belden  v.  Chase,  150 
U.   S.  674,  692,  37  L.  Ed.  1218. 

Under  the  regulation  as  originally 
worded,  the  requirement  of  range  lights 
was  applicable  to  co.Tsting  steamers.  14 
Stat,  at  L.  228-9;  The  Contihcntal.  14 
Wall.  345.  358.  2«  L.  Ed.  801;  Belden  v. 
Chase.    150   U.    S.    674,    37    L.    Ed.    1218. 

77.  Ocean  steamers. — The  central  range 
lights  provided  in  rule  7.  §  4233,  of  the 
Revised  Statutes,  are  never  to  be  used  on 
ocean  steamers  because  if  they  were  the 
white  light  aft  required  by  that  rule  would 
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going  steam  yacht,"^  are  not  required  to  carry  the  central  range  of  lights. 

(b)  When  Tozving. — Steam  vessels,  when  towing  other  vessels,  must  carry 
two  bright  white  masthead  lights  vertically,  in  addition  to  their  side  lights,  of  the 
same  character  and  construction  as  the  masthead  lights."^ 

(2)  Sailing  Vessels. — Sailing  vessels  employed  in  the  mercantile  service  were 
not  required  to  carry  lights  before  the  passage  of  the  act  of  congress,  but  the 
sailing  rules  as  previously  defined  by  the  decisions  of  the  supreme  court  were  in 
substance  and  effect  the  same  as  those  enacted  by  congress. ^*^  Under  the  act  of 
congress,  sail  vessels  under  way  and  vessels  being  towed,  must  carry  the  same 
side  lights  as  steam  vessels  under  way,  but  not  the  white  lights. ^^  In  addition, 
a  sailing  vessel  under  way  must,  upon  the  approach  of  a  steam  vessel,  show  a 
lighted  torch  upon  that  point  or  quarter  to  which  such  steam  vessel  is  approach- 


be  obscured  by  the  masts,  yards,  and  rig- 
ging of  such  a  steamer  and  are  therefore 
useless.  Belden  v.  Chase,  150  U.  S.  674, 
37    L.   Ed.    1218. 

78.  Ocean-going  pleasure  yachts. — A 
steam  pleasure  yacht  enrolled  as  an  Amer- 
ican vessel  and  licensed  to  proceed  to  for- 
eign ports  as  an  ocean  going  steamer 
within  the  meaning  of  rule  3  of  the  rules 
of  navigation  enacted  by  §  4233  of  the 
Revised  Statutes  providing  that  all  ocean- 
going steamers  and  steamers  carrying  sail, 
shall,  when  under  way  carry  at  the  fore- 
mast head,  a  bright  white  light,  on  the 
starboard  side  a  green  light,  on  the  port 
side  a  red  light,  and  is  not  required  to 
carry  a  central  range  of  two  white  lights 
as  is  required  b3^  rule  seven  applicable  to 
vessels  engaged  in  the  coasting  trade.  Bel- 
den V.  Chase.  150  U.  S.  674,  37  L.  Ed.  1218. 

A  pleasure  yacht  constructed  for  and 
adapted  to  ocean  navigation,  and  author- 
ized to  navigate  for  one  year  the  waters 
of  any  ocean  route  is  none  the  less  an 
ocean-going  steamer,  when  navigating 
upon  an  inland  water.  Belden  v.  Chase, 
150   U.   S.   674,   37   L.    Ed.   1218. 

Pleasure  yachts,  designed  as  models  of 
naval  architecture,  are  not  coasters  in  any 
statutory  sense,  for  they  are  not  allowed 
to  transport  merchandise  or  carry  passen- 
gers for  pay.  It  is  not  reasonable,  there- 
fore, to  construe  the  words  of  the  statute 
applicable  to  coasters  as  applicable  to 
them  in  view  of  their  character,  and  the 
legislation  upon  the  subject  taken  to- 
gether. Belden  v.  Chase,  150  U.  S.  674, 
697.  37  T..  Ed.  1218. 

79.  Lights  for  steam  vessels  towing. — 
Act  of  Aug.  19,  1890;  art.  3;  26  Stat.  L.  321; 
Belden  v.  Chase,  150  U.  S.  674.  692,  37  I,. 
Ed.  1218. 

80.  Rule  prior  to  act  of  congress. — The 
Fairbanks,  9  Wall.  420,  422,  19  L.  Ed.  708; 
Xcw  York,  etc..  Steamship  Co.  v.  Rum- 
ball.  21  How.  372,  383.  16  L.  Ed.  144;  St. 
John  V.  Paine,  10  How.  557,  583.  13  L.  Ed. 
537:  The  Propeller  Genesee  Chief  v.  Fitz- 
hugh.  12  How.  443,  461.  13  L.  Ed.  1058; 
The  Continental,  14  Wall.  345.  360.  20  L. 
Ed.  801 ;  New  York,  etc..  Steamship  Co.  :;. 
Calderwood,   19   How.   241,   15   L.    Ed.   612. 

Prior  to  the  act  of  congress  there  was 


no  general  obligation  on  sailing  vessels  to 
show  a  light,  but  there  were  occasions  on 
which,  for  the  sake  of  avoiding  a  misfor- 
tune, which  was  in  all  human  probability 
likely  to  occur,  it  became  the  duty  of  a 
vessel  to  show  a  light.  The  Steamer 
Louisiana  v.  Fisher.  21  How.  1,  7,  16  L. 
Ed.  29;  The  Hypodame,  6  Wall.  216.  225, 
18  L.  Ed.  794. 

Where  the  night  was  moonlight,  though 
the  moon  was  occasionally  obscured,  bat 
the  evidence  did  not  show  that  it  was  so, 
to  a  degree  that  rendered  the  navigation 
at  all  dangerous,  if  care,  skill,  and  vigi- 
lance, had  been  employed  upon  the  ves- 
sels, it  was  held  that  there  was  no  obliga- 
tion on  a  sailing  vessel  to  show  a  light, 
''he  Steamer  Louisiana  v.  Fisher,  21  How 
1,  7,  16  L.  Ed.  29. 

Where  a  collision  occurred  between  a 
steamer  and  a  flat  boat,  on  the  Yazoo 
river,  it  was  held  that  the  flat  boat  was  ''n 
fault,  in  not  having  one  or  more  steady 
and  fixed  lights  on  one  or  more  consnica- 
ous  parts  of  the  boat.  Nelson  7'.  Leland, 
22  How.  48,  55,  16  L.  Ed.  269. 

81.  Rule  under  act  of  congress. — Art.  5, 
act  of  Aug.  19,  1890;  26  Stat.  L.  322;  The 
Oreo-on,  158  U.  S.  186.  199.  39  L.  Ed.  943; 
The  Sea  Gull.  23  Wall.  165,  174.  23  L.  Ed. 
90;  The  Scotia,  14  Wall.  170,  20  L-  Ed.  822. 

These  rules  having  prescribed  that  sail- 
ing vessels  should  not  carry  a  white  light, 
and  that  steamers  should  carry  one  at 
their  masthead,  a  sailing  vessel  which  car- 
ried a  white  light  low  down,  so  that  she 
looked  like  a  steamer,  yet  at  a  distance, 
was  held  to  be  without  remedy  where  she 
had  collided  with  a  steamer  which  mis- 
took her  for  another  steamer  and  ma- 
noeuvered  accordingly.  The  Scotia.  14 
Wall.  170.  20  L.  Ed."s22. 

82.  Exhibition  of  torch  on  approach  of 
steamer. — Section  4234  of  the  Revised 
Statutes  provides  that,  collectors,  or  other 
chief  officers  of  the  customs,  shall  require 
all  sail  vessels  to  be  furnished  with  proper 
signal  lights,  and  every  such  vessel  shall, 
on  the  approach  of  any  steam  vessel  dur- 
ing the  night  time,  show  a  lighted  torch 
upon  that  point  or  quarter  to  which  such 
stenm  vessel  shall  be  apnroaching.  Tb'S 
section    was    incorporated    in    to    the    Re- 
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(3)  Pilot  Vessels — (a)  When  Engaged  on  Station  on  Pilotage  Duty — aa. 
Masthead  Lights. — Pilot  vessels  when  engaged  on  their  station  on  pilotage  duty 
must  carry  a  white  light  at  the  masthead,  visible  all  around  the  horizon.'*-* 
A  pilot  vessel  of  such  a  class  as  to  be  obliged  to  go  along  side  of  a  vessel  to  put 
a  i)ilr.t  on  board  should  show  a  white  light  instead  of  carrving  it  at  the  mast- 
head.84 

bb.  Flare-Up  Lights. — Pilot  vessels  when  engaged  on  their  station  on  pilotage 
duty  must  exhibit  a  flare-up  light  or  flare-up  lights  at  short  intervals,  which  shall 
never  exceed  fifteen  minutes.*-^ 

cc.  Side  Lights. — Pilot  vessels  when  engaged  on  their  station  on  pilotage  duty 
must,  on  the  near  approach  of  or  to  other  vessels,  have  their  side  lights  lighted, 
ready  for  use,  and  must  flash  or  show  them  at  short  intervals  to  indicate  tne  di- 
rection in  which  they  are  headed,  but  the  green  lights  must  not  be  shown  on  the 
port  side,  nor  the  red  lights  on  the  starboard  side/^**  A  pilot  vessel  of  such  a  class 
as  to  be  obliged  to  go  alon.gside  of  a  vessel  to  put  a  pilot  on  board,  may.  instead  of 
regular  colored  lights,  have  at  hand,  ready  for  use,  a  lantern  with  a  green  glass 
on  the  one  side  and  a  red  glass  on  the  other  to  be  used  as  prescribed  above. *^ 

(b)  When  Not  Engaged  on  Station. — Pilot  vessels  when  not  engaged  on  their 
station  on  pilotage  duty,  must  carry  lights  similar  to  those  of  other  vessels  of 
their  tonage.^^ 


vised  Statutes  from  an  act  passed  Feb- 
ruary 28,  1871,  c.  100,  16  Stat.  440.  and  is 
strictly  no  part  of  the  International  Code, 
which  was  originally  adopted  in  1864. 
This  act  is  entitled,  An  act  to  provide  for 
the  better  security  of  life  on  board  of  ves- 
sels propelled  in  whole  or  in  part  b^' 
steam,  and  for  other  purposes.  The  Ore- 
gt)n,   158   U.   S.   186.   198.  39   L.   Ed.   943. 

Statute  not  applicable  to  vessels  at 
anchor. — Section  4234  of  the  Revised  Stat- 
utes requiring  sailing  vessels  to  show  a 
torch  upon  that  point  or  quarter  to  which 
a  steam  vessel  is  approaching  has  no  ap- 
plication to  vessels  at  anchor,  but  was  de- 
signed to  supply  an  obvious  deficiency  'n 
the  International  Code,  with  respect  to 
vessels  under  way.  The  Oregon,  158  U. 
S.  186,  199.  39  L.  Ed.  943. 

The  fact  that  this  section  applies  only 
to  sailing  vessels  indicates  that  it  refers 
to  sailing  vessels  under  way,  since  there 
is  just  as  much  reason  for  requiring  a 
steamer  to  exhibit  a  torch  light  at  anchor 
as  a  sailing  vessel,  as  the  light  displayed 
by  both  is  the  same.  The  Oregon,  158  U. 
S.   ISC),  200,   39   L.    Ed.   943. 

Whether  statute  repealed. — It  is  open  to 
question  whether  this  ])rovision,  so  far  as 
it  applies  to  the  high  seas,  was  not  re- 
pealed by  article  11  of  the  act  of  March  3, 
IH85,  c.  354,  23  Stat.  438.  440,  which  re- 
cjuircs  that  "a  ship  which  is  being  over- 
taken by  another  shall  show  from  her 
stern  to  such  last  mentioned  ship  a  white 
light  or  flare-up  light."  The  Oregon,  158 
li.  S.  isr,,  ''no,  39  E.  Ed.  943. 

83.  Masthead  lights  for  pilot  boats  on 
duty.— .\rl.  8  of  the  act  of  .Aucust  8,  1890, 
20  Stat.  L.  323;  The  City  of  Washington, 
92  U.  S.  31,  36,  23  L.   Ed.  600. 

Sailing  pilot  boats  are  required  to  carry 
the  masthead  light  besides  displayin.g  the 
flare-up  light,  in  order  that  they  may  lie 
'iccn  by  approaching  vessels,  and  that  the 


approaching  vessel  may  not  be  misled  in 
respect  to  the  character  of  the  vessel 
showing  such  a  light.  The  City  of  Wash- 
ington. 92  U.   S.  31,  37,  23   L.   Ed.  600. 

It  would  be  unreasonable  to  hold  that 
the  owners  of  a  pilot  vessel  should  be  ad- 
judged liable  for  the  consequences  of  a 
collision  by  reason  of  not  having  a  mast- 
head light,  where  it  appeared,  beyond  all 
doubt,  that  she  constantly  showed  tlasii 
lights,  which  were  seasonably  seen  by  the 
other  vessel,  and  that  the  absence  of  the 
masthead  light  had  nothing  to  do  with  the 
collision.  The  City  of  Washington,  92  U. 
S.  31,  30,  23  L.   Ed.  600. 

84.  White  lights  for  pilot  boats. — .\rt. 
8  of  the  act  of  August  3,  1890.  26  Stat.  L. 
3  2 .5 

85.  Flare-up  lights  for  pilot  boats. — 
Art.  8  of  the  act  of  .\ugust  8,  1890,  20 
Stat.  L.  323. 

86.  Side  lights  for  pilot  boats. — .\rt.  8 
of  the  act  of  August  8,  1890.  26  Stat.  L. 
323. 

87.  .\rt.  8  of  the  act  of  August  8.  1890, 
26  Stat.   L.  323. 

88.  Lights  for  pilot  boats  not  on  sta- 
tion.— .\rt.  8  of  the  act  of  August  8,  1890, 
26  Stat.  .323;  The  Wanata,  95  U.  S.  600, 
609.  24   L.  Ed.   461. 

Pilot  boats,  when  lying  at  anchor  like 
other  ships,  are  recpiircd  to  exhibit  a 
white  light  in  a  globular  lantern  of  eight 
inches  diameter,  with  all  the  other  condi- 
tions specified  in  the  article  prescribed  in 
the  act  of  con,gress  concerning  lights.  13 
Stat.  59.  .Vrticies  S  applies  to  sailin.g  pilot 
\essels  when  under  way.  and  it  does  not 
apply  to  pilot  boats  when  Iving  at  anchor. 
The  Wanata,  95  U.  S.  600, 'ood,  24  L.  Ed. 
461. 

.\  collision  occurred  at  night,  about  a 
half  mile  off  the  coast  of  New  Jersey, 
north  of  Barne.crat  and  between  that  point 
and  Long  Branch,  between  a  schooner  and 
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(4)  Ferry  Boats. — Kerry  boat  lights  are  to  be  regulated  by  the  board  of  super- 
vising inspectors. *^9 

(5)  Overtaken  J^essel. — A  vessel  which  is  being  overtaken  by  another  must 
show  from  the  stern  a  white  light  or  a  flare-up  light, ^"^  and  this  was  required 
even  in  the  absence  of  a  provision  therefor  in  the  sailing  rules. ^^ 

(6)  Vessels  at  Anchor. — Where  a  boat  is  anchored  in  the  pathway  of  other 
vessels,  a  light  is  indispensable. ^^  ^i-^q  international  rules  require  a  white  light 
for  vessels  at  anchor.^^  A  vessel  at  anchor  is  bound  to  show  such  a  light  as  i^ 
required   by  the   local  regulations. ^-^ 

(7)  Vessels  Moored  or  Tied  to  Shore  or  Wharf. — A  light  is  not  required  where 
a  boat  is  fastened  to  the  shore  or  wharf  at  a  place  set  apart  for  such  boats.^^ 


a  pilot  boat,  the  latter,  lying  there  at  an- 
chor in  four  fathoms  of  water,  displaying 
the  Hght  required  by  art.  7  of  the  sailing 
regulations,  and  having  a  proper  lookout, 
who  was.  however,  at  the  time  of  the  col- 
lision, momentarily  absent  from  her  deck. 
The  schooner  displayed  no  lights,  owing, 
her  claimants  allege,  to  unavoidable  ac- 
cident due  to  the  force  of  the  wind.  Held, 
that  the  light  displayed  by  the  pilot  boat 
was  a  proper  one.  The  Wanata,  95  U.  S. 
600,   24   L.   Ed.  461. 

89.  Lights  for  ferry  boat. — Belden  v. 
Chase,  150  U.  S.  674,  37  L.   Ed.  1218. 

90.  Lights  for  overtaken  vessel. — Art. 
11,  act  of  March  3,  1885,  ch.  354,  23  Stat. 
438;  Art.  10.  act  of  Aug.  19,  1890,  26  Stat. 
324;  The  Oregon,  158  U.  S.  186,  199.  39  L. 
Ed.  943. 

91.  Prior  to  express  requirement  of  sail- 
ing rules.— The  Oregon,  158  U.  S.  186,  201, 
39  L.   Ed.  943. 

The  failure  of  the  original  International 
Code  to  make  some  provision  for  notice 
to  vessels  coming  up  astern  of  another 
was  so  manifestly  a  casus  omissus  that, 
even  before  the  adoption  of  the  Revised 
Code,  it  was  held  that  the  leading  vessel 
was  bound  to  exhibit  a  light  astern.  This 
position  was  treated  as  a  "special  circum- 
stance," requiring  the  use  of  extraordi- 
nary precautions.  The  Oregon,  158  U.  ,S. 
186,  201,  39  L.   Ed.  943. 

92.  Vessels  at  anchor. — Culbertson  v. 
Shaw,  18  How.  584,  15  L.  Ed.  493;  The 
Bridgeport.  14  Wall.  116.  119,  20  E.  Ed. 
787;  The  Oregon,  158  U.  S.  186,  198.  39  L. 
Ed.  943;  Rogers  V.  The  Steamer  St. 
Charles,  19  How.  108,  15  L.  Ed.  563;  The 
Hypodame,  6  Wall.  216.  225,  18  L.  Ed. 
794;  Brig  James  Gray  v.  Ship  John  Eraser, 
21   How.  184,  16  L.   Ed.   106. 

Where  a  steamer  ran  down  and  sunk  a 
schooner  which  was  at  anchor  on  a  dark 
and  rainy  night,  the  schooner  was  to 
blame  for  having  no  light,  which,  at  the 
time  of  collision,  had  been  temporarily  re- 
moved for  the  purpose  of  being  cleansed. 
Rogers  v.  The  Steamer  St.  Charles,  19 
How.  108,  15  L.  Ed.  563. 

A  vessel  at  anchor  having  an  anchor 
light  and  one  man  on  deck,  though  not 
strictly  an  anchor  watch,  is  guilty  of  no 
fault     in     not     being     better     lighted     or 


watched.     The   Clarita   and   The   Clara,   23 
Wall.  1,  23  L.  Ed.  146. 

93.  Lights  for  vessels  at  anchor  re- 
quired by  act  of  congress. — Art.  11.  act  of 
Aug.  19,  1890,  26  Stat.  L.  324;  The  Oregon, 
158  U.  S.  186,  198,  39  L.  Ed.  943;  The 
Wanata,  95  U.   S.  600,  24  L-   Ed.  461. 

Where  a  light  was  of  the  regulation 
size,  the  fact  that  it  was  hung  a  little  over 
twenty  feet  above  the  hull,  was  entirely 
immaterial,  where  it  was  seen  by  the  pilot 
of  the  other  ship,  though  mistaken  for  a 
light  indicating  a  rock.  The  Oregon,  158 
U.  S.  186,  198,  39  L.  Ed.  943. 

A  vessel  at  anchor  on  a  clear  night  is 
not  bound  to  do  more  than  display  her 
anchor  liglit  until  danger  of  collision  is 
imminent.  The  Oregon,  158  U.  S.  186,  203, 
39    L.   Ed.   943. 

The  statute  requiring  lights  for  vessels 
at  anchor  applies  to  pilot  vessels  at  an- 
chor. The  Wanata.  95  U.  S.  600,  24  L.  Ed. 
461. 

94.  Anchor  lights  required  by  local  reg- 
ulations.— Brig  James  Gray  v.  Ship  John 
Eraser,  21  How.  184,  16  L.  Ed.  106; 
United  States  v.  St.  Louis,  etc.,  Transp. 
Co..  184  U.  S.  247.  255,  46  L.  Ed.  520;  The 
Vanderbilt.   6  Wall.   225,   18   L.    Ed.   823. 

95.  Lights  for  moored  vessels. — The 
Bridgeport.  14  Wall.  116,  119,  20  L.  Ed. 
787;  Culbertson  v.  Shaw,  18  How.  584.  15 
L.  Ed.  493;  Ure  v.  Cofifman.  19  How.  56, 
15  E.   Ed.  ,-.67. 

A  barge  moored  to  a  wharf  need  not  ex- 
hibit a  light.  The  Granite  States,  3  Wall. 
310,  18  L.  Ed.  179;  The  Bridgeport,  14 
Wall.   116.   119.  20   L.   Ed.  787. 

A  vessel  tied  to  the  bank  of  a  river,  not 
in  a  port  or  harbor,  or  at  a  place  of  land- 
ing, out  of  the  line  of  customary  naviga- 
tion, need  not  show  a  light.  Ure  v.  Coff- 
man,  19  How.  56,  15  L.  Ed.  567. 

Where  a  boat  is  fastened  to  the  shore, 
and  out  of  the  proper  path  of  vessels  nav- 
igating a  port,  she  is  not  bound,  in  the  ab- 
sence of  harbor  regulations  requiring  it, 
to  keep  a  Hght  on  deck.  The  Bridgeport. 
14  Wall.   116.  20  L.  Ed.  787. 

A  boat  fastened  for  the  night  at  a  land- 
ing place  to  which  other  boats  may  have 
occasion  to  make  a  landing  in  the  night, 
should  indicate  her  position  by  a  light. 
Ure  V.  Cofifman,  19  How.  56,  15  L.  Ed. 
567. 
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c.  Care  Required  in  Keeping  Lights  Bright  and  Visible. — Signal  lights  are  re- 
quired by  the  acts  of  congress  in  order  that  they  may  be  seen  by  an  approaching 
vessel  in  season  to  enable  those  in  charge  of  the  vessel  to  adopt  the  necessary 
precautions  to  prevent  a  collision  with  the  vessel  whose  lights  are  so  displayed^ 
and  when  it  appears  that  they  were  burning  so  dimly  as  not  to  fulfill  the  purpose 
and  object  for  which  they  are  required,  they  cannot  be  regarded  as  constituting 
a  compliance  with  the  prescribed  requirement.^^ 

d.  During  What  Time  Lights  to  Be  Exhibited. — The  lights  prescribed  by  the 
rules  are  required  to  be  carried  in  all  weathers,  between  sunset  and  sunrise. ^'^ 

e.  Effect  of  Failure  to  Exhibit  Proper  Lights. — The  omission  to  exhibit  a 
proper  light,  though  a  fault  which  undoubtedly  puts  a  vessel  prima  facie  in  the 
wrong,  does  not  exempt  other  vessels  from  the  consequences  of  negligence  on  their 
part  or  absolve  them  from  obligation  to  observe  the  usual  laws  of  navigation,  or 
such  reasonable  and  practicable  precautions  generally  as  the  circumstances  allow. ^^ 

2.  Lookouts — a.  Duty  to  Provide  Lookouts — (1)  Statutory  Provision. — It  is 
provided  by  the  international  rules  to  prevent  collision  that  "nothing  in  these 
rules  shall  exonerate  any  vessel  or  the  owner  or  master  or  crew  thereof  from  the 
consequences  of  any  neglect  to  keep  a  proper  lookout."^''  This  rule  thus  inti- 
mates that  "a  proper  lookout"  is  one  of  the  ordinary  precautions  which  a  care- 
ful navigation  involves.^ 

(2)  Steam  Vessels. — It  is  the  duty  of  steamboats  traversing  waters  where  sail- 
ing vessels  are  often  met  with,  to  have  a  trustworthy  and  constant  lookout,  sta- 
tioned at  a  part  of  the  vessel  best  adapted  for  that  purpose  and  whose  whole 
business  is  to  discern  vessels  ahead,  or  approaching,  .so  as  to  give  the  earliest 
notice  to  those  in  charge  of  the  navigation  of  the  vessel. ^ 


96.  Care  required  in  keeping  lights 
bright  and  visible. — The  Continental,  14 
Wall.  345,  358.  20  L.  Ed.  801;  Chamberlain 
V.  Ward,  21  How.  548,  566.  16  L.  Ed.  211; 
The  Ottawa,  3  Wall.  268,  18  L.  Ed.  165; 
The  Sea  Gull,  23  Wall.  165,  174,  23  L. 
Ed.  90. 

97.  During  what  time  lights  to  be  exhib- 
ited.—Art.  1,  act  of  Aug.  19,  1890,  26 
Stat.  L.  321;  Belden  z:  Chase,  150  U.  S. 
G74,  690,  37  L.   Ed.   1218. 

98.  Effect  of  failure  to  exhibit  proper 
lights.— The  Gray  Eagle.  9  Wall.  505,  19 
L.  Ed.  741;  The  Continental,  14  Wall. 
345.  360,  20  L.  Ed.  801;  New  York,  etc.,' 
Steamship  Co.  v.  Rumball.  21  How.  372,  384, 
16  L.  Ed.  144;  Chamberlain  v.  Ward.  21 
How.  548,  567,  16  L.  Ed.  211;  The  Sunny- 
side,  91  U.  S.  208,  216,  23  L.  Ed.  302;  The 
Scotia,  14  Wall.  170,  20  L.  Ed.  822;  Wood- 
worth  7:  Insurance  Co.,  5  Wall.  87,  18  L. 
Ed.   517. 

Although  one  vessel  may  be  sailing  at 
night  with  lights  other  than  those  whose 
use  is  made  obligatory  on  her  by  acts  of 
congress,  and  may,  by  actually  mislead- 
ing anoth'  vessel,  tend  to  cause  a  collision, 
yet  t5«is  will  not  discharge  the  other  ves- 
sel if  she.  on  her  part,  have  suffered  her- 
self to  be  mislead  by  the  wrong  lights 
when,  if  she  had  been  intelligently  vigi- 
lant, other  indications  would  have  pointed 
out  or  led  her  to  suspect  that  the  vessel 
was  not  what  her  lights  indicated.  The 
Continental.  14  Wall.  345,  20  L.   Ed.  801. 

According!--  where  one  vessel  was  us- 
ing wrong  lights,  and  the  other  was  not 
thus  intelligently  vigilant,  the  two  vessels 


were  made  to  divide  equally  a  loss  by  col- 
lision between  them.  The  Continental,  14 
Wall.  345.  20   L.   Ed.  801. 

Failure  to  exhibit  proper  lights  as  rais- 
ing presumption  of  negligence. — See 
post,  "Want  of  Proper  Lights,"'  W.  G,  1, 
b,  (2). 

99.    Statutory  provision  as  to  lookout. 

Art.  29,  act  of  Aug.  19,  1890.  ch.  802;  The 
Blue  Jacket,  144  U.  S.  371.  390,  36  L.  Ed. 
469. 

A  similar  provision  was  contained  in 
the  act  of  March  3.  1885.  The  Farragut, 
10  Wall.  334.  337.  19  L.   Ed.  946. 

1.  Proper  lookout  required  by  ordinary 
precautions  of  seaman. — Tiu-  I'arragut.  10 
Wall.  334,  337,  19  L.  Ed.  946;  Xelson  .-. 
Leland,   22   How.  48,  88,   16  T,.    Ed.   269. 

2.  Lookouts  for  steam  vessels. — Stea-^i- 
boat  New  York  v.  Rea,  18  How.  223.  225. 
15  L.  Ed.  359;  The  Propeller  Genesee 
Chief  V.  Fitzhngh,  12  How.  443,  459.  13  L. 
Ed.  1058;  St.  John  z'.  Paine.  10  How.  557. 
585,  13  L.  Ed.  537;  Chamberlain  v.  Ward, 
21  How.  548,  570,  16  L.  Ed.  211;  Haney  z: 
Baltimore  Steam  Packet  Co.,  23  How 
287,  293,  16  L.  Ed.  562;  The  Ottawa.  3 
Wall.  268,  18  L.  Ed.  165;  The  Farragut.  10 
Wall.  334,  338.  19  L.  Ed.  946;  The 
Steamship  Belgenland  v.  Jensen,  i14 
U.  S.  355,  371,  29  L.  Ed.  152;  The 
New  York,  175  U.  S.  187.  204  44  L 
Ed.  126;  The  Sea  Gull.  23  Wall.  16.5.  23  L. 
Ed.  90;  The  Sunnvside.  91  U.  S.  208  2.T 
L.  Ed.  302;  The  North  Star,  106  U.  S.  17. 
19,  27  L.  Ed.  91;  Union  Steamship  Co.  v. 
New  York.  etc..  Steamship  Co.,  24  How 
307.  16  L.  Ed.  699;  The  Ariadne.  13  Wall, 
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(3)  Sailing  Vessels. — The  rule  as  to  lookouts  is  applicable  to  sailing  vessels 
as  well  as  to  steam  vessels.^ 

(4)  Vessels  at  Anchor. — As  a  general  rule,  where  a  vessel  at  anchor  in  a  proper 
place,  displays  the  proper  lights,  she  is  not  in  fault  for  failure  to  maintain  a  look- 
out,"* though  the  circumstances  may,  it  seems,  be  such  as  to  render  a  lookout  neces- 
sary.5 

b.  Sufficiency  of  Lookout — (1)  Who  May  Act  as  Lookout. — Lookouts  must  be 
persons  of  suitable  experience.^  Where  the  only  lookout  is  a  person  charged 
with  other  engrossing  duties,  it  is  not  sufficient.     Thus  the  captain,'  helmsman, ^ 


475,  20  L.  Ed.  542;  The  Oregon,  158  U.  S. 
186,  193,  39  L.  Ed.  943;  New  York,  etc., 
Transp.  Co.  v.  Philadelphia,  etc.,  Nav.  Co., 
•22  How.  461.  16  L.  Ed.  397;  Newton  v. 
Stebbins,  10  How.  586,  607,  13  L.  Ed.  551; 
The  Nevada,  106  U.  S.  154,  27  L.  Ed.  149; 
The  Bine  Jacket.  144  U.  S.  371,  390.  36  L. 
Ed.  469;  The  Wanata.  95  U.  S.  600,  610, 
24  L.  Ed.  461;  The  Colorado,  91  U.  S.  692, 
€99,  23L.  Ed.  379;  The  Hypodame,  6  Wall. 
216,  18  L.  Ed.  794;  The  Albert  Dumois,  177 
U.  S.  240.  254,  44  L.  Ed.  751;  Goslee  v. 
Shute,  18  How.  463,  15  L.  Ed.  462;  The 
Clara,  102  U.  S.  200.  203,  26  L.  Ed.  145. 
The  Sapphire,  11  Wall.  164,  20  L.  Ed.  127; 
Stur^is  V.  Bover,  24  How.  110,  16  L.  Ed. 
591;  The  Virginia  Ehrman.  97  U.  S.  309, 
^4  L.    Ed.   890. 

Where  an  ocean  steamer  was  departing 
from  a  slip  crowded  with  other  boats  and 
the  motion  incident  to  the  movement 
of  her  propeller  caused  a  canal  boat  tied 
in  the  same  slip  to  break  her  fastenings  and 
drift  over  against  the  propeller  so  that  it 
was  injured  by  its  revolutions,  it  was  held 
that  the  steamer  was  liable,  since  the  ac- 
cident was  due  to  the  fact  that  no  look- 
out was  provided  by  the  steamer  who 
could  have  seen  the  danger  to  the  canal 
"boat  in  time  to  stop  the  propeller.  The 
Nevada,  106  U.  S.  154,  27  L.  Ed.  149. 

Where  a  collision  at  night  between  a 
steamer  and  a  sailing  vessel  is  the  conse- 
quence of  a  sudden  and  unexpected  change 
of  course  on  the  part  of  the  steamer, 
which  produces  a  sudden  peril  and  leaves 
no  time  to  the  sailing  vessel  to  display  a 
light  before  a  collision — or  do  more  than 
shout — where  the  steamer,  if  it  had  had  a 
sufficient  lookout,  might  easily  have 
avoided  the  collision,  it  has  no  right  to 
demand  that  the  damages  should  be  di- 
vided as  where  both  are  -in  fault.  The 
Hypodame,  6  Wall.  216,  18   L.   Ed.  794. 

3.  Lookouts  for  sailing  vessels. — Thorp 
■V.  Hammond,  12  Wall.  408.  20  L.Ed.  419; 
The  Schooner  Catharine  v.  Dickinson.  17 
How.  170,  15  L.  Ed.  233;  Whitridge  v.  Dill, 
23  How.  448,  16  L.  Ed.  581;  The  Clara,  103 
v.  S.  200.  26  L.  Ed.  145;  The  Nacoochee, 
137  U.  S.  330,  34  L.  Ed.  687;  Brig  James 
■Gray  v.  Ship  John  Eraser,  21  How.  184, 
16  L.  Ed.  106;  The  Vaughan,  14  Wall 
258,  20  L.   Ed.  807. 

In  a  collision  which  took  place  between 

two  schooners  in  the  Chesapeake  bay.  the 

colliding  vessel,  being  the  larger  and  faster 

>  sailer,  and  attempting  to  pass  the  smaller 


to  windward,  was  in  fault,  because  there 
was  not  a  sufficient  lookout.  Whitridge 
V.   Dill.  23   How.  448,   16   L.   Ed.   581. 

Whether  the  absence  of  a  lookout  at 
the  bow  of  a  sailing  vessel,  though  at 
night,  was  or  was  not  a  contributing 
fault  to  a  collision,  is  a  question  of  fact, 
and  where  on  a  libel  for  a  collision  bocii 
the  district  and  the  circuit  courts  have 
held  that  it  was  not,  the  general  rule  of 
practice,  as  to  the  effect  of  decisions  by 
the  two  courts  in  one  way,  applies.  Rog- 
ers t'.  The  Schooner  S.  B.  Wheeler,  20 
Wall.   385,  22   L.   Ed.   385. 

4.  Vessels  at  anchor. — The  Clarita  and 
The   Clara,  23   Wall.    1,  23   L.   Ed.   146. 

Where  a  pilot  boat  at  anchor  in  a 
proper  place  displayed  the  proper  lights, 
the  fact  that  a  lookout  who  had  been  sta- 
tioned upon  her  deck  was  momentaril> 
absent,  does  not  render  her  liable  for  col- 
lision, where  it  appears  that  the  vessel 
colliding  with  her  did  not  show  any  signal 
lights  nor  have  a  lookout  in  a  proper 
place.  The  Wanata,  95  U.  S.  600.  24  L. 
Ed.  461. 

5.  Circumstances  requiring  lookout  on 
anchored  vessel. — A  schooner  anchored  in 
the  Delaware  breakwater  on  a  dark  night, 
when  the  moon  had  gone  down,  when  a 
tempest  had  begun  and  was  increasing, 
and  where  a  large  number  of  vessels  were 
already  within  the  breakwater,  and  others 
were  constantly  arriving,  for  shelter,  was 
Tield  at  fault  for  failure  to  have  a  lookout 

on  deck.  The  Clara,  102  U.  S.  200,  26  L. 
Ed.   145. 

6.  Lookout  to  be  experienced  person. — 
Hanej'  v.  Baltimore  Steam  Packet  Co.,  23 
How.  287.  293,  16  L.  Ed.  562;  Chamber- 
lain V.  Ward.  21  How.  548,  570,  16  L.  Ed. 
211;  New  York,  etc.,  Transp.  Co.  v.  Phila- 
delphia, etc.,  Nav.  Co.,  22  How.  461,  471, 
16  L.  Ed.  397;  The  Ottawa,  3  Wall.  26S, 
18  L.  Ed.  165. 

7.  Captain  or  master. — The  captain  of  a 
steam  propeller  is  not  a  competent  look- 
out, though  the  propeller  be  a  river  pro- 
peller and  not  a  steamer  of  the  larger  siz-.'. 
There  should  be  a  lookout  specially  placed 
to  see  what  is  ahead.  The  Hypodame,  6 
Wall.  216,  18  L.   Ed.  794. 

When  acting  as  oificer  of  the  deck,  and 
having  charge  of  the  navigation  of  the 
vessel,  the  master  of  a  steamer  is  not  ■ 
proper  lookout.  The  Ottawa,  3  Wall.  268. 
18   L.    Ed.    165. 

8.  Helmsman. — The     helmsman     of     ." 
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or  pilot^  are  not  a  sufficient  lookout,  where  they  are  also  engaged  in  performing 
their  other  duties. 

(2)  Number  of  Lookouts  Required. — Ocean  steamers  usually  have  two  look- 
outs, one  stationed  on  either  bow/<*  and  steamers  navigating  the  Great  Lakes. ^^ 
or  proceeding  through  a  narrow  channel,  where  there  is  great  probability  of  meet- 
ing other  vessels,  upon  a  dark  night, ^^  should  have  a  like  number. 

(3)  Position  of  Lookout  on  Vessel. — To  constitute  a  compliance  with  the  re- 
quirements of  law,  lookouts  must  be  properly  stationed  on  the  vessel. '^  They 
should  be  stationed  in  the  position  best  adapted  to  descry  vessels  approaching  at 
the  earliest  moment,^^  which  is  usually  the  forward  part  of  the  vessel.'^     The 


steamboat  is  not  a  competent  look- 
out, and  if  there  be  no  other,  this  is  prima 
facie  evidence  of  fault.  The  Propeller 
Genesse  Chief  v.  Fitzhugh,  12  How.  443, 
13  L.  Ed.  1058;  New  York,  etc..  Transp. 
Co.  V.  Philadelphia,  etc.,  Nav.  Co..  22  How. 
461,  472,  16  L.  Ed.  397;  Steamboat  New 
York  V.  Rea,  18  How.  223,  225,  15  L.  Ed. 
359;  St.  John  v.  Paine,  10  How.  557.  13 
L.  Ed.  537;  The  Ottawa,  3  Wall.  268,  IS 
L.  Ed.  165;  Newton  v.  Stebbins,  10  How. 
586,   13    L.    Ed.    551. 

9.  Pilot. — A  steamer  will  be  held  in 
fault  for  not  having  a  proper  lookout  at 
the  time  of  the  collision,  where  the  pilot 
at  the  wheel  is  the  only  one,  provided, 
and  no  other  person  appears  to  have  been 
above  or  on  deck,  and  it  is  apparent  from 
the  evidence,  that,  with  a  competent  look- 
out, and  slackened  speed  of  the  steamboat, 
there  could  have  been  no  great  danger 
of  collision.  Newton  v.  Stebbins,  10  How. 
586,  607,  13   L.   Ed.  551. 

10.  Ocean  steamers. — Chamberlain  v. 
Ward,  21  How.  548,  16  L.  Ed.  211;  The 
Oregon,  158  U.  S.  186,  194,  39  L.  Ed.  943; 
The  Colorado.  91  U.  S.  692,  698,  23  L.  Ed. 
379. 

In  the  case  of  The  Colorado,  91  U.  S. 
692,  23  L.  Ed.  379.  where  the  collision 
took  place  during  a  dense  fog,  it  was  said, 
in  the  opinion  of  the  court,  that  a  watch 
consisting  only  of  the  mate,  one  wheels- 
man, and  one  lookout,  besides  the  engi- 
neer, would  hardly  be  considered  suffi- 
cient for  a  large  propeller,  even  on  a 
clear  night.  The  Oregon,  158  U.  S.  186, 
194.  39  L.   Ed.  943. 

11.  Lake  steamers. — No  reason  is  per- 
ceived why  less  precaution  should  be  taken 
by  tirst  class  steamers  on  the  great  lakes 
than  by  ocean  steamers,  and  they  should 
have  two  lookouts  in  addition  to  the  offi- 
cer of  the  deck,  one  stationed  on  the  lar- 
board and  the  other  on  the  starboard 
side  of  the  vessel,  as  far  forward  as  pos- 
sible. The  speed  of  lake  steamers  is  quite 
as  great  as  that  of  ocean  steamers,  and 
the  navigation  is  no  less  exposed  to  the 
dangers  arising  from  the  prevalence  of 
mist  and  fog,  or  from  the  ordinary  dark- 
ness of  the  niglit;  and  the  owners  of  ves- 
sels navigating  on  those  waters  are  under 
the  same  obligations  to  provide  for  the 
safety  and  security  of  life  and  property  as 
attaches  to  those  who  are  engaged  in  nav- 
igating  the    seas.      Chamberlain    v.    Ward, 
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21  How.  548,  571,  16  L.  Ed.  211;  The 
Colorado,  91  U.  S.  692.  698,  23  L.  Ed.  379; 
The  Oregon,  158  U.  S.  186,  194,  39  L.  Ed. 
943. 

12.  Steamer  in  narrow,  frequented  chan- 
nel.—The  Oregon.  158  U.  S.  186.  39  L.  Ed. 
943. 

13.  Lookout  to  be  properly  stationed. — 
The  Wanata,  95  U.  S.  600,  GIO,  24  L.  Ed. 
461;  Chamberlain  v.  Ward,  21  How  54S, 
570,  16  L.  Ed.  211;  The  Sea  Gull.  23  Wall. 
165,  174,  23  L.  Ed.  90;  New  York,  etc., 
Transp.  Co.  v.  Philadelphia,  etc.,  Nav. 
Co.,  22  How.  461,  471,  16  L.  Ed.  397;  Ha- 
ney  v.  Baltimore  Steam  Packet  Co.,  23 
How.  287,  16  L.  Ed.  562;  The  Propeller 
Genesee  Chief  v.  Fitzhugh,  12  How.  443, 
13  L.  Ed.  1058;  Steamboat  New  York  t. 
Rea,  IS  How.  223,  225.  15  L.  Ed.  359;  St. 
John  V.  Paine,  10  How.  557,  13  L.  Ed.  537; 
Brig  James  Gray  v.  Ship  John  Eraser,  21 
How.    184,    192,   16    L.    Ed.    106. 

Lookouts  are  valueless  unless  they  are 
properly  stationed,  and  if  they  are  not, 
and  in  consequence  of  their  neglect  the 
approaching  vessel  is  not  seen  in  season 
to  prevent  a  collision,  the  fault  is  properly 
chargeable  to  the  vessel,  and  will  render 
her  liable,  unless  the  other  vessel  was 
guilty  of  violating  the  rules  of  navigation. 
The  Colorado.  91  U.  S.  692.  699,  23  L.  Ed. 
379;  Whitridge  v.  Dill,  23  How.  448,  453, 
16  L.  Ed.  581;  The  Schooner  Catharine 
V.  Dickinson,  17  How.  170,  177,  15  L.  Ed. 
233. 

14.  Lookout  to  be  stationed  at  best 
point  for  observation  of  vessels. — St.  John 
V.   Paine,  10   \\c>\x.  .-,:,T.  .").J8.   13   L.   Ed.  537. 

15.  Forward  part  of  vessel. — The  Ottawa. 
3  Wall.  268.  IS  L.  Ed.  165;  The  Wanata. 
95  U.  S.  600,  610,  24  L.  Ed.  461;  St.  John 
V.  Paine,  10  How.  557,  558,  13  L.  Ed.  537; 
The  Steamship  Belgenland  v.  Jensen,  114 
U.  S.  355,  29  L.  Ed.  152;  Newton  V.  Steb- 
bins. 10  How.  586.  13  L.  Ed.  551;  The 
Morning  Light,  2  Wall.  550,  558.  17  L. 
Ed.  862. 

Persons  stationed  on  the  forward  deck 
are  less  likely  to  overlook  small  vessels 
deeply  laden,  and  more  readily  ascertain 
their  exact  course  and  movement.  Haney 
V.  Baltimore  Steam  Packet  Co..  23  How. 
287.  293,  16  L.  Ed.  562;  Chamberlain  v. 
Ward,  21  How.  548,  570,  16  L.  Ed.  211; 
The  Ottawa,  3  Wall.  268,  18  L.   Ed.   165. 

A  large  steamer  was  proceeding  at 
about  eleven  knots  an  hour,  a  lookout  be- 
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pilot  house, i^'  hurricane  deck.^"  or  a  place  where  the  view  is  obstructed  by  the  pilot 
house. 18  or  the  lights,  rigging  and  spars  of  the  vessel,'^  is  not  a  proper  place  foi 
stationing  a  lookout. 

(4)  Evidence. — Where  the  evidence  shows  that  the  lights  of  a  steamer  were 
not  seen  nor  her  signals  by  whistle  heard,  when  the  distance  is  slight,  this  is  con- 
clusive evidence  of  a  defective  lookout.-" 

c.  Care  Required  of  Lookout. — Lookouts  must  be  actually  and  vigilantly  em- 
ployed on  their  duty,"-^  and  this  is  especially  true  of  lookouts  on  vessels  sailing 


ing  stationed  on  her  bridge,  one  hundred 
and  fifty  feet  from  her  bow.  No  other 
lookout  was  on  Aniy  nor  was  any  per- 
son stationed  on  the  turtle-back,  although 
it  would  have  been  entirely  safe  to  have 
stationed  a  lookout  there.  Upon  the  night 
when  the  collision  occurred,  objects  could 
be  seen  from  a  distance  of  five  hundred 
yards  to  a  mile  and  the  light  of  the 
schooner  with  which  the  steamer  collided 
was  actually  seen  by  a  passenger  on  the 
steamer  long  enough  before  the  collision 
to  have  avoided  it.  It  was  held  that  the 
steamer  was  in  fault  for  not  keeping  a 
sufficient  lookout.  The  steamship  Bel- 
genland  v.  Jensen.  114  U.  S.  355.  371,  29 
L.    Ed.    152. 

Where  a  sailing  vessel  on  her  starboard 
tack  had  one  lookout  stationed  on  the 
larboard  side  eight  or  ten  feet  forward  of 
the  mainmast,  and  another  on  the  star- 
board side  forward  of  the  foremast,  it 
w-as  held  that  the  vessel  was  not  in  fault 
for  failure  to  provide  a  sufficient  lookout, 
although  as  a  matter  of  fact  some  position 
farther  forward  would  have  been  a  better 
one  for  the  stationing  of  the  lookouts. 
The  Morning  Light,  2  Wall.  550,  558,  17 
L.    Ed.    862. 

16.  Pilot  house. — St.  John  v.  Paine,  10 
How.  557.  558,  13  L.  Ed.  537;  The  Ot- 
tawa, 3  Wall.  268,   18   L.    Ed.   165. 

The  wheel  house  is  not  a  proper  place, 
especially  if  it  is  very  dark  and  the  view 
is  obstructed.  The  Ottawa,  3  Wall.  268, 
18    L.    Ed.    165. 

17.  Hurricane  deck. — Haneyt'.  Baltimore 
Steam  Packet  Co..  23  How.  287.  293,  16 
L.  Ed.  562:  Chamberlain  v.  Ward,  21 
How.  548.  570,  16  L.  Ed.  211;  The  Ot- 
tawa. 3   Wall.  268,   18   L   Ed.   165. 

Where  the  lookout  is  placed  on  the  for- 
ward deck,  near  the  stem,  he  stands 
nearer  the  water  line  than  \vhen  upon  the 
hurricane  deck,  and  is  less  likely  to  over- 
look small  vessels  deeply  laden.  The  Ot- 
tawa,  3  Wall.   268.  18    L.    Ed.   165. 

18.  Behind  pilot  house. — New  York, 
etc.,  Transp.  Co.  v.  Philadelphia,  etc..  Nav. 
Co.,  22   How.   461,   470.  16   L   Ed.   397. 

19.  Where  view  obstructed  by  lights, 
rigging  or  spars. — Chamberlain  v.  Ward, 
21    How.    .J4S.   570.    16   L.    Ed.    211. 

20.  Evidence. — The  New  York,  175  U. 
S.   187.  204.   44  L.   Ed.   126. 

Where  the  night  was  clear,  and  there 
appears  to  have  been  no  difficultv  in  see- 
ing the  white  and  colored  lights  of  a 
steamer   and   her    tow,    and    no    reason   is 


given  why  the  signals  were  not  heard, 
wlien  the  steamers  were  not  more  than 
a  mile  distant  from  each  other  when  the 
first  signal  was  blown,  and  considerably 
less  than  that  when  the  second  signal  was 
blown,  the  inability  to  hear  the  signals  or 
see  the  lights  is  inexplicable,  except  upon 
the  theory  that  no  sufficient  lookout  was 
maintained,  or  that  such  lookout  did  not 
attend  properly  to  his  duties,  and  the  offi- 
cers of  the  vessel  having  failed  conspicu- 
ously to  see  what  they  ought  to  have 
heard,  this,  unexplained,  is  conclusive  evi- 
dence of  a  defective  lookout.  The  New 
York.  175  U.  S.  187,  204,  44  L  Ed.  12G; 
The  Sea  Gull.  23  Wall.  165.  23  L  Ed.  90; 
The  Sunnvside.  91  U.  S.  208,  23  L.  Ed. 
302. 

The  force  of  this  presumption  of  a  de- 
fective lookout  is  greatly  strengthened  by 
the  fact  that  the  claimant  did  not  see  fit 
to  put  upon  the  stand  the  officers  and 
crew,  who  certainly  would  have  been  able 
to  explain,  if  any  explanation  were  pos- 
sible, why  the  lights  of  the  steamer  were 
not  seen  and  distineuished  or  her  signals 
heard.  The  New  York,  175  U.  S.  187. 
204.    44   L.    Ed.    126. 

21.  Care  required  of  lookout. — Haney 
V.  Baltimore  Steam  Packet  Co..  23  How. 
287.  293,  16  L  Ed.  562;  Chamberlain  t-. 
Ward.  21  How.  548,  570,  16  L.  Ed.  211; 
The  Ottawa,  3  Wall.  268,  18  L.  Ed.  165; 
New  York,  etc.,  Transp.  Co.  v.  Philadel- 
phia, etc.,  Nav.  Co.,  22  How.  461,  471.  16  L. 
Ed.  397;  The  Colorado,  91  U.  S.  692,  690, 
23  L.  Ed.  379;  Whitridge  v.  Dill.  23  How. 
448.  453.  16  L  Ed.  581;  The  Schooner  Cath- 
arine V.  Dickinson.  17  How.  170,  177,  15 
L  Ed.  233;  The  Propeller  Genesee  Chief 
7'.  Fitzhugh,  12  How.  443.  13  L.  Ed.  1058: 
Steamboat  New  York  v.  Rea,  18  How. 
223.  225.  15  L.  Ed.  359;  St.  John  v.  Paino. 
10  How.  557,  13  L.  Ed.  537;  The  Sc: 
Gull,  23  Wall.  165.  174.  23  L.  Ed.  90;  Bri; 
James  Grav  v.  Ship  John  Eraser.  21  How 
184.  192.   16  L   Ed.   106. 

Vigilance    as    well    as    experience    is    re 
quired    of   a   lookout;    and,    if   he    is    inat 
tentive    to    his     duty,    it   is     no    sufficient 
excuse   to  say  that  he  was  competent  to  per- 
form   the    required    service.      The    Sunny- 
side.  91  U.   S.  208.  219,  23   L.   Ed.  302. 

Those  in  charge  of  a  vessel  are  in  fault 
for  failing  to  exercise  proper  vigilance  to 
ascertain  the  character  of  the  approach- 
ing vessel,  after  they  discovered  the  lights, 
which  subsequently  proved  to  be  the 
white  lights  of  a  propeller.  Cliamberlain 
V.  Ward,  21   How.  548,  16  L.  Ed.  211. 
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in  crowded  waters. 22 

d.  Excuses  for  Failure  to  Keep  Lookout. — The  fact  that  all  hands  on  a  sailing 
vessel  are  engaged  in  reefing  the  sails,-"  or  that  an  accident  has  occurred  which 
requires  all  hands  to  be  called  to  haul  in  a  damaged  sail,2-»  or  that  the  other  vessel 
has  failed  to  display  the  proper  lights,25  is  no  excuse  for  failure  to  keep  a  proper 
lookout. 

e.  Necessity  for  Failure  to  Keep  Proper  Lookout  to  Be  Proximate  Cause  of 
Collision. — The  mere  fact  that  a  vessel  fails  to  kecj)  a  proper  lookout,  does  not 
visit  upon  her  the  consequence  of  a  collision,  if  the  collision  does  not  result  as  a 
consequence  of  the  failure  to  keep  a  proper  lookout. 2*^  This  rule  applies  as  well 
to  failure  to  keep  a  lookout  at  all,^^  as  to  deficiencies  in  the  lookout  actually 
kept.28 


22.  Lookouts  on  vessels  in  crowded  wa- 
ters.—The  Ariadne,  13  Wall.  47,').  20  L. 
Ed.  542;  The  Oregon,  158  U.  S.  186.  193. 
39  L.   Ed.   943. 

The  obligation  of  a  lookout  on  vessels 
sailing,  in  crowded  waters  such  as  the  bay 
of  New  York,  is  of  the  highest  kind.  His 
care  must  be  indefatigable;  his  vigilance 
sleepless;  and  the  rigor  of  the  requirement 
rises  according  to  the  power  and  speed 
of  the  vessel  on  which  he  is.  The  Ari- 
adne, 13  Wall.  475.  20  L.  Ed.  542;  The 
Oregon.  158  U.  S.  186,  193.  39   L.   Ed.  943. 

23.  Hands  at  work  reefing  sails  no  ex- 
cuse for  want  of  lookout. — When  a  vessel 
is  sailing  in  close  proximity  to  other  ves- 
sels, the  fact  that  her  hands  are  engaged 
in  reefing  her  sails  is  no  sufficient  excuse 
for  failure  to  keep  a  lookout,  or  to  take 
such  precautions  as  are  needful  to  avoid 
collisions.  Thorp  v.  Hammond,  13  Wall. 
408,  20  L.  Ed.  419;  The  Schooner  Cath- 
arine V.  Dickinson,  17  How.  170,  15  L.  Ed. 
233. 

24.  Accident  requiring  use  of  all  hands. 
— Whitridge  v.  Dill,  23  How.  448.  16  L. 
Ed.    581. 

25.  Failure   of   other   vessel    to    exhibit 
■lights.— The   Ariadne.   13  Wall.   475,   20   L. 

Ed.    542. 

26.  Failure  to  keep  proper  lookout  must 
be  proximate  cause  of  collision. — The 
Blue  Jacket.  144  U.  S.  371,  36  L.  Ed.  469; 
The  Farragut,  10  Wall.  334,  338,  19  L. 
Ed.  946;  The  Nacoochee,  137  U.  S.  330, 
34  L.  Ed.  687;  The  l-'annie,  11  Wall.  238. 
•JO  L.  Ed.  114;  The  Oregon,  158  U.  S.  186, 
195.  39  L.  Ed.  943;  The  Wanata,  95  U.  S. 
"00.  610,  24  L.  Ed.  461:  The  America.  92 
U.  S.  432,  436,  23  L.  Ed.  724;  The  Annie 
'jndsley,  104  U.  S.  185,  26  L.  Ed.  716; 
•''he  Dexter,  23  Wall.  69,  70,  23  L.  Ed.  84; 

'he  Victorv,  168  U.  S.  410.  42   L.  Ed.  519. 

27.  Want  of  lookout.— The  Farragut, 
10  Wall.  334.  19  L.  Ed.  946;  The  Dexter, 
23   Wall.   69,  74.  23   L.    Ed.   84. 

The  usually  obligatory  rule  of  naviga- 
tion, which  requires  a  special  lookout, 
does  not  apply  to  a  case  where  the  col- 
lision or  loss  could  not  have  been  guarded 
against  by  a  lookout,  and  where  it  is  clear 
that  the  absence  of  a  lookout  had  nothing 
to  do  in  causing  it.  The  Farragut,  10 
Wall.  334,  19   L.  Ed.  946. 


It  would  be  against  all  reason  to  con- 
tend that  the  master  or  owners  of  a  ves- 
sel should  be  made  liable  for  the  conse- 
quences of  an  accident  by  reason  of  not 
haying  a  special  lookout  where  the  col- 
lision or  loss  could  not  have  been  guarded 
against  by  a  lookout,  or  where  it  is  clear 
that  the  absence  of  a  lookout  had  noth- 
ing to  do  with  causing  it.  The  Farragut, 
10  Wall.  334,  338,   19  L.    Ed.  946. 

Where  it  appears  that  the  officer  in 
charge  of  the  deck  saw  the  approaching 
vessel  while  she  was  yet  so  distant  that 
no  precautions  to  avoid  a  colIi.sion  had 
become  necessary,  and  that  the  want  cf 
a  lookout  did  not  and  could  not  have 
contributed  to  the  collision,  the  vess'^l 
omitting  such  a  proper  precaution  will  not 
be  held  responsible  for  the  consequences 
of  the  disaster  if  in  all  other  respect.'-,  she 
is  without  fault.  The  Dexter.  23  Wall. 
69.  74.  23  L.  Ed.  84;  The  Farragut,  10 
Wall.   334,   337,   19    L.    Ed.   946. 

28.  Deficiency  in  lookout. — The  Ore- 
gon, 158  U.  S.  186,  195,  39  L.  Ed.  943; 
The  Nacoochee,  137  U.  S.  330,  34  L.  Ed. 
687. 

Deficiencies  in  the  watch  are  rather  evi- 
dences of  negligence,  and  illustrative  of 
lax  management  in  the  navigation  of  the 
vessel,  than  distinct  faults  in  themselves, 
and  would  not  suffice  to  condemn  the 
vessel  in  the  absence  of  evidence  that 
they  contributed  to  the  collif-.ion.  The 
Oregon.  158  U.  S.  186.  195,  39  L.  Ed. 
943. 

A  collision  occurred  between  a  stcauT^r 
and  a  schooner,  and  the  claim  was  made 
that  the  schooner  was  in  fault  in  sailing 
too  shorthandod  in  a  fog  and  having  only 
two  men  on  deck,  one  of  them  forward, 
charged  with  the  double  duties  of  a  look- 
out and  of  blowing  the  horn,  and  one 
astern,  at  the  wheel.  It  was  not  found 
by  the  circuit  court  as  a  fact  that  the  ab- 
sence of  another  lookout  contributed  to 
the  collision,  nor  were  there  any  facts 
found  which  could  justify  that  conclusion, 
either  as  fact  or  law.  So  far  as  the  fin''- 
ings  were  concerned,  the  man  forward 
properly  discharged  his  double  duties. 
He  blew  the  fog  horn,  and  it  was  heard 
on  board  of  the  steamer;  and  it  was  n^t 
found    that    he    did    not    blow   it   properly, 
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3.  Signals — a.  Duty  to  Give  and  Exchange  Signals. — Where  there  is  doubt 
as  to  the  future  movements  of  a  vessel,  its  course  should  be  ascertained  by  sig- 
nals;^ and  so  where  a  vessel  wishes  to  change  a  course  upon  which  she  is  run- 
ning, she  should  indicate  the  proposed  change  by  signal.^^ 

b.  Time  of  Giving  Sigjials. — Signals  indicating  a  proposed  manoeuvre  must  be 
given  in  time  to  permit  the  other  vessel  to  act  upon  them  without  danger  of  col- 
lision.^^ But  where  a  vessel  proposes  to  make  a  manoeuvre,  which  she  has  ample 
time  to  make  without  danger  to  other  vessels,  signals  indicating  it  need  not  be 
given  until  just  before  its  execution. ^^  "Where  no  question  is  raised  in  the  lower 
court  as  to  whether  a  signal  was  given  in  time,  it  will  be  presumed  to  have  been 
given  in  proper  time.^^ 

c.  Duty  to  Answer  Signals. — Steam  vessels  receiving  a  signal  from  another 
must  promptly  respond  so  that  the  other  vessel  may  make  her  course  in  accord- 
ance therewith.^'*     The  fact  that  a  vessel  is  entitled  to  hold  her  course  does  not 


or  that  he  could  have  performed  the  du- 
ties of  a  lookout  better  than  he  did,  or 
that  any  different  manner  of  performing 
those  duties,  either  by  him  or  by  an  ad- 
ditional lookout,  could  or  would  have 
made  any  difference  in  the  result,  or  that 
the  steamer  could  or  would  have  been 
seen  by  the  schooner  any  sooner  than  she 
was  seen.  It  was  held  that,  under  all 
the  circumstances,  and  in  view  of  the  ac- 
tual findings,  it  could  not  be  said  that 
there  was  any  lack  of  vigilance  on  the 
part  of  the  schooner  in  the  matter  of  a 
lookout.  The  Nacoochee,  137  U.  S.  330, 
34   L.   Ed.  687. 

29.  Movements  of  vessel  in  doubt. — 
A  pilot,  when  he  is  close  to  a  vessel  be- 
fore him  making  movements  which  are 
not  intelligible  to  him,  ought  not,  in  a 
case  which  is  in  the  least  critical,  to  be 
governed  by  his  "impressions"  of  what 
the  vessel  is  going  to  do.  He  should 
make  and  exchange  signals,  and  ascertain 
positively  her  purposed  movements  and 
mancsuvres.  The  Great  Republic,  23  Wall. 
20.  23  L.   Ed.  55. 

Signals  in  fog  or  thick  weather,  see 
post,  "Special  Precautions  Required  in 
Fog   or   Thick  Weather,"   III.   D. 

30.  Indicating  change  of  course. — The 
Connecticut.  103  U.  S.  710,  26  L.  Ed.  467. 

Where  two  steamers  are  meeting  each 
other  in  a  channel  so  that  they  could  pass 
each  other  in  safety  port  to  port  provided 
each  of  them  kept  her  course,  and  one  of 
them  desires  to  change  her  course  and 
that  the  other  shall  go  to  the  starboard  in- 
stead of  the  port  side  it  should  give 
timely  signals  indicating  the  course 
w>iich  it  wants  the  other  vessel  to  pursue 
and  failure  to  do  so  resulting  in  a  col- 
lision will  render  it  liable.  The  Con- 
necticut,   103    U.    S.    710,   26    L.    Ed.    467. 

31.  Time  of  giving  signals. — Belden  v. 
Chase,   150  U.   S.   674,   37    L.   Ed.   1218. 

Where  two  steam  vessels  are  meeting 
and  signals  have  been  exchanged  between 
them  agreeing  to  pass  to  the  port  side  of 
each  other,  and  one  of  them  subsequently 
gives  two  whistles  indicating  that  she  will 
pass  to  the  starboard  of  the  other,  un- 
less   the    two    whistles    are    given    in    time 


to  enable  the  other  vessel  to  direct  her 
course  in  accordance  therewith,  the  ves- 
sel giving  the  signal  would  be  blamable, 
even  though  the  signal  was  accepted  by 
the  other  vessel.  Belden  v.  Chase,  150  U. 
S.    674.    37    L.    Ed.    1218. 

32.  The  Great  Republic,  23  Wall.  20, 
23   L.    Ed.   55. 

A  steamer  close  to  the  right  bank  of  a 
broad  river — one,  ex.  gr.,  a  half  a  mile 
broad — which  means  to  cross  over  and 
land  on  the  left  shore,  is  not  bound,  in 
the  first  instance,  to  give  three  or  more 
whistles,  which  is  the  signal  for  landing. 
It  is  enough  that  she  give  two  whistles, 
which  is  the  signal  that  she  is  going  to 
the  left.  The  three  or  more  whistles  may 
be  given  later.  The  Great  Republic,  23 
Wall.    20.   23    L.    Ed.    55. 

33.  Presumption  that  signal  was  given 
in  time. — The  Steamboat  Charles  Morgan 
V.  Kouns.   115   U.    S.   69,  29    L.   Ed.   316. 

34.  Duty  to  answer  signals. — The  New 
York.   175  U.  S.   187,  206,  44   L.   Ed.   126. 

The  duty  to  answer  a  signal  is  as  im- 
perative as  the  duty  to  give  one.  Not 
only  does  the  second  rule  of  t!ie  super- 
vising inspectors  require  of  crossing 
steamers  that  "signals  by  whistles  shall 
be  given  and  answered  promptly,"  but  or- 
dinary prudence  demands  that  an  obli- 
gated steamer  proposing  by  whistle  to 
deviate  from  the  customary  course  shall 
receive  an  immediate  reply,  that  her 
wheel  may  be  at  once  put  to  starboard 
or  port,  as  the  exigencies  of  the  case  may 
require.  A  delay  of  even  a  few  seconds 
may  seriously  embarrass  her  as  to  the 
intention  of  the  preferred  vessel.  Tliis 
is  now  made  obligatory  upon  vessels 
navigating  the  Great  Lakes  by  the  act  of 
February  8,  1895,  c.  64,  28  Stat.  645,  the 
twenty-third  rule  of  which  declares  that 
"every  steam  vessel  receiving  a  signal 
from  another  shall  promptly  respond  with 
the  same  signal,  or  as  provided  in  rule 
twenty-six."  The  New  York.  175  U.  S. 
187.  206.   44  L.   Ed.    126. 

As  to  duty  of  steamer  to  slow  up  or 
stop  where  signals  are  not  answered  or 
are  improperly  answered,  see  post,  "Duty 
of  Steam  Vessel  to  Slacken  Speed,  Stop 
and    Reverse,"    III,   C,   5. 
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excuse  her  from  inattention  to  sij^nals  or  from  answering  when  reqiiired.^^ 

d.  Duty  to  Comply  imth  Sif/iials. — ^^essels  having  come  to  an  agreement  by 
signals  must  act  in  accordance  therewith .-"^^ 

e.  Correction  of  Improper  Signals  or  Anszvers. — Where  two  steam  vessels  are 
meeting  and  one  of  them  gives  a  correct  signal,  which  is  answered  by  one  which 
is  incorrect,  and  the  former  repeats  the  correct  signal,  those  in  charge  of  the 
former  are  entitled  to  rely  on  the  repeated  signal  to  correct  the  latter  until  it  be- 
comes apparent  by  a  cross  signal  or  from  a  change  of  course  that  the  latter  is 
persisting  in  her  wrongful  course.''" 

C.  Steering  and  Sailing-  Rules — 1.  Rules  to  Prevknt  Collision-  between 
Steam  Vessels — a.  Steam  I'essels  Crossing — (1)  Vessel  Having  Other  on  Star- 
board to  Keep  Out  of  JVay — (a)  Statement  of  Rule. — When  two  steam  vessels 
are  crossing,  so  as  to  involve  risk  of  collision,  the  vessel  which  has  the  other  on 
her  own  starboard  side  shall  keep  out  of  the  way  of  the  other/''^ 

(b)  When  Rule  Applicable. — The  rule  which  provides  that  when  two  steam 
vessels  are  upon  crossing  courses,  the  one  having  the  other  on  her  own  starboard 
bow  must  keep  out  of  the  way,  applies  to  an  ocean  steamer  navigating 
a  crowded  harbor  and  meeting  a  ferry  boat  on  her  starboard  side,-'^  but  not  to 
vessels  coming  around  bends  in  channels,  which  may  at  times  bring  one  vessel 
on  the  starboard  of  the  other .^^ 

(c)  Mode  of  Performing  Duty  of  Keeping  Out  of  Way. — The  rule  means  that 
a  vessel  having  the  other  on  her  starboard  shall  yield  the  way  or  path  to  the 
other.'* ^  In  fulfilling  her  obligation  of  keeping  out  of  the  way.  a  vessel  is  en- 
titled to  act,  within  the  limitations  iinposed  by  the  requirements  of  good  seaman- 
ship, upon  the  judgment  of  the  master.'*^  Irrespective  of  any  rule  on  the  sub- 
ject, prudent  seamanship  ordinarily  requires  that  the  obligated  vessel  shall  take 
a  course  which,  if  the  preferred  vessel  perform  her  own  duty,  will  certainly 
avoid  a  collision,  viz,  port  and  go  astern,'*^  and  the  rules  of  the  supervising  in- 
spectors expressly  require  this  to  be  done.^'*     If  the  obligated   vessel   elects   to 


35.  Preferred  vessel  required  to  answer 

signaL— The  New  York,  175  U.  S.  187,  205, 
44   L.   Ed.  126. 

36.  Duty  to  comply  with  signals. — Bel- 
dcn  V.  Chase,  150  U.  S.  674,  .37  L-  Ed.  1218; 
The  St.  John.  154  U.  S.  586.  20  L.  Ed. 
645;  The  Des  Moines,  154  U.  S.  584,  20 
L.    Ed.   821. 

Where  two  steam  vessels  are  mcetini? 
and  one  of  them  gives  one  sharp  blast  of 
the  whistle  indicating  her  intention  to 
pass  to  the  port  side  of  the  other,  which 
signal  is  answered  by  a  similar  blast  from 
the  other  vessel,  the  vessels  must  pass  in 
accordance  with  this  agreement.  Belden 
V.   Chase,   150  U.  S.  674,  37  L.   Ed.   1218. 

37.  Correction  of  improper  signals  or 
answers.— The  Victory,  IGS  U.  S.  410.  42 
E,   Ed.   519. 

38.  Vessel  having  other  or  starboard  to 
keep  out  of  way. — Art.  19,  act  of  August 
10.  1890  (20  Stat.  .327);  The  Steamer 
Cayuga  v.  Hoboken  Land,  etc.,  Co..  14 
Wall  270.  20  L.  Ed.  828;  Whitridge  v. 
Dill,  23  How.  448,  453.  16  L.  Ed.  581; 
The  Britannia.  153  U.  S.  130,  131.  38  L. 
Ed.  660;  Hutchinson  v.  The  Northfield, 
154  U.  S.  620,  630,  24  L.  Ed.  fiSO;  The  E. 
A.  Packer.  140  U.  S.  360.  366,  35  L.  Ed. 
453;  The  L.  P.  Dayton,  120  U.  S.  337.  30 
L.  Ed.  669;  The  Albert  Dumois.  177  U. 
S.  240,  254,  44  L.  Ed.  751;  The  New  York, 
175    U.    S.    187,    208.    44    L.    Ed.    126;    The 


Delaware,  161  U.  S.  459.  469.  40  L.  Ed. 
771;  The  Breakwater,  155  U.  S.  252.  39 
E.  Ed.  139;  Belden  v.  Chase,  150  U.  S. 
674,  699.  37  L.  Ed.  1218;  The  Maria  Mar- 
tin. 12  W^all.  31.  44,  20  L.  Ed.  251;  The 
Columbia,  10  Wall.  246.  19  L.  Ed.  890; 
The  Corsica,  9  Wall.  630,  19  L.  Ed.  804. 

Where  two  steam  vessels  are  crossing 
or  are  distant  from  each  other  on  a  right 
line  and  are  running  on  intersecting  lines, 
the  one  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way 
of  the  other.  The  Steamer  Cayuga  v.  Ho- 
boken Land,  etc..  Co..  14  Wall.  270.  275, 
20  L.  Ed.  828;  Whitridge  v.  Dill.  23  How. 
448.   453,   16    L.   Ed.    581. 

39.  Application  of  rule  to  harbor  navi- 
gation.—The  Breakwater.  155  U.  S.  252. 
30    L.    Ed.    130. 

40.  Vessels  coming  around  bend  in 
channel. — The  Victory,  168  U.  S.  410,  418, 
42    L.   Ed.   519. 

41.  Duty  to  yield  path. — The  Britannia, 
153    U.    S.    130.    130.    3S    L.    Ed.    660. 

42.  Mode  of  performing  duty  of  keeping 
out  of  way.— The  E.  A.  Packer,  140  U. 
S.    360.   366,   35    L.    Ed.   453. 

43.  Duty  to  port  helm,  in  absence  of 
rule  requiring  it. — Tlic  New  Y<Mk,  IT.")  V . 
S.  187,  202.  44  L.  Ed.  126;  The  E.  A. 
Packer,   140  U.  S.  360,  35  L  .Ed.  453. 

44.  Porting  helm  required  by  rule  ol 
supervising    inspectors. — The    New    York 
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starboard  and  cross  the  bows  of  the  other  vessel,  she  incurs  the  manifest  danger 
of  not  passing  the  point  of  intersection  before  the  preferred  vessel  strikes  her^ 
and  is  justly  considered  as  assuming  the  responsibility  for  the  success  of  her 
manoeuvre.-*^  It  may  become  encumbent  on  the  obligated  vessel  to  stop  and 
reverse  her  engines.'*'^ 

(2)  Duty  of  Preferred  Vessel — (a)  Keeping  Course  and  Speed — aa.  Keeping 
Course. — Where  two  steam  vessels  are  approaching  each  other  so  as  to  involve 
risk  of  collision,  while  it  is  the  duty  of  the  one  having  the  other  on  her  own  star- 
board bow  to  keep  out  of  the  way,  it  is  the  duty  of  the  other  to  keep  her  coiurse.-*' 


175    U.    S.    187,    203,    44    L.    Ed.    126;    The 
Delaware,   161   U.   S.  459,  40   L-    Ed.   771. 

Court  will  not  take  judicial  notice  of 
rule. — Where  it  was  suggested  upon  the 
argument  in  the  supreme  court  that  there 
was  a  rule  of  the  supervising  inspectors, 
making  it  obligatory  upon  a  crossing 
steamer  to  avoid  the  one  having  the  right 
of  way  by  porting  her  hehn  in  all  cases, 
but  no  such  rule  was  incorporated  in  the 
record  or  in  the  briefs,  the  court  held  that 
it  was  not  a  regulation  of  which  it  could 
take  judicial  notice;  and  even  if  such  rule 
were  proved  it  was  by  no_  means  clear 
that  the  circumstances  of  this  case  would 
not  bring  it  within  the  exception  con- 
tained in  the  24th  rtile  of  "special  circum- 
stances" requiring  a  departure  from  the 
general  regulations.  The  E.  A.  Packer, 
140  U.  S.  360,  367.  35  L.  Ed.  453.  See  the 
title    JUDICIAL    NOTICE. 

45.  Starboarding. — The  New  York,  175 
U  S.  187,  202,  44  L.  Ed.  126;  The  E.  A. 
Packer,   140  U.  S.   360,  35  L.   Ed.   453. 

Of  course,  there  may  be  such  conduct 
on  the  part  of  the  favored  vessel  as  would 
show  that  she  was  alone  guilty  of  fault, 
but  the  greater  safety  of  porting  is  so 
manifest  that  the  circumstances  must  be 
quite  exceptional  to  justify  a  different 
course.  The  New  York,  175  U.  S.  187, 
203,    44    L.    Ed.    126. 

While  this  duty  of  avoidance  is  ordi- 
narily performed  by  porting  and  passing 
under  the  stern  of  the  other  vessel,  and 
while  this  is  evidently,  under  ordinary 
circumstances,  the  safer  and  more  pru- 
dent course,  cases  not  infrequently  oc- 
cur where  good  seamanship  sanctions,  if 
it  does  not  require,  that  the  manoeuvre 
shall  be  executed  by  starboarding  and 
crossing  the  bows  of  the  approaching  ves- 
sel. Of  course,  in  doing  this  the  steamer 
takes  the  risk  that  the  approaching  vessel, 
while  fulfilling  her  own  obligation  of 
keeping  her  course,  may  reach  the  point 
of  intersection  before  she  has  passed  it 
herself;  and  hence  at  night,  or  in  thick 
weather,  the  mancEuvre  would  be  likely 
to  be  attended  with  great  danger.  In  the 
present  case,  however,  there  were  circum- 
stances which  indicate  that  the  selection 
of  this  course  may  have  been  such  an 
exercise  of  discretion  upon  the  part  of 
the  master  as  was  not  inconsistent  with 
sound  judgment  and  good  seamanship. 
The  E.  A.  Packer,  140  U.  S.  360.  366.  35 
L.   Ed.  453. 


46.  Stopping  and  reversing. — The  Break- 
water. 155  U.  S.  252.  39  L.  Ed.  139;  The 
Delaware,  161  U.  S.  459,  40  L.  Ed.  771; 
The  Manitoba,  122  U.  S.  97.  30  L.  Ed. 
1095. 

A  steam  vessel  was  proceeding  up  the 
North  River  at  about  the  rate  of  six  mile& 
an  hour.  When  the  steamer  was  about 
880  feet  below  the  slip  of  a  ferry  boat  on 
the  New  York  side,  the  latter  moved  out 
into  the  river  with  her  wheel  hard-a-port 
for  the  purpose  of  crossing  to  the  New 
Jersey  side.  In  order  to  keep  from  drift- 
ing down  against  the  steamer,  the  tide 
being  ebb,  the  ferry  boat  put  her  engine 
to  full  speed.  When  the  ferry  boat  moved 
out  from  the  shore  she  sounded  a  whistle 
which  was  answered  by  the  ascending 
steamer.  It  was  held  that  it  was  the  duty 
of  the  steamer  to  keep  out  of  the  way, 
and  that  she  was  negligent  in  not  stopping 
and  reversing  her  engines  at  full  speed 
astern  as  soon  as  the  ferry  boat  gave  the 
signal,  although  she  stopped  her  engines 
when  the  signal  was  given,  and  a  few 
moments  later  put  them  full  speed  astern. 
The  Breakwater.  155  U.  S.  252,  39  L.  Ed. 
139. 

Where  two  vessels  are  proceeding  upon 
crossing  courses,  and  the  vessel  whose 
duty  it  is  to  keep  out  of  the  way  of  the 
other  makes  no  effort  to  do  so  until  a 
few  minutes  before  the  collision  occurs, 
when  its  engines  are  stopped  too  late  to 
avert  collision,  she  will  be  held  liable  for 
the  resulting  damages.  The  Delaware, 
161   U.   S.   459.   40   L.  "Ed.   771. 

47.  Duty  of  preferred  vessel  to  keep 
her  course.— The  Britannia,  153  U.  S.  130. 
142,  38  L.  Ed.  660;  The  Delaware,  161  U. 
S.  459,  466,  40  L.  Ed.  771;  The  E.  A. 
Packer.  140  U.  S.  360,  366.  35  L.  Ed.  453; 
The  New  York,  175  U.  S.  187.  44  L.  Ed. 
126;  Belden  v.  Chase,  150  U.  S-  674,  37 
L.  Ed.  1218;  The  Albert  Dumois,  177  U.  vS. 
240,  254,  44  L.  Ed.  751;  The  Steamer 
Cayuga  v.  Hoboken  Land,  etc.,  Co.,  14 
Wall.  270,  20  L.  Ed.  828;  Hutchinson  t* 
The  Nnrthiield.  154  U.  S.  629,  630.  24  L. 
Ed.  680;  The  L.  P.  Dayton.  120  U.  S.  337, 
30  L.  Ed.  669;  The  Breakwater,  155  U.  S. 
252,  39  L.  Ed.  139;  The  Corsica,  9  Wall. 
630,  19  L.  Ed.  804;  The  Columbia,  10  Wall. 
246,  19  L.  Ed.  890;  The  Maria  Martin,  13 
Wall.    31,    44.    20    L.    Ed.    251. 

Keeping  course  not  a  fault. — The  pre- 
ferred steamer  will  not  be  held  in  fault  for 
maintaining    her    course     and     speed,      so 
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bb.  Keeping  Speed. — The  present  provision  requires  the  preferred  vessel  to 
keep  her  speed  as  well  as  her  course.^ ^  Independent  of  the  amended  provision 
requiring  the  preferred  vessel  to  keep  her  "course  and  speed"  it  was  held  that 
she  was  bound  to  maintain  her  speed  as  well  as  to  keep  her  course,  under  the 
former  rule  which  simply  provided  that  she  should  keep  her  course.'*^ 

(b)  Duty  to  Act  upoih  Indications  That  Obligated  Vessel  Is  Not  Going  to 
Keep  Out  of  Way. — The  fact  that  a  steamer  is  entitled  to  hold  her  course  does 
not  excuse  her  from  adopting  such  precautions  as  may  be  necessary  to  prevent  a 
collision,  in  case  there  be  a  distinct  indication  that  the  obligated  steamer  is  about 
to  fail  in  her  duty.^" 


long  as  it  is  possible  for  the  other  to 
avoid  her  by  porting,  at  least  in  the  ab- 
sence of  some  distinct  indication  that  she 
is  about  to  fail  in  her  duty.  The  Dela- 
ware, 161  U.  S.  459.  40  L.  Ed.  771;  The 
Britannia,  153  U.  S.  130,  38  L.  Ed.  660; 
Hutchinson  v.  The  Northfield,  154  U.  S. 
629,   24    L.    Ed.   680. 

48.  Duty  of  preferred  vessel  to  keep 
her  speed — Statutory  provision. — Art.  :3l, 
act  of  August  19,  1900,  as  amended  May  28, 
1894,  ch.  83  (28  Stat.  83);  The  Britannia, 
153  U.  S.  130,  142,  38  L.  Ed.  660;  The 
Delaware,  161  U.   S.  459.  40  L.   Ed.  771. 

49.  Duty  to  keep  speed  independent  of 
statute  expressly  requiring  it. — Tlic  Bri- 
tannia. 153  U.  S.  130.  142,  38  L.  Ed.  660; 
Hutchinson  v.  The  Northfield,  154  U.  S. 
629,   24  L.   Ed.   680. 

"The  collocation  of  the  rule,  and  its 
direct  references  to  rules  17,  19,  20,  and 
22,  plainly  point  to  the  meaning  that, 
while  the  other  vessel  must  keep  out  of 
the  way.  the  preferred  vessel  shall  not 
interfere  with  or  thwart  the  movements 
of  such  other  vessel  by  bringing  a  new 
element  into  the  calculation,  which  would 
be  done  if,  instead  of  pursuing  her  course, 
she  stopped  her  headway.  It  is  not 
meant  that  some  exigency  or  obvious 
danger  might  not  justify  her  in  checking 
her  speed,  and  even  in  stopping  alto- 
gether. But  such  a  case  is  provided  for 
in  the  twenty-fourth  rule."  Tlie  Bri- 
tannia, 153  U.   S.   130,  142,  38   L.   Ed.  660. 

"It  is  argued  that  the  words  'shall  keep 
her  course'  do  not  mean  that  she  shall 
maintain  her  speed,  and  English  cases  are 
cited  to  the  effect  that  the  rule  does  not 
imply  that  the  vessel  shall  maintain  the 
same  speed.  If  this  is  all  that  is  meaiit 
in  the  cases  cited,  and  we  so  read  thorn, 
we  have  no  reason  to  disagree  with  them, 
and  they  do  not,  in  the  slightest  degree, 
impugn  our  reasoning.  But  if  the  conten- 
tion is.  and  if  those  cases  must  be  under- 
stood as  holding  that  a  vessel,  whose 
duty  it  is  to  keep  her  course,  complies 
with  that  duty  by  reversing  her  engin.^s 
and  ceasing  to  move  at  all,  we  are  unable 
to  concur  in  such  a  view.  It  is  incon- 
sistent with  both  the  words  and  the  sense 
of  the  rule.  A  vessel  which  voluntarily 
becomes  motionless  cannot  properly  be 
said  to  keep  her  course.  The  word 
'course,'  both  from  its  etymology  and  the 
primary    meaning    given    to    it    by    lexico- 


graphers, signifies  a  running  or  moving 
forward — a  continuous  progression  or  ad- 
vance." The  Britannia,  153  U.  S.  130,  141, 
38    L.    Ed.    660. 

50.  Duty  to  act  on  indication  that  obli- 
gated vessel  is  not  going  to  keep  out  of 
way. — The  Xow  York,  175  U.  S.  1S7,  20.'), 
44  L.  Ed.  126;  The  Delaware,  161  U.  S. 
459,  468.  40  L.  Ed.  771;  The  Britannia.  153 
U.  S.  130,  38   L.   Ed.  660. 

The  duty  of  a  steamer  having  the  right 
of  way,  when  approaching  another 
steamer  charged  with  the  obligation  of 
avoiding  her.  has  been  the  subject  of 
much  discussion  both  in  the  English  and 
American  courts.  That  her  primary  duty 
is  to  keep  her  course  is  beyond  all  con- 
troversy. It  is  expressly  required  by  the 
19th  rule  of  the  original  International 
Code  (Rev.  Stat.,  §  4233),  and  of  the 
16th  rule  of  the  Revised  Code  of  18s:>, 
and  doubtless  applies  so  long  as  there  i.'? 
nothing  to  indicate  that  the  approachin.? 
steamer  will  not  discharge  her  own  obli- 
gation to  keep  out  of  the  way.  The  diver- 
gence between  the  authorities  bearins  at 
the  point  where  the  master  of  the  pre- 
ferred steamer  suspects  that  the  obligated 
steamer  is  about  to  fail  in  her  duty  to 
avoid  her.  The  weight  of  English,  "and, 
perhaps,  of  American  authorities,  is  to 
the  effect  that,  if  the  master  of  the  pre- 
ferred steamer  has  any  reason  to  believe 
that  the  other  will  not  take  measures  to 
keep  out  of  her  way,  he  may  treat  this 
as  a  "special  circumstance."  under  rule 
24.  "rendering  a  departure"  from  the 
rules  "necessary  to  avoid  immediate  dan- 
ger." Some  even  go  so  far  as  to  hold  it 
the  duty  of  the  preferred  vessel  to  stop 
and  reverse,  when  a  continuance  upon 
her  course  involves  an  apparent  danger  of 
collision.  Upon  the  other  hand,  other  au*- 
thoritics  hold  tliat  the  master  of  the  pre- 
ferred steamer  ought  not  to  be  embar- 
rassed by  doubts  as  to  his  duty,  and, 
unless  the  two  ves'^els  be  in  extremis,  he  is 
bound  to  hold  to  his  course  and  speed. 
The  Delaware,  161  U.  S.  459,  468,  40  L. 
Ed.   771. 

Where  two  steam  vessels  are  proceed- 
ing upon  crossing  courses,  and  come  to 
an  agreement  by  signal  that  llie  one  hav- 
ing the  other  on  her  starboard  bow  shall 
comnly  with  the  rule  of  navigation  re- 
quiring her  to  keep  out  of  the  way  of  the 
other,    the    preferred    vessel    is     not      ex- 
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b.  Steam  Vessels  Meeting — (1)  Duty  to  Pass  on  Port  Side  of  Each  Other. — 
When  two  steam  vessels  are  meeting  end  on,  or  nearly  end  on,  so  as  to  involve 
risk  of  collision,  each  must  alter  her  course  to  starboard,  so  that  each  may  pass 
on  the  port  side  of  the  other. ^^ 

(2)  IV hen  Rule  Applicable. — The  article  providing  for  precautions  to  avoid 
collision  between  two  steam  vessels  meeting  end  on,  or  nearly  end  on,  only  applies 
to  cases  where  vessels  are  meeting  end  on,  or  nearly  end  on,  in  such  a  manner 
as  to  involve  risk  of  collision,  and  does  not  apply  to  two  vessels  which  must,  if 
both  keep  on  their  respective  courses,  pass  clear  of  each  other.52 


cused  from  a  failure  to  maintain  her 
course  and  speed  by  the  fact  that  the 
obligated  vessel  does  not  appear  to  be 
complying  with  her  duty  to  keep  out  of 
the  way,  where  the  failure  of  the  obli- 
gated vessel  to  execute  her  manoeuvre 
promptly  is  due  to  the  condition  of  the 
tide,  which  condition  is  known  or  ought 
to  be  known  to  the  pilot  of  the  preferred 
vessel.  The  Britannia,  153  U.  S.  130,  38 
L.   Ed.   660. 

51.  Two  steam  vessels  meeting. — Art. 
18,  act  of  Aug.  19,  1890  (26  Stat.  326); 
The  Continental.  14  Wall.  345,  357,  20  h. 
Ed.  801;  The  Free  State,  91  U.  S.  200,  205, 
23  L.  Ed.  299;  New  York,  etc.,  Transp. 
Co.  V.  Philadelphia,  etc.,  Nav.  Co..  22  How. 
461.  472,  16  L.  Ed.  397;  St.  John  z'.  Paine, 
10  How.  557,  558,  13  L.  Ed.  537;  The 
Steamer  Oregon  v.  Rocca.  18  How.  570, 
572  15  L.  Ed.  515;  The  Albert  Dumois, 
177'  U.  S.  240,  249,  44  L.  Ed.  751;  The 
America.  92  U.  S.  432,  437,  23  L.  Ed.  724; 
The  Des  Moines,  154  U.  S.  584,  20  L. 
Ed.  821;  Belden  v.  Chase.  150  U.  S.  674, 
700,  37  L.  Ed.  1218;  The  North  Star,  106 
U.  S.  17.  18,  27  L.  Ed.  91;  The  Johnson. 
9  Wall.  146,  19  L.  Ed.  610 ;  The  Victory,  168 
U.  S.  410,  416,  42  L.  Ed.  519;  Snow  7K 
Hill,  20  How.  543.  15  L.  Ed.  1017;  The 
Maria  Martin,  12  Wall.  31,  44,  20  L.  Ed. 
251-  Chamberlain  v.  Ward.  21  How.  548, 
16  L.  Ed.  211;  The  Galatea,  92  U.  S.  430, 
23  L.  Ed.  727;  The  Vanderbilt,  6  Wail. 
225.  18  L.  Ed.  823;  The  Columbia,  10  Wall. 
246.  19  L.  Ed.  890. 

Where  two  steamers  were  meeting  on  the 
Mississippi  river  end  on  or  nearly  end  on 
and  one  of  them  blew  two  whistles  and 
starboarded  her  helm,  it  was  held  that 
she  was  in  fault  under  rule  18  which  pro- 
vides that  in  such  case  the  helms  of  both 
vessels  shall  be  put  to  port  so  that  each 
may  pass  on  the  port  side  of  the  other. 
The  Albert  Dumois.  177  U.  S.  240,  44  L. 
Ed.    751. 

Rules  of  supervising  inspectors. — This 
is  repeated  in  rule  one  of  the  inspectors' 
rules,  and  it  is  provided  not  only  that 
when  steamers  are  thus  approaching  each 
other,  it  shall  be  the  duty  of  each  to  pass 
to  the  right,  or  port  side  of  the  other, 
but  that  the  pilot  of  either  may  be  first 
in  determining  to  pursue  this  course,  and 
thereupon  shall  give  as  a  signal  of  his 
intention  one  short  and  distinct  blast  of 
his  whistle,  which  the  pilot  of  the  other 
vessel  shall  answer  by  a  similar  blast,  and 


thereupon  said  steamers  shall  pass  to  the 
port  side  of  each  other.  Belden  v.  Chase, 
150   U.    S.    674,    700.   37    L.    Ed.    1218. 

Under  the  second  rule  of  supervising 
inspectors,  vessels  approaching  each  other 
from  an  oblique  direction,  "shall  pass  to 
the  right  of  each  other  as  if  head  and 
head,  or  nearly  so."  The  Victory,  168 
U.  S.  410,  418;  42  L.  Ed.  519;  Belden  v. 
Chase,  150  U.  S.  674,  700,  37  L.  Ed.  1218. 
By  rule  three,  if,  when  steamers  are  ap- 
proaching each  other,  the  pilot  of  either 
vessel  fails  to  understand  the  course  or 
intention  of  the  other,  whether  from 
signals  being  given  or  answered  erro- 
neously, or  from  other  causes,  the  pilot, 
if  in  doubt,  shall  immediately  signify  the 
same  by  giving  several  short  and  rapid 
blasts  of  the  steam  whistle,  and  if  the 
vessels  shall  have  approached  within  half 
a  mile  of  each  other,  both  shall  be  imme- 
diately slowed  until  the  proper  signals  are 
given,  answered,  or  imderstood.  and  un- 
til the  vessels  shall  have  passed.  Belden 
V.  Chase.  150  U.  S.  674,  700,  37  L.  Ed. 
1218. 

Rule  was  in  force  prior  to  act  of  con- 
gress.— Prior  to  the  passage  of  the  act  cf 
congress  prescribing  sailing  rules,  as  well 
as  since  that  time,  steain  vessels  ap- 
proaching each  other  from  opposite  direc- 
tions, so  as  to  involve  risk  of  collision, 
were  required  to  put  their  helms  to  port 
so  that  each  may  pass  on  the  port  side  of 
the  other,  and  the  court  is  of  the  opinion 
that  that  rule  is  applicable  in  this  case, 
although  the  collision  occurred  before  that 
act  of  congress  went  into  operation.  The 
Johnson,  9  Wall.  146,  153,  19  L.  Ed.  610. 
52.  Rule  applicable  only  where  there  is 
risk  of  collision. — Art.  18,  act  of  Aug. 
19,  1890  (26  Stat.  326);  The  Free  State, 
91   U.   S.   200,   205.  23  L.   Ed.   299. 

The  only  cases  to  which  it  does  apply 
are  when  each  of  the  two  vessels  is  end 
on,  or  nearly  end  on,  to  the  other;  in 
other  words,  to  cases  in  which,  by  dav, 
each  vessel  sees  the  masts  of  the  other 
in  a  line,  or  nearly  in  a  line,  with  her  own; 
and  by  night,  to  cases  in  which  each  ves- 
sel is  in  such  a  position  as  to  see  both 
the  side  lights  of  the  other.  It  does  not 
apply  by  day  to  cases  in  which  a  vessel 
sees  another  ahead  crossing  her  own 
course;  or  by  night,  to  cases  where  the 
red  light  of  one  vessel  is  opposed  to  the 
red  light  of  the  other,  or  where  the  green 
light    of    one    vessel    is    opposed     to      the 
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(3)  Effect  of  Election  to  Pass  on  Starboard  Side. — Where  a  steam  vessel 
meeting  another  elects  to  go  to  the  left,  instead  of  the  right  of  her  as  is  usual 
she  ought  to  keep  far  enough  to  the  left  to  be  sure  of  avoiding  collision,  and 
where  she  keeps  in  the  middle  of  the  channel,  and  collision  results,  she  will  be 
held  in  fault.^^ 

(4)  Departure  from  Rule  to  Avoid  Danger. — The  fact  that  the  vessels  are 
meeting  upon  a  river  and  that  one  of  them  is  in  close  proximity  to  the  bank  and 
a  tug  and  other  vessels  moored  near  the  bank,  is  not  a  special  circumstance  ren- 
dering a  departure  from  the  rule  necessary  to  avoid  immediate  danger,  since,  if 
there  is  danger  at  all,  it  is  not  an  immediate  one  nor  one  which  could  not  have 
been  provided  against  by  easing  the  engines  and  slackening  the  speed. ^* 

(5)  Failure  of  One  Vessel  to  Comply  zi'itli  Rule  Xo  Excuse  for  Other. — 
Where  two  steam  vessels  are  meeting  end  on,  or  nearly  end  on,  the  failure  of 
one  to  comply  with  the  rule  of  navigation  which  requires  both  to  alter  their  course 
to  starboard  so  that  they  may  pass  on  the  port  side  of  each  other,  is  no  excuse 
for  the  failure  of  the  other  to  perform  its  duty.^'^ 

2.  Rules  to  Prevent  Collision  between  Steam  and  Sailing  Vessels — 
a.  Steam  Vessels  to  Keep  Out  of  Way  of  Sailing  Vessels — (1)  General  Rule. — 
When  a  steam  vessel  and  a  sailing  vessel  are  proceeding  in  such  directions  as  to 
involve  risk  of  collision,  the  steam  vessel  must  keep  out  of  the  way  of  the 
sailing  vessel.^^ 


green  light  of  the  other,  or  where  a  red 
hght  without  a  green  light,  or  a  green 
light  without  a  red  light,  is  seen  ahead, 
or  where  both  green  and  red  lights  are 
seen  anywhere  but  ahead.  Art.  18,  act 
of  Aug.  19.  1890   (26  Stat.  326). 

If  two  stcainers  are  meeting  each  other 
end  on,  or  nearly  so,  where  there  is  plenty 
of  sea  room,  and  at  a  considerable  dis- 
tance from  each  other,  it  is  not  the  duty 
of  either  to  stop,  reverse,  or  to  slacken. 
The  duty  of  each  is  to  pass  on  the  port 
side,  and  the  rate  of  speed  is  not  an  ele- 
ment in  the  case.  The  risk  of  collision 
is  not  present  under  such  circumstances. 
The  Free  State,  91  U.  S.  200,  205.  23  L,. 
Ed.  299. 

53.  Effect  of  election  to  pass  on  star- 
board side.— The  St.  John,  l,'-)4  U.  S.  586, 
20    L.    Ed.   645. 

54.  Departure  from  rule  to  avoid  dan- 
ger.—The  y\lbert  Dumois,  177  U.  S.  240. 
44    L.    Ed.    751. 

55.  Failure  of  one  to  comply  with  rule 
no  excuse  for  other. — Steamships  meeting 
end  on,  or  nearly  end  on,  should  season- 
ably adopt  the  required  precaution;  and 
neither  can  be  excused  from  responsibil- 
ity, in  case  of  omission,  merely  upon  the 
ground  that  it  was  the  duty  of  tlic  other 
to  have  adopted  the  corresponding  pre- 
caution at  the  same  time,  if  it  appears 
that  the  party  setting  up  that  excuse  en- 
joyed equal  facility  to  obey  the  require- 
ment with  the  other  party,  and  might 
have  prevented  the  disaster.  Imperative 
obligation  is  imposed  upon  each  to  com- 
ply with  the  rule  of  navigation;  nor  will 
the  neglect  of  one  excuse  the  otlier  in  a 
case  where  each  might  have  prevented 
the  disaster,  as  the  law  requires  both  to 
adopt  every  necessary  precaution,  if  prac- 
ticable, to  prevent  the  collision,  and  will 
not  tolerate  any  attempt  of  either,  in  such 


an  emergency,  to  apportion  the  required 
precaution  to  avoid  the  impending  danger, 
in  case  where  both  or  either  might  secure 
perfect  safety  to  both  ships  and  all  in- 
trusted with  their  control  and  manage- 
ment. The  America,  92  U.  S.  432,  433,  23 
L.    Ed.    724. 

56.  Steam  vessel  to  keep  out  of  way  of 
sailing  vessel. — Art.  20  of  act  of  Aug. 
19,  1S90.  26  Stat.  L.  327;  The  Adriatic. 
107  U.  S.  512,  518,  27  L.  Ed.  497;  The 
Nacoochee.  137  U.  S.  330,  337,  34  L.  Ed. 
687;  The  Britannia,  153  U.  S.  130.  144.  33 
L.  Ed.  660;  The  Nichols,  7  Wall.  656,  19  L. 
Ed.  157;  The  Potomac.  8  Wall.  590,  19 
L.  Ed.  511;  The  America.  92  U.  S.  432,  23 
L.  Ed.  724;  The  John  L.  Hasbrouck,  03 
U.  S.  405,  408,  23  L.  Ed.  962;  The  S.  C. 
Tryon,  105  U.  S.  267.  270.  26  L.  Ed.  1026; 
New  York,  etc..  Steamship  Co.  z\  Rum- 
ball,  21  How.  372,  384,  16  L.  Ed.  144;  The 
Propeller  Genesee  Chief  v.  Fitzhugh,  13 
How.  443,  461.  13  L.  Ed.  1058;  Haney  t: 
Baltimore  Steam  Packet  Co.,  23  How. 
287,  16  L.  Ed.  562;  New  York,  etc., 
Transp.  Co.  v.  Philadelphia,  etc.,  Nav. 
Co.,  22  How.  461,  16  L.  Ed.  397;  Pearce 
V.  Page,  24  How.  228,  16  L.  Ed.  623;  The 
Free  State,  91  U.  S.  200,  23  L.  Ed.  299; 
The  Sunnyside.  91  U.  S.  208,  210,  23  L. 
Ed.  302;  The  Stephen  Morgan.  94  U.  S. 
599.  603,  24  L.  Ed.  266;  The  Propeller 
Monticello  v.  Mollison,  17  How.  153.  15  L. 
Ed.  68;  The  Abbotsford,  98  U.  S.  440.  25 
L.  Ed.  168;  Crockett  t'.  Newton,  18  How. 
581,  15  L.  Ed.  492;  The  Illinois.  103  U.  S. 
298,  26  L.  Ed.  562;  The  New  Orleans.  106 
U.  S.  13.  27  L.  Ed.  96;  The  Civilta.  103 
U.  S.  699.  26  L.  Ed.  599;  The  Blue  Jackei, 
144  U.  S.  371.  36  L.  Ed.  469;  The  Sea 
Gull.  23  Wall.  165.  23  L.  Ed.  90;  The 
Steamship  Bclgenland  v.  Jensen,  114  U. 
S.  355,  371.  29  L.  Ed.  152;  St.  John  f. 
Paine,    10    How.    557,   583,    13    L.    Ed.    537; 
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(2)  Reason  of  Rule. — Steamers  are  required  to  keep  out  of  the  way  of  sail- 
ing vessels,  upon  the  ground  that  their  power  and  speed  are  far  greater  than 
vessels  of  the  latter  class,  and  because  those  in  charge  of  them  can  more  readily 
and  effectually  command  and  appropriate  that  power  and  speed  so  as  to  avoid  a 


Newton  V.  Stebbins,  10  How.  586,  13  L. 
Ed.  551;  Peck  z\  Sanderson,  17  How.  ITS, 
15  L.  Ed.  205;  Fretz  v.  Bull,  12  How.  466, 
13  L.  Ed.  1068;  The  Steamer  Oregon  v. 
Rocca,  18  How.  570.  15  L-  Ed.  515;  New 
York,  etc..  Steamship  Co.  v.  Calderwood, 
19  How.  241,  15  L.  Ed.  612;  The  Fair- 
banks, 9  Wall.  420,  421.  19  L.  Ed.  70S; 
The  Norwich,  etc.,  Transp.  Co.  v.  Wright, 
13  Wall.  104,  115.  20  L.  Ed.  585;  The  Col- 
orado, 91  U.  S.  692.  698.  23  L.  Ed.  379; 
The  Fannie.  11  Wall.  238.  240,  20  L.  Ed. 
114;  The  Commerce.  16  Wall.  33,  21  L. 
Ed.  465;  The  Lucille.  15  Wall.  676,  679, 
21   L.   Ed.   247;   The   Carroll,   8    Wall.    302. 

19  L.    Ed.   392;   The   Scotia,   14  Wall.   170, 

20  L.  Ed.  822;  The  Falcon,  19  Wall.  75.  22 
L.  Ed.  98;  The  Wenona,  19  Wall.  41,  22 
L.  Ed.  52;  The  Benefactor,  102  U.  S.  214, 
26  L.  Ed.  157;  Nelson  v.  Leland.  22  How. 
48,  16  L.  Ed.  269;  City  of  Paris,  9  Wall. 
634,  19  L.  Ed.  751;  The  Propeller  Genesee 
Chief  V.  Fitzhugh.  12  How.  443,  13  L.  Ed. 
1058. 

A  steamer  approaching  a  sailing  vessel 
is  bound  to  keep  out  of  her  way,  and  to 
allow  her  a  free  and  unobstructed  passage. 
Whatever  is  necessary  for  this,  it  is  her 
duty  to  do,  and  to  avoid  whatever  ob- 
structs or  endangers  the  sailing  vessel  in 
her  course.  The  Fannie,  11  Wall.  238,  20 
L.  Ed.  114:  The  Lucille,  15  Wall.  676,  679, 

21  L.   Ed.   247. 

Steamers  under  the  rule  that  they  shall 
keep  out  of  the  way  must  of  necessity  de- 
termine for  themselves  and  upon  their 
own  responsibility,  independent  of  the 
sailing  vessel,  whether  it  is  safer  to  go  to 
the  right  or  left  or  slacken  their  speed 
or  stop  and  reverse.  The  Sea  Gull,  23 
Wall.  165,  180,  23  L.  Ed.  90,  The  Adri- 
atic. 107  U.  S.  512.  518,  27  L.  Ed.  497; 
The  Wenona.  19  Wall.  41,  22  L.  Ed.  52; 
New  York,  etc..  Steamship  Co.  v.  Rum- 
ball.   21    How.   372.   16   L.   Ed.    144. 

Rule  in  force  prior  to  enactment  of 
sailing  rules. — Steam  vessels,  independ- 
ently of  the  sailing  rules  enacted  by  con- 
gress, are  regarded  in  the  light  of  ves- 
sels navigating  with  a  fair  wind,  and  are 
always  under  obligations  to  do  whatever 
a  sailing  vessel  going  free  or  with  a  fair 
wind  would  be  required  to  do  under 
similar  circumstances.  The  Johnson.  9 
Wall.  146,  153,  19  L.  Ed.  610;  St.  John  v. 
Paine.  10   How.  557.  583,   13  L.   Ed.   537. 

Illustrations  of  rule. — Two  schooners 
were  sailing  down  the  Delaware  river, 
when  a  steamer  proceeding  in  the  same 
direction,  at  the  rate  of  eight  or  nine 
miles  an  hour,  was,  in  daytime,  approach- 
ing near  enough  to  them  to  render  it 
necessary  to  make  calculations  to  keep 
out  of  'heir  way.  They  were  on  parallel 
courses,   not   far  apart,  beating  upon  then- 


starboard  tack,  and  nearing  the  Jersey 
bank.  Instead  of  going  outside  of  them, 
she,  without  seasonably  slackening  her 
speed,  attempted  to  pass  between  them, 
and  came  into  collision  with  and  sunk  the 
one  nearer  the  bank,  as  the  latter,  having 
run  her  starboard  tack  and  come  about 
on  her  port  tack,  tacked  again  before  she 
was  under  full  headway  to  avoid  colliding 
with  the  other  schooner,  which  was  still 
properly  on  her  starboard  tack.  Held, 
that  the  steamer  was  liable.  The  Abbots- 
ford,  98  U.  S.  440,  25  L.  Ed.  168. 

A  schooner  upon  the  open  sea  saw  a 
steamer  approaching  at  the  distance  of 
seven  miles  upon  a  course  which  crossed 
that  upon  which  she  was  proceeding,  and 
steadily  kept  her  course.  The  steamer 
saw  the  sailing  vessel  when  they  were 
three  miles  apart  and  proceeded  on  her 
course  without  slacking  speed  or  stopping 
until  she  collided  with  the  schooner.  It 
was  held  that  the  steamer  was  liable,  it 
being  her  duty  to  keep  out  of  the  way  of 
the  schooner,  and  the  schooner  having 
performed  her  duty  in  keeping  her  course. 
The  Benefactor,  102  U.  S.  214,  26  L.  Ed. 
157. 

Where  a  sailing  vessel  was  descending 
the  Hudson  river  with  but  a  trifling  wind, 
and  chiefly  by  the  force  of  the  current, 
and  came  in  collision  with  a  steamer  as- 
cending the  river,  the  question  in  the  case 
was,  whether  or  not  the  accident  hap- 
pened, notwithstanding  every  proper  pre- 
cautionary measure  had  been  taken  on  the 
part  of  the  steamboat  to  pass  the  sloop  in 
safety,  in  consequence  of  an  improper 
movement  of  that  vessel  by  the  misman- 
agement and  unskillfulness  of  the  persons 
in  charge  of  her.  If  the  sailing  vessel 
kept  her  course,  it  was  the  duty  of  the 
steamboat  to  avoid  her.  The  evidence 
showing  that  the  steamer  did  not  take 
proper  precautionary  measures  to  avoid 
the  sloop  while  endeavoring  to  pass  her, 
the  responsibility'  of  the  collision  must 
rest  upon  the  steamer.  Newton  v.  Steb- 
bins,  10   How.   586.   13   L.   Ed.   551. 

In  a  collision  between  a  sailing  vessel 
and  a'  steamer,  which  took  place  at  sea, 
near  the  shore  of  Long  Island,  where  the 
course  of  the  sailing  vessel  was  converg- 
ing to  the  track  of  the  steamer,  the  sail- 
ing vessel  being  then  close  hauled  upon 
the  wind,  the  evidence  showed  that  the 
steamer  was  in  fault.  New  York,  etc., 
Steamship  Co.  v.  Rumball.  21  How.  372, 
16  L.   Ed.   144. 

A  steamer  condemned  for  a  collision 
with  a  sailing  vessel,  the  wheelsman,  mate, 
captain,  and  other  witnesses  on  the  sail- 
ing vessel  swearing  positively  to  courses 
and  distances  and  times  immediately 
prior   to   the   collision,   and   these   showing 
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collision,  when  it  would  be  impossible  for  the  sailing  vessel  to  keep  out  of  the 
way.'"'^ 

(3)  When  Rule  Applicable. — Although  it  is  the  clear  duty  of  an  ocean  steamer 
sailing  at  night  to  keep  out  of  the  way  of  a  sailing  vessel,  yet  if  the  course  of  the 
sailing  vessel,  when  first  seen,  is  such,  that  compared  with  her  own  no  collision 
is  probable,  the  steamer  is  not  bound  to  change  her  course.  She  need  but  watch 
and  see  that  the  courses  of  the  two  vessels  are  preserved.  It  is  only  when  the 
sailing  vessel  does  change  her  course,  so  as  to  render  a  collision  possible,  that  the 
steamer  must  change  hers  also;  and  if  she  then  makes  the  proper  manoeuvres  to 
take  herself  from  the  sailing  vessel,  and  when  collision  becomes  more  probable 
slows,  stops,  and  backs,  all  as  the  best  judgment  that  can  be  formed  in  the 
emergency  suggests,  she  is  not  liable  for  the  collision. ^^ 

(4)  Duty  to  Watch  Movements  of  Sailing  Vessel. — Where  a  steamship  and 
sailing  vessel  are  approaching  each  other  from  opposite  directions,  or  on  inter- 
secting lines,  the  steamship,  from  the  moment  the  sailing  vessel  is  seen,  should 
watch  with  the  highest  diligence  her  course  and  movements,  so  as  to  be  able  to 
adopt  such  timely  means  of  precaution  as  will  necessarily  prevent  the  two  boats 
from  coming  in  contact.^  ^ 

(5)  IVhat  Vessels  Are  within  Rule — (a)  What  Are  Steam  Vessels. — A  tug 
and  a  ship  being  towed  by  her  are  at  law  one  vessel  under  steam  and  it  is  their 


that  the  steamer  was  in  fault;  while 
though  there  was  strong  evidence  on  the 
steamer's  side  to  show  that  these  courses, 
distances,  and  times  could  not  have  been 
truly  stated  by  the  witnesses  in  behalf  of 
the  sailing  vessel,  this  evidence  was  in- 
ferential chiefly;  consisting  of  conclusions 
or  arguments  drawn  from  other  facts 
sworn  to,  as  ex  gr.,  the  lights  which  the 
steamer  saw  and  the  lights  which  she  did 
not  see  on  the  sailing  vessel;  and  the  ef- 
fect of  giving  credence  to  this  inferential 
or  argumentative  testimony  being  to  con- 
vict as  of  necessity  the  witnesses  for  the 
sailing  vessel  of  perjury.  The  Wenona. 
19  Wall.   41,  22  L.    Ed.   52. 

A  steamer  running  at  the  rate  of  from 
eight  to  ten  knots  an  hour,  on  a  bright 
moonlight  nigiit.  in  an  open  bay,  with 
nothing  to  mislead  her,  condemned  for  the 
loss  of  a  schooner  sailing  with  a  six  knot 
breeze,  whose  only  fault  was  alleged  to  be 
a  false  manoeuvre  in  the  moment  of  im- 
pending collision.  The  court  declares  it 
to  have  been  the  "duty  of  the  steamer  to 
see  the  scliooner  as  soon  as  she  could  be 
seen,  to  watch  her  progress  and  direction, 
to  take  into  account  all  the  circumstances 
of  the  situation,  and  so  to  govern  herself 
as  to  guard  against  peril  to  either  vessel." 
The   Falcon,   19  Wall.   7.5,   22   L.   Ed.  98. 

A  collision  occurred  on  a  night  when 
the  stars  were  plainly  visible,  and  when, 
though  a  little  haze  was  on  the  water,  the 
night  was  clear,  there  having  apparently 
been  some  want  of  vigilance  in  the  look- 
out of  the  steamer,  who  did  not  discern 
the  sailing  vessel  until  the  steamer  was 
clo.se  upon  her,  at  which  time  orders, 
which,  as  the  result  proved,  tended  to 
bring  on  a  collision,  were  given  on  board 
the  steamer.  Held  the  steamer  was  solely 
at  fault.  The  Sea  Gull,  23  Wall.  165,  23 
L.    Ed.   90. 

Where   the    lookout   of   a   sailing   vessel 


observed  a  steamer  approaching  when  the 
vessels  were  two  or  three  miles  apart,  and 
the  sailing  vessel  was  in  all  respects  well 
equipped  and  manned,  and  complied  with 
the  rule  as  to  keeping  her  course  and  was 
run  into  by  a  steamer,  it  was  held  that 
the  steamer  was  liable.  The  New  Or- 
leans.   106    U.    S.    13,   27    L.    Ed.    96. 

Neither  rain,  nor  the  darkness  of  the 
night,  nor  the  absence  of  a  light  from  a 
barge  or  sailing  vessel,  nor  the  fact  th:it 
the  steamer  was  well  manned  and  fur- 
nished, and  conducted  with  caution,  will 
excuse  a  steamer  for  coming  in  collision 
with  a  barge  or  sailing  vessel,  where  the 
barge  or  sailing  vessel  is  at  anchor  or 
sailing  in  a  thoroughfare,  but  out  of  the 
usual  track  of  the  steam  vessel.  There- 
fore, where  a  collision  took  place  between 
a  steamer  and  a  sailing  vessel,  the  latter 
being  out  of  the  ship  channel,  and  near  an 
edge  of  shoals,  the  steamer  must  be  re- 
sponsible. New  York,  etc..  Steamship  Co. 
f.  Calderwood.  19  How.  241,  15  L.  Ed. 
612. 

57.  Reason  of  rule. — New  York,  etc., 
Transp.  Co.  v.  Philadelphia,  etc.,  Nav.  Co.. 
22  How.  461.  472,  16  L.  Ed.  397;  St.  John 
V.  Paine,  10  How.  557.  583.  13  L.  Ed.  537: 
The  Propeller  Genesee  Chief  f.  Fitzhugh, 
12  How.  443,  463,  13  L.  Ed.  1058;  New 
York,  etc..  Steamship  Co.  v.  Rumball.  21 
How.  372,  384,  16  L.  Ed.  144;  Newton  v. 
Stebbins,  10  How.  586,  607.  13  L.  Ed. 
551. 

58.  When  rule  applies. — The  Scotia,  14 
WaU.  170,  20  E.  Ed.  822;  The  Free  State, 
91   U.  S.  200,  23   L.  Ed.  299. 

59.  Duty  to  watch  movements  of  sail- 
ing vessel. — Tlic  Lucille,  15  Wall.  676.  670, 

21  L.    Ed.   247;    The    Falcon,    19    Wall.    75, 

22  L.    Ed.    98;    The    Carroll,    8    Wall.    302, 

19  L.    Ed.   392:   The   Scotia.   14   Wall.    170, 

20  L.  Ed.  822:  The  Stephen  Morgan,  94 
U.    S.    599,    24    L.    Ed.   266. 
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duty  to  keep  out  of  the  way  of  sailing  vessels,^^  and  the  same  is  true  of  a  pro- 
peller with  a  barge  in  tow.*^^ 

(b)  What  Are  Sailing  Vessels.— A  propeller  with  a  barge  in  tow  is  not  within 
the  rule  which  applies  to  sailing  vessels,  and  which  requires  steamships  to  keep 
out  of  their  way,^'-  but  a  floating  boat  following  the  course  of  the  current  is 
within  the  rule,  and  must  be  avoided  by  a  steamer,  if  possible.'^^ 

(6)  Manmivres  to  Avoid  Collision.— In  performing  her  duty  of  keeping  out 
of  the  way,  a  steamer  may  go  either  to  the  right  or  the  left  of  a  sailing  vessel^^ 
But  porting  the  helm  a  point  when  the  light  of  a  sailing  vessel  is  first  observed, 
and  then  waiting  until  a  collision  is  imminent  before  doing  any  thing  further, 
does  not  satisfy  the  requirements  of  the  law.^^  The  steamer  must  keep  so  far 
out  of  the  way  that  an  error  of  a  moment  by  those  in  charge  of  the  sailing  vessel 
will  not  cause  collision.^^ 

b.  Sailing  Vessel  to  Keep  Her  Course  and  Speed— (I)  Statement  of  Rnle— 
(a)  Duty  of  Sailing  Vessel  to  Keep  Her  Course.— When  a  steam  vessel  and  a 
sailino-  vessel  are  proceeding  in  such  directions  as  to  involve  risk  of  collision,  the 
sailing  vessel  must  keep  her  course.^'^ 


60.  Tug  and  tow  considered  as  one 
steam  vessel.— The  Civilta,  103  U.  S.  699, 
26   L.   Ed.   599. 

Where  a  tug  and  a  tow  were  proceed- 
ing upon  crossing  courses  with  a  sailing 
vessel  which  observed  all  the  rules  of 
navigation  and  kept  her  course  and  the 
tow  collided  with  her,  it  was  held  that 
the  tug  and  the  tow  were  liable.  The 
Civilta.   103  U.  S.  699,  26  L.   Ed.   599. 

61.  Propeller  with  barge  in  tow. — New 
York,  etc..  Transp.  Co.  r.  Philadelphia, 
etc.,  Nav.  Co.,  22  How.  4G1,  16  L.  Ed. 
397.' 

62.  Propeller  towing  not  a  sailing  ves- 
sel.—Xevv-  York,  etc.,  Transp.  Co.  v.  Phil- 
adelphia, etc.,  Nav.  Co.,  22  How.  461,  16 
L.    Ed.    397. 

63.  Boat  floating  with  current. — Pearce 
V.  Page,  24  How.  228.  16  L.  Ed.  623; 
Fretz  V.  Bull,  12  How.  466.  13  L.  Ed. 
1068. 

Any  attempt  to  give  a  direction  to  the 
floating  mass  on  the  river  would  be  likely 
to  embarrass  the  steamer,  and  subject  it 
to  greater  hazards.  A  few  strokes  of  an 
engine  will  be  sufficient  to  avoid  any  float 
upon  the  river  which  is  moved  only  by 
the  current,  and  this  is  the  establislied 
rule  of  navigation.  Pearce  v.  Page,  24 
How.   228,  16   L.   Ed.  623. 

Where  a  collision  took  place  between 
a  steamboat  and  a  flatboat,  both  descend- 
ing the  Mississippi  river,  the  steamboat 
was  in  fault,  in  not  keeping  out  of  the  way, 
the  flatboat  being  in  an  eddy  of  the  river 
and  impelled  by  it  towards  the  steam- 
boat. Fretz  V.  Bull,  12  How.  466,  13  L. 
Ed.   1068. 

64.  Manoeuvres  to  avoid  collision. — The 
Sunnvside.  91  U.  S.  208,  210.  23  L.  Ed. 
302;  The  Steamer  Oregon  v.  Rocca,  18 
How.  570,  15  L.  Ed.  515;  St.  John  v.  Paine, 
10  How.  557,  13  L.  Ed.  537.  See,  also, 
Haney  v.  Baltimore  Steam  Packet  Co., 
23   How.   287,   16   L.    Ed.   562. 

65.  Sufficiency  of  manoeuvres. — The 
Stephen   Morgan,  94  U.  S.   599,  603,  24  L. 


Ed.  266;  The  Carroll.  8  Wall.  302,  19  L. 
Ed.   392. 

66.  What  constitutes  a  compliance  with 
rule. — The  Propeller  Genesee  Chief  v. 
Fitzhugh.  12  How.  443,  460,  13  L.  Ed. 
1058. 

67.  Duty  of  sailing  vessel  to  keep  her 
course. — Art.  21,  act  of  Aug.  19.  1890, 
as  amended  by  act  of  May  28,  1894,  ch.  83 
(28  Stat.  83);  The  Sea  Gull,  23  Wall.  165, 
181,  23  L.  Ed.  90;  Peck  v.  Sanderson,  17 
How.  178,  15  L.  Ed.  205;  The  Fannie,  11 
Wall.  238,  20  L.  Ed.  114;  The  Falcon,  19 
Wall.  75,  22  L.  Ed.  98;  The  New  Orleans, 
106  U.  S.  13,  27  L.  Ed.  96;  The  Civilta, 
103  U.  S.  699.  26  L.  Ed.  599;  St.  John  v. 
Paine,  10  How.  557,  583,  13  L.  Ed.  537; 
Newton  V.  Stebbins,  10  How.  586,  13  L. 
Ed.    551;   The    Steamer   Oregon  v.   Rocca. 

18  How.  570,  572,  15  L.  Ed.  515;  The  Bri- 
tannia, 153  U.  S.  130,  144,  38  L.  Ed.  660, 
The  Propeller  Monticello  v.  Mollison.  17 
How.  153,  15  L.  Ed.  68;  The  Carroll,  8 
Wall.  302,  19  L.  Ed.  392;  The  S.  C.  Tryon, 
105  U.  S.  267,  270,  26  L.  Ed.  1026;  The 
Adriatic,  107  U.  S.  512.  517,  27  L.  Ed. 
497;  The  Nacoochee,  137  U.  S.  330,  338, 
34  L.  Ed.  687;  The  Blue  Jacket,  144  U. 
S.  371,  388,  36  L.  Ed.  469;  The  Lucille,  13 
Wall.    676,    21    L.    Ed.    247;    The   Wenona, 

19  Wall.  41,  51.  22  L.  Ed.  52;  The  Bene- 
factor, 102  U.  S.  214,  26  L.  Ed.  157;  The 
Steamship  Belgenland  v.  Jensen,  114  U. 
S.  355,  371,  29  L.  Ed.  152;  New  York,  etc.. 
Steamship  Co.  v.  Rumball,  21  How.  372, 
384,  16  L.  Ed.  144;  The  Free  State,  91  U. 
S.  200,  23  L.  Ed.  299;  The  Nichols,  7 
Wall.  656.  19  L.  Ed.  157;  The  Potomac,  8 
Wall.  590,  19  L.  Ed.  511;  The  Sunnyside, 
91  U.  S.  208,  23  L.  Ed.  302;  Crockett  '^K 
Newton,  18  How.  581,  583,  15  L.  Ed.  492; 
The  Colorado,  91  U.  S.  692,  23  L.  Ed.  379; 
The  America.  92  U.  S.  432.  23  L.  Ed.  724; 
The  Stephen  Morgan.  94  U.  S.  599,  603, 
24  L.  Ed.  266;  The  John  L.  Hasbrouck.  93 
U.  S.  405,  23  L.  Ed.  962;  The  Fairbanks,  9 
Wall.  420,  19  L.  Ed.  708;  The  Commerce, 
16   Wall.   33,   21   L.    Ed.   465;   The   Scotia, 
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(b)  Duty  of  Sailing  Vessel  to  Keep  Her  Speed. — Indeed  under  the  present 
rules  the  saiHng  vessel  must  not  only  keep  her  course,  but  must  maintain  her 
speed. ^^ 

(2)  Reason  for  Rule. — Sailing  vessels  approaching  a  steamer  are  required  to 
keep  their  course,  on  account  of  the  correlative  duty  of  the  steamer  to  keep  out 
of  the  way,  in  order  that  the  steamer  may  know  the  position  of  the  object  to  be 
avoided,  and  that  she  may  not  be  baffled  or  led  into  error  in  her  endeavor  to  com- 
ply with  the  requirement.^^ 

(3)  When  Rule  Applicable — (a)  In  General. — The  rule  is  obligatory  upon 
such  vessels,  when  approaching  each  other,  from  the  time  the  necessity  for  pre- 
caution begins,  and  continues  to  be  applicable  as  the  vessels  advance,  so  long  as 
the  means  and  opportunity  to  avoid  the  danger  remain.  It  does  not  apply  to  a 
vessel  required  to  keep  her  course  after  the  approach  is  so  near  that  the  collision 
is  inevitable,  and  is  equally  inapplicable  to  vessels  of  every  description  while 
they  are  yet  so  distant  from  each  other  that  measures  of  precaution  have  not  be- 
come necessary  to  avoid  a  collision."*^ 

(b)  Change  of  Course  before  Risk  of  Collision  Attaches. — A  change  of  course 
by  a  sailing  vessel  when  there  is  no  danger  of  a  collision,  the  vessels  being  many 
miles  apart  in  an  open  sea,  and  before  they  had  approached  that  point  of  danger 
which  brings  the  rules  of  the  admiralty  into  exercise,  and  makes  their  observance 
necessary  in  order  to  avoid  a  collision,  does  not  place  her  in  fault." ^ 

(c)  Sailing  Vessel  and  Steamer  Meeting. — A  schooner  meeting  a  steamer  com- 


14  Wall.  170,  170,  20  L.  Ed.  822;  The  Illi- 
nois. 103  U.  S.  298,  26  L.  Ed.  562. 

Where  a  steam  vessel  makes  a  ma- 
noeuvre to  avoid  collision  with  a  sailino: 
vessel  which  would  be  eflfectnal  provided 
the  sailing  vessel  performed  her  duty  of 
keeping  her  course,  and  the  saiHng  ves- 
sel unnecessarily  changes  her  course,  the 
sailing  vessel  is  in  fault.  The  Bluejacket. 
144   U.   S.   371.   36  L.   Ed.   469. 

Although  the  duty  of  vessels  propelled 
by  steam  is  to  keep  clear  of  those  moved 
by  wind,  yet  these  latter  must  not,  by 
changing  their  course,  instead  of  keeping 
on  it.  put  themselves  carelessly  in  the 
way  of  the  former,  and  so  render  ineffec- 
tive their  movements  to  eive  the  sailin..^ 
vessels  sufficient  berth.  The  Potomac,  8 
Wall.   590,   19    L.    Ed.    511. 

Neither  the  regulation,  nor  any  otlicr 
sea  law,  will  justify  a  sailing  ship  in  un- 
necessarily leaving  her  pathway  for  the 
purpose  of  taking  a  course  directly  into 
the  pathway  of  a  steamer  in  order  to  com- 
pel the  steamer  to  abandon  the  (lathway  in 
which  she  is  properly  navigating  and  seek 
another  usually  navigated  by  sailing  ves- 
sels, or  incur  the  peril  of  an  immediate 
collision.  The  John  L-  Ilasbrouck,  93  U. 
S.  405,  409.  23  L.  Ed.  962;  The  Illinois. 
103  U.  S.  298,  26  L.  Ed.  562;  The  Potomac, 
8  Wall.  590,  592,  19  L.  Ed.  511;  The  S.  C. 
Tryon.  105  U.  S.  267,  270,  26  L.  Ed.  1026; 
The  Adriatic,  107  U.  S.  512,  518,  27  E. 
Ed.    497. 

68.  Duty  of  sailing  vessel  to  keep  her 
speed. — .\rt.  21.  act  of  .\ug.  10,  1890,  as 
amended  by  act  of  May  28,  1894,  ch.  83 
(28    Stat.    83). 

69.  Reason  of  rule.— The  Stephen  Mor- 


gan, 94  U.  S.  599,  603,  24  L.  Ed.  260; 
New  York,  etc..  Steamship  Co.  v.  Rum- 
ball,  21  How.  372.  384,  10  L.  Ed.  144;  The 
Wenona,  19  Wall.  41.  51.  22  L.  Ed.  52; 
The  Ariadne,  13  Wall.  475,  20  L.  Ed.  542. 
Under  the  rule  that  the  steamer  must 
keep  out  of  the  way,  she  must  of  neces- 
sity determine  for  herself,  independently 
of  the  sailing  vessel,  whether  it  is  safer 
to  go  to  the  right  or  to  the  left  or  l.o 
stop  and  in  order  that  she  may  not  l)e 
deprived  of  the  means  of  determining  the 
matter  wisely,  and  that  she  may  not  be 
defeated  or  baffled  in  the  attempt  to  per- 
form her  duty  in  the  emergency,  it  is  re- 
quired by  the  rules  of  navigation  that  the 
sailing  vessel  shall  keep  her  course  and 
allow  the  steamer  to  pass  either  on  the 
right  or  left,  or  to  adopt  such  measures 
of  precaution  as  she  may  deem  best  suited 
to  enable  her  to  perform  her  duty  and 
fulfill  the  requirement  of  the  law  to  keep 
out  of  the  way.  The  Wenona,  19  Wall. 
41.  52,  22  L.  Ed.  52;  The  Sea  Gull.  23 
Wall.  165.  180,  23  L.  Ed.  90;  New  York, 
etc.,  Steamship  Co.  v.  Rumball,  21  How. 
372,  16  L.  Ed.  144;  The  .\driatic,  107  U. 
S.   512,    518,   27    L.    Ed.    497. 

70.  When  rule  applicable.— The  Wen- 
ona. 19  Wall.  41,  52,  22  L.  Ed.  52;  New 
York,  etc..  Steamship  Co.  v.  Rumball,  21 
How.  372.  3S4.  16  L.  Ed.  144;  13  Stat,  at 
Large,    00,    01. 

71.  Change  of  course  before  risk  of  col- 
lision attaches. — The  Propeller  Monticello 
V.  Mollison,  17  How.  153,  15  L.  Ed.  68; 
The  Wenona,  19  Wall.  41,  52.  22  L.  Ed. 
52;  New  York,  etc..  Steamship  Co.  v.  Rum- 
ball, 21  Wall.  372.  384,  16  L.  Ed.  144;  The 
Hypodame,  6  Wall.  216,  225,  18  L.  Ed. 
794. 
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ing  towards  her  on  a  parallel  line,  with  the  difference  of  half  a  point  in  the  course 
of  the  two,  tenchng  to  a  convergence,  must  keep  on  her  course/ - 

(4)  IVIicii  Rule  Xot  Applicable — (a)  In  General. — Where  the  rule  cannot  be 
followed  without  defeating  the  end  for  which  it  was  estabhshed,  or  without  pro- 
ducing the  mischief  which  it  was  its  design  to  avert,  it  is  not  apphcable,  and  a 
departure  from  it  is  both  justifiable  and  commendable.'^^ 

(b)  Collision  Inevitable. — The  rule  continues  to  be  applicable  as  long  as  the 
means  and  opportunity  remain  to  avoid  the  danger,  but  it  does  not  apply  to  a 
vessel  required  to  keep  her  course  after  the  wrongful  approach  of  the  opposite 
vessel  is  so  near  that  the  collision  is  inevitable."-* 

(c)  Vessels  Not  in  Motion. — Navigators  know  that  the  rule  requiring  steam- 
ers to  keep  out  of  the  w^ay  of  sailing  ships,  and  which  require  sailing  ships  to 
keep  their  course,  apply  to  vessels  in  motion  only ,"5  and  are  not  applicable  to  a 
vessel  at  anchor,^^  vessels  lying  fastened  to  a  wharf,'^'^  vessels  going  about  in 
stays,"8  or  to  a  tug  drifting,  with  helm  lashed,  while  waiting  for  a  tow.'^^ 


72.  Sailing  vessel  and  steamer  meeting. 

—The  Lucille.  15  Wall.  676.  21  L.  Ed.  247; 
The  Fannie,  11  Wall.  23S,  20  L.  Ed.  114. 

A  schooner  meeting  a  steamer  ap- 
proaching her  on  a  parallel  line,  with  the 
difference  of  half  a  point  in  the  course  -^f 
the  two,  held,  in  a  collision  case,  upon  the 
evidence,  to  have  kept  on  her  course,  and 
therein  to  have  done  what  she  ought  to 
have  done.  The  Fannie,  11  Wall.  238  20 
L.    Ed.   114. 

73.  When  rule  not  applicable. — New 
York,  etc..  Steamship  Co.  :■  Rumball,  21 
How.  372,  16  L.  Ed.  144;  The  Colorado,  'Jl 
U.  S.  692,  695,  23  L.  Ed.  379;  The  Sunnj-- 
side,  91  U.  S.  208,  210,  23  L.  Ed.  302; 
Crockett  v.  Newton,  18  How.  581,  583.  13 
L.  Ed.  492;  The  Adriatic,  107  U.  S.  513, 
518.   27   L.   Ed.   497. 

Special  circumstances  may  exist  in 
particular  cases,  rendering  a  departure 
from  the  rule  necessary  in  order  to  avoid 
immediate  danger;  and  the  act  of  con- 
gress, among-  other  things,  expressly  pro- 
vides that  nothing  in  the  statutory  rules 
shall  exonerate  any  ship  from  the  con- 
sequences of  the  neglect  of  any  precaution 
which  may  be  required  by  the  ordinary 
practice  of  seamen  or  by  the  special  cir- 
cumstances of  the  case.  The  Sunnyside, 
91  U.   S.  208,  210,  23   L.   Ed.  302. 

Though  this  rule  should  not  be  ob- 
served w^hen  the  circumstances  are  such 
that  it  is  apparent  its  observance  must 
occasion  a  collision  while  a  departure 
from  it  will  prevent  one,  yet  it  must  be 
a  strong  case  which  puts  the  sailing  ves- 
sel in  the  wrong  for  obeying  the  rule; 
for  the  court  must  clearly  see,  not  only 
that  a  deviation  from  the  rule  would  have 
prevented  the  collision,  but  that  the  of- 
ficer in  charge  of  the  sailing  ship  wiS 
guilty  of  negligence  or  a  culpable  w^ant 
of  seamanship  is  not  perceiving  the  nece.^?- 
sity  for  a  departure  from  the  rule,  and 
for  acting  accordinglj-.  The  Sunnyside. 
91'  U.  S.  208,  223.  23  L.  Ed.  302;  Crockett 
V.  Newton,  18  How.  581,  583,  15  L.  Ed. 
492:  The  .\driatic,  107  U.  S.  512,  518,  27 
L.    Ed.    497. 

74.    Collision  inevitable.— The    Sea  Gull, 


23  Wall.  165,  180,  23  L.  Ed.  90;  The 
Wenona,  19  Wall.  41,  52,  22  L.  Ed.  52; 
New  York,  etc..  Steamship  Co.  v.  Rum- 
ball,  21  How.  372,  383,  16  L.  Ed.  144; 
Peck  V.  Sanderson,  17  How.  178,  182,  15 
L.    Ed.    205. 

These  rules  of  navigation  are  important, 
but  they  do  not  apply  to  the  vessel  re- 
quired to  keep  her  course  after  the  wrong- 
ful approach  of  the  steamer  is  so  near 
that  the  collision  is  inevitable,  nor  will 
an  error  coinmitted  by  the  sail-vessel  un- 
der such  circumstances  of  peril,  if  she  is 
otherwise  wathout  fault,  impair  the  right 
of  the  sail-vessel  to  recover  for  the  in- 
juries occasioned  by  the  collision,  for  the 
plain  reason  that  those  who  produced  the 
peril  and  put  the  sail-vessel  in  that  situa- 
tion are  chargeable  with  the  error  and 
must  answer  for  the  consequences.  The 
Sea  Gull,  23  Wall.  165.  181,  23  L.  Ed.  90; 
New  York,  etc..  Steamship  Co.  v.  Rum- 
ball,  21   How\   372,  383,  16   L.   Ed.   144. 

Where  the  vessels  are  brought  sud- 
denly and  unexpectedly  close  to  each 
other,  and  the  ordinary  rules  of  naviga- 
tion will  not  prevent  a  collision,  it  is  the 
duty  of  each  to  act  according  to  the 
emergency,  and  to  take  any  measure  that 
will  be  most  likely  to  attain  the  object. 
Peck  V.  Sanderson,  17  How.  178,  182,  15 
L.    Ed.    205. 

75.  Vessels  not  in  motion — In  general.— 
The  Sunnyside,  91  U.  S.  208.  224,  23  L. 
Ed.   302. 

76.  Vessel  at  anchor. — The  Sunnyside, 
91  U.  S.  208.  224,  23  L.  Ed.  302. 

77.  Vessels  tied  up  at  wharf. — The 
Sunnyside,  91  U.  S.  208,  224,  23  L.  Ed. 
302. 

78.  Vessels  going  about  in  stays. — The 
Sunnyside.  91  U.  S.  208.  224,  23  L.  Ed. 
302  (wherein  it  was  said  that  the  rule  did 
not  applj-  to  a  vessel  going  about  ;n 
stays,  if  it  appears  that  she  was  properly 
put  in  stays,  for  the  reason  that  such  a 
vessel,  for  the  time  being,  is  almost  as 
helpless   as   a   vessel   at   anchor). 

79.  Tug  drifting,  waiting  for  tow. -.\ 
collision  occurred  on  Lake  Huron,  about 
three  miles  from  the  shore,  near  the  head 
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(d)  Change  of  Course  to  Avoid  Obstruction  to  Nazngation. — The  rule  re- 
quiring a  sailing  vessel  to  keep  her  course  when  approaching  a  steamer  in  such 
direction  as  to  involve  risk  of  collision  does  not  forbid  such  necessary  variations 
in  her  course  as  will  enable  her  to  avoid  immediate  danger  arising  from  natural 
obstructions  to  navigation, '^'*  or  to  avoid  collision  with  other  vessels  ;8i  but  after 
passing  them  she  is  bound  to  resume  her  former  course. ^- 

3.  Rules  to  Prevent  Collision  between  Sailing  Vessels — a.  Which  Ves- 
sel to  Keep  Out  of  Way — (1)  Vessel  Running  Free  to  Avoid  One  Close- 
Hauled. — \Vhen  two  sailing  vessels  arc  approaching  one  another  so  as  to  involve 
risk  of  collision,  a  vessel  which  is  running  free  must  keep  out  of  the  way  of  a 
vessel  which  is  close-hauled. ^^ 


of  St.  Clair  River,  between  a  steam  tug 
and  a  sailing  vessel.  The  former,  head- 
ing east  by  north  half  north,  waiting  for 
a  tow  in  conformity  with  a  well  known 
usage  in  those  waters,  with  her  ma- 
chinery stopped,  but  with  her  signal  lights 
burning  as  the  law  requires  of  a  steamer 
under  way,  was  drifting  at  the  rate  of  a 
mile  and  a  half  per  hour.  The  sailing 
vessel,  with  all  her  sails  set  and  display- 
ing her  proper  signal  lights,  was  heading 
north  half  west  at  a  speed  of  nine  miles 
per  hour.  Held,  that  it  was  the  duty  vjf 
the  sailing  vessel,  in  view  of  the  special 
circumstances,  to  put  up  her  helm  and 
go  to  the  right,  or  to  put  it  down  and 
suffer  the  steam  tug  to  drift  past  in 
safety;  and,  both  vessels  being  in  fault, 
the  damages  were  equally  apportioned  be- 
tween them.  The  Sunnyside,  91  U.  S.  208, 
23   L.    Ed.   302. 

Due  care  and  caution  should  be  used 
by  steam  tugs  lying  with  their  helms 
lashed  waiting  for  employment;  but  ap- 
proaching vessels  have  no  right  to  regard 
them  as  mere  obstructions  to  commerce, 
nor  as  fit  objects  to  be  run  down  with 
impunity.  Persons  navigating  the  seas 
or  lakes  have  no  right  to  cast  themselves 
upon  such  vessels,  as  upon  an  obstruction 
which  has  been  made  by  the  fault  of  an- 
other, and  then  avail  themselves  of  it  for 
any  defensive  purpose,  unless  they  show 
that  they  themselves  used  common  and 
ordinary  caution  to  be  in  the  right.  The 
Sunnyside,  91  U.  S.  208,  224.  23  L.  Ed. 
.''.02. 

80.  Change  of  course  to  avoid  obstruc- 
tion to  navigation. — The  John  L.  Ilas- 
brouck,  93   U.   S.  405,  23   L.   Ed.  962. 

l^ccessary  changes  made  in  the  course 
of  the  voyage  to  avoid  such  obstructions 
are  not  violations  of  the  sailing  rule  which 
requires  the  sailing  vessel  to  keep  her 
course  whenever  an  approaching  steamer 
is  required  to  keep  out  of  the  way.  De- 
partures of  the  kind  from  the  general 
requirements  of  the  sailing  rules  are 
rendered  necessary  to  avoid  impending 
peril  and  immediate  danger,  which  can 
only  be  justified  in  such  an  emergency, 
and  to  that  extent  that  the  immediate 
danger  demands  their  adoption.  The 
John  L.  Hasbrouck,  93  U.  S.  405,  408,  23 
L.   Ed.   962. 


81.  Change  of  course  to  avoid  collision 
with  another  vessel.— The  Wenona,  19 
Wall.    41,  22    L.    Ed.   52. 

82.  Resumption  of  course  after  avoid- 
ing obstruction.— Where  well-known  us- 
age has  sanctioned  one  course  for  a 
steamer  ascending,  and  another  for  a 
sailing  vessel  descending,  a  river,  the  ves- 
sel, if  required  by  natural  obstructions  to 
navigation  to  change  her  course,  is,  after 
passing  them,  bound  to  resume  it.  Fail- 
ing to  do  so,  and  continuing  her  course 
directly  into  that  which  an  approaching 
steamer  is  properly  navigating,  she  is  not 
entitled  to  recover  for  a  loss  occasioned 
by  a  collision,  which  the  steamer  en- 
deavored to  prevent,  by  adopting  the  only 
means  in  her  power.  The  John  L.  Has- 
brouck,  93   U.    S.   405,  23    L.   Ed.   962. 

83.  Vessel  running  free  to  avoid  one 
close-hauled. —  Art.  17.  act  of  Aug  19, 
1890  (26  Stat.  326);  The  Elizabeth  Jones, 
112  U.  S.  514,  519,  28  L.  Ed.  812;  St. 
John  V.  Paine,  10  How.  557,  13  L.  Ed.  537; 
Bentlcy  v.  Coyne,  4  Wall.  509.  18  L.  Ed. 
457;  The  Ann  Caroline.  2  Wall.  538,  544, 
17  L.  Ed.  833;  The  Schooner  Catharine 
V.  Dickinson.  17  How.  170,  15  L.  Ed.  233; 
The  Mary  Eveline.  16  Wall.  348,  21  L. 
Ed.    501. 

Though  a  sailing  vessel  having  the 
wind  is  prima  facie  bound  to  adopt  such 
a  course  as  will  prevent  collision  with 
other  sailing  vessels  not  having  it.  it  is 
still  the  duty  of  these  last  in  an  emer- 
gency to  make  their  courses  so  as  not  to 
render  it  difificult  for  the  vessel  having 
the  wind  to  do  her  duty  by  rendering  it 
doubtful  what  movement  she  should  make. 
The  Mary  Eveline,  16  Wall.  348,  21  L. 
Ed.    501. 

Where  a  vessel  having  the  wind,  in  or- 
der to  avoid  a  very  strong  tide  (that  m 
Hell  Gate),  was  sailing  so  close  to  a 
shore  wall  that  she  could  not  safely  have 
lessened  the  distance,  and  where  the  posi- 
tion of  the  other  vessels  in  regard  to  a 
third  vessel  made  it  dangerous  for  the 
vessel  having  the  wind  to  lufT.  the  rule 
was  held  to  be  applicable.  The  Mary 
Eveline.    16   Wall.    348,   21    L.    Ed.    501. 

Vessels  on  crossing  courses. — Where 
two  sailing  vessels  are  approaching  each 
other  upon  crossing  courses,  the  one  be- 
ing close-hauled  and  the  other  having  the 
wind  free,  it  is  tlie  duty  of  the  vessel  hav- 
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(2)  Both  Vessels  Close-Haulcd. — When  two  sailing  vessels  are  approaching 
one  another  so  as  to  involve  risk  of  collision,  a  vessel  which  is  close-hauled  on 
the  port  tack  must  keep  out  of  the  way  of  a  vessel  which  is  close-hauled  on  the 
starboard  tack.^-* 

(3)  Both  Vessels  Running  Free  with  Wind  on  Different  Sides. — As  a  general 
rule,  when  two  sailing  vessels  are  approaching  one  another  so  as  to  involve  risk 
of  collision,  both  running  free,  with  the  wind  on  different  sides,  the  vessel  which 
has  the  wind  on  the  port  side  shall  keep  out  of  the  way  of  the  other.^^  But  the 
general  rule  does  not  apply  when  one  is  to  the  windward  of  the  other,  and  ahead 
of  or  above  her  in  a  narrow  channel,  so  that  an  observance  of  it  would  probably 
produce  a  collision, ^*^  or  where  the  vessel  on  the  port  tack  is  so  far  to  windward 
that,  if  both  persist  in  their  course,  the  other  will  strike  her  on  the  lee  side, 
abaft  the  beam  or  near  the  stern,  in  which  case  the  vessel  on  the  starboard  tack 
should  give  way,  as  she  can  do  so  with  greater  facility  and  less  loss  of  time  and 
distance  than  the  other. ^'^ 

(4)  Both  Vessels  Running  Free  zvith  Wind  on  Same  Side. — When  two  sailing 
vessels  are  approaching  one  another  so  as  to  involve  risk  of  collision,  both  run- 
ning free,  with  the  wind  on  the  same  side,  the  vessel  which  is  to  the  windward 
shall  keep  out  of  the  way  of  the  vessel  which  is  to  the  leeward-^^  and  where 
it  is  doubtful  which  is  to  the  windward,  the  vessel  on  the  port  tack  must 
give  way.s^ 

(5)  Vessel  with  Wind  Aft  to  Keep  Out  of  Way  of  Other  Vessels. — When  two 
sailing  vessels  are  approaching  one  another  so  as  to  involve  risk  of  collision,  a 
vessel  which  has  the  wind  aft  shall  keep  out  of  the  way  of  the  other  vessel. ^"^ 

b.  Preferred  Vessel  to  Keep  Her  Course. — Undoubtedly  the  same  law  which 
requires  vessels  having  the  wind  free,  or  sailing  on  the  port  tack,  to  keep  out  of 
the  way  or  give  way,  as  the  case  may  be,  also  imposes  the  correlative  duty  upon 
those  close-hauled  on  the  wind,  or  sailing  on  the  starboard  tack,  to  keep  their 
course,  in  order  that  the  former  may  know  the  position  of  the  object  to  be 
avoided,  and  not  be  baffled  or  led  into  error  in  their  endeavors  to  comply  with 

ing  the  wind  free  to  keep  out  of  the  way  severe   in    her    course,    while    that    on    the 

of  the   close-hauled  vessel,  and  the  close-  larboard    tack    should    bear    up    or    keep 

hauled  vessel  must  keep  her  course.    The  away  before  the  wind.     St.  John  v.  Paine, 

Elizabeth  Jones,  112  U.   S.   514,  28   L.   Ed.  10  How.  557,  13  L.  Ed.  537. 

812.  So,   when   two   vessels   are   approaching 

84.  Both  vessels  close-hauled. — Art.  17,  each  other,  both  having  the  wind  free,  and 
act  of  Aug.  19,  1890  (26  Stat.  326) ;  The  consequently  the  power  of  readily  con- 
Ann  Caroline,  2  Wall.  538,  17  L.  Ed.  833;  trolHng  their  movements,  the  vessel  on 
St.  John  V.  Paine,  10  How.  557,  581,  13  the  larboard  tack  must  give  way,  and  each 
L.  Ed.  537;  Bentley  v.  Coyne,  4  Wall.  509.  pass  to  the  right.  St.  John  v.  Paine,  10 
511.    18    L.    Ed.   457;   The    Morning   Light,  How.  557,  13  L.  Ed.  537. 

2  Wall.   550,   17   L.   Ed.  862.  86.     Exceptions    to    general    rule— Nar- 

The    general    rule    of     navigation      un-  row  channels.— The  Ann  Caroline,  2  Wall, 

doubtedly    is    that    a    vessel    on    the    star-  533    ^7  ]^    g^j    §33 

board  tack,  if  close-hauled    has  a  right  to  ^^     ^^^^^  "^^^^^j  ^^  starboard  tack  is 

keep    her    course     and    that    one     of     the  ^^^^^        ^^aft    beam    of    other.-St.    John 

larboard  tack,  although  she  is  also  close-  -r,  ■        -.n  rr          ^m    -,0  t     t?  1    ror, 

,       ,    ,              .  '    ■            „             1       „    o       ..^ui^  "^^   Paine,  10   How.   557.   13   L.   Ed.   537. 

hauled,   must   give  way   or  be  answerable  ^    ^ 

for  the  consequences.     The  Ann  Caroline,  88-     Both    vessels     running     free     wittt 

2  Wall.  538,  544,  17  L.   Ed.  833;  St.  John  wind  on  same  side.— Art.   17,  act  of  Aug. 

V.  Paine,  10  How.  557.  581,  13  L.  Ed.  537;  19,    1890    (26    Stat.    326);     The     Elizabeth 

Bentley  v.  Coyne,   4  Wall.   509,  511.  18   L.  Jones.   112  U.   S.   514,   519,  28   L.   Ed.   812; 

£fl    457  The  Ann  Caroline.  2  Wall.  538,  17  L.  Ed. 

85.  Both  vessels  running  free  with  833;  St.  John  v.  Paine,  10  How.  557,  13 
wind   on    different   sides. — Art.    17.    act    of  L.   Ed.    537. 

August    19,    1890     (26    Stat.     326);      The  89.     When    doubtful   which    is    to      the 

Elizabeth  Jones,  112  U.  S.  514,  519,  28  L.  windward. — St.    John    v.    Paine.    10    How. 

Ed.   812;   St.  John  v.   Paine,   10   How.  557,  557,   13   L.   Ed.   537. 

13   L.   Ed.   537.  90.    Vessel  with  wind   aft,  to  keep  out 

When   vessels    are   crossing    each    other  of  way  of  other  sailing  vessels. — Art.  17, 

in    opposite    directions,    and    there    is    the  act   of   Aug.   19,    1890    (26   Stat.   326);   The 

least  doubt  of  their  going  clear,   the  ves-  Elizabeth  Jones,  112  U.  S.  514,  519,  28  L. 

sel   on   the   starboard    tack     should     per-  Ed.   812. 
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the  requirement. '^^  But  special  circumstances  may  require  the  vessel  which 
ordinarily  would  be  the  preferred  one  to  give  way.  and  in  such  cases,  a  failure 
to  do  so  will  be  error. ^^ 

c.  Former  Rule  Applicable  to  Sailing  Vessels  Meeting  End  on  or  Nearly  End 
on — (1)  Statement  of  Rule. — Formerly,  where  two  sailing  vessels  were  meeting 
end  on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision,  the  helms  of  both  were 
required  to  be  put  to  port  so  that  each  might  pass  on  the  port  side  of  the  other.*'^ 

(2)  IVIicn  Rule  Applicable — (a)  In  General. — The  rule,  formerly  in  force, 
that  when  sailing  ships  are  meeting  end  on,  or  nearly  so,  the  helms  of  both  shall 
1)6  put  to  port,  was  obligatory  from  the  time  that  necessity  for  precaution  begins, 
and  continues  to  be  applicable  so  long  as  the  means  and  opportunity  to  avoid 
the  danger  remain.''-* 


91.  Preferred  vessel  to  keep  her  course. 

— Bentley  v.  Coyne,  4  Wall.  .509.  .512,  18 
L.  Ed.  457;  New  York,  etc.,  Steamship 
Co.  V.  Rumball,  21  How.  372,  384,  16  L,. 
Ed.  144;  The  Elizabeth  Jones,  112  U.  S. 
514.  520,  28  L.  Ed.  812;  St.  John  v.  Paine, 
10  How.  557,  581,  13  L.  Ed.  537;  The  Ann 
Caroline,  2  Wall.  538.  544,  17  L.  Ed.  833; 
Brig  James  Gray  v.  Ship  John  Eraser,  21 
How.    184.    16  L.    Ed.   lOG. 

Where  two  sailing  vessels  were  ap- 
proaching each  other  in  opposite  direc- 
tions, one  close-hauled  to  the  wind,  and 
the  other  with  the  wind  free,  and  the 
vessel,  which  was  close-hauled,  luffed  just 
previous  to  the  collision,  it  was  held  that 
this  was  wrong;  she  should  have  kept  her 
course.  The  Schooner  Catharine  v.  Dick- 
inson.  17   How.    170,   15    L.   Ed.   233. 

92.  When  keeping  course  amounts  to 
error. — While  sailing  vessels  on  the  lar- 
board tack  and  close-hauled  are,  in  gen- 
eral, required  to  keep  their  course,  such 
a  vessel  is  not  justified  in  pertinaciously 
keeping  her  course,  even  though  the  ves- 
sel she  meets  is  on  the  starboard  tack, 
and  with  the  wind  free.  Where  practi- 
cable, such  a  vessel  is  bound  to  take  the 
necessary  precautions  for  avoiding  the 
collision,  although  the  other  vessel  is  act- 
ing wrongfully  in  not  giving  way  in  time. 
The  Sunnyside,  91  U.  S.  208,  223,  23  L. 
Ed.   302. 

The  duty  of  a  vessel  to  keep  her  course 
does  not  permit  her  to  do  so  in  such  a 
way  as  to  bring  about  a  collision  with  a 
vessel  whose  green  light  was  constantly 
receding.  There  is  no  idea  appertaining 
to  keeping  a  course  which  justifies  hold- 
ing to  it  in  such  way  as  to  bring  on  a 
peril.  The  only  principle  inherent  in  it 
is  to  so  act  as  to  enable  the  other  vessel, 
on  whom  the  duty  rests,  to  adopt  with 
success  means  of  getting  out  of  the  way. 
The  Elizabeth  Jones,  112  U.  S.  514.  524, 
•:!^    E.    Ed.    812. 

93.  Statement  of  former  rule  applicable 
to  sailing  vessels  meeting  end  on  or 
nearly  so. — Rev.  Stat..  §  4233.  2d  Ed.,  n. 
817;  The  Maggie  J.  Smith,  123  U.  S.  349. 
353,  31  L,.  Ed.  175;  The  Annie  Lindsley, 
104  U.  S.  185,  26  L.  Ed.  716;  The  De.xter, 
•?3  Wall.  69,  23   L.   Ed.  84;  The  Nichols,  7 
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Wall.  656,  19  L.  Ed.  157;  The  Elizabeth 
Jones.  112  U.  S.  514.  519,  28  L.  Ed.  812; 
The  Johnson,  9  Wall.  146.  153.  19  L.  Ed. 
610;  The  Sunnyside,  91  U.  S.  208,  210,  23 
L.  Ed.  302;  The  Steamer  Oregon  v.  Rocca, 
18   How.   570,   572.   15  L.   Ed.  515. 

Illustrations  of  rule.— Two  schooners 
came  into  collision  on  Chesapeake  Bay, 
by  which  one  was  totally  lost.  When 
within  a  half  mile  of  each  other,  they  were 
approaching  from  opposite  directions,  end 
on,  or  nearly  so.  One  ported  and  the 
other  starboarded.  It  was  held  that  the 
latter,  which  was  lost,  had  violated  the 
rule  of  navigation,  and  therefore  was  in 
fault,  and  that  her  owner  could  not  main- 
tain a  libel  for  damages;  and  the  libel 
filed  by  him  was  accordingly  dismissed. 
The  Dexter.  23  Wall.  69,  23  L.  Ed.  84. 
See,  also.  The  Maggie  J.  Smith,  123  U. 
S.    349,   354,   31    L.    Ed.    175. 

Where  a  brig  and  a  schooner  were  ap- 
proacliing  each  other  on  Long  Island 
Sound,  nearly  end  on.  and  on  courses  in- 
volving risk  of  collision,  and  the  schooner 
put  her  helm  to  port,  and  the  brig  put  hers 
to  starboard,  and  a  collision  resulted,  it 
was  held  that  the  brig  was  liable  for  the 
loss,  the  collision  being  due  to  her  fail- 
ure to  comply  with  the  rule  of  navigation 
requiring  her  to  put  her  helm  to  port. 
The  Annie  Lindslev.  104  U.  S.  185,  26  L. 
Ed.  716.  See,  also,' The  Maggie  J.  Smith. 
123    U.    S.    349,    354,   31    L.    Ed.    175. 

A  schooner  and  a  bark  sailing  on  Lake 
Erie  in  nearly  opposite  directions  came 
into  collision  by  which  the  schooner  was 
sunk.  Each  vessel  was  seen  from  the 
other,  when  two  or  three  miles  apart.  The 
schooner  had  the  wind  free  and  on  her 
starboard  side;  the  bark  was  close-hauled, 
with  the  wind  on  her  port  side.  The  ves- 
sels approached  each  other  on  lines  that 
diverged  not  more  than  half  a  point,  and 
at  a  combined  speed  of  twelve  miles  an 
hour.  Tlie  schooner  starboarded  her 
helm;  the  bark  ported.  On  a  libel  filed 
by  the  owner  of  the  schooner  against  the 
bark,  it  was  held  that  the  schooner  had 
violated  the  rule  of  navigation  in  not 
porting  also,  and  therefore  the  owner  had 
no  claim  for  damages.  The  Nichols,  7 
Wall.  656.  19  L.   Ed.   157. 

94.    When  rule  applicable. — The  Dc.xter, 
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(b)  When  Vessels  Are  Meeting  "End  on." — Sailing  ships  are  "meeting  end 
on,"  when  they  are  approaching  each  other  from  opposite  directions,  or  on  such 
parallel  lines  as  involve  risk  of  collision  on  account  of  their  proximity,  and  when' 
the  vessels  have  advanced  so  near  to  each  other  that  the  necessity  for  precaution 
to  prevent  such  a  disaster  begins,  a  condition  which  always  depends,  to  a  certain 
extent,  upon  the  state  of  the  navigation,  and  the  circumstances  of  the  occasion. ^^ 

(c)  When  Vessels  Are  Meeting  "Nearly  End  on." — Vessels  are  "meeting 
nearly  end  on,"  when  they  are  approaching  from  nearly  opposite  directions,  or  on 
lines  of  approach  substantially  parallel,  and  so  near  to  each  other  as  to  involve 
risk  of  collision.'^*' 

d.  Departure  from  Rule  to  Avoid  Immediate  Danger. — The  rules  to  prevent 
collision  between  sailing  vessels  have  their  exceptions  in  certain  cases,  and  in  such 
cases  a  departure  from  them  in  order  to  avoid  immediate  danger  is  justifiable.^^ 
Thus  they  do  not  apply  where  collision  is  inevitable, '^^  or  where  a  compliance  with 


23  Wall.  69,  23  L.   Ed.  84;  The  Nichols,  7 
Wall.   656,   664,    19    L.    Ed.    157. 

Where  vessels  approaching  are  yet  so 
distant  from  each  other,  or  where  the 
lines  of  approach,  though  parallel,  are  so 
far  apart  as  not  to  involve  risk  of  col- 
lision, that  rule  of  navigation  has  no  ap- 
plication to  the  case.  The  Nichols.  7 
Wall.   656,   664,    19    L.    Ed.    157. 

95.  When  vessels  are  meeting  "end  on." 
—The  Nichols,  7  Wall.  656,  19  L.  Ed.  157; 
The  Annie  Lindsley,  104  U.  S.  185,  26  L. 
Ed.  716;  The  Dexter,  23  Wall.  69,  23  L. 
Ed.     84. 

96.  When  vessels  are  "meeting  nearly 
end  on."— The  Nichols,  7  Wall.  656,  19 
L.   Ed.   157. 

"  'Nearly  end  on,'  as  the  phrase  is  em- 
ploj-ed  in  that  article,  may  doubtless  be 
construed  to  include  cases  where  two 
sailing  ships  are  approaching  from  nearly 
opposite  directions,  or  on  lines  of  ap- 
proach substantially  parallel,  and  so  near 
to  each  other  as  to  involve  risk  of  col- 
lision; but  the  application  of  the  rule  must 
also  be  considered  as  subject  to  the  same 
limitations  and  qualifications  as  the  pre- 
ceding phrase  in  the  same  article.  De- 
cided cases  may  be  found  in  the  English 
admiralty  reports  where  the  attempt  is 
made  to  define,  with  precision,  how  great 
the  variation  may  be  from  opposite  direc- 
tions, or  from  parallel  lines,  and  the  case 
still  be  within  the  eleventh  article;  but 
the  present  case  does  not  necessarily  in- 
volve that  inquiry,  as  the  variation,  in  any 
view  of  the  evidence,  did  not  exceed  half 
a  point  by  the  compass,  which  is  clearly 
insufficient  to  take  the  case  out  of  the 
operation  of  that  article."  The  Nichols, 
7  Wall.  656,   664.  19   L.   Ed.   157. 

Accordingly,  two  sailing  vessels  pur- 
suing, in  the  night  time,  lines  which,  if 
followed,  it  was  probable,  would  bring 
them  into  collision,  were  considered, 
when  but  two  or  three  miles  apart,  as 
''meeting  end  on,  or  nearly  end  on,  so  as 
to  involve  risk  of  collision"  within  the 
meaning  of  the  eleventh  article  above  re- 
ferred to,  their  rate  of  speed  having  been, 
at  the  time,  six  miles  an  hour  each,  and 
their   rate   of   approximation,   therefore,   a 


mile  in  each  five  minutes.  Held,  conse- 
quently, that  the  helms  of  both  vessels 
ought  to  have  been  put  to  port,  as  pro- 
vided for  in  such  contingencies  by  the 
said  article,  so  that  each  might  have 
passed  on  the  port  side  of  the  other.  And 
a  vessel  which,  in  such  circumstances,  put 
her  helm  a  starboard,  and  was  run  down 
and  sunk  by  the  other  vessel,  was  held  to 
have  no  claim  on  her  for  damages.  The 
Nichols.  7  Wall.  656,  657,  19  L.  Ed.   157. 

97.  Departure  from  rules  to  avoid  im- 
mediate danger. — St.  John  v.  Paine,  10 
How.  557.  13  L.  Ed.  537;  Bentley  v.  Coyne, 
4  Wall.  509.  512,  18  L.  Ed.  457;  The  Sunny- 
side,   91   U.    S.   208,   210,   23   L.    Ed.   302. 

These  rules  have  their  exceptions  in 
extreme  cases,  depending  upon  the  spe- 
cial circumstances  of  the  case,  and  in  re- 
spect to  which  no  general  rule  can  be 
laid  down  or  applied.  Either  vessel  may 
find  herself  in  a  position  at  the  time  when 
it  would  be  impossible  to  conform  to 
them,  without  certain  peril  to  herself  or 
a  collision  with  the  approaching  vessel. 
Under  such  circumstances,  the  master 
must  necessarily  be  thrown  upon  the  re- 
sources of  his  own  judgment  and  skill  in 
extricating  his  own  vessel,  as  well  as  the 
vessel  approaching,  from  the  impending 
peril.  These  cases  cannot  be  anticipated, 
and  therefore  cannot  be  provided  for  by 
any  fixed  regulation.  They  can  only  be 
examined,  and  the  management  of  the 
vessel  approved  or  condemned,  as  the 
case  may  arise.  St.  John  v.  Paine,  10 
How.   557,   13   L.   Ed.   537. 

98.  Collision  inevitable. — The  rules  of 
navigation  mentioned  do  not  apply  to  a 
vessel  required  to  keep  her  course  after 
the  approach  of  the  advancing  vessel  is 
so  near  that  the  collision  is  inevitable.  An 
error  committed  by  these  in  charge  of  a 
vessel  under  such  circumstances,  if  the 
vessel  is  otherwise  without  fault,  will  not 
impair  her  right  to  recover  for  the  in- 
juries occasioned  by  the  collision,  for 
the  reason  that  those  who  put  the  vessel 
in  that  peril  are  chargeable  v/ith  the  er- 
ror, and  must  answ?--  fcr  the  consequences 
which  it  occasions.  Rentley  z>.  Coyne,  4 
Wall.    509,   512,   18    L.    Ed.    457. 
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them  would  tend  to  cause  collision.''^ 

4.  Overtaking  Vessels. — a.  Duty  of  Overtaking  Vessel  to  Keep  Out  of  Way. 
— Every  vessel  overtaking  another  must  keep  out  of  the  way  of  the  overtaken 
vessel.^  But  where  the  overtaken  vessel  cannot  be  seen  because  of  darkness  of 
the  night,  the  overtaking  vessel  cannot  be  held  at  fault  for  failure  to  keep  out 
of  her  way. 2 

b.  What  Are  Overtaking  Vessels. — Ever ,  vessel  coming  up  with  another  vessel 
from  any  direction  more  than  two  points  abaft  her  beam,  that  is,  in  such  a  posi- 
tion, with  reference  to  the  vessel  which  she  is  overtaking  that  at  night  she  would 
be  unable  to  see  either  of  that  vessel's  side  lights,  is  an  overtaking  vessel;  and 
no  subsequent  alteration  of  the  bearing  between  the  two  vessels  will  make  the 
overtaking  vessel  a  crossing  vessel  within  the  meaning  of  the  rules,  or  relieve  her 
of  the  duty  of  keeping  clear  of  the  overtaken  vessel  until  she  is  finally  past  and 
clear,  and  as,  by  day,  the  overtaking  vessel  cannot  always  know  with  certainty 
whether  she  is  forward  of  or  abaft  this  direction  from  the  other  vessel,  she  should, 
if  in  doubt,  assume  that  she  is  an  overtaking  vessel  and  keep  out  of  the  way.^ 

c.  Duty  of  Overtaken  Vessel  to  Keep  Her  Course  and  Speed. — A  vessel  being 
overtaken  by  another,  must  keep  her  course  and  speed,^  and  the  overtaking  vessel 
has  a  right  to  rely  on  her  doing  so  and  to  manoeuvre  accordingly.^^ 


99.  Where  compliance  with  rules  would 
cause  collision. — If  two  sailing  ships  are 
meeting  nearly  end  on,  so  as  to  involve 
risk  of  collision,  the  lines  of  approach  be- 
ing parallel,  and  the  approaching  vessels 
are  each  to  the  starboard  of  the  other, 
the  effect  of  porting  the  helms  of  the  vcs 
sels  would  be  to  render  a  collision  more 
probable  and  in  such  case  it  would  seem 
that  the  rule  does  not  apply.  The  Sunny- 
side,  91  U.   S.   208,  210.  2.3   L.   Ed.  302. 

1.  Duty  of  overtaking  vessel  to  keep 
out  of  way. — Art.  24.  act  of  Aug.  19, 
1890  (26  Stat.  327);  Whitridge  v.  Dill,  23 
How.  448,  16  L.  Ed.  .581;  The  Steamer 
Cayuga  v.  Hoboken  Land,  etc.,  Co.,  14 
Wall.  270,  277.  20  L.  Ed.  828;  The  Grace 
Girdler,  7  Wall.  196,  19  L.  Ed.  113;  The 
Great  Republic.  23  Wall.  20,  32.  23  L.  Ed. 
55;  Hutchinson  v.  The  Northficld,  154  U. 
S.  629,  24  L.  Ed.  680;  The  Columbia.  10 
Wall.  246,  19  L.  Ed.  890;  The  Morning 
Light,  2  Wall.  550,  17  L.  Ed.  862;  The 
Abbotsford,  98  U.  S.  440,  446,  25  L.  Ed. 
168;  The  Spray,  12  Wall.  366,  368.  20  L. 
Ed.  286;  The  Sufifolk  County,  9  Wall.  651, 
19  L.  Ed.  753. 

Where  a  vessel  astern,  in  an  open  sea 
and  in  good  weather,  is  sailing  faster 
than  the  one  ahead,  and  pursuing  the  same 
general  direction,  if  both  vessels  are 
close  hauled  on  the  wind,  the  vessel 
astern,  as  a  general  rule,  is  bound  to  give 
way,  or  to  adopt  the  necessary  precau 
tions  to  avoid  a  collision.  Whitridge  v. 
Dill,  23  How.  448,  16  L.  Ed.  581;  The 
Steamer  Cayuga  v.  Hoboken  Land,  etc., 
Co..  14  Wall.  270,  277,  20  L.  Ed.  828;  The 
Grace  Girdler,  7  Wall.  196,  19  L.  Ed.  113; 
The  Great  Republic,  23  Wall.  20,  32,  23 
L.  Ed.  55;  Hutchinson  v.  The  Northficld, 
154  U.  S.  629,  24  L.  Ed.  680;  The  Colum- 
bia.   10    Wall.    246,    19    L.    Ed.    890. 

A  large  and  fast  sailing  steamer  is 
bound  to  act  cautiously  when  overtaking 
and  getting  near  to  a  small  and  slow  one; 


and  a  collision  having  occurred  between 
two  steamers  of  this  sort,  a  minor  fault 
of  the  small  and  slow  steamer  was  held 
not  to  make  a  case  for  division  of  dam- 
ages where  such  fault  bore  but  a  little 
proportion  to  many  faults  of  the  large 
and  fast  one.  The  Great  Republic,  23 
Wall.   20,   23   L.    Ed.   55. 

The  precautions  against  danger,  of 
necessity,  in  any  case,  rest  to  a  greater 
extent  upon  the  boat  in  the  rear  than 
upon  the  boat  in  advance,  and  this  is 
eminently  true  of  a  large  and  fast  steamer 
following  a  small  and  slow  boat.  The 
Great  Republic,  23  Wall.  20,  32,  23  L.  Ed. 
55;  Whitridge  v.  Dill,  23  How.  448.  454, 
16    L.    Ed.    581. 

2.  Darkness  as  excuse  for  failure  to 
keep  out  of  way. — The  Morning  Light.  2 
Wall.  550,  17   L.   Ed.  sr.rj. 

3.  What  are  overtaking  vessels. — Art. 
24,    act    of    Aug.   19,   1S90     (-20    Stat.    327). 

Where  two  steamers  were  crossing  or 
running  on  intersecting  lines  the  case  is 
not  in  general  affected  by  the  compara- 
tive speed  of  the  two  vessels,  nor  by  the 
fact  that  the  one  or  the  other  was 
slightly  ahead  when  the  necessity  for  pre- 
caution commenced,  and  the  rule  as  to 
overtaking  vessels  does  not  apply.  The 
Steamer  Cayuga  v.  Hoboken  Land,  etc., 
Co.,    14   Wall.   270.   275,   20    L.    Ed     S:3S 

4.  Duty  of  overtaken  vessel  to  keep  her 
course  and  speed. — Hutchinson  v.  The 
Northficld,  154  U.  S.  629.  24  L.  Ed.  6S.); 
The  Steamer  Cayuga  v.  Hoboken  Land, 
etc.,  Co..  14  Wall.  270,  20  L.  Ed.  828;  The 
Grace  Girdler,  7  Wall.  196,  19  L.  Ed.  113 
(sudden    luffing   of    overtaken    vessel). 

5.  Right  to  rely  on  performance  of 
duty. — Hutchinson  v.  The  Northficld,  154 
U.  S.  629,  24  L.  Ed.  680;  The  Steamer 
Cavuga  7'.  Hoboken  Land,  etc.,  Co.,  14 
Wall.  270,  20  L.  Ed.  828. 

Where  a  ferry  boat  was  proceeding 
with  a  tug  and  tow  on  her  starboard  bow, 
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5.  Duty  of  Steam  Vessel  to  Slacken  Speed,  Stop  and  Reverse — a.  State- 
ment of  Rule. — Every  steam  vessel  which  is  directed  by  the  rules  to  keep  ou.t  oi 
the  way  of  another  vessel  must,  on  approaching  her,  if  necessary,  slacken)  her 
speed  or  stop  or  reverse.*' 

b.  When  Rule  Applicable — (1)  In  General. — A  steam  vessel  must  slaicken 
speed  or  stop  when  in  the  presence  of  danger  J  While  a  steamer  approaching  an- 
other vessel,  in  plain  view,  must  stop  in  time  to  avoid  collision,^  it  is  not  Itlie  law 
that  a  steamer  must  slacken  her  speed  the  instant  she  comes  in  sight  of  ainother 
vessel,  no  matter  in  what  direction  it  may  be,  but  the  necessity  of  slowing  tip  only 
exists  where  there  is  danger  of  collision.^ 

(2)  When  Slounn<g  Up  Would  Result  in  Collision. — The  duty  to  slacken 
speed  manifestly  does  not  apply  where  the  effect  would  be  to  carry  a  steamer 
bodily  down  the  current  upon  another  vessel  which  is  trying  to  avoid  her.^*^ 

(3)  Failure  of  Oilier  Vessel  to  Anszver  Sigjials. — Where  two  vessels  are  meet- 
ing each  other  in  a  narrow  channel  and  one  signals  to  the  other  her  desire  to  pass 


the  two  vessels  keeping  their  courses  for 
sometime,  when  the  tug  came  to  full  stop, 
and  the  ferryboat  collided  with  the  tow, 
it  was  held  that  the  ferryboat  was  not  in 
fault,  having  a  right  to  rely  on  the  tug 
keeping  its  course  and  speed.  Hutchin- 
son c'.  The  Northfield,  154  U.  S.  6r29,  24 
L.    Ed.   680. 

6.  Statutory  provision  requiring  steam 
vessel  to  slow  up,  stop  and  reverse. — Art. 
23.   act   of  August   19,   1S90    (26   Stat.   327). 

This  provision  in  the  act  of  1885  (art. 
18)  was  as  follows:  "Every  steamship, 
when  approaching  another  ship  so  as  to 
involve  risk  of  collision,  shall  slacken  her 
speed,  or  stop  and  reverse,  if  necessary." 
The  Blue  Jacket.  144  U.  S.  371,  388,  36 
L.  Ed.  469;  The  New  York,  175  U.  S.  187, 
206,  44  L.  Ed.  126;  The  Umbria,  166  U. 
S.  404,  412,  41  L.  Ed.  1053;  The  Albert 
Dumois.  177  U.  S.  240,  254,  44  L.  Ed.  751; 
The  Britannia,  153  U.  S.  130,  138,  38  L. 
Ed.    660. 

And  the  act  of  1864  (art.  16)  was  in  the 
following  words:  "Every  steam  vessel, 
when  approaching  another  vessel,  so  as 
to  involve  risk  of  collision,  shall  slacken 
her  speed,  or,  if  necessary,  stop  and  re- 
verse; and  every  steatn  vessel  shall,  when 
in  a  fog,  go  at  a  moderate  speed."  The 
Nacoochee,  137  U.  S.  330,  338.  34  L.  Ed. 
687;  The  Adriatic,  107  U.  S.  512,  514,  27 
L.  Ed.  497;  The  Free  State,  91  U.  S.  200. 
23  L.  Ed.  299;  The  Sea  Gull.  23  Wall. 
165,  174,  23  L.  Ed.  90;  The  Colorado,  91 
U.  S.  692,  701,  23  L.  Ed.  379;  The  Fair- 
banks. 9  Wall.  420,  421,  19  L.  Ed.  708; 
The  Morning  Light,  2  Wall.  550,  558,  17 
L.    Ed.    862. 

7.  Presence  of  danger. — The  Martello. 
353  U.  S.  64,  71.  38  L.  Ed.  637;  The  New 
York,   175  U.   S.   187.  207,  44  L.   Ed.   126. 

"The  lesson  that  steam  vessels  must 
stop  their  engines  in  the  presence  of  dan- 
ger, or  even  of  anticipated  danger,  is  a 
hard  one  to  learn,  but  the  failure  to  do  so 
has  been  the  cause  of  the  condemnation 
of  so  many  vessels  that  it  would  seein 
that  these  repeated  admonitions  must  ulti- 


mately have  some  effect."  The  New  York, 
175   U.   S.   187,  207,   44  L.   Ed.   126. 

In  fog  or  thick  weather. — See  post, 
"Special  Precautions  Required  in  Fog  or 
Thick    Weather,"    III.    D. 

8.  Duty  to  stop  in  order  to  avoid  col- 
lision with  vessel  in  sight. — Steamers  are 
bound  to  reduce  their  speed  to  such  a  rate 
as  will  enable  them  to  stop  in  time  tc 
avoid  a  collision  after  an  approaching 
vessel  comes  in  sight,  provided  such  ap- 
proaching vessel  is  herself  going  at  the 
moderate  speed  required  by  law.  The 
Chattahoochee,  173  U.  S.  540,  548,  43  L. 
Ed.  801;  Chamberlain  v.  Ward,  21  How. 
548,    16   L.    Ed.   211. 

Steam  vessels  meeting  sailing  vessels 
in  narrow  channel. — A  steamer  is  in  fault 
for  not  slackening  her  speed,  on  meeting 
a  fleet  of  sailing  vessels  in  a  narrow  chan- 
nel of  the  river,  she  then  going  at  the 
rate  of  from  eight  to  ten  knots  the  hour. 
Newton  V.  Stebbins,  10  How.  586,  13  L. 
Ed.   551. 

9.  Necessity  for  stopping  dependent  on 
danger  of  collision. — The  Free  State.  91 
U.  S.  200,  206,  23  L.  Ed.  299;  The  Poto- 
mac. 8  Wall.  590,  19  L.  Ed.  511;  William- 
son V.  Barrett,  13  How.  101,  14  L.  Ed.  68. 

It  is  not  the  rule  of  law,  under  the  six- 
teenth of  the  articles  enacted  by  congress 
to  avoid  collisions,  when  a  steam  vessel  is 
approaching  another  vessel,  and  where  a 
collision  may  be  produced  by  a  departure 
of  the  latter  form  from  the  rules  of  navi- 
gation, that  the  former  vessel  is  bound  to 
slacken  her  speed,  or  stop  and  reverse. 
Each  vessel  may  assume  that  the  other 
will  reasonably  perform  its  duty  under  the 
laws  of  navigation;  and  if,  upon  this  as- 
sumption, there  could  be  no  collision,  the 
case  under  the  sixteenth  article  does  not 
arise.  The  steamer  is  not  bound  to  take 
measures  to  avoid  a  collision  until  some 
danger  of  collision  is  present.  The  Free 
State.  91  U.  S.  200,. 23  L.  Ed.  299. 

10.  When  slowing  up  would  result  in 
collision.— The  Breakwater,  155  U.  S.  252, 
264,  39   L.  Ed.   139. 
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to  the  starboard,  which  signals  are  not  answered,  it  is  the  duty  of  the  former  to 
stop  until  the  course  of  the  approaching  vessel  is  ascertained.^^ 

(4)  Improper  Answer  of  Signals  by  Other  Vessel. — If,  when  two  steam  ves- 
sels are  approaching  each  other,  the  signals  of  one  are  improperly  answered  by 
the  other,  it  is  the  duty  of  the  former  to  slacken  speed  and  stop  until  the  proper 
signals  are  given,  answered  and  understood. ^2  Thus,  if,  instead  of  answering  a 
signal  properly,  an  approaching  vessel  gives  what  is  known  as  a  cross  signal — ■- 
that  is,  answers  one  whistle  with  two,  or  two  with  one — it  is  the  duty  of  the  first 
vessel  to  stop  until  the  course  of  the  approaching  vessel  is  understood.^-* 

(5)  Inability  to  Discover  Character  of  Object  Seen  Ahead. — Where  a  steamer 
approaches  an  object  at  night,  and  the  captain  is  uncertain  what  it  is,  he  should 
slacken  his  speed.  If  he  does  not  take  this  precaution,  his  vessel  will  be  respon- 
sible in  case  of  a  collision  with  another  vessel. ^^ 

(6)  Inability  to  Ascertain  Position  or  Course  of  Other  Vessel. — If  a  steamer 
be  approaching  another  vessel,  whose  position  or  movements  are  uncertain,  she 
is  bound  to  stop  until  her  course  be  ascertained  with  certainty. i" 


11.  Failure   of   other   vessel   to    answer 

signals.— The  New  York,  175  U.  S.  187,  44 
L.  Ed.  126,  citing  The  Steamer  Louisiana 
V.  Fisher,  21  How.  1,  16  L.  Ed.  29;  Cham- 
berlain V.  Ward,  21  How.  548,  16  L.  Ed. 
211;  Nelson  v.  Leland,  22  How.  48.  16  L. 
Ed.  269;  The  Martello,  153  U.  S.  64.  38  L. 
Ed.  638;  The  Teutonia,  23  Wall.  77,  23  L. 
E<i.  44. 

12.  Improper  answer  of  signals  by 
other  vessels. — The  Albert  Dumois,  177  U. 
S.  240,  253,  44  L.  Ed.  751;  The  Victory, 
168  U.  S.  410,  422,  42  L.   Ed.  519. 

The  third  rule  of  the  supervising  in- 
spectors requires  that  "if,  when  steamers 
are  approaching  each  other,  the  pilot  of 
either  vessel  fails  to  understand  the  course 
or  intention  of  the  other,  whether  from 
signals  being  given  or  answered  erro- 
neously, or  from  other  causes,  the  pilot 
so  in  doubt  shall  immediately  signify  the 
same  by  giving  several  short  and  repeated 
blasts  of  the  steam  whistle;  and  if  the  ves- 
sels shall  have  approached  within  half  a 
mile  of  each  other,  both  shall  be  imme- 
diately slowed  to  a  speed  barely  sufficient 
for  steerageway  until  the  proper  signals 
are  given,  answered  and  understood,  or 
until  the  vessels  shall  have  passed  each 
other."  The  Albert  Dumois.  177  U.  S.  240, 
253,  44  L.  Ed.  751. 

13.  Duty  to  stop  upon  "cross  signals" 
by  approaching  vessel. — The  Albert  Du- 
mois, 177  U.  S.  240,  253,  44  L.  Ed.  751. 

By  the  third  rule  of  the  supervising  in- 
spectors, vessels  approaching  each  other 
from  opposite  directions  are  forbidden  to 
use  "cross  signals,"  and  in  all  cases,  and 
under  all  circumstances,  a  pilot  receiving 
either  of  the  whistle  signals  provided  in 
rules,  which  for  any  reason  he  deems  in- 
judicious to  comply  with,  instead  of  an- 
swering with  a  cross  signal,  must  at  once 
observe  the  provisions  of  this  rule.  The 
Albert  Dumois,  177  U.  S.  240,  253,  44  h. 
Ed.   751. 

Where  two  steam  vessels  met  upon  the 
Mississippi  river,  the  ascending  vessel 
proceeding  at   the   rate   of  nine   miles    an 


hour  and  the  descending  vessel  at  the  rate 
of  twenty  miles  an  hour,  and  the  descend- 
ing vessel  blew  one  blast  of  the  whistle 
indicating  her  intention  of  passing  on  the 
port  side  of  the  other  and  which  signal 
was  answered  by  two  blasts  by  the  ascend- 
ing vessel,  which  immediately  thereafter 
starboarded  her  helm,  it  was  held  that 
tlie  descending  vessel  was  in  fault  for  not 
reversing  her  engine,  slowing  up  and  stop- 
ping as  soon  as  she  observed  the  faulty 
manoeuvre  of  the  ascending  vessel.  The 
Albert  Dumois.  177  U.  S.  240,  44  L.  Ed. 
751.  See.  also.  The  Victory,  1G8  U.  S. 
410,  422,  42  L.   Ed.  519. 

14.  Inability  to  discover  character  of 
object  seen  ahead. — The  Steamer  Louis- 
iana 7'.   iMslicr,  21    How.  1,  16  L.   Ed.  29. 

15.  Inability  to  ascertain  position  or 
course  of  other  vessel. — The  New  York 
175  U.  S.  1X7,  201,  44  L.  Ed.  126;  The 
Steamer  Louisiana  v.  Fisher,  21  How.  1, 
16  L.  Ed.  29;  Chamberlain  v.  Ward,  21 
How.  548.  16  L.  Ed.  211;  Nelson  v.  Le- 
land, 22  How.  48,  16  L.  Ed.  269;  The  Mar- 
tello, 153  U.  S.  64,  38  L.  Ed.  637;  The 
Teutonia,  23  Wall.  77,  23  L.  Ed.  44;  The 
Albert  Dumois,  177  U.  S.  240.  253.  44  L. 
Ed.  751;  The  Hypodame,  6  Wall.  216,  18 
L.  Ed.  794;  The  Manitoba.  122  U.  S.  97, 
30   L.   Ed.   1095. 

Where  a  steam  vessel  navigating  a  nar- 
row channel  at  night  makes  out  the  wliile 
light  at  the  foremast  head  of  another 
steam  vessel,  but  is  unable  to  see  the  col- 
ored lights  of  the  other  steamer,  it  is  her 
duty  to  stop  until  she  makes  them  out  or 
otherwise  determines  the  identity  or 
course  of  the  approaching  vessel.  The 
New  York,  175  U.  S.  187,  44  L.  Ed.  126. 

Where  a  steamer  proceeding  up  a  river 
was  at  least  three  hundred  yards  below 
the  flat  boat,  when  she  saw  its  light  ahead. 
it  was  held  that  the  master,  in  the  use  uf 
ordinary  caution,  should  have  stopped  h  -> 
boat  at  once,  and  reversed  her  wheels,  un- 
til the  locality  of  the  light  was  clearly  as- 
certained. "It  is  no  e.xcusc,"  said  tho 
court,    "that    he    mistook   the    light   for   a 
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(7)  Improper  Manoeuvre  by  Other  Vessel. — If  two  steamers  are  approaching 
each  other  and  one  of  them  makes  an  improper  manoeuvre,  so  as  to  involve  risk 
of  colHsion,  it  is  the  duty  of  the  other  to  slacken  speed,  stop  or  reverse  if  neces- 
sary to  avoid  colHsion,  and  it  can  be  done  without  danger. ^^ 

(8)  /;/  Fog  or  Thick  Weather.— See  post,  "Special  Precautions  Required  in 
Fog  or  Thick  Weather,"  III,  D. 

c.  Faulty  Construction  as  Excuse  for  Failure  to  Stop. — The  faulty  construc- 
tion of  a  slearn  vessel  is  no  excuse  for  her  failure  to  stop  and  reverse,  but  rather 
a  reason  why  she  should  proceed  only  at  a  moderate  speed. i" 

d.  Which  of  Two  Approaching  Steamers  Must  Stop. — Where,  in  order  to 
avoid  a  collision  between  two  vessels  propelled  by  steam,  one  going  with  and 
the  other  against  the  tide,  it  is  conceded  that  one  should  stop,  it  is  the  duty  of 
the  vessel  proceeding  against  the  tide  to  do  so,  as  her  movements  can  be  con- 
trolled with  less  difficulty  than  those  of  the  other  vessel. ^^ 

6.  Speed — a.  Steam  Vessels. — While  it  may  be  a  matter  of  convenience  that 
steam  vessels  should  proceed  with  great  rapidity,  the  law  will  not  justify  them 
in  proceeding  with  such  rapidity,  if  the  property  and  lives  of  other  persons  are 
thereby  endangered. ^'^  When  there  is  danger  of  collision,  steam  vessels  are  re- 
quired to  navigate  with  great  caution  and  to  proceed  at  a  moderate  speed, 20  and 


place  of  landing.  The  commander  cannot 
lessen  his  responsibility  by  alleging  his 
mistake.  He  is  bound  to  make  no  mis- 
take, for  it  is  his  duty  to  stop  his  boat 
where  he  doubts,  until  he  ascertains  the 
facts.  Had  this  been  done,  the  collision 
could  not  have  occurred.  He  could  have 
backed  his  boat,  until  he  avoided  the  flat 
boat.  In  not  having  done  this,  the 
steamer  was  in  fault,  and  the  damages 
must  be  divided  between  the  two  boats, 
and  also  the  costs."  Nelson  v.  Leland, 
22  How.  48,  55,  16  L.  Ed.  269. 

Two  steam  vessels,  A  and  B  were  mov- 
ing on  nearly  parallel,  opposite,  but 
slightly  converging  lines,  which  fact  was 
apparent  to  the  officers  of  both  vessels. 
The  B  ported  her  wheel,  displaying  her 
red  light  to  the  A,  and  suddenly  sheered 
across  the  course  of  the  A  so  as  to  ren- 
der it  uncertain  as  to  what  were  the  in- 
tentions of  those  in  charge  of  her.  Nei- 
ther of  the  vessels  sounded  any  signal  of 
the  whistle  indicating  the  side  which  it  de- 
sired or  intended  to  take,  nor  did 
either  of  them  reverse  its  engine 
or  slacken  its  speed  until  the  col- 
lision was  inevitable.  It  was  held 
that  while  the  A  was  in  fault  for  sheering 
across  the  course  of  the  B,  the  B  was  also 
in  fault  for  not  indicating  her  course  by 
her  whistle  and  not  slowing  up  and  in  fail- 
ing to  reverse  her  engine  until  it  was  too 
late  to  accomplish  anvthing  therebv.  The 
Manitoba,  122  U.  S.  97,  30  L.  Ed.  1095. 

When  a  steam  vessel  proceeding  in  the 
■dark  hears  a  hail  before  it  from  some 
source  which  it  cannot  or  does  not  see,  it 
is  the  duty  of  the  steam  vessel  instantly  10 
stop  and  reverse  her  engine;  not  simply 
to  "slow."  The  Hypodame,  6  Wall.  216, 
18  L.  Ed.  794. 

16.  Improper  manoeuvre  by  other  ves- 
sel.—The  Connecticut,  103  U.  S.  710,  26  L. 
Ed  467;  The  E.  A.  Packer,  140  U.  S.  360, 
•369     35   L.   Ed.    453;   The   Albert   Dumois, 


177  U.  S.  240,  253,  44  L.  Ed.  751. 

Where  two  steamers  are  meeting  each 
other  in  a  channel  so  that  they  could  pass 
each  other  in  safety  port  to  port  provided 
each  of  them  kept  her  course,  and  one  of 
them  changes  her  course  so  that  she  ob- 
structs the  passage  of  the  other,  but  fails 
to  signal  the  other  that  she  wishes  her  to 
go  to  the  starboard,  until  after  the  ma- 
noeuvre is  made,  the  other  vessel  should 
stop  her  engine  as  soon  as  the  signal  is 
made  in  order  to  avoid  a  collision.  The 
Connecticut,   103  U.   S.  710,  26  L.   Ed.  467. 

If  the  officer  in  charge  of  a 
steamer  is  satisfied  that  the  signals  of  an- 
other steamer,  and  her  apparent  star- 
boarding, are  an  error  involving  risk  of 
collision  it  is  his  duty  to  slacken  speed 
before  crossing  her  bows,  and  if  neces- 
sar3%  to  stop,  or  even  to  reverse,  if  it 
could  be  done  without  danger.  The  E.  A. 
Packer,   140  U.   S.  360,  369,   35   L.   Ed.  453. 

Where  two  vessels  are  meeting  end  on 
or  nearly  end  on,  under  the  18th  rule,  the 
faulty  movement  of  starboarding  by  one 
does  not  absolve  the  other  from  the  obli- 
gation of  rule  21.  which  requires  that 
"every  steam  vessel,  when  approaching 
another  vessel,  so  as  to  involve  risk  of 
collision,  shall  slacken  her  speed,  or,  if 
necessary,  stop  and  reverse."  The  Albert 
Dumois.   177   U.   S.  240,  254,   44   L.    Ed.   751. 

17.  Faulty  ccnstruction  no  excuse  for 
failure  of  steamer  to  stop  and  reverse. — 
The  Albert  Dumois,  177  U.  S.  240,  44  L. 
Ed.  751. 

18.  Which  of  two  approaching  steam- 
ers must  stop.— The  Galatea,  92  U.  S.  439, 
23  D.   Ed.  727. 

19.  Speed  of  steam  vessels  in  general. — 
Newton  7'.  Stebbins.  10  How.  5S6,  606,  13 
L.  Ed.  551 ;  McCready  v.  Goldsmith,  18 
How.   80,  91,  15  L.   Ed.  288. 

20.  Great  caution  required  of  steamer. — 
The  Colorado.  91  U.  S.  692,  701,  23  L.  Ed. 
379;    Newton    v.    Stebbins,    10    How.    586, 
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this  is  particularly  true  of  steamers  proceeding  on  a  dark  night. 21  It  is  a  ques- 
tion of  fact,  in  each  particular  case,  whether  the  speed  was  excessive  or  not,^^ 
and,  in  determining  that  question,  the  locality,  the  hour,  the  state  of  the  weather, 
and  all  the  circumstances  of  the  occasion,  are  to  be  fully  considered. ^^ 

b.  Sailing  Vessels. — Sail  vessels  proceeding  on  their  voyage  in  an  open  sea, 
although  it  is  dark,  may  proceed  at  the  usual  rate  of  speed,  observing  all  the 
ordinary  rules  of  navigation,  and  with  such  additional  care  and  precaution  as 
experienced  and  prudent  navigators  usually  employ  under  similar  circumstances,^^ 
but  they  should  never  hazard  an  extraordinary  press  of  sail,-^  and  in  case  of 
unusual  darkness,  it  may  be  reasonable  to  require  them  when  navigating  in  a 
narrow  pathway,  where  they  are  liable  to  meet  other  vessels,  to  shorten  sail  if 
the  wind  and  weather  will  permit.^^ 

7.  Navigation  of  Harbors  and  Narrow  Channels — a.  Care  Required. — 
Steamers  navigating  in  crowded  harbors  or  channels  must  be  managed  with  great 
caution  and  with  a   strict  regard  to  the  rules  of  navigation. 2"     Ordinary  care, 


606,  13  L.  Ed.  551;  Rogers  v.  The  Steamer 
St.  Charles.  19  How.  108,  111,  15  L.  Ed. 
563;  The  Nacoochee,  137  U.  S.  330,  34  L. 
Ed.  687;  The  Pennsylvania,  19  Wall.  125, 
23  L.  Ed.  148. 

21.  Steamer  proceeding  on  dark  night. 
— Steamboat  New  York  v.  Rea,  18  How. 
223,  15  L.  Ed.  359;  The  Colorado,  91  U.  S. 
692,  701,  23  L.  Ed.  379;  Newton  v.  Steb- 
bins,  10  How.  586.  006,  13  L.  Ed.  551; 
Rogers  v.  The  Steamer  St.  Charles,  19 
How.   108,   111,   15   L.  Ed.  563. 

Eight  knots  in  harbor  on  dark  night. — 
Where  a  vessel  was  lying  at  anchor  in  the 
port  of  New  York,  and  a  steamer  came 
down  the  Hudson  River  with  wind  and 
tide  in  her  favor,  and  also  having  several 
heavily  loaded  barges  fastened  on  each 
side  of  her,  and  came  into  collision  with 
the  vessel  which  was  lying  at  anchor,  it 
was  a  gross  fault  in  the  steamboat  to  pro- 
ceed, at  night,  on  her  way  with  a  speed  of 
from  eight  to  ten  miles  per  hour.  Steam- 
boat New  York  v.  Rea,  18  How.  223.  15 
L.  Ed.  359. 

22.  Excessiveness  of  speed  a  question 
of  fact.— The  Colorado,  91  U.  S.  692,  701, 
23  L.  Ed.  379.  citing  Newton  v.  Stebbins, 
10  How.  586,  606,  13  L.  Ed.  551;  Rogers  v. 
The  Steamer  St.  Charles,  19  How.  108, 
111,  15  L.  Ed.  563;  McCready  v.  Gold- 
smith. 18  How.  89,  15  L.  Ed.  288. 

23.  Mode  of  determining  whether  speed 
excessive. — The  Colorado.  91  U.  S.  692, 
701,  23  L.  Ed.  379,  citing  Newton  v.  Steb- 
bins, 10  How.  586,  606,  13  L.  Ed.  551; 
Rogers  v.  The  Steamer  St.  Charles,  19 
How.  108,  111,  15  L.  Ed.  563;  McCready 
V.  Goldsmith,  18  How.  89,  15  L.  Ed.  288. 

24.  Right  to  proceed  at  usual  rate  of 
speed. — The  Morning  Light.  2  Wall.  550, 
559.   17   L.    Ed.   862. 

As  a  general  rule,  there  is  no  obligation 
on  a  sailing  vessel  proceeding  on  her  voy- 
age to  shorten  sail  or  lie  to  because  the 
night  is  so  dark  that  an  approaching  ves- 
sel cannot  be  seen.  The  Morning  Light, 
2  Wall.  550.  17  L.   Ed.   862. 

25.  Sailing  vessels  not  to  hazard  an  ex- 
traordinary press  of  sail. — The  Mnrning 
Light,  2  Wall.  550,  559,  17  L.  Ed.  862. 


26.  Duty  to  shorten  sail  when  in  path- 
way of  other  vessels  on  dark  night. — The 
Morning  Light,  2  Wall.  550,  559,  17  L.  Ed. 
862. 

Steamers  navigating  in  thoroughfares  are 
always  required,  whenever  the  darkness 
is  such  that  it  is  impossible  or  diflicult  to 
see  approaching  vessels,  "to  slow"  their 
engines  or  even  to  stop  or  back,  accord- 
ing to  the  circumstances,  and  no  reason  is 
perceived  why  the  principle  of  the  rule 
in  that  behalf  may  not  be  be  applied  in  a 
qualified  sense  to  sail  vessels  where  they 
are  navigating  in  crowded  thoroughfares, 
and  when  the  darkness  is  so  intense  that 
vessels  ahead  cannot  be  seen.  The  Morn- 
ing Light.  2  Wall.  550,  558,  17  L.  Ed.  802. 

27.  Care  required  in  general. — The 
Johnson,  9  Wall.  146,  19  L.  Ed.  610;  The 
Britannia.  153  U.  S.  130,  150,  38  L.  Ed. 
060;  The  Nevada,  100  U.  S.  154,  158.  27  L. 
Ed.  149;  The  Breakwater,  155  U.  S.  252. 
202,  39  L.  Ed.  139;  The  Favorita,  18  Walk 
598,  001,  21  L.  Ed.  856;  City  of  Paris,  9 
Wall.  634,  19  L.  Ed.  751;' The  Merrimac, 
14  Wall.  199,  20  L.  Ed.  873;  Culbertson 
V.  Shaw.  18  How.  584,  15  L.   Ed.  493. 

Going  between  vessels. — A  steamer  pro- 
ceeding in  a  harbor  should  not  enter  a 
narrow  track  between  two  vessels  without 
being  very  careful  first  to  see  that  her 
passage  would  involve  no  danger  to  any 
approaching  vessel  in  transit.  City  of 
Paris,  9  Wall.  634,  19  L.   Ed.  751. 

A  steamship  of  2,000  tons  having  a  tug, 
each  of  500  tons,  on  each  side,  condemned 
as  guilty  of  a  rash  act  of  sailing  in  a 
place  from  70  to  75  feet  wide,  which  was 
little  or  no  more  than  the  width  of  the 
ship  and  tugs  abreast,  between  a  buoy 
which  indicated  an  entire  obstruction  of 
navigation,  and  a  ship  aground  with  a 
steanitug  on  each  side.  The  Merrimac,  14 
Wall.   199,  20  L.   Ed.   873. 

Going  to  dock  by  unusual  route. — A 
vessel  entering  a  harbor  and  proceeding 
to  her  dock  by  an  unusual  route  is  bound 
to  take  more  than  ordinary  precautions, 
but  if  she  takes  proper  precautions, 
she  is  not  liable  for  a  collision  merely  be- 
cause she  took  the  unusual  route.  The 
Java,  14  Wall.  189,  20  L.  Ed.  834. 
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under  such  circumstances  is  not   sufficient.-^ 

b.  Duty  as  to  Signals. — Steamers  navigating  harl)ors  must  indicate  a  proposed 
manoeuvre  on  their  part  by  a  proper  signal,  and  must  know  that  it  is  heard  and 
understood,  before  attempting  to  execute  it.-" 

c.  Duty  as  to  Lookouts. — Vessels  navigating  crowded  harbors  must  be  vigilant 
with  respect  to  lookouts.-^^ 

d.  Duty  to  Stop  and  Reverse. — Where  a  steamer  is  navigating  harbors  or  chan- 
nels and  danger  of  collision  becomes  imminent,  they  should  stop  and  reverse  as 
soon  as  possible.^^ 

e.  Right  of  Steamers  to  Use  Propeller  in  Crowded  Harbor. — Indeed  the  mere 
use  of  her  propellers  by  a  large  ocean  steamer  in  a  crowded  harbor  or  thorough- 
fare, may,  under  certain  circumstances,  amount  to  negligence.-'^^ 

f.  Speed  and  Control. — A  steam  vessel  entering  or  sailing  in  a  crowded  harbor 
where  there  are  vessels  at  anchor  and  in  motion,  must  not  move  at  a  headway 
not  entirely  controllable,^^  and,  on  the  other  hand,  she  must  keep  up  her  steam 


28.  Ordinary  care  not  sufficient. — Cul- 
bertson  v.  Shaw,  18  How.  584,  15  L.  Ed. 
493. 

29.  Duty  as  to  Signals  with  respect  to 
manoeuvres. — The  Johnson,  9  Wall.  146, 
19   L.    Hd.   610. 

Running  under  bows  of  vessel  in  mo- 
tion.— If  a  steamer  is  about  to  attempt 
any  manoeuvre  not  usual  and  not  clearly 
safe,  such  as  running  in  under  the  bows  of 
another  vessel  in  motion,  it  must  not  only 
sound  its  whistle  or  give  the  other  proper 
signal,  but  before  attempting  the  ma- 
noeuvre must  be  certain  also  that  the  sig- 
nal was  heard  and  understood  by  the  ap- 
proaching vessel.  The  Johnson,  9  Wall. 
146,  19  L.  Ed.  610. 

30.  Lookout. — City  of  Paris,  9  Wall. 
634,  19  L.  Ed.  751;  The  Nevada,  106  U. 
S.   154,  27  L.    Ed.   149. 

31.  Duty  to  stop  and  reverse. — City  of 
Paris,  9  Wall.  634,  19  L.  Ed.  751;  The 
Breakwater,  155  U.  S.  252.  262,  39  L.  Ed. 
139. 

32.  Use  of  propellers  in  crowded  har- 
bors.—The  Nevada,  106  U.  S.  154,  158,  27 
L.   Ed.   149. 

The  ocean  steamer  is  one  of  the  great 
inventions  of  the  century,  and  one  of  the 
advanced  instrumentalities  of  modern  civ- 
ilization; but  whilst  it  may  freely  exer- 
cise its  powerful  propeller  and  sport  its 
leviathan  proportions  on  the  ocean  or  in 
deep  and  open  waters,  it  is  justly  required 
to  observe  extraordinary  care  and  watch- 
fulness when  surrounded  by  feebler  craft 
in  a  crowded  harbor.  Under  some  cir- 
cumstances, and  within  a  limited  space,  it 
may  even  be  required  to  dispense  with  the 
use  of  its  ordinary  means  of  locomotion, 
and  resort  to  the  employment  of  towage 
or  other  safe  and  quiet  means  of  chang- 
ing its  position  and  effecting  its  necessary 
movements.  Such  a  modification  of  the 
use  of  its  power,  when  absolutely  re- 
quired for  the  safety  of  other  vessels 
rightfully  located  in  its  vicinity,  would 
produce  no  material  diminution  of  its  ef- 
ficiency in  the  accomplishment  of  its 
prmcipal  design.  The  Nevada,  106  U.  S. 
154,  159,  27  L.   Ed.   149. 


If  the  action  of  her  propellers  is  such 
as  to  cause  unavoidable  injury  to  other 
craft  in  a  crowded  harbor,  or  in  a  con- 
fined space  like  that  of  a  slip  or  dock 
used  by  vessels  of  every  kind,  she  might 
be  justly  required  to  find  other  means  of 
moving  in  a  position  involving  so  much 
peril.  This  is  no  more  than  is  required 
in  analogous  cases.  The  Nevada,  106  U. 
S.    154,   158,   27   L.    Ed.    149. 

33.  Headway  must  be  entirely  controll- 
able.—The  Corsica.  9  Wall.  630,  19  L.  Ed. 
804;  The  Favorita,  18  Wall.  598,  21  L.  Ed. 
856;  The  Alleghany,  9  Wall.  522,  19  L. 
Ed.  781;  The  Britannia.  153  U.  S.  130,. 
38  L.  Ed.  660;  The  Spray,  12  Wall.  366,. 
20  L.  Ed.  286;  City  of  Paris,  9  Wall. 
634.  19  L.  Ed.  751;  The  Johnson,  9  Wall. 
146,  19  L.  Ed.  610;  Rogers  v.  The 
Steamer  St.  Charles,  19  How.  108,  15  L. 
Ed.  563;  Steamboat  New  York  v.  Rea,  18 
How.    223,    15    L.    Ed.    359. 

A  steam  vessel  entering  a  short,  nar- 
row, and  artificial  channel,  in  some  parts 
shoal,  such  as  the  "Straight  Cut"  at  Mil- 
waukee, in  which  it  is  liable  to  meet  tugs 
coming  from  the  other  end  with  tows,  is 
bound  to  exercise  caution  as  to  the  way 
it  enters  and  proceeds,  and  to  have  and 
keep  itself,  both  as  to  course  and  rate 
and  speed,  entirely  under  control.  The 
Alleghany,   9   Wall.   522,   19  L.    Ed.  781. 

A  steam  vessel  entering  New  York 
harbor,  her  course  closely  following  the 
.shore  of  Governor's  Island,  and  such  that 
any  vessel  she  might  meet  would  be  on 
her  starboard  bow.  when  the  tide  was  in 
such  a  condition  that  it  would  naturally 
tend  to  swing  her  bow  to  the  port,  must 
proceed  at  the  lowest  rate  of  speed  which 
will  enable  her  to  answer  to  her  helm,  in 
order  that  she  may  comply  with  her  duty 
of  -keeping  out  of  the  way  of  vessels 
which  may  be  on  her  starboard  bow. 
The  Britannia,  153  U.  S.  130,  38  L.  Ed. 
660. 

Eight  or  ten  miles  an  hour  is  an  excess- 
ive rate  of  speed  for  a  large  steamer  in 
a  narrow  and  crowded  harbor.  The  Fa- 
vorita, 18  Wall.  598,  21  L.  Ed.  856;  Rog- 
ers V.  The  Steamer  St.  Charles,  19   How. 
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so  as  to  be  able  to  control  her  movements.^-* 

g.  Duty  to  Keep  to  Starboard  Side  of  Channel. — It  has  often  been  held  as  a 
general  rule  of  navigation  that  vessels  approaching  each  other  in  narrow  chan- 
nels, or  where  their  courses  diverge  as  much  as  one  and  one-half  or  two  points, 
are  bound  to  keep  to  port  and  pass  to  the  right,  whatever  the  occasional  effect 
of  the  sinuosities  of  the  channel.^^  And  this  rule  is  now  embodied  in  the  in- 
ternational rules  which  provide  that  "in  narrow  channels  every  steamship  shall, 
when  it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or  mid-channel, 
which  lies  on  the  starboard  side  of  such  ship."^^ 

h.  Leaz'ing  Slips  or  IVhar-c'es. — The  statutory  steering  and  sailing  rules  have 
little  application  to  a  vessel  backing  out  of  a  slip  before  taking  her  course,  but 
the  case  is  rather  one  of  "special  circumstances,"  requiring  each  vessel  to  watch, 
and  be  guided  by,  the  movements  of  the  other.^^  A  vessel  may  start  from  her 
wharf  in  sight  of  an  approaching  vessel,  and  thereby  impose  upon  the  latter  the 
obligation  to  avoid  her  under  the  starboard  hand  rule.^^ 

i.  Rights  of  Ferry  Boots. — Ferry  boats  are  entitled  to  an  undisturbed  passage 
between  their  landing  places,  and  it  is  the  duty  of  other  steam  vessels  to  keep 
as  near  as  possible  to  the  centre  of  the  stream  in  passing  up  and  down,  in  order 
that  the  exit  from  and  entrance  into  the  ferry  slips  should  not  be  checked  or 
embarrassed  by  the  presence  of  other  vessels  passing  close  to  them.-^^ 

8.  Vessels  Meeting  upon  Rivers. — Vessels  meeting  upon  rivers  must  comply 
with  the  rules  or  usages  which  govern  such  navigation,  and  a  failure  to  do  so 
resulting  in  collision  renders  them  liable.*^  If  a  rule  of  navigation  or  usage 
gives  ascending  vessels  the  choice  of  position  in  the  river,  descending  vessels 
must  govern  themselves  accordmgly,*^  and  if  the  usage  is  that  both  shall  keep  to 


108,  15  L.  Ed.  563;  Steamboat  New  York 
V.   Rea.   18   How.   223,   15    L.    Ed.    359. 

A  large  ocean  steamer,  running  at  the 
rate  of  eight  or  ten  miles  an  hour,  and 
close  in  with  the  Brooklyn  shore,  on  the 
East  River,  and  across  the  mouths  of  the 
ferry  slips  there,  in  order  to  get  the 
benefit  of  the  eddy,  condemned  for  a  col- 
lision with  a  New  York  ferry  boat  com- 
ing out  of  her  dock  on  the  Brooklyn 
side,  and  which,  owing  to  vessels  in  the 
harbor,  did  not  see  the  ocean  steamer 
The  Favorita,  18  Wall.  598,  21  L.  Ed. 
856. 

Racing  to  enter  harbor. — A  vessel  rac- 
ing in  order  to  enter  a  harbor  before  an- 
other and  preoccupy  a  loading  place  con- 
demned for  a  collision  resulting.  The 
Spray,  12  Wall.  36(;,  20  L.   Ed.  286. 

34.  Duty  to  keep  up  steam  so  as  to  be 
subject  to  control. — Culbcrtson  v.  Shaw, 
18   How.   .584,   15   L.    Ed.   40.!. 

35.  Duty  to  pass  to  right  in  passing 
other  vessels. — The  Victory,  168  U.  S.  410, 
418,  42  L.  Ed.  519;  New  York,  etc., 
Transp.  Co.  v.  Philadelphia,  etc..  Nav. 
Co.,  22  How.  461,  16  L.  Ed.  397;  Union 
Steamship  Co.  v.  New  York,  etc..  Steam- 
ship Co.,  24  How.  307,  16  L.  Ed.  699;  The 
Vanderbilt,  6  Wall.  225,  18  L.  Ed.  823; 
The  Johnson,  9  Wall.  146,  19  L.  Ed.  610; 
The  John  L.  Hasbrouck,  93  U.  S.  405.  23 
E.  Ed.  962. 

36.  Rule  under  international  regula- 
tions.— Art.  25,  act  of  Aug.  19,  1890  (26 
Stat.  320);  The  Victory,  168  U.  S.  410,  419, 
42  L.  Ed.  519. 

37.  Application    of    statutory    rules    to 


vessels  leaving  slips  or  wharves. — The 
Servia,  149  U.  S.  144,  156.  37  L.  Ed.  681. 
Each  steamship  is  bound  to  conform  to 
her  own  customary  course  and  manceu- 
vrcs  under  similar  circumstances,  and 
take  notice  of  the  customary  course  and 
manceuvres  and  observe  the  movements 
of  the  other,  and  each  has  the  right  to 
assume  that  the  other  would  do  so, 
where  the  known  usage  as  to  the  move- 
ments of  each  vessel  preparatory  to  get- 
ting upon  her  course  to  sea  is  established 
as  a  custom,  and  in  such  case  each  vessel 
is  justified  in  assuming  that  the  other 
would  perform  her  duty  in  that  respect 
The  Servia,  149  U.  S.  144.  153.  37  L.  Ed.  681; 
Williamson  v.  Barret.  13  How.  101,  104,  14 
L.  Ed.  68;  The  Vanderbilt.  6  Wall.  225.  18 
L.  Ed.  823;  The  Free  State.  91  U.  S.  200, 
23  L.  Ed.  299;  The  John  L.  Hasbrouck, 
93   U.   S.   405,  23   L.   Ed.  962. 

38.  Right  to  start  from  wharf  and  make 
approaching  vessel  avoid  her. — Tlic  Break- 
water,   i:.:.    U.    S.    252,    264.    39    L.    Ed.    139. 

39.  Rights  of  ferry  boats.— The  Break- 
water. 155  U.  S.  252,  262,  39  L.  Ed.  139; 
The  Favorita,  18  Wall.  598,  601,  21  L.  Ed. 
856. 

40.  Duty  to  comply  with  rules  and  us- 
ages of  navigation. — The  Des  Moines.  154 
U.  S.  584,  20  L.  Ed.  821;  The  Vanderbilt. 
6  Wall.  225.  18  L.  Ed.  8^3;  Goslee  v. 
Shute.  18  How.  463,  15  L.  Ed.  462;  Snow 
V.  Hill,  20  How.  543,  15  L.  Ed.  1017; 
Williamson  V.  Barrett,  13  How.  101.  14 
L.   Ed.  68. 

41.  Rule  as  to  choice  of  position  by  as- 
cending vessels. — The  Des  Moines,  154  U. 
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the  right  of  the  centre  of  the  channel,^^  or  that  a  descending  boat  shall  keep  to 
the  centre  of  channel-'*^  such  usage  must  be  seasonably  complied  with. 

D.     Special    Precautions    Required    in     Fog    or    Thick    Weather — 1. 

Signals  by  Bi5ll,  Wiiistli;  or  Horn — a.  Steam  Vessels. — A  steam  vessel  must 
be  provided  with  an  efficient  whistle  or  siren,  sounded  by  steam  or  by  some  sub- 
stitute for  steam,  so  placed  that  the  sound  may  not  be  intercepted  by  any  obstruc- 
tion, and  with  an  efficient  fog  horn  to  be  sounded  by  mechanical  means  and  also 
with  an  efficient  bell.^'*  Under  the  rule  of  the  supervising  inspectors,  steam  ves- 
sels, when  engaged  in  towing,  during  a  fog,  must  sound  three  distinct  blasts  of 
their  steam  whistles  in  quick  succession,  at  intervals  not  exceeding  one  minute.*^ 
b.  Sailing  Vessels. — Sailing  vessels  of  twenty  tons  gross  tonnage  or  upwards 
are  required  to  be  provided  with  a  mechanical  fog  horn  and  bell.*^  When  under 
way   sailing  vessels   are  to  use  the   fog  horn,'*^   and   when  not   under  way,  the 


S.  584,  20  L.  Ed.  821;  Williamson  v.  Bar- 
rett, 13  How.  101,  14  L.  Ed.  G8. 

The  usage  upon  the  River  Ohio  is,  that 
when  the  steamboats  are  approaching 
each  other  in  opposite  directions,  and  a 
collision  is  apprehended,  the  descending 
boat  must  stop  her  engine,  ring  her  bell, 
and  float;  leaving  the  option  to  the  as- 
cending boat  how  to  pass.  Williamson  v. 
Barrett,  13   How.   101,  14  L.   Ed.  68.  _ 

In  such  case,  the  descending  boat  is  not 
bound  to  back  her  engines,  and  it  is  cor- 
rect in  the  circuit  court  to  refuse  leaving 
to  the  jury  the  question  whether  or  not, 
in  fact,  such  backing  of  the  engines  would 
have  prevented  the  collision,  where  the 
ascending  boat  was  manifesting  an  inten- 
tion to  cross  the  river.  Williamson  v. 
Barrett.  13   How.  101,  14  L.  Ed.  68. 

42.  Usage  to  keep  to  right.— The  Van- 
derbilt,  6  Wall.  22.^^.  18   L.   Ed.   823. 

Where  the  usage  in  navigating  a  river 
is,  that  both  ascending  and  descending 
vessels  shall  keep  to  the  right  of  the 
centre  of  the  channel — which  is  the  usage 
in  the  River  Hudson — the  omission  to 
comply,  seasonably,  with  that  regulation, 
if  the  omission  contributes  to  the  colli- 
sion, is  a  fault  for  which  the  offending 
vessel  and  her  owners  must  be  respon- 
sible. The  Vanderbilt,  6  Wall.  225,  18  L. 
Ed.  823. 

Compliance  with  such  a  usage  is  re- 
quired in  all  cases  where  the  course  of  a 
vessel  is  such  that,  if  continued,  there 
would  be  danger  of  collision  with  other 
vessels  navigating  in  the  opposite  direc- 
tion. The  Vanderbilt,  6  Wall.  225,  226, 
18    L.    Ed.    823. 

43.  Usage  of  descending  boat  to  keep 
channel. — Where  a  collision  occurred  upon 
the  Mississippi  river  between  an  ascending 
and  descending  steamboat,  whereby  the 
former  was  destroyed,  and  it  appeared 
that  the  collision  was  chiefly  owing  to  the 
neglect,  by  the  ascending  boat,  of  the  rule 
which  requires  the  ascending  boat  to  keep 
near  the  right  bank  and  the  descending 
one  to  keep  near  the  middle  of  the  river, 
the  ascending  boat  was  held  liable.  Gos- 
lee   V.   vShute,   18   How.   463.   15   L.    Ed.   462. 

Where  a  tow  boat  was  descending  the 
Mississippi  river  with  a  vessel  fastened 
to    each    side,    and    another    at    the    stern. 


and  a  collision  ensued  between  one  of  the 
vessels  thus  lashed  and  an  ocean  steamer 
ascending  the  river,  the  evidence  shows 
that  the  latter  was  in  fault,  and  must 
pay  for  all  the  damage.  Snow  v.  Hill,  20 
How.  543,  15  L.   Ed.   1017. 

44.  Steam  vessels. — Art.  18  of  Act  of 
August  19,  1890,  29  Stat.  381;  The  Mar- 
tello.  153  U.  S.  64,  73,  38  L.  Ed.  637. 

45.  Steam  vessels  towing. — The  Lud- 
vig  Holberg,  157  U.  S.  60,  70,  39  L.  Ed. 
620. 

46.  Sailing  vessels  to  have  mechanical 
fog  horn  and  bell. — Art.  18  of  act  of  Au- 
gust 19,  1890,  29  Stat.  381;  The  Martello, 
153  U.   S.   64,  73,   38   L.    Ed.  637. 

In  The  Martello,  153  U.  S.  64,  73,  38  L. 
Ed.  637,  it  was  said:  "Some  question  was 
made  with  regard  to  the  meaning  of  the 
words,  'similiar  fog  horn,'  required  upon 
sailing  vessels;  but,  if  steamships  must 
be  provided  with  a  horn  'sounded  by  a 
bellows  or  other  mechanical  means,'  and 
sailing  ships  with  a  'similar  fog  horn,'  it 
follows  necessarily  that  it  must  be  sounded 
in  a  similar  manner.  Indeed,  as  the  horn 
of  a  steam  vessel  is  usually  sounded  by 
steam,  we  think  it  is  probable  that  in  the 
use  of  the  word  'bellows'  sailing  vessels 
were  contemplated.  Such  has  been  the 
construction  given  to  the  statute,  both  in 
this  country  and  in  England." 

47.  Fog  horn  to  be  used  by  vessels  under 
way. — The  Pennsylvania,  19  Wall.  125,  135, 
22  L.  Ed.  148;  The  Falcon,  19  Wall.  75, 
125,  22  L.  Ed.  98. 

Signal  by  bell  by  vessel  under  way  not 
sufficient. — Where  a  sailing  vessel  about 
two  hundred  miles  from  Sandy  Hook  in 
the  track  of  inward  and  outward  bound 
vessels  was  proceeding  in  a  dense  fog  at 
about  the  rate  of  a  mile  an  hour  and  ring- 
ing a  bell  as  a  fog  signal,  when  she  came 
into  collision  with  a  steamer,  it  was  held 
that  the  sailing  vessel  was  in  fault  for 
violation  of  the  act  of  congress  for  pre- 
venting collisions  at  sea  which  requires 
that  sailing  vessels  under  way  shall  use 
a  fog  horn.  The  Falcon,  19  Wall.  75,  125, 
22    L.    Ed.    98. 

Since  congress  has  made  the  use  of 
a  fog  horn  obligatory  on  sailing  vessels 
under  way  in  a  fog,  it  is  out  of  place  to 
go  into  an  inquiry  whether,  in  fact,  a  bell 
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bell.48 

2.  Speed — a.  Statutory  Provision. — Every  vessel  must,  in  a  fog.  mist,  falling 
snow,  or  heavy  rain  storms,  go  at  a  moderate  speed,  having  careful  regard  to 
the  existing  circumstances  and  conditions.^^ 

b.  Stcain  Vessels. — A  steam  vessel  proceeding  in  fog  or  thick  weather  must 
reduce  her  spced,^*^  and  proceed  at  such  a  rate  as  will  enable  her  to  perform  her 
duty  of  keeping  out  of  the  way  of  sailing  vessels,-^ ^  and  of  stopping  and  reversing 
in  time  to  avoid  collision  after  discovering  a  vessel  in  close  proximity  to  her.^^ 
At  whatever  rate  a  steamer  is  going,  if  she  is  going  at  such  a  rate  as  makes  it 
dangerous  to  any  craft  which  she  ought  to  see,  and  could  see  but  for  her  excess- 
ive speed,  she  has  no  right  to  go  at  that  rate.-'^^  The  fact  that  a  steamer  is  a 
mail  steamer  does  not  give  her  the  right  to  run   at    full   speed   in  fog.^*     If  a 


gave  notice  to  the  steamer  of  the  presence 
of  a  sailing  vessel  as  soon  as  a  fog  horn 
would  have  done.  The  Pennsylvania,  19 
Wall.   12.5,  126,  22  L.  Ed.  148. 

When  vessel  is  "under  way." — A  sailing 
bark  with  her  helm  lashed  three  quarters 
to  port,  but  on  her  starboard  tack,  carry- 
ing two  close  reefed  topsails,  foresail,  fore- 
topmast  and  mizzen  staysails,  and  with  no 
sails  aback,  moving  through  the  water  at 
about  one  mile  an  hour,  is  under  way  and 
must  sound  her  fog  horn  and  not  ring  her 
bell.  The  Pennsylvania,  19  Wall.  125,  135, 
22   L.   Ed.   148. 

Intervals  at  which  horn  to  be  sounded. 
— In  fog  or  thick  weather  sailing  ves- 
sels under  way  must  sound  tiieir  fog  horn 
at  intervals  of  not  more  than  one  minute, 
when  on  the  starboard  tack,  one  blast, 
when  on  the  port  tack,  two  blasts,  and  with 
the  wind  abaft  the  beam,  three  blasts  in 
succession.  Art.  15,  act  of  Aug.  19,  1890, 
29   Stat.   381. 

By  the  act  of  March  3,  1885  the  horn 
was  required  to  be  sounded  at  intervals 
of  not  more  than  two  minutes  (The  Mar- 
tello,  153  U.  S.  64,  70,  38  L.  Ed.  637), 
while  under  a  still  earlier  statute,  Rev. 
Stat.,  §  4233,  the  horn  was  required  to  be 
sounded  at  intervals  of  five  minutes,  The 
Nacoochee.  137  U.  S.  330,  337,  34  L.  Ed. 
687. 

48.  Bell  to  be  used  when  not.  under  way. 
—The  Falcon,  19  Wall.  75,  125,  22  L.  Ed. 
98;  The  Pennsylvania,  19  Wall.  125,  135, 
22  L.  Ed.  148;  The  Oregon,  158  U.  S.  186, 
203,    39    L.    Ed.    943. 

49.  Statutory  provision  as  to  speed  in 
fog. — Art.  16,  act  of  Aug.  19.  1890,  ch.  802, 
26  Stat.  326;  The  Nacoochee,  137  U.  S. 
330,  339,  34  L.  Ed.  687;  The  Umbria,  166 
U.  S.  404,  412,  41  L.  Ed.  1053;  The  Chat- 
tahoochee, 173  U.  S.  540,  545,  43  L.  Ed. 
801;  The  Colorado,  91  U.  S.  692,  702.  23  L. 
Ed.  379;  The  Pennsylvania,  19  Wall.  125, 
22  L.   Ed.   148. 

50.  Necessity  for  reduction  of  speed. — • 
The  Steamship  Blegenland  v.  Jensen,  114 
U.  S.  355,  371,  29  L.  Ed.   152. 

If  the  night  is  dark  and  a  heavy  sea 
running  and  the  atmosphere  filled  with 
mist  so  as  to  obscure  the  view  of  those 
in    charge    of    the    steamer,    she    must    re- 


duce her  speed.  The  Steamship  Belgen- 
land  V.  Jensen,  114  U.  S.  355.  371,  29  L. 
Ed.   152. 

"Our  rules  of  navigation,  as  well  as 
the  British  rules,  require  every  steamship, 
when  in  a  fog,  'to  go  at  a  moderate  speed.' 
What  IS  such  speed  may  not  be  precisely 
definable.  It  must  depend  upon  the  cir- 
cumstances of  each  case.  That  may  be 
moderate  and  reasonable  in  some  circum- 
stances which  would  be  quite  immoderate 
in  others.  But  the  purpose  of  the  re- 
quirement being  to  guard  against  danger 
of  collisions,  very  plainly  the  speed  should 
be  reduced  as  the  risk  of  meeting  vessels 
'S  increased."  The  Pennsylvania,  19  Wall. 
125,   133,  22   L.   Ed.    148. 

51.  Speed  must  not  be  so  great  that 
steamer  cannot  keep  out  of  way  of  sailing 
vessel. — The  speed  ought  not  to  be  so 
great  that  the  steamer  cannot  perform  the 
duty  imposed  upon  her  by  the  act  of  con- 
gress— "to  keep  out  of  the  way  of 
sailing  vessels,"  if  the  latter  has  in  all 
respects  complied  with  the  rules  of  navi- 
gation. The  Colorado,  91  U.  S.  692,  702. 
23  L.  Ed.  379:  The  Umbria,  166  U.  S.  404, 
413,    41    L.    Ed.    1053. 

52.  Steamer  proceeding  in  fog  must  be 
under  control.— The  Umbria,  166  U.  S.  404, 
417.  41  L.  Ed.  1053;  The  Nacoochee,  137 
U.   S.  330.   34    L.    Ed.   687. 

"It  is  the  duty  of  the  steamer  to  pro- 
ceed only  at  such  a  rate  of  speed  as  will 
enable  her,  after  discovering  a  vessel  meet- 
ing her,  to  stop  and  reverse  her  engines  in 
sufficient  time  to  prevent  any  collision 
from  taking  place."  The  Umbria,  166  U. 
S.  404,  417,  41  L.  Ed.  1053;  The  Nacoo- 
chee,  137   U.    S.   330,   34   L.    Ed.    687. 

53.  Speed  must  not  be  such  as  endan- 
gers craft  which  could  be  seen. — Tlic  Colo- 
rado, 91  U.  S.  692,  23  L.  Ed.  379;  The  Um- 
bria, 166  U.  S.  404,  417.  41  L.  Ed.  1053; 
The  Nacoochee,  137  U.  S.  330,  339,  34  L. 
Ed.  687;  The  Pennsylvania,  19  Wall.  125, 
22   L.   Ed.   148. 

54.  Right  of  mail  steamers  to  run  at 
full  speed  through  foggy  belt. — The  fact 
that  it  is  customary  for  large  passenger 
steamers  carrying  the  mails  to  run  at  full 
speed  in  a  fog,  and  that  this  is  thought 
to  be  really  the  safer  course  for  them,  as 


924 


COLLISION. 


steamer  is  proceeding  at  a  proper  rate  of  speed  at  the  time  of  a  collision,  she  can- 
not be  held  in  fault  because  of  previous  excessive  speed. ^^  It  has  been  held 
that  four  knots  an  hour  is  not  excessive  speed  in  fog.'^''  On  the  other  hand,  it 
has  been  held  negligence  for  a  steamer  to  proceed  in  fog  or  thick  weather  at  the 
rate  of  five  or  six  miles  an  hour,-^'  six  miles  an  hour,^^  six  or  seven  miles  an 
hour, 5 9  nine  knots  an  hour,*^*^  ten  or  twelve  knots  an  hour,*'^  sixteen  or  seventeen 


the  greater  the  speed  the  sooner  they 
pass  the  fo.egy  belt,  does  not  excuse  a 
steamer,  as  the  custom  is  not  one  to  which 
the  courts  can  lend  their  sanction,  imply- 
ing as  it  does  a  flagrant  disregard  of  the 
safety  of  other  vessels.  The  Umbria,  166 
U.  S.  404,  409,  41  L.  Ed.  1053.  See,  also, 
Rogers  v.  The  Steamer  St.  Charles.  19 
How.    108,    15    L.    Ed.    563. 

55.  Excessive  speed  prior  to  collision 
immaterial — If  a  steamer  liad  been  run- 
ning dead  slow  for  four  or  five  minutes 
before  the  collision,  she  cannot  be  held  in 
fault  for  what  her  previous  speed  may 
have  been.  If  she  ran  twenty  miles  an 
hour  up  to  a  few  minutes  before  a  colli- 
sion but  was  running  dead  slow  at  the  time 
when  she  first  heard  the  signal  from  the 
vessel  with  which  she  subsequently  col- 
lided, fault  could  not  be  imputed  to  her 
for  her  previous  speed.  The  Ludvig  Hol- 
berg.  157  U.  S.  60,  67,  39  L.   Ed.  620. 

56.  Four  knots  an  hour. — Where  a 
steamer  is  proceeding  at  the  rate  of  four 
knots  an  hour,  which  is  the  lowest  speed 
consistent  with  the  maintenance  of  steer- 
age way,  she  is  not  at  fault,  although  the 
weather  be  foggy.  The  Umbria,  166  U. 
S.   404,   41   L.    Ed.    1053. 

57.  Five  or  six  miles  an  hour-^ — \t  night, 
during  a  dense  fog,  a  collision  occurred  on 
Lake  Huron  between  a  bark  of  420  tons, 
bound  down,  and  a  propeller  of  1,500  tons, 
bound  up,  the  lake.  The  wind  was  from 
the  south.  The  bark  well  manned  and 
equipped,  having  competent  lookouts, 
properly  stationed  and  vigilant  in  the  per- 
formance of  their  duty,  and  with  her  fore- 
sail and  light  sails  furled,  was,  at  a  speed 
not  exceeding  four  miles  an  hour,  sailing 
by  the  wind,  close  hauled  on  her  starboard 
tack,  heading  southeast  by  east,  display- 
ing the  proper  lights,  and,  as  required  by 
law  and  the  custom  of  the  lakes,  giving 
frequent  signals  of  two  blasts  from  her 
fog  horn,  which  could  be  heard  at  the 
distance  of  half  a  mile;  which  signify  in 
that  locality  that  she  was  on  her  star- 
board tack,  close-hauled.  She  held  this 
course,  until,  a  collision  becoming  inevi- 
table, her  helm  was  put  to  starboard.  The 
propeller,  with  but  one  lookout  and  an  in- 
sufficient watch  on  deck,  was  heading 
north-northwest,  and  moving  at  the  rate 
of  five  or  six  miles  per  hour.  The  officer 
in  charge  of  the  propeller  heard  but  one 
blast  of  the  bark's  fog  horn  vs'hen  the 
vessels  were  near  each  other,  and  ported 
her  helm;  but  then,  hearing  two  blasts 
of  a  second  signal,  ordered  her  helm  hard 


a-starboard.  Before  this  order  had  much 
effect,  she  struck  the  bark,  at  an  angle 
of  about  fortj'  five  degrees,  on  her  star- 
board side,  nearly  opposite  the  mainmast, 
thereby  causing  the  total  loss  of  that  vessel 
and  her  cargo.  Held,  that  the  propeller 
was  responsible  for  the  disaster.  The  Col- 
orado. 91  U.   S.   692,  23   L.   Ed.  379. 

58.  Six  miles  an  hour. — While  it  is  pos- 
sible that  a  speed  of  six  miles  an  hour, 
even  in  a  dense  fog,  may  not  be  excess- 
ive upon  the  open  ocean  and  off  the  fre- 
quented paths  of  commerce,  a  different 
rule  applies  to  a  steamer  just  emerging 
from  the  harbor  of  the  largest  port  on 
the  Atlantic  coast,  and  in  a  neighborhood 
where  she  is  likely  to  meet  vessels  ap- 
proaching the  harbor  from  at  least  a 
dozen  points  of  the  compass.  Under  such 
circumstances,  and  in  such  a  fog  that 
vessels  could  not  be  seen  more  than  a 
quarter  of  a  mile  away,  it  is  not  unreason- 
able to  require  that  she  reduce  her  speed 
to  the  lowest  point  consistent  with  a  good 
steerage  way,  which  the  court  finds  in 
this  case  to  be  three  miles  an  hour.  The 
Martello,  153  U.  S.  64,  70.  38  L.  Ed.  637; 
Culbertson  v.  Shaw,  18  How.  584.  15  L. 
Ed.  493:  McCready  v.  Goldsmith,  18  How. 
89,    15    L.    Ed.    288. 

59.  Six  or  seven  miles  an  hour. — A 
steamer  proceeding  at  the  rate  of  six  or 
seven  miles  an  hour  in  a  fog  is  guilty  of 
negligence  especially  where  those  in 
charge  of  her  have  reason  to  know  that 
a  sailing  vessel  is  in  close  proximity  to 
them.  The  Nacoochee,  137  U.  S.  330.  339, 
34    L.     Ed.    687. 

A  steamer  about  two  hundred  miles 
from  Sandy  Hook  in  the  track  of  inward 
and  outward  bound  vessels,  in  the  midst 
of  a  very  dense  fog  is  in  fault  for  pro- 
ceeding at  the  rate  of  seven  knots  an 
hour.  The  Falcon.  19  Wall.  75,  125,  22  L. 
Ed.   98. 

60.  Nine  knots  an  hour. — It  is  negli- 
gence for  a  steam  vessel  to  proceed  at  the 
rate  of  nine  knots  an  hour  in  a  fog.  The 
City  of  Xew  York,  147  U.  S.  72.  37  L. 
Ed.    84. 

61.  Ten  or  twelve  knots  an  hour. — A 
steamer  proceeding  through  waters  where 
other  vessels  are  frequenth'  met  and  not 
far  from  the  usual  track  of  transatlantic 
steamers  in  a  fog  which  does  not  admit 
of  the  hull  of  the  vessel  being  seen  at 
more  than  a  few  hundred  feet  distant,  at 
a  speed  of  ten  or  twelve  knots  an  hour, 
is  guilty  of  negligence.  The  Chattaho- 
ochee,  173  U.   S.  540,  43   L.   Ed.  801. 
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miles  an  hour,^^  2,nd  nineteen  and  one-half  knots  an  hour.*'^ 

c.  Sailing  Vessels. — Independent  of  any  statutory  requirement,  sailing  vessels 
must  moderate  their  speed  in  fog  or  thick  weather,*^*  and  the  present  statute  re- 
quiring moderate  speed  of  vessels  proceeding  in  fog  or  thick  weather  is  appli- 
cable alike  to  sailing  and  steam  vessels. ^^^  A  sailing  vessel  is  not  at  fault  for  pro- 
ceeding in  a  fog  at  the  rate  of  four  miles  an  hour/'*'  or  proceeding  in  a  five  or 
six  knot  breeze,  under  full  sail.^'^  But  seven  miles  an  hour  has  been  held  to  be 
an  excessive  rate  of  speed,  where  the  fog  was  very  dense  and  the  vessel  in  the 
pathway  of  other  vessels.^^ 

3.  Duty  to  Slacken  Speed  and  Stop  on  Hearing  Signal. — A  steam  ves- 
sel hearing,  apparently  forward  of  her  beam,  the  fog  signal  of  a  vessel,  the  posi- 
tion of  which  is  not  ascertained,  must,  so  far  as  the  circumstances  of  the  case 
admit,  stop  her  engines,  and  then  navigate  with  caution  until  danger  of  collision 
is  over.**^  While  a  steamer  proceeding  in  a  fog  is  not.  as  a  general  rule,  obliged 
to  stop  immediately  upon  hearing  a  fog  signal  of  another  vessel,''"  those  in  charge 


62.  Sixteen  or  seventeen  miles  an  hour. 

—Where  a  large  steamer  was  coming  down 
Long  Island  Sound,  on  a  foggy  morning, 
with  a  speed  of  sixteen  or  seventeen  miles 
per  hour,  in  the  direct  track  of  the  coast- 
ing trade,  and  ran  down  a  vessel  which 
was  lying  at  anchor  (the  weather  being 
perfectly  calm),  the  steamer  was  grossly 
in  fault.  McCready  v.  Goldsmith,  18  How. 
89,  15    L.    Ed.   288. 

63.  Nineteen  and  one-half  miles  an  hour. 
—The  Umbria,  166  U.  S.  404,  41  L.  Ed. 
105.3. 

64.  Independent  of  statute,  sailing 
vessels  must  moderate  speed. — The  Cliat- 
tahoochee,  173  U.  S.  540,  545,  43  L.  Ed. 
801. 

And  although  no  mention  of  sailing 
vessels  was  formerly  made  in  the  rule, 
yet  the  courts  have  always  held  that  rates 
of  speed  which  would  be  considered  im- 
moderate for  steamers  are  open  to  like 
condemnation  in  the  case  of  sailing  vessels. 
The  Cliattahoochee,  173  U.  S.  540,  545,  43 
L.   I'.d.   SOI. 

Reason  for  moderate  speed  of  sailing 
vessels. — No  reason  is  perceived  why  the 
considerations  which  demand  a  slackening 
of  speed  on  the  part  of  steamers  in  foggy 
weather  are  not  equally  persuasive  in  the 
case  of  sailing  vessels.  The  principal  rea- 
son for  such  reduction  of  speed  is  that  it 
will  give  vessels  time  to  avoid  a  collision 
after  coming  in  sight  of  each  other.  The 
Chattahoochee,  173  U.  S.  540,  548.  43  L. 
Ed.    801. 

While  sailing  vessels  have  the  right  of 
way  as  against  steamers  they  are  bound 
not  to  embarrass  the  latter,  either  by 
changing  their  course  or  by  such  a  rate  of 
speed  as  will  prevent  the  latter  from  avoid- 
ing them.  There  is  also  the  contingency 
that  a  schooner  sailing  with  the  wind  free 
may  meet  a  vessel  close-hauled,  in  which 
case  the  latter  has  the  right  of  way,  and 
the  former  is  bound  to  avoid  her.  Be- 
yond this,  however,  a  steamer  usually  re- 
lies for  her  keeping  clear  of  a  sailing 
vessel  in  a  fog  upon  her  ability  to  stop 
and  reverse  her  engines;  whereas,  it  is 
impossible  for   a   sailing  vessel   to  reduce 


her  speed  or  stop  her  headway  without 
manoeuvres  which  would  be  utterly  im- 
possible after  the  two  vessels  come  in 
sight  of  each  other.  Indeed  she  can  do 
practically  nothing  bej'ond  putting  her 
helm  up  or  down  to  "ease  the  blow"  after 
the  danger  of  collision  has  become  im- 
minent. The  very  fact  that  a  sailing  vessel 
can  do  so  little  by  mancjeuvring  is  a  strong 
reason  for  so  moderating  her  speed  as  to 
furnish  effective  aid  to  an  approaching 
steamer  charged  with  the  duty  of  avoid- 
ing her.  The  Chattahoochee,  173  U.  S. 
540.   548,   43    L.    Ed.  SOI. 

65.  Present  statute  applicable  to  sailing 
vessels. — The  Nacoochce,  137  U.  S.  330, 
339,  :\A  L.  Ed.  C87;  The  Umbria,  166  U.  S. 
404.   412,   41    L.    Ed.    ]0.-)3. 

66.  Four  miles  an  hour. — The  Nacoo- 
chee,   137  U.   S.  330.  339.  34  L.   Ed.  687. 

67.  Proceeding,  under  full  sail  in  five  or 
six  knot  breeze. —  It  was  held  that  a  brig 
running  through  Buzzard's  Bay  in  a  dark 
and  rainy  night  with  the  wind  blowing  a 
five  or  six  knot  breeze  was  not  in  fault 
for  not  shortening  sail.  The  Morning 
Light,  2  Wall.  550,  17  L.  Ed.  862;  The 
Chattahoochee.  173  U.  S.  540,  544,  43  L. 
Ed.  801. 

68.  Seven  miles  an  hour.--A  sailing  ves- 
sel proceeding  under  practically  full  sail 
through  waters  where  other  vessels  are 
frequently  met,  and  not  far  from  the  path 
of  transatlantic  steamers,  through  a  fog 
that  does  not  admit  of  the  hull  of  a  ves- 
sel being  seen  more  than  a  few  hundred 
feet,  at  the  rate  of  about  seven  miles  an 
hour,  is  guilty  of  negligence.  The  Chat- 
tahoochee,   173    U.    vS.    540,    43    L.    Ed.    801. 

69.  Statutory  provision  as  to  stopping 
on  hearing  fog  signal. — Art.  16,  act  of  Aug. 
19,    1890    (26    Stat.    326). 

70.  Duty  to  stop  immediately  upon  hear- 
ing signal — The  Ludvig  Holiierg,  157  U. 
S.  60.  68.  39  L.  Ed.  G20:  The  Umbria,  166 
U.   S.   404,   413,    41   L.    Ed.    1053. 

"No  case  has  ever  held  that  a  steamer 
was  obliged  to  stop  at  the  first  signal 
heard  by  her,  unless  its  proximity  be  such 
as    to    indicate    immediate    danger."      The 
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of  her  are  not  entitled  to  indulge  in  conjecture  as  to  the  course  or  position  of  the 
vessel  giving  the  signal,'^  and  must  stop  instantly  where  the  circumstances  are  such 
as  to  indicate  that  the  vessels  are  so  close  as  to  render  collision  imminent  J  ^  A 
steamer  which  has  slackened  her  speed  or  stopped  upon  hearing  signals  from 
another  steamer  which  she  has  not  seen,  should  not  resume  full  speed  before 
the  course  and  position  of  the  other  vessel  has  been  definitely  ascertained^^ 

4.  Change  of  Helm  before  Making  Out  Course  of  Approaching  Ves- 
sel.— There  is  no  rigid  rule  that  where  two  steamships  are  approaching  each 
other  in  a  fog  so  as  to  involve  risk  of  collision,  neither  ship  ought  to  alter  her 


Lndvig  Holbcrg,  157  U.  S.  60,  C8,  39  L.  Ed. 
620. 

It  is  not  necessary  for  a  steamer  to  stop 
the  moment  she  hears  a  whistle  ahead  of 
her  in  a  fog,  though  it  be  directly  ahead. 
Under  such  circumstances  she  may  pro- 
ceed at  a  reduced  rate  of  speed;  but  if  the 
whistle  be  repeated  two  or  three  times, 
and  appear  to  be  drawing  nearer,  if  the 
fog  be  dense,  prudent  navigation  requires 
that  she  shall  stop  her  engines  and  drift 
ahead,  until  the  approaching  steamer 
comes  in  sight,  or  her  whistles  indicate 
that  the  two  vessels  are  well  clear  of  each 
other.  The  Umbria,  166  U.  S.  404,  413, 
41   L.   Ea.   1053. 

A  steamer  is  bound  to  use  only  such 
precautions  as  will  enable  her  to  stop  in 
time  to  avoid  a  collision,  after  the  ap- 
proaching vessel  comes  in  sight,  provided 
such  approaching  vessel  is  herself  going  at 
the  moderate  speed  required  by  law.  In 
a  dense  fog  this  might  require  both  ves- 
sels to  come  to  a  standstill,  until  the 
course  of  each  was  definitely  ascertained. 
In  a  lighter  fog  it  might  authorize  them 
to  keep  their  engines  in  sufficient  motion 
to  preserve  their  steerageway.  The  Um- 
bria,  166  U.   S.  404,  417.  41  L.   Ed.  1053. 

71  Persons  in  charge  of  vessel  not  to 
indulge  in  conjecture  as  to  course  or  speed 
of  vessel  giving  signal. — The  Umbria,  166 
U  S.  404,  409,  41  L.  Ed.  1053;  The  City  of 
New  York,  147  U.  S.  72,  84,  37  L.  Ed.  84; 
The  Hypodame.  6  Wall.  216,  18  L.  Ed. 
794;  The  Sea  Gull,  23  Wall.  165,  23  L. 
Ed.  90.     ■ 

There  is  no  such  certainty  of  the  exact 
position  of  a  horn  blown  in  a  fog  as  will 
justify  a  steamer  in  speculating  upon  the 
probability  of  avoiding  it  by  a  change  of 
the  helm,  without  taking  the  additional 
precaution  of  stopping  until  its  location  is 
definitely  ascertained.  The  City  of  New 
York,  147  U.  S.  72.  84.  37  L.  Ed.  84;  The 
Hypodame,  6  Wall.  216,  18  L.  Ed.  794; 
The  Sea  Gull,  23  Wall.  165,  23  L.  Ed.  90. 

Two  steam  vessels,  one  an  iron  steam- 
ship (an  ocean  vessel  of  twenty-five  hun- 
dred tons),  coming  from  sea  up  the  Mis- 
sissippi to  New  Orleans,  and  the  other  a 
small  river  steamer  of  one  hundred  and 
thirty  five  tons,  trading  up  and  down 
the  river  below  New  Orleans  from  planta- 
tion to  plantation,  and  carrymg  passen- 
gers, and  getting  market  produce  for  the 
city   just    named,    held,   in    a    case    of    col- 


lision, to  be  equally  in  fault  for  running  'it 
full  speed  in  a  very  dark  and  foggy  night, 
after  they  had  learned  by  signals  from 
each  other  of  their  respective  existences 
in  the  river,  and  while  they  were  in  doubt 
as  to  what  respectively  were  their  courses 
and  manoeuvres.  The  Teutonia.  23  Wall. 
77,  23   L.   Ed.  44. 

72.  Circumstances  requiring  steamer  to 
stop  instantly. — The  City  of  New  York, 
147  U.  S.  72,  37  L.  Ed.  84;  The  Hi'podame, 
6  Wall.  216,  18  L.  Ed.  794;  The  Martello, 
153  U.  S.  64,  38  L.  Ed.  637;  The  Colorado, 
91  U.  S.  692,  23  L.  Ed.  379.  The  Teu- 
tonia. 23   Wall.   77,  23   L.   Ed.   44. 

A  steamer  leaving  the  port  of  New  York 
in  a  dense  fog,  at  a  speed  of  five  to  six 
miles  an  hour,  heard  a  blast  from  a  fog 
horn  on  her  starboard  bow,  indicating  that 
a  vessel  was  approaching  from  a  direction 
which  might  take  her  across  the  steamer's 
bow,  and  was  held  to  have  been  in  fault 
for  not  at  once  stopping,  until,  by  re- 
peated blasts  of  the  horn,  she  could  as- 
sure herself  of  the  exact  bearing,  speed 
and  course  of  the  approaching  vessel. 
The  Martello,  153  U.  S.  64,  38  L.  Ed.  637. 
quoted  in  The  Umbria,  166  U.  S.  404,  414, 
41  L.  Ed.  1053. 

Where  a  steamer  proceeding  at  the  rate 
of  six  to  eight  miles  heard  a  hail  before 
it  from  a  vessel  exhibiting  no  light,  and 
immediately  slowed  her  engines,  and  then 
stopped,  she  was  held  to  have  been  in  fault 
for  not  instantly  stopping  and  reversing 
her  engines.  The  Hypodame,  6  Wall. 
216,    18    L.    Ed.    794. 

A  steamer  proceeding  at  her  usual  speed, 
upon  hearing  the  fog  horn  of  a  bark  only 
one  point  on  her  starboard  bow,  should  at 
once  check  her  speed,  and  if  the  sound 
indicates  that  the  approaching  vessel  is 
near,  should  stop  or  reverse  until  the 
sound  is  definitely  located,  or  the  vessels 
come  in  sight  of  each  other.  The  City 
of  New  York,  147  U.  S.  72,  37  L.   Ed.  84. 

Where  a  propeller  was  proceeding  in  a 
dense  fog  at  the  rate  of  five  or  six  miles 
an  hour,  and  hearing  a  blast  of  a  fog  horn 
from  a  sailing  vessel,  which  was  crossing 
her  course  at  the  rate  of  four  miles  an 
hour,  it  was  held  that  her  speed  was  ex- 
cessive. The  Colorado,  91  U.  S.  692.  23 
L.    Ed.    379. 

73.  Resumption  of  speed  after  slowing 
up  or  stopping.— The  Umbria,  166  U.  S. 
404,    409,    41    L.    Ed.    1053. 
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helm  until  the  signals  of  the  other  give  clear  indication  of  her  direction,  but  each 
case   must   depend   upon    its   own    circumstances.'-* 

E.  Vessels  Moored,  at  Anchor  or  Aground — 1.  Vessels  Moored  to 
Shore  or  Wharf. — Where  the  question  of  fault  in  a  collision  lies,  on  the  one 
hand,  between  a  boat  properly  moored  at  a  wharf  or  shore  out  of  the  track  of  other 
vessels,  and,  on  the  other,  a  steamer  navigating  a  channel  of  sufficient  width  for 
her  to  move  and  stop  at  pleasure,  the  fault,  under  almost  any  circumstances, 
where  there  is  no  unusual  action  of  the  elements  or  other  superior  force  driving 
her  to  the  place  of  collision,  will  be  held  to  be  with  the  steamer."^  The  fact  that 
a  vessel  on  arriving  at  a  wharf  is  moored  in  a  way  which,  in  reference  to  the 
state  of  the  tide  and  wind  at  that  time,  is  proper,  and  that  in  this  position  she  is 
made  as  fast  as  she  can  be,  is  not  an  excuse  for  her  breaking  away  on  a  change 
of  tide  and  wind,  if  ordinary  nautical  skill  would  have  suggested  that  such  a 
change  would  produce  different  and  reversed  conditions  of  risk."^ 

2.  Vessels  at  Anchor — a.  Place  of  Anchoring. — A  vessel  coming  to  anchor 
in  a  harbor  must  comply  with  the  port  regulations  as  to  the  place  of  anchoring."'^ 
and  must  not  anchor  at  an  improper  place." ^     A  vessel  is  in  fault  for  anchoring 


74.  Change  of  helm  before  making  out 
course  of  approaching  vessel. — Tlie  Um- 
bria,    166    U.    S.    404,    410,   41    L.    Ed.    1053. 

"There  are  undoubtedly  authorities  and 
some  expressions  of  this  court  to  the  ef- 
fect that  a  change  of  the  helm,  in  igno- 
rance of  the  exact  position  and  course  of 
an  approaching  vessel,  is  a  fault,  although 
we  have  never  held  that  it  would  be  a 
fault  in  every  case  presenting  these  condi- 
tions." The  Umbria.  166  U.  S.  404,  410, 
41  L.  Ed.  1053;  The  Sea  Gull,  23  Wall. 
165,  23  L.  Ed.  90;  The  City  of  New  York, 
147   U.    S.    72,   37   L.    Ed.    84. 

75.  Vessels  moored  to  wharf  or  shore. 
—The  Granite  State,  3  Wall.  310,  319,  18 
L.  Ed.  179;  Culbertson  v.  Shaw,  18  How. 
584,  15  L.  Ed.  493;  Ure  v.  Cofifman,  19 
How.  56.  15  L.  Ed.  567;  The  Bridgeport, 
14  Wall.  116,  20  L.  Ed.  787;  The  Nevada, 
106  U.  S.  154,  27  L.  Ed.  149;  The  Steamer 
New  Philadelphia,  1  Black  62,  17  L.  Ed.  84. 

Hence  a  steamer  which,  in  going  in  the 
dark  from  a  broad  channel  into  her  dock, 
runs — though  in  an  effort  to  avoid  other 
steamers  coming  out  of  their  docks — 
against  a  barge  moored  at  a  wharf  ac- 
cording to  the  port  regulations,  is  respon- 
sible for  tlie  collision.  Nor  is  it  an  excuse 
that  the  barge  was  without  master,  lay 
h)w,  and  owing  to  her  color  was  not  visible 
in  the  dark  till  you  were  close  by  her; 
nor.  if  the  port  regulations  of  the  place 
do  not  require  them  from  vessels  moored 
at  wharves,  that  she  was  without  both 
light  and  watch.  The  Granite  State,  3 
Wall.    310,    18    L.    Ed.    179. 

Where  a  flat  boat  was  moored  at  the 
place  designated  for  flat  boats,  and  a 
steamboat,  in  attempting  to  land,  came 
into  collision  with  and  sunk  the  flat  boat, 
the  steamboat  must  be  liable  for  the 
damage  done.  Culbertson  v.  Shaw,  18 
How.    584.    15    L.    Ed.    493. 

Where  a  flat  boat,  which  was  fastened 
to  the  bank  of  the  Mississippi  River  at 
night,  was  run  down  and  sunk  by  a 
steamer,  the  circumstances  show  that    the 


steamer  was  in  fault,  and  must  be  re- 
sponsible for  the  loss.  Ure  v.  Cofifman, 
19  How.   56.   15   L.  Ed.  567. 

A  steamer  having  a  coal  barge  in  tow 
was  navigated  so  carelessly  or  unskill- 
fully  that  the  barge  was  in  danger  of 
striking  a  sloop  lying  fast  at  a  dock. 
The  sloop,  to  prevent  the  collision,  put 
on  a  fender,  by  which  the  barge  was 
so  injured  that  she  filled  and  sunk.  Held, 
that  the  owner  of  the  barge  was  en- 
titled to  recover  from  the  steamer  for 
the  loss  of  his  vessel  and  cargo.  The 
putting  out  of  the  fender  for  such  a  pur- 
pose was  no  fault  on  the  part  of  the 
sloop.  li  there  had  been  a  fault,  from 
the  kind  of  fender  used,  the  steamer 
would  nevertheless  be  responsible.  The 
Steamer  New  Pliiladelphia.  1  Black  62,  17 
L.    Ed.    84. 

Lights  for  vessels  moored. — See  ante, 
"Vessel  Moored  or  Tied  to  Shore  or 
Wharf,"  III,  B,  1,  b,  (7). 

76.  Vessel  breaking  away  from  moor- 
ings.— The  Louisiana,  3  Wall.  164,  18  L. 
Ed.    85. 

77.  Compliance  with  port  regulations  as 
to  place  of  anchoring — United  States  z\ 
St.  Louis,  etc.,  Transp.  Co..  184  U.  S. 
247,    254,    46    L.    Ed.    520. 

78.  Vessel  must  not  anchor  at  improper 
place. — Strout  v.  Foster,  1  How.  89,  11  L. 
Ed.  58;  The  Clarita.  23  Wall.  1,  14,  23  L. 
Ed.  146;  United  States  v.  St.  Louis,  etc.. 
Iransp.  Co.,  184  U.  S.  247,  255,  46  L.  Ed. 
520.  See,  also.  The  Virginia  Ehrman,  97 
U.  S.  309,  24  L.   Ed.  890. 

A  vessel  anchored  in  the  Hudson  op- 
posite to  the  Floboken  wharves,  if  an- 
chored three  hundred  and  fifty  yards  from 
their  river  front,  is  anchored  so  far  from 
shore  that  in  case  of  a  collision  with  a 
vessel  towed  in  flames  out  of  the  Hobo- 
ken  docks,  no  allegation  can  be  made  that 
slie  is  anchored  too  near  the  shore.  The 
Clarita,  23  Wall.  1,  23  L.  Ed.  146. 

"Where  a  vessel  is  at  anchor  in  a  proper 
place,  and  is  observant  of  the  precaution 
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in  the  channel  or  entrance  to  a  port,"^  or  around  a  bend  in  a  river  in  the  path- 
way, but  out  of  sight,  of  vessels  coming  down  the  river. ^'^  But  the  fact  that  a 
vessel  has  been  anchored  at  a  place  in  a  port  longer  than  permitted  by  the  port 
regulations  does  not  render  her  liable  for  a  collision,  where  her  conduct  in  re- 
maining was  acquiesced  in  by  the  harbor  authorities. ^^ 

b.  Duty  of  Other  Vessels  to  Avoid  Vessels  at  Anchor. — Vessels  in  motion  are 
required  to  keep  out  of  the  way  of  a  vessel  at  anchor,  if  the  latter  is  without 
fault,  unless  it  appears  that  the  collision  was  the  result  of  inevitable  accident; 
the  rule  being  that  the  vessel  in  motion  must  exonerate  herself  from  blame,  by 
showing  that  it  was  not  in  her  power  to  prevent  the  collision  by  adopting  any 
practicable  precautions. ^^     The  presumption  in  case  of  collision  is  that  it  is  the 


required  by  law,  it  is  not  liable  for  dam- 
ages sustained  by  a  vessel  in  motion  col- 
liding with  it,  but  where  it  anchors  in  an 
unlawful  position,  or  fails  to  observe  the 
statutory  requirements  and  such  other  pre- 
cautions as  good  seamanship  would  sug- 
gest, it  must  suffer  the  consequences  at- 
tending a  violation  of  the  law."  United 
States  V.  St.  Louis,  etc.,  Transp.  Co..  184 
U.  S.  247,  255,  46  L.  Ed.  520. 

If  the  place  of  anchorage  be  an  im- 
proper place,  the  owners  of  the  vessel 
which  is  injured  must  abide  the  conse- 
quences of  the  misconduct  of  the  master. 
Strout  V.  Foster,  1  How.  89,  11  L.  Ed. 
58;  The  Clarita,  23  Wall.  1,  14,  23  L.  Ed. 
146. 

79.  Vessel  anchored  in  channel  or  en- 
trance to  port. — United  States  v.  St. 
Louis,  etc.,  Transp.  Co.,  184  U.  S.  247, 
255,  46  L.   Ed.  520. 

"A  vessel  ought  not  to  be  moored,  and 
lie  in  the  channel  or  entrance  to  a  port, 
except  in  cases  of  necessity,  or,  if  an- 
chored there  from  necessity,  she  ought 
not  to  remain  there  longer  than  the  neces- 
sity continues.  If  she  does  and  a  colli- 
sion takes  place  with  a  vessel  entering 
the  harbor,  she  will  be  considered  in  de- 
fault." United  States  v.  St.  Louis,  etc., 
Transp.  Co.,  184  U.  S.  247,  255,  46  L.  Ed. 
520. 

"It  is  negligence  for  a  vessel  to  moor 
so  near  the  entrance  to  a  harbor  that  ship- 
ping, entering  in  stress  of  weather,  is  li- 
able to  become  embarrassed  by  its  pres- 
ence; and  where  the  usual  difficulties  of 
navigation  make  the  entrance  to  a 
harbor  a  dangerous  undertaking,  it 
is  especially  reprehensible  for  a  vessel  to 
moor  in  a  situation  tending  to  increase 
these  difficulties."  United  States  v.  St. 
Louis,  etc.,  Transp.  Co.,  184  U.  S.  247, 
255,  46   L.    Ed.    520. 

80.  Behind  bend  of  river. — United 
States  V.  St.  Louis,  etc.,  Transp.  Co.,  184 
U.   S.   247,   255,   46   L.    Ed.    520. 

Where  government  vessels  anchored  in 
New  Orleans  so  that  a  tug  with  a  tow 
coming  down  the  river  could  not  see  them 
for  a  point  of  land  obstructing  the  view, 
it  was  held  that  they  were  lial)le  for  dam- 
ages from  collision,  where  the  tug  did  all 
within  its  power,  after  discovery  of  their 
presence,  to  avert  collision.     United  States 


V.   St.    Louis,   etc.,   Transp.    Co.,   184   U.   S. 
247,    46    L.    Ed.    520. 

81.  Anchoring  at  place  in  port  longer 
than  permitted  by  regulations. — Brig 
James  Gray  c'.  Ship  John  Eraser,  21  How. 
184,    16    L.    Ed.    106. 

82.  Duty  to  avoid  vessel  at  anchor. — 
The  Virginia  Ehrman.  97  U.  S,  309,  315, 
24  L.  Ed.  890;  Strout  v.  Foster,  1  How. 
89,  94,  11  L.  Ed.  .58;  Ure  v.  Coffman,  19 
How.  56,  15  L.  Ed.  567;  The  Bridgeport, 
14  Wall.  116,  119,  20  L.  Ed.  787;  Com- 
mander-in-Chief, 1  Wall.  43.  49,  17  L.  Ed. 
609;  The  Clarita.  23  Wall.  1,  14,  23  L.  Ed. 
146;  Rogers  v.  The  Steamer  St.  Charles, 
19  How.  108,  15  L.  Ed.  563;  New  York, 
etc.,  Steamship  Co.  v.  Calderwood,  19  How. 
241.  15  L.  Ed.  612;  Crockett  v.  Newton, 
18    How.    581,    15    L.    Ed.    492. 

Whether  a  vessel  be  anchored  in  a 
proper  place  or  not,  and  whether  prop- 
erly or  improperly  anchored,  the  other 
vessel  must  avoid  her  if  it  be  reasonably 
practicable  and  consistent  with  her  own 
safety.  The  Clarita,  23  Wall.  1,  14,  23 
L.    Ed.    146. 

Where  a  schooner  was  anchored  in  a 
place  much  frequented  as  a  harbor  in 
stormy  weather,  and  of  which  a  steamer 
was  chargeable  with  knowledge,  it  was 
the  duty  of  the  steamer  to  slacken  her 
speed  on  such  a  night,  if  not  to  have 
avoided  the  place  altogether,  which  could 
easily  have  been  done.  Rogers  v.  The 
Steamer  St.  Charles,  19  How.  108,  15  L. 
Ed.  563. 

If  a  ship  be  at  anchor,  with  no  sails 
set,  and  in  a  proper  place  for  anchoring, 
and  another  ship,  under  sail,  occasions 
damage  to  her,  the  latter  is  liable.  Strout 
V.    Foster,   1    How.   89.    11   L.   Ed.   58. 

A  schooner  came  to  anchor  in  conse- 
quence of  the  severity  of  the  cold,  and 
because  it  was  blowing  so  heavily  that 
those  in  charge  of  her  did  not  deem  it 
safe  to  proceed  on  the  voyage.  The  evi- 
dence showed  that  the  anchorage  was  a 
proper  one,  that  a  good  light  was  sus- 
pended in  the  rigging,  and  that  the  mate 
was  on  deck  as  a  lookout.  It  was  held 
that  a  vessel  colliding  with  her  under 
such  circumstances  was  in  fault.  Com- 
mander-in-Chief, 1  Wall.  43,  49.  17  L.  Ed. 
609. 

A  steamer  navigating  the  East  River, 
opposite    Corlear's    Hook,    New   York,   by 
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fault  of  the  ship  in  motion,  unless  the  anchored  vessel  was  where  she  should  not 
Iiave   been. ^2 

c.  Duty  of  Vessel  at  Anchor  to  Avoid  Collision. — A  vessel  at  anchor  must 
adopt  such  means  as  she  can  to  avoid  collision,  and  a  failure  to  do  so  will  ren- 
der her  in  fault,  and  make  a  case  for  a  division  of  damages. ^"^ 

3.  Vessels  Aground. — A  vessel  drifting  from  her  moorings  and  striking 
against  another  vessel  aground  on  a  bar  out  of  the  channel  or  course  of  naviga- 
tion will  be  liable  for  damage  done  to  the  vessel  aground,  unless  the  drifting  ves- 
sel can  show  affirmatively  that  the  drifting  was  the  result  of  inevitable  accident, 
or  of  a  vis  major,  which  human  skill  and  precaution  couhl  not  have  prevented.®^ 

F.  Two  Tugs  Approaching-  Vessel  to  Secure  Towing  Contract. — Where 
two  steam  tugs  are  approaching  a  vessel  from  different  directions,  in  order  to 
secure  the  contract  of  towing  her  into  harbor,  the  established  rules  are,  that  the 
steamer  which  is  following  in  the  wake  of  the  vessel  should  come  up  on  her  star- 
board cjuarter  and  slack  her  engine,  whilst  the  steamer  wlncch  is  approaching 
from  the  opposite  direction  should  round  to,  either  to  windward  or  leeward,  so 
as  to  head  the  same  way  as  the  vessel,  and  a  failure  to  comply  with  rule  will 
render  a  tug  liable  for  resulting  collision. ^^ 

G.  Tugs  and  Vessels  in  Tow — 1.  Injuries  to  Third  \'essels — a.  Tug 
and  Tozv  Considered  as  One  J'essel. — A  tug  and  her  tow  are  considered  in  law  as 
one  steam  vessel,^"  and  under  the  rules  for  preventing  collisions,  must  keep  out 


night,  condemned  in  a  collision  case  for 
injury  done  by  her  to  a  ship  lying  in  a 
recess  in  the  Hook,  two  hundred  feet  and 
more  outside  of  the  open  channel,  and 
three  hundred  or  four  hundred  feet  from 
ordinary  track  of  steamers;  it  being  held 
to  be  no  excuse  for  the  collision  that  the 
steamer  was  rounding  the  Hook  and  go- 
ing into  her  dock  about  three  quarters 
of  a  mile  below;  that  her  officers  could 
not  see  in  consequence  of  a  fog  which 
suddenly  rolled  up,  and  that  they  sup- 
posed they  were  far  enough  off  the  shore 
and  far  enough  advanced  to  change  their 
course  for  rounding  the  Hook.  The 
Bridgeport,  14  Wall.  116,  20  L.  Ed.  787. 

Neither  rain  nor  the  darkness  of  the 
night  nor  even  the  absence  of  a  light  from 
a  vessel  at  anchor,  nor  the  fact  that  the 
moving  vessel  was  well  manned  and  fur- 
nished and  conducted  with  caution,  will 
excuse  such  moving  vessel  for  coming  in 
collision  with  the  vessel  at  anchor  in  a 
thoroughfare  out  of  the  usual  track  of 
navigation.  The  Clarita,  23  Wall.  1,  13, 
23  L.  Ed.  146;  New  York,  etc.,  Steamship 
Co.  z>.  Calderwood,  19  How.  241,  246,  15 
L.  Ed,  6l;^. 

83.  Presumption  of  fault. — The  Clarita, 

23  Wall.  1,  14,  23  L.  Ed.  146;  The  Granite 
State,  3  Wall.  310,  18  L.  Ed.  179;  The  L. 
P.  Dayton,  120  U.  S.  337,  30  L.  Ed.  669; 
The   Virginia    Ehrman,   97   U.   S.   309,   31"), 

24  L.  Ed.  890;  Strout  v.  Foster,  1  How. 
89,  94,  11  L.  Ed.  58;  Ure  v.  Coffman,  19 
How.  56,  15  L.  567;  The  Bridgeport,  14 
Wall.    116,    119,    20    L.    Ed.    787. 

But  this  rule  docs  not  apply  to  two 
vessels  each  in  tow  of  a  tug.  The  L.  P. 
Dayton,    120    U.    S.    337,   30   L.    Ed.    060. 

84.  Duty  of  vessel  at  anchor  to  adopt 
means  to  avoid  collision. — The  Sapphire, 
11  Wall.   164,  20  L.  Ed.  127. 

3  U  S  Euc— 59 


If  a  vessel  at  anchor  in  a  gale  could 
avoid  a  collision  threatened  by  another 
vessel  and  does  not  adopt  the  means  for 
doing  so,  she  is  a  participant  in  the 
wrong,  and  must  divide  the  loss  with  the 
other  vessel.     The  Sapphire,  11  Wall.  164, 

20  L.  Ed.  127. 

But  a  vessel  at  anchor  cannot  be  con- 
sidered in  fault  for  omitting  to  have  horns 
blown  or  empty  barrels  beaten  where 
the  usage  that  this  is  done  in  such  a 
case  is  not  established;  and,  it  is  doubt- 
ful whether  such  a  precaution  would 
have  been  of  any  service.  McCready  v. 
Goldsmith,  18  How.  89,  15  L.  Ed.  288. 

Lights  for  vessels  at  anchor. — See  ante, 
"Vessels  at   Anchor,"  III,  B,  1,   (6). 

85.  Vessels  aground.^ — The  Louisiana,  3 
Wall.  164,  18  L.  Ed.  8.-);  The  Merrimac, 
14    Wall.    199.    20    L.    V.d.    S73. 

8G.  Two  tugs  approaching  vessel  to  se- 
cure  towing  contract. — Sturgis  v.   Clough, 

21  How.    451,    16    L.    Ed.    188. 

87.  Tug  and  tow  considered  as  one 
steam  vessel.— The  Civilta.  103  U.  S.  699, 
26  L.  Kd.  599;  New  York,  etc.,  Transp. 
Co.  V.  Philadelphia,  etc.,  Nav.  Co.,  22  How. 
461,  16  L.  Ed.  397;  The  Mabey,  14  Wall. 
204,  20  L.  Ed.  881;  Sturgis  z:  Bover,  24 
How.  110,  16  L.  Ed.  591;  The  Johnson, 
9  Wall.  146,  150,  19  L.  Ed.  610;  Brig 
James  Gray  f.  Ship  John  Eraser,  21  How. 
184,   16  L.   Ed.   100. 

Appeal  by  tug  as  carrying  case  against 
tow. — .\ltiiouyh  the  general  rule  is  that 
a  party  who  does  not  appeal  cannot  be 
heard  in  opposition  to  the  decree,  still 
where  it  appeared — the  suit  below  being 
a  libel  for  collision  against  a  tug  and  her 
tow — that  an  appeal  from  the  district 
court  to  the  circuit  court  had  been  taken 
from  the  entire  decree  by  the  owners  of 
the  tow  who  has  ordered  the  tug,  and  who 
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of  the  way  of  sailing  vessels. ^^ 

b.  Dutx  of  Third  Vessel  to  Avoid  Tug  and  Tozc. — A  large  steamer,  without 
tows  or  other  encumbrance,  approaching  near  to  smaller  ones  with  tows,  under 
circumstances  where  collision  is  liable  to  occur,  is  bound  to  move  with  caution, 
since  she  is  mistress  of  her  course  and  motions,  and  stands  in  a  position  of  ad- 
vantage over  the  others,  who  have  not  full  power  over  themselves. ^^  Seven- 
teen miles  an  hour,  in  such  a  stitution,  is  too  great  a  rate  of  speed  for  the  larger 
and  freer  vessel  to  be  moving.^*^  But  if  the  presence  of  the  tow  is  unknown 
to  those  in  charge  of  the  steamer  the  latter  is  not  liable  for  a  collision  where  she 
is   manoeuvred  with  due  care.^^ 

c.  Liabilitx  of  Tug  Assisting  Another  and  Subject  to  Her  Orders. — A  tug 
helping  a  steam  vessel  in  towing  others  and  subject  to  orders  of  the  officers  of 
the  steam  vessel  is  not  responsible  for  the  fault  of  those  in  charge  of  the  steamer 
resulting  in  a  collision. ^^ 

d.  Liabilitx  as  betzceen  Tug  and  Tozv — (1)  In  General. — Where  the  officers 
and  crew  of  the  tow,  as  well  as  the  officers  and  crew  of  the  tug.  participate  in 
the  navigation  of  the  vessels,  and  a  collision  with  another  vessel  ensues,  the  tug 
alone,  or  the  tow  alone,  or  both  jointly  may  be  liable  for  the  consequences  ac- 
cording to  the  circumstances,  as  the  one  or  the  other  or  both  jointly  were  either 
deficient  in  skill  or  were  culpably  inattentive  or  negligent  in  the  performance 
of  their  duties. '^^ 


had  undertaken  her  defense  as  well  as 
their  own,  and  thus  represented  the  en- 
tire interest  of  the  losing  party  in  the 
suit,  an  appeal  by  the  tug  from  the  cir- 
cuit court  to  this  court  was  entertained 
here,  though  the  court  observes  that 
doubt  might  perhaps  exist  as  to  the  reg- 
ularity of  the  proceeding.  The  Alabey,  14 
Wall.  204,  20  L.  Ed.  881.  See  the  title 
APPEAL   AXD   ERROR,   vol.   1.   p.   333. 

88.  Duty  of  tug  and  tow  to  keep  out  of 
way  of  saiHng  vessels. — The  Civilta,  103 
U.  S.  699,  26  L.  Ed.  599;  New  York,  etc., 
Transp.  Co.  v.  Philadelphia,  etc.,  Xav.  Co., 
22  How.  461,  16  L.   Ed.  397. 

A  propeller  with  a  barge  in  tow  is  not 
■within  the  rule  which  applies  to  sailing 
vessels,  and  which  requires  steamships  to 
keep  out  of  their  way.  Propellers  have 
nearly  the  same  speed  as  side  wheel 
steamers,  and  quite  as  much  power,  and 
must  be  subject  to  the  same  rules  of  navi- 
gation. New  York,  etc.,  Transp.  Co.  v. 
Philadelphia,  etc.,  Nav.  Co.,  22  How.  461, 
16   L.   Ed.    397. 

89.  Duty  of  third  vessel  to  avoid  tug 
and  tow. — The  Syracuse,  9  Wall.  672,  19 
L.  Ed.  783:  The  St.  John,  154  U.  S.  586, 
20  L.   Ed.   64.-. 

90.  Speed  to  be  moderate  when  ap- 
proaching tug  and  tow. — The  Syracuse.  9 
Wall.  G72.  19  L.  Ed.  783. 

91.  Presence  of  tow  unknown. — Where 
a  steamer  proceeding  in  a  fog  hears  a 
signal  from  a  tug  which  indicates  that 
she  is  coming  down  on  the  starboard  bow 
of  the  steamer,  and  almost  immediatelj' 
thereafter  the  tug  comes  in  sight,  only 
a  few  hundred  feet  off,  and  there  is 
nothing  to  indicate  the  presence  of  a  tow, 
the  steamer  is  not  in  fault  for  proceeding, 
and  is  not  liable,  where,  after  safely  pass- 
ing   the    tug,    she    collides    with    the    tow. 


The    Ludvig    Holberg,    157    U.    S.    60,    39 
L.  Ed.  620. 

92.  Liability  of  tug  assisting  another 
and  subjects  to  her  orders. — The  Connecti- 
cut,  10:i    V.   S.   710,  26   L.    Ed.   467. 

93.  Liability  as  between  tug  and  tow — 
in  general. — The  Maria  }^Iartin,  12  Wall. 
31,  44.  20  L.  Ed.  251;  Sturgis  v.  Boyer,  24 
How.   110,   121,   16  L.   Ed.   591. 

The  owners  of  a  vessel  in  flames  towed 
b}^  a  tug  and  no  longer  in  command  of 
her  own  captain  and  crew,  are  not  liable 
for  injury  done  by  her  to  another  vessel, 
by  the  negligence  of  the  captain  of  the 
tug;  the  said  owners  not  having  employed 
the  tug,  she  being  a  tug  whose  regular 
business  was  the  assistance  of  vessels  in 
distress,  and  she  having  gone,  of  her  own 
motion,  to  the  extinguishment  of  the  fire 
in  this  case.  The  "Clarita,  23  Wall.  1, 
23  L.  Ed.  146. 

By  employing  a  tug  to  transport  their 
vessel  from  one  place  to  another,  the 
owners  of  the  tow  do  not  necessarily  con- 
stitute the  master  and  crew  of  the  tug 
their  agents  in  performing  the  service,  as 
they  neither  appoint  the  master  of  the 
tug  nor  employ  the  crew,  nor  can  they 
displace  either  one  or  the  other.  Their 
contract  for  the  service,  even  though  it 
was  negotiated  with  the  master  of  the 
tug,  is,  in  legal  contemplation,  made  with 
the  owners  of  the  vessel  employed,  and 
the  master  of  the  tug  continues  to  be  the 
agent  of  the  owners  of  his  own  vessel, 
and  they  are  responsible  for  his  acts  in 
her  navigation  and  management.  The 
Clarita,  23  Wall.  1,  11,  23  L.  Ed.  146. 

It  is  well  settled  that  canal  boats  and 
barges  in  tow  are  considered  as  being 
under  the  control  of  the  tug,  and  the 
latter  is  liable-  for  collision,  unless  she 
can    show    it    was    not    occasioned    by   her 
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(2)  When  Both  Liable. — Both  the  tug  and  the  tow  may  be  hable  for  the  con- 
sequences of  a  coHision,  as  when  those  in  charge  of  the  respective  vessels  jointly 
participate  in  their  control  and  management,  and  the  master  or  crew  of  both 
vessels  are  either  deficient  in  skill,  omit  to  take  due  care,  or  are  guilty  of  negli- 
gence in  their  navigation.^'* 

(3)  When  Tiog  Liable  Alone. — The  tug  may  be  solely  responsible,  as  where' 
under  the  charge  of  her  own  master  and  crew  she  undertakes  to  transport  an- 
other vessel  from  one  point  to  another,  which,  for  the  time  being,  has  neither  her 
master  nor  crew  on  board,  as  in  that  case  her  officers  and  crew  direct  and  con- 
trol the  navigation  of  both  vessels. ^-^  So,  if  the  tug  has  not  been  employed  by 
the  tow,  or  those  in  charge  thereof,  but  merely  goes  to  the  assistance  of  the  latter-' 
when  she  catches  on  fire,  and  a  collision  results  from  the  tug  not  having  sufficient 
towing  apparatus.^^ 

(4)  When  Tozv  Liable  Alone. — Cases  also  arise  where  the  tow  alone  is  re- 
sponsible. This  is  true  where  the  tug  is  employed  as  the  mere  motive  power  to 
propel  the  tow  from  one  point  to  another,  and  both  vessels  are  under  the  ex- 
clusive control  and  management  of  the  officers  and  crew  of  the  tow,^^  or  where 


fault.      The    Quickstep,    9    Wall.    665,    671, 

19  L.    Ed.    767;    Steamboat    New    York   v. 
Rea,   18   How.   22.3,   1.5   L.   Ed.    359. 

94.  When  both  liable,— The  Virginia 
Ehrman,  97  U.  S.  309,  313,  24  L.  Ed.  890; 
Sturgis  V.  Boyer,  24  How.  110.  16  L.  Ed. 
591;  The  Mabey,  14  Wall.  204,  20  L.  Ed. 
881;  The  Civiha,  103  U.  S.  699,  26  L.  Ed. 
599;   The   Maria    Martin,    12    Wall.    31,   44, 

20  L.   Ed.   251. 

Where  a  ship  ordered  a  tug  to  tow  her 
out  of  the  East  River  to  sea  in  an  un- 
favorable state  of  the  wind  and  tide,  and 
when  the  navigation  was  made  in  that 
state  dangerous  by  ice,  and  the  master  of 
the  tug  remonstrated  against  setting  off 
in  the  then  condition  of  the  wind  and 
tide,  and  finally  went  only  on  the  ship's 
owners  insisting  on  her  towing,  and  on 
their  agreeing  to  take  the  risk  of  all  ac- 
cident, both  ship  and  tug  were  held  li- 
able for  a  collision,  there  being  in  ad- 
dition some  evidence  of  faulty  navigation. 
The   Mabey,   14   Wall.   204,   20   L.    Ed.   881. 

In  The  Civilta,  103  U.  S.  699,  26  L.  Ed. 
599,  a  collision  occurred  between  a  ship, 
being  towed  by  a  tug,  and  a  schooner, 
owing  to  the  failure  of  the  tug  to  perform 
her  duty  of  keeping  out  of  the  way.  It 
was  held  that  both  the  tug  and  the  ship 
were  liable,  "the  ship  because  her  pilot 
was  in  general  charge,  and  the  tug  be- 
cause of  the  duty  which  rested  on  her  to 
act  upon  her  own  responsibility  in  the 
situation  in  which  she  was  placed.  The 
tug  was  in  fault  because  she  did  not  on 
her  own  motion  change  her  course  so 
as  to  keep  both  herself  and  the  ship  out  of 
the  way;  and  the  ship  because  her  pilot,  who 
was  in  charge  both  of  ship  and  tug.  neg- 
lected to  give  the  necessary  directions  to 
the  tug,  when  he  saw  or  ought  to  have 
seen  that  no  precautions  were  taken  by 
the  tug  to  avoid  the  approaching  danger. 
Had  either  the  ship  or  the  tug  done  its 
duty  under  the  circumstances,  there  could 
have    been    no    collision." 

95.  When  tug  alone  liable. — The  Mabey, 


14  Wall.  204,  211,  20  L.  Ed.  881;  The 
Maria  Martin,  12  Wall.  31,  20  L.  Ed.  251; 
Brig  James  Gray  v.  Ship  John  Eraser,  21 
How.    184.    16    L.    Ed.    106. 

In  a  collision  which  took  place  in  the 
harbor  of  New  York,  between  a  ship 
which  was  towed  along  by  a  steam  tug, 
to  which  she  was  lashed,  and  a  lighter 
loaded  with  flour,  by  which  the  latter 
vessel  was  capsized,  the  evidence  shows 
that  she  was  not  in  fault,  and  is  entitled 
to  damages.  Neither  the  ship  nor  the 
tug  had  a  proper  lookout,  and  being  pro- 
pelled by  steam  they  could  have  governed 
their  course,  which  the  lighter  could  not. 
Both  the  tug  and  tow  were  under  the 
command  of  the  master  of  the  tug,  who 
gave  all  the  orders.  None  of  the  ship's 
crew  were  on  board  except  the  mate,  who 
did  not  interfere  with  the  management  of 
the  vessel,  the  persons  on  board  being 
all  under  the  command  of  a  head  steve- 
dore. The  tug  must  therefore  be  respon- 
sible for  the  whole  loss  incurred.  The 
vessel  must  be  responsible  because  her 
owners  appoint  the  officers,  and  the  mas- 
ter of  the  tug  was  their  agent,  and  not  the 
agent  of  the  owners  of  the  ship,  who  had 
made  a  contract  with  him  to  remove  the 
ship  to  her  new  position.  Sturgis  v. 
Boyer,  24  How.  110.  16  L.  Ed.  591. 

96.  Tug  not  employed  by  tow,  but  go- 
ing to  her  assistance  when  on  fire. — The 
Clarita,   23   Wall.   1,   23    L.    Ed.   146. 

A  vessel  whose  business  it  is  to  give 
relief  to  vessels  on  fire  is  bound  to  have 
claim  hawsers  or  chain  attachments  on 
board,  and  if  having  only  manilla  haw- 
sers she  is  compelled  to  tow  a  vessel  out 
of  its  dock  with  such  a  hawser,  which 
is  burnt,  so  that  the  vessel  on  fire  gets 
loose  from  the  tug,  and.  drifting,  sets 
fire  to  another  vessel,  the  tug  is  liable  for 
the  damages  caused.  The  Clarita.  23 
Wall.   1,  23   L.   Ed.  146. 

97.  Where  both  vessels  under  control 
of  tow. — The  Mabey,  14  ^i^^ll.  204,  211, 
20  L.  Ed.  881;  Sturgis  v.  Boyer,  24  How. 
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those  in  charge  of  the  tow,  instead  of  steering  so  as  to  follow  the  tow,  manoeuvre 
so  as  to  sheer  to  one  side  and  strike  a  vessel  alongside. ^^ 

2.  Liability  of  Third  Vessel  to  Tow. — A  tug  and  her  tow  are  considered 
as  one  vessel,  and  where  the  tow  is  injured  by  another  vessel  colliding  with  it, 
its  rights  against  such  other  vessel  are  governed  by  the  same  rules  as  if  the  tug 
itself  had  been  injured  and  was  itself  the  libellant.^^ 

3.  Liability  of  Tug  to  Tow. — As  to  rights  and  liabilities  as  between  tug  and 
tow,  whether  growing  out  of  collision  between  them,  or  otherwise,  see  the  title 
Towage,  Tugs  and  Tows. 

H.  Collision  with  Piers,  Bridges  and  Other  Structures — 1.  Duties  and 
Liabilities  of  Owners  of  Piers,  Ckidges,  etc. — A  person  has  no  right  to  erect 
a  pier  in  a  navigable  river,  without  license  or  authority,  and,  if  he  does  so,  he 
is  liable  for  damage  sustained  by  a  vessel  colliding  with  it  at  night. ^  And  even 
where  a  person  has  a  right  to  erect  such  piers,  it  is  his  duty  to  so  light  or  desig- 
nate them  that  vessels  engaged  in  navigation  may  ascertain  their  existence  by 
the  exercise  of  reasonable  care.-  A  railroad  company  is  liable  for  the  negligence 
of  contractors,  employed  to  build  a  bridge,  in  leaving  piles  in  a  river,  so  as  to 
endanger   navigation,   upon   the   abandonment   of   the   contract.-"^ 

2.    Duties  and  Liabilities  of  Vessel. — Those  in  charge  of  vessels,  however. 


110.    122.   16   L.    Ed.    591;   The    Galatea,   92 
U.    S.    439.   23    L.    Ed.    727. 

A  steamer,  with  a  tug  on  each  side,  is 
liable  for  collision  with  a  vessel  aground, 
where  in  attempting  to  pass  through  a 
narrow  space  between  the  vessel  aground 
and  a  wreck,  she  strikes  and  injures  the 
grounded  vessel,  although  the  injury  is 
due  to  the  careening  of  one  of  the  tugs 
on  account  of  the  shallowness  of  the 
water.  The  Merrimac,  14  Wall.  199,  20 
L.   Ed.   873. 

98.  Improper  steering  by  tow. — The 
Maria   Martin,   12    Wall.  31,  20  L.   Ed.  251. 

99.  Liability  of  third  vessel  to  tow. — 
The  L.  P.  Dayton,  120  U.  S.  337,  30  L. 
Ed.   669. 

1.  Liability  of  owner  of  pier  illegally 
erected — A  pier  erected  in  the  navigable 
water  of  the  ^Mississippi  river  for  the  sole 
use  of  the  riparian  owner,  as  part  of  a 
boom  for  saw  logs,  without  license  or 
authority  of  any  kind,  except  such  as  may 
arise  from  his  ownership  of  the  adjacent 
shore,  is  an  unlawful  structure,  and  the 
owner  is  liable  for  the  sinking  of  a  barge 
run  against  it  in  the  night.  Atlee  v. 
Northwestern  Union  Pa-ket  Co.,  21  Wall. 
389,    22   L.    Ed.    619. 

Such  a  structure  differs  very  materially 
from  wharves,  piers,  and  others  of  like 
character,  made  to  facilitate  and  aid  navi- 
gation, and  generally  regulated  by  city  or 
town  ordinances,  or  by  statutes  of  the 
state,  or  other  competent  authoritj'.  At- 
lee V.  Northwestern  Union  Packet  Co.,  21 
Wall.  389.  22  L.   Ed.  619. 

They  also  have  a  very  different  stand- 
ing in  the  courts  from  piers  built  for 
railroad  bridges  across  navigable  streams, 
which  are  authorized  by  acts  of  congress 
■or  statutes  of  the  states.  Atlee  v.  North- 
western Union  Packet  Co.,  21  Wall.  389, 
,22   L.    Ed.    619. 

2.  Duty    to    light    or    otherwise    desig- 


nate piers. — Casement  i'.  Brown,  148  U. 
S.    615.   37    L.    Ed.   582. 

Contractors  engaged  in  building  piers 
for  a  railroad  bridge  across  the  Ohio 
River  neglected  to  place  buoys  and  lights 
upon  the  piers  after  they  became  sub- 
merged with  high  water,  although  they 
knew  that  the  lights  and  buoys  which  had 
been  placed  there  had  been  carried  away, 
and  had  ample  time  to  replace  them.  A 
coal  barge  in  tow  struck  the  submerged 
pier  and  was  lost.  It  appeared  that  the 
pilot  in  charge  of  the  tow  knew  of  the 
progress  of  the  work  on  the  piers,  hav- 
ing passed  there  several  days  before  it 
was  submerged  b\'  high  water,  but  it  did 
not  appear  that  the  pilot  knew  of  the 
exact  stage  of  the  water  at  that  time  or 
the  exact  depth  of  the  water  above  the 
pier  nor  even  the  exact  location  of  the 
pier  in  the  river.  It  was  held  that  the 
contractors  were  negligent  and  liable,  and 
that  the  pilot  was  not  guilty  of  contribu- 
tory negligence;  that  it  would  be  placing 
too  severe  a  condemnation  on  the  conduct 
of  the  pilot  to  say  that  liis  error  of  judg- 
ment, his  dependence  on  the  appearance 
of  the  stream,  and  his  reliance  upon  the 
duty  of  the  contractors  to  place  suitable 
buoys  and  warnings,  was  such  contribu- 
tory negligence  as  would  relieve  the  con- 
tractors from  liability  for  the  results  of 
their  negligence.  Casement  v.  Brown,  148 
U.  S.  615,  37  L.  Ed.  582. 

3-  Liability  of  railroad  for  negligence 
of  contractor  in  having  piles  in  river. — 
Philadelphia,  etc.,  R.  Co.  z-.  Philadelphia, 
etc.,  Towboat  Co.,  23  How.  209,  16  L.  Ed. 
433.  See  the  title  INDEPENDENT 
CONTRACTORS. 

That  the  vessel  so  injured  was  prosecut- 
ing her  voj-age  on  Sunday,  is  no  de- 
fense for  the  railroad  company.  Phila- 
delphia, etc.,  R.  Co.  V.  Philadelphia,  etc., 
Towboat  Co.,  23  How.  209,  16  L.  Ed. 
433. 
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must  exercise  due  care  to  avoid  collision  with  piers,  bridges  or  other  structures 
erected  in  navigable  waters."*  It  has  been  held  to  be  a  question  for  the  jury 
whether  the  officer  and  crew  of  a  vessel  colliding  with  a  structure  in  navigable 
waters  was  guilty  of  negligence.^ 

IV.  Duty  to  Aid  Injured  Vessel  after   Collision. 

When  two  vessels  come  in  collision,  if  one  is  not  disabled,  she  is  bound  to  ren- 
der all  possible  assistance  to  the  other,  even  though  the  other  may  be  wholly 
in  fault.*^ 

V.  Rights  and  Liabilities  Growing  Out  of  Collision. 

A.  What  Law  Governs. — v^ee  the  title  Conflict  of  Laws. 

B.  Loss  or  Damage  to  Cargo — 1.  Cargo  of  Colliding  Vessel — a.  Cargo 
Not  Liable  for  Fault  of  J'^csscl. — The  cargo  which  is  on  board  the  colliding  ves- 
sel at  the  time  the  collision  occurs  is  not  liable  for  the  damage  done  by  the  ship 
in  which  it  is  carried.'^ 

b.  Remedies  of  Cargo  Owner. — The  cargo  owner  may  pursue  his  remedy  at 
common  law,^  or  in  admiralty,  by  proceeding  in  rem  or  in  personam,^  against  tJie 
owner  of  either  or  both  of  the  offending  vessels, i"  and  if  he  did  not  contribute  to 
the  disaster,  he  is  entitled  to  judgment  for  the  full  amount  of  his  loss.^^ 

c.  Remedies  of  Underuriters  of  Cargo  Who  Have  Paid  Loss. — The  under- 
writers of  the  cargo,  having  paid  the  loss,  are  entitled  to  the  same  rights  and 
remedies  as  the  cargo  owner. ^2 


4.  Duty  of  those  in  charge  of  vessel 
to  avoid  collision.— The  Mohler.  21  Wall. 
2:50,  22  L.  Ed.  485;  Atlee  v.  Northwestern 
Union  Packet  Co.,  21  Wall.  389,  390,  22 
L.  Ed.  619;  Davidson  Steamship  Co.  v. 
United    States,    205    U.  S.  187,  51  L.  Ed.  764. 

The  officers  of  steamers  plying  the 
western  waters  must  be  held  to  the  full 
measure  of  responsibility  in  navigating 
streams  where  bridges  are  built  across 
them.  The  Mohler,  21  Wall.  230,  22  L. 
Ed.  485. 

Where,  in  a  high  or  uncertain  state  of 
the  wind,  a  vessel  is  approaching  a  part 
of  the  river  in  which  there  are  obstruc- 
tions to  the  navigation — as,  ex.  gr.,  the 
piers  of  a  bridge  crossing  it — between 
which  piers  she  cannot,  if  the  wind  is 
high  or  squally,  pass  without  danger  of 
being  driven  on  one  of  them,  it  is  her 
duty  to  lie  by  till  the  wind  has  gone  down, 
and  she  can  pass  in  safety.  The  Mohler, 
21  Wall.  230,  22  L.   Ed.  485. 

A  pilot  who,  though  engaged  for  many 
years  in  navigating  a  part  of  the  Missis- 
sippi, had  not  made  a  trip  over  that  part 
for  fifteen  months  previously  to  one  which 
he  was  now  making,  and  from  ignorance 
of  its  existence  ran  his  vessel  against  a 
pier  which  had  been  built  in  the  river  since 
he  had  last  gone  up  or  down  it — was  held 
to  be  in  fault  for  want  of  knowledge  of 
the  pier.  He  was  also  held  in  fault  for 
hugging,  in  a  dark  night,  the  shore  near 
where  he  knew  the  mill  and  boom  of  a 
riparian  owner  were,  and  against  a  pier 
connected  with  which  he  struck,  when 
the  current  of  the  river  would  have  car- 
ried him  into  safe  and  deep  water  further 
out.  Atlce  V.  Northwestern  Union  Packet 
Co.,  21  Wall.  389,  390,  22  L.  Ed.  G19. 

5.  Whether   those   in   charge   of  vessel 


negligent      a      jury      question. — Davidson 

Steani.ship   Co.  :■,   United  States.  205  U.  S. 
187,   51    L.    Ed.   764. 

Where  a  steamer  navigating  the  lakes 
ran  into  and  damaged  a  government 
breakwater,  it  was  held  that  it  was  for 
the  jury  to  say  whether,  under  the  circum- 
stances of  the  case,  those  in  charge  of 
the  steamer  were  guilty  of  negbgence, 
and  whether  the  government  was  guilty 
of  contrilnitory  negligence  with  respect  to 
lights,  and  that  where  the  jury  rendered 
a  verdict  in  favor  of  the  government,  it 
would  not  be  disturbed  by  the  supreme 
court,  both  lower  courts  having  refused 
to  set  it  aside,  though  there  was  some  ev- 
dence  which  might  have  justified  a  find- 
ing that  the  government  was  guilty  of 
contributory  negligence.  Davidson  Steam- 
ship Co.  V.  United  States.  205  U.  S.  187, 
51   L.   Ed.  7G4. 

6.  Duty  to  stand  by  and  render  aid  after 
collision. — The  Clarita,  23  Wall.  1,  is,  23 
L.  Ed.  140. 

7.  Cargo  not  liable  for  loss  resulting 
from  collision. — The  Atlas,  93  U.  S.  302, 
311,  23  L.   Ed.  863. 

8.  Common-law  remedy. — The  Atlas,  93 
U.    S.    302,   23    L.    Ed.    S(;3. 

9.  Remedy  in  admiralty. — The  Atlas, 
93   U.   S.   302.  23    L.    Ed.   853. 

10.  Right  to  sue  owner  of  either  or 
both  vessels. — Tlie  Atlas.  93  U.  S.  302, 
23  L.  Ed.  863;  The  New  York,  175  U.  S. 
187,  210,  44  L.  Ed.  126;  The  Beaconsfield, 
158   U.   S.   303,  307.  39   L.   Ed.   993. 

11.  Right  to  full  indemnity. — The  New 
York,  175  U.  S.  187,  210,  44  L.  Ed.  120;' 
The  Atlas,  93  U.  S.  302,  23  L.  Ed.  863;  The 
Beaconsfield,  158  U.  S.  303,  307,  39  L.  Ed. 
993. 

12.  Underwriters    of    the    cargo. — The 
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d.  Form  of  Decree  for  Cargo  Owners  in  Action  against  Both  Vessels. — ^Vhere 
both  vessels  are  libeled  for  a  loss  to  a  cargo  by  fault  of  both,  the  decree  ought 
to  be  against  both  vessels  severally,  each  for  one  moiety  of  the  entire  damage 
so  far  as  the  stipulated  value  of  each  extends,  and  it  should  provide  that  any 
balance  of  such  moiety,  over  and  above  such  stipulated  value  of  either  vessel, 
or  which  the  libelant  shall  be  enabled  to  collect  or  enforce,  shall  be  paid  by  the 
other  vessel,  or  her  stipulator,  to  the  extent  of  her  stipulated  value  beyond  the 
moiety  due  from  her.^^ 

2.  Loss  OR  Damage  to  Cargo  of  Third  Vessel. — Where  a  collision  between 
two  vessels,  both  of  which  are  at  fault,  results  in  the  loss  of  the  cargo  of  a  third 
vessel  which  was  not  at  fault,  its  owner  may  proceed  in  rem  against  one  of  the 
offending  vessels,  and  is  entitled  to  a  decree  against  it  for  the  entire  amount  of 
his  damages. ^^ 

C.  Loss  or  Damage  to  Third  Vessel. — A  third  vessel  injured  by  the  negli- 
gence of  two  others  has  the  same  rights  as  the  owner  of  the  cargo  of  one  vessel, 
where  the  collision  is  due  to  the  fault  of  both.^-^  Where  a  collision  is  due  to  the 
fault  of  two  vessels  and  a  third  vessel  sustains  injury  thereby  and  libels  both  of 
such  vessels,  the  well-etablished  rule  in  such  cases  is  to  apportion  the  damages 
equally  between  the  two  offending  vessels,  the  right  being  reserved  to  the  libel- 
ant to  collect  the  entire  amount  from  either  of  them  to  the  extent  of  her  stipu- 
lated value,  in  case  of  the  inability  of  the  other  to  respond  for  her  portion.^'^ 


New  York,  175  U.  S.  187,  44  L.  Ed.  126, 
citing  The  Atlas,  93  U.  S.  302,  23  L.  Ed. 
863;  The  Juniata,  93  U.  S.  337.  23  L.  Ed. 
930.  See  the  title  MARINE  INSUR- 
ANCE. 

13.  Decree.— The  Alabama,  92  U.  S. 
695.  23  L.  Ed.  763:  The  Beaconsfield,  158 
U.  S.  303,  307,  39  L.  Ed.  993;  The  Wash- 
ington, 9  Wall.  513,  19  L.  Ed.  787;  The 
Virginia  Ehrman,  97  U.  S.  309.  24  L.  Ed. 
890;  The  City  of  Hartford,  97  U.  S.  323,  24 
L.  Ed.  930;  The  Sterling,  106  U.  S.  647, 
27  L.  Ed.  98;  The  Atlas,  93  U.  S.  302,  23 
L.   Ed.  863. 

14.  Loss  or  damage  to  cargo  of  third 
vessel.— The  Atlas,  93  U.  S.  302,  23  L. 
Ed.  863. 

15'  Loss  or  damage  to  third  vessel. — 
The  Alabama,  92  U.  S.  695,  23  L.  Ed.  763; 
Brig  James  Gray  v.  Ship  John  Eraser,  21 
How.  184,  16  L.  Ed.  106;  Sturgis  v.  Boyer, 
24  How.  110.  16  L.    Ed.  591. 

16.  Apportionment  of  damages  between 
other  vessels. — The  Washington,  9  Wall 
513,  19  L.  Ed.  787;  The  Alabama,  92  U.  S. 
695,  23  L.  Ed.  763;  The  Virginia 
Ehrman,  97  U.  S.  309,  24  L.  Ed. 
890;  The  City  of  Hartford,  97  U. 
S.  3'>3,  24  L.  Ed.  930;  The  Civilta.  103 
U.  S.  699,  26  L.  Ed.  599;  The  Max  Mor- 
ris, 137  U.  S.  1.  9,  34  L.  Ed.  586;  The 
Sterling,  106  U.  S.  647,  27  L.  Ed.  98; 
The  Atlas,  93  U.  S.  302,  23  L.  Ed.  863; 
The  Victory,  168  U.  S.  410,  423,  42  L. 
Ed.    519. 

Where  a  vessel,  being  towed  into  port 
by  a  steam  tug,  came  into  collision  with 
a  vessel  at  ancljor,  and  the  steam  tug 
and  vessel  at  anchor  were  both  in  fault, 
the  loss  must  be  equally  divided  between 
them,  provided  the  ship  in  tow  was 
thrown  against  the  vessel  at  anchor  with- 


out any  fault  or  negligence  on  the  part  of 
the  vessel  in  tow.  Brig  James  Gray  v. 
Ship  John  Eraser,  21  How.  184,  16  L.  Ed. 
106. 

A  steamboat  collided  with  and  sunk  a 
schooner  towed  by  a  tug.  The  owner  of 
the  schooner  and  the  owner  of  her  cargo 
severally  libelled  the  steamboat  and  tug, 
both  of  which  were  found  to  be  in  fault. 
Held,  that  each  libelant  was  entitled  to  a 
decree  against  each  of  the  ofifending  ves- 
sels for  a  moiety  of  his  damages,  and  for 
interest  and  costs,  with  a  proviso  that  if 
either  of  said  vessels  was  unable  to  pay 
such  moiety,  then  he  should  have  a  rem- 
edy over  against  the  other  vessel  for  any 
balance  thereof  which  might  remain  un- 
paid. The  City  of  Hartford,  97  U.  S.  323, 
24  L.  Ed.  930. 

A  ship  in  tow  of  a  steam  tug,  each  hav- 
ing its  own  master  and  crew,  collided 
with  and  sunk  a^  steam  dredge  lying  at 
anchor  at  a  proper  place,  displaying  good 
sie-nal  lights,  and  having  competent  look- 
outs stationed  on  her  decks.  The  tug  and 
the  ship  having  been  libeled  and  seized, 
the  former  gave  a  stipulation  for  value 
for  $16,000.  Both  .were  found  to  be  at 
fault:  and  the  court  below  entered  a  de- 
cree awarding  the  libelants  $24,184.57 
damages,  with  interest  and  costs,  and  di- 
recting that  one-half  of  the  amount  be 
paid  by  the  ship,  and  the  remaining  half 
by  the  stipulators  for  the  tug.  Held,  that 
the  decree  should  be  modified  so  as  to 
further  provide  that  any  balance  of  the 
moiety  decreed  against  either  vessel, 
which  the  libelants  shall  be  unable  to 
collect,  shall  be  paid  by  the  other,  or  by 
her  stipulators,  to  the  extent  of  her  stipu- 
lated value  beyond  the  moiety  due  from 
her.  The  Virginia  Ehrman,  97  U.  S.  309, 
24    L.    Ed.    890. 
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D.  Rights  and  Liabilities  Where  Collision  Due  to  Fault  of  One  Vessel. 

— Where  collision  between  two  vessels  is  due  solely  to  the  fault  of  one,  the  other 
is  entitled  to  recover  full  damages. ^'^  If  the  libelant  was  solely  guilty  of  the 
negligence  which  resulted  in  collision,  the  libel  should  be  dismissed. ^^ 

E.  Division  of  Loss  in  Case  of  Mutual  Fault — 1.  Common-Law  Rule. — 
In  the  common-law  courts  the  defendant  must  pay  all  the  damages  or  none.  If 
there  has  been  on  the  part  of  plaintiffs  such  carelessness  or  want  of  skill  as  the 
common  law  would  esteem  to  be  contributory  negligence,  they  can  recover  noth- 
ing.i9 

2.  Admiralty  Rule — a.  Loss  or  Injury  Sustained  by  Vessels — (1)  General 
Rules. — By  the  rule  of  the  admiralty  court,  when  both  parties  have  been  in  fault 
each  vessel  is  liable  for  one-half  of  the  damages  done  to  both.  If  one  suffered 
more  than  the  other,  the  difference  should  be  equally  divided,  and  the  one  which 
suffered  least  should  be  decreed  to  pay  one-half  of  the  difference  to  the  one  which 
.suffered  most,  so  as  to  equalize  the  burden. ^o 


17.  Recovery  of  full  damages  where 
vessel  free  from  fault. — The  Grace  Gird- 
ler,  7  Wall.  19G,  19  L.  Ed.  113;  The  Clara, 

102  U.  S.  200,  26  L.  Ed.  145;  Union  Steam- 
ship Co.  V.  New  York,  etc.,  Steam.ship 
Co.,  24  How.  307,  16  L.  Ed.  699;  The 
Maria  Martin.  12  Wall.  31,  20  L.  Ed.  251; 
The  Morning  Light,  2  Wall.  550,  17  L 
Ed.  862;  Strout  v.  Foster,  1  How.  89,  92, 
11  L  Ed.  58;  The  Sunnyside,  91  U.  S.  208, 
215,  23  L.  Ed.  302;  The  Atlas,  93  U.  S. 
302,  312,  23  L.  Ed.  863;  The  City  of  Hart- 
ford, 97   U.  S.  323,  325,   24   L.    Ed.  930. 

18.  Libelant  only  guilty  of  negligence. 
—The  Maria  Martin,  12  Wall.  31,  20  L. 
Ed.  251;  Union  Steamship  Co.  v.  New 
York,  etc..  Steamship  Co.,  24  How. 
307,  16  L  Ed.  699;  The  Morning  Light, 
2  Wall.  550,  17  L  Ed.  862;  The  Clara,  102 
U.  S.  200,  26  L.  Ed.  145;  The  Sunnyside, 
91   U.    S.   208,   215,   23   L.    Ed.   302. 

19.  Division  of  damages  at  common  law. 
— Belden  v.  Chase,  150  U.  S.  674,  37  L 
Ed.  1218;  Atlee  v.  Northwestern  Union 
Packet  Co.,  21  Wall.  389,  395,  22  L.  Ed. 
619;  The  Max  Morris,  137  U.  S.  1,  10,  34 
L.  Ed.   586. 

Where  an  action  for  collision  is  brought 
in  a  state  court,  the  doctrine  of  a  division 
of  the  damages  where  both  vessels  are  at 
fault,  does  not  apply.  Belden  v.  Chase, 
150   U.  S.  674,  37  L   Ed.   1218. 

20.  Division  of  damages — General  titles. 
—The  Manitoba.  122  U.  S.  97,  111,  30  L. 
Ed.  1095;  The  North  Star,  106  U.  S.  17.  27 
L.  Ed.  91;  Atlee  v.  Northwestern  Union 
Packet  Co.,  21  Wall.  389,  395.  22  L  Ed. 
619;  The  Albert  Dumois.  177  U.  S.  240,  44 
L  Ed.  751;  The  Maria  Martin,  12  Wall. 
31,  20  L  Ed.  251;  The  Falcon.  19  Wall.  75, 
80,  22  L.  Ed.  98;  The  Max  Morris,  137  iJ. 
S.   1.   14,   34   L.    Ed.   586;   The    Connecticut. 

103  U.  S.  710.  26  L  Ed.  467;  The  Sapphire, 
18  Wall.  51,  21  L.  Ed.  814;  The  Clarita, 
23  Wall.  1.  13,  23  L  Ed.  146;  The  Morning 
Light,  2  Wall.  550,  557,  17  L  Ed.  862; 
Union  Steamship  Co.  v.  New  York,  etc., 
Steamship  Co.,  24  How.  307,  313,  16  L 
Ed.  699;  The  Schooner  Catharine  t-. 
Dickinson,  17  How.  170,  15  L.  Ed. 
233;   The   Gray   Eagle,   9   Wall.   505,    19    I.. 


Ed.  741;  The  Atlas.  93  U.  S.  302.  319,  23  L. 
Ed.  863;  The  Sunnyside,  91  U.  S.  208,  216, 
23  L  Ed.  302;  The  Continental,  14  Wall. 
345,  355,  20  L.  Ed.  801;  The  Stephen  Mor- 
gan, 94  U.  S.  599.  24  L.  Ed.  266;  The 
American,  92  U.  S.  432,  438,  23  L.  Ed.  724; 
Rogers  v.  The  Steamer  St.  Charles,  19 
How.  108.  109,  15  L.  Ed.  563;  Chamberlain 
V.  Ward,  21  How.  548,  16  L  Ed.  211;  Brig 
James  Gray  f.  Ship  John  Frascr.  21  How. 
184,  16  L  Ed.  106;  The  Potomac,  105  U.  S. 
630,  631,  26  L  Ed.  1194;  The  Conemaugh. 
189  U.  S.  363,  366,  47  L.  Ed.  854;  Ralli  '•'. 
Troop,  157  U.  S.  386,  406,  39  L.  Ed.  742; 
The  Clara,  102  U.  S.  200,  203,  26  L  Ed. 
145;  The  Sterling,  106  U.  8.  647.  27  L  Ed. 
98;  Belden  v.  Chase,  150  U.  S.  674.  691.  37 
L.  Ed.  1218;  The  Delaware.  161  U.  S.  459, 
470,  40  L.  Ed.  771;  The  Washington,  9 
Wall.  513,  19  L  Ed.  787;  The  Ariadne.  13 
Wall.  475,  20  L  Ed.  542;  The  Teutonia,  23 
Wall.  77,  23  L.  Ed.  44;  The  Alabama.  92  U. 
S.  695,  23  L  Ed.  763;  Tlie  Juniata,  93  U.  S. 
337.  23  L  Ed.  930;  The  Virginia  Ehrman, 
97  U.  S.  309,  24  L.  Ed.  890;  The  City  of 
Hartford,  97  U.  S.  323,  325,  24  L.  Ed.  930; 
The  Civilta,  103  U.  S.  699.  26  L.  Ed.  599; 
The  Lucille,  15  Wall.  676.  21  L. 
Ed.  247;  Erie  R.  Co.  v.  Erie,  etc., 
Transp.  Co.,  204  U.  S.  220,  51  L.  Ed. 
450;  Nelson  v.  Lcland,  22  How.  48,  16  L. 
Ed.  269;  Strout  v.  Foster,  1  How.  89,  92,  11 
L.  Ed.  58;  Dupont  de  Nemours  z'.  Vance, 
19  How.  162,  172,  15  L.  Ed.  584. 

"In  other  words,  as  both  parties  were 
in  fault,  the  damage  done  to  both  vessels 
should  be  added  together  in  one  sum  and 
equally  divided,  and  a  decree  be  pro- 
nounced in  favor  of  the  owners  of  the  ves- 
sel which  suffered  most,  against  those  of 
the  vessel  wliich  suffered  least,  for  one- 
half  of  the  difference  between  the  amounts 
of  their  respective  losses."  The  Mani- 
toba, 122  U.  8.  97,  111,  30  L.  Ed.  1095; 
The  North  Star,  106  U.  S.  17,  27  L.  Ed. 
91;  The  Sapphire.  18  Wall.  51,  21  L.  Ed. 
814. 

In  case  of  divided  damages,  where  an 
insurance  company  paid  the  vessel  suffer- 
ing the  most  damages  two-tliirds  of  its 
damages,    which    was    in   accordance    with 
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(2)  A^ecessify  for  Both  Vessels  to  Be  Daiiiaged. — While  the  rule  as  to  divi 
sion  of  damages  is,  strictly  speaking,  applicahle  only  where  it  appears  that  boll, 
vessels  have  been  injured, -^  yet,  upon  a  like  principle,  where  both  are  at  faul 
and  only  one  of  them  is  injured,  the  injured  vessel  recovers  only  half  of  its  dam 
ages. 22 

(3)  Effect  of  Minor  fault  of  One  J^essel. — x\nd  a  minor  fault  of  one  vesse'. 
has  been  held  not  to  make  a  case  for  division  of  damages,  where  such  fault  bort. 
but  a  little  proportion  to  the  many  faults  of  the  other. ^^ 

(4)  Collision  tenth  Piers  or  Other  Structures. — The  rule  as  to  division  of 
damages  applies  to  a  case  of  the  collision  of  a  vessel  with  a  pier,  as  well  as  ti- 
collision  between  two  vessels. 2-* 

b.  Loss  to  Cargo — (1)  Loss  to  Be  Divided. — Damages  to  the  cargo  of  one 
vessel  by  collision  due  to  the  fault  of  both  are  to  be  divided, ^-'^  and  the  fact  thai 
the  owner  of  one  vessel  has  paid  the  cargo  owners,  does  not  aiTect  the  rule,  as 
he  is  entitled  to  contribution  from  the  owners  of  the  other.^c 


the  terms  of  the  policy,  and  released  its 
claim  to  subrogation  to  the  other  vessel, 
it  was  held  that  only  one-third  of  the  sum 
paid  by  the  insurer  could  be  deducted 
from  the  amount  of  the  recovery.  The 
Potomac.  105  U.  S.  630,  26  L.  Ed.  1194. 
See.  generally,  the  title  MARINE  IN- 
SURANCE. 

"Contributory  negligence  on  the  part  of 
the  libelant  cannot  defeat  a  recovery  in  col- 
lision cases,  if  it  appears  that  the  other 
party  might  have  prevented  the  disaster, 
and  that  he  also  did  not  practice  due  dili- 
gence, and  was  guilty  of  negligence,  and 
failed  to  exercise  proper  skill  and  care  in 
the  management  of  his  vessel."  The  Atlas, 
93  U.   S.   302,  316.   23   L.   Ed.   863. 

Origin  of  rule  as  to  division  of  damages. 

"The    doctrine    of    an    equal    division    of 

damages  in  admiralty,  in  the  case  of  a  col- 
lision between  two  vessels,  where  both 
are  guilty  of  fault  contributing  to  the  col- 
lision, had  long  been  the  rule  in  England, 
but  was  first  established  by  this  court  in 
the  case  of  The  Schooner  Catharine  t'. 
Dickinson.  17  How.  170.  1.5  L.  Ed.  233." 
The  Max  Morris,  137  U.  S.  1,  8,  34  L. 
Ed.  586. 

Justice  of  rule.— "This  rule  of  the  ad- 
miralty commends  itself  quite  as  favor- 
ably in  its  influence  in  securing  practical 
justice  as  the  other,  and  the  plaintiff  who 
has  the  selection  of  the  forum  in  which  he 
will  litigate,  cannot  complain  of  the  rule 
of  that  forum."  Atlee  v.  Northwestern 
Union  Packet  Co.,  21  Wall.  389.  395,  22  L. 
Ed.  619;  The  Max  Morris,  137  U.  S.  1,  10, 
34  L  Ed.  586;  The  Schooner  Catharine  v. 
Dickinson.  17  How.  170,  15  L.  Ed.  233. 

In  the  case  of  The  Schooner  Catharine 
V.  Dickinson,  17  How.  170,  15  L.  Ed.  233, 
both  vessels  being  held  in  fault  for  the 
collision,  it  was  said  by  the  court,  speak- 
ing by  Mr.  Justice  Nelson,  p.  177,  that  the 
well-settled  rule  in  the  English  admiralty 
was  "to  divide  the  loss  "  and  that  "under 
the  circumstances  usually  attending  these 
disasters,"  the  court  thought  "the  rule  di- 
viding the  loss  the  most  just  and  equi- 
table, and  as  best  tendincr  to  induce  care 
and  vigilance  on  both   sides,  in   the  navi- 


gation."    The  Max  Morris.  137  U.  S.  1.  9, 
34   L.    Ed.   586. 

Operation  of  limited  liability  statute  in 
case  of  division  of  damages. — See  the  ti- 
tle  SHIPS  AND   SHIPPING. 

21.  Necessity  for  both  vessels  to  be  in- 
jured.—The  Sapphire,  18  Wall.  51,  21  L. 
Ed.   814. 

22.  Where  only  one  vessel  injured. 
—The  Max  Morris.  137  U.  S.  1,  8,  34  L. 
Ed.  586. 

23.  Slight  fault  of  one  vessel  does  not 
make  case  for  division. — The  Great  Re- 
public. 23  Wall.  20,  23  L.  Ed.  55. 

24.  Application  of  rules  in  case  of  col- 
lision v^ith  pier. — A  barge  owned  by  the 
libelant  was  sunk  by  striking  a  stone  piei 
owned  by  the  respondent,  built  in  the  nav- 
igable part  of  the  Mississippi  River.  Both 
parties  being  found  in  fault  by  the  dis- 
trict court,  that  court  divided  the  damages 
sustained  by  the  libelant,  and  rendered  a 
decree  against  the  owner  of  the  pier  for 
one-half  of  them.  The  circuit  court  held 
the  owner  of  the  pier  to  be  wholly  in 
fault,  and  decreed  the  entire  damage 
against  him.  An  appeal  to  the  supreme 
court,  after  two  hearings  of  the  case,  re- 
versed the  decree  of  the  circuit  court  and 
reinstated  that  of  the  district  court.  The 
case  is  treated  in  the  opinion  as  one  of 
collision.  Atlee  v.  Northwestern  Union 
Packet  Co.,  21  Wall.  389,  399,  22  L.  Ed. 
619,  quoted  in  The  Max  Morris,  137  U.  S. 
1,  9,  34  L.  Ed.  586. 

25.  Loss  to  cargo  to  be  divided. — Erie 
R.  Co.  V.  Erie,  etc.,  Transp.  Co.,  204  U.  S. 
220,  51  L.  Ed.  450;  The  Chattahoochee, 
173  U.  S.  540,  43  L.  Ed.  801. 

26.  Contribution. — Erie  R.  Co.  v.  Erie, 
etc.,  Transp.  Co.,  204  U.  S.  220,  225,  51  L. 
Ed  450;  The  North  Star,  106  U.  S.  17,  ?7 
L.  Ed.  91;  The  Sterling.  106  U.  S.  647,  27 
L.   Ed.   98. 

The  rule  of  the  common  law,  even, 
that  there  is  no  contribution  between 
wrongdoers  is  subject  to  exception. 
Whatever  its  origin,  the  admiralty  rule  in 
this  country  is  well  known  to  be  the  other 
way.  Erie  R.  Co.  v.  Erie,  etc..  Transp. 
Co.,  204  U.  S.  220,  225,  51  L.  Ed.  450;  The 


COLLISION. 


937 


(2)  Rights  and  Remedies  of  Vessel  Paying  Cargo  Ozvners  to  Enforce  Con- 
tribution—  (a)  Recoupment. — Where  two  vessels  collided  and  one  was  sunk, 
and  its  owners  as  bailees  for  the  owners  of  the  cargo  proceeded  against  the  other, 
it  was  held  that  they  were  entitled  to  recover  the  entire  value  of  the  cargo,  but 
the  other  vessel  was  entitled  to  recoup  one-half  of  this  amount  from  one-half 
of  the  amount  of  damages  suffered  by  the  other. 2^ 

(b)  Action  for  Contribution. — Admiralty  has  jurisdiction  of  an  independent 
suit  by  one  vessel  for  contribution  to  recover  a  share  of  the  damage  paid  by  the 
former  to  cargo  owners  for  damage  sustained  in  a  collision  due  to  the  fault  of 
both. 28  And  where  u.  a  suit  for  collision  a  decree  is  entered  dividing  the  damages, 
this  is  not  a  bar  to  a  subsequent  suit  by  one  vessel  to  recover  from  the  other 
partial  indemnity  for  damage  paid  to  the  cargo  owners,  such  claim  not  having 
been  set  up  in  the  first  suit.^^ 

c.  Personal  Injuries. — Where  a  collision  between  two  vessels  results  from  the 
fault  of  both  of  them,  a  party  sustaining  personal  injuries  from  the  collision 
may  recover  damages  against  both  vessels,  and  they  may  be  proceeded  against  in 
the  same  libel.  The  damages  recovered  in  such  case  may  be  apportioned  by  the 
decree  equally  between  the  two  vessels ;  and  at  the  same  time  the  right  be  reserved 
to  the  libelant  to  collect  the  entire  amount  of  either  of  them  in  case  of  the  inabil- 
ity of  the  other  to  respond  for  her  portion.^'"^' 

d.  Costs. — Where  both  vessels  are  in  fault,  and  the  damages  are  equally  ap- 
portioned between  two  vessels,  the  costs  should  also  be  equally  divided.'^  ^ 

F.  Effect  of  Harter  Act  on  Liability  for  Collision. — The  act  of  Feb.  13, 
1893,  ch.  105,  27  Stat.  445,  commonly  known  as  the  Harter  Act,  governs  as  be- 


North  Star,  106  U.  S.  17,  27  L.  Ed.  91; 
The  Sterling,  106  U.  S.  647,  27  L.  Ed.  98. 
See,  generally,  the  title  CONTRIBU- 
TION AND  EXONERATION. 

27.  Recoupment. — The  Chattahoochee, 
173  U.  S.  540,  43  L.  Ed.  801.  See,  also, 
The  Albert  Dumois,  177  U.  S.  240,  250,  44 
L.   Ed.  751. 

In  The  Conemaugh,  189  U.  S.  363.  47  E. 
Ed.  854,  and  Ex  parte  Union  Steamboat 
Co.,  178  U.  S.  317,  44  L.  Ed.  1084  (both 
cases  arising  out  of  the  same  collision), 
it  was  held  that  recoupment  could  not  be 
made,  the  pleadings  not  opening  that 
claim. 

Remedy  for  refusal  to  allow  recoup- 
ment.— Where  the  lower  court  refused  to 
allow  such  recoupment,  it  was  held  that 
if  the  vessel  against  whom  the  decree  was 
rendered  had  any  remedy,  it  was  by  ap- 
peal and  not  by  mandamus.  Ex  parte 
Union  Steamboat  Co.,  178  U.  S.  317,  44  L. 
Ed.  1084. 

28.  Admiralty  jurisdiction  of  suit  for 
contribution. — Erie  R.  Co.  z'.  Eric,  Transp. 
Co.,  204  U.  S.  220,  51  L.  Ed.  450.  See  the 
title  ADMIRALTY,  vol.  1,  p.  119. 

29.  Decree  dividing  damages  no  bar  to 
suit  for  contribution. — Erie  R.  Co.  7'.  Erie, 
etc.,  Transp.  Co..  204  U.  S.  220.  227,  51  L. 
Ed.  450.  See,  generally,  the  title  l-OR- 
MER  ADJUDICATION  OR  RES  AD- 
JUDICATA. 

30.  Personal  injuries. — The  Washing- 
ton, 9  Wall.  513,  19  L.  Ed.  787;  The  Al- 
bert Dumois,  177  U.  S.  240,  44  L.  Ed.  751. 

Where  a  collision  occurred  between  two 
steamers  one  of  them  being  sunk,  and  her 
owners  libeled  the  other,  it  was  held  that 
one-half  of   the   damages   which   had   been 


recovered  against  the  latter  by  personal 
representatives  of  passengers  on  the  for- 
mer who  were  killed  by  the  collision,  was 
to  be  deducted  from  the  amount  which 
the  owners  of  the  sunken  vessel  were  en- 
titled to  recover.  The  Albert  Dumois,  177 
U.  S.   240,   44   L.   Ed.   751. 

Where  a  stevedore  was  injured  by  the 
negligence  of  himself  and  the  vessel  on 
which  he  was  employed,  and  brought  suit 
in  admiralty  for  damages,  it  was  held  that 
his  contributory  negligence  did  not  bar 
recovery,  the  court  saying:  "The  more 
equal  distribution  of  justice,  the  dictates 
of  humanity,  the  safety  of  life  and  limb 
and  the  public  good,  will  be  best  pro- 
moted by  holding  vessels  liable  to  bear 
some  part  of  the  actual  pecuniary  lo-.s 
sustained  by  the  libelant,  in  a  case  like 
the  present,  where  their  fault  is  clear,  pro- 
vided the  libelant's  fault,  though  evident, 
is  neither  willful,  nor  gross,  nor  inexcus- 
able, and  where  the  other  circumstances 
present  a  strong  case  for  his  relief.  We 
think  this  rule  is  applicable  to  all 
like  cases  of  marine  tort  founded 
upon  negligence  and  prosecuted  in 
admiralty,  as  in  harmony  with  the 
rule  for  the  division  of  damages 
in  cases  of  collision."  The  Max  Morris. 
137  U.   S.   1,  14.  34  L.    Ed.   586. 

31.  Costs.— The  America.  92  U.  S.  432, 
438.  23  L.  Ed.  724,  citing  The  Schooner 
Catharine  v.  Dickinson,  17  How.  170,  17:5, 
15  L.  Ed.  233;  Rogers  t'.  The  Steamer 
St.  Charles.  19  How.  108,  109.  15  L.  Ed. 
563;  The  Maria  Martin.  12  Wall.  31,  43. 
20  L.  Ed.  251;  The  Morning  Light.  2 
Wall.  550.  557,  17  L.  Ed.  862.  See,  gen- 
erallv.  the  title  COSTS. 
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tween  vessels  and  their  cargoes,  and  does  not  apply  so  as  to  exempt  one  vessel 
from  liability  for  loss  or  damage  to  another  by  collision. •■^- 

G.  Measure  of  Damages — 1.  Ix  GexEral. — The  true  measure  of  compen- 
sation to  an  innocent  party,  in  a  case  of  collision,  is  damages  to  the  full  amount  of 
loss  actually  suffered  by  him.^^  Restitutio  in  integram  is  the  rule  in  suits  for 
damages  occasioned  by  collision. "^^ 

2.  Loss  OF  OR  Injuries  to  Vessel — a.  Vessel  Lost — (1)  In  General. — In 
cases  of  total  loss  by  collision,  the  owner  of  the  injured  vessel  is  entitled  to  re- 
cover the  true  market  value  of  the  vessel,^^  with  interest  and  the  net  freight  pend- 
ing at  the  time  of  the  collision  added. ^^ 

(2)  Effect  of  Decree  for  Total  Loss. — A  decree  for  a  total  loss  bars  any  claim 
of  the  original  owners  to  the  vessel,  and  their  title  is  remitted  to  the  vessel  against 
which  the  decree  is  rendered.^' 

b.  Vessel  Damaged — (1)  Cost  of  Repairs. — Where  repairs  are  practicable, 
the  rule  followed  by  the  admiralty  courts  is,  that  the  damages  assessed  against 
the  respondent  shall  be  sufficient  to  restore  the  injured  vessel  to  the  condition  in 
which  she  was  at  the  time  the  injury  was  infiicted.^s 


32.  Effect  of  Harter  Act  on  liability  for 

collision.— The  Delaware,  161  U.  S.  459, 
40  L.  Ed.  771;  The  Chattahoochee,  173  U. 
S.  540,  43  L.  Ed.  801.  Generally,  as  to 
Harter  Act,  see  the  title  SHIPS  AND 
SHIPPING. 

The  relations  of  two  colliding  vessels 
to  each  other  are  unaffected  by  the  Har- 
ter Act,  notwithstanding  one  or  both  of 
such  vessels  be  laden  with  a  cargo.  The 
Chattahoochee,  173  U.  S.  540,  43  L.  Ed. 
801. 

33.  Measure  of  damages — In  general. — 
The  Atlas.  93  U.  S.  302,  23  L-  Ed.  863; 
Bussy  V.  Donaldson,  4  Dall.  206,  1  L.  Ed. 
802;  Smith  v.  Condry,  1  How.  28,  11  L. 
Ed.  35;  The  Virginia  Ehrman,  97  U.  S. 
309,  310.  24  L.  Ed.  890;  The  Baltimore, 
8  Wall.  377,  385,  19  L.  Ed.  463;  William- 
son f.  Barrett,  13  How.  101,  14  L.  Ed.  68. 

34.  Restitutio  in  integram. — The  Steamer 
Cayuga  z\  Hoboken  Land,  etc..  Co..  14 
Wall.  270,  20  L.  Ed.  828;  The  Atlas.  93 
U.  S.  302.  307,  23  L.  Ed.  863;  The  Bal- 
timore, 8  Wall.  377.  385,  19  L.   Ed.  463. 

Ship  owners,  if  their  ship  is  without 
fault,  are  entitled  in  a  cause  of  collision, 
except  where  it  occurs  froin  inevitable 
accident,  to  full  compensation  for  the 
damage  their  ship  receives,  provided  it 
does  not  exceed  the  value  of  the  offend- 
ing vessel  and  her  freight  then  pending; 
and  the  same  rule  applies  where  the  in- 
jury is  caused  by  the  joint  action  of  a 
tug  and  tow.  if  it  be  so  alleged  in  the  li- 
bel, and  it  appears  that  both  were  in 
charge  of  their  own  master  and  crew,  and 
that  each  was  in  fault  in  not  taking  due 
care,  or  was  guilty  of  negligence  or  of 
unskillful  or  improper  navication.  The 
Virginia  Ehrman,  97  U.  S.  309,  310,  24  L. 
Ed.   890. 

35.  Market  value  of  vessel. — The  Um- 
bria.  166  U.  S.  404.  41  L.  Ed.  1053;  The 
Baltimore,  8  Wall.  377.  386,  19  L.  Ed.  463; 
The  Ann  Caroline,  2  Wall.  538,  17  L.  Ed. 
833. 

The    true    damage    incurred   by   a    party 


whose  vessel  has  been  sunk  by  collision 
being  the  value  of  his  vessel,  that  sum 
(without  interest)  was  given  in  a  proceed- 
ing in  rem,  where  the  value  of  the  offend- 
ing vessel  was  fixed  in  stipulations  that 
had  been  entered  into  to  procure  her  dis- 
charge at  that  identical  sum.  The  Ann 
Caroline,   2   Wall.    538,    17    L.    Ed.   833. 

The  owner  of  an  injured  vessel  is  not 
bound  to  raise  the  vessel  in  a  case  where 
she  was  sunk  by  collision,  but  the  court 
cannot  award  damages  for  a  total  loss, 
where  it  appears  probable,  that  the  vessel 
and  cargo  may  be  raised  without  much 
expense,  and  restored  to  their  owners. 
The  Baltimore,  8  Wall.  377.  388,  19  L.  Ed. 
463. 

36.  Interest  and  pending  freight. — The 
Umbria,   166   U.   S.  404.   41   L.  Ed.  1053. 

37.  Effect  of  decree  for  total  loss. — The 
Falcon,   19  Wall.  75.  76.  22  L.   Ed.   98. 

Where  the  libel  alleged  that  the  loss 
by  the  collision  was  substantially  a  total 
loss,  and  the  answer  substantially  admitted 
this — the  vessel  having  sunk  in  Chesa- 
peake Bay  in  five  fathoms  water,  and  't 
being  clear  from  the  proofs  that  she  could 
not  have  been  repaired  without  a  large  ex- 
penditure of  time  and  money,  held,  that 
the  fact  that  she  was  finally  raised,  re- 
paired, and  put  in  good  condition,  was  no 
defense  to  a  claim  for  a  total  loss;  espe- 
cially as  it  did  not  appear  at  whose  in- 
stance or  at  what  cost  this  was  done;  nor 
by  what  right  those  in  possession  of  her 
held  her;  and  it  not  being  either  alleged 
or  proved  that  she  had  been  tendered 
back  to  her  original  owners.  The  Falcon, 
19  Wall.  fo.  76,  22  L.  Ed.  98,  distinguish- 
ing The  Baltimore,  8  Wall.  377.  378.  19  L. 
Ed.    463. 

38.  Cost  of  repairs. — The  Atlns.  93  U. 
S.  302.  307,  23  L.  Ed.  863;  The  Baltimore, 
8  Wall.  377.  385.  19  L.  Ed.  463;  Williamson 
V.  Barrett,  13  How.  101,  14  L.  Ed.  68; 
The  Schooner  Catharine  v.  Dickinson.  17 
How.  170.  15  L.  Ed.  233;  The  Granite 
State.   3   Wall.   310,  311,  18   L.   Ed.   179. 
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(2)  Vessel  Abandoned.— In  cases  of  collision,  where  the  injured  vessel  has 
been  adandoned,  the  measure  of  damages  is  the  difference  between  her  value  in 
her  crippled  condition  and  her  value  before  the  collision,  and  this  is  to  be  ascer- 
tained by  the  testimony  of  experts,  who  can  judge  of  the  probable  expense  of 
raising  and  repairing  the  vessel. ^^ 

(3)  Damages  Accruing  after  Collision.— Wrsons  injured  in  their  property  by 
collision  are  entitled  to  full  indemnity  for  their  loss,  but  the  respondents  are  not 
liable  for  such  damages  as  might  have  been  reasonably  avoided  by  the  exercise 
of  ordinary  skill  and  diligence,  after  the  collision,  on  the  part  of  those  in  charo-e 
of  the  injured  ship.-*"  '^ 

3.  Loss  OF  Time  or  Use  of  Vessel— a.  Right  to  Recover.-^ln  order  to  make 
full  compensation  and  indemnity  for  what  has  been  lost  by  the  collision,  restitu- 
tio in  integrum,  the  owners  of  the  injured  vessel  are  entitled  to  recover  for  the 
loss  of  her  use,  while  laid  up  for  repairs.^  ^ 

b.  Mode  of  Estimating  Amount  of  Recovery. — When  there  is  a  market  price 
for  such  use,  that  price  is  the  test  of  the  sum  to  be  recovered.  When  there  is  no 
market  price,  evidence  of  the  profits  that  she  would  have  earned  if  not  disabled 
is  competent ;  but  from  the  gross  freight  must  be  deducted  so  much  as  would  in 
ordinary  cases  be  disbursed  on  account  of  her  expenses  in  earning  it,  since  in  no 
event  can  more  than  the  net  profits  be  recovered  by  way  of  damao-es.-*- 


This  rule  does  not  allow  deduction,  as 
in  insurance  cases,  for  the  new  material 
furnished  in  the  place  of  the  old.  The 
Baltimore,   8   Wall.   377,   19   L.    Ed.   463. 

Tlie  sum  which  it  will  take  to  repair 
her  is  not  an  incorrect  rule  of  damage,  in 
case  of  injury  from  collision  to  an  old 
barge  of  a  peculiar  structure  and  capaci- 
ties of  usefulness,  and  from  these  causes 
not  having  any  established  market  value 
in  the  particular  port  where  she  is  injured. 
The  Granite  State,  3  Wall.  310,  311,  18  L- 
Ed.   179. 

Where  the  vessel  has  been  actually 
raised  and  repaired,  the  actual  cost  incurred 
is  the  true  measure  of  indemnity.  The 
Schooner  Catharine  v.  Dickinson,  17  How. 
170,   15   L.   Ed.   233. 

39.  Vessel  abandoned. — The  Schooner 
Catharine  v.  Dickmson,  17  How.  170,  3  5 
L.   Ed.  233. 

The  mere  fact  that  a  vessel  is  sunk  is 
not,  of  itself,  sufticient  to  show  that  the 
loss  is  total,  nor  to  jv.stify  the  master  and 
owner  in  abandoning  her  and  her  cargo. 
The  Baltimore.  8  Wall.  377.  378,  19  L.  Ed. 
463. 

40.  Damage  accruing  after  collision. — 
The  Baltimore,  8  Wall.  377.  19  L.  Ed.  463. 

Damages  are  awarded  in  such  cases  for 
the  injury  done  to  the  vessel  and  cargo 
by  a  wrongful  act.  but  if  the  party  suf- 
fering the  injury  to  his  property  will  not 
employ  any  reasonable  mcas"res  to  stop 
the  progress  of  the  damages,  but  willfully 
and  obstinately,  or  through  gross  negli- 
gence, suffers  the  damage  to  augment, 
't  is  his  own  folly,  and  the  law  will  not 
afiford  him  any  redress  for  such  part  of 
the  damage  as  proceeded  directlv  from 
his  own  culnable  default.  The  Baltimore, 
8   Wall.   377,   19   L.   Ed.   463. 

Justice  as  well  as  sound  policy  forbids 
that  the  owner  of  a  vessel  sunk  by  col- 
lision   should    be    allowed    to    recover    the 


full  value  of  the  vessel  and  cargo  except 
m  cases  where  the  entire  property  is  lost 
by  the  disaster,  which  is  not  true  in  a  case 
where,  by  reasonable  exertions,  the  ves- 
sel may  be  raised  and  the  cargo  saved  by 
the  use  of  such  nautical  skill  as  the  own- 
ers of  vessels  usually  employ  in  such 
emergencies.  Owners  of  vessels  seeking 
redress  in  such  cases  must  be  prepared  to 
show,  not  only  that  those  in  charge  of  the 
other  vessel  were  in  fault,  but  that  no 
negligence  on  their  part  has  increased  or 
aggravated  the  injnrv.  The  Baltimore,  8 
Wall.   377.   19    L.    I'.d.  463. 

41.  Loss   of  time   and   use    of   vessel. 

The  Potomac,  105  U.  S.  630,  631,  26  L 
Ed.  1194;  Sturgis  v.  Clough,  1  Wall.  269, 
17  L.  Ed.  580;  The  .Conqueror,  166  U.  S. 
110,  125,  4  L.  Ed.  937;  Williamson  v.  Bar- 
rett, 13  How.  101,  14  L.  Ed.  68;  The 
Steamer  Cayuga  v.  Hoboken  Land,  etc., 
Co..  14  Wall.  270,  20  L.  Ed.  828;  The  Fa- 
vorita,   18   Wall.   598,   21    L-    Ed.   856. 

Demurrage  is  properly  charged  against 
a  vessel  for  the  time  that  a  ferry  boat 
with  which  she  negligently  collided  was 
repairing,  though  her  owners,  a  ferry 
company,  had  a  spare  boat  which  took 
her  i)lace  on  the  ferry.  The  Favorita,  18 
Wall.  598.  21  L.  Ed.  856;  The  Steamer 
Cayuga  v.  Hoboken  Land,  etc..  Co.,  14 
Wall.  270.  20  L.  Ed.  828. 

42.  Mode  of  estimating  amount  of  re- 
covery   for    loses    of    use    of   vessel. T!ie 

Potomac,  105  U.  S.  6:!0.  631.  26  L.  Ed. 
1194,  citing  Williamson  v.  Barrett,  13 
How.  101.  14  E.  Ed.  68;  Sturgis  v.  Clough. 
1   Wall.   269,   17  L.   Ed.  580. 

Whore  a  New  York  ferry  boat  was  in- 
jured by  a  tortious  collision,  the  rate  of 
demurrage  was  held  to  be  properly  fixed 
at  what  the  superintendents  of  three  prin- 
cipal ferries  of  Xew  York  gave  it  as  their 
opinion  assigning  their  reasons  and  show- 
ing estimate,  that  the  service  of  the  boat 
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4.  Loss  OF  Profits — a.  Where  Vessel  Is  a  Total  Loss. — In  cases  of  a  total 
loss,  the  recovery  of  profits  is  limited  to  the  voyage  which  the  vessel  is  then  per- 
forming, since,  if  the  owner  were  entitled  to  recover  the  profits  of  a  future  voy- 
age or  charter,  there  would  seem  to  be  no  limit  to  such  right  so  far  as  respects 
the  time  of  its  continuance ;  and  if  the  vessel  were  under  a  charter  which  had 
mouths  or  years  to  run,  the  allowance  of  the  probable  profits  of  such  charter 

might  work  a  great  practical  injustice  to  the  owner  of  the  vessel  causing  the  in- 
jur y.^  3 

b.  Where  Vessel  Is  Damaged. — In  cases  of  a  partial  loss  there  is  no  injustice- 
in  allowing  the  probable  profits  of  a  charter  for  the  short  time  during  which  the 
vessel  is  laid   up   for  repairs.** 

5.  Damage  to  Cargo. — The  proper  rule  of  damages  where  a  cargo  is  lost  by 
collision  is  the  value  of  the  goods  at  the  tiine  and  place  of  shipment.*^ 

6.  Effect  \\'here  Vessel  Is  Released  on  Stipulatiox. — Though  damages  for 
collision  ought  not  to  be  awarded  to  an  amount  beyond  the  stipualtion  given  on  the 
release  or  discharge  of  the  ofifending  vessel  from  attachment,  yet  within  that 
amount  they  may  be  given,  though  exceeding  those  claimed  by  the  libel  origi- 
nally, and  while  it  was  uncertain  what  the  damages  would  be,  if  the  libel  have 
been   properly   amended.*^ 

7.  Effect  of  Coxcurrixg  Decision's  of  Lower  Courts. — When  the  district 
and  circuit  courts  agree  in  their  estimate  of  the  value  of  the  sailing  vessel  lost  by 
colHsion,  the  supreme  court  \yill  not  set  aside  their  estimate  without  satisfactory 
evidence  that  thev  were  mistaken.*" 

H.  Personal  Liability  of  Owner — 1.  At  Common  Law. — By  the  common 
law.  as  administering  both  in  England  and  America,  the  personal  liability  of  the- 
owner  of  a  vessel  for  damages  by  collision  is  the  same  as  in  other  cases  of  negli- 


-u-as  -tvorth.  The  Fteamer  Cayuga  v.  H'l- 
boken  Land,  etc.,  Co.,  14  Wall.  270,  20  L. 
Ed.  828. 

43.  Where  vessel  is  a  total  loss. — The 
Umbria.  166  U.  S.  404.  422.  41  L.  Ed.  1053. 
See,  also,  Smith  v.  Condry,  1  Ho-w.  28,  11 
L.    Ed.    35. 

"In  cases  of  total  loss  the  probable 
profits  of  a  charter,  not  yet  entered  upon, 
are  al-n'ays  rejected.  In  the  case  of  The 
Amiable  Xancy,  3  Wheat.  546,  -which  -was 
one  of  an  illegal  seizure  by  privateers,  a 
claim  made  for  loss  of  supposed  profits 
of  the  voyage  on  -which  the  vessel  was 
originally  bound  -n-as  held  to  have  been 
properly  rejected.  Said  Air.  Justice  Story: 
'The  probable  or  possible  benefits  of  a 
voyage  as  yet  in  fieri,  can  never  aflford  a 
safe  rule  by  -n^hich  to  estimate  damages 
in  cases  of  a  marine  trespass.  There  is  so 
much  uncertainty  in  the  rule  itself,  so 
many  contingencies  ■?\'hich  may  vary  or 
extinguish  its  application,  and  so  many 
difficulties  in  sustaining  its  legal  correct- 
ness, that  the  court  cannot  believe  it 
proper  to  entertain  it.  In  several  cases 
in  this  court,  the  claim  for  profits  has 
been  expressly  overruled;  and  in  The 
Grand  Sachen,  3  Dall.  333.  1  L.  Ed.  624, 
and  The  Anna  Maria,  2  Wheat.  327.  4  L. 
Ed.  252,  it  -n-as,  after  strict  consideration, 
held,  that  the  prime  cost,  or  value  of  the 
property  lost,  at  the  time  of  the  loss,  and 
in  case  of  injury,  the  diminution  in  value, 
by  reason  of  the  injury,  -n'ith  interest 
upon  such  valuation,  afforded  the  true 
measure     for     assessing     damages."      The 


Umbria,    1G6    U.    S.    404.    421,    41    L.    Ed. 
1053. 

The  actual  damage  sustained  by  the 
part}^  at  the  time  and  place  of  injury,  and 
not  probable  profits  at  the  port  of  desti- 
nation, ought  to  be  the  measure  of  value 
in  damages,  in  cases  of  collision  as  -well 
as  in  cases  of  insurance.  Smith  v.  Con- 
dry,  1  How.  28,  11  L.  Ed.  35. 

44.  Recovery  of  profits  -where  vessel 
damaged.— The  Umbria.  166  U.  S.  404, 
422,  41  L.  Ed.  1053;  Williamson  v.  Bar- 
rett. 13  How.  101.  14  L.  Ed.  68;  The  Po- 
tomac,  105  U.   S.   630,  26   L.   Ed.    1194. 

The  probable  net  profits  of  a  charter 
may  be  considered  in  cases  of  delay,  oc- 
casioned by  a  partial  loss,  where  the 
question  is  as  to  value  of  the  use  of  the 
vessel  pending  her  repairs.  In  such  cases 
the  net  profits  of  a  charter,  which  she 
would  have  performed  except  for  the  de- 
lay, may  be  treated  as  a  basis  for  esti- 
mating the  value  of  her  use.  The  Um- 
bria, 166  U.  S.  404,  420,  41  L.  Ed.  1053; 
Williamson  v.  Barrett.  13  How.  101,  14  U 
Ed.  68;  The  Potomac,  105  U.  S.  630,  26 
L.   Ed.  1194. 

45.  Loss  of  or  damage  to  cargo. — The 
Vaughan.  14  Wall.  258,  267,  20  L.   Ed.  807. 

46.  Effect  -where  vessel  is  released  on 
stipulation.— The  Hypodame,  6  Wall.  216, 
18  L.  Ed.  794.  See,  generally,  the  title 
ADMIRALTY,  vol.  1,  p.  119. 

47.  Effect  of  concurring  decision  of  two 
lower  courts. — The  Commerce,  16  Wall. 
33.  21  L.  Ed.  465. 
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gence,  and  is  limited  only  by  the  amount  of  the  loss  and  by  his  ability  to  respond.'** 
2.    UNDniR   Act   to  Limit   Liahility  of   Ship  Owxf.ks. — Under  the  act  to 
limit  the   liability   of  owners  of   vessels,   the   owners'   liability   is   limited   to   the 
amount  or  value  of  his  interest  in  the  vessel  and  her  freight  then  pending.'*^ 

VI.    Actions  or  Suits  for  Collision. 

A.  Jurisdiction. — As  to  admiralty  jurisdiction  in  suits  for  collision,  see  the 
title  Admiralty,  vol.  1,  p.  144.  As  to  concurrent  remedy  at  common  law,  see 
the  title  Admiralty,  vol.   1,  p.   129. 

B.  Consolidation  of  Actions, — The  act  of  congress  of  July  22,  1813,  clothes 
the  district  courts  sitting  in  admiralty  with  the  necessary  authority  in  cases  of 
collision,  to  combine  the  suits  arising  thereon  into  a  single  proceeding,  and  where 
both  parties  are  found  to  be  in  fault,  to  make  a  single  decree  in  accordance  with 
their  rights  and  obligations  as  resulting  from  the  law."'" 

C.  Election  as  to  Suits  in  Rem  or  in  Personam. — The  owner  of  a  ves- 
sel injured  or  lost  by  collision  is  entitled  to  proceed  in  rem  against  the  offending 
vessel,  without  regard  to  the  question  who  may  be  her  owners,  or  to  the  division, 
•or  the  nature  and  extent  of  their  interests  in  her,^^  or  he  may  proceed  in  personam 
against  the  owners  or  masters  of  the  offending  vessel,  at  his  election. •''^ 

D.  Parties — 1.  Libelants. — Undoubtedly,  all  persons  interested  in  a  cause 
of  collision  may  be  joined  in  the  libel  for  the  prosecution  of  their  own  claims  and 
the  protection  of  their  own  interests. •''••  Collision  suits  may  be  prosecuted  by  the 
owners  of  the  injured  vessel  for  damages  to  the  cargo  as  well  as  to  the  vessel.-^* 
A  bill  of  lading  indorsed  and  sent  to  the  consignees,  who  make,  on  the  receipt  of 
it,  advances  on  the  cargo,  gives  the  consignees  sufficient  title  to  maintain  a  libel 
in  admiralty  against  a  vessel  by  whose  tortious  collision  with  the  vessel  in  which 
the  cargo  consigned  to  them  was  coming,  the  cargo  has  been  wrecked  and  lost."'^ 

2.  RkspondFnts. — A  charterer  of  a  vessel  who  is  a  special  owner  pro  hac  vice, 
may  be  sued  in  personam  for  damages  for  collision.^*^ 


48.  Personal  liability  of  owner  at  com- 
mon law. — The  Main  z'.  Williams.  152  U. 
S.  122,   12G,  38  L.  Ed.  381. 

49.  Under  act  to  limit  liability  of  ship- 
owners.— See,  generally,  the  title  SHIPS 
AND    SHIPPINCx. 

50.  Consolidation  of  actions. — Rev.  Stat., 
§  921;  The  North  Star,  106  U.  S.  17,  27 
L.  Ed.  91.  See,  generally,  the  title  CON- 
SOLIDATION   OF    ACTIONS. 

51.  Suit  in  rem. — The  John  G.  Stevens, 
170  U.  S.  113,  122,  42  L.  Ed.  969;  The  Sa- 
tine,  101  U.  S.  384,  387,  25  L.  Ed.  982; 
The  Belfast,  7  Wall.  624.  642.  19  L.  Ed. 
266;  The  Atlas,  93  U.  S.  302,  311.  23  L. 
Ed.  863. 

52.  Suit  in  personam  against  the  ovm-r 
or  master.— The  Belfast,  7  Wall.  624.  612, 
19  L.  Ed.  266;  The  Sabine.  101  U.  S.  384, 
387,  25  L.  Ed.  982;  The  Atlas,  93  U.  S. 
302.   311,   23    L.    Ed.   863. 

The  owners  of  a  ship  or  vessel  injured 
"by  collision  may  proceed  to  recover  com- 
pensation either  against  the  owners,  or 
against  the  master  personally,  or  against 
the  ship  herself,  at  their  election.  The 
Atlas,  93  U.  S.  302.  311,  23  L.   Ed.  S63. 

53.  Joinder  of  parties  as  libelants  in 
general. — Cnmmander-in-Chief,  1  Wall.  43, 
51,    17    L.    Ed.    609. 

Owners  of  the  vessel  and  the  shippers 
of  the  cargo,  for  example,  and  all  other 
persons    affected    by    the    injury,    may    be 


made  parties  to  the  suit,  or  it  may  be 
prosecuted  by  the  master  as  the  agent  of 
all  concerned.  Commander-in-Chief.  1 
Wall.    43,   51.    17    L.    Ed.    609. 

54.  Right  of  owner  of  vessel  to  repre- 
sent cargo. — Commander-in-Chief,  1  Wall. 
43,   52,    17    L.    Ed.    609. 

55.  Consignee  of  cargo. — The  Vaughan. 
14    Wall.    25S,    20    L.    Ed.    807. 

56.  Charterer. — Thorp  v.  Hammond.  13 
Wall.  408,  20  L.  Ed.  419;  The  Barnstable, 
181  U.  S.  464.  45  L.  Ed.  954.  See  ante. 
"Vessels  Being  Operated  under  Charter," 
II,  C. 

One  of  several  general  owners,  who 
sails  a  vessel  on  shares,  imder  an  ar- 
rangement between  himself  and  the  other 
owners,  whereby  he  in  effect  has  become 
the  charterer,  hiring  his  own  crew,  pay- 
ing and  victualling  them,  paying  half  the 
port  charges,  retaining  half  the  net  freight 
after  the  port  charges  are  taken  out,  and 
paying  the  other  half  to  the  general  own- 
ers, is  to  be  considered  the  owner  "pro 
hac  vice,"  and.  as  such,  is  liable  person- 
ally for  a  tortious  collision  with  another 
vessel.  Though  sued  jointly  with  the 
other  general  owners,  in  a  libel  which  does 
not  describe  him  as  owner  pro  hac  vice, 
a  decree  may  be  made  against  him  alont. 
Thorp  V.  Hammond,  12  Wall.  408,  20  L. 
Ed.   419. 
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3.  Right  of  Person  Not  a  Party  to  Share  in  Proceeds. — A  person  who 
might  have  joined  as  libelant  in  an  action  for  collision,  but  who  did  not  do  so,  has 
no  right  to  share  in  the  proceeds  of  the  recovery  until  the  claims  of  those  prose- 
cuting the  suit  are  satisfied.^' 

4.  OrjEctions  for  Want  of  Proper  Parties. — Objections  to  want  of  proper 
parties  being  matter  which  should  be  taken  in  the  court  below,  a  party  cannot,  in 
an  admiralty  proceeding  by  the  owners  of  a  vessel,  to  recover  damages  for  a 
cargo  lost  on  their  ship  by  collision,  object  for  the  first  time  in  the  supreme  court 
that  the  owners  of  the  vessel  were  not  the  owners  of  the  cargo,  and  therefore 
that  they  cannot  sustain  the  libel. ^^ 

E.  Intervention — 1.  Voluntary  Intervention. — The  owners  of  a  cargo 
on  one  of  the  colliding  vessels,  who  has  suffered  damage  by  the  collision,  may 
intervene  in  the  action  for  collision  at  any  time  before  the  distribution  of  the 
fund.59 

2.  Forced  Intervention  under  Admiralty  Rule  59. — Where  several  ves- 
sels are  alleged  to  be  in  fault  in  causing  a  collision  by  which  the  property  of  a 
third  person  is  injured,  in  a  libel  by  the  latter  to  recover  his  damages,  all  the  ves- 
sels should  be  proceeded  against  as  defendants  in  order  to  avoid  multiplicity  of 
suits,  and  to  enable  the  damages  to  be  justly  proportioned  among  those  liable,  and 
if  in  such  suit  the  libelants  proceed  against  one  vessel  only,  it  is  competent  for 
the  court  to  award  its  further  process  in  the  cause,  upon  the  petition  of  the  ves- 
sel sued,  for  the  arresting  of  other  vessels  to  answer  for  their  share  of  the 
damage. ^'o 

F,  Pleading — 1.  Libel. — The  libel  should  state  the  nature  of  the  cause  of 
action.'^i     But  the  failure  to  slate  the  exact  place  of  collision,*^-  or  to  correctly 


57.  Right  of  person  not  a  party  to  share 
in  proceeds. — Woodworth  v.  Insurance 
Co.,   5   Wall.   87,   18   L.    Ed.   517. 

Where,  in  case  of  a  collision,  one  of 
two  parties  injured  institutes  proceedings 
against  the  vessel  in  fault,  and  at  his  own 
expense  prosecutes  his  suit  to  condemna- 
tion of  the  vessel,  or  of  the  proceeds  cf 
her  sale  in  the  registry,  another  party  in- 
jured by  the  same  collision,  who  has  con- 
tributed nothing  to  the  litigation  to  es- 
tablish the  vessel's  liability,  but  has  stood 
by  during  that  contest,  and  taken  no  part 
in  it,  cannot  share  in  the  proceeds  of  the 
sale  of  the  vessel,  until  the  claim  of  the 
first  party  is  satisfied  in  full.  Wood- 
worth  V.  Insurance  Co.,  5  Wall.  87,  18  L. 
Ed.   517. 

■  58.  Objections  for  want  of  proper  par- 
ties.— Commander-in-Chief,  1  Wall.  43,  44, 
17  L.   Ed.  609. 

59.  Cargo  owners  may  intervene  before 
distribution  of  fund. — Commander-in- 
Chief,    1    Wall.   43,   53,    17   L.    Ed.    609. 

60.  Forced  intervention  under  admi- 
ralty rule.— Admiralty  Rule  59,  112  U.  S. 
743;  In  re  New  York,  etc.,  Steamship  Co., 
155  U.  S.  523,  528,  39  L.  Ed.  246;  The 
Beaconsfield,  158  U.  S."  303,  39  L.  Ed. 
993;  The  Barnstable,  181  U.  S.  464,  45  L. 
Ed.  954. 

The  principle  now  embodied  in  admi- 
ralty rule  59  was  first  announced  in  The 
Hudson,  15  Fed.  Rep.  152,  decided  Feb- 
ruary 7,  1883,  and  on  March  26,  1883,  rule 
59,  of  admiralty  was  promulgated  by  the 
supreme  court.  In  re  New  York,  etc., 
Steamship  Co.,  155  U.  S.  523,  528,  39  L. 
Ed.   246. 


Admiralty  rule  59  provided  for  pru 
cedure  through  which  in  a  suit  agamst 
one  vessel  for  damage  by  collision  proc- 
ess might  be  issued  in  the  same  suit 
against  any  other  vessel  charged  with 
contributing  to  the  same  collision,  or  any 
other  party,  and  for  proceedings  thereon. 
In  re  New  York,  etc.,  Steamship  Co.,  155 
U.    S.    523.    528,    39    L.    Ed.    246. 

Right  of  owner  to  call  in  charterer  un- 
der rule  59. — In  a  suit  for  collision  it  is 
within  the  power  of  the  court,  under  gen- 
eral admiralty  rule  59,  to  entertain  the 
petition  of  the  owner  and  claimant  of  a 
ship  to  call  in  the  charterer  to  show 
cause  why  it  should  not  be  condemned 
for  the  damage  resulting  from  a  collision. 
Such  proceeding,  though  not  within  the 
words,  is  clearly  within  the  spirit,  of  the 
rule.  The  Barnstable,  181  U.  S.  464,  45 
L.    Ed.   954. 

61.  Nature  of  cause  of  action. — The 
Quickstep,   9   Wall.    665,   19   L.    Ed.   767. 

The  fact  that  in  a  libel  for  collision  a 
contract  of  towage  is  recited  in  the  libel, 
does  not  necessarily  convert  the  libel  into 
a  proceeding  on  the  contract.  Where  the 
real  grievance  alleged  is  a  wrong  suffered 
by  the  libelant  in  the  destruction  of  his 
boat,  by  the  carelessness  and  mismanage- 
ment of  the  boat  libeled,  the  reference 
to  the  contract  is  to  be  regarded  as  made 
by  way  of  inducement  to  the  real  griev- 
ance. The  Quickstep,  9  Wall.  665,  19  L. 
Ed.    767. 

62.  Failure  to  state  exact  place  of  col- 
lision not  fatal. — It  is  not  fatal  to  the 
libelant's  case  that  he  has  not  .stated 
quite  correctly  the  place   of  the  collision, 
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state  the  course  of  the  vessel,"-"^  or  that  the  suit  is  prosecuted  on  behalf  of  others 
than  those  named  as  hbelants,"^  is  not  fatal.  An  objection  of  a  too  general 
allegation  of  injury  should  be  made  in  the  court  below  ;  it  cannot  be  made  for  the 
first  time  in  the  supreme  court.^^ 

2.  Cross  LihEL. — In  order  for  the  respondent  in  a  suit  for  collision  to  recover 
damages  for  injury  to  his  vessel,  he  must  file  a  cross  libel,^*^  or  else  set  up  a  claim 
for  set-off  or  recoupment  in  his  answer .^^ 

3.  Answer. — An  answer  in  a  suit  for  collision  which  sets  forth  that  the  in- 
jured vessel  "lay  in  an  improper  manner,  and  in  an  improper  place"  without 
showing  in  any  respect  wherein  the  manner  or  place  was  improper,  is  insufiicient, 
as  being  too  indefinite."*  Where  two  vessels  are  libeled,  an  admission  in  the 
answer  of  one  cannot  be  used  to  sustain  the  libelants'  burden  of  proof  with 
respect  to  the  other." ^ 


unless  the  question  of  exact  place  is  ma- 
terial to  the  question  of  who  was  in  fault. 
The  Suffolk  County,  9  Wall.  651,  19  L. 
Ed.   753. 

63.  Incorrect  statement  as  to  course  of 
vessel.— The  Stephen  Morgan,  94  U.  S. 
599.    603,    24    L.    Ed.    266. 

In  a  suit  for  collision  incorrect  allega- 
tions as  to  the  position  and  course  of  a 
vessel,  not  intended  to  deceive  and  which 
did  not  mislead  the  opposite  party  or  the 
court,  and  which  were  not  objected  to  on 
that  account  in  the  answer  and  which  oc- 
casioned no  embarrassment  to  the  respond- 
ents in  preparing  the  case  for  hearing 
are  not  fatal.  The  Stephen  Morgan,  94 
U.    S.   599.   603,  24   L.    Ed.   266. 

64.  Failure  to  state  persons  in  whose 
behalf  suit  brought. — Where  the  prosecu- 
tion is  instituted  by  one  or  more  parties 
for  themselves  and  others  not  named,  it 
would  be  more  regular  that  it  should  be 
so  averred  in  the  libel;  but  as  there  can 
be  only  one  prosecution  for  the  same  col- 
lision, it  is  not  perceived  that  the  omis- 
sion of  that  averment  can  operate  to  the 
prejudice  of  the  claimant.  Commander- 
in-Chief,   1   Wall.  43,  52,  17   L.   Ed.   609. 

65.  Time  of  objecting  to  libel. — The 
Quickstep,  9  Wall.  665,  19  L.  Ed.  767.  See, 
generally,  the  title  APPEAL  AND  ER- 
ROR, vol.   1,  p.  333. 

66.  Necessity  for  cross  libel. — The  Sap- 
phire,  18  Wall.   51,  21   L.   Ed.   814. 

Where  a  decree  in  the  circuit  court 
which,  assuming  that  the  fault  in  a  col- 
lision case  was  with  the  libeled  vessel 
alone,  gave  $15,000  damages  to  the  libel- 
ant, was  reversed  in  this  court,  which 
held  "that  both  vessels  were  in  fault,  and 
that  the  damages  ought  to  be  equally  di- 
vided;" and  remanded  the  case  with  a 
mandate,  directing  that  a  decree  should 
be  entered  "in  conformity  with  this  opin- 
ion," held,  there  having  been  no  allega- 
tion in  any  pleadings,  nor  any  proofs  that 
the  libeled  vessel  had  sustained  injury, 
that  a  decree  was  rightly  entered  against 
her  for  $7,500.  The  Sapphire,  18  Wall. 
51,  21   L.    Ed.   814. 

Where,  in  neither  the  district  nor  in 
the  circuit  court,  the  libelee  lias  set  up 
an   allegation   that  there   were   otiicr   dam- 


ages sustained  than  those  which  the  li- 
belant alleged  had  been  sustained  by  his 
vessel,  the  libelee  cannot  make  a  ciami 
in  the  supreme  court  for  damages  which 
he  alleges  here,  for  the  first  time,  have 
been  sustained  also  by  him.  The  Sap- 
phire.   IS    Wall.    51,   21    L.    Ed.    814. 

Although  a  cross  libel  may  not  always 
be  necessary  in  such  case,  in  order  to 
enable  tlie  owners  of  the  vessel  libeled 
to  set  oiif  or  recoup  the  damages  sustained 
by  such  vessel  if  both  it  and  the  other 
vessel  be  found  in  fault,  yet  if  it  be 
meant  to  set  off  or  recoup  such  damages, 
it  ought  to  appear  in  some  way  that  the 
libeled  vessel  was  injured,  and  if  such  in- 
jury is  not  alleged  by  a  cross  libel,  it 
may  well  be  questioned  whether  it  ought 
not  to  appear  in  the  answer.  The  Sap- 
phire,   IS    Wall.    51,    21    E.    Ed.    814. 

67.  Setting  up  claim  in  answer. — \\'here 
no  cross  libel  is  tiled,  if  the  respondents 
in  their  answer  allege  damage  sustained 
by  them  in  the  collision,  and  charge  fault 
against  the  vessel  of  the  libelants,  and 
pray  a  set-off  or  recoupment,  in  case  they 
should  themselves  be  held  to  be  in  fault, 
there  is  no  good  reason  why  they  should 
not  have  the  benefit  of  average  afforded 
by  the  law,  at  least  to  the  extent  of  the 
claim  of  the  libelants.  This  is  more  in 
accord  with  the  liberal  spirit  in  which  the 
rules  of  pleading  are  administered  in  this 
country,  than  a  rigid  adherence  to  the 
English  practice  would  admit  of.  The 
North  Star.  106  U.  S.  17.  27.  27  L.   Ed.  91. 

Agreement  to  treat  answer  as  cross 
libel. — Where  a  libel  was  filed  by  the 
owners  of  a  steamer  against  the  owners 
of  a  propeller  for  a  collision,  and  there 
was  an  agreement  between  the  parties  in 
the  court  below,  that  the  answer  of  the 
respondents  should  operate  as  a  cross 
libel,  the  mode  of  proceeding  does  not 
meet  the  approval  of  this  court,  and  ought 
not  to  be  drawn  into  precedent.  The  re- 
spondents should  file  their  cross  libel, 
take  out  process,  and  have  it  served  in 
the  usual  way.  Chamberlain  z:  Ward,  21 
How.    548.    572,    16    L.    Ed.    211. 

68.  Answer. — Commander-in-Chief,  1 
Wall.   43,    17    L.    Ed.    609. 

69.  Admissions  in  answer. — Tlie  L.  P. 
Dayton.   120   U.   S.    337,   30    L.    Ed.   669. 
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G.  Evidence — 1.  Presumptions  ox-  Negltgence — a.  Failure  to  Adopt  Usual 
Precautious. — When,  in  a  case  of  collision,  it  appears  that  one  of  the  vessels  neg- 
lected the  usual  and  proper  measures  of  precaution,  the  burden  is  on  her  to  show 
that  the  collision  did  not  occur  through  her  neglect."" 

b.  Breach  of  Rules — (1)  General  Rule. — It  is  a  settled  rule  that  when  a  ves- 
sel has  committed  a  positive  breach  of  statute  she  must  show  not  only  that  prob- 
ably her  fault  did  not  contribute  to  the  disaster,  but  that  it  could  not  have  done 
so."^  And  while  under  rule  twenty-four,  in  construing  and  obeying  the  rules, 
due  regard  must  be  had  to  all  dangers  of  navigation  and  to  any  special  circum- 
stances which  may  exist  in  any  particular  case,  rendering  a  departure  from  them 
necessary  in  order  to  avoid  immediate  danger,  the  burden  of  proof  lies  on  the 
party  alleging  that  he  was  justified  in  such  departureJ- 

(2)  Want  of  Proper  Lights. — If  a  collision  occurs  between  vessels  at  night, 
and  one  of  them  has  no  proper  signal  lights,  she  will  be  held  responsible  for  all 
losses  until  it  is  proved  that  the  collision  was  not  the  consequence  of  her  neglect, 
and  the  burden  of  proof  as  to  this  fact  is  upon  the  vessel  violating  the  regula- 
tion.'^3 

(3)  JJ'ant  of  Proper  Lookout. — It  is  the  duty  of  every  steamboat  to  keep  a 
trustworthy  person  employed  as  a  lookout;  and  if  there  be  none  such,  additional 
to  the  helmsman,  or  if  he  was  not  stationed  in  a  proper  place,  or  not  vigilantly 
employed  in  his  duty,  it  must  be  regarded  as  pruna  facie  evidence  that  the  colli- 
sion was  the  fault  of  the  steamboat.''* 

(4)  Want  of  Proper  Fog  Horn.. — The  fact  that  a  vessel  is  guilty  of  a  statutory 
fault  in  the  failure  to  provide  herself  with  the  fog  horn  prescribed  by  the  inter- 


70.  Failure  to  adopt  usual  precautions. 

—The  Great  Republic,  23  Wall.  20,  ?.?,  L- 
Ed.  55;  The  Albert  Dumois,  177  U.  S 
240,    44   L.    Ed.    751. 

71.  Breach  of  rules. — The  Britannia,  153 
U.  S.  130.  143.  38  L.  Ed.  660;  Belden  v. 
Chase,  150  U.  S.  674,  699,  37  L.  Ed.  12  IS; 
The  Martello,  153  U.  S.  64,  74,  38  L.  F.d. 
€37;  The  Pennsylvania.  19  Wall.  125,  22 
L.  Ed.  148;  The  Oregon,  158  U.  S.  186, 
197,  39  L.  Ed.  943;  The  City  of  New  York. 
147  U.  S.  72.  37  L.  Ed.  84;  The  Ludvi<r 
Holberg.  157  U.  S.  60,  71,  39  L.  Ed  620; 
The  Propeller  Genesee  Chief  v.  Fitz- 
hugh,  12  How.  443,  13  L.  Ed.  1058;  The 
Sea  Gi'll.  23  Wall.  165.  178.  23  L.  Ed  90; 
Richelieu,  etc.,  Nav.  Co.  v.  Boston  Marine 
Ins.  Co.,  136  U.  S.  408.  34  L.  Ed.  398;  St. 
John  V.  Paine,  10  How.  557.  583. 13  L.  Ed. 
537;  The  Colorado,  91  U.  S.  692.  693.  23 
L.  Ed.  379;  The  Corsica,  9  Wall.  630,  19 
L.  Ed.  804;  Waring  v.  Clarke.  5  How.  441, 
465,  12  L.  Ed.  226;  Chamberlain  r.  Ward. 
21  How.  548,  16  L.  Ed.  211;  The  Gray 
F'agle,  9  Wall.  505,  510.  19  L.  Ed.  741; 
The  Continental,  14  Wall.  345,  360.  20  L. 
Ed.  801;  New  York,  etc.,  Steamship  Co. 
V.  Rumball.  21  How.  372,  384,  16  L.  Ed. 
144;  The  Sunnyside.  91  U.  S.  208,  216,  23 
L.  Ed.  302;  The  Steamer  Oregon  v.  Rocca. 
18  How.  570,  15  L.  Ed.  515;  New  York, 
etc..  Transp.  Co.  v.  Philadelphia,  etc., 
Nav.  Co.,  22  How.  461,  472,  16  L.  Ed. 
397;  Steamboat  New  York  v.  Rea,  18  How. 
223,  225.  15  L.  Ed.  359;  The  Albert  Du- 
mois, 177  U.  S.  240.  254.  44  L.  Ed.  751; 
The  Ariadne,  13  Wall.   475,  20   L.   Ed.  542. 

72.  Burden   of  proof  as   to  wisdom  of 


departure    from    rules. — Belden    v.     Chase, 
1.V)    U     S     674,    690.    37    L.    Ed.    1218. 

73.  Want  of  proper  lights. — Waring  v. 
Clarke.  5  How.  441,  465,  12  L.  Ed.  226; 
Chamberlain  v.  Ward,  21  How.  548,  16 
L-  Ed  211;  The  Gray  Eagle,  9  Wall.  .505. 
510.  19  L  F.d.  741;  The  Continental,  14 
Wall  :i45,  .^60,  20  L.  Ed.  801;  New  York, 
etc..  Steamship  Co.  v.  Rumball,  21  How. 
372,  384,  16  L.  Ed.  144;  The  Sunnyside, 
91    U.    S.    20S.   216,   23    L.    Ed.   302. 

74.  Want  of  proper  lookouts. — The 
Proocller  Genesee  Cliicf  v  Fitzhugh.  12 
How  443,  13  L.  Fd.  1058;  New  ^York, 
clc.  Transp.  Co.  r.  Philadelphia,  etc.,  Nav. 
Co..  22  Mow  461,  472.  16  L.  Ed.  397; 
Steamboat  New  York  v.  Rea,  18  How. 
223,  225,  15  L.  Ed.  359;  St.  John  v.  Paine, 
10    How    557,   13   L.    Ed.    537. 

The  fact  that  a  steam  vessel  was  short 
handed  and  running  without  a  proper 
lookout,  though  not  derisive  of  a  fault 
contributing  to  the  collision,  may  be 
taken  into  consideration  as  bearing  upon 
the  probabilities  of  the  case,  and  raising 
a  presumption  aga'nst  her.  The  Albert 
Dumois,   177  U.  S.  240,  254.  44  L.   Ed.  751. 

When  strong  e\"'dence.  in  a  case  of  col- 
lision, tends  to  show  that  the  catastrophe 
was  owing  to  the  failure  of  the  lookout 
of  the  vessel  libeled  to  attend  to  his  duty, 
every  doubt  as  to  the  performance  of  the 
duty,  and  the  effect  of  nonperformance, 
should  be  resolved  against  the  vessel 
sought  to  be  inculpated  until  she  vindi- 
cates herself  by  testimony  conclusive  to 
the  contrary.  The  Ariadne,  13  Wall.  475, 
20    L.    Ed.    542. 
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national  regulations,  raises  a  presumption  that  tliis  fault  contributed  to  the  col- 
lision.'^^ 

(5)  failure  to  Give  Proper  Signals. — The  failure  of  a  sailing  vessel  to  comply 
with  an  act  of  congress  making  use  of  fog  horns  obligatory  by  such  vessels  when 
under  way  when  in  a  fog  raises  a  presumption  of  negligence,  and  the  vessel  which 
has  committed  a  breach  of  the  statute  must  show  not  only  that  probably  her 
fault  did  not  contribute  to  the  disaster,  but  that  certainly  it  did  not ;  lliat  it  could 
not  have  done  soJ*^ 

(6)  failure  to  Keep  Out  of  Way. — If,  where  a  steamer  approaches  a  sailing 
vessel,  the  former  fails  to  keep  out  of  the  way  of  the  latter,  as  required  by  the 
rules  of  navigation,  and  collision  occurs,  the  steamer  is  prima  facie  chargeable 
with   fault J^ 

(7)  failure  to  Keep  Course  and  Speed. — Where  two  vessels,  moving  under 
steam,  are  crossing  so  as  to  involve  a  risk  of  collision,  if  the  ship  which  has  the 
other  on  her  starboard  does  keep  out  of  the  way  of  the  other,  as  a  ship  in  that 
position  is  directed  to  do  by  the  rules  of  navigation,  and  a  collision  occurs,  from 
the  other  vessel's  not  having  kept  on  her  course — as  under  the  rules,  it  is  im- 
pliedly her  duty  in  such  a  state  of  movements  to  do — the  obligation  rests  on  this 
last  vessel  to  show  sufficient  causes  existing  in  the  particular  case  which  rendered 
a  departure  from  the  rule  necessary  to  avoid  an  immediate  danger. '''^ 

2,  Presumption  in  Favor  of  One  Vessel,  Where  Fault  of  Other  Is 
Shown. — Where  fault  on  the  part  of  one  vessel  is  established  by  uncontradicted 
testimony,  and  such  fault  is,  of  itself,  sufficient  to  account  for  the  disaster,  it  is 
not  enough  for  such  vessel  to  raise  a  doubt  with  regard  to  the  management  of  the 
other  vessel.  There  is  some  presumption  at  least  adverse  to  its  claim,  and  any 
reasonable  doubt  with  regard  to  the  jM-opriety  of  the  conduct  of  such  other  vessel 
should  be  resolved  in  its  favor." ^ 

3.  Judicial  Notice  of  Rules. — In  view  of  the  fact  that  the  rules  and  regula- 
rs.    Want    of     proper     fog     horn. — The       C:.'();    Tlie    Victor v,    168    U.    S.    410,   4'.13,    43 

Martello,  153  U.  S.  (U.  74,  ?,8  h.  K'l.  CV.17.  L.    Ed.    519;    The    Oregon,    158    U.    S.    186, 

76.  Failure  to  give  proper  signals.—  ;59  L.  Ed.  943;  The  City  of  New  York. 
The  Pennsylvania,  19  Wall.  125.  120,  22  L.        147   U.    S.   72.   85,   37    L.    Ed.   84. 

Ed.    148.  "The  recognized   doctrine  is   thus  stated 

77.  Failure  to  keep  out  of  way. — New  by  Mr.  Justice  Brown  in  The  Umbria, 
York,  etc..  Steamship  Co.  v.  Rumball,  21  lfi6  U.  S.  404,  409,  41  L.  Ed.  1053.  'In- 
How.  372,  384,  16  L.  Ed.  144;  The  Pro-  deed,  so  gross  was  the  fault  of  the  Um- 
peller  Genesee  Chief  zk  Fitzhugh,  12  How.  l)ria  in  this  connection  that  we  should  un- 
443,  461,  13  L.  Ed.  1058;  St.  John  v.  Paine,  hesitatingly  apply  the  rule  laid  down  in 
10  How.  557.  583,  13  L.  Ed.  537;  The  The  City  of  New  York.  147  U.  S.  72,  37 
Steamer  Oregon  v.  Rocca,  18  How.  570.  L.  Ed.  84,  and  The  Ludvig  Holberg,  157 
15  L.  Ed.  515;  The  Sea  Gull,  23  Wall.  165,  U.  S.  60,  39  L.  Ed.  620,  that  any  doubts 
178,   23    L.    Ed.    90.  regarding    the    management    of    the    other 

Where,    in    a    collision    between    a    pro-  vessel,    or   the   contribution    of   her   faults, 

peller    and    a    sailing    vessel,     the      proofs  if  any,  to  the  collision,  should  be  resolved 

show   that  tlie   latter  kept  her  course,   the  in    her    favor.'"      The    Victory,    168    U.    S. 

presumption    of    fault    on   the   part    of    the  410.  423.  42   L.   Ed.   519. 

propeller,    arising    in    the    absence    of    evi-  Where    one    vessel     clearly      shown      to 

dence    tending    to    bring    the    case    within  have    been    guilty   of   a    fault,    adequate    in 

any    of   the    exceptions    in    the    nineteenth  itself    to    account    for    the    collision,    seeks 

article    of    the    sailing   rules,    can    only    be  to   im])ugn    the   management   of   the   other 

overcome  by  showing  that  she  took  every  vessel,   there  is  a  presumption  in   favor  of 

reasonable   precaution   to   meet  any   emer-  the  latter,  which   can   only  be  rebutted  by 

gency    which    might    arise,    and    that    she  clear   proof   of   a   contributing   fault.    This 

was    not    guilty   of    the    want    of    ordinary  principle    is    peculiarly    api)licable    to    the 

care,  caution,  or  maritime  skill.     The  Col-  case  of  a  vessel   at  anchor,   since   there   is 

orado.  91  U.  S.  692.  693,  23  L.  Ed.  379.  not   only  a   presumption   in   her   favor,   by 

78.  Failure  to  keep  course  and  speed. —  the  fact  of  her  being  at  anchor,  but  a 
The   Corsica,   9   Wall.   (liiO,    19   L.    i''.d.    so4.  presumption    of   fault    on    the    part   of   the 

79.  Presumption  in  favor  of  one  vessel,  other  vessel,  which  shifts  the  burden  of 
where  fault  of  other  is  shown. — The  Um-  proof  upon  the  latter.  The  City  of  New 
bria,  100  U.  S.  404,  41  L.  Ed.  1053;  The  York,  147  U.  S.  72,  37  L.  Ed.  84;  The 
Ludvig  Holberg,   157   U.    S.    60,   39   L.    Ed.  Oregon,   158  U.  S.  186,   197.  39  L.   Ed.  943. 
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tions  for  preventins^  collisions  are  obligatory  upon  more  than  thirty  of  the  prin- 
cipal commercial  states  of  the  world,  including  almost  all  which  have  any  ship- 
ping on  the  Atlantic  Ocean,  courts  will  take  judicial  notice  of  them  and  treat 
them  as  laws  of  the  sea  and  of  general  obligation. ^"J 

4.  Admissibility. — The  confessions  of  a  master,  in  a  case  of  collision,  are  evi- 
dence against  the  owner. ^^  But  this  rule  cannot  be  extended  so  as  to  admit  the 
confessions  of  any  other  person  in  the  employment  of  the  boat,  for  in  no  proper 
sense  has  the  owner  intrusted  his  authority  to  any  one  but  the  master. ^2  \  state- 
ment of  a  part  owner,  expressing  his  judgment  as  to  the  matters  upon  which 
he  was  examined,  cannot  bind  his  co-owners,  who  are  merely  tenants  in  common 
wdth  him,  not  partners. ^^  Findings  of  the  board  of  local  inspectors  are  not  ad- 
missible to  show  that  a  vessel  navigating  a  river  was  in  her  proper  position  and 
was  otherwise  guilty  of  no  negligence.*^ 

5.  \\'EiGHT  AND  Sufficiency. — In  collision  cases,  evidence  must  be  clear  and 
specific  and  the  fault  of  the  one  claimed  to  be  the  offender  must  be  shown  by 
a  preponderance  of  the  evidence.*^  Where  there  is  a  great  conflict  of  testimony, 
tlie  court  must  be  governed  chiefly  by  undeniable  and  leading  facts,  if  such  exist 


80.  Judicial  notice  of  rules. — The  Scotia, 
14  Wall.  170,  20  L.  Ed.  822;  The  New 
York,  175  U.  S.  187,  197,  44  L.  Ed.  12G; 
The  Steamship  Belgenland  v.  Jensen,  114 
"U.  S.  355,  29  L.  Ed.  152;  Richelieu,  etc., 
Nav.  Co.  V.  Boston  Marine  Ins.  Co.,  136 
U.  S.  408,  34  L.  Ed.  398;  Liverpool,  etc., 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
397,  32  L.  Ed.  788.  See  the  title  JU- 
DICIAL NOTICE. 

"The  duty  to  take  judicial  notice  of 
these  rules  was  also  recognized  by  this 
court  in  The  Steamship  Belgenland  v. 
Jensen,  114  U.  S.  355,  29  L.  Ed.  152.  in 
Richelieu,  etc.,  Nav.  Co.  v.  Boston  Ma- 
rine Ins.  Co..  136  U.  S.  408,  34  L.  Ed.  398, 
and  in  numerous  cases  in  the  lower 
courts.  There  is  nothing  in  the  case  of 
Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins. 
Co..  129  U.  S.  397,  32  L.  Ed.  788,  in  con- 
flict with  this."  The  New  York,  175  U. 
S.    187,    196,   44    L.    Ed.    126. 

Judicial  notice  of  revised  rules. — "We 
know  of  no  reason  whv  the  rule  adopted 
in  The  Scotia,  14  Wall."l70,  20  L.  Ed.  822, 
should  not  be  applied  to  the  revised  in- 
ternational rules  and  regulations.  They 
have  also  been  adopted  by  most,  if  not 
all,  the  nations  which  gave  their  assent 
to  the  original  rules  and  regulations  of 
1863.  and  the  reasons  which  induced  this 
court  to  take  judicial  notice  of  these  rules 
are  equally  persuasive  here."  The  New 
York,  175  U.   S.   187.  197,  44  L.   Ed.   126. 

81.  Admissions  of  master. — The  Po- 
tomac, 8  Wall.  590.  19  L.  Ed.  511.  See 
the  title  DECLAR.\TIONS  AND  AD- 
MISSIONS. 

82.  Admissions  of  persons  on  vessel 
other  than  master. — The  Potomac,  8 
Wall.   590,   19   L.    Ed.   511. 

83.  Statements  of  one  of  several  co- 
owners.— The  New  Orleans,  106  U.  S.  13, 
16,  27  L.   Ed.  96. 

84.  Findings  of  board  of  local  inspect- 
ors.— The  Steamboat  Charles  Morgan  <^ 
Kouns,   115   U.   S.   69,  70,   29   L.   Ed.   316. 


85.    Evidence  to  be  clear  and  specific. — 

The  Citv  of  New  York.  147  U.  S.  72,  37 
L.  Ed.  84;  The  Suffolk  County.  9  Wall. 
651,    19    L.    Ed.    753. 

Where  the  defense  in  a  libel  for  col- 
lision is  that  the  injured  vessel  suddenly, 
and  without  notice,  attempted  to  sheer 
across  the  one  libeled,  at  a  time  when 
the  two  were  so  near  that  no  exertion  of 
those  in  charge  of  the  latter  could  pre- 
vent the  collision,  the  fact  that  the  pilot 
of  the  injured  vessel  swears  that  he  had 
not  changed  his  course  at  all,  while  the 
libel,  in  giving  an  account  of  the  matter, 
has  said  that  the  vessel  was  pursuing  the 
course  of  the  channel,  which  gradually 
rounded,  does  not  make  out  the  case  of 
the  libeled  vessel;  there  being  no  proof 
of  such  a  sheer  as  she  set  up,  and  as  was 
necessary  to  absolve  her.  The  Suffolk 
County,   9  Wall.   651,  19   L.   Ed.   753. 

A  deviation  of  a  vessel  from  the  course 
customarily  pursued  by  vessels  under 
similar  circumstances,  must  be  shown  by 
a  clear  preponderance  of  the  evidence. 
The  City  of  New  York,  147  U.  S.  72,  37 
L.    Ed.   84. 

Where  two  steamers  are  approaching 
each  other  in  an  open  sea  on  a  night 
when  the  lights  of  a  vessel  may  be  seen 
five  miles,  the  defense  that  one  of  the 
steamers  mistook  the  other  for  a  sail  ves- 
sel cannot  be  admitted  as  valid,  unless  it 
is  established  by  full  proof;  and  where  it 
appears  that  the  approaching  steamer 
showed  a  bow  light  in  addition  to  the  red 
and  green  lights,  the  court  will  be  still 
less  inclined  to  give  credence  to  the 
theorv  as  a  valid  defense.  The  Conti- 
nental,   14   Wall.    345,    361,   20    L.    Ed.    801. 

In  a  case  of  collision,  upon  the  River 
Mississippi,  between  the  steamboats  Iowa 
and  Declaration,  whereby  the  Iowa  was 
sunk,  the  weight  of  evidence  was,  that  the 
Iowa  was  in  fault,  and  the  libel  filed  by 
her  owners  against  the  owners  of  the  Dec- 
laration was  oroperly  dismissed.  Walsh 
V.   Rogers,   13   How.   283,   14   L.   Ed.  147. 
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in  the  case.^^  But  direct  and  posiiive  oral  evidence  will  not  be  controlled  by  the 
appearance  of  the  injury  or  damage  done  to  the  vessel.^"  Evidence  of  a  pilot 
who  is  addicted  to  drink,  and  had  been  drinking  on  the  day  of  the  accident,*^  or 
of  a  captain  whose  watch  it  was,  but  who,  instead  of  being  engaged  in  a  proper 
l)lace  in  superintending  the  navigation  of  his  vessel,  was  on  the  lower  deck  con- 
versing witli  a  passenger, ^^  is  not  favored  by  the  court. 

H.  Variance. — Though  a  libel  in  admiralty  alleging  an  admitted  collision  may 
not  allege  the  specific  sort  of  ncgHgence  by  which  the  collision  was  brought  about, 
but  on  the  contrary  allege  facts  not  shown,  yet  where  the  true  cause  of  the  col- 
lision is  disclosed  by  the  respondent's  witnesses,  so  that  the  respondent  cannot  al- 
lege surprise,  the  supreme  court,  if  it  can  see  that  the  omission  to  state  the  true 
cause  was  without  any  design,  will  not  allow  it  to  work  injury  to  the  libelant,  and, 
though  the  libelant  ought  in  such  a  case  to  have  amended  his  libel  below,  will 
extract  the  real  case  from  the  whole  record,  and  decide  accordingly.^^ 

I.  Province  of  Court  and  Jury, — By  whose  fault  the  accident  happened  is 
a  question  of  fact  for  the  jury,  to  be  decided  by  them  upon  the  whole  of  the 
evidence. ^^ 

J.  Release  of  Vessel  on  Stipulation. — See  the  title  Admiralty,  vol.  1, 
p.  171. 

K.  Decree. — See  the  titles  Admiralty,  vol.  1,  p.  178;  Judgments  and 
Decrees. 

L.    Costs. — See  the  tides  Admiralty,  vol.  1,  p.  181  ;  Costs. 

M.    Review. — See  the  title  Admiralty,  vol.  1,  p.  182. 

COLLOQUIUM.— See  the  title  Lip.El  and  Slander. 

COLLUSION. — See,  generally,  the  title  Fraud  and  Deceit. 

COLONIES  AND  CONFEDERATION.— See  the  titles  States;  Treaties; 
War.     As  to  colonial  grants,  see  the  title  Public  Lands. 

COLORABLE  ASSIGNMENTS.— See  the  title  Removal  of  Causes. 

COLOR  BLINDNESS. — Color  blindness  means  either  an  imperfect  percep- 
tion of  colors,  or  an  inability  to  recognize  them  at  all,  or  to  distinguish  between 
colors,  or  between  some  of  them.  It  is  a  defect  much  more  common  than  is 
generally  supposed.^ 

COLORED  PERSONS.— See  the  titles  Citizenship,  ante,  p.  788;  Civil 
Rights,  ante.  p.  814;  Slaves. 

COLOR  OF  TITLE.— See  the  title  Limitation  of  Actions  and  Adverse 
Possession. 

86.  Where  evidence  conflicting,  unde-  88.  Evidence  of  pilot  addicted  to  drink. 
niable  facts  govern. — The  Great  Republic,  — Constructions  not  favorable  put  on  the 
23  Wall.  20,  23   L.   Ed.  55.  testimony  and  manoeuvres  of  a  pilot  who, 

87.  Direct  evidence  as  prevailing  over  is  was  proved,  was  "addicted  to  drinking 
appearance. — Direct  and  positive  oral  when  ashore"'  and  who  confessed  to  hav- 
testimony  on  a  libel  for  collision  between  ing  been  drinking  on  the  day  when  his 
a  steamer  and  a  brig,  going  to  show  that  vessel  left  port,  and  within  an  hour  of 
the  brig  kept  properly  on  her  course,  ;>t  which  time  a  collision  occurred;  though 
least  until  the  collision  became  inevitable,  he  swore  that  he  had  not  taken  any  drink 
will  not  be  controlled  by  the  fact  that  the  for  six  hours  before  his  boat  left  its  dock, 
shape  of  the  wound  on  the  steamer  The  Great  Republic,  23  Wall.  20,  23  L. 
tended   to    show    that    the   brig   could    not  Ed.   55. 

have  been   at   the    instant   of   collision    on  89.    Evidence  of  captain  who  was  not  in 

such    course,    but    must    have    changed    it;  proper    place    at    time     of     accident.— The 

It  bemg  possible  enough  that  the  shape  of  Q^.^^^  Republic.  23  Wall.  20.  -3  L.  Ed.   55. 

the   wound  was   produced   by  a  change   :n  nn      tr     ■               n^,       c                   ,„    -iTr  n 

the   brig's    course,    made,   in    the    last   mo-  .^oo   f"^^'^?        Syracuse,    12    Wall, 

ment.    to    avoid    a    collision    rendered,    in  •    "      ^^ 

truth.       unavoidable      by      the      steamer's  91-    Province  of  court  and  jury.— Smith 

erroneous    mancruvres,     near      the      same  ^-  Condry.  1   How.  28.  11   L.   Ed.  35. 

time.     The  Fairbanks,  9  Wall.  420,  19   L.  1.  Nashville,  etc.,  R.  Co.  t-.  Alabama,  128 

Ed.   708.  U.   S.   96,  99,  32   L.    Ed.  352. 
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COMANCHES.— See  the  title  Indians. 

COMBINATION  IN  RESTRAINT  OF  TRADE.— See  the  titles  Interstate 
AND  Foreign  Commerce;    Monopolies    and  Corporate    Trusts;     Restraint 

OF  Trade. 

COMITY. — See,  also,  the  titles  Conflict  of  Laws;  Foreign  Laws;  For- 
eign Judgments;  Records  and  Judicial  Proceedings;  Former  Adjudi- 
cation or  Res  Adjudicata;  Judgments  and  Decrees;  Stare  Decisis. 
Comity  is  not  a  rule  of  law.  but  one  of  practice,  convenience  and  ex- 
pediency. It  is  something  more  than  mere  courtesy,  which  implies  only 
deference  to  the  opinion  of  others,  since  it  his  a  substantial  value  in 
securing  uniformity  of  decision,  and  discouraging  repeated  litigation  of  the 
same  question.  But  its  obligation  is  not  imperative.  If  it  were,  the  indiscreet 
action  of  one  court  might  become  a  precedent,  increasing  in  weight  with  each 
successive  adjudication,  until  the  whole  country  was  tied  down  to  an  unsound 
principle.  Comity  persuades;  but  it  does  not  command.  It  declares  not  how  a 
case  shall  be  decided,  but  how  it  may  with  propriety  be  decided.  It  recognizes 
the  fact  that  the  primary  duty  of  every  court  is  to  dispose  of  cases  according  to 
the  law  and  the  facts ;  in  a  word,  to  decide  them  right.  _  In  doing  so,  the  judge 
is  bound  to  determine  them  according  to  his  own  convictions.  If  he  be  clear 
in  those  convictions,  he  should  follow  them.  It  is  only  in  case  where,  in  his  own 
mind,  there  may  be  a  doubt  as  to  the  soundness  of  his  views  that  comity  com^^' 
in  play  and  suggests  a  uniformity  of  ruling  to  avoid  confusion,  until  a  higher 
court  has  settled  the  law.  It  demands  of  no  one  that  he  shall  abdicate  his  in- 
dividual judgment,  but  only  that  deference  shall  be  paid  to  the  judgments  of 
other  co-ordinate  tribunals.  Clearly  it  applies  only  to  questions  which  have 
been  actuallv  decided,  and  which  arose  under  the  same  facts. ^ 

COMMANDER-IN-CHIEF.— See  the  title  Army  and  Navy,  vol.  2,  p.  498. 

COMMENCE.— See  note  2. 


1.  Comity. — ]\Iast  v.  Stover  Mfg.  Co., 
177  U.  S.  485,  488,  44  L.  Ed.  856.  See  the 
titles  COURTS;   STARE  DECISIS. 

In  Bank  of  Augusta  v.  Earle,  13  Pet. 
519.  589,  10  L.  Ed.  274,  it  is  said:  "The 
comity  thus  extended  to  other  nations  is 
no  impeachment  of  sovereignty.  It  is  the 
voluntary  act  of  the  nation  by  which  it 
is  ofifered;  and  is  inadmissible,  when  con- 
trary to  its  policy,  or  prejudicial  to  its 
interests.  But  it  contributes  so  largely  to 
promote  justice  between  individuals,  and 
to  produce  a  friendly  intercourse  between 
the  sovereignties  to  which  they  belong, 
that  courts  of  justice  have  continually 
acted  upon  it,  as  a  part  of  the  voluntary 
law  of  nations.  It  is  truly  said,  in  Story's 
Conflict  of  Laws  37.  that  'In  the  silence  of 
any  positive  rule,  affirming  or  denying,  or 
restraining  the  operation  of  foreign  laws, 
courts  of  "justice  presume  the  tacit  adop- 
tion of  them  by  their  own  government, 
unless  they  are  repugnant  to  its  policy,  or 
prejudicial  to  its  interests.  It  is  not  the 
comity  of  the  courts,  but  the  comity  of 
the  nation,  which  is  administered,  and  as- 
certained in  the  same  way,  and  guided  by 
the  same  reasoning  by  which  all  other 
principles  of  municipal  law  are  ascertained 
and  guided.'  " 

In  Hilton  v.  Guyot,  159  U.  S.  113,  16.^, 
40  L.  Ed.  95,  it  is  said:  "The  extent  to 
which  the  law  of  one  nation,  as  put  in 
force  within  its  territory,  whether  by  ex- 
ecutive order,  by  legislative  act,  or  by  ju- 


dicial decree,  shall  be  allowed  to  operate 
within  the  dominion  of  another  nation, 
depends  upon  what  our  greatest  jurists 
have  been  content  to  call  'the  comity  of 
nations.'  Although  the  phrase  has  been 
often  criticised,  no  satisfactory  substitute 
has  been  suggested.  Comity,  in  tlie  legal 
sense,  is  neither  a  matter  of  absolute  ob- 
ligation, on  the  one  hand,  nor  of  mere 
courtesy  and  good  will,  upon  the  other. 
But  it  is  the  recognition  which  one  na- 
tion allows  within  its  territory  to  the  leg- 
islative, executive  or  judicial  acts  of  an- 
other nation,  having  due  regard  both  to 
international  duty  and  convenience,  and  to 
the  rights  of  its  own  citizens  or  of  other 
persons  who  are  under  the  protection  of 
its  laws." 

2.  Commence. — Section  643  of  the  Re- 
vised Statutes  authorized  the  removal  into 
the  circuit  court  of  the  United  States  for 
trial  of  any  civil  suit  or  criminal  prose- 
cution commenced  in  any  court  of  a 
state  against  an  officer  appointed  under  or 
acting  by  authoritj^  of  any  revenue  law  of 
the  United  States.  It  was  held  where  an 
ofTen?e  under  the  laws  of  a  state  must  be 
prosecuted  by  indictment,  such  prosecu- 
tion was  not  commenced  until  an  indict- 
ment found.  The  court  s'aid:  "Proceed- 
ings before  a  magistrate  to  comrnit  a 
person  to  jail,  or  to  hold  him  to  bail,  in 
order  to  secure  his  appearance  to  answer 
for  a  crime  or  offense,  which  the  magis- 
trate   has    no    jurisdiction    himself    to    try, 
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COMMENCEMENT  OP  ACTIONS.— See  the  title  Actions,  vol.  1.  p.  110. 
See,  also,  the  title  Limitatiox  of  Actions  and  Adverse  Possession. 

COMMERCE.— See  the  title  Interst.\te  and  Foreign  Commerce.  See 
note  1. 

COMMERCIAL  AGENCY.— As  to  confidential  communication  to  commer- 
cial agency,  see  the  title  Privileged  Communications.  As  to  admissibility  of 
commercial  rating  of  National  bank  president  on  trial  for  misapplication  of 
funds,  see  the  title  Banks  and  Uanking,  ante,  p.  111.  See,  also,  the  titles- 
Licenses;    Principal  and  Agent;    Prize. 

COMMERCIAL  BROKERS.— See,  also,  the  title  Brokers,  ante,  p.  531. 
See  note  2. 

COMMERCIAL  DOMICILE.— See  the  title  Domicile. 

COMMERCIAL  LAW. — "Commercial  law,  says  Bouvier,  is  a  phrase  cm- 
ployed  to  denote  the  branch  of  the  law  wliich  relates  to  the  rights  of  property 
and  the  relations  of  persons  engaged  in  commerce.  Persons  engaged  in  com- 
mercial adventures,  wherever  they  may  have  their  domicile,  have  business  rela- 
tions throughout  the  civilized  world,  from  which  it  results  that  commercial  law 
is  less  local  and  more  international  than  any  other  system  of  law,  except  the 
law  of  nations."-' 

COMMERCIAL    PAPER.— See  the  title  Bills,    Notes    and    Checks    ante 
p.  257. 

COMMERCIAL  TRAVELERS  OR  DRUMMERS.— See,  also,  the  tille  In- 
terstate and  Foreign  Commerce.    See  note  4. 

COMMISSION. — For  commission  merchants,  see  the  title  Factors  and 
Commission  Merchants.  For  commission  to  take  testimony,  see  the  title 
Depositions  and  Interrogatories.  As  to  commission  to  take  furdier  evidence 
in  admiralty,  see  the  title  Admiralty,  vol.  1,  pp.  193,  194.  As  to  commission 
of  officers,  see  the  titles  Public  Ofeicers;  United  States;  and  the  titles  treat- 
ing particular  officers.     As  to  interstate  commerce  commission,  see  the  title  In- 


before  the  court  in  which  he  may  be  pros- 
ecuted and  tried,  are  but  preliminary  to 
the  prosecution,  and  are  no  more  a  com- 
mencement of  the  prosecution,  than  is  an 
arrest  by  an  officer  without  a  warrant  for 
a  felony  committed  in  his  presence."  Vir- 
ginia V.  Paul.  148  U.  S.  107,  119,  37  L.  Ed. 
386.  See,  generally,  the  titles  RE- 
MOVAL OF  CAUSES;  REVENUE 
LAWS. 

1.  Commerce. — In  Earnshaw  v.  Cad- 
walader,  145  U.  S.  257,  36  L.  Ed.  6!):?, 
it  is  said:  "In  reply,  Attorney  General 
Garland,  in  a  letter  to  the  secretary  of  the 
treasury,  dated  January  10,  1SS7  (18  Opin- 
ions, 530),  referred  to  the  letter  of  Acting 
.A^ttorney  General  Jcnks,  of  September  17, 
1886,  and,  in  speaking  of  the  rule  that  the 
iron  ore  of  the  statute  was  to  be  inter- 
preted as  the  iron  ore  of  commerce,  cited 
the  cases  of  Two  Hundred  Chests  of  Tea, 
9  Wheat.  430,  6  L.  Ed.  128;  Barlow  v. 
United  States,  7  Pet.  404,  410.  8  L.  Ed. 
728;  and  Elliott  v.  Swartwout.  10  Pet.  L'.T. 
151,  9  L.  Ed.  373,  and  said  that  commerce, 
as  used  in  that  connection,  was  to  be  un- 
derstood in  its  comprehensive  sense  of 
buying  and  selling  and  exchange  in  the 
general  sales  or  traffic  of  our  own  mar- 
kets, that  special  contracts  in  which  the 
term  iron  ore  was  delined  by  special  de- 
scription or  qualifying  words  would  be  no 


evidence    of   the    general    commercial    sig- 
nification of  the  term." 

2.  Commercial  brokers. — Under  the 
seventy-ninth  section  of  tlie  Internal  Rev- 
enue Act  of  1864,  as  amended  by  the  act 
of  July  13th.  1866  (14  Statutes  at  Large), 
persons  who  sell  goods  in  their  own  name, 
at  their  own  store,  on  commission,  and 
have  possession  of  the  goods  as  soon  as 
the  sales  are  made,  and  who  deliver  or 
send  them  olT  to  their  customers — such 
sales  being  to  an  extent  exceeding 
$25,000  per  annum,  are  not  commercial 
brokers.  Slack  v.  Tucker,  23  Wall.  321, 
23  L.  Ed.  143.  See,  generally,  the  titles 
BROKERS,  ante,  p.   531;  LICENSES. 

3.  Railroad  Co.  v.  National  Bank,  102 
U.    S.    14.    55.    26    L.    Ed.    61. 

4.  Drummers. — The  plaintiff  in  error, 
was  engaged  at  the  city  of  Memphis,  in 
the  state  of  Tennessee,  in  soliciting  the 
sales  of  goods  for  the  firm  of  Rose,  Rob- 
bins  &  Co.,  of  Cincinnati,  in  the  state  of 
Ohio,  dealers  in  paper,  and  other  articles 
of  stationary,  and  exhibited  samples  for 
the  purpose  of  effecting  such  sales — an 
employment  usually  denominated  as  thnt 
of  a  drummer.  Robbins  v.  Shelby  Coun'v 
Taxing  District,  120  U.  S.  489,  490,  30  L. 
Ed.  694.  See,  also,  Emert  v.  Missouri,  15G 
U.    S.    296,    39    L.    Ed.    430. 
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TERSTATE  AND  FoREiGN  COMMERCE.  As  to  Commission  of  army  officers,  see  the 
title  Army  and  Navy,  vol.  2,  p.  500.     See  note  1. 

COMMISSIONERS. — As  to  commissioners  to  take  testimony,  see  the  title 
Depositions  and  Interroratories.  As  to  railroad  commissioners,  see  the  titles 
Constitutional  Law;  Railroads.  As  to  commissioner  of  deeds,  see  the  title 
Deeds.  As  to  commissioner  of  patents,  see  the  title  Patents.  As  to  commissioner 
of  circuit  court  of  the  United  States,  see  the  title  United  States  Commissioners. 
As  to  commissioner  of  elections,  see  the  title  Elections.  As  to  extradition  com- 
missioners, see  the  title  Extradition.  As  to  county  commissioners,  see  the  title 
Counties.  As  to  commissioners  of  land  office,  see  the  title  Public  Lands.  As 
to  pilot  commissioners,  see  the  title  Pilots.     See,  also,  the  title  REFERENCE. 

COMMISSIONS. — As  to  commissions  of  clerks  of  court,  see  the  title  Clerks 
OF  Court,  ante,  p.  849.  As  to  commissions  of  brokers  and  real  estate  agents, 
see  the  title  Brokers,  ante,  p.  53 L  As  to  commissions  of  executors  and  admin- 
istrators, see  the  title  Executors  and  Administrators.  As  to  guardians'  com- 
missions, see  the  title  Guardian  and  Ward.  As  to  commissions  of  trustees,  see 
the  title  Trusts  and  Trustees.  As  to  commissions  of  disbursing  agents,  see  the 
title  Army  and  Navy,  vol.  2,  p.  532.  See,  also,  references  under  Fees.  See 
note  2. 


1.  Commission. — In  United  States  v. 
Reyburn,  6  Pet.  352,  364,  8  L.  Ed.  424,  ;t 
is  said:  "It  is  undoubtedly  true,  that  the 
evidence  offered  was  of  a  secondary  char- 
acter. The  primary  evidence  would  have 
been  the  commission  itself.  The  word 
commission,  ex  vi  termini,  imports  a  writ- 
ten authority;  and  the  ofifense  under  this 
part  of  the  act  of  congress  (3  U.  S.  Stat. 
447,  §  3),  consists  in  issuing  or  deliver- 
ing a  commission  for  any  ship  or  vessel, 
with  intent  that  she  may  be  employed, 
etc.;  and  there  is  no  doubt,  it  must  be 
sho^t■n  to  have  been  a  commission  ema- 
nating from  the  government  of  the  United 
Provinces  of  Rio  de  la  Plata,  as  alleged 
in  the  indictment,  and  it  must  at  least 
purport  to  be  a  valid  subsisting  commis- 
sion, and  intended  as  the  authority  under 
which   the  vessel  was  to  cruise." 

2.  Commissions. — In  Hoyt  z\  United 
States,  10  I-Iow.  108,  135,  13  L.  Ed.  348,  it 
is  said:  "The  provision  in  this  act,  there- 
fore, that  whenever  the  annual  emolu- 
ments, after  deducting  the  expenses,  ex- 
ceeded  the   amount  of  five  thousand   dol- 


lars, the  excess  should  be  accounted  for, 
necessarily  embraces  in  the  limitation  the 
fees  as  well  as  commissions  belonging  tu 
the  oflice,  and  would  have  embraced  also 
the  fines  and  forfeitures,  had  it  not  been 
for  the  proviso  to  the  act  taking  them  out 
of  the  limitation.  The  argument  would 
be  quite  as  strong  in  favor  of  excludinc; 
the  commissions  as  in  the  case  of  fees, 
as  the  one  can  in  no  more  appropriate 
sense  be  regarded'  as  emoluments  of  of- 
fice than  the  other,  and  thus  the  limita- 
tion would  become  a  nullity.  These  terms 
denote  a  compensation  for  a  particular 
kind  of  service  to  be  performed  by  the  oi 
ficer,  and  are  distinguishable  from  each 
other,  and  are  so  used  and  understood  by 
congress  in  the  several  compensation  acts; 
they  are  also  distinguishable  from  the 
term  emoluments,  that  being  more  com- 
prehensive, and  embracing  every  species 
of  compensation  or  pecuniary  profit  de- 
rived from  a  discharge  of  the  duties  of 
the  office;  and  such  is  the  obvious  import 
of  it  in  these  acts." 


COMMITMENT   AND   PRELIMINARY   EXAMINATION   OF   ACCUSED. 

I5Y    CLAUDE   R.    YAIUJLKY. 

I.    Commitment,  951. 

A.  Power  to  Commit,  951. 

1.  Commitment  of  Accused   Pending   Preliminary   Examination,  951. 

2.  Upon  Affidavit  Made  before  Another  Magistrate,  952. 

3.  For  Trial  in   Another   District,  952. 

4.  Under    Fugitive    Slave    Law,   952. 

5.  Commitment  of  Foreign  Seaman,  952. 

B.  W  arrant  of  Commitment,  953. 

1.  Necessity,  953. 

2.  Sufficiency,  953. 

C.  Legality  of  Commitment — Review  by   Habeas   Corpus,   953. 

II.   Preliminary  Examination  of  Accused,  953. 
,    A.  Defined,  953. 

B.  Nature,  954. 

C.  Object  of   Preliminary  Examination,  954. 

D.  Necessity   for   Preliminary   Examination,  954. 

E.  Procedure,  955. 

1.  Complaint,  955. 

2.  Presence  of  Accused,  955. 

3.  Continuance.  955. 

4.  Evidence,  955. 

a.  Admissibility,  955. 

b.  Sufficiency,  956. 

5.  Filing  Transcript  of  Preliminary  Examination,  956. 

6.  Compensation  of  Clerks,  Commissioners  and   Marshals  for  Duties 

as  to  Commitments  and  Preliminary   Examinations,  956. 

7.  Admissibility  of  Evidence  on  Examination  at  Trial  of  Accused,  959. 

CROSS  REFERENCES. 

See  the  titles  Ambassadors  and  Consuls,  vol.  1,  p.  280;  Appeal  and  Error, 
vol.  1,  p.  333;  Arrest,  vol.  2,  p.  541;  Attorney  and  Client,  vol.  2,  p.  703; 
Bail  and  Recognizance,  vol.  2,  p.  765;  Bankruptcy,  vol.  2,  p.  892;  Circum- 
stantial Evidence,  ante,  p.  786 ;  Conspiracy  ;  Constitutional  hAw ;  Con- 
tempt; Continuances;  Courts;  Criminal  Lav^  ;  Documentary  Evidence; 
Executions  against  tpie  Body  and  Arrest  in  Civil  Cases  ;  Extradition  ; 
False  Imprisonment;  Grand  Jury;  Habeas  Corpus;  Hearsay  Evidence; 
.Indictments,  Informations  and  Complaints;  International  Law;  Ju- 
risdiction; Justice  oe  the  Peace;  Slaves;  Treason;  Trial;  United 
States;  United  States  Commissioners;  United  States  ]\Iarshals;  War- 
rants. 

As  to  the  commitment  and  preliminary  examination  of  persons  accused  of 
crimes  alleged  to  have  been  committed  in  a  foreign  country,  and  arrested  in  the 
United  States  for  the  purpose  of  extradition,  see  the  title  Extradition.  As  to 
commitments  by  order  of  a  bankruptcy  court,  see  the  title  Bankruptcy,  vol.  2, 
p.  893. 

•I.  Commitment. 

A.  Power  to  Commit — 1.  Commitment  oe  Accused  Pending  Preliminary 
Examination. — It  would  seem  that  a  magistrate  has  authority  to  commit  a  person 

(951) 
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accused  of  a  crime  to  jail  to  remain  vmtil  such  time  as  may  be  appointed  for 
the  prehminary  examination.^ 

2.  Upox  Affidavit  Made  before  Another  Magistrate. — A  person  may  be 
committed  for  a  crime,  by  one  magistrate,  upon  an  affidavit  made  before 
another. 2 

3.  For  Trial  in  Another  District. — A  person  charged  with  a  criminal 
offense  may  be  committed  by  a  commissioner  of  the  United  States  in  one  dis- 
trict for  trial  in  another.^ 

4.  Under  Fugitive  Slave  Law. — Under  the  act  of  1850  called  the  fugitive 
slave  law,  a  United  States  commissioner  had  authority  to  commit  a  person  to 
prison  who  is  charged  with  the  violation  of  that  act.^ 

5.  Commitment  of  Foreign  Seaman. — It  is  provided  by  statute  that  any 
court  of  record  of  the  United  States  or  any  judge  thereof,  or  any  commissioners 
appointed  under  the  laws  of  the  United  States,  may,  at  the  request  of  a  for- 
eign consul,  issue  a  warrant  for  the  arrest  of  a  person  who  is  alleged  to  have 
committed  an  ofifense  upon  a  vessel  belonging,  to  a  foreign  nation,  and  if  it  ap- 
pears on  preliminary  examination  that  the  matter  complained  of  concerned  only 
the  internal  order  or  discipline  of  the  foreign  ship,  the  court  will  then  issue  a 
warrant  committing  such  person  to  prison.^ 


1.  Pending   preliminary    examination. — 

Wheeler  r.  Xesbitt.  24  How.  .544,  16  L. 
Ed.  765;  Horner  v.  United  States,  143  U. 
S.   207,   36    L.    Ed.   126. 

An  action  was  brought  by  the  plaintiff 
against  the  defendant  snd  several  others, 
charging  them  with  malicious  prosecu- 
tion. The  facts  of  the  case  as  alleged  in 
the  declaration  were  as  follows:  The  plain- 
tiflf  in  company  with  two  other  persons 
riding  upon  horseback  arrived  one  night 
in  a  small  town  in  Tennessee.  Several 
persons  at  this  place  suspecting  that 
plaintiflf  and  those  with  him  had  stolen 
the  horses,  arrested  them  and  took  them 
before  the  defendant,  who  was  a  magis- 
trate. The  magistrate  committed  the 
plaintiff  to  prison  where  he  remained  for 
a  week,  at  the  end  of  which  time  he,  hav- 
ing procured  satisfactory  evidences  of  his 
good  character,  was  discharged.  On  the 
trial  of  the  cause  for  malicious  prosecu- 
tion the  court  charged  the  jury  that  if 
there  was  probable  cause  for  the  arrest 
of  the  plaintiflf,  he  could  lawfully  be  de- 
tained for  a  reasonable  time,  where  he 
failed  to  offer  any  satisfactory  security  for 
his  appearance  at  the  time  appointed  for 
his  examination.  It  was  held,  that  this 
charge  was  not  erroneous.  Wheeler  v. 
Nesbitt.  24  How.   .544,  16   L.   Ed.   765. 

2.  Affidavit  taken  by  another. — Ex  parte 
Eollman,    4    Cranch    75,   2    L.    Ed.    554. 

"The  objection  that  the  affidavit  is  ex- 
trajudicial, resolves  itself  into  the  ques- 
tion, whether  one  magistrate  maj'-  com- 
mit on  an  affidavit  taken  before  another 
magistrate.  Eor  if  he  may,  an  affldavit 
made  as  the  foundation  of  a  commitment, 
ceases  to  be  extrajudicial,  and  the  person 
who  makes  it  would  be  as  liable  to  a 
prosecution  for  perjury  as  if  the  warrant 
of  commitment  had  been  issued  by  the 
magistrate  before  whom  the  affidavit  was 
made.     To   decide  that  an   affidavit   made 


before  one  magistrate,  would  not  justify 
a  commitment  bj'  another,  might  in  many 
cases  be  productive  of  great  inconven- 
ience, and  does  not  appear  susceptible  of 
abuse,  if  the  verity  of  the  certificate  be 
established.  Such  an  affidavit  seems  ad- 
missible, on  the  principle  that  before  the 
accused  is  put  upon  his  trial,  all  the  pro- 
ceedings are  ex  parte.  The  court,  there- 
fore, overrule  this  objection."  Ex  parte 
Bollman,  4  Cranch  75,  129,  2  L.  Ed.  554. 

3.  May  be  tried  in  another  district.— 
Horner  v.  United  States,  143  U.  S.  207,  36 
L.    Ed.    126. 

The  accused  was  arrested  in  the  state 
of  New  York,  charged  with  the  violation 
of  the  United  States  postal  regulations 
forbidding  the  use  or  attempt  to  use  the 
mails  to  advertise  or  in  any  way  facili- 
tate any  lottery  or  similar  scheme.  He 
was  brought  before  the  United  States 
commissioner  for  the  southern  district  of 
New  York,  and  after  a  preliminary  ex- 
amination was  committed  by  the  com- 
missioner to  the  custod3^  of  the  marshal 
to  await  a  warrant  for  his  removal  to  the 
southern  district  of  Illinois,  the  commis- 
sioner certifying  that  it  appeared  to  him 
that  the  offense  charged  was  committed 
in  the  latter  district.  It  was  held,  that 
it  was  proper  for  the  commissioner  to 
commit  the  accused  pending  his  removal 
to  another  district  for  trial.  Horner  i'. 
United  States,  143  U.  S.  207.  36  U  Ed. 
126. 

4.  Fugitive  slave  law. — Ableman  v. 
Booth,  21  How.  506.  16  U  Ed.  169.  See, 
generally,    the    title    SLAVES. 

5.  Commitment  of  foreign  seaman. — 
Fed.  Stat.  Anno.,  vol.  2.  p.  818,  §§  4080, 
4081.  D'allemagne  v.  Moisan,  197  U.  S- 
169,  175.  49  L.  Ed.  709.  See,  also,  the 
titles  AMBASSADORS  AND  CON- 
SULS, vol.  1,  p.  280;  SEAMEN;  TREA- 
TIES. 
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B.  Warrant  of  Commitment — 1.  Necessity. — Commitment  by  Marshal. 
— It  was  held  in  a  very  early  case  that  a  United  States  marshal  for  a  certain 
district  could  commit  a  defendant  to  prison  for  want  of  bail,  against  whom  an 
attachment  for  deljt  had  been  issued,  although  the  marshal  had  no  mittimus  au- 
thorizing him  to  crimmit  the  defendant/^ 

Committed  to  State  Jail. — Where  a  person  is  accused  of  a  criminal  offense 
against  the  United  States,  and  is  at  the  preliminary  examination  committed  by 
a  commissioner  of  the  United  States  to  a  jail,  situated  in  a  state  in  which  there 
are  no  federal  jails,  a  mittimus  or  warrant  of  commitment  would  be  proper  if 
not  necessary  to  authorize  the  keeper  of  the  jail  to  detain  the  prisoner  as  against 
a  writ  of  habeas  corpus  from  a  state  court." 

2.  Sufficiency. — The  warrant  of  commitment  must  state  facts  sufficient  to 
show  that  there  is  cause  to  believe  that  the  accused  is  guilty  of  the  offense 
charged. '^ 

C.  Legality  of  Commitment — Review  by  Habeas  Corpus. — Under  the 
existing  statutes  of  the  United  States  the  supreme  court  had  power  to  inquire 
by  writ  of  habeas  corpus  as  to  the  legality  of  the  commitment  of  a  person 
charged  with  a  criminal  offense,  whether  the  officer  making  such  commitment 
acted   under   state  or   federal   authority.^ 

Power  of  State  Courts. — But  it  was  held,  by  a  decision  rendered  under  the 
fugitive  slave  law,  that  a  state  court  had  no  power  to  inquire  as  to  the  legality 
of  a  commitment  made  by  a  United  States  commissioner. i*^ 

II.    Preliminary  Examination  of  Accused. 

A.  Defined. — A  preliminary  examination  is  the  hearing  given  to  a  person 
accused  of  crime,  by  a  magistrate  or  judge,  exercising  the  functions  of  a  com- 
mitting magistrate,  to  ascertain  whether  there  is  evidence  to  warrant  and  require 
the  commitment  and  holding  to  bail  of  the  person  accused." 

Equivalent  to  Hearing. — It  seems  to  have  been  held,  that  the  term  prelim- 
inary examination  is  synonymous  with  the  term  hearing  as  used  in  relation  to 
persons  charged  with  crimes  or  offenses. ^2 


6.  Commitment  by  marshal. — Pahner  v. 
Allen.  7  Cranch  550,  3  L.  Ed.  436. 

The  defendant  was  sued  in  an  action 
for  debt  in  the  United  States  court  for 
the  district  of  Connecticut  and  an  attach- 
ment bcin^  issued  against  him,  he  was  ar- 
rested by  the  United  States  marshal  for 
the  district  of  Connecticut  and  on  failin.^ 
to  give  bail  was  committed  to  prison.  It 
was  claimed  that  the  commitment  was 
illegal  as  the  marshal  had  no  mittimus 
from  a  magistrate  authorizing  him  to  com- 
mit the  defendant.  The  court  held,  how- 
ever, that  a  mittimus  was  not  necessary 
in  such  ca  =  es.  Palmer  v.  Allen,  7  Cranch 
550,   P.   L.    Ed.   436. 

7.  Committed  to  state  jail. — United 
States  V.  Ewing,  140  U.  S.  14:Z.  145,  35  L. 
Ed.  388. 

In  United  States  7'.  Ewing.  140  U.  S. 
142,  14.5j  35  L.  Ed.  388,  the  court  said: 
"We  do  not  wish  to  be  understood  as 
holding  that  a  mittimus  is  necessary  in 
all  such  cases  to  authorize  the  detention 
of  the  accused,  especially  if  the  keeper  of 
the  jail  be.  as  is  frequently  the  case,  a 
deputy  marshal  of  the  United  States;  but 
that  it  is  within  the  discretion  of  the  com- 
missioner to  issue  such  writ,  if  in  his 
opinion  the  safe  custody  of  the  prisoner 
requires   this   precaution;    and   if   there    be 


no  abuse  of  such  discretion  we  do  not 
feel  at  liberty  to  review  his  action.  Staf- 
ford V.  United  States,  25  C.  CI.  280.  Nor 
do  we  consider  a  mittimus  necessary 
every  time  a  prisoner  is  taken  out  and 
returned  to  jail,  pending  his  examination, 
since  an  order  of  the  court  or  the  district 
attorney,  under  the  statute,  would  be  a 
sufficient    protection    to    the    officer." 

8.  Sufficiency. — United  States  v.  Johns, 
4  Dall.  412.  1  L.  Ed.  888;  Ex  parte  P.ur- 
ford,  3  Cranch  448,  2  L.  Ed.  495;  In  re 
Kaine,  14   How.   103,  135,  14  L.   Ed.   345. 

A  warrant  of  commitment  by  justices 
of  the  peace  must  state  a  good  cause  cer- 
tain, supported  bv  oath.  Ex  parte  Bur- 
ford,    3    Cranch    448.    2    L.    Ed.    495. 

9.  Legality  of  commitment. — Whitten 
V.  Tomlinson,  1G0  U.  S.  231,  40  L.  Ed. 
406;  Ex  parte  P.ollman.  4  Cranch  75,  98, 
2  E.  Ed.  554.  See  the  title  HABE.AS 
CORPUS. 

Scope  of  inquiry. — As  to  the  scope  of 
inquirv  on  habeas  corpus,  see  the  title 
HABEAS  CORPUS. 

10.  Ableman  v.  Booth,  21  How.  506,  16 
L.   Ed.   109. 

11.  Defined. — Bouvier's  Law  Diet.,  vol. 
2,   p.    727. 

12.  Equivalent      to       hearing. — United 
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B.  Nature. — Not  a  Commencement  of  Proceedings. — Proceedings  before 
a  magistrate  to  commit  a  person  to  jail  or  to  hold  him  to  bail  to  answer  for  a 
crime  or  offense,  are  preliminary  to  and  not  a  commencement  of  the  prose- 
cution.^^ 

Not  a  Pending  Proceedings. — The  preliminary  examination  of  a  person 
accused  of  a  criminal  offense,  taken  before  a  United  States  commissioner,  is  not 
a  proceeding  pending  in  a  court  of  the  United  States. ^-^ 

C.  Object  of  Preliminary  Examination. — The  object  of  the  proceedings 
before  the  committing  magistrate  is  to  secure  the  attendance  of  the  accused  to 
answer  any  indictment  that  may  be  found  by  the  grand  jury,  and  ordinarily  one 
complaint  is  sufficient  for  that  purpose,  however  numerous  the  charges  may  be 
against  him.^^ 

D.  Necessity  for  Preliminary  Examination. — On  Removal  from  One 
District  to  Another. — It  has  been  held,  that  the  practice  of  the  courts  of  a 
state  which  dispensed  with  the  preliminary  examination  of  a  person  accused  of 
a  crime  where  his  arrest  was  subsequent  to  his  indictment,  should  not  control 
the  proceedings  of  a  United  States  district  court  where  application  was  made 
to  remove  a  person  accused  of  a  violation  of  the  Criminal  laws  of  the  United 
States,  from  the  district  in  which  he  was  arrested  to  another  district,  for  trial 
under  the  provision  of  §   1014,  Revised  Statutes. i<* 

Under  California  Code. — By  the  penal  Code  of  California,  a  person  accused 


States  V.  Patterson,  150  U.  S.  65,  68,  37 
L.    Ed.    999. 

"In  Bouvier's  Law  Dictionary  (1 
Bouv.,  p.  581)  'Hearing'  is  thus  defined: 
'The  examination  of  a  prisoner  charged 
with  a  crime  or  misdemeanor  and  of  the 
witnesses  for  the  accused.'  In  9th  Ameri- 
can and  English  Encyclopaedia  of  Law,  p. 
324,  it  is  said  to  be  'the  preliminary  ex- 
amination of  a  prisoner  charged  with  a 
crime  and  of  witnesses  for  the  prosecu- 
tion and  defense.'  See,  also,  Wharton's 
Criminal  Pleadings  and  Practice.  §  70." 
United  States  v.  Patterson.  150  U.  S.  65, 
68,   37    L.    Ed.    999. 

13.  Does  not  commence  proceedings. — ■ 
Virginia  v.  Paul,  148  U.  S.  107,  119,  37  L. 
Ed.  386;  United  States  v.  Patterson.  150 
U.  S.   65,   37   L.   Ed.   999. 

"Proceedings  before  a  magistrate  to 
commit  a  person  to  jail,  or  to  hold  him 
to  bail,  in  order  to  secure  his  appearance 
to  answer  for  a  crime  or  offense,  which 
the  magistrate  has  no  jurisdiction  him- 
self to  try,  before  the  court  in  which  he 
may  be  prosecuted  and  tried,  are  but 
preliminary  to  the  prosecution,  and  are 
no  more  a  commencement  of  the  prose- 
cution, than  is  an  arrest  by  an  of^cer 
without  a  warrant  for  a  felony  committed 
in  his  presence."  Virginia  v.  Paul,  148  U. 
S.  107,   119,  37  L.  Ed.  386. 

The  defendant  was  arrested  under  the 
authority  of  a  justice  of  the  peace  of  a 
state  and  committed  by  such  justice  to 
jail  to  await  the  action  of  the  grand  jury. 
A  petition  was  filed  asking  that  the  case 
be  removed  into  the  circuit  court  of  the 
United  States,  upon  the  ground  that  the 
act  with  which  the  defendant  was  charged 
was  committed  in  the  enforcement  of 
the    revenue    laws    of    the    United    States. 


Upon  a  writ  of  habeas  corpus  the  district 
court  of  the  United  States  discharged  the 
accused,  it  was  held  that  the  action  of 
the  district  court  was  erroneous  as  the 
act  of  the  magistrate  in  committing  the 
accused  to  jail  was  not  a  commencement 
of  the  prosecution  within  the  meaning  of 
§  643  of  the  Revised  Statutes  of  the 
United  States  and  the  case  could  not  be 
removed  into  the  federal  court  until  the 
prosecution  was  commenced.  Virginia  v. 
PauK  148  U.  S.  107,  37  L.  Ed.  386.  See, 
generally,  the  title  REMOVAL  OF 
CAUSES. 

14.  Proceeding  pending. — Todd  v. 
United  States,  158  U.  S.  278,  283,  39  L. 
Ed.  982.  See.  generally,  the  titles  CON- 
SPIRACY;   WITNESSES. 

"A  preliminary  examination  before  a 
commissioner  is  not  a  proceeding  in  the 
court  which  appointed  him,  or  in  any 
court  of  the  United  States.  Such  an  ex- 
amination may  be  had  not  merely  before 
a  commissioner,  but  also  before  any  jus- 
tice or  judge  of  the  United  States,  or  be- 
fore any  chancellor,  judge  of  a  state 
court,  mayor  of  a  city,  justice  of  the 
peace,  or  other  state  magistrate.  Rev. 
Stat..  §  1014.  And  it  cannot  be  pretended 
that  one  of  those  state  officers  while  con- 
ducting a  preliminary  investigation  is 
holding  a  court  of  the  United  States. 
Technically,  we  speak  of  an  examining 
magistrate,  and  not  of  an  examining 
court."  Todd  v.  United  States,  158  U.  S. 
278,   283,   39    L.    Ed.   982. 

15.  Object. — United  States  v.  Barber. 
140  U.   S.    177.   179,   35    L.    Ed.    398. 

16.  Where  defendant  is  removed  to  an- 
other district.— Tinslev  v.  Treat,  205  U. 
S.  20,  51  L.  Ed.  689;  Kessler  v.  Treat,  205 
U.    S.  33,   51    L.   Ed.   695. 
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of  a  criminal  offense  was  entitled  to  a  preliminary  examination.^' 

Penal  Code  of  Utah, — But  it  has  been  held  that  under  a  statute  of  the  ter- 
ritory of  L'tah,  a  preliminary  examination  was  not  indispensable  to  the  finding 
of  an  indictment  or  a  trial  thereon.'^ 

E.  Procedure — 1.  Complaint. — As  to  the  authority  to  issue  a  complaint  and 
their  requisites  and  sufficiency,  see  the  titles  Ckimixal  Law;  Justice  of  the 
Peace;  United  States  Commissioners. 

2.  Presence  oe  Accused. — By  the  Penal  Code  of  California,  the  presence  of 
the  accused  is  necessary  at  the  preliminary  examination. ^^ 

3.  Continuance. — A  United  States  commissioner  has  authority  to  suspend 
the  preliminary  examination  of  a  person  accused  of  a  criminal  offense  against 
the  laws  of  the  United  States,  ancl  continue  the  case  to  such  a  time  as  in  his 
opinion  the  interest  of  justice  requires. 2*^ 

4.  Evidence — a.  Adinissibility. — Whether  evidence  which  would  not  be  ad- 
missible at  the  trial  of  a  person  accused  of  a  crime  can  be  admitted  upon  his 
preliminary  examination,  was  discussed,  but  not  definitely  decided,  in  an  early 
criminal  case  of  great  importance.-^ 


17.  Hurtado  v.  California,  110  U.  S.  51G, 
28    L.    Ed.   232. 

The  accused  was  arrested  in  the  state 
of  California  charged  with  tlie  crime  of 
murder.  By  the  constitution  of  that  state 
prosecutions  for  felonies  are  authorized 
by  information  after  examination  and 
commitment  by  a  magistrate  without  in- 
dictment by  the  grand  jury,  in  the  discre- 
tion of  the  legislature.  It  has  been  held, 
that  under  the  provision  of  the  Penal 
Code  of  California  passed  in  conformity 
to  the  above  provision  of  the  constitu- 
tion, the  accused  was  entitled  to  a  pre- 
liminary examination.  Hurtado  v.  Cali- 
fornia,   110   U.    S.   516,   28    L.    Ed.   232. 

18.  Thiede  v.  Utah  Territory,  159  U.  S. 
510.    40    L.    Ed.   237. 

The  defendant  was  accused  of  the  crime 
of  murder,  which  was  charged  to  have 
taken  place  in  the  territory  of  Utah.  He 
was  found  guilty  of  the  crime  and  sen- 
tenced to  be  hanged.  The  case  was  taken 
on  error  to  the  supreme  court  of  the 
United  States,  the  first  error  alleged  be- 
ing the  overruling  of  the  defendant's  ob- 
jection to  going  to  trial  because  certain 
proceedings  subsequent  to  the  prelimi- 
nary examination  had  not  been  taken.  Tiie 
supreme  court  of  the  United  States  held 
that  this  was  not  error,  the  court  speak- 
ing as  follows:  "Before  a  ruling  is  made 
which  necessarily  works  out  such  a  re- 
sult, it  should  appear  either  that  the  stat- 
ute gives  an  absolute  right  to  the  defend- 
ant to  insist  upon  this  preliminary  filing, 
or  else  that  the  want  of  it  would  cause 
material  injury  to  his  defense.  Neither 
can  be  affirmed.  A  preliminary  examina- 
tion is  not  indispensable  to  the  finding  .'if 
an  indictment  or  a  trial  thereon."  Thiede 
V.  Utah  Territory,  l.'iO  U.  S.  510,  513,  40 
L.    Ed.    237. 

19.  Presence  of  accused  necessary,— 
Hurtado  -'.  California,  110  U.  S.  SKI.  28 
L.    Ed.    232. 

20.  Continued  at  discretion  or  commis- 
sioner.— United  States  v.  Ewing,  140  U. 
S.   142,   145,   35   L.   Ed.  388. 


"While  it  is  doubtless  the  duty  of  the 
commissioner  to  make  as  speedy  "a  dispo- 
sition of  cases  as  is  possible,  consistent 
with  a  due  regard  for  the  interests  of  the 
government  and  the  protection  of  the  ac- 
cused, we  held  in  United  States  v.  Jones, 
134  U.  S.  483,  33  L.  Ed.  1007,  that  in  hear- 
ing and  deciding  upon  criminal  charges 
he  acted  in  a  judicial  capacity,  and  we 
have  no  doubt  he  is  invested  with  a  dis- 
cretionary power  to  suspend  the  hearing 
of  a  case  where,  in  his  judgment,  a  proper 
regard  for  the  interests  of  justice  requires 
it."  United  States  v.  Ewing,  140  U.  S, 
142.  150.  35  L.  Ed.  388.  See,  also,  the  title 
CONTINUANCES. 

21.  Ex  parte  Bollman,  4  Cranch  75,  2  L. 
Ed.    554. 

The  court  in  Ex  parte  Bollman.  4 
Cranch  75,  129.  2  L.  Ed.  554.  said:  "On 
the  admi.ssibility  of  that  part  of  the  affi- 
davit which  purports  to  be  as  near  the 
substance  of  the  letter  from  Col.  Burr  to 
General  Wilkinson,  as  the  latter  could  in- 
terpret it,  a  division  of  opinion  has  taken 
place  in  the  court.  Two  judges  are  of 
opinion  that  as  such  testimony  delivered 
in  the  presence  of  the  prisoner  on  his 
trial  would  be  totally  inadmissible,  neither 
can  it  be  considered  as  a  foundation  for  a 
commitment.  Although,  in  making  a 
commitment,  the  magistrate  does  not  de- 
cide on  the  guilt  of  the  prisoner,  yet  he 
does  decide  on  the  probable  cause,  and  a 
long  and  painful  imprisonment  may  be 
the  consequence  of  his  decision.  This 
probable  cause,  therefore,  ought  to  be 
proved  by  testimony,  in  itself,  legal,  and 
which,  though  from  the  nature  of  the  case 
it  must  be  ex  parte,  ought  in  most  other 
respects,  to  be  such  as  a  court  and  jury 
might  hear.  Two  judges  are  of  opinion, 
that  in  this  incipient  stage  of  the  prosecu- 
tion, an  affidavit  stating  the  general  pur- 
port of  a  letter  may  be  read,  particularly, 
where  the  person  in  possession  of  it  is  at 
too  great  a  distance  to  admit  of  its  being 
obtained,  and  that  a  commitment  may  be 
founded  on  it," 
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b.  Sufficiency. — \Miere  the  evidence  upon  a  preliminary  examination  was  suf- 
ficient to  establish  that  there  was  probable  cause  to  believe  the  accused  was  guilty 
of  the  offense  charged,  it  was  held  that  he  should  not  be  discharged  but  should 
be  committed  or  held  to  bail.-- 

5.  Filing  Transcript  of  Preliminary  Examination. — The  United  States 
supreme  court  has  held  that  the  filing  of  a  transcript  of  the  preliminary  exami- 
nation of  a  person  accused  of  murder  is  not  absolutely  necessary  before  pro- 
ceeding to  the  trial  of  the  accused  under  §  4925  of  the  Compiled  Laws  of  Utah 
Territory. 23 

6.  Compensations  oe  Clerks,  Commissioners  and  Marshals  for  Duties 
AS  TO  Commitments  and  Preliminary  Examinations. — As  to  the  fees  of  a 
United  States  marshal  for  serving  a  warrant  of  commitment  and  for  attendance 
upon  a  preliminary  examination,  see  the  titles  Clerks  of  Courts,  ante,  p.  849; 
United  States  Commissioners;  United  States  Marshals. 

7.  Admlssibility  of  Evidence  on  Examination  at  Trial  of  Accused. — 
See  the  titles  Documentary  Evidence  ;  Hearsay  Evidence. 

COMMITTEE. — As  to  committee  for  investigating  charges  against  senators, 
see  the  title  Constitutional  Law. 

COMMIXTURE.— See  the  title  Confusion  of  Goods. 
COMMODITY.— See  note  L 


22.  Sufficiency. — United  States  v.  Johns, 
4  Dall.  412,   1  L.  Ed.  888. 

23.  Filing  transcript  of  preliminary  ex- 
amination.— Thiede  z'.  Utah  Territory,  159 
U.  S.  510,  40   L.  Ed.  237. 

The  defendant  was  charged  with  the 
crime  of  murder  committed  in  the  terri- 
tory of  Utah.  He  was  given  a  preliminary 
examination  before  a  justice  of  the  peace 
and  the  testimony  of  such  preliminary  ex- 
amination was  taken  down  in  shorthand 
by  a  person  acting  under  the  direction  of 
the  justice  of  the  peace.  Shortly  before 
the  trial  of  the  accused,  the  person  who 
had  taken  down  the  testimony  of  the  pre- 
liminary examination  in  shorthand  was  re- 
quested by  the  prosecuting  attorney  to 
transcribe  the  same  into  longhand;  this 
he  declined  to  do  on.  the  ground  that  'he 
had  not  been  paid  for  similar  work  in  the 
past,  and  would  not  do  so  until  he  had  as- 
surance that  he  would  be  paid  for  his 
work.  By  §  4883  of  the  Compiled  Laws 
of  Utah  1888,  in  cases  of  homicide  the  tes- 
timony taken  on  preliminary  examination 
was  required  to  be  reduced  to  writing  as 
a  deposition  of  a  magistrate  or  under  his 
direction.  If  taken  down  in  shorthand  it 
must  be  transcribed  into  longhand  within 
ten  days  after  the  close  of  the  examina- 
tion, and  by  him  certified  and  filed  with 
the  clerk  of  the  district  court.  The  ac- 
cused objected  to  going  to  trial  because 
the  transcript  had  not  been  filed  as  re- 
quired by  law.  This  objection  was  over- 
ruled, and  after  the  defendant's  trial  and 
conviction,  an  appeal  was  taken  to  the 
supreme  court  of  the  United  States.  It 
was  held,  that  as  a  preliminary  examina- 
tion was  not  indispensable  to  the  finding 
of  an  indictment  or  of  trial  thereon,  no 
step  taken  in  the  course  of  or  as  a  part  of 
it,  was  indispensable  and  the  judgment  of 


the  territorial  court  was  affirmed.  Thiede 
r.  Utah  Territorv,  159  U.  S.  510.  40  L.  Ed. 
237.  See  the  title  REPORTS  AND  RE- 
PORTERS. 

1.  Commody. — By  the  constitution  of 
^lassachusetts  the  legislature  was  author- 
ized to  impose  and  levy  reasonable  duties 
and  excises  upon  any  produce,  goods, 
wares,  merchandise,  and  commodities, 
whatsoever.  Upon  the  meaning  of  the 
term  commodities,  as  used  in  this  connec- 
tion the  court,  in  Provident  Inst.  t'.  Mas- 
sachusetts, 6  Wall.  611,  625,  18  L.  Ed.  907, 
said:  "The  court  regarded  the  latter 
word  as,  perhaps,  enibracing  everything 
which  may  be  the  subject  of  taxation,  and 
stated  that  it  had  been  applied  by  the 
legislature  from  the  earliest  practice  un- 
der the  constitution,  as  authorizing  a  tax 
upon  the  privilege  of  pursuing  particular 
branches  of  business  and  employment. 
They  defined  the  term  to  mean  'conven- 
ience, privileges,  profit,  and  gains.'  and 
affirmed  that  the  legislature,  by  virtue  of 
it,  had  exercised  the  right  for  thirty  years, 
without  complaint,  of  exacting  annually  a 
sum  of  money  from  auctioneers,  attor- 
neys, tavern  keepers,  and  retailers  of 
spirituous  liquors."' 

In  Hamilton  Co.  %■.  Massachusetts,  6 
Wall.  632,  640,  18  L.  Ed.  904.  it  is  said: 
"Property  taxation  and  excise  taxation,  as 
authorized  in  the  constitution  of  the  state, 
are  perfectly  distinct,  and  the  two  sys- 
tems are  easily  distinguished  from  each 
other,  if  we  adopt  the  definition  of  the 
term  commodities  as  uniformly  given  by 
the  courts  of  the  state,  and  as  universally 
understood  by  the  taxpayers  and  assess- 
ors. If  regarded  as  meaning  goods  and 
wares  only,  there  would  be  much  diffi- 
culty in  the  case,  but  if  it  signifies  'con- 
venience,   privilege,    profit,    and    gains/   as 
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COMMON.— See  note  1. 

COMMON  CARRIERS.— See  the  title  Carriers,  ante,  p.  556. 

COMMON  COUNTS.— See  the  title  Assumpsit,  vol.  2,  p.  641,  et  seq 

COMMON  FIJJLD.— See  note  2. 

COMMON  LANDS.— See  the  title  Pubuc  Lands. 


uniformly  held  by  the  state  court,  then 
all  difficulty  vanishes,  and  the  case  is 
clear." 

1.  Common. — In  Cincinnati  v.  White,  6 
Pet.  431,  435,  8  L.  Ed.  452,  it  is  said:  "It 
is  proper,  in  the  first  place,  to  observe, 
that  although  the  land  which  is  in  dis- 
pute, and  a  part  of  which  is  the  lot  now 
in  question,  has  been  spoken  of  by  the 
witnesses  as  having  been  set  apart  bj'  tlie 
proprietors  as  a  common,  we  are  not  to 
understand  the  term  as  used  by  them  in 
its  strict  legal  sense,  as  being  a  right  or 
profit  which  one  man  may  have  in  the 
lands  of  another;  but  in  its  popular  sense, 
as  a  piece  of  ground  left  open  for  com- 
mon and  public  use,  for  the  convenience 
and  accommodation  of  the  inhabitants  of 
the  town."  See,  also,  Carondelct  v.  St. 
Louis,   1    Black  179,   17   L.   Ed.   102. 

Held  in  common. — Where  there  are 
more  owners  of  a  thing  than  one,  it  is 
said  to  be  held  in  common.  See  Cham- 
bers V.  Harrington,  111  U.  S.  350,  28  L. 
Ed.  452.  And  see  the  titles  JOINT  TEN- 
ANTS AND  TENANTS  IN  COMMON; 
MINES   AND   MINERALS. 

2.   Common  field. — An  act  of  congress  de 


clarcd  "that  the  rights,  titles,  and  claims 
to  town  or  village  lots,  outlots,  common 
field  lots  and  commons,  in.  adjoining,  and 
belonging  to  the  several  towns  and  vil- 
lages (named  in  the  act,  and  including  St. 
Louis),  which  lots  have  been  inhabited, 
cultivated,  or  possessed  prior  to  the  20th 
of  December,  1803,  shall  be,  and  they  are 
hereby,  confirmed  to  the  inhabitants  of 
the  respective  towns  and  villages  afore- 
said, according  to  their  several  vight  or 
rights  in  common  thereto."  The  court 
said:  "The  term  common  field  is  of 
American  invention,  and  adopted  by  con- 
gress to  designate  small  tracts  of  ground 
of  a  peculiar  shape,  usually  from  one  to 
three  arpents  in  front  by  forty  in  depth, 
used  by  the  occupants  of  the  French  vil- 
lages for  the  purposes  of  cultivation,  and 
protected  from  the  inroads  of  tattle  by  a 
common  fence.  The  peculiar  shape  of 
the  lot,  its  contiguity  to  others  of  similar 
shape,  and  the  purposes  to  whirli  it  was 
applied,  constituted  it  a  common  field  lot. 
It  could  not  be  confounded  with  lots  or 
tracts  of  land  of  any  other  character." 
Glasgow  V.  Hortiz,  1  Black  595,  599,  600, 
17  L.  Ed.  110.  See,  also,  Carondclet  r. 
St.  Louis,  1  Black  179,  17  L.   Ed.  102. 
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3.  Methods  of  Adoption,  962. 
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b.  Constitutional   Provisions,  962. 
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b.  Doctrine  of  Charities,  964. 

c.  Common-Law  Doctrine  of  Descents,  964. 

d.  Evidence  of  Devise  in  Ejectment,  965. 

e.  Right  of  Eminent  Domain,  965. 

f.  Rules  and  Law  of  Evidence,  965. 

g.  Champerty  and  Maintenance,  965. 

h.  Interstate  Commercial  Transactions,  965. 

i.  Husband  and  Wife,  965. 

j.  Removal  of  Agricultural   Fixtures,  965. 

k.  Right  of  Entry  on  Land,  965. 

1.  Land  Titles,  966. 
m.  Power  of  Issuing  Mandamus,  966. 
n.  Forms  and  Rules  of  Pleading,  966. 
o.  Remedies,  966. 

p.  Resignation   of   Public   Officer,   966. 
q.  Doctrine  of  Seizin,  966. 
r.  Rule  of  "Shifting  Inheritance,"  966. 
s.  Trial  by  Jury,  966. 

t.  Wager  of  Law,  966. 
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u.  Water  and  Riparian   Rights,  966. 
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w.  Ecclesiastical  Law,  967. 
X.  Political  and  Municipal  Powers,  967.  ♦ 

y.  Criminal  Law,  967. 
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b.  English  Works,  968. 
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a.  In  General,  968. 
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c.  Operation  and  Effect  of  Adoption,  969. 

d.  Particular  Statutes  Considered,  969. 

B.  Adoption  in  Federal  Courts,  970. 

L  In  General,  970. 

2.  Criminal  Law,  97 L 

3.  Exceptions,  972. 

C.  Adoption  in  the  Territories,  972. 

D.  Adoption  in  the  District  of  Columbia,  973. 

VI.   Application  of  Common-Law  Principles,  973. 

VII.   Abolition,  Alteration,  Modification  or  Repeal,  973. 

A.  Alteration  or  Modification,  973. 

B.  Repeal,  974. 

VIII.    Construction  by  Aid  of  Common  Law,  974. 

A.  Constitutions,  974. 

B.  Statutes,  975. 

C.  Decrees,  976. 

IX.   Evidence  of,  976. 

A.  In  General,  976. 

B.  Text  Books  and  Histories,  976. 

C.  Judicial  Notice,  976. 

D.  Presumption  and  Burden  of  Proof,  976. 

CROSS  REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Conf'lict  of  Law^s;  Con- 
stitutional Law  ;  Courts;  Criminal  Law;  Equity;  Foreign  Laws;  Limi- 
tation OF  Action  and  Adverse  Possession  ;   Statutes. 

As  to  saving  of  common-law  remedies  in  admiralty,  see  the  title  Admiralty^ 
vol.  1.  p.  128,  et  seq.  Common  law  as  a  federal  question,  see  the  title  Appeal 
AND  Error,  vol.  1,  p.  333.  As  to  common-law  jurisdiction  of  courts,  see  the 
titles  Courts  ;  Criminal  Law  ;  Jurisdiction.  As  to  construction  of  statutes  in 
derogation  of  the  common  law,  see  the  title  Statutes.  As  to  modes  of  proceed- 
ings in  derogation  of  the  common  law,  see  the  title  Summary  Proceedings.  A? 
to  effect  of  statute  on  common-law  remedies,  see  the  title  Actions,  vol.  1,  p.  106. 

I.  Definitions,  Nature  and  General  Consideration. 

A.  Definitions. — The  common  law  includes  those  principles,  usages  and  rules 
of  action  applicable  to  the  government  and  security  of  persons  and  property, 
which  do  not  rest  for  their  authority  upon  any  express  and  positive  declaration 
of  the  will  of  the  legislature.^  As  distinguished  from  law  created  by  the  enact- 
ment of  legislatures,  the  common  law  comprises  the  body  of  those  principles  and 
rules  of  action  relating  to  the  government  and  security  of  persons  and  property, 
which   derive  their  authority   solely   from  usages  and  customs,   immemorial  an- 

1.  Kent's  definition.— Kent,  vol.  1.  p.  Co.,  181  U.  S.  92,  45  L.  Ed.  765;  Kansas  v. 
471.     Western  Union  Tel.  Co.  v.  Call  Pub.       Colorado,  206  U.  S.  46,  96,  51  L.  Ed.  956. 
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tiquity,  or  from  the  judgments  and  decrees  of  the  courts  recognizing,  affirming 
and  enforcing  such  usages  and  customs;  and.  in  this  sense,  particularly  the  an- 
cient unwritten  law  of   England. ^ 

B.  Nature. — Thfe  fiexihility  and  capacity  for  growth  and  adaption  is  the 
peculiar  boast  and  excellence  of  the  common  law.^ 

C.  Common  Law  as  Basis  of  American  Jurisprudence. — The  main  body 
of  the  rights  of  the  people  of  this  country  rest  u])(>n  and  are  governed  by  prin- 
ciples derived  from  the  common  law  of  England,  and  established  as  the  laws  of 
the  dififerent  states.* 

II.    Use  of  Term. 

A.  In  General. — The  term  "common  law"  refers  to  the  common  law  of  Eng- 
land and  not  of  any  particular  state.^ 


2.  Black's  definition. — Black's  Law 
Diet.,  p.  :3:!:2.  \\'estern  Union  Tel.  Co.  -■. 
Call  Pub.  Co.,  181  U.  S.  92,  102,  45  L.  E'L 
70."). 

Other  definitions. — The  common  law  is 
tut  the  accumulated  expressions  of  the 
various  judicial  tribunals  in  their  eflforts 
to  ascertain  what  is  right  and  Just  be- 
tween individuals  in  respect  to  private  dis- 
putes. Kansas  v.  Colorado,  206  U.  S.  46, 
96.   51    L.   Ed.   965. 

The  common  law.  "is  the  system  from 
which  our  judicial  ideas  and  legal  defini- 
tions are  derived."  Moore  v.  United 
States,  91  U.  S.  270.  274,  23  L.  Ed.  346; 
Schick  V.  United  States,  195  U.  S.  65,  69, 
49   L.   Ed.  99. 

The  common  law  is  reason  dealing  by 
the  light  of  experience  with  human  affairs. 
One  of  its  merits  is  that  it  has  the  capac- 
ity to  reach  the  ends  of  justice  by  the 
shortest  paths.  Dickerson  v.  Colgrove, 
100  U.   S.   578.  584,  25  L.   Ed.   618. 

The  civil  and  common  laws  are  only 
municipal  laws  where  they  have  the  force 
of  laws  at  all.  The  Scotland.  105  U.  S.  24, 
32,  26  L.  Ed.  1001. 

The  common  law  is  only  one  of  the 
forms  of  municipal  law,  and  is  no  more 
sacred  than  any  other.  IMunn  v.  Illinois, 
94  U.  S.  113,  134,  24  L.  Ed.  77;  Hurtado  v. 
California,  110  U.  S.  516,  539,  28  L.  Ed. 
232. 

The  common  law  is  common  reason  in 
matters  of  justice.  Amy  v.  Watertown 
<No.  1),  130  U.  S.  301,  316,  32  L.  Ed.  946. 

The  common  law  is  the  best  and  most 
common  birthright  that  the  subject  hath, 
for  the  safeguard  and  defense  of  his 
rights  of  person  and  property.  Strother 
V.  Lucas.  12  Pet.  410,  437.  9  L.  Ed.  1137. 

In  Baltimore,  etc..  R.  Co.  v.  Baugh,  149 
U.  S.  368,  394,  37  L.  Ed.  772.  the  court 
uses  these  terms  in  regard  to  the  common 
laws.  "Those  considerations  of  right  and 
justice  which  have  been  gathered  into  the 
great  body  of  the  rules  and  principles 
known  as  the  'common  law.'  " 

3.  Nature. — Hurtado  v.  California,  110  U. 
S.  516.  530,  28  L.  Ed.  232.  reaffirmed  in 
Nordstrom  7-.  Washington  State,  164  U.  S. 
705,  41  L.  Ed.  1183;  Durrant  v.  Hale,  108 
U  S  705,  42  L.  Ed.  1213;  Mercer  County 
V    Hackett,  1  Wall.   83,  95,  17  L.   Ed.   548; 


Holden  v.  Hardy.  169  U.  S.  366,  388,  42  L. 
Ed.   780.      See  post,   "Tn   General,"   III.   A. 

4.  Common  law  as  basis  of  American 
jurisprudence. — Wheaton  v.  Peters,  8  Pet. 
591,  8  L.  Ed.  1055;  Pennsylvania  v.  Wheel- 
ing, etc..  Bridge  Co..  13  How.  518,  519.  14 
L.  Ed.  247;  Bucher  v.  Cheshire  R.  Co.,  135 
U.  S.  555,  583,  31  L.  Ed.  795;  United 
States  V.  Sanges,  144  U.  S.  310,  311,  36  L. 
Ed.  445;  United  States  v.  Reid.  12  How. 
36],  365,  13  L.  Ed.  1023;  Holmes  v.  Jenni- 
son,  14  Pet.  540,  586,  10  L.  Ed.  579;  Van 
Ness  V.  Pacard,  2  Pet.  137,  144,  7  L.  Ed. 
374;  Shively  v.  Bowlby,  152  U.  S.  1,  52,  38 
L.  Ed.  331;  Moore  v.  United  States,  91  U. 
S.  270.  273.  23  L.  Ed.  346;  Schick  v.  United 
States.  195  U.  S.  65,  69.  49  L.  Ed.  99;  Cap- 
ital Traction  Co.  v.  Plof,  174  U.  S.  1,  8,  43 
L.  Ed.  873;  Bates  v.  Brown,  5  Wall.  710, 
716.  18  L.  Ed.  535;  The  Lottawanna,  21 
Wall.  558,  572,  22  L.  Ed.  654. 

Parsons  v.  Bedford.  3  Pet.  433,  444,  7 
L.  Ed.  732;  Waring  v.  Clarke,  5  How.  441, 
481.  12  L.  Ed.  226;  EHenwood  v.  Marietta 
Chair  Co.,  158  U.  S.  105.  39  L.  Ed.  913; 
Eidman  v.  Martinez,  184  U.  S.  578.  46  L. 
Ed.  697.  See  Strother  v.  Lucas.  12  Pet. 
410.  438,  9  L.  Ed.  1137;  Claiborne  County 
V.  Brooks,  111  U.  S.  400.  28  L.  Ed.  470. 

At  the  time  of  the  adoption  of  the  7th 
amendment  of  the  United  States  constitu- 
tion there  were  no  states  in  the  Union,  the 
basis  of  whose  jurisprudence  was  not  es- 
sentially that  of  the  common  law,  in  its 
widest  meaning;  and  probably  no  states 
were  contemplated,  in  which  it  would  not 
exist.  Parsons  v.  Bedford,  3  Pet.  433,  446, 
7  L.  Ed.  732.  See  post,  "In  the  United 
States   Constitution,"   II,  D. 

Most  of  the  states  have  adopted  the 
principles  of  English  jurisprudence,  so  far 
as  it  concerns  private  and  individual 
rights.  Fleming  v.  Page,  9  How.  603.  608, 
13  L.  Ed.  276;  dissenting  opinion  in 
United  States  v.  Wong  Kim  Ark,  169  U. 
S.   649.   710.   42   L.    Ed.   890. 

5.  Common  law  of  England  referred  to. 
—Parsons  v.  Bedford,  3  Pet.  433,  446.  7  L. 
Ed.  732;  Robinson  v.  Campbell,  3  Wheat. 
212,  221,  4  L.  Ed.  372;  Fenn  v.  Holme,  21 
How.  481.  485,  16  L.  Ed.  198;  Pennsyl- 
vania V  Wheeling,  etc..  Bridge  Co..  13  How. 
518.  562,  14  L.  Ed.  249;  Capital  Traction 
Co.  V.  Hof,  174  U.  S.  1,  8,  43  L.  Ed.  873; 
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B.  Contradistinguished  from  Statute  Law. — The  common  law  is  con- 
stantly used  in  contrarlistinction  to  the  statute  law.^ 

C.  In  Sense  of  Unwritten  Law. — As  a  general  rule  the  term  common  law 
means  the  unwritten  lawJ 

D.  In  the  United  States  Constitution. — By  "common  law,"  in  the  United 
States  constitution,  providing  for  a  trial  by  jury  in  suits  at  common  law,  the 
framers  of  the  constitution  of  the  United  States  meant,  what  the  constitution 
denominated,  in  th€  third  article,  "law ;"  not  merely  suits  which  the  common  law 
recognized  among  its  old  and  settled  proceedings,  but  suits  in  which  legal  rights 
were  to  be  ascertained  and  determined,  in  contradistinction  to  those  where  equi- 
table rights  alone  were  regarded,  and  equitable  remedies  were  administered ;  or 
where,  as  in  the  admiralty,  a  mixture  of  public  law  and  of  maritime  law  and 
equity  was  often  found  in  the  same  suit.^  And  the  seventh  amendment,  in  de- 
claring that  "no  fact  tried  by  a  jury  shall  be  otherwise  re-examined,  in  anv  court 
of  the  United  States,  than  according  to  the  rules  of  the  common  law."  had  in 
view  the  rules  of  the  common  law  of  England,  and  not  the  rules  of  that  law  as 
modified  by  local  statute  or  usage  in  any  of  the  states.* 

III.   Origin. 

A.  In  General. — It  is  a  characteristic  principle  of  the  common  law  to  draw 
its  inspiration  from  every  fountain  of  justice,  and  it  is  not  to  be  asstnned  that 
the  sources  of  its  supply  have  been  exhausted.  On  the  contrary,  we  should  ex- 
pect that  the  new  and  various  experiences  of  our  own  situation  and  s\stcm  will 
mould  and  shape  it  into  new  and  not  less  useful  forms. ^® 

B.  Statutory  Orig"in. — The  common  law  does  not  rest  on  any  statute  or 
other  written  declaration  of  the  sovereign ;  hence,  there  must  be  as  to  each  prin- 
ciple thereof  a  first  statement ;  those  statements  are  found  in  the  decisions  of  the 
courts,  and  the  first  statement  presents  the  principle  as  certainly  as  the  last." 

C.  Usages  and  Customs. — Ancient  usages  and  customs  constitute  part  of 
the  common  law.^^ 


Western  Union  Tel.  Co.  v.  Call  Pnb.  Co., 
181  U.  S.  92,  102,  45  L.  Ed.  765;  United 
States  V.  Worrall.  2  Dall.  384,  393.  1  L. 
Ed.  426;  Eidman  v.  Martinez,  184  U.  S. 
578.  46   L.    Ed.   697. 

The  provision  of  the  United  States  con- 
stitution, amendment.  §  7,  providing  thit 
in  suits  at  common  law  where  the  value 
in  controversy  shall  exceed  $20,  the  right 
of  trial  by  jury  shall  be  preserved,  and  no 
fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  of  the  courts  of  the 
United  States  than  according  to  the  rules 
of  the  common  law,  the  common  law  re- 
ferred to  is  the  common  law  of  England 
and  not  the  law  of  any  one  or  more  of 
the  states  of  the  Union.  Capital  Traction 
Co.  V.  Hof,  174  U.  S.  1.  43  L.  Ed.  873.  See 
Crim  V.  Handley.  94  U.  S.  6.-)2.  657.  24  L. 
Ed.  216.     See  the  title  JURY. 

6.  Contradistinguished  from  statute 
law.— Levy  v.  McCartee.  6  Pet.  10:i.  8  L. 
Ed.    334. 

7.  Unwritten  law. — 1  Blackstone  67. 
Western  Union  Tel.  Co.  v.  Call  Pub.  Co., 
181  U.  S.  92,  103,  45  L.  Ed.  765;  Levy  v. 
McCartee.  6  Pet.  102,  8  L.   Ed.  334. 

The  statute  of  descent  of  New  York  of 
February  23,  1876,  providing  that  in  all 
cases  not  expressly  privided  for  by  the  act 
the  "common  law"  should  prevail,  used 
the  term  "common  law"  in  its  appropriate 
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sense  as  the  unwritten  law,  independent 
of  statute.  Levy  v.  McCartee,  6  Pet.  102, 
8  L.  Ed.  334.  See  the  title  DESCENT 
AND  DISTRIBUTION. 

8.  United  States  constitution. — Parsons 
V.  Bedford,  3  Pet.  433,  7  L.  Ed.  732;  Cap- 
ital Traction  Co.  v.  Hof,  174  U.  S.  1,  9, 
43  L.  Ed.  873;  Eenn  v.  Holme.  21  How. 
481.  16  L.  Ed.  198;  Irvine  v.  Marshall,  20 
How.  558,  565,  15  L.  Ed.  994;  Root  v.  Rail- 
way Co.,  105  U.  S.  189.  206.  26  L.  Ed.  975. 
See  the  titles  ACTIONS,  vol.  1,  p.  102; 
JURY. 

9.  Capital   Traction   Co.   v.   Hof,   174   U. 
S.  1.  8,  43  L.  Ed.  873.     See  ante,  "In  Gen- 
eral."   TI,    .A.       Sec.    also,    the    title     .AC 
TIONS.  vol.  1,  p.  102. 

10.  Origin. — Hurtado  v.  California.  110 
U.  S.  516,  531,  28  L.  Ed.  232,  reaffirmed  in 
Nordstrom  v.  Washington  State,  164  U. 
S.  705.  41  L.  Ed.  1183;  Durrant  v.  Hale. 
168  U.  S.  705,  42  L.  Ed.  1213;  Holden  .. 
Hardv.  169  U.  S.  366,  388.  42  L.  Ed.  7S0. 
See  Mercer  County  v.  Hackett,  1  Wall.  83. 
95.  17   L.   Ed.  548. 

11.  Statutory  origin. — Kansas  r'.  Colo- 
rado. 206  U.  S.  46.  96.  51  L.  Ed.  956;  West- 
ern Union  Tel.  Co.  v.  Call  Pub.  Co..  181 
U.  S.  92,  45  L.  Ed.  765;  Baltimore,  etc., 
R.  Co.  v.  Baugh.  149  U.  S.  368,  394,  37  L. 
Ed.  772. 

12.  Usages      and      customs. — Western 
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IV.   Vested  Rights  in  Rules  of  Common  Law. 

A  person  has  no  property,  no  vested  interest,  in  any  rule  of  the  common  law.^- 
V.    Adoption  of  Common  Law. 

A.    Adoption  in  States — 1.  Power  to  Adopt. — A  state  has  power  to  adopt 
any  method  of  proceckn-e  ;  iience,  a  state  may  adopt  the  civil  law  for  its  cities  and 
surrounding  counties   and  the  common  law   for  the  rest  of  the   state,  and  this] 
would  not  be  contrary  to  the   fourteenth  amendment  to  the  constitution  of  thej 
United  States  denying  the  equal  protection  of  the  laws.^'* 

2.  Necessity  for  Statutory  Provisions. — In  many  states  the  common  law  is] 
expressly  recognized  as  of  controlling  force  in  the  absence  of  express  statute. i*| 

3.  Methods  oe  Adoption — a.  Adopting  Acts. — The  common  law  has  been' 
adopted  in  some  of  the  various  states  expressly,  by  statutory  enactment,  but  only| 
so  far  as  applicable,  and  not  inconsistent  with  the  constitution  and  laws  of  thej 
United  States  or  of  the  adopting  state. ^^ 

b.  Constitutional  Proznsions. — The  common-law  system  of  jurisprudence  has] 
been  incorporated  in  some  of  the  states  by  constitutional  provisions. ^'^ 

c.  Recoqnition  bv  Courts. — Tlie  common  law  may  be  recognized  as  existing  in 
a  state  by  its  courts. ^^ 

4.  Determination  of  Question  of  Existence. — See  post,  "In  General,"] 
V,  B,  1.  . 

5.  Extent  op  Adoption — a.  In  General. — The  common  law  of  England  is  not' 
to  be  taken  in  all  respects  to  be  that  of  America  :  our  ancestors  brouglit  with  them 
its  general  principles,  and  claimed  it  as  their  birthright ;  but  they  brought  with 


Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  U.  v^. 
92.  10:Z,  45  L.  Ed.  76.5;  Kansas  z'.  Colorado, 
206  U.  S.  46.  51  L.  Ed.  956:  Renner  f. 
Bank  of  Columbia,  9  Wheat.  581.  585,  6  E. 
Ed.  166;  Strother  v.  Lucas,  12  Pet.  410. 
436,  9  L.  Ed.  1137;  Mercer  County  v. 
Hackett,  1  Wall.  83,  95,  17  L.  Ed.  548; 
United  States  v.  Arredondo,  6  Pet.  691,  8 
L.  Ed.  547.  See  the  title  USAGES  AND 
CUSTOMS. 

13.  Vested  rights. — Munn  v.  Illinois,  94 
U.  S.  113,  134.  24  L.  Ed.  77;  Hurtado  v. 
California.  110  U.  S.  516,  532,  28  L.  Ed. 
232.  See  post,  "Abolition,  Alteration, 
Modification   or   Repeal."    YII. 

"Rights  of  property  which  have  been 
created  by  the  common  law  cannot  be 
taken  away  without  due  process;  but  the 
law  itself,  as  a  rule  of  conduct,  may  be 
changed  at  the  will,  or  even  at  the  whim, 
of  the  legi.slature,  unless  prevented  by 
constitutional  limitations."  Munn  v.  Illi- 
nois, 94  U.  S.  113,  134,  24  L.  Ed.  77;  Hur- 
tado V.  California,  110  U.  S.  510,  28  L.  Ed. 
232.  See  the  title  CONSTITUTIONAL 
LAW^ 

14.  Power  to  adopt. — Missouri  v.  Lewis. 
101  U.  S.  22,  25  L.  Ed.  989;  Holden  v. 
Hardy,  169  U.  S.  366,  387,  42  L.  Ed.  780, 
reaffirmed  in  Moeschcn  v.  Tenement 
House  Department,  203  U.  S.  583,  51  L. 
Ed.  328;  Stevenson,  etc..  Min.  Co.  t. 
Kibbe,  205  U.  S.  537.  51  L.  Ed.  920.  Sc-e 
the  titles  CONSTITUTIONAL  L.^W; 
COURTS. 

15.  Necessity  for  statutory  provision. — 
Kansas  v.  Colorado,  206  U.  S.  46.  94,  51  L. 
Ed.  956.  See  post,  "Recognition  by 
Courts,"  V,  A,  3,  c. 


16.    Adoption  by  statutory  enactment. — 

Bucher  v.  Cheshire  R.  Co.,  125  U.  S.  555, 
584.   31    L.    Ed.   795. 

Alabama. — Pollard  v.  Hagan,  3  How. 
212,  11  L.  Ed.  565. 

Illinois.— McCool  v.  Smith,  1  Black  459. 
469,  17  L.  Ed.  218;  Hardin  v.  Jordan,  140 
\J.  S.  371,  386,  35  L.  Ed.  428;  Bates  v. 
Brown,  5  Wall.  710.  714,  18  L.  Ed.  535. 
See  Hutchison  Investment  Co.  v.  Cald- 
well. 15  U.   S.  65,  69.  39   L.   Ed.   356. 

Missouri. — Meegan  v.  Boyle,  19  How. 
130.    148,   15    L.   Ed.  577. 

Montana. — IMontana  Min.  Co.  v.  St. 
Louis  Min.,  etc..  Co.,  204  U.  S.  204,  217, 
51  L.  Ed.  444. 

New  Hampshire. — Pawlet  v.  Clark,  9 
Cr.-inch  ;?9:.',  :;:;:.'.  3  L.  Ed.  735. 

New  York. — Levy  v.  McCartee,  6  Pet. 
102,  110,  8  L.  Ed.  334. 

Texas.— Hamilton  v.  Brown,  161  U.  S- 
256.  264,  40  L.  Ed.  691;  White  v.  Burnley, 
20  How.  235.  15  L.  Ed.  886;  McKinney  r. 
Saviego.  18   How.  235,  15  L.   Ed.   365. 

Virginia.— Scott  v.  Lunt,  7  Pet.  596,  8  L. 
Ed.  797. 

Common  law  as  basis  of  American  juris- 
prudence.— -See  ante,  "Common  Law  Ba- 
sis  of  American  Jurisprudence,"   I,   C. 

17.  Constitutional  provisions  —  New 
York— Lew  v.  McCartee,  6  Pet.  102.  103, 
8  L.    Ed.  334. 

Texas. — Hamilton  z'.  Brown,  161  U.  S. 
256,  263.  40  L.  Ed.  691.  See,  also,  Mc- 
Kinnev  z'.  Saviego,  18  How.  235.  15  L. 
Ed.   36"5. 

18.  Recognition  by  courts. — Bucher  v, 
Cheshire  R.  Co..  125  U.  S.  555,  584.  31  L- 
Ed.  795.  See  Kansas  v.  Colorado,  206  U- 
S.  46,  94,  51  L.   Ed.  956. 
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them  and  adopted  only  that  portion  which   was  applicable  to  their   situation,** 
and  not  repugnant  to  their  other  rights  and  privileges.-'^ 

b.  Detcnnination  of  Extent  of  Adoption. — The  general  policy ,2>  statutes. -^  ju- 
<licial  decisions,--'  and  the  usages  sanctioned  by  the  courts  of  a  state, ^-^  and  the' 
iisage  and  customs  of  the  respective  states,-^  must  determine  how  far  the  com- 
mon law  has  been  introduced  and  sanctioned  in  each  state. 

c.  Similarity  in  Various  States. — The  common  law  prevailing  in  the  various- 
states  is  not  necessarily  the  same,  since  each  adopted  only  what  was  suitable  to' 
its  needs  and  conditions.-'* 

6.  Adoption  in  Particular  States. — Alabama. — By  the  acts  of  congress- 
under  which  Alabama  was  created  a  territory  and  a  state,  the  common  law  was^ 
•  extended  over  it  to  the  exclusion  of  all  other  law,  Spanish  or  French.-^ 

Georgia. — The  common  law  is  the  law  of  Georgia.-^ 

Illinois. — See  ante,  "Adopting  Acts,"  V,  A,  3.  a. 

Maryland. — At  the  date  of  the  act  of  congress  establishing  the  government  of 
the  District  of  Columbia,  the  common  law  of  England  was  in  force  in  Mary- 
land.23 

Michigan. — The  principles  of  the  common  law  prevail  in  Michigan.-''** 

Missouri. — The  common  law  was  adopted  in  the  Missouri  territory  in  1816, 
and  consecjuently  it  governs  all  subsequent  legal  transactions.^ * 


19.  Extent  of  adoption. — Van  Ness  v. 
Pacard,  3  Pet.  137,  7  L.  Ed.  374;  Shively 
V.  Bowlby,  153  U.  S.  1.  52,  38  L.  Ed.  331; 
Waring  v.  Clark.  5  How.  441.  461,  12  L. 
Ed.  226;  United  States  v.  Worrall,  2 
Dall.  384,  1  L.  Ed.  426;  Wheeler  v. 
Smith,  9  How.  55,  78,  13  L.  Ed.  44;  Luhrs 
V.  Hancock,  181  U.  S.  567,  45  L.  Ed.  100.5; 
Scott  V.  Lunt,  7  Pet.  596.  8  L.  Ed.  797; 
Patterson  v.  Winn,  5  Pet.  233,  8  L.  Ed. 
108;  Chishohn  v.  Georgia,  2  Dall.  419, 
435,  1  L.  Ed.  440;  Pawlct  v.  Clark,  9 
Cranch  292,  332,  3  L.  Ed.  735;  Vidal  v. 
Girard,  2  How.  137,  192,  11  L.  Ed.  20".; 
Terrett  v.  Taylor,  9  Cranch  43.  45,  3  L. 
Ed.  650;  United  States  v.  Rcid,  12  How. 
361.  363,  13  L.  Ed.  1023;  Fleming  v.  Page, 
9  How.  603.  618,  13  L.  Ed.  276;  Kansas  v. 
Colorado,  206  U.  S.  46.  95,  51  L.  Ed.  956; 
Hurtado  v.  California.  110  U.  S.  516.  520, 
28  L.  Ed.  232,  reaffirmed  in  Nordstrom 
V.  Washington  State.  164  U.  S.  705,  41  E. 
Ed.  1183;  Durrant  v.  Hale,  168  U.  S.  705, 
42  L.  Ed.  1213;  Holden  v.  Hardy,  169  U. 
S.  366.  388,  42  L.  Ed.  780;  Claiborne 
County  V.  Brooks,  111  U.  S.  400,  28  L.  Ed. 
470. 

Application  to  royal  province. — Inde- 
pendently, of  a  statutory  provision,  it  is 
a  clear  principle,  that  the  common  law  in 
force  at  the  emigration  of  our  ancestors 
is  deemed  the  birthright  of  the  colonics, 
unless  so  far  as  it  is  inapplicable  to  their 
situation,  or  repugnant  to  their  other 
rights  and  privileges.  A  fortiori,  the  prin- 
ciple applies  to  a  royal  province.  Pawlet 
V.   Clark,   9  Cranch  292,  332,   3   L.   Ed.   735. 

By  constitutional  provisions. — See  ante, 
"Constitutional  Provisions,"  V,  A,  3,   b. 

By  statute. — See  ante,  "Adopting  Acts," 
V,  A,  3,  a. 

20.  Repugnancy  to  other  rights  and 
privileges.— Pawlet  v.  Clark,  9  Cranch  293, 
332,   3   L.   Ed.   735. 


21.  General  policy. — Wheeler  v.  Smith, 
9    How.    ,-),3,    78,    13    L.    Ed.    44. 

22.  Statutes.— Wheeler  v.  Smith,  9  How. 
55,  78,  13  L.  Ed.  44;  United  States  v. 
Worrall,  2  Dall.  384,  1  L.  Ed.  426.  See  the 
title  STATUTES. 

23.  Judicial  decisions. — Wheaton  v.  Pe- 
ters. 8  Pet.  591,  8  L.  Ed.  1055;  United 
States  V.  Worrall,  2  Dall.  384,  1  L.  Ed. 
426;  Capital  Traction  Co.  v.  Ht)f.  174  U. 
S.  1,  8.  43   L.   Ed.  873. 

24.  Usages  sanctioned  by  courts. — . 
W  heeler  z\  Smith,  9  How.  55,  78,  13  L. 
Ed.  44. 

25.  Usages  and  customs  of  respective 
states. — Wheaton  v.  Peters.  8  Pet.  .")91,  8 
L.  Ed.  1055.  Compare  United  States  v. 
Worrall,  2  Dall.  384,  1  L.  Ed.  426  See 
the  title  US.XGES  AND  CUSTOMS. 

26.  Similarity. — Chisholm  v.  Georgia,  2 
Dall.  419,  434,  1  L.  Ed.  440;  United 
States  V.  Worrall,  2  Dall.  384,  1  L.  Ed. 
426;  Wheaton  v.  Peters,  8  Pet.  591,  658, 
8  L.  Ed.  1055;  Pennsylvania  v.  Wheeling, 
etc..  Bridge  Co..  13  How.  518,  563.  14  i.. 
Ed.  249;  Wheeler  f.  Smith.  9  How.  ">, 
78,  13  L.  Ed.  44;  Buchert^.  Cheshire  R.  Co., 
125  U.  S.  555,  583,  31  L.  Ed.  795;  Capi- 
tal Traction  Co.  v.  Hof,  174  U.  S.  1,  3, 
43  L.  Ed.  873.  See  The  Lottawanna,  21 
Wall.  558.  572,  22  L.   Ed.  654. 

27.  Alabama. — Pollard  v.  Hagan.  3  How. 
212.    n    I,.    I'd.    .-,05. 

23.  Georgia. — Patterson  v.  Winn,  5  Pet. 
233.  241,  8  L.  Ed.   108. 

Rules  of  evidence. — See  post,  "Rules 
and   Law  of  Evidence,"  V,  A.  7,  f. 

29.  Maryland. — Kendall  v.  United  States^ 
12  Pet.  .-,21,  526.  9  L.  Ed.  1181.  See  post, 
"Adoption  in  the  District  of  Columbia."' 
V.  D. 

30.  Michigan. — T.i^riug  v.  Palmer,  118  U. 
S.  321,  30  L.   Ed,  211. 

31.  Missouri. — Mecgan  v.  Boyle,  19  How. 
130,   14S,    15   L.    Ed.  577. 
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Montana.— Tlie  common  law  has  been  kept  steadily  in   force  in  Montana.-''- 

New  Hampshire. — See  ante,  "Adopting  Acts,"  V,  A,  3,  a. 

New  York. — See  ante,  "Adopting  Acts,"  X ,  A,  3,  a ;  "Constitutional  Pro- 
visions." X,  A,  3.  b. 

Oregon. — The  settlers  of  Oregon,  like  the  colonists  of  the  Atlantic  states, 
coming  from  a  country  in  which  the  common  law  prevailed  to  one  that  had  no 
organized  government,  took  with  them,  as  their  birthright,  the  principles  of  the 
common  law,  so  far  as  suited  to  their  condition  in  their  new  home.  The  juris- 
prudence of  Oregon,  therefore,  is  based  on  the  common  law.^^ 

Pennsylvania. — The  common  law  of  England  has  always  been  in  force  iu 
Pennsylvania.-^* 

Texas. — In  Texas  the  common  law  has  been  adopted.^^ 

Virginia. — The  common  law  of  England  was  expressly  adopted  by  the  Vir- 
ginia statute  of  1776.2^ 

West  Virginia. — The  common  law  is  the  law  of  West  V^irginia.^" 

7.  Adoption  of  Particular  Commox-Law  Principles — a.  Right  of  Acti-on 
against  State. — Previous  to  the  adoption  of  the  constitution,  the  only  common- 
law  principles  in  regard  to  suits  that  were  in  any  manner  admissible  in  respect 
to  claims  against  the  state,  were  those  which,  in  England,  apply  to  claims  against 
the  crown.  The  only  remedy,  in  a  case  like  that  before  the  court,  by  which,  by 
any  possibilitv.  a  suit  can  be  maintained  against  the  crown,  in  England,  or,  at  any 
period  from  which  the  common  law.  as  in  force  in  America,  could  be  derived,  is 
that  which  is  called  a  petition  of  right.^s 

b.  Doctrine  of  Charities. — The  common  law  of  England  in  relation  to  char- 
ities as  modified  and  enlarged  by  the  statute  of  43  Elizabeth  is  in  force  in  the 
states  of  the  Union  unless  repealed.^^ 

c.  Commmi-Lazv  Doctrine  of  Descents. — In  the  United  States,  the  English 
common  law  of  descents,  in  its  most  essential  features,  has  been  universally  re- 
jected, and  each  state  has  established  a  law  of  descents  for  itself.*" 

32.   Montana. — ^Montana  Min.   Co.  v.  St.  L.   Ed.  44;     Philadelphia   Baptist  Ass'n  '-. 

Louis  Min.,  etc.,  Co.,  204  U.  S.  204,  217,  .-)1  Hart.  4  Wheat.  1.  4  L.  Ed.  499. 

L.    Ed.   444.  Georgia. — The    law   of   charities   is   fully 

33    Oregon.— Shively  v.   Bowlbv.   152   U.  adopted    in    Georgia   as   far   as    it   is    com 

S    1    5-^    38   L.   Ed.   331,   reaffirmed   in   Se-  patible  %yith  a  free  government,  and  where 

attle  Dock  Co.  v.   Seattle,  etc..  Waterway       "«  ^oy^^   l'^''''^f}.'J%T'^  o^''^l?^^.o.    l~'T 
Co     195  U    S    r,24.  49  L.  Ed.  350.  ^l"    Habersham,    107    U.    S.    174,    180,    2t    L 

•^  ,  ■  -Kr  ■  ir        J  Ed.     401. 

34.  Pennsylvania.-Morns  t-  Vanderen.  Pennsylvania.-The  common  law  of 
1  Dall.  fi4  6(3,  1  L.  Ed  38;  Wheaton  :-.  charities  is  the  law  of  Pennsylvania 
Peters,  8  Pet.  .-.91,  8  L.  Ed^l0.oo.                           ^^^^^  ^^  ^^^  ^^  -^  -^  applicable  to  its  insti- 

Doctrine  of   chanties.— See   post.      Doc-  ^^^^-^^^^     ^^^^     constitutional     organization 

tr-ne  of  Chanties.     V,  A,  7,   b.  ^^^^    ^-^.-^    ^-^^^^    ^^^^   privileges.      Vidal   v. 

35,  Texas.— Bennett   v.    Butterworth,   11  Girard,  2  How.  127,  192,  11  L.  Ed.  205. 
How.  669,  13  L.  Ed.  859;     Fenn  z:  Holme.  ^]^q    common    law   as   to   jurisdiction   of 
21   How.  481.  486,  16  L.  Ed.  198.     See  ante,  chancery   over   charitable    devises   anterior 
"Adopting   Acts."^  V,   A,   3,   a;     "Constitu-  ^q    the    statute    of    43     Elizabeth    was    in 
tional  Provisions."  V,  A.  3,  b.  force   in    Pennsylvania,   although   no  court 

Forms  and  rules  of  pleading. — See  post,  having   equity   powers    now    exists   or   has 

"Forms    and    Rules    of    Pleading,"    V,    A,  existed,   capable   of   enforcing   such   trusts. 

7,   n.  Vidal  v.  Girard.  2  How.  127,  11  L.  Ed.  205. 

'  3Q    Virginia.— Scott  v.   Lunt.  7   Pet.   596.  See  the  title  CHARITIES,  ante.  p.  675 
s  T     T-"f1    ~n~  Territories. — See  post,  "Adoption  in  the 

37.  West  Virginia.-Transportation  Co.  virginia~-The  statute  of  43th  Elizabeth 
^.  Parkersburg.  10.  U.  S.  691,  /OO,  27  L.  ^^^^  ^^^^^^  repealed  in  Virginia.  Philadel- 
Ed.    584.  pj^j,^   Baptist  Ass'n  f.   Hart.  4  Wheat.  1,  4 

38.  Right  of  action  against  state.— Chis-  ^  Ed.  499-  Wheeler  v.  Smith.  9  How. 
holm  V.  Georgia.  2  Dal).  419.  436,  1  L.  Ed.  5-  ^s.  13  L.  Ed.  44.  See  the  title  CHAR- 
440.     See   the   title    STAThS.  ITTES.  ante,  p.  675. 

39.  Common-law  doctrine  of  charities. —  <0.  Descents. — Bates  f.  Brown,  5  Wall. 
Vidal  V.  Girard,  2  How.  127,  11  L.  Ed.  710,  716,  18  L.  Ed.  535.  See  the  title  DE- 
205;     Wheeler  v.  Smith,  9  How.  55,  77,  13  SCENT  AND  DISTRIBUTION. 
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d.  Evidence  of  Devise  in  Ejectment. — The  law  of  Maryland,  with  regard  to 
the  evidence  of  a  devise  in  ejectment,  was  the  common  law  of  England,  and  h.ad 
been  so  recognized  in  decisions  of  the  courts  of  that  state.^^ 

e.  Right  of  Eminent  Domain. — The  right  of  eminent  domain  is  a  principle 
adopted  in  this  country  before  the  constitution.'* - 

f.  Rules  and  Lazv  of  Evidence. — The  rulcs^^  a,-,(i  j^^^,  Qf  evidence  in  this  coun- 
try are  founded  upon  the  ancient  common  law  of  England.'*'* 

g.  Champerty  and  Maintenance. — The  ancient  English  doctrines  respecting 
maintenance  or  cliamperty  have  not  found  favor  in  tlie  United  States,-*-^  but  in 
Michigan,  the  earlier  decisions  seem  to  have  adopted  this  anti(]uated  doctrine  as 
a  part  of  the  common  law  of  that  state,  but  its  api)lication  to  sales,  by  one  out  of 
possession,  has  been  annulled  by  statute."*^ 

h.  Interstate  Commercial  Transactions. — See  post,  "In  General,"  \',  B,  1. 

i.  Husband  and  IVife.— Curtesy. — The  rigid  rule  of  the  common  law  that,  in 
order  to  entitle  the  husband  to  curtesy,  the  husband  should  have  had  actual  seisin 
of  the  lands  of  the  wife,  are  not  ap]:)licable  in  this  country  to  "wild  lands. "■*^ 

Transfer  by  Wife. — See  tlie  title  Husband  and  Wife. 

Transfer  from  Husband  to  Wife. — The  technical  reasons  of  the  common  law 
arising  from  the  unity  of  husband  and  wife,  which  would  prevent  a  direct  convey- 
ance of  the  property  from  him  to  her  for  a  valuable  consideration,  as  upon  a 
contract  or  purchase,  have  long  since  ceased  to  operate  in  the  case  of  a  voluntary 
transfer  of  property  as  a  settlement  upon  her.  The  intervention  of  trustees,  in 
order  that  the  property  conveyed  may  be  held  as  her  separate  estate  beyond  the 
control  or  interference  of  her  husband,  though  formerly  held  to  be  indispensable, 
is  no  longer  required.'*^  This  doctrine  applies  to  a  homestead  as  well  as  other 
real  estate,  unless  the  laws  of  the  territory  prescribe  the  form  or  put  limits  upon 
the  alienation  of  a  homestead."*^ 

j.  Removal  of  Agricultural  Fi.vtiires. — The  rule  forbidding  a  tenant  to  remove 
agricultural  fixtures  has  not  been  adopted  in  this  country .s*^ 

k.  Right  of  Entry  on  Land. — The  common-law  doctrine  that  the  king  liafl  n^ 
right  of  entry  on  land  which  was  not  common  to  his  subjects,  has  been  adopted 
in  Florida. '"^^ 


41.  Evidence  of  devise  in  ejectment. — 
Darby  v.  Mayer.  10  Wheat.  465,  4G8,  4G0, 
6  L.  Ed.  367;  Robertson  v.  Pickrell.  109 
U.  S.  608.  fill,  27  L.  Ed.  1049.  See  the  ti- 
tle  EJECTMENT. 

42.  Eminent  domain. — Kohl  v.  United 
States.  91  U.  S.  367,  23  L.  Ed.  449.  See 
the  title   EMINENT  DOMAIN. 

43.  Rules  of  evidence. — The  rules  of  ev- 
idence belonging"  to  the  common  law  are 
in  force  in  Georgia  unless  so  far  as  they 
have  been  modified  by  statute,  or  con- 
trolled by  a  settled  course  of  judicial  de- 
cisions and  usage.  Patterson  7'.  Winn,  .5 
Pet.  233.  241.  S  L.  Ed.  108.  See  the  titles 
DOCUMENTARY  EVIDENCE;  EVI- 
DENCE. 

44.  La'w  of  evidence. — United  States 
V.  Reid,  12  How.  361,  36.5.  13  L.  Ed. 
1023.      See    the   title    EVTnh:NCE. 

45.  Champerty  and  maintenance. — Rob- 
erts V.  Cooper,  20  How.  467,  1  .'5  L.  Ed.  960. 
See  the  title  CHAMPERTY  AND  MAIN- 
TENANCE,   ante,   p.    668. 

But  according  to  the  common  law,  as 
generally  recognized  in  the  United  States, 
wher  I'er  it  lias  not  been  modified  by  stat- 
ute, and  certainly  as  prevailing  in  the  Dis- 
trict of  Cohnnbia,  an  agreement  by  an 
attorney  at   law  to  prosecute   at   his   own 


expense,  a  suit  to  recover  land  in  which 
he  personally  has  and  claims  no  title  or 
interest,  present  or  contingent,  in  consid- 
eration of  receiving  a  certain  proportion 
of  what  he  may  recover,  is  contrary  to 
public  policy,  unlawful  and  void,  as  tend- 
ing to  stir  up  useless  litigation.  McPher- 
son  V.  Cox,  96  U.  S.  404.  24  L.  Ed.  746; 
Peck  V.  Heurick,  167  U.  S.  624,  42  L.  Ed. 
302. 

46.  Doctrine  in  Michigan. — Roberts  v. 
Cooper,  20  liow.  4C.7,  l.')  L.  Ed.  969.  See 
the  title  CHAMPERTY  AND  MAINTE- 
NANCE, ante,   p.   668. 

47.  Curtesy. — Davis  7'.  Mason.  1  Pet.  .503, 
.508.  7  L.  Ed.  239.  See  the  title  CUR- 
TESY. 

48.  Transfer  from  husband  to  wife. — 
Jones  7'.  Clifton,  101  U.  S.  22.5.  25  L.  Ed. 
908;  Luhrs  V.  Hancock.  181  U.  S.  567, 
571.  45  L.  Ed.  1005.  See  the  title  HUS- 
BAND AND  WIFE. 

49.  Application  to  homestead. — Luhrs  t'. 
Hancock,  181  U.  S.  567.  572,  45  L.  Ed. 
1005.  See  the  title  HOMESTEAD  EX- 
EMPTIONS. 

50.  Removal  of  agricultural  fixtures. — 
Van  Ness  7'.  Pacard.  2  Pet.  137,  7  L.  Ed. 
374.     See  the   title  EIXTURES. 

51.  Right  of  entry  on  land. — Mitchell  v. 
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1.  Land  Titles. — The  common  law  is  the  true  and  only  law  of  Illinois  on  the 
subject  of  land  titles,  and  especially  as  to  the  rights  of  riparian  owners,  and  the 
construction  of  deeds  and  grants  of  land  bounded  by  streams  and  permanent 
bodies  of  water  except  the  great  navigable  lakes. ^2 

m.  Power  of  Issuing  Mandamns. — The  power  of  issuing  a  mandamus  is  a 
power  derived  from  the  common  law.^-"' 

n.  Forms  and  Rules  of  Pleading. — The  forms  and  rules  of  pleading  in  com- 
mon-law cases  have  not  been  adopted  in  Texas. ^^ 

o.  Remedies. — Sec  the  title  Courts. 

p.  Resignation  of  Public  Officer. — The  oommnn-law  rule  by  which  the  resig- 
nation of  a  public  officer  is  not  complete  until  the  proper  authority  accepts  it  or 
does  something  tantamount  thereto,  such  as  appointing  a  successor,  is  in  force 
in  Michigan. ^^ 

Burden  of  Proof. — It  must  be  assumed  that  the  common-law  rule  prevails 
unless  the  contrary  be  shown."'*' 

q.  Doctrine  of  Scicin. — The  doctrine  that  it  is  necessary  that  an  actual  or 
constructive  possess'on  is  necessary  to  transmit  land  at  common  law  has  not  been 
adopted  in  all  the  states.-'"'" 

r.  Rule  of  "Shifting  Inheritance." — The  rule  of  the  common  law.  commonly 
called  "the  rule  of  shifting  irl:critance."  is  not  in   f(  rce  in   Illinois. ^^ 

s.  Trial  by  Jnrx. — The  ri^jht  to  trial  by  jury  both  in  civil  and  criminal  cases  is 
one  of  the  common-law  rights  that  we  have  in'nerited  from  our  mother  country.-^^ 

t.  Waqcr  of  Lazv. — It  is  doubtful  whether  the  common-law  doctrine  of  wager 
of  law  ever  prevailed  in  this  countrv.'^'^' 

u.  JJ'afer  and  Riparian  Rights. — The  common-law  doctrine  of  grants  of  land 
abutting  on  streams  and  permanent  bodies  of  water,  and  the  rights  of  riparian 
owners  thereon,  have  generally  been  adopted  in  this  county.^ ^ 


United    States,    9    Pet.    711.    712,   9    L.    Ed. 
283.     See  the  title  PUBLIC  LANDS. 

52.  Land  titles. — Hardin  v.  Jordan,  140 
U.  S.  371,  385.  35  L.  Ed.  428.  Illinois 
Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387,  36 
L.   Ed.   1018. 

Fine  and  common  recovery. — See  the 
title    HUSBAND   AND  WIFE. 

53.  Mandamus. — Kendall  v.  United 
States,  12  Pet.  524,  526,  9  L.  Ed.  1181.  See 
the   title   MANDAMUS. 

54.  Forms  and  rules  of  pleading. — Ben- 
nett V.  Butterworth,  11  Ho\v.  669.  13  L. 
Ed.  859;  Fenn  v.  Holme,  21  How.  481, 
486.  16  L.  Ed.  198.  See  the  title  PLEAD- 
ING. 

55.  Resignation  of  public  officer. — Ed- 
wards V.  United  States,  103  U.  S.  471,  23 
L.  Ed.  314;  Amy  v.  Watertown  (No.  1), 
130  U.  S.  301,  315,  32  L.  Fd.  946.  See  the 
title  PUBLIC  OFFICERS. 

56.  Burden  of  proof. — Edwards  v.  United 
States,  103  U.  S.  471.  474.  2",  L.  Ed.  314. 
See  the  title  PRE'^UMPTIONS  AND 
BURDEN    OF    PROOF. 

57.  Seizin. — That  an  actual  or  construc- 
tive possession  is  necessary,  at  common 
law,  to  the  transmission  of  a  right  to 
lands,  is  inconvertible;  it  is  seen  in  the 
English  doctrine  of  an  heir's  entering  in 
order  to  transmit  it  to  his  heirs;  but  what- 
ever be  the  English  doctrine,  and  of  the 
other  states,  as  to  the  right  of  election  to 
stand  disseized,  it  is  certain,  that  the  New 
York  courts  have  denied  that  right,  both 
as    to    devises    and    common-law    convey- 


ances, without  the  aid  of  a  statute  repeal- 
ing the  common  law.  Bradstreet  v.  Hunt- 
ington, 5  Pet.  402.  8  L.  Ed.  170.  See  the 
title  CHAMPERTY  AND  MAINTE- 
NANCE. 

58.  "Shifting  inheritance." — Bates  v. 
Brown.  5  Wall.  710,  18  L.  Ed.  535.  See 
the  title  REMAINDERS.  REVERSIONS 
AND  EXECUTORY  INTERESTS. 

59.  Trial  by  jury. — United  States 
7'.  Rcid,  12  How.  361.  363,  13  L.  Ed.  1023. 
See    the    title   JURY. 

60.  Wager  of  law. — Childress  v.  Emory, 
8  Wheat.  642.  674.  5  L.  Ed.  705.  See  Hol- 
den  V.  Hardy,  169  U.  S.  366,  386,  42  L.  Ed. 
780.     See  the  title  JURY. 

61.  Water  and  riparian  rights. — Except 
with  regard  to  Lake  Michigan,  which  is 
a  navigable  lake  and  one  of  the  internal 
seas  of  the  country,  the  common  law  re- 
lating to  grants  of  land  abutting  on 
streams  and  permanent  bodies  of  water, 
and  to  the  rights  of  riparian  owners,  are 
applicable  to  the  state  of  Illinois.  Har- 
din V.  Jordan,  140  U.  S.  371.  386,  35  L.  Ed. 
428;  Kean  v.  Calumet  Canal,  etc.,  Co., 
190    U.    S.    452.    4  59.    47    L.    Fd.    1134.       See 

the  title  WATERS  AND  WATER- 
COURSES. 

The  local  law  of  Indiana  and  the  com- 
mon law  as  understood  by  this  court  are 
the  same  as  to  the  effect  of  a  conveyance 
of  land  bordering  on  nonnavigable  wa- 
ters. Kean  v.  Calumet  Canal,  etc.,  Co., 
190  U.  S.  452,  459,  47  L.  Ed.  1134. 
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V.  Christtwiitx. — The  Christian  religion  is  a  part  of  the  common  law  of  Penn- 
sylvania."- Although  Christianity  be  a  part  of  the  common  law  of  Pennsylvania, 
yet  it  is  so  in  this  qualified  sense,  that  its  divine  origin  and  truth  are  admitted, 
and  therefore  it  is  not  to  be  maliciously  and  openly  reviled  and  blasphemed 
against,  to  the  annoyance  of  believers  or  the  injury  of  the  public."-* 

w.  Bcclcsiasiical  Lazv. — The  ecclesiastical  law  has  been  adopted  in  some  of 
the  states."^ 

X.  Political  and  Municipal  Powers. — If  there  exists  no  statutes  thereon,  nor 
any  decisions  of  the  highest  courts  of  a  state,  the  powers  of  political  and  munic- 
ipal corporations  should  be  interpreted  according  to  the  analogies  furnished  by 
their  prototypes  in  the  country  of  common  origm,  varied  and  modified  by  cir- 
cumstances peculiar  to  our  political  conditions."^ 

y.  Criminal  Lazv. — See  post,  "Alteration  or  Modification,"  VII,  A,  See.  also, 
the  title  Criminal  Law. 

8.  ExoLisii  DicciSTONS  AND  W'oRKs — a.  English  Decisions. — Decisions 
Rendered  Prior  to  the  American  Revolution. — An  English  decision  rendered 
prior  to  the  American  revolution  is  regarded  of  controlling  authority  as  evidence 
of  the  common  law."" 

Rendered  Subsequent  to  the  American  Revolution. — Decisions  of  Eng- 
lish courts  rendered  sul)se(|ucnt  to  the  American  revolution  are  not  regarded  as 
authoritative,  although  they  are  entitled  to  great  respect."^ 


62.  Christianity. — Vidal  v.  Girard,  2 
How.  127.  198,  11  L.  Ed.  205;  Holy  Trin- 
ity Church  V.  United  States.  143  U.  S. 
457,  471,   36    L.    Ed.   226. 

63.  Extent  of  adoption. — Vidal  v.  Gi- 
rard,   2    How.   127,   198.   11    L.    Ed.   205. 

The  exclusion  of  all  ecclesiastics,  mis- 
sionaries, and  ministers  of  any  sort  from 
holding  or  exercising  any  station  or  duly 
in  a  college,  or  even  visiting  the  same;  or 
the  limitation  of  the  instruction  to  be 
given  to  the  scholars,  to  pure  morality, 
general  benevolence,  a  love  of  truth,  so- 
briety, and  industry,  are  not  so  deroga- 
tory and  hostile  to  the  Christian  religion 
as  to  make  a  devi-e  for  the  foundation  of 
such  a  college  void,  according  to  the  con- 
stitution and  laws  of  Pennsylvania.  Vi- 
dal 7'.  Girard.  2  How.  127,  11  L.  Ed.  20.1; 
Holy  Trinity  Church  v.  United  States,  143 
U.  S.  4  57,  471,  36  L.  Ed.  226.  See  the  ti- 
tle CHARITIES,  ante,  p.  675. 

64.  Ecclesiastical  law. — New  Hampshire. 
■ — The  common  law,  so  far  as  it  related  to 
the  erection  of  the  churclies  of  the  Epi-^- 
copal  persuasion  of  England,  the  right  to 
present  or  collate  to  such  churches,  an<l 
the  corporate  capacity  of  the  parsons 
thereof  to  take  in  succession,  was  recog- 
nized and  adopted  in  New  Hamnshiro. 
Pawlet  V.  Clark.  9  Cmnrh  202,  3  L.  Ed. 
73-..  See  the  title  RELIGIOUS  SOCIE- 
TTES._  _ 

Louisiana. — A  decree  issued  by  a  Louis- 
iana canonical  presbyter,  in  a  prosecu- 
tion for  bigamy,  in  a  proceeding  begun 
under  such  process  is  void,  since  the  canon 
law  claimed  to  be  in  force  in  Louisian.'i, 
had,  prior  to  the  year  1802,  lost  its  nower 
to  institute  a  prosecution  for  bigamv. 
Gaines  v.  Hennen,  24  How.  553.  16  L.  Ed. 
770.  See  the  title  BIGAMY  AND 
POLYGAMY,    ante,  p.   225. 

Vermont. — No      Episcopal      church,     in 


Vermont,  can  be  entitled  to  the  glebe,  un- 
less it  was  duly  erected  by  the  crown  be- 
fore the  revolution,  or  by  the  state  since. 
Pawlet  z'.  Clark,  9  Cranch  292,  3  L.  Ed. 
735. 

Virginia. — At  a  very  early  period,  the 
religious  establishment  of  England  seems, 
to  have  been  adopted  in  the  colony  of 
Virginia:  and  of  course,  the  common  law 
upon  that  subject,  so  far  as  it  is  appli- 
cable to  the  circumstances  of  that  col- 
ony." Terrett  v.  Taylor,  9  Cranch  43,  45, 
3  L.  Ed.  650.  See  this  case  for  a  state- 
ment of  what  principles  have  been  adopted 
in  Virginia. 

65.  Powers  of  political  and  municipal 
corpcraticns.  —  Claiborne  County  :•. 
Brooks,  111  U.  S.  400,  28  L.  Ed  470.  See 
the  title  MUNICIPAL  CORPORA- 
TIONS. 

Political  powers  of  president. — See  the 
titles  PRI'.SIDI'.NT  O  E  UNITED 
STATES;  WAR, 

66.  Decisions  rendered  prior  to  Amer- 
ican revolution. — Hardin  v.  Jordan.  140  U. 
S.  371,  392,  35  L.  Ed.  428;  Cathcart  ?•. 
Robinson,  5  Pet.  264.  8  L.  Ed.  120;  Rob- 
inson V.  Belt,  187  U.  S.  41,  47.  47  L.  Ed. 
65.  See  United  States  ?'.  Reid.  12 
How.  361.  365,  13  L.  Ed.  1023.  See  post, 
"In  General."  V.  A.  9.  a.  See  the  title 
STARE  DECISIS. 

67.  Decisions  rendered  subsequent  to 
the  American  revolution. — Cathcart  ?•. 
Robinson,  5  Pet.  26J.  s  L.  Ed.  fO:  Chi- 
cago V.  Robbins,  2  Black  418,  17  L.  Ed.  293; 
Fleming  v.  Pace.  9  How.  603,  618,  13  L. 
Ed.  276:  Hardin  r.  Tordan,  140  U.  S.  371, 
35  L.  Ed.  428:  Robinson  7:  Belt.  187  U. 
S.  41,  47.  47  L.  Ed.  65.  See  Tavloe  7-. 
Thomson.  5  Pet.  358.  8  L.  Ed.  154;  United 
States  V.  Reid,  12  How.  361,  365.  13  L.  Ed. 
1023.     Sec  post,  "In   General."  V.   .\,  9.   :i. 

A   judicial    decision    of    the   highest    au- 
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b.  English  Jl^orks. — English  works  may  be  referred  to,  to  ascertain  a  judicial 
question.'"'^ 

9.  English  Statutes — a.  In  General. — General  Statement. — Statutes 
passed,  before  the  emigration  of  our  ancestors,  and  being  applicable  to  our  sit- 
uation, and  in  amendment  of  the  common  law,  constitute  a  part  of  our  common 
law.f''-> 

Statutory  and  Constitutional  Provisions. — In  some  of  the  states,  English 
statutes  have  been  incorporated  into  the  common  law  by  statutory'"'^  or  consti- 
tutional provisions.' 1 

Different  in  Various  States. — The  statutes  of  England  that  are  in  force  in 
America  differ  pcrhaj^s  in  all  the  states.'^- 

Adoption  of  English  Construction  of  Adopted  English  Statutes. — The 
received  construction  in  England,  at  the  time  they  are  admitted  to  operate  in  this 
country,  indeed,  to  the  time  of  our  separation  from  the  British  Empire,  may  very 
properly  be  considered  as  accompanying  the  statutes  themselves,  and  forming  an 
integral  part  of  them,'^  but  although  subsecjuent  decisions  may  be  respected,  and 
certainly  are  entitled  to  great  weight,  they  are  not  conclusive."'*  If  the  English 
courts  vary  their  construction  of  a  statute  which  is  common  to  the  two  countries, 
it  is  not  necessary  for  the  courts  of  this  country  to  fluctuate  wdth  them.'''^ 


thority  in  the  British  empire  of  the  pres- 
ent day  is  entitled  to  the  greatest  consid- 
eration on  a  question  of  pure  common 
law.  Hardin  v.  Jordan,  140  U.  S.  371.  392, 
35  L.  Ed.  428. 

Where  private  and  individual  rights  are 
in  question  we  habitually  refer  to  the 
English  decisions,  not  only  with  respect, 
but  in  many  cases  as  authoritive.  Flem- 
ing V.  Page,  9  How.  603,  618,  13  L.  Ed. 
276;  dissenting  opinion  in  United  States 
V.  Wong  Kim  Ark,  169  U.  S.  649,  710,  42 
L.    Ed.   890. 

Illustrations. — There  is  some  contra- 
riety, and  some  ambiguity,  in  the  old 
cases  on  the  subject;  but  this  court  con- 
ceives, that  the  modern  decisions,  estab- 
lishing the  absolute  conclusiveness  of  a 
subsequent  sale,  to  fix  fraud  on  a  family 
-ettlement.  made  without  valuable  con- 
sideration (fraud  not  to  be  repelled  by 
any  circumstances  whatever)  go  beyond 
rhe  construction  which  prevailed  at  the 
American  revolution,  and  ought  not  to  be 
followed.      Cathcart    v.    Robinson,    5    Pet. 

264,  8  L.  Ed.  120.  See  the  title  FRAUD- 
ULENT AND  VOLUNTARY  CON- 
VEYANCES. 

68.  English  Writers.— See  United 
States  V.  Reid.  12  How.  361,  36.j,  13  L.  Ed. 
1023;  Schick  v.  United  States.  195  U.  S. 
65.  69.  49  L.  Ed.  99.  See  the  title  STARE 
DECISIS.      See   post,   "Evidence   of,"    IX. 

69.  English  statutes. — Patterson  v. 
Winn,  5  Pet.  233,  237.  8  L.  Ed.  108;  Van 
Ness  z:  Pacard,  2  Pet.  137,  144,  7  L.  Ed. 
374;  Ex  parte  Watkins,  7  Pet.  568,  8  L. 
Ed.  786.  Respublica  v.  Mesca.  1  Dall.  73. 
1    L.   Ed.   42;      Nelson  v.  Carland,   1   How. 

265,  271.  11  L.  Ed.  126;  Green  t'.  Liter, 
S  Cranch  229,  242.  3  L.  Ed.  545.  See  Tay- 
loe  V.  Thomson,  5  Pet.  358.  8  L.  Ed.  154. 
But  compare  Levy  z'.  McCartee,  6  Pet. 
102.    110,    8    L.    Ed.    334. 

Pennsylvania. — -"Statutes  made  in  Great 
Britain,  before  the  settlement  of  Pennsyl- 
vania, have  no  force  here,  unless  they  are 


convenient  and  adapted  to  the  circum- 
stances of  the  country."  Morris  v.  Van- 
deren,  1   Dall.  64,  66,  1  L.  Ed.  38. 

Statutes  made  since  the  settlement  of 
Pennsylvania  have  no  force  here,  unless 
the  colonies  are  particularly  named.  Mor- 
ris V.  Vanderen,  1  Dall.  64.  66.  1  L.  Ed.  38. 

70.  Statutory  provisions. — New  York. 
—Levy  v.  McCartee,  6  Pet.  102,  110,  8  L. 
Ed.   334. 

Pennsylvania. — Respublica  v.  Mesca.  1 
Dall.    73,    74,    1    L.    Ed.    42. 

71.  Constitutional  provisions.  —  New 
York. — Levy  v.  McCartee.  6  Pet.  102,  108. 
8    L.    Ed.   334. 

72.  Differ  in  States. — Chisholm  7'.  Geor- 
gia, 2  Dall.  419,  434,  1  L.  Ed.  440.  See 
ante,  "Similarity  in  Various  States,"  V, 
A,  5,  c. 

73.  Construction  of  English  statutes. — 
Cathcart  v.  Robinson,  5  Pet.  264,  8  L.  Ed. 
120;  Robinson  v.  Belt.  187  U.  S.  41,  48. 
47  L.  Ed.  65.  See,  generally,  the  title 
STATUTES. 

Statute  of  fraudulent  and  voluntary  con- 
veyances.— A  subsequent  sale,  without  no- 
tice, by  a  person  who  had  made  a  settle- 
ment, not  on  valuable  consideration,  was 
presumptive  evidence  of  fraud,  under  the 
English  decision  which  threw  on  those 
claiming  under  such  settlement  the  bur- 
den of  proving  that  it  was  made  bona 
fide;  this  principle,  therefore,  according  to 
the  uniform  course  of  this  court,  must  be 
adopted  in  construing  the  statute  of  27 
Eliz..  as  it  applies  to  this  case.  Cathcart 
7'.  Robinson,  5  Pet.  264.  8  L.   Ed.  120. 

74.  Decisions  rendered  subsequent  to 
separation  from  British  Empire. — Cath- 
cart V.  Robinson.  5  Pet.  264,  8  L.  Ed.  120; 
Robinson  v.  Belt,  187  U.  S.  41,  47,  47  L. 
Ed.  65.  See  ante,  "English  Decision."  V, 
A,  8,  a. 

75.  Variance  of  English  construction. — 
Cathcart  v.  Robinson,  5  Pet.  264,  8  L-  Ed. 
120. 
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b.  Statutes  Enacted  Prior  to  4  Jac.  i. — In  some  of  the  states  all  the  statutes  of 
parliament  made  in  aid  of  tlic  common  law,  prior  to  the  fourth  year  of  the  reign 
of  King  James  I,  which  were  of  a  general  nature  and  not  local  to  the  kingdom, 
are  adopted  as  part  of  the  law  thereof."" 

c.  Operation  and  Effect  of  Adoption. — By  adopting  English  statutes,  they  be- 
come our  own  law  as  entirely  as  if  they  had  been  enacted  by  the  legislature.''^ 
It  was  not  an  uncommon  course  of  legislation  in  the  states,  at  an  early  day,  to 
adopt,  by  reference,  British  statutes;  and  this  has  been  the  course  by  legislation 
in  congress,  in  many  instances,  when  state  practice  and  state  process  has  been 
adopted.  Such  adoption  has  always  been  considered  as  referring  to  the  law 
existing  at  the  time  of  adoption ;  and  no  subsequent  legislation  has  ever  been 
supposed  to  afifect  it ;  and  such  must,  necessarily,  be  the  effect  and  operation  of 
such  adoption.'^ 

d.  Particular  Statutes  Considered. — It  has  been  judicially  determined  by  the 
courts  that  certain  ancient  English  statutes  are,  ancl  certain  statutes  are  not,  of 
judicial  force  in  the  states  of  this  country.  The  particular  statutes  will  be  found 
to  be  set  out  in  the  footnote  below.'' '^ 


76.  Illinois.— McCool  v.  Smith,  1  Black 
4 '>•:),  409,  17  L.  Ed.  218;  Bates  v.  Brown, 
:,  Wall.  710,  714,  18  L.  Ed.  535;  Hardin  ■". 
Jordan.   140   U.    S.   371.   386.   35   L.    Ed.   428. 

Virginia. — The  common  law  of  England, 
and  all  the  statutes  of  parliament  made  in 
aid  of  the  common  law,  prior  to  the  4th 
year  of  the  reign  of  King  James  I.  which 
are  of  a  general  nature,  and  not  local 
to  the  kingdom,  were  expressly  adopted 
by  the  Virginia  statute  of  1776;  and  the 
subsequent  revisions  of  its  code  have  con- 
lirmed  the  general  doctrine  on  this  partic- 
ular subject.  Scott  V.  Lunt,  7  Pet.  596,  8 
L.   Ed.  797. 

77.  Effect  of  adoption. — Cathcart  v.  Rob- 
inson, 5  Pet.  264,  280,  8  L.  Ed.  120;  Ken- 
dall V.  United  States,  12  Pet.  524.  625,  9 
L.  Ed.  1181;  Robinson  v.  Belt,  187  U.  S. 
41,  47,  47  L.  Ed.  65.  See,  generally,  the 
title  STATUTES. 

78.  Kendall  v.  United  States.  12  Pet. 
524,  526,  9   L.   Ed.   1181. 

79.  Champerty  and  maintenance. — Tn 
many  parts  of  the  United  States,  and  prob- 
ably in  Maryland  and  consequently  in  the 
District  of  Columbia,  the  ancient  Eng- 
lish statutes  of  champerty  and  mainte- 
nance have  either  never  been  adopted  or 
have  become  obsolete,  so  far  as  they  pro- 
hibited all  conveyances  of  lands,  held  ad- 
versely. Roberts  z'.  Cooper,  20  ITow.  467. 
15  L.  Ed.  969;  Peck  v.  Heurich,  167  U.  S. 
624,  42  L.  Ed.  302.  See  the  title  CHAM- 
PERTY AND  MAINTENANCE,  ante,  p. 
668. 

Statute  of  27  Elizabeth.— The  statute  of 
27  Elizabeth  respecting  voluntary  con- 
veyances is  in  force  in  the  district  of  Co- 
lumbia. Cathcart  z'.  Robinson,  5  Pet.  264, 
8  L.  Ed.  120.  See  the  title  l-RAUDU- 
LT^NT  AND  VOLUNTARY  CONVEY- 
ANCES. 

43d  Elizabeth. — The  conservative  prin- 
ciples of  tlie  statute  of  43  Elizabeth,  ch.  4, 
have  been  in  force  in  Pennsylvania  by  com- 
mon usage  and  constitutional  recognition, 
'^'■'dal  •?'.  Girard,  2  How.  127,  11  L.  Ed.  205; 
Wheeler  v.   Smith,  9    How.   55,   79,   13    L. 


Ed.  44;  Philadelphia  Baptist  Ass'n  v. 
Hart,  4  Wheat.  1,  4  L.   Ed.  499. 

The  statute  of  43  Elizabeth,  ch.  4.  was 
never  in  force  in  Maryland,  and  hence  was 
never  operative  in  the  District  of  Colum- 
bia. Ould  z'.  Washington  Hospital,  95  U. 
S.  303,  309,  24  L.   Ed.   450. 

The  doctrines  founded  upon  the  statute 
of  43  Elizabeth,  ch.  4,  in  relation  to 
charitable  trusts  to  corporations,  either 
municipal  or  private,  have  been  adopted  t)y 
the  courts  of  equity  in  Ohio,  but  not  by 
express  legislation;  nor  was  that  neces- 
sary to  give  courts  of  equity  in  Ohio  that 
jurisdiction.  Pcrin  v.  Carev,  24  How.  465. 
506.  16  L.   Ed.  701. 

The  statute  of  the  43d  Elizabeth,  if  it 
ever  was  in  force  in  Virginia,  was  re- 
pealed by  the  act  of  Virginia  legislature 
of  1792.  Wheeler  v.  Smith,  9  How.  55. 
78,  13  L.  Ed.  44:  Philadelphia  Baptist 
Ass'n  V.  Hart,  4  Wheat:  1.  4  L.  Ed.  499; 
Kain  z\  Gibbonev.  101  U.  S.  362.  25  L. 
Ed.  S13.  See  the'title  CHARITIES,  ante, 
p.  675.  See.  also,  ante,  "Doctrine  ot 
Cliaritics."   V,    A,    7,   b. 

7  William  III.— The  statute  of  7  Wil- 
liam III,  does  not  extend  to  Pennsylvania 
— making  it  necessary  that  two  witnesses 
confess  a  knowledge  of  an  overt  act  of 
treason  before  a  conviction  could  be 
secured.  Rcs]niblica  ?■.  McCartv,  2  Dall. 
86,  1  L.  Ed.  300.     See  the  title  TREASON. 

1   &  2  Phillip  &  Mary.— The   statute  of 

I  &  2  Phillip  &  Mary  is  in  force  in  Penn  • 
svlvania.  Respublica  t'.  McCarty.  2  Dall. 
86.  1  L.  Ed.  300.  See  the  title  CON- 
FESSIONS. 

Statutes  of  Richard. — Statutes  of  Rich- 
ard were  never  enforced  in  any  of  the 
colonies,  except  as  they  were  adopted  by 
the  legislation  of  some  of  them.  Waring 
V.  Clarke.  5   How.   441.  461.   12   L.    Ed.  220. 

Statute  of  descents  of  William  III. — 
See  Lew  z:  McCartcc.  6  Pet.  102,  10.  8 
L.    Ed.    334. 

Statutes  respecting  distribution  of  per- 
sonal   property. — The    statutes    of    Charles 

II  and  James    II   respecting  the   distribu- 
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B.    Adoption  in  Federal  Courts — 1.  In  General. — General  Statements. 

— There  is  no  common  law  of  the  United  States,  in  the  sense  of  a  national  cus- 
tomary law,  distinct  from  the  common  law  of  England  as  adopted  by  the  several 
states  each  for  itself,  applied  as  its  local  law,  and  subject  to  such  alteration  as 
may  be  provided  by  its  own  statutes.**^  A  general  common  law  exists  through- 
out the  United  States,  not,  it  is  true,  as  a  body  of  law  distinct  from  the  common 


tion  of  personal  property  has  been  adopted 
in  this  country.  Bates  v.  Brown,  5  Wall. 
710,   717,   IS    L.    Ed.    535. 

Statutes  against  embracery. — The  stat- 
ute of  32  Hen.  VI II.,  c.  9.  against  em- 
bracery is  not  in  force  in  Pennsylvania. 
Morris  v.  Vanderen,  1  Dall.  64,  66.  1  L. 
Ed.   38.     See  the   title   EMBRACERY. 

Allowance  of  jury  de  medietata  linguae. 
— 28  Edward  III,  c.  13,  allowing  a  jury 
de  medietate  lingure  is  in  force  in  Penn- 
sylvania. Respublica  v.  ]\Iesca,  1  Dall.  73, 
1    L.    Ed.   42.      See    the    title   JURY. 

Statute  of  limitations. — The  statute  of 
limitations  of  32  Henry  VIII.  c.  2,  extends 
to  Pennsylvania.  Boehm  v.  Engle,  1  Dall. 
15.  1  L.  Ed.  17;  Morris  v.  Vanderen,  1 
Dall.  64.  1  L.  Ed.  38.  See  the  title  LIMI- 
TATION OF  ACTIONS  AND  AD- 
VERSE   POSSESSION. 

The  statute  of  21  Jac.  1,  c.  16,  of  twenty 
years  possession,  is  not  in  force  in  Penn- 
sylvania. Morris  v.  Vanderen.  1  Dall.  64, 
1  L.  Ed.  38,  overruling  Biddle  v.  Shippen, 
1   Dall.   19,   1   L.   Ed.   19;    Boehm  v.   Engle, 

1  Dall.  15,  1  L.  Ed.  17. 

The  statute  of  limitations  of  James  I, 
c.  21,  is  in  force  in  Washington  county 
in  thie  District  of  Columbia.  Sharon  v. 
Tucker,  144  U.  S.  533,  540,  36  L.  Ed.  532; 
Bank  v.  Dyer,  14  Pet.  141.  10  L.  Ed.  391; 
Metropolitan  R.  Co.  v.  District  of  Colum- 
bia,  132  U.   S.   1,  33   L.   Ed.  231. 

State  extending  lien  of  judgment  to  real 
estate. — It  seems,  there  is  no  act  of  as- 
sembly of  Maryland  which  declares  a 
judgment  to  be  a  lien  on  real  estate,  be- 
fore execution  issued  and  levied;  but  by 
an  act  of  parliament  of  5  Geo.  II,  c.  7, 
lands  in  the  colonies  are  subject  to  execu- 
tion as  chattels,  in  favor  of  British  mer- 
chants; this  statute  has  been  adopted  and 
in  use  in  Maryland,  ever  since  its  passage, 
as  the  only  one  under  which  lands  have 
been  taken  in  execution  and  s^^Id.  Tayloe 
V  Thomson,  5  Pet.  358.  8  U.  Ed.  154.  See 
the  title  JUDGMENTS  AND  DECREES. 

Statutes  of  mortmain. — No  statute  of 
mortmain  is  in  force  in  this  country.  Ould 
V.  Washington  Hospital,  95  U.  S.  303,  309, 
24  L.  Ed.  450;  Perin  7-.  Carey,  24  How. 
465,    507.    16    L.    Ed.    701;    Vidal    z'.    Girard, 

2  How.    127.    187,    11     L.     Ed.      205.        See 
MORTMAIN. 

"The  English  statutes  of  mortmain 
were  never  in  force  in  the  English  col- 
onies: and  if  they  were  ever  considered 
to  be  so  in  the  state  of  Ohio,  it  must  have 
been  fro-n  that  resolution  by  the  governor 
and  judges  in  her  territorial  condition; 
and  if  so.  they  were  repealed  by  the  act 
of    1806."      Perin   v.    Carey,    24    How.    465, 


507,  16  L.  Ed.  701.  See  the  title  CHARI- 
TIES,  ante,   p.    675. 

The  corporation  of  the  city  of  Phila- 
delphia has  power,  under  its  charter,  to 
take  real  and  personal  estate  by  deed, 
and  also  by  devise,  inasmuch  as  the  act 
of  32  and  34  Henry  8,  which  excepts  cor- 
porations from  taking  by  devise,  is  not  in 
force  in  Pennsylvania.  Vidal  v.  Girard. 
2  How.  127,  11  L.  Ed.  205.  See  the  title 
CORPORATIONS. 

Statutes    allowing    profert    and    oyer . 

The  statutes  of  3  Edward  VI,  c.  4,  and 
13  Elizabeth,  c.  6,  passed  in  order  to 
secure  the  right  to  make  profert  of  a 
copy  or  exemplification  in  evidence;  and 
the  statute  of  10  Ann.  ch.  18,  making 
copies  of  enrolled  deeds  of  bargain  and 
sale  offered  by  profert  in  pleading  evi- 
dence, constitute  part  of  our  common  law. 
Patterson  v.  Winn,  5  Pet.  233.  8  L.  Ed. 
108.  See  the  title  PROFERT  AND 
OYER. 

Statute  of  wills. — The  English  statute  of 
wills  became  a  part  of  the  law  of  New 
York  upon  the  adoption  of  her  constitu- 
tion in  1777;  and,  with  some  modification 
in  its  language,  remains  so  at  this  day. 
Every  person  must,  therefore,  devise  hib 
lands  in  that  state  within  the  limitations 
of  the  stntute  or  he  cannot  devise  them 
at  all.  His  power  is  bounded  by  its  con- 
ditions. Magoun  v.  Illinois,  etc.,  Sav. 
Bank,  170  U.  S.  283.  289.  42  U  Ed.  1037. 
See   the    title   WILLS. 

Writ  of  right.— 25  Edward  III,  St.  5. 
c.  16,  concerning  writs  of  right,  is  a  part 
of  our  common  law.  Green  v.  Liter.  8 
Cranch  229,  3  L.  Ed.  545.  See  the  title 
WRIT  OF  RIGHT. 

80.  No  common  law  of  United  States. 
— Wheaton  v.  Peters,  8  Pet.  591,  8  L.  Ed. 
1055;  Smith  v.  Alabama,  124  U.  S.  465, 
478,  31  U.  Ed.  508;  United  States  z/.  Wong 
Kim  Ark,  169  U.  S.  649.  655,  42  L.  Ed. 
890;  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  518,  519,  14  L.  Ed. 
249;  Bucher  v.  Cheshire  R.  Co.,  125  U.  S. 
555.  583,  31  L.  Ed.  795;  Moore  V.  United 
States,  91  U.  S.  270,  23  L.  Ed.  346;  Kendall 
V.  United  States.  12  Pet.  524,  621,  9  L.  Ed. 
1181;  Western  Union  Tel.  Co.  v.  Call 
Pub.  Co.,  181  U.  S.  92,  45  L.  Ed.  765; 
Kansas  v.  Colorado,  206  U.  S.  46,  96,  51 
L.  Ed.  956;  Ex  parte  Bollman.  4  Cranch 
75.  93,  2  L.  Ed.  554;  Rice  V.  Minnesota, 
etc.,  R.  Co.,  1  Black  359.  17  L.  Ed.  147; 
United  States  v.  Worrall,  2  Dall.  384,  393, 
1  L.  Ed.  426;  ParkersbursT,  etc.,  R.  Co.  v. 
Parkersburg,  107  U.  S.  691,  700,  27  L.  Ed. 
584. 


COMMON  LAW. 


971 


law  enforced  in  the  states,  but  as  containing  the  general  rules  and  principles  by 
which  all  transactions  are  controlled,  except  so  far  as  those  rules  and  principles 
are  set  aside  by  express  statute.^ ^  Hence,  when  a  common-law  right  is  asserted, 
the  laws  of  the  state  in  which  the  controversy  originated,  must  be  looked  to.^^ 

Chancery  Jurisdiction. — But  chancery  jurisdiction  is  conferred  on  the  courts 
of  the  United  Slates  by  the  constitution,  under  certain  limitations ;  and,  under 
these  limitations,  the  usages  of  the  high  court  of  chancery,  in  England,  which 
have  been  adopted  as  rules  by  this  court,  furnish  the  chancery  law  which  is  ex- 
ercised in  all  the  states,  and  even  in  those  where  no  state  chancery  system  exists. 
Under  this  system,  where  relief  can  be  given  by  the  English  chancery,  similar 
relief  may  be  given  by  the  courts  of  the  Union. ■^•' 

Method  of  Adoption. — The  common  law  could  only  be  made  a  part  of  our 
system  by  legislative  adoption.'^'* 

Exceptions. — See  post,  "Constitutions,"  VIII,  A;  "Statutes,"  VIII,  B. 

2.  Criminal  Law. — It  is  well  settled  that  there  are  no  coinmon-law  offenses 
against  the  United  States. ^^ 


81.  Western  Union  Tel.  Co.  v.  Call  Pub. 
Co.,   181   U.   S.   92,   103.  45   L.    Ed.   765. 

The  principles  of  the  common  law  are 
operative  upon  all  interstate  commercial 
transactions  except  so  far  as  they  are 
modified  by  congressional  enactment. 
Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  145  U.  S.  263,  36 
L.  Ed.  699;  Bank  v.  Adams  Express  Co., 
9:j  U.  vS.  174,  177.  23  L.  Ed.  872;  Western 
Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  U.  S. 
92,  45  L.  Ed.  765;  Kansas  v.  Colorado, 
206  U.  S.  46,  96,  51  L.  Ed.  956.  See  the 
titles  CARRIERS,  ante,  p.  556;  INTER- 
STATE AND  FOREIGN  COMMERCE. 

82.  Wheaton  v.  Peters,  8  Pet.  591,  8  L. 
Ed.  1055;  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  518,  564,  14  L.  Ed. 
249;  Smith  v.  Alabama,  124  U.  S.  465,  578, 
31  L.  Ed.  508;  Western  Union  Tel.  Co.  v. 
Call  Pub.  Co.,  181  U.  S.  92,  101,  45  L.  Ed. 
765;  New  York,  etc..  R.  Co.  v.  Lockwood, 
17  Wall.  357.  21  L.  Ed.  627;  Bucher  v. 
Cheshire  R.  Co.,  125  U.  S.  555,  584.  31  L- 
Ed.  795;  Burgess  v.  Seligman,  107  U.  S. 
20,  27  L.  Ed.  359.  See  the  titles  APPEAL 
AND   ERROR,  vol.  1,  p.  732;   COURTS. 

"Wlien,  in  an  ordinary  trial  in  an  action 
at  law,  we  speak  of  the  common  law,  we 
refer  to  the  law  of  the  state  as  it  has 
been  adopted  by  statute  or  recognized  by 
the  courts  as  the  foundation  of  legil 
rights.  It  is  in  regard  to  decisions  made 
by  the  state  courts  in  reference  to  this 
law,  and  defining  what  is  the  law  ©f  tlie 
state  as  modified  by  the  opinions  of  its 
own  courts,  by  the  statutes  of  the  state, 
and  the  customs  and  habits  of  the  peo- 
ple, that  the  trouble  arises."  Bucher  v. 
Cheshire  R.  Co..  125  U.  S.  555.  584,  31  L. 
Ed.   795. 

The  common  law  is  the  law  of  West 
Virginia  not  because  it  is  the  law  of  the 
United  States.  The  courts  of  the  United 
States  do  not  enforce  the  common  law 
in  municipal  matters  in  the  states  because 
it  is  federal  law,  but  because  it  is  the  law 
of  the  state.  Transportation  Co.  t'.  Park- 
ersburg,  107  U.  S.  691,  700,  27  L.  Ed. 
584. 


Water  rights.— A  state  may  determine 
for  itseh'  whether  the  common-law  rule  in 
respect  to  riparian  rights  or  that  doctrine 
which  obtains  in  the  arid  regions  of  the 
West  of  the  appropriation  of  waters  for 
the  purposes  of  irrigation  shall  control. 
Congress  cannot  enforce  either  rule  upon 
any  state.  Kansas  v.  Colorado.  206  U.  S. 
46.  95,  51  L.  Ed.  956.  See  the  title 
WATERS    AND   WATERCOURSES. 

Determinaticn  of  question  of  title  to 
realty.— Sec    the    title    COURTS. 

Review  of  determination  in  certain 
cases.— See  the  title  APPEAL  AND  ER- 
ROR,   vol.    1,    p.    732. 

Effect  of  statute  providing  for  adoption. 
— See  post,  "Adoption  in  the  Territories," 

V,  c. 

83.  Chancery  jurisdiction. — Pennsyl- 
vania v.  Wheeling,  etc..  Bridge  Co.,  13 
How.  518.  14  L.  Ed.  249.  See  the  title 
EQUITY. 

84.  Method  of  adoption. — Wheaton  v. 
Peters,  8  Pet.  591,  8  L.  Ed.  1055;  Penn- 
sylvania V.  Wheeling,  etc..  Bridge  Co.,  13 
How.    518,    56,T,    14    L.    Ed.    249." 

85.  No  common-law  offenses  against 
the  United  States. — United  States  v.  Hud- 
son, 7  Cranch  32,  3  L.  Ed.  259;  United 
States  V.  Coolidge,  1  Wheat.  415,  4  L.  Ed. 
124;  United  States  v.  Britton.  108  U.  S. 
199,  206.  27  L.  Ed.  698;  Manchester  v. 
Massachusetts,  139  U.  S.  240,  262.  263,  35 
L.  Ed.  159;  United  States  v.  Eaton,  144 
U.  S.  677,  687,  36  L.  Ed.  591;  United 
States  V.  Reese,  92  U.  S.  214,  216.  23  L. 
Ed.  563;  United  States  v.  Worrall,  2  Dall. 
384,  1  L.  Ed.  426;  Pennsylvania  v.  Wheel- 
ing, etc..  Bridge  Co.,  13  How.  518,  563, 
14  L.  Ed.  249;  Benson  v.  McMahon,  127 
U.  S.  457.  466.  32  L.  Ed.  234;  United 
States  V.  McGill,  4  Dall.  426,  429.  1  L. 
Ed.  894;  Ex  parte  Bollman,  4  Cranch  75, 
2  L.  Ed.  554;  Jones  v.  United  States,  137 
U.  S.  202.  211.  34  L.  Ed.  691;  dissenting 
opinion  in  Interstate  Commerce  Com- 
mission 7'.  Brimson,  155  U.  S.  3.  6,  39  L- 
Ed.  49;  United  States  v.  Cruikshank.  92 
U.  S.   542,   564,  23   L.   Ed.   588;   Tennessee 
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Exceptions. — See  post.  "Exceptions."  A',  B.  3. 

3.  Exci-PTioxs. — Common  Law  Supplies  Criminal  Law  Definitions. — 
The  courts  of  the  United  States  have  no  jurisdiction  over  offenses  not  made  pun- 
ishable by  the  constitution,  laws  or  treaties  of  the  United  States,  but  they  resort 
to  the  common  law  for  the  definition  of  terms  by  which  offenses  are  designated. ^^ 

Construing-  Constitution. — See  post,  "Constitutions,"  YllI,  A.  See,  also,  the 
title  CoxsTiTUTioxAL  Law. 

Construing   Statutes. — See  post,  "Statutes,"   A'lII,   B.     See,  also,  the  title 

COXSTITUTIOXAL  LaW. 

Rules  of  Evidence  Governing  Court  of  Claims. — Where  congress  has  not 

provided,  and  no  special  reasons  demand,  a  different  rule,  the  rules  of  evidence, 
as  found  in  the  common  law,  ought  to  govern  the  action  of  the  court  of  claims.^'^ 
C.  Adoption  in  the  Territories. — As  a  general  rule  by  express  adoption 
the  common  law  prevails  as  a  rule  of  decision  in  the  territorial  courts  of  the 
United  States  except  so  far  as  inapplicable  or  inconsistent  with  acts  of  congress 
or  the  laws  of  the  territory. ^^ 


V.  Davis.  100  U.  S.  257,  25  L.  Ed.  648.  See 
the   titles   COURTS;   CRIMINAL   LAW. 

"And,  consequently,  no  indictment  can 
be  maintained  in  their  courts,  for  offenses 
merely  at  the  common  law."  United 
States  V.  Worrall,  2  Dall.  384,  393.  1  L. 
Ed.   426. 

The  courts  of  the  United  States  have 
no  common-law  jurisdiction,  in  cases  of 
criminal  libel  against  the  government  ot 
the  United  States.  United  States  v.  Hud- 
son. 7  Cranch  32.  3  L.  Ed.  259.  See  the 
title  LIBEL  AND  SLANDER. 

Criminal  jurisdiction  derived  from  stat- 
utes.— The  criminal  jurisdiction  of  the 
courts  of  the  United  States  is  wholly  de- 
rived from  the  statutes  of  the  United 
States.  Butler  v.  Boston,  etc..  Steamship 
Co..  130  U.  S.  527,  32  L.  Ed.  1017;  The 
Belfast,  7  Wall.  624.  19  L.  Ed.  266:  The 
Eagle.  8  Wall.  15,  19  L.  Ed.  365;  Leon  -•. 
Galceran,  11  Wall.  185,  20  L.  Ed.  74; 
Steamboat  Co.  v.  Chase.  16  Wall.  522,  21 
L.  Ed.  369;  Schoonmaker  v.  Gilmore,  102 
U.  S.  118,  26  L.  Ed.  95;  New  Entjland,  etc.. 
Tns.  Co.  V.  Dunham.  11  Wall.  1,  20  L.  Ed. 
90;  Jones  v.  United  States.  137  U.  S.  202.  211, 
34  L.  Ed.  691;  United  States  r.  Hudson, 
7  Cranch  32,  3  L.  Ed.  259;  United  States 
V.  Britton,  108  U.  S.  199,  27  L.  Ed.  69S; 
LTnited  States  v.  Reese.  92  U.  S.  214,  216, 
23  L.  Ed.  563;  Pennsylvania  v.  Wheeling, 
etc..  Bridge  Co.,  13  How.  518.  14  L.  Ed. 
249;  United  States  v.  Worrall,  2  Dall.  384, 
1  L.  Ed.  426;  Ex  parte  Bollman,  4  Cranch 
75,  2  L.  Ed.  554;  Manchester  v.  Massa- 
chusetts, 139  U.  S.  240.  262,  35  L.  Ed.  159. 
See  the  titles  CRIMINAL  LAW;  JURIS- 
DICTION. 

86.  Common  law  supplies  definitions. — 
Pettibone  v.  United  States.  148  U.  S.  197, 
202.  37  T,.  Ed.  419;  United  States  v.  Pal- 
mer. 3  Wheat.  610.  4  L.  Ed.  471;  Reagan 
V.  United  States,  157  U.  S.  ^Oi  303,  30  T,. 
Ed.  709;  United  States  v.  McGill,  4  Dall. 
426.  1  L.  Ed.  894;  Benson  f.  McMahon, 
127  U.  S.  457,  466.  32  L.  Ed.  234.  See 
United  States  v.  Carll.  105  U.  S.  611.  26 
L.  Ed.  1135.  See  post.  "Construction  by 
Aid   of   Common   Law,"  VIII. 


Forgery. — The  common  law  will  be 
looked  to.  to  ascertain  the  definition  of 
forgery.  Benson  <:•.  McMahon,  127  U.  3. 
457,  466,  32  L.  Ed.  234.  See  the  title 
FORGERY  AND  COUNTERFEITING. 

Robbery. — A  robbery  committed  on  the 
high  seas,  although  such  robbery,  if  com- 
mitted on  land,  would  not,  by  the  laws 
of  the  United  States,  be  punishable  with 
death,  is  piracy,  under  the  8th  section 
of  the  act  of  1790,  ch.  36,  for  the  punish- 
ment for  certain  crimes  against  the  United 
States;  and  the  circuit  courts  have  juris- 
diction thereof.  The  crime  of  robbery,  as 
mentioned  in  the  act,  is  the  crime  of  rob- 
ber3'  as  recognized  and  defined  at  com- 
mon law.  United  States  v.  Palmer,  2 
Wheat.  610,  4  L.  Ed.  471;  Reagan  x: 
L'nited  States.  157  U.  S.  301,  303,  39  L. 
Ed.    709.     See    the   title    ROBBERY. 

87.  Rules  of  evidence  governing  court 
of  claims. — Moore  v.  United  States.  91  U. 
S.  270.  23  L.  Ed.  346.  See  the  title 
COURTS. 

88.  Arizona. — Statutory  provision. — 
Luhrs  V.  Hancock.  181  U.  S.  567.  570,  45 
L.   Ed.   1005. 

No.  68  of  the  laws  of  the  territory  of 
Arizona  does  not  make  the  common  law 
unqualifiedly  the  rule  of  decision,  but  that 
law  as  modified  by  the  conditions  of  the 
territory,  and  changes  in  the  common  law 
relation  between  husband  and  wife  had 
been  expressed  in  the  statutes  prior  to 
the  passage  of  the  act  of  1885.  Luhrs  "!'. 
Hancock,  181  U.  S.  567,  570,  45  L.  Ed. 
1005. 

Indian  Territory. — The  common  law  wns 
in  force  in  the  Indian  Territory  on  July 
29th,  1889,  and  not  the  statutes  of  Arkan- 
■^as,  which  were  subsequentl}'  put  in  force 
in  the  territory  by  the  act  of  May  2.  1890, 
c.  182.  26  Stat.  81.  Huntley  v.  Kingman, 
152  U.  S.  527.  38  L.  Ed.  540. 

Hence  an  assignment  for  the  benefit  of 
creditors  made  in  the  Indian  Territory  on 
the  29th  day  of  July,  1889,  by  a  debtor  in 
failing  circumstances  of  a  portion  of  his 
property  to  a  trustee  for  the  benefit  of 
several  persons  who  had  become  sureties 
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D.  Adoption  in  the  District  of  Columbia. — The  common  law,  as  it  was  in 
force  in  Maryland,  when  that  part  of  the  state  within  the  District  of  Columbia, 
was  ceded  to  the  United  States,  remained  in  force  in  the  district.''^ 

VI.   Application  of  Common-Law  Principles. 

The  principles  of  the  common  law  are  not  applied  with  that  mathematical  pre- 
cision, of  which  the  principles  of  the  civil  law  were  susceptible.'"'  Whenever  a  de- 
parture from  common-law  rules  and  definitions  is  claimed,  the  purpose  to  make 
the  departure  should  be  clearly  shown. '^^ 

VII.    Abolition,   Alteration,   Modification  or  Repeal. 

A.  Alteration  or  Modification. — General  Consideration. — The  common 
law,  as  it  originally  existed  in  England,  has  been  materially  modified  and  altered, 
especially  in  its  criminal  branch. ^- 

Modification  by  State. — The  common  law  may  be  modified  by  a  state  to  suit 
its  own  principles. *^'^ 


on  assignor's  notes,  not  due,  made  m 
good  faith  and  for  a  valuable  considera- 
tion, is  valid  as  against  assignor's  attach 
ing  creditors.  Huntley  v.  Kingman,  15:2 
II.  S.  527,  38  L.  Ed.  540.  See  the  title 
ASSIGNMENTS  FOR  BENEFIT  OF 
CivuDlTORS,  vol.  2,  p.   599. 

Utah. — The  system  of  common  law  and 
equity  which  generally  prevails  in  this 
country  is  operative  in  the  territory  of 
Utah,  except  as  it  might  be  altered  by 
legislation.  Mormon  Church  v.  United 
States.   136   U.    S.    1,  63.  34    L.    Ed.   481. 

"We  may,  therefore,  assume  that  the 
doctrine  of  charities  is  applicable  to  the 
territory,  and  that  congress,  in  the  exer- 
cise of  its  plenary  legislative  power  over 
it,  was  entitled  to  carry  out  that  law  and 
put  it  in  force,  in  its  application  to  the 
Church  of  Jesus  Christ  of  Latter-Day 
Saints."  Mormon  Church  v.  United 
States,  136  U.  S.  1,  63,  34  L.  Ed.  481.  See 
the  title  CHARITIES,  ante.  p.  675.  See, 
also,  ante,  "Doctrine  of  Charities,"  V, 
A,  7,  b. 

Effect  of  statute  providing  for  adoption. 
— This  court  adopts  the  decision  of  a 
territorial  court  as  to  the  adoption  of  the 
common  law  within  the  meaning  of  a 
statute  therein  providing  for  its  adoption. 
Luhrs  V.  Hancock,  181  U.  S.  567,  45  L. 
Ed.   1005.      See   the   title   COURTS. 

89.  District  of  Columbia. — Kendall  v. 
United  States,  12  Pet.  524,  525,  9  L.  E-.l. 
1181;  United  States  v.  Simms,  1  Cranch 
252,  2  L.  Ed.  98;  Ex  parte  Watkins,  7  Pet. 
568,  8  L.  Ed.  7S6;  Darby  v.  Mayer,  10 
Wheat.  465.  46;  H'  L.  F.f.  367;  I'ohcrt'^nn 
7'.  Pickrell,  109  U.  S.  608,  27  L.  Ed.  1049; 
Bank  ?'.  Dyer,  14  Pet.  141,  10  L.  Ed.  391; 
Ould  7'.  Washington  Hospital,  95  U.  S. 
303.  309.  24  L.  Ed.  450;  Metropolitan  R. 
Co.  7'.  District  of  Columbia,  132  U.  S.  1, 
11,  33  L.  Ed.  231;  Van  Ness  v.  Hyatt,  13 
Pet.  ''94,  298,  10  L.  Ed.  168.  See  the  title 
DISTRICT    OF   COLUMBIA. 

Power  of  issuing  mandamus. — The 
power  of  issuing  a  mandamus  is  a  com- 
mon-law principle  adopted  in  the   District 


of  Columbia.  Kendall  v.  United  States, 
12  Pet.  524,  526,  9  L.  Ed.  1181.  See  the 
title    MANDAMUS. 

Trespass  to  personalty. — In  the  absence 
of  statutory  provisions,  for  trespass  to 
personalty,  the  courts  in  the  District  of 
Columbia  must  apply  the  principles  of  the 
connnon  law  to  such  action,  the  pleadings, 
and  the  proofs.  McKenna  v.  Fisk,  1  How. 
241.  11  L.  Ed.  117.  See  the  title  TRES- 
PASS. 

90.  Application. — Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420,  563.  9  L. 
Ed.   773. 

91.  Departure. — Northern  Securities  Co. 
7'.  United  States,  193  U.  S.  197,  361,  43 
L.    Ed.    679. 

92.  General  consideration. — Holden  7'. 
Hardy,  169  U.  S.  366,  386,  42  L.  Ed.  780, 
reaffirmed  in  IMoeschen  v.  Tenement 
House  Department,  203  U.  S.  583.  51  L,. 
Ed.  328;  Stevenson,  etc..  Min.  Co.  v. 
Kibbe,  205  U.  S.  537;  Brown  7'.  Walker, 
161  U.  S.  591,  596,  40  L.  Ed.  819;  Bram  t. 
United  States,  168  U.  S.  532.  545,  42  L. 
Ed.  568.     Sec  the  title  CRIMINAL  L.'\\V. 

93.  Modification  by  state. — Patte--rn  v. 
Winn,  5  Pet.  233,  8  L.  Ed.  108;  The  L-^tta- 
wanna,  21  Wall.  558,  572,  22  L.  Ed.  654; 
Bucher  v.  Cheshire  R.  Co.,  125  U.  S.  555, 
584,    31    L.    Ed.   795. 

The  states  have  power  to  legislate  and 
change  the  rules  of  the  common  law,  but 
in  the  absence  of  such  legislation  a  ques- 
tion is  one  determinable  only  by  the  gen- 
eral principles  of  that  law.  Bait  more, 
etc.,  R.  Co.  7'.  Baugh.  149  U.  S.  36S,  394, 
37   L.   Ed.  772. 

A  state  has  the  right  to  alter  the  com- 
mon law  at  any  time,  although  it  had 
theretofore  adopted  it  with  certain  lim"- 
tations.  West  7'.  Louisiana.  194  U.  S. 
"258,   262,   48   L.    Ed.    965. 

The  common-law  doctrine  of  fellow 
servants  has  been  modified  in  various 
states.  Baltimore,  etc.,  R.  Co.  v.  Baugh, 
149  U.  S.  368,  37  L.  Ed.  772.  See  the  title 
FELLOW^    SERVANTS. 

The  state  has  power  to  modify  the  com- 
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Modification  by  Congress. — The  common  law  may  be  modified  by  congres- 
sional enactment. ^^ 

Method  of  Modification. — The  common  law  may  be  controlled  by  a  settled 
course  of  judicial  decisions, ^^  or  local  usages.^*'  And  the  common  law  may  be 
varied  by  proof  of  special  or  local  customs  of  a  state, ^~  or  the  habits  of  the  people 
of  a  particular  state. ^* 

C.  Repeal. — Express  statutory  enactments  on  a  particular  subject  supersedes 
the  common  law.^^  But  the  common  law  ought  not  to  be  deemed  to  be  repealed, 
unless  the  language  of  a  statute  be  clear  and  explicit  for  this  purpose.^ 

VIII.    Construction  by  Aid  of  Common  Law. 

A.  Constitutions. — The  interpretation  of  the  constitution  of  the  United 
States  is  necessarily  influenced  by  the  fact  that  its  provisions  are  framed  in  the 
language  of  the  English  common  law,  and  are  to  be  read  in  the  light  of  its 
history. 2 


mon-law  principles  of  master  and  servant, 
to  adopt  them  to  its  own  principles  of 
public  policy.  Wilmington,"  etc.,  Min.  Co. 
V.  Fulton.  205  U.  S.  60,  51  L.  Ed.  708.  See 
the    title    M.\STER   AND    SERVANT. 

94.  Modification  by  congress. — Western 
Union  Tel.  Co.  v.  Call  Pub.  Co..  181  CJ. 
S.  92,  45  L.  Ed.  765;  Kansas  v.  Colorado, 
206  U.  S.  46,  51  L.  Ed.  956;  Holmes  v. 
Jennison.  14  Pet.  540,  586,  10  L.  Ed.  579. 
See   the   title    CARRIERS,   ante,  p.    556. 

95.  Judicial  decisions. — Patterson  v. 
Winn,  5  Pet.  233,  8  L.  Ed.  108;  Holmes  v. 
Jennison,  14  Pet.  540,  586,  10  L.  Ed.  579; 
Roberts  v.  Cooper,  20  How.  467,  15  L. 
Ed.  969;  Claiborne  Countj'  v.  Brooks,  111 
U.  S.  400.  28  L.  Ed.  470;  Bucher  V. 
Cheshire  R.  Co.,  125  U.  S.  555.  584.  31  L. 
Ed.  795;  IMayburry  v.  Brien,  15  Pet.  21, 
37.    10    L.    Ed.    646. 

96.  Local   usages. — Patterson    v.    Winn, 

5  Pet.  233,  8  L.  Ed.  108;  United  States  v. 
Reid,  12  How.  361,  365,  13  L.  Ed.  1023; 
Holmes  v.  Jennison,  14  Pet.  540,  586,  10 
L.  Ed.  579;  Capital  Traction  Co.  v.  Hof, 
174  U.  S.  1,  8,  43  L.  Ed.  873;  Wheeler  v. 
Smith,  9  How.  55,  78.  13  L.  Ed.  44.  See 
the  title  USAGES  AXD  CUSTOMS. 

97.  Special  or  local  customs. — Renner 
V.   Bank  of   Columbus,   9  Wheat.   581,   585, 

6  L.  Ed.  166;  Bucher  v.  Cheshire  R.  Co., 
125  U.  S.  555,  584,  31  L.  Ed.  795.  See 
Claiborne  County  v.  Brooks,  111  U.  S. 
400.  28  L.  Ed.  470.  See  the  title  US- 
AGES AXD  CUSTOMS. 

98.  Habits  of  people. — Bucher  v.  Ches- 
hire R.  Co.,  125  U.  S.  55'5,  584,  31  L.  Ed. 
795. 

99.  Effect  of  statute.— Gelston  v.  Hoj^t, 
3  Wheat.  246.  310,  4  L.  Ed.  381;  United 
States  V.  Reid.  12  How.  361,  365.  13  L. 
Ed.  1023;  Capital  Traction  Co.  v.  Hof,  174 
U.  S.  1,  8,  43  L.  Ed.  873;  ^Mormon  Church 
V.  United  States,  136  U.  S.  1.  63.  34  L.- 
Ed. 481;  Allen  v.  Allen,  18  How.  385,  391, 
15  L.  Ed.  396;  Munn  v.  Illinois,  94  U.  5. 
113,  134.  24  L.  Ed.  77;  Hurtado  v.  Cali- 
fornia, 110  U.  S.  516,  532,  28  L.  Ed.  232; 
Claiborne  County  7".  Brooks,  111  U.  3. 
400,  28  L.  Ed.  470;  Bucher  v.  Cheshire  R. 
Co..  125  U.  S.  555,  31  L.  Ed.  795;  Western 


Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  U.  S. 
92,  103,  45  L.  Ed.  765;  Mayburry  v.  Brien, 
15  Pet.  21,  37,  10  L.  Ed.  646;  Roberts  v. 
Cooper,  20  How.  467,  15  L.  Ed.  969; 
Younge  v.  Guilbeau,  3  Wall.  636.  637,  18 
L.  Ed.  262;  Peck  v.  Heurich.  167  U.  vS. 
624.  42  L.  Ed.  302;  Williams  v.  Paine,  169 
U.  S.  55,  42  L.  Ed.  658.  See  ante,  "Altera- 
tion  or   ^loditication,"  VII,   A. 

When  a  statute  intervenes  and  displaces 
the  common  law,  we  are  brought  to  a 
question  of  words,  and  are  bound  to  take 
the  words  of  the  statute  as  law.  Amy  v. 
Watertown  (No.  1),  130  U.  S.  301.  316, 
32    L.    Ed.    946. 

The  great  office  of  statutes  is  to  rem- 
ed}^  defects  in  the  common  law  as  they 
are  developed,  and  to  adapt  it  to  the 
changes  of  time  and  circumstances.  Munn 
v.  Illinois.  94  U.  S.  113,  134,  24  L.  Ed.  77; 
Hurtado  v.  California.  110  U.  S.  516,  532, 
28  L.  Ed.  232.     See  the  title  STATUTES. 

Regulation  of  trade  or  business. — ^. 
mere  common-law  regulation  of  trade  or 
business  may  be  changed  by  statute. 
Munn  V.  Illinois,  94  U,  S.  113.  134,  24  L 
Ed.  77.  See  ante,  "Vested  Rights  in  Rules, 
of   Coinmon    Law."   IV. 

Wager  of  law. — Wager  of  law,  if  it  ever 
had  a  legal  existence  in  the  United 
States,  is  now  completely  abolished. 
Childress  v.  Emory,  8  Wheat.  642,  f74,  5 
L.  Ed.  705.  See  Holden  v.  Hardy,  169  U. 
S.  366.  386,  42  L.  Ed.  780.  See  the  title 
JURY. 

Retrospective  effect  of  statute. — See  the 
title    STATUTES. 

Vested  rights  in  common  law. — See 
ante,  "Vested  Rights  in  Rules  of  Com- 
mon Law."  IV. 

1.  Necessity  for  clear  language  to  re- 
peal common  law. — Fairfax  v.  Hunter,  7 
Cranch  603,  629.  3  L.  Ed.  453.  See  the 
title    STATUTES. 

2.  Constitutions. — Kansas  v.  Colorado, 
206  U.  S.  46.  95,  51  L.  Ed.  956;  Minor  V, 
Fapoersett.  21  Wall.  162.  22  L.  Ed.  627; 
Ex  parte  Wilson,  114  U.  S.  417,  422,  29  U 
Ffl.  89;  Bovd  v.  United  States.  116  TT.  S. 
61.6.  624.  625,  29  L.  Ed.  746;  Smith  v. 
Alabama,    124   U.    S.    465,    31    L.    Ed.    508; 
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B.  Statutes. — In  General. — It  is  a  sound  rule,  that  whenever  a  legislature 
in  this  country  uses  a  term,  without  defining  it,  which  is  well  known  in  the  English 
law,  it  must  be  understood  in  the  sense  of  the  English  common  law,-^  except  in 
cases  where  the  courts  of  the  state  have  otherwise  determined.'*  And  the  rules 
for  the  construction  of  statutes  in  the  federal  courts,  both  in  civil  and  criminal 
cases,  are  borrowed  from  the  common  law.'^ 

Effect  of  Statute. — Where  a  statute  provides  that  "there  is  no  common  law 
in  any  case  where  the  law  is  declared  by  the  codes,"  this  does  not  take  from  the 


United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  42  L.  Ed.  890;  Kepner  v.  United 
States,  195  U.  S.  100,  126,  49  L.  Ed.  114; 
Schick  V.  United  States,  195  U.  S.  65,  69, 
49  L.  Ed.  99;  United  States  v.  Sanges, 
144  U.  S.  310,  311.  36  L.  Ed.  445;  Moore 
V.  United  States,  91  U.  S.  270,  23  L.  Ed. 
346;  United  States  v.  Palmer,  3  Wheat. 
610,  4  L.  Ed.  471. 

"The  language  of  the  constitution,  as 
has  been  well  said,  could  not  be  under- 
stood without  reference  to  the  common 
law."  1  Kent  Com.  336;  Bradley,  J.,  in 
Moore  v.  United  States,  91  U.  S.  270,  274, 
23  L.  Ed.  346;  United  States  v.  Wong 
Kim  Ark,  169  U.  S.  649.  654,  42  L.  Ed. 
890;  Schick  v.  United  States,  195  U.  S. 
65,  69,  49  L.  Ed.  99;  Kepner  v.  United 
States,  195  U.  S.  100,  26,  49  L.  Ed.  114; 
Kansas  v.  Colorado,  206  U.  S.  46,  95,  51 
L.    Ed.   956. 

"Natural  born  citizens." — "In  Minor  v. 
Happersctt,  Chief  Justice  Waite.  when 
construing,  in  behalf  Of  the  court,  the 
very  provision  of  the  fourteenth  amend- 
ment now  in  question,  said:  'The  cou 
stitution  does  not,  in  words,  say  who  shall 
be  natural-born  citizens.  Resort  must  bt. 
had  elsewhere  to  ascertain  that.'  And  he 
proceeded  to  resort  to  the  common  law 
as  an  aid  in  the  construction  of  this  pro- 
vision." Minor  v.  Happersett,  21  Wall. 
162,  167,  22  L.  Ed.  627;  United  States  v. 
Wong  Kim  Ark.  169  U.  S.  649.  655,  42 
L.  Ed.  890.  See  the  titles  COXSTTTU- 
TIONAL  LAW;  INTERPRETATION 
AND    CONSTRUCTION. 

Bill  of  rights. — "In  ascertaining  the 
meaning  of  the  phrase  taken  from  tlie 
bill  of  rights,  it  must  be  construed  wi; h 
reference  to  the  common  law  from  which 
it  was  taken."  1  Kent,  Com.  336.  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  649, 
42  L.  Ed.  890;  Kepner  v.  United  Stafes, 
195   U.    S.    too,    125,   49   L.    Ed.    114. 

3.  Statutes  cons'rrued  in  light  of  com- 
mon law. — McCool  V.  Smith,  1  P.Iack  450, 
17  L.  Ed.  218;  United  States  v.  Carll,  105 
U.  S.  611,  612.  26  L.  Ed.  1135;  Moore  v. 
United  States,  91  U.  S.  270,  274,  23  L. 
Ed.  346;  Schick  v.  United  States,  195  U. 
S.  65,  69.  49  L.  Ed.  99;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420, 
545,  9  L.  Ed.  773;  Rice  v.  Minnesota,  etc., 
R.  Co..  1  Black  358,  374,  375.  17  L.  Ed. 
147;  Ex  parte  Wilson,  114  U.  S.  417.  422, 
29  L.  Ed.  89;  1  Kent  Com.  336;  United 
States  V.  Sanges.  144  U.  S.  310,  311,  36  L. 
Ed.   445;    Pettibone   v.   United   States,   l-l.s 


U.  S.  197,  204,  37  L.  Ed.  419;  Swearingen 
V.  United  States,  161  U.  S.  446.  451,  40 
L.  Ed.  765;  United  States  v.  Wong  Kirn 
Ark,  169  U.  S.  649,  42  L.  Ed.  890;  Keck 
V.  United  States.  172  U.  S.  434,  446.  43 
L.  Ed.  505.     See  the  title  STATUTES. 

The  federal  courts  adopt  the  rules  of 
the  English  common  law  in  construing 
the  meaning  of  a  statute.  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet. 
420,  9  L.  Ed.  773;  Rice  v.  Minnesota,  etc., 
R.  Co..  338,  1  Black  358,  375.  17  L.  Ed. 
147. 

"Next  of  kin." — In  ascertaining  who  is 
meant  by  next  of  kin  in  a  statute  of  Illi- 
nois regulating  descents  or  a  distribution, 
the  computation  must  be  made  according 
to  the  rules  of  the  common  law.  Hutchin- 
son Investment  Co.  v.  Caldwell.  152  U. 
S.  65,  70,  38  L.  Ed.  356;  McCool 
V.  Smith,  1  Black  459,  17  L.  Ed.  218.  See 
Montana  Min.  Co.  v.  St.  Louis  Min.,  etc., 
Co.,    204   U.    S.   204,  217,    51    L.    Ed.    444. 

Circuit  court  of  appeals  act. — See  the 
title  APPEAL  AND  ERROR,  vol.  1,  p. 
811. 

"Smuggling." — The  term  "smuggling" 
has  a  well-understood  import  at  common 
law.  and  in  the  absence  of  a  particularized 
definition  of  its  significance  in  the  statute 
creating  it.  resort  may  be  had  to  the  com- 
mon law  for  the  purpose  of  arriving  at 
the  meaning  of  the  word.  Keck  v.  United 
States,  172  U.  S.  434.  446,  43  L.  Ed.  505. 
See  the   title    REVENUE   L.\WS. 

"Obscene,"  "lewd"  and  "lascivious."  — 
The  words  "obscene,"  "lewd"  and 
"lascivious  signify  that  form  of  im- 
morality which  has  relation  to  sexual  im- 
ptn-ity,  and  have  the  same  meaning  as  is 
given  them  at  common  law  in  prosecu- 
tions for  obscene  libel.  Swearingen  v. 
UnUed  States,  161  U.  S.  446.  40  L.  Ed. 
765.  See  the  title  LiBEL  AND  SL.\N- 
DER. 

Congressional  enactments. — In  constru- 
ing the  laws  of  congress,  the  rules  <f  the 
common  law  furnish  the  true  guide.  Rice 
V.  Minnesota,  etc.,  R.  Co..  1  Black  358.  17 
L.  Ed.  147;  Moore  v.  United  States,  91  U. 
S.  270,  23  L.  Ed.  346;  United  States  7'. 
Sanges,   144  U.  S.  310,  311,  36   L.   Ed.   44.5. 

4.  Exception. — Rice  t'.  Minnesota,  etc., 
R.    Co.,  1    Black  358,  359.   17  L.   Ed.   147. 

5.  Civil  and  criminal  cases. — Charles 
River  Bridge  v.  Warren  Bridge, 
11  Pet.  420.  .^)45,  9  L.  Ed.  77:',;  Rice  v. 
MinnesotP.  etc.,  R.  Co.,  1  Black  358,  17 
L.    Ed.    147. 
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court  the  duty  of  referring  to  the  common  law  to  determine  the  meaning  of  a 
term  used  in  the  code  when  the  codes  fail  to  give  a  definition  thereof.'^ 

C.  Decrees. — A  decree  of  a  federal  court  sitting  in  a  state  where  the  common 
law  prevails  is  constructed  and  governed  by  the  ordinary  rules  of  the  common 
law.' 

IX.     Evidence    of. 

A.  In  General. — The  unwritten  foreign  law  must  be  proved  by  the  parol 
testimony  of  experts.* 

B.  Text  Books  and  Histories, — Text  books  and  histories  may  be  consulted 
as  evidence  of  the  common  law.^ 

C.  Judicial  Notice. — The  existence  of  a  foreign  unwritten  law  cannot  be 
judicially  noticed,  unless  it  be  proved  as  a  fact,  by  appropriate  evidence. ^"^ 

D.  Presumption  and  Burden  of  Proof. — Presumption. — There  is  a  pre- 
sumption that  the  common  law  of  a  sister  state  or  country  is  the  same  as  the  com- 
mon law  of  the  forum. ^^ 

Burden  of  Proof. — See  ante,  "Resignation  of  Public  Officers,"  V,  A,  7,  p, 

COMMON-LAW  LIEN.— See  the  title  LiExs. 

COMMON  OF  FISHERY.— Common  of  fishery  is  the  right  to  fish  in  the 
waters  of  another. ^ 

COMMON  RIGHT.— See  note  2. 


6.  Effect  of  statutory  provision. — 
Northern  Pac.  R.  Co.  v.  Herbert,  116  U. 
S.   642,  654,  29   L.    Ed.   755. 

7.  Decree. — Higuera  v.  United  States, 
5  Wall.  S:27.  8:28.  18  L.  Ed.  469.  See  the 
title  JUDGMENTS   AND  DECREES. 

8.  Parol  testimony  of  experts. — Ennis 
V.  Smith,  14  How.  400.  425,  14  L.  Ed.  472; 
Pierce  v.  Indseth.  106  U.  S.  546,  27  U. 
Ed.  254.  See  the  titles  EVIDENCE; 
FOREIGN   LAWS. 

9.  Text  books  and  histories. — See 
United  States  v.  Reid,  12  How.  361,  365, 
13   L.   Ed.   1023. 

"Blackstone's  Commentaries  are  ac- 
cepted as  the  most  satisfactory  exposition 
of  the  common  law  of  England.  At  the 
time  of  the  adoption  of  the  federal  con- 
stitution, it  had  been  published  about 
twenty  years,  and  it  has  been  said  that 
more  copies  of  the  work  had  been  sold 
in  this  country  than  in  England,  so  that 
undoubtedly  the  framers  of  the  constitu- 
tion were  familiar  with  it."  Schick  z\ 
United  States,  195  U.  S.  65,  69,  49  L. 
Ed.   99. 

Histories. — "In  Picton's  case,  Lord 
Ellenborough  said:  'The  best  writers 
furnish  us  with  their  statements  of  the 
law.  and  that  would  certainly  be  good 
evidence  upon  the  same  principle  as  that 
which  renders  histories  admi-sible.  There 
is  a  ca.se.  continued  Lord  Ellenborough, 
in  which  the  history  of  the  Turkish  Em- 
pire, by  Cantemir,  was  received  by  the 
House  of  Lords,  after  some  discussion. 
I  will,  therefore,  receive  any  bock  that 
purports  to  a  history  of  the  common  law 
of  Spain.' "  Ennis  v.  Smith,  14  How. 
400,  425,  14  L.  Ed.  472.  See,  generally, 
the  titles  DOCUMENTARY  EVI- 
DENCE;  EVIDENCE. 


English  decisions  and  works  as  evidence 
of  common  lavsr. — See  ante,  "English  De- 
cisions   and   Works."   V,   A,   8. 

English  statutes. — See  ante,  "English 
Statutes."'   V,    A,   9. 

10.  Judicial  notice. — Ennis  v.  Smith,  14 
How.  400,  425,  14  L.  Ed.  472.  See  the 
titles  FOREIGN  LAWS;  JUDICIAL 
NOTICE. 

11.  Presumption. — Texas,  etc..  R.  Co. 
V.  Cox,  145  U.  S.  593,  604,  36  L.  Ed.  829. 
See  the  titles  FOREIGN  LAWS:  PRE- 
SUMPTIONS AND  BURDEN  OF 
PROOF. 

1.  Hardin  v.  Jordan,  140  U.  S.  371,  35 
L.  Ed.  428.  See,  also,  the  title  FISH  AND 
FISHERIES. 

2.  Common  right. — In  Strother  v. 
Lucas.  12  Pet.  410.  437,  9  L.  Ed.  1137,  it 
is  said:  "It  exists  by  a  common  right, 
which  means  a  right  by  common  law; 
which  is  called  right,  and  sometimes 
common  right,  or  the  laws  and  customs 
of  England,  the  statutes  and  customs  of 
the  realm;  and  what  is  properly  the  com- 
mon law,  is  included  within  common 
right.  Co.  Litt.  142  a,  b.  It  is  so  called, 
because  it  exists  in  all  the  subjects,  by 
the  common  law  and  universal  custom; 
and  is  thus  distinguished  from  the  same 
right,  claimed  by  a  local  custom,  in  favor 
of  the  inhabitants  of  a  particular  place 
(United  States  v.  Arredondo,  6  Pet.  691, 
715,  8  L.  Ed.  547);  and  by  an  exclusive 
private  right,  in  one  or  more  individuals, 
by  a  prescription  in  their  own  favor.  Co. 
Litt.  113,  b;  Wood's  Inst.  4,  6;  7  Day's 
Com.  Dig.  93;  1  Bl.  Com.  75,  263.  The 
common  right  of  the  subject  existed  be- 
fore any  prescription  (Mo.  574-5;  2  W'ils. 
299);  it  must  be  J  ct  up  as  such,  and  not 
by  prescription  (Willes  265) :     'for  a  man 
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COMMONS. — See,  generally,  the  title  Municipal  Corporations.  See,  also, 
the  titles  Charities,  ante,  p.  675;  Dedication. 

COMMON  SCHOOLS.— See  the  title  Schools. 

COMMON  STOCK.— See  the  title  Stock  and  Stockholders. 

COMMONWEALTH.— See  the  title  States. 

COMMUNITY  PROPERTY.— See  the  title  Husband  and  \\\^^. 

COMMUTATION  OF  FUEL  AND  QUARTERS.— See  the  title  Army  and 
Navy,  vol.  2,  p.  520. 

COMMUTATION  OF  RATIONS.— See  the  title  Army  and  Navy,  vol.  2,  p. 
520. 

COMMUTATION  OF  SENTENCE.— See  the  title  Pardon. 

COMMUTATION  TICKET.— See  the  title  Carriers,  ante.  p.  556. 

COMMUTATIVE  CONTRACTS.— In  Louisiana  commutative  contracts,  are 
"contracts  in  which  what  is  clone,  given,  or  promised  by  one  party,  is  considered 
as  equivalent  to,  or  a  consideration  for,  what  is  done,  given,  or  promised  by 
the  other. "1 

COMPACT. — See,  also,  the  titles  Constitutional  Law  ;  States.  The  terms 
compact   and   contracts   are   s^■non^•nlous.- 

COMPACTS  BETWEEN  STATES.— See  the  titles  Boundaries,  ante, 
p.  461 ;  States.  As  raising  a  federal  question,  see  the  title  Appeal  and  Er- 
ror, vol.  L  p.  602. 

COMPARATIVE  NEGLIGENCE.— See  the  title  Negligence. 

COMPARISON   OF  HANDWRITING.— See  the  title  Handwriting. 

COMPENSATION. — As  to  compensation  of  the  various  particular  persons 
and  officers,  see  the  specific  titles.     See,  also.  Full  Compensation.     See  note  3. 


shall  not  prescribe  in  that  which  the  law 
of  common  right  gives'  (Noy  20);  for  the 
common  law  is  the  best  and  most  com- 
mon birthright  that  the  subject  hath,  for 
the  safeguard  and  defense  of  his  rights 
of  person  and  property.  Co.  Litt.  142  a." 
See,  also,  the  titles  COMMON  LAW, 
ante,  p.  958;  USAGES  AND  CUSTOMS. 

1.  Ridings  v.  Johnson,  128  U.  S.  212, 
216,  32  L.  Ed.  401,  citing  Civil  Code  of 
Louisiana,   art.   1768. 

2.  Green  v.  P.iddle,  S  Wheat.  1.  02.  o 
L  Ed.  .547.  See,  also,  Fletcher  v.  Peck, 
6   Cranch   87,   3   L.    Ed.    162. 

3.  Compensation. — Tn  Carr  7'.  Hamilton. 
129  U.  S.  252,  260,  32  L.  Ed.  669,  it  is  said: 
"The  article  apropos  of  the  point  now  un- 
der consideration  is  the  1291st  of  the 
Code  Napoleon,  and  the  2209th  of  the 
Civil  Code  of  Louisiana,  and  reads  as  fol- 
lows: 'Compensation  takes  place  only 
between  two  del)ts,  having  equally  for 
their  object  a  sum  of  money,  or  a  certain 
quantity  of  consumable  things  of  one  and 
the  same  kind,  and  which  are  equally 
liquidated  and  dcmandable  (exigibles.  i. 
e.,  due).'  Now,  although  upon  a  bank- 
ruptcy declared,  all  claims  against  the 
bankrupt  become  instantly  due  (subject, 
of  course,  if  not  matured,  to  a  rebate  of 
interest),  and  are  eciuallj'-  entitled  to  di- 
vidends of  the  bankrupt  assets,  yet,  in 
order  tliat  a  claim  may  be  the  cause  of 
compensation,  the  commentators  hold 
tliat  it  must  be  due  (exigible)  at  the  time 
when  the  bankruptcy  is  declared.  Touil- 
licr,  vol.  7,  art.  3S1 ;  Demolombc,  vol.  28. 
art.    540.      There    have    also    been    judicial 
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dec'sions  to  the  same  effect,  though  not 
uniformly  so.  See  Merlin  Rep.,  vol.  3,  p. 
262.    tit.    "Compensation." 

In  Vanhorne  v.  Dorrance,  2  Dall.  304, 
315,  1  L.  Ed.  391,  it  is  said:  "By  the  act, 
the  equivalent  is  to  be  in  land.  No  just 
compensation  can  be  made,  except  in 
monc}'.  .Money  is  a  common  standard,  by 
comparison  with  which  the  value  of  any- 
thing may  be  ascertained.  It  is  not  i  niv 
a  sign  which  represents  the  respective 
values  of  commodities,  but  is  an  universal 
medium,  easily  portable,  liable  fi  little 
variation,  and  readily  exchanged  for  any 
kind  of  property.  Compensation  is  a  rec- 
ompense in  value,  a  <iuid  pro  quo,  and 
must  be  in  money.  True  it  is,  that  land 
or  anything  else  may  be  a  compensation, 
but  then  it  must  be  at  the  election  of  the 
party;  it  cannot  be  forced  upon  him.  His 
consent  will  legalize  the  act,  and  make  it 
valid;  nothing  short  of  it  will  have  the 
effect.  It  is  obvious,  that  if  a  jury  pass 
u])on  the  subject,  or  value  of  the  prop- 
erty,   their   verdict    must   be   in   money." 

In  Monongahela  Navigation  Co.  v. 
United  States,  148  U.  S.  312,  326,  37  L. 
Ed.  403,  it  is  said:  "The  noun  compensa- 
tion, standing  by  itself,  carries  the  idea  of 
an  equivalent.  Thus  we  speak  of  dam- 
ages by  way  of  compensation,  or  com- 
pensatory damages,  as  distinguished  from 
punitive  or  exemplary  damages,  the 
former  being  the  equivalent  for  the  injury 
done,  and  the  latter  imposed  by  way  of 
punishment.  So  that  if  the  adjective 
'just'  had  been  omitted,  and  the  provision 
was    simply   that   property    should    not    be 


978 


COMPLETE  THE  SALE. 


COMPENSATORY  DAMAGES.— See  the  title  Damages. 

COMPETENCY. — As  to  c>.mpetency  of  witnesses,  see  the  title  WitnessKS. 
As  to  coniptenc\-  of  jurors,  see  the  title  Jury. 

COMPETENT.— See  note  1. 

COMPETENT  AUTHORITIES.— See.  also,  Lawful.     See  note  2. 

COMPETENT   TRIBUNAL.— See  note  3. 

COMPETING.— See  note  4. 

COMPETITION. — As  to  combinations  by  purchasers  to  suppress,  see  the 
title  Auctions  and  Auctioneers,  vol.  2,  p.  746.  As  to  contracts  to  suppre^-:. 
see  the  title  Illegal  Contracts.  As  to  unfair  competition,  see  the  title  Trade- 
marks and  Tradenames.     See,  also,  the  title  Restr.\int  of  Trade. 

COMPLAINT. — As  to  criminal  complaint,  see  the  title  Indictments^  Infor- 
mations Axn  Complaints.     See  note  5. 

COMPLETE  THE   SALE.— See  note  6. 


taken  without  compensation,  the  natural 
import  of  tlie  language  would  be  that  the 
compensation  should  be  the  equivalent  I'f 
the  propertj-.  And  this  is  made  emphatic 
by  the  adjective  'just.' " 

In  Railroad  Co.  v.  County  of  Otoe,  16 
Wall.  667.  674.  21  L.  Ed.  375,  it  is  said: 
'  "Just  compensation'  means  pecuniary 
recompense  to  the  person  whose  prop- 
erty is  taken  equivalent  in  value  to  the 
property."  See.  also,  the  titles  CONSTI- 
TUTIONAL LAW;  EMINENT  DO- 
MAIN. 

1.  Competent. — In  United  States  v. 
Jones.  8  Pet.  375,  386.  8  L.  Ed.  979;  S.  C, 
8  Pet.  399,  415,  8  L.  Ed.  988,  it  is  said:  "The 
court  were  asked  to  instruct  the  jury,  'that 
it  was  competent  for  them  to  infer  from 
the  said  evidence,  etc'  Now,  if  by 
competent,  as  here  used,  it  was  intended, 
that  there  was  sufficient  evidence  from 
which  the  jury  might  infer  a  waiver  or 
dispensation,  etc.,  the  instruction  was 
manifestly  wrong,  for  it  required  the  court 
to  decide  upon  the  weight  of  evidence,  and 
to  take  from  the  jury  the  right  to  ascer- 
tain that  which  is  peculiarly  within  their 
province,  for  themselves.  But  if  it  was 
only  intended  to  express,  that  there  was 
evidence  conducing  to  prove  a  waiver,  tlie 
language  was  ill-adapted  to  the  purpose; 
for  it  does  not  ask,  whether  the  evidence 
introduced  on  the  part  of  the  United 
States,  if  believed,  conduced  to  such  a  pur- 
pose, but  whether  the  evidence  on  both 
sides  conduced  to  such  a  purpose,  which 
would  require  the  court  to  ascertain,  in 
like  manner,  the  weight  of  the  evidence; 
for  it  could  not  be  correctly  affirmed,  that 
the  evidence  conduced  to  such  a  purpose, 
where  there  was  conflicting  evidence,  un- 
less there  was  a  decided  prenonderance  on 
that  side.  But  without  dwelling  more  on 
the  phraseology  of  this  instruction,  we 
are  of  opinion,  that  the  court  were  correct 
in  refusing  it,  upon  the  substance  of  the 
doctrine    asserted    in    it." 

2.  Competent  authorities. — Where  a 
treaty  in  regard  to  the  ratification  of  land 
grants  used  the  words  lawful  authorities, 
and  in  the  ratification  of  the  treaty  com- 


petent authorities  were  used,  the  terms 
were  held  to  be  of  equivalent  import. 
United  States  v.  Clarke,  8  Pet.  436.  449,  S 
L.  Ed.  1001;  Mitchel  v.  United  States,  9 
Pet.  711.  735,  9  L.   Ed.  283. 

3.  Competertt  tribunal. — In  United 
States  V.  Curtis,  107  U.  S.  671,  673,  27  L. 
Ed.  534,  it  is  said:  "The  statute,  in  con- 
formity with  an  established  rule  of  crimi- 
nal law,  expressly  declares  that  the  oath 
must  be  taken  before  some  'competent 
tribunal,  officer,  or  person."  This  does  not 
Tiecessaril}'  mean  that  the  tribunal  by 
which  the  oath  is  administered  shall  have 
been  created  by  the  government  whicli  re- 
quired it  to  be  taken,  nor  that  the  officer 
who  administers  it  shall  be  an  officer  of 
the  government.  But  the  statute  does 
mean  that  the  oath  must  be  permitted  or 
required,  by  at  least  the  laws  of  the  United 
States,  and  be  administered  by  some 
tribunal,  officer,  or  person  authorized  by 
such  laws  to  administer  oaths  in  respect  of 
the  particular  matters  to  which  it  relates." 
See,   also,  the  title   PERJURY. 

4.  C'^"^petin<ic. — Tn  y  --n^.-villp.  etc.,  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  691,  40 
L.  Prl.  'J4't.  it  is  said:  "That  the  lines  pro- 
posed to  be  consolidated  are  parallel  and 
competing  is  evident  from  an  insoection 
of  the  map,  since  both  connect  the  two 
important  cities,  Louisville  and  Memphis, 
which  constitute  their  termini,  and  are 
natural  competitors  for  the  traffic  from 
the  southwestern  to  the  northeastern 
states  by  way  of  Cincinnati,  as  well  as 
that  in  the  opposite  direction."  See,  also, 
the  titles  MONOPOLIES  AND  COR- 
PORATE  TRUSTS;    RAILROADS. 

5.  Complaint. — In  United  States  v.  Am- 
brose, 108  U.  S.  336,  340,  27  L.  Ed.  746, 
it  is  said:  "Indeed,  the  word  declaration, 
as  a  word  of  art  in  the  law,  is  generally 
used  to  signify  the  plea  by  which  a  plain- 
tiff in  a  suit  at  law  sets  out_  his  cause  of 
action,  as  the  word  complaint  is  in  the 
same  sense  the  technical  name  of  a  bill  in 
chancerv."  See.  generally,  the  title  EQ- 
UITY. ' 

6.  Complete  the  sale. — In  McGavock  v. 
Woodlief,   20   How.   221,   15   L.    Ed.   884,  it 
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COMPLETE   TITLE.— See  note   1. 

COMPLICATED  ACCOUNTS.— See  the  title  Accounts  and  Accounting, 
vol.  1,  p.  72). 

COMPOSITION  OF  MATTER.— See  note  2. 

COMPOSITION  WITH  CREDITORS.— See,  generally,  the  title  Compro- 
mise; AND  Skttlk.mkxt.     Sec,  also,  liie  title  Bankruptcy    vol    2    p   9^6 

COMPOS  MENTIS.— See  the  title  Insanity. 

COMPOUNDING   OFFENSES.— See  the   title    Illegal   Contk  \cts 

COMPOUND  INTEREST.— See  the  title  Interest. 


is  said:  The  broker  must  complete  the 
sale;  that  is,  he  must  find  a  purchaser  in 
a  situation  and  ready  and  willing  to  com- 
plete the  purchase  on  the  terms  agreed 
on,  before  he  is  entitled  to  his  commis- 
sions. See,  also,  the  title  BROKERS, 
ante,   p.    531. 

1.  Complete  title. — These  words  have 
been  held  to  refer  to  the  instruments 
which  constitute  the  evidence  of  title,  and 
not  to  the  e?tate  or  interest  of  the  gran- 
tee.    Slidell  V.  Grandjean,  ill  U.  S.  412, 


28  L.   Ed.   321.     See.  also,  the   title   PUB- 
LIC L.-\NDS. 

2.  Compensation  of  matter,— In  Jacobs 
z;.  Baker,^  7  Wall.  297.  19  L.  Ed.  200,  it  is 
said;  "Now  a  jail  can  hardly  come  under 
the  denomination  of  "a  machine;'  nor, 
though  rnade  by  hands,  can  it  well  be 
classed  with  'manufactures;'  nor,  although 
compounded  of  matter,  can  it  be  termed 
a  composition  of  matter  in  the  mcanin;^ 
of  the  ])atcnt  act."  See,  also,  the  title 
PATENTS. 


COMPROMISE  AND  SETTLEMENT. 

BY    S.    BLAIR    FISHER. 

I.    Compromises  and  Family  Settlements,  981. 

A.  Definition  and  Nature,  981. 

B.  Favored  by  Courts,  981. 

C.  Who  May  Make,  981. 

D.  When  Proper,  983. 

1.  General  Rule  Stated  and  Applied,  983. 

2.  Test  as  to  Sufficiency  of  Controversy  to  Sustain  Compromise,  985. 

E.  Form,  Requisites  and  Sufficiency,  986. 

1.  Form,  986. 

2.  Essentials,  986. 

F.  Construction,  989. 

G.  Conclusiveness  and  Effect,  990. 

1.  In  General.  990. 

2.  As    Extinguishment    of    Cause  of    Action  and  Bar  to    Subsequent 

Suit,  991. 

3.  As  Abandonment  of  Existing  Equities  Xot  Provided  for,  995. 

4.  Effect  as  Admission  of  Amount  of  Debt  or  Basis  of  Recovery,  995. 
H.  Duties  and  Rights  of  Parties  Under  Agreement,  996. 

1.  Performance    of    Conditions    Essential    to  Discharge  of    Original 

Demand,  996. 

2.  Rights  and  Remedies  on  Breach  or  Repudiation  of  Agreement,  997. 

a.  Suit  on  Original  Demand,  997. 

b.  Enforcement  of  x\greement,  997. 

I.  Impeaching,  Setting  Aside  and  Rescission,  998. 
I.  Oft'ers  of  Compromise  as  Evidence,  999. 
k.  Pleading,  1000. 

II.    Compositions  with  Creditors,  1000. 

A.  Nature  and  Eft'ect,  1000. 

B.  Effect  of  Fraud,  Misrepresentation  or  ^Mistake,  1001. 

1.  In  General,  1001. 

2.  Eft'ect  of  Secret  Agreements  with  Portion  of  Creditors,  1001. 

C.  Performance  or  Breach.  1001. 

1.  Necessity  for  Performance,  1001. 

2.  Performance  Not  Invalidated  by  Trivial  Mistake  in  Amount,  1002 

3.  Effect  of  Pavment  of  Certain  Creditors  in  Full  under  Process  of 

Law,  1002.' 

D.  Enforcement,    1002. 

CROSS  REFERENCES. 

See  the  titles  Accord  and  Satisfaction,  vol.  1,  p.  69;  Accounts  and  Ac- 
counting, vol.  1,  p.  70;  Appeal  and  Error,  vol.  2,  p.  190;  Arbitration  and 
Award,  vol.  2,  p.  464;  Assignments,  vol.  2,  p.  548;  Assignments  egr  Benefit 
OF  Creditors,  vol.  2,  p.  599 ;  Attorney  and  Client,  vol.  2,  p.  703 ;  Bankruptcy, 
vol.  2,  p.  792 ;  Banks  and  Banking,  ante,  p.  1 ;  Conflict  of  Laws  ;  Contracts  ; 
Corporation;  Insolvency;  Insurance;  Judgments  and  Decrees;  Munici- 
pal, County,  State  and  Federal  Aid;  Municipal  Corporations  ;  Municip.-nl, 
County,  State  and  Federal  Securities  ;  Novation  ;  Payment  ;  Powers  ; 
Principal  and  Agent;  Release;  Rescission,  Cancellation  and  Reeorma- 
TiON  ;  Specific  Performance  ;  States  ;  United  States. 

As  to  compromise  and  settlement  by  particular  persons  or  classes  of  persons, 
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^ee  the  appropriate  titles.     As  to  composition  under  tlie  bankrupt  act,  see  the  title 
Bankruptcy,  vol.  2,  p.  792. 

I.     Compromise  and  Family  Settlements. 

A.  Definition  and  Nature. — A  compromise  has  been  defined  to  be  "an  agree- 
ment between  two  or  more  persons,  who.  for  preventing  or  putting  an  end  to  a 
law  suit,  adjust  their  differences  by  mutual  consent,  in  the  manner  which  they 
agree  on,  and  which  any  one  of  them  prefers  to  the  hope  of  gaining  balanced^ 
by  the  danger  of  losing. "i 

B.  Favored  "by  Courts. — Equity  favors  the  amicable  compromise  of  contro- 
versies where  interests  are  com])licated  and  conflicting,^  and  where  parties  have' 
exercised  their  right  to  adjust  their  controversies  by  an  agreement  of  compromise^ 
or  family  settlement,  entered  into  voluntarily,  in  good  faith,  and  understandingly, 
courts  of  justice  will  uphold  and  enforce  the  adjustment  unless  it  violates  the 
rules  of  law  applicable  to  the  transaction.-'' 

C.  Who  May  Make. — In  General. — It  is  unquestionably  the  right  of  per- 
■sons  capable  of  contracting,-*  to  adjust  their  differences  or  di.sputes  by  mutual 
■consent,^  and  an  agreement  of  compromise  is  valid  if  executed  by  persons  of  in- 
telligence,^ holding  no  relations  of  trust  or  confidence  to  each  other,'^  between 
whom  there  exists  a  bona  fide  dispute  or  doubtful  claim. ^ 

Compromises  by  Particular  Persons. — As  to  the  power  of  particular  per- 
sons or  classes  of  persons,  natural  or  artificial,  to  execute  a  valid  agreement  of 
compromise,  see  the  appropriate  titles,  as,  for  instance.  Attorney  and  Client, 
vol.  2,  p.  703;  Banks  and  Banking,  ante,  p.  1 ;  Corporations;  Executors  and 
Administrators;  Guardian  and  Ward;  Princip.ae  and  Agent;  Trusts  and 
Trustees;  ETC.^  As  to  the  power  of  trustees  ni  bankrui)tcy  to  compromise,  see 
the  title  Bankruptcy,  vol.  2,  p.  792. 


1.  Definition  of  compromise. — Occlesby 
V.  Attrill,  105  U.  S.  G05,  26  L.  Ed.  1186 
(quoting  from  art.  3075  of  the  Code  of 
Louisiana).  See,  also.  New  Orleans  v. 
Warner,  180  U.   S.   199.  45  L.   Ed.  493. 

2.  Compromise  favored  in  equity. — 
French  v.  Shoemaker,  14  Wall.  314,  20  L. 
Ed.    852. 

3.  Agreements  upheld  and  enforced  un- 
less violative  of  rules  of  law. — Rhode 
Island  V.  Massachusetts,  14  Pet.  210,  10 
L.  Ed.  423;  May  v.  Le  Claire,  11  Wall.  217, 
20  E.  Ed.  50;  Mason  v.  United  States.  17 
Wall.  67,  22  L.  Ed.  564;  Sweeny  v.  United 
States,  17  Wall.  75,  78,  21  L.  Ed.  575; 
French  v.  Shoemaker,  14  Wall.  314,  '^0 
L.  Ed.  852;  Savage  v.  United  States,  92 
U.  S.  382.  23  L.  Ed.  660;  Brown  v.  Spof- 
ford,  95  U.  S.  474,  483,  24  L.  Ed.  508; 
Board  of  Liquidation  v.  Louisville,  etc., 
R.  Co..  109  U.  S.  221,  27  L.  Ed.  916;  De 
Wolf  V.  Havs.  125  U.  S.  614,  31  L.  Ed. 
818;  Henncssy  v.  Bacon,  137  U.  S.  78.  34 
L.  Ed.  605;  Coburn  v.  Cedar  Vallrv  Land, 
etc.,  Co.,  138  U.  S.  196,  34  L.  Fd.  876: 
Chicago,  etc..  R.  Co.-  v.  Clark,  178  U.  S. 
353,  44  L.  Ed.  1099.  See  post,  "Who  May 
Make."  L  C;  '"Conclusiveness  and  Ef- 
fect." L  G;  "Enforcement  of  Agreement," 
T,  H,  2,  b. 

Contracts  entered  into  in  a  spirit  of 
peace  and  for  the  settlement  of  unadjusted 
demands  on  both  sides,  wi'l  not,  where 
executed  by  persons  of  intclliticnce,  and 
under  circumstrmres  which  indicPte  cau- 
tion and  a  knowledge  of  what  is  done,  be 


readily  questioned  in  equity  as  in  fact  not 
fair;  but,  on  the  contrary,  will  be  pro- 
tected and  enforced.  May  v.  Le  Claire, 
II   Wall.   217.  20  L.   Ed.   50. 

4.  Persons  capable  of  contracting. — See, 
generally,    the    title    CONTRACTS. 

5.  Right  to  compromise. — Sweeny  v. 
United  States.  17  Wall.  75,  78,  21  L.  Ed. 
575;  United  States  v.  Child,  12  Wall.  232, 
20  L.  Ed.  360;  Ilager  v.  Thomson,  1  Black 
80,  93,  17  L.  Ed.  41:  French  v.  Shoemaker, 
14  Wall.  314,  20  L.  Ed.  852;  Brown  v. 
Spofiford,  95  U.  S.  474.  483,  24  L.  Ed.  508; 
Savage  v.  United  States,  92  U.  S.  382,  23 
L.  Ed.  660;  Oglesby  v.  Attrill,  105  U.  S. 
605.    610,    26    L.    Ed.    1186. 

6.  Execution  by  persons  of  intelligence. 
—  May  z'.  Le  Claire.  11  Wall.  217,  20  1.. 
Ed.  50.  See.  generally,  the  titles  COX- 
TRACTS:    INI-WNTS:    IXS.VNITY. 

7.  Nonexistence  of  relations  of  trust  or 
confidence  essential. — Tlennessv  r.  Bacon, 
137  U.  S.  78,  34  L.  Ed  605;  Cleveland  ;•. 
Richardson,  132  U.  S.  318.  33  L.  Ed.  384. 
See,  generally,  the  titles  TRUSTS  .A.ND 
TRUSTFI'S:  UNDUE   INFLUENCE. 

8.  Necessity  for  existence  of  contro- 
versy. — See  ante,  "Definition  and  Nature," 
I,   .\:   post.   "When   Proper,"   I,   D. 

9.  An  attorney  at  law.  as  such,  has  no 
power  to  compromise  a  claim  in  suit  b^>- 
tween  individuals.  llolker  7'.  Parker,  T 
Cranch  436,  3  L.  Ed.  396;  United  States 
V.    Bcebo.    ISO   U.   S.   343,  45    L.    Ed.    563. 

Nor  has  a  United  States  district  at- 
torney   the    power   to    compromise   a   suit 
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Hatification  of  Unauthorized  Compromise. — The  general  rule  as  to  the 
power  of  a  principal  to  ratify  the  unautlK)nzed  act  of  his  agent  would  seem 
to  apply  to  contracts  of  compromise  and  settlement  but  such  ratification  can  only 
be  based  upon  a  full  knowledge  of  all  the  facts  upon  which  the  unauthorized  ac- 
tion was  taken. ^'^ 

Effect  of  Afisig'nment  of  Claim  upon  Right  to  Compromise. — A  claim 
which  has  never  received  the  assent  of   the  person  against  whom  it  is  asserted. 


to  which  the  United  States  is  a  pariv 
United  States  v.  Beebe,  ISO  U.  S.  343,  45 
L.  Ed.  563.  See  the  title  .\TTORNEY 
AXD   CLIENT,  vol.   2,  p.   703. 

Corporations. — In  Northern  Liberty 
Market  Co.  v.  Kelly,  113  U.  S.  199,  28  L. 
Ed.  948,  it  was  held  that  "if  the  plaintiff 
had  exceeded  its  corporate  powers  in 
making  the  original  contract,  yet  it  Iku! 
authority  to  compromise  or  settle  all 
claims  by  or  against  it  under  that  con- 
tract." 

Validity  of  settlement  by  corporation 
under  authority  of  foreign  statute. —  In 
Canada  Southern  R.  Co.  v.  Gebhard,  109 
U.  S.  527,  27  L.  Ed.  1020,  the  Canada 
Southern  Railway  Co.,  under  the  au- 
thority of  an  act  of  the  Canadian  Parlia- 
ment, made  a  settlement  with  its  mort- 
gage creditors,  in  which  bond  holders  who 
were  citizens  of  the  United  States  were 
to  participate  on  an  equal  footing  with 
those  of  Great  Britain  and  Canada.  This 
settlement  was  held  binding  upon  such 
citizens  of  this  country  suing  on  their 
bonds  in  the  United  States  courts.  See 
the  titles  CONFLICT  OF  LAWS;  COR- 
PORATIONS. 

As  to  the  power  of  municipal  corpora- 
tions to  execute  compromises,  see  tlie 
titles  COUNTIES;  M  U  X  I  C  1  P  A  L. 
COUNTY.  STATE  AXD  FEDERAL 
AID:  MUNICIPAL  CORPOR ATIO.NS; 
MUNICIPAL,  COUNTY,  STATE  AND 
FEDERAL   SECURITIES 

Compromise  by  officers  and  agents  of 
banks. — "Obligations  may  be  assumed 
tliat  result  unfortunately.  Loans  or  dis- 
counts may  be  made  that  cannot  be  met 
at  maturity.  Compromises  to  avoid  or 
reduce  losses  are  oftentimes  the  necessary 
results  of  this  condition  of  things.  These 
compromises  come  within  the  general 
scope  of  the  powers  committed  to  the 
board  of  directors  and  the  officers 
and  agents  of  the  bank,  and  are 
submitted  to  their  judgment  and  dis- 
cretion, except  to  the  extent  that 
they  are  restrained  by  the  charter  or  by- 
laws. Banks  may  do,  in  this  belialf.  what- 
ever natural  persons  could  do  under  like 
circumstances."  First  Nat.  Bank  z'.  Nt- 
lional  Exchange  Bank.  92  U.  S.  122.  23  L. 
Fd.  679.  See  the  title  BANKS  AND 
TANKING,   ante.  p.   1. 

As  to  compromise  by  officers  and  agents 
-cf  the  United  States,  see  post,  "Conclu- 
siveness and  Effect."  I,  G.  And  see,  gen- 
erally, the  title  UNITED  ST.\TES. 

10.  Ratification  of  compromise.— 
Uiiiled  States  v.   Beebe,   180  U.   S.   343.  45 


L     Ed     563.     See   the    title    PRINCIPAL 
AND   AGENT. 

An  infant  may  affirm  a  contract  or  set- 
tlement made  for  her  benefit,  and  may 
sue  upon  it  as  if  she  were  originally  a 
party  to  it.  Glover  v.  Patten,  165  U.  S. 
394,  41  L.  Ed.  760.  See  the  title  IN- 
FANTS. 

Facts  held  to  show  ratification. — Brown 
Brothers   &   Co.   had  filed  a  creditor's  bill 
against    the    Bank    of    ^lississippi    before 
having    obtained   judgment  at   law,   which, 
however,   was   obtained  soon   after  the  bill 
was    filed.      After   this   a   receiver   was   ap- 
pointed and  proceeded  to  take  possession 
of  the  assets  of  the  bank,  to  collect  debts, 
and    compromise    with    debtors,    and    with 
the  proceeds  to  paj'  the  debts  of  the  bank. 
The    defendant,    Mrs.    Bass,    having    pur- 
chased   land   upon   which   the   bank   had   a 
mortgage,  made   an  arrangement  with  the 
receivers    bj'   which    the   latter   transferred 
to   her   the   mortgage   and   took   her   notes 
secured    by   mortgage   on    the    same    land. 
These   notes  he  passed  to   Brown    Broth- 
ers   &    Co.    in    part    satisfaction    of     theit 
judgments      against     the      bank.        Subse- 
quently, after   these   proceedings  had  gone 
on     for     twelve     years,    the    creditor's   bill 
filed   by    Brown   Brothers    &   Co.   was   dis- 
missed   for    want    of   jurisdiction,    becau-'Je 
no  judgment  had  been  obtained  before  the 
bill    was    filed;    and   the    receiver    was    or- 
dered to  bring  into  court  the  assets  of  the 
bank  which  he  had  received,  and  the  pro- 
ceeds of  such  as  he  had  parted  with.  Fail- 
ing to  do  this,  because  he  had  surrendered 
the  assets  to  the  debtors,  and  turned  over 
the   proceeds  to  the  creditors  of  the  bank, 
the  bank  on  his  report  of  these  facts,  ob- 
tained   a    decree   for   the   value    of   the   as- 
sets  which   had  come   into   his   possession, 
including    the    mortgage     surrendered      to 
Mrs.  Bass.     This  suit  being  brought  upon 
her   notes    and   to   foreclose   the   mortgage 
given  by  Mrs.  Bass  in  the  settlement  with 
the  receiver,  she   set  up  in  defense:     tst. 
That    the    notes    were    without    considera- 
tion, because  the  receiver  had  no  author- 
ity to  transfer  to  her  the  mortgage  debt, 
in    settlement   of   which    they   were    given, 
and  thus  that  debt  was  still  a  charge  upon 
her  land.     2d.    That  if  the  notes  given  by 
her  were  valid,  they  belonged  to  the  bank, 
and   not   to   the    complainant,   because   the 
receiver    had    no     authority      to      transfer 
them  to  Brown  Brothers  &  Co.  Held,  that 
the    bank,    by    electing   to    charge    the    re- 
ceiver with  the  value  of  the  securities  sur- 
rendered   by   him    in    the    settlement    witn 
Mrs.    Bass,    and    Brown    Brothers    &    Co., 
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and  which  remains  to  be  settled  by  negotiation  or  suit  at  law,  cannot  be  so  assigned 
as  to  give  the  assignee  an  equitable  right  to  prevent  the  original  parties  from 
compromising  or  adjusting  the  claim  on  any  terms  that  may  suit  them.'^ 

D.  When  Proper — 1.  General  Rule  Stated  axd  Applied. — Existence  of 
Dispute  as  Basis  of  Compromise. — It  may  be  stated  as  a  general  rule  that  a 
valid  agreement  of  compromise  may  properly  be  made  wherever  a  dispute  or  dif- 
ference of  opinion  actually  exists    between  the  parties, i-  or  the  right  of  recovery 


had  affirmed  the  transaction,  and  re- 
linquished all  claim  against  Mrs.  Bass  or 
her  land,  and  that  consequently  the  de- 
fense set  up  by  her  was  not  sustained. 
Brown  v.  Bass.  4  Wall.  262,  18  L.  Ed. 
330.      See   the   title   RECEIVERS. 

Where  a  party  gives  to  another  a  power 
of  attorney,  in  blank,  and  defectively  wit- 
nessed, authorizing  "to  .collect  and 

receive  any  and  all  moneys  due  to  him" 
from  the  government  under  an  agreement 
specified,  "and  to  make  a  good  and  suffi- 
cient release,  acquittal  or  receipt  for  the 
same,"  and  generally  to  do  any  and  all 
things  necessary  in  the  premises — this 
power  being  by  statute  "null  and  void" 
from  the  defective  execution — and  the 
person  to  whom  the  power  is  thus  giveii 
fills  the  blank  with  the  name  of  an  at- 
torney at  law,  and  instructs  him  to  sue 
the  government,  and  the  attorney  files  a 
petition  in  the  court  of  claims  in  the  name 
of  the  principal  in  the  power,  "to  the  use 
and  benefit"  of  the  person  to  whom  the 
power  was  delivered,  the  petition  repre- 
senting that  such  person  is  the  person 
beneficially  interested,  and  the  principal — 
though  not  authorizing  the  suit — subse- 
quently, with  knowledge  of  the  facts, 
suffers  the  suit  to  proceed  and  co-operates 
in  its  prosecution,  and  while  the  action  is 
pending,  a  settlement  is  effected  between 
the  person  to  whom  the  power  was  de- 
livered and  the  government  (the  principal 
to  the  power  being  no  party  to  the  set- 
tlement, but  allowing  it  to  proceed  with- 
out objection),  and  the  money  is  paid  un- 
der the  settlement,  but  owing  to  the  law 
officers  of  the  government  not  being  ad- 
vised of  the  settlement,  the  suit  is  not 
formally  withdrawn — the  principal  in  the 
power  cannot,  afterwards,  file  an  amended 
petition  alleging  that  the  power  was  not 
intended  to,  and  did  not,  confer  any  power 
or  authority  on  anybody  to  do  more  than 
to  prosecute  the  claiin  to  settlement,  and 
to  receive  any  draft  in  the  name  of  the 
principal;  and  so  claim  payment  under  the 
contract  himself.  He  is  estopped  b\'  his 
own  action  froin  disputing  the  validity  of 
the  settlement.  Stowe  v.  United  States, 
19  Wall.  13,  22  L.  Ed.  144.  See  the  title 
POWERS. 

11.  Effect  of  assignment  of  claim. — • 
Kendall  v.  United  States.  7  Wall.  113.  10 
L.  Ed.  85.  See.  gcnerall3\  the  title  AS- 
SIGNMENTS,   vol.    2.    p.    .'>40. 

12.  Propriety  as  dependent  upon  ex- 
istence of  dispute  or  doubtful  claim. — 
Henncssy  v.  Bacon.  137  U.  S.  78,  34  T^. 
Ed.  605;  Chicago,  etc.,  R.  Co.  v.  Clark, 
178   U.   S.   353,   44   L.    Ed.   1099;    Fire    Ins. 


Ass'n  V.  Wickham,  141  U.  S.  564,  35  L.  Ed. 
860;  Cleveland  v.  Richardson,  132  U.  S. 
318.  33  L.  Ed.  384,  and  see  McNiel  v.  Hol- 
brook,  12  Pet.  84,  9  L.  Ed.  1009;  Mackall 
V.  Casilear,  137   U.  S.  556,  34  L.  Ed.  776. 

A  dispute  as  to  boundaries  is  the  proper 
subject  of  a  compromise.  See  Rhode 
Island  V.  Massachusetts,  14  Pet.  210,  10 
L.  Ed.  423.  See,  generallv,  the  title 
BOUNDARIES,    ante,    p.    46'l. 

Compromise  of  long-pending  and  doubt- 
ful question  of  title. — The  deed  of  con- 
veyance executed  to  tlie  United  Stales  on 
the  twenty-fifth  day  of  October,  1854,  by 
the  city  of  Carondelet,  of  ^  part  of  the 
commons  of  Carondelet  upon  which  Jef- 
ferson Barracks  are  situate,  having  been 
based  upon  an  equitable  compromise  of 
a  long-pending  and  doubtful  question  of 
title,  is  valid.  St.  Louis  v.  United  States, 
92    U.    S.    462,    23    L.    Ed.    731. 

"We  are  of  opinion  that  the  deed  of 
Carondelet  is  valid,  as  based  upon  an  equi- 
table compromise  of  a  long-pending  and 
doubtful  question  of  title,  and  that  it  ex- 
cludes the  plaintiff  in  this  suit  from  any 
relief."  St.  Louis  v.-  United  States,  92  U. 
S.    462,    23    L.    Ed.    731. 

Dispute  as  to  standard  of  measurement 
in  estimating  compensation. — hi  Shipman 
V.  District  of  Columbia,  119  U.  S.  148,  30 
L.  Ed.  337,  it  appeared  that  the  parties  to 
a  contract  differed  as  to  whether  the  com- 
pensation for  work  under  a  change  in  the 
contract  was  to  be  estimated  at  40  cents 
a  square  foot  or  40  cents  per  lineal  foot. 
The  parties  finally  fixed  upon  a  rate  of 
74^  cents  a  running  foot.  The  supreme 
court  held  that  the  decision  of  the  court 
of  claims  that  such  payment  was  made 
and  received  as  a  settlement  of  a  disputed 
item   and    conclusive,   was   correct. 

Note  in  compromise  of  original  note. — 
In  case  of  a  dispute  as  to  promissory 
notes  for  a  certain  amount,  a  note  for  a 
lesser  sum  may  be  given  in  compromise 
of  the  original  notes.  In  such  case  the 
compromise  of  the  disputed  claim  on  the 
original  notes  constitutes  a  legal  and 
sufficient  consideration  for  the  new  note. 
Northern  Libertv  Market  Co.  v.  Kelly, 
113    U.    S.    199,    28    L.    Ed.    948. 

Controversies  relating  to  municipal, 
state  and  county  aid,  securities,  etc — For 
instances  of  compromises  by  municipal 
corporations,  counties,  etc.,  of  contro- 
versies relating  to  securities  issued  by 
them,  see  the  titles  MUNICIPAL, 
COUNTY.  STATE  AND  FEDERAL 
AID;  MUNICIPAL,  COUNTY.  STATE 
AND   FEDERAL  SECURITIES. 
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in  a  stiit  is  doubtful.^-" 

If  there  be  a  bona  fide  dispute  as  to  the  amount  due  from  one  person  to 
another,  such  dispute  may  be  the  subject  of  a  compromise  and  payment  of  a  cer- 
tain sum  as  a  satisfaction  of  the  entire  claim/^  but  where  the  larger  sum  is  ad- 
mitted to  be  due,  or  the  circumstances  of  the  case  show  that  there  was  no  goo  1 
reason  to  doubt  that  it  was  due,  the  release  of  the  whole  upon  payment  of  part 
will  not  be  considered  as  a  compromise,  but  will  be  treated  as  without  considera- 
tion and  void.^'^ 

The  right  of  a  party  to  appeal  from  a  decree,  and  the  fact  that  he  ha:! 
declared  an  intention  to  do  so,  has  been  held  to  create  such  a  dispute  in  respect 
to  his  liability  as  to  make  it  a  proper  subject  of  compromise.^''' 

Compromise  Pending  Writ  of  Error. — \Miere  there  has  been  a  decision  in 
a  lower  court,  a  valid  compromise  of  the  matter  in  dispute  may  be  made  while  a 
writ  of  error  is  pending. i'  The  fact  that  such  pending  writ  is  submitted  to  the 
higher  court  and  decided  by  it  will  not  abrogate  the  compromise,  unless  the  par- 
ties voluntarily  waive  or  abandon  it.^^ 


13.  Where  right  of  recovery  is  doubt- 
ful.— Jeffries  v.  Mutual  Lite  Ins.  Co..  110 
U.  S.  305.  28  L.  Ed.  156.  And  see  Mackail 
:•.  Casilear.  137  U.  S.  556.  34  L.  Ed.  77(>; 
United  States  z:  Child,  12  Wall.  232,  20 
L.  Ed.  360:  Oglesby  v.  Attrill.  105  U.  S. 
605.   26    L.    Ed.    1186. 

14.  Dispute  as  to  amount  due. — Fire 
Ins.  Ass'n  v.  Wickham,  141  U.  S.  564.  35 
L.  Ed.  860;  Chicago,  etc.,  R.  Co.  v.  Clark, 
178  U.  S.  353,  44  L.  Ed.  1099;  United 
States  V.  Child.  12  Wall.  232,  20  L.  Ed. 
360.  And  see  Baird  z\  United  States.  96 
U.   S.  430,  24   L.  Ed.  703. 

Claims  against  United  States. — See  post, 
"Conclusiveness  and  Eftect."  I.  G.  And 
see.  generallv,  as  to  claims  against  the 
Unite'd  States,  the  title  UNITED 
STATES. 

15.  Compromise  improper  where  larger 
sum  admitted  to  be  due. — Fire  Ins.  Ass'n 
T  Wickham.  141  U.  S.  564.  35  L.  Ed.  860; 
Chicago,  etc..  R.  Co.  v.  Clark,  178  U.  S. 
353.  44  L.  Ed.  1099.  See  the  titles  PAY- 
MENT; RELEASE. 

"In  Fire  Ins.  Ass'n  f.  Wickham, 
141  U.  S.  564,  577,  35  L.  Ed.  860.  Mr.  Jus- 
tice Brown  stated  the  doctrine  thus:  'The 
rule  is  well  established  that  where  the 
facts  show  clearly  a  certain  sum  to  l)e 
due  from  one  person  to  another,  a  re- 
lease of  the  entire  sum  upon  payment  of 
a  part  is  without  consideration,  and  the 
creditor  may  still  sue  and  recover  the 
residue.  If  there  be  a  bona  fide  dispute 
as  to  the  amount  due,  such  dispute  may 
be  the  subject  of  a  compromise  and  pave- 
ment of  a  certain  sum  as  a  satisfaction  of 
the  entire  claim,  but  where  the  larger  sum 
is  admitted  to  be  due.  or  the  circum- 
stances of  the  case  show  that  there  was 
no  good  reason  to  doubt  that  it  was  due. 
the  release  of  the  whole  upon  payment  of 
part  will  not  be  considered  as  a  compro- 
mise, but  will  be  treated  as  without  con- 
sideration and  void.'  "  Chicago,  etc..  R. 
Co.  V.  Clark,  178  U.  S.  353.  44  L.  Ed.  1090. 

16.  Right  to  appeal,  etc. — Beffinger  v. 
Tuves.  1-10  U.  S.  198.  30  L.  Ed.  649.  citing 
United    States   v.    Child,    12   Wall.   232,   20 


L.   Ed.  360:    Oglesby  v.   Attrill.   105  U.   S. 
605.   -26   L.    Ed.    1186. 

17.  Compromise  pending  writ  of  error. 
—Jeffries  v.  Mutual  Life  Ins.  Co.,  110  U. 
S.  305,  28  L.  Ed.  156;  Mills  County  v. 
Burlington,  etc.,  R.  Co.,  107  U.  S.  557,  27 
L.  Ed.  578;  Dakota  County  v.  GHdden. 
113   U.   S.  222,  28   L.   Ed.  981. 

In  Jeffries  z\  Mutual  Life  Ins.  Co.,  110 
U.  S.  305,  28  L.  Ed.  156.  the  supreme  court 
held  that  there  was  nothing  to  show  that 
the  circuit  court  was  not  correct  in  its 
conclusion  that  the  right  to  recover  in 
the  suit  was  very  doubtful  notwithstand- 
ing the  judgment,  and  that,  this  being  so, 
as  the  writ  of  error  was  pending,  the  com- 
promise would  seem  to  have  been  a 
proper  one  for  the  interests  of  the  estate. 

18.  Compromise  not  abrogated  by  de 
cision  on  writ  of  error. — In  Mills  County 
V.  Burlington,  etc..  R.  Co.,  107  U.  S.  .557,_  27 
L.  Ed.  578,  a  suit  arose  over  conflicting 
claims  between  a  county  and  a  railroad 
companje  as  to  certain  lands,  such  lands 
being  claimed  bj'  the  county  as  swamp 
and  overflowed  lands  under  the  act  of 
Sept.  28th.  1850,  and  by  the  railroad  com- 
panv  as  railroad  grant  lands  under  the  act 
of  May  15th,  1856.  The  county  court  and 
the  supreme  court  of  the  state  decided 
in  favor  of  the  county,  and  the  railroad 
company  brought  the  case  to  the  supreme 
court  of  the  United  States  bj'-  writ  of  er 
ror.  where  it  was  pending  when  a  com 
promise  agreement  was  entered  into  be- 
tween the  count}'  and  the  railroad  com- 
pany. Suits  by  the  county  to  avoid  the 
compromise  and  by  the  railroad  to  re- 
cover mone3'  under  the  terms  of  such 
compromise  were  decided  by  the  state 
courts  against  the  count}'  and  the  decrees 
of  the  state  supreme  court  were  brought 
to  the  United  States  supreme  court.  It 
was  held  that  the  fact  that  the  writ  of 
error  in  the  original  suit  resulted  in  affirrn- 
ing  the  decree  in  favor  of  the  county  did 
not    abrogate    the    compromise. 

"It  is  contended  that  the  decision  of 
this  court,  rendered  in  February.  18J0.  af- 
firming the  decree  in  the  original  suit,  and 
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2.  Test  as  to  Sufficiency  of  Controversy  to  Sustain  Compromise. — While 
doubt  or  uncertainty  as  to  the  rights  of  the  parties  is  essential  to  constitute  con- 
sideration for  a  vaHd  compromise, ^^  yet,  according  to  the  decisions,  it  would  seem 
to  be  sufficient  to  sustain  a  compromise  or  settlement,  if,  at  the  time  of  making  the 
same,  the  parties  honestly  considered  the  questions  and  rights  involved  to  be 
doubtful  ;-*J  and  in  such  cases  a  compromise  fairly  made  will  not  be  overthrown, 
even  if  the  court  should  subsequently  be  of  opinion  that  the  party  complaining 
thereof  surrendered  rights  that  the  law,  if  appealed  to,  would  have  sustained,-^ 


adjudging  the  title  of  the  lands  to  be  in 
Mills  County,  and  not  in  the  Burlington 
and  Missouri  River  Railroad  Company,  is 
rendered  null  and  ineffective  by  the  de- 
crees of  the  supreme  court  of  Iowa  in 
these  cases,  and  hence  that  these  decrees 
are  against  the  right  of  Mills  County  as 
established  by  authority  of  the  supreme 
court  of  the  United  States,  and  ought  for 
that  cause  to  be  reversed.  We  do  not 
think  tliat  this  result  necessarily  follows. 
The  compromise  agreement  of  1868  was 
made  whilst  the  writ  of  error  in  that 
original  suit  was  pending  in  this  court, 
and  before  the  cause  was  heard.  That 
compromise  settled  the  matters  in  differ- 
ence between  the  parties.  There  may 
have  been  reasons  independent  of  the  con- 
troversy relating  to  the  particular  lands 
in  question  in  that  suit  why  it  was  desir- 
able to  have  the  legal  questions  involved 
therein  settled  by  the  judgment  of  this 
court.  The  county  of  Mills  and  the  rail- 
road company  may  have  been  respectively 
interested  in  other  lands  similarly  situated 
in  respect  to  title  as  the  lands  involved 
in  that  suit.  But  if  this  were  not  so,  the 
result  would  only  be  that  the  litigation 
WrTS  continued  here  after  the  parties  had 
adjusted  their  rights  by  agreement — an  im- 
proper proceeding,  undoubtedly,  but  one 
which  would  not  abrogate  or  render  null 
the  agreement  itself,  unless  the  parties 
voluntarily  waived  and  abandoned  it.  That 
they  did  not  waive  or  abandon  it  is  mani- 
fest from  the  fact  that  deeds  of  convey- 
ance were  executed  by  the  county  to  the 
railroad  company  in  pursuance  of  the 
compromise  agreement  after  the  decision 
of  this  court  was  rendered;  namely,  one 
deed  dated  Sept.  6.  1870.  for  3,500  acres, 
and  another  deed  dated  June  19,  1871,  for 
240  acres."  Mills  Countv  v.  Burlington, 
etc..  R.  Co.,  107  U.  S.  5.57,  27  L.  Ed.  578. 
reaffirmed  in  Gates  v.  Commissioners,  183 
U.   S.   r,n3. 

Enforcement  of  stipulation  in  supreme 
court. — In  Addin^-fon  v.  Burke,  125  U.  t->. 
f)93.  31  L.  Rd.  853,  it  having  been  sug- 
gested that  the  cpu=e  had  been  comnro- 
mised  and  the  debt  paid,  and  that  a 
stipulation  had  been  entered  into  bv  the 
parties  to  the  effect  that  the  plaintiffs  in 
error  should  dismiss  the  suit,  the  supreme 
court,  in  enforcement  of  tlie  si'-iulntion. 
ordered  that  the  writ  should  be  d'smissed 
unless  the  plaintiff  in  error  should  show 
cause    to   the    contrarv. 

"A  settlement  of  the  controversy,  with 
an    agreement    to    dismiss    the    appeal    or 


writ  of  error,  or  any  stipulation  as  to 
proceedings  in  this  court,  signed  by  the 
parties,  will  be  enforced,  as  an  agreement 
to  submit  the  case  on  printed  argument 
alone,  within  the  time  allowed  by  the  rule 
of  this  court."  Dakota  County  v.  Glid- 
den,   113   U.   S.   222,   28   L.    Ed.    981. 

"In  the  case  of  the  Board  of  Liquida- 
tion V.  Louisville,  etc..  R.  Co.,  109  U.  S. 
221,  223.  27  L.  Ed.  916,  a  question  arose  on 
the  presentation  of  an  order  made  by  the 
authorities  of  the  city  of  New  Orleans  to 
dismiss  a  suit  in  this  court  in  which  that 
city  was  plaintiff  in  error.  The  order  was 
based  on  a  compromise  between  those  au- 
thorities and  the  railroad  company,  which 
the  board  of  liquidation  intervening  here 
alleged  to  be  without  authority  and 
fraudulent.  The  court  here  did  not  dis- 
regard the  compromise  or  the  order  of 
the  city  to  dismiss  the  case,  but,  con- 
sidering that  the  question  of  authority  in 
the  mayor  and  council  of  the  city  to 
make  the  compromise,  and  of  the  alleged 
fraud  in  making  it,  required  the  power  of 
a  court  of  original  jurisdiction  to  investi- 
gate and  decide  thereon,  continued  the 
case  in  this  court  until  that  was  done  in 
the  proper  court.  But  when  this  was  as- 
certained in  favor  of  the  action  of  the 
mayor  and  council,  the  suit  was  dismissed 
here  on  the  basis  of  that  compromise  or- 
der." Dakota  County  v.  Glidden,  113  U. 
S.  222,  28  L.  Ed.  981.  See  the  title  AP- 
PEAL  AXD  ERROR,  vol.  2,  p.  295. 

19.  Existence  cf  doubt  essential. — Fire 
Ins.  Ass'n  v.  Wickham,  141  U.  S.  564.  35 
L.  Ed.  860;  Chicago,  etc..  R.  Co.  v.  Clark, 
178  U.  S.  353.  44  L.  Ed.  1099.  And  see 
McNiel  V.   Holbrook,  12   Pet.   84,  9  L.   Ed. 

009. 

20.  Existence  cf  bona  fide  doubt  suffi- 
cient—St.  Louis  r.  United  States.  92  U. 
S.  462.  23  L.  Ed.  731;  First  Nat.  Bank  v. 
National  Exchpncje  Bank,  92  U.  S.  12'\ 
23  L.  Ed.  679;  Hennessy  v.  Bacon.  137  U. 
S.  78.  34  L.  Ed.  605;  Union  Bank  t'. 
Geary.  5   Pet    99.  8   L.   Ed.   60. 

21.  Not  affected  by  judicial  decision  33 
to  rights  surrendered. — Henncssv  v.  Ba- 
con, 137  U.  S.  78.  34  L.  Ed.  605;  Mills 
County  V.  Burlington,  etc.,  R.  Co.,  107 
U.  S.  557,  27  L.  Ed.  578,  reafTirmed  in 
Gates  7'.  Commissioners.  183  IT.  S.  693; 
United  States  v.  Child,  12  Wall.  232,  20 
L.  Ed.  360.  .Xnd  see  Union  Bank  v. 
Geary.    5    Pet.   99.   8    L.    Ed.   60. 

The  finding  of  the  court  of  claims  that 
the  wh^le  claim  was  iust  and  ou-j:ht  to  be 
paid,   will    not    invalidate    the    compromise 
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nor  will  a  compromise  of  doubtful  or  contested  claims  be  invalidated  by  the  fact 
that  one  of  the  parties  pays  more  than  would  have  been  exacted  m  satisfaction  of 
them.-- 

E.  Form,  Requisites  and  Sufficiency — 1.  Form. — The  form  of  an  agree- 
ment between  parties  or  their  counsel  will  not  conclusively  determine  whether  or 
not  it  is  a  compromise;  but  if,  from  the  facts  shown,  the  agreement  is  substan- 
tially one  of  compromise,  it  will  be  so  held.--^ 

2.  Essentials. — With  regard  to  the  essentials  of  a  valid  agreement  of  compro- 
mise, the  usual  rules  as  to  contracts  generally  are  applicable.-^  Thus,  as  in  the 
case  of  other  contracts,  mutuality  is  essential  to  a  valid  compromise.  There  must 
be  a  meeting  of  minds  upon  every  feature  and  element  of  such  agreement. ^5 
There  must  be  an  offer  and  acceptance. 2*>  The  agreement,  in  order  to  be  bind- 
ing upon  the  parties,  must  have  been  executed  voluntarily  and  without  duress,^'^ 


of  a  claim  against  the  United  States. 
United  States  v.  Child.  12  Wall.  232,  20 
L.    Ed.    360. 

22.  Payment  of  more  than  could  have 
been  exacted. — First  Xat.  Bank  v.  Na- 
tional Exchange  Bank,  92  U.  S.  122,  23 
L.  Ed.  679.  And  see  United  States  v. 
Child,   12    Wall.   232.   20    L.    Ed.    360. 

23.  Agreement  held  to  constitute  a  com- 
promise rather  than  an  award. — Holker  v. 
Parker.  7  Cranch  436,  3  L.  Ed.  396,  in 
which  case  the  court  said:  "The  great 
and  real  question  in  the  cause  is,  has  the 
award  been  made  under  such  circum- 
stances, and  is  it  of  such  a  character,  that 
it  ought  to  bind  the  parties?  In  exam- 
ining this  question  it  is  natural  to  inquire, 
whether  this  be.  in  fact,  an  award,  in  form- 
ing which  the  judgment  of  the  arbitrators 
has  been  exercised,  or  a  compromise 
wearing  the  dress  of  an  award.  The  evi- 
dence upon  this  point  is  thought  very- 
clear.  Nothing  can  be  more  explicit  than 
the  testimony  of  General  Hull,  who  was 
the  attorney  of  Mr.  Parker.  He  states 
an  agreement,  in  the  most  express  terms, 
between  himself  and  Mr.  Lowell,  on  the 
sum  for  which  the  award  should  be 
given;  and  the  arbitrator,  whose  deposi- 
tion has  been  taken,  declares  that  the 
award  was  made  solely  on  the  acknowl- 
edgment of  the  defendant's  counsel.  To 
the  deposition  of  '\lr.  Lowell  himself, 
great  respect  is  due.  He  denies  a  com- 
promise; but  on  examining  his  testimony, 
the  court  is  of  opinion,  that  his  denial 
goes  no  further  than  to  the  form  of  an 
agreement.  The  facts  he  states  prove  one 
in  substance.  Believing  himself  thr.t 
Holker's  judgment  against  Parker  was  re- 
leased, and  that  the  referees  would  en- 
tirely disregard  it.  he  himself  not  haying 
insisted  on  it.  or  questioned  the  validity 
of  the  pleas  in  bar;  he  reminded  Parker's 
attornev,  in  the  presence  of  the  referees, 
of  his  former  ofifer  to  give  $7,200  in  satis- 
faction of  all  demands.  It  was  impossible 
to  misunderstand  this  declaration.  It  w:-is 
substantially  a  proposition  to  accept  an 
offer  which  had  been  formerly  rejected. 
General  Hull  replied,  that  he  would  not 
now  give  that  sum,  but  would  give  $5,000. 
]Mr.  Lowell  did  not  agree  to  accept  this 
ofifer,  but  he  did  not  reject  it.     He  looked 


on  silently,  and  saw  the  referees  about  to 
make  up  an  award,  not  on  the  testimony 
of  the  cause,  but  on  a  declaration  on  the 
part  of  the  defendant  that  he  would  give 
$5,000,  made  in  answer  to  one  from  him- 
self apparently  clinging  to  a  former  ofifer 
to  give  $7,200.  The  referees  necessarily 
construed  this  silence  into  consent,  and 
Mr.  Lowell  was  not  unwilling  that  they 
should  put  this  construction  on  it.  He 
thought  it  his  duty,  he  says,  to  secure 
even  this  sum  for  his  client,  rather  than 
have  an  award  that  Parker  owed  him 
nothing;  which  would  have  been  equally 
obligatory.  This,  then,  is  substantially  a 
compromise,   and   not  an   award.'' 

24.  Essentials  as  in  case  of  valid  con- 
tract.— See,  generally,  the  title  CON- 
TRACTS. 

25.  Necessity  for  mutual  agreement. — 
Fire  Ins.  Ass'n  v.  Wickham,  141  U.  S. 
564.  35  L.  Ed.  860.  And  see  French  v. 
Shoemaker,  14  Wall.  314.  20  L.  Ed.  852; 
Horn  V.  Detroit,  etc.,  Co.,  150  U.  S.  610, 
37  L.   Ed.   1199. 

26.  Necessity  for  offer  and  acceptance. 
—See  Piatt  v.  United  States,  22  ^^'all.  496, 
22  L.  Ed.  858.  And  see  post,  "In  General," 
I,  G,  1. 

As  to  admissibility  in  evidence  of  offers 
of  compromise,  see  post,  "Ofifers  of  Com- 
promise  as   Evidence."   I,  J. 

27.  Must  be  voluntary  and  without 
duress. — ^NLisou  v.  United  States,  17  Wall. 
67,  22  L.  Ed.  564;  Sweeny  v.  United  States, 
17  Wall.  75.  21  L.  Ed.  575;  Savage  v. 
United  States,  92  U.  S.  382.  23  L.  Ed.  660. 
See.    generally,   the    title    DURESS. 

Burden  of  proof  to  establish  duress. — 
"Duress,  if  proved,  would  rebut  the  as- 
sumption of  assent,  and  would  doubtless 
be  sufficient  to  relieve  a  party  in  such  a 
case  from  the  efifect  of  a  compromise  pro- 
cured by  such  means;  but  the  burden  of 
proof  to  establish  such  a  charge,  in  every 
such  case,  is  upon  the  party  making  it; 
and,  if  he  fails  to  introduce  any  such  evi- 
dence to  support  it,  the  presumption  is 
that  the  charge  is  without  any  founda- 
tion." Savage  7'.  United  States,  92  U.  S. 
382.  23  L.  Ed.  660. 

"Duress,  if  proved,  may  be  a  defense  to 
an  action,  and  it  would  doubtless  be  suflfi- 
cient  to  relieve  a  party  from  the  effect  of 
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or   undue   influence,-^    in   good    faith,-'*   deliberately   and    understandingly,^^    and 


compromise  which  was  procured  by  such 
means,  but  the  burden  of  proof  to  estab- 
lish the  charge,  in  every  such  case,  is  upon 
the  party  making  it,  and  if  he  fails  to  in- 
troduce any  such  evidence  to  support  it, 
the  presumption  is  that  the  charge  is 
without  any  foundation.  Acceptance  from 
the  government  of  a  smaller  sum  than 
the  one  claimed,  even  in  a  case  where  the 
amount  relinquished  is  large,  does  not 
leave  the  government  open  to  further 
claim  on  the  ground  of  duress,  if  the  ac- 
ceptance was  without  intimidation  and 
with  a  full  knowledge  of  all  the  circum- 
stances; and  the  case  is  not  changed  be- 
cause the  circumstances  attending  the 
transaction  were  such  that  the  claimant 
was  induced  from  the  want  of  the  money 
to  accept  the  smaller  sum  in  full,  which 
is  not  proved  in  this  case."  Mason  :■. 
United  States,  17  Wall.  C7,  22  L.  Ed.  564. 
See   the   title   UNITED    STATES. 

Facts  held  not  to  constitute  duress. — 
"Unconditional  acceptance  of  a  mediuin  of 
payment  different  from  that  promised  by 
the  United  States,  or  absolute  acceptance 
of  a  smaller  sum  from  the  secretary  of 
the  treasury  than  the  one  claimed  from 
the  United  States,  even  in  a  case  where 
the  amount  relinquished  is  large,  does  not 
leave  the  United  States  open  to  further 
claim  on  the  ground  of  duress,  if  the  ac- 
ceptance of  the  different  medium  or  the 
smaller  sum  is  voluntary,  and  without  in- 
timidation, and  with  a  full  knoweldge  of 
all  the  circumstances;  nor  is  the  case 
changed  if  it  appears  that  the  claimant 
was  induced  to  accept  the  different  me- 
dium or  the  smaller  sum  in  full  as  a 
means  to  secure  an  earlier  payment  of 
the  claim  than  he  could  otherwise  hope 
to  procure.  Mason  v.  United  States,  17 
Wall.  67.  74,  22  L.  Ed.  564."  Savage  v. 
United  States,  92  U.  S.  382,  23  L.  Ed.  6G0. 

"Authorities  are  cited  to  show  that 
where,  under  peculiar  circumstances,  prop- 
erty is  withheld  from  the  owner  and  he 
is  forced  to  pay  some  unjust  demand  to 
obtain  possession  of  it,  he  can  afterwanls 
maintain  a  suit  for  the  money  so  paid. 
But  no  case  can  be  found,  we  apprehend, 
where  a  party  who,  without  force  or  in- 
timidation and  with  a  full  knowledge  of 
all  the  facts  of  the  case,  accepts  on  ac- 
count of  an  unliquidated  and  controverted 
demand,  a  sum  less  than  what  he  claims 
and  believes  to  be  due  him,  and  agrees  to 
accept  that  sum  in  full  satisfaction,  lias 
been  permitted  to  avoid  his  act  on  the 
ground  that  this  is  duress.  If  the  principle 
contended  for  here  be  sound,  no  party  can 
safely  pay  by  way  of  comnrom'es  any 
sum  less  than  what  is  claimed  of  him.  for 
the  compromise  will  be  void  as  obtained 
by  duress.  The  common  and  generallv 
praiseworthy  procedure  by  which  busi- 
ness men  every  day  sacrifice  part  of 
claims    which   they    believe    to   be    just    to 


secure  payment  of  the  remainder  would 
always  be  duress,  and  the  compromise 
void."  United  States  v.  Child.  12  Wall. 
232,   20    L.    Ed.    360. 

28.  Undue  influence  as  invalidating 
agreement.— Wheeler  v.  Smith,  9  Huw.  .V>, 
13  L.  Ed.  44.  And  see  Cammack  c'.  Lewis. 
15  Wall.  643,  21  L.  Ed.  244.  See,  gen- 
erally,  the    title    UNDUE    INFLUENCE. 

Where  the  heir  at  law,  who  was  young, 
needy,  and  hurried,  executed  a  release,  in 
consideration  of  a  sum  of  money,  to  the 
executors,  who  were  men  of  high  char- 
acter, and  who  assured  the  heir  that  the 
bequest  was  considered  to  be  gOf)d,  such 
release  was  held  to  be  invalid.  Wheeler 
V.   Smith,  9   How.  55.  13  L.    Ed.   44. 

"We  are  to  judge  of  this  compromise 
by  what  is  stated  in  the  bill,  the  facts  be- 
ing admitted  by  the  demurrer.  And  it 
appears  to  us  that  the  agreement,  under 
the  circumstances,  is  void.  It  cannot  be 
sustained  on  principles  which  lie  at  the 
foundation  of  a  valid  contract.  The  in- 
fluences operating  upon  the  mind  of  the 
complainant  induced  him  to  sacrifice  his 
interests.  He  did  not  act  freely,  and  with 
a  proper  understanding  of  his  rights." 
Wheeler  r.  Smith,  9  How.  55.  13  L.  Ed.  44. 
_  "In  making  the  compromise,  the  par- 
ties did  not  stand  on  equal  ground.  The 
necessities  and  character  of  the  complain- 
ant were  well  known  to  the  executors." 
Wheeler  v.  Smith,  9  How.  55,  13  ly 
Ed.   44. 

29.  Must  have  been  executed  in  good 
faith.— Brown  z'.  SpofTord,  95  U  S  474 
24  L.  Ed.  508;  Hager  v.  Thomson.  1 
Black  80,  17  L.  Ed.  41.  And  see  dissent- 
ing opinion  of  McLean,  J.,  in  Rhode 
Island  V.  Massachusetts,  14  Pet.  210  274, 
10   L.   Ed.   423. 

30.  Must  be  made  deliberately  and  un- 
derstandingly. — Brown  r.  Spoftord,  95  U. 
S.  474,  24  L.  Ed.  508;  Savage  7'.  United 
States,  92  U.  S.  382,  23  L.  Ed.  660;  Wheeler 
V.  Smith,  9  How.  55.  !3  L.  Ed.  44;  French 
V.  Shoemaker,  14  Wall.  314,  20  L.  Ed. 
852. 

A.  owing  B.  $70,  by  B.'s  advice  takes 
out  a  policy  of  life  insurance  in  $3,000 
for  seven  years;  he,  B.,  agreeing  to  pay 
the  premiums  during  the  term.  A.  dies 
intestate  seven  months  after  the  policy  is 
issued,  leaving  a  widow  and  children.  B., 
the  creditor,  produces  A.'s  note  to  him 
for  $3,000.  dated  on  the  same  day  with 
the  policy,  but  given  confessedly  withrnit 
consideration,  and  also  an  assignment  of 
the  policy  to  him.  There  is  also  found 
among  A.'s  the  debtor's  papers  one  signed 
by  B..  the  creditor  (but  not  by  A.),  dated 
three  months  after  the  policy  hnd 
issued  and  been  assigned,  by  which  B., 
the  creditor,  agrees  that  in  case  of  A.'s, 
his  debtor's,  death  and  the  payment  to 
him,  B.,  bv  the  insurers,  of  the  full 
amount   of   the   policy,   he   will   pay   to   the 
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the  parties  must  stand  on  equal  ground,  and  with  equal  knowledge  or  opportunity 
to  acquire  knowledge  of  the  facts  and  circumstances  bearing  upon  the  question 
of  the  validity  of  their  r'.'spective  claims.^ ^     The  agreement  of  compromise  must 


"wife  of  A.  (the  debtor),  his  heirs  and 
assigns,"'  one-third  of  the  amount  so  re- 
ceived. B.,  the  creditor,  having  received 
from  the  insured  the  whole  $3,000,  pays 
the  wife,  who  has  not  yet  taken  letters  of 
administration  on  her  husband's  estate,  a 
third,  less  some  small  and  admitted 
deductions;  which  third — ignorant  of  the 
full  extent  of  her  rights,  acting  hastily 
and  without  consideration,  and  largely  in- 
fluenced by  the  advice  of.  one  of  her  hus- 
band's friends,  himself  ignorant  of  many 
facts  of  the  case — she  receives  as  for  her 
proportion  of  the  sum  paid  under  the 
policy.  She  afterwards  takes  out  admin- 
istration on  her  husband's  estate;  and  in 
her  capacity  of  administratrix  sues  for  the 
remainder  of  the  $3,000.  Held — That  the 
third,  which  the  widow  received,  having 
been  received  by  her  when  ignorant  of  the 
full  extent  of  her  rights,  and  received 
hastily,  without  consideration,  and  when 
influenced  bj'-  the  advice  of  a  friend  of 
her  husband,  while  ignorant  of  many  facts 
of  the  case,  did  not  conclude  her.  Inde- 
pendently of  this,  that  if  she  had  a  right 
as  administratrix  to  recover  the  $3,000. 
the  receipt  by  her  of  $1,000  before  she 
took  out  administration  could  not  defeat 
the  right.  Cammack  z\  Lewis,  15  Wall. 
643.  21   L.   Ed.   244. 

"The  receipt  of  the  one-third  of  the  in- 
surance money  by  the  complainant  does 
not,  we  think,  under  all  the  circumstances 
of  the  case,  conclude  her  as  a  settlement 
of  the  matter  in  dispute.  It  is  'b'i^us 
that  she  was  ignorant  of  the  full  extent 
of  her  rights;  that  she  acted  hastily  and 
without  due  consideration,  and  v.-is 
largely  influenced  by  the  advice  of  Mr. 
Chandlee,  who  had  been  her  hrsband's 
friend  and  adviser,  and  who  was  .  prompted 
to  do  what  he  did  by  Cammack,  while  in 
ignorance  of  many  of  the  facts  of  the 
case.''  Cammack  z\  Lewis,  15  Wall.  643, 
21   L.    Ed.   244. 

31.  Parties  must  act  w^ith  equal  knowl- 
edge or  opportunity  of  knowledge. —  Hen- 
nessv  z\  Bacon,  137  U.  S.  ~S,  34  L.  Ed. 
605; 'Savage  z:  United  States,  92  U.  S.  382, 
23  L.  Ed.  660;  Chicago,  etc..  R.  Co.  v. 
Clark,  178  U.  S.  353,  44  L.  Ed.  1099;  Rhode 
Island  V.  Massachusetts,  14  Pet.  210,  10  L. 
Ed.  423;  Wheeler  v.  Smith.  9  How.  55, 
13  L.  Ed.  44;  Hager  v.  Thomson,  1  Black 
80,  17  L.  Ed.  41;  Cammack  z\  Lewis,  15 
Wall.  643.  21  L.  Ed.  244;  May  z:  Le 
Claire.  11  Wall.  217.  20  L.  Ed.  50;  French 
V.  Shoemaker,  14  Wall.  314.  20  L.  Ed.  852. 

"Where  an  agreement  for  the  composi- 
tion of  a  cause  is  fairly  made  between 
parties  with  their  eyes  open,  and  rightlj^ 
informed,  a  court  of  equity  will  not  over- 
haul it;  though  there  has  been  a  great 
mistake  in  the  exercise  of  judgrrient.  *  *  * 
In  like  manner,  where  the  fact  is  equally 


unknown  to  both  parties;  or  where  each 
has  equal  and  adequate  means  of  infor- 
mation; or  where  the  fact  is  doubtful  from 
its  own  nature;  in  every  such  case,  if  the 
parties  have  acted  with  entire  good  faith, 
a  court  of  equity  will  not  interpose.  For 
in  such  cases,  the  equity  is  deemed  equal 
between  the  parties;  and  when  it  is  so, 
a  court  of  equity  will  not  interfere." 
M'Lean,  J.,  dissenting,  in  Rhode  Island 
z\  Massachusetts,  14  Pet.  210.  274.  10  L. 
Ed.   423. 

"It  is  the  case  of  the  compromise  of  a 
disputed  claim,  the  parties  dealing  with 
each  other  upon  terms  of  perfect  equality, 
holding  no  relations  of  trust  or  confi- 
dence to  each  other,  and  each  having 
knowledge,  or  having  the  opportunity  to 
acquire  knowledge,  of  everj'  fact  bearing 
upon  the  question  of  the  validity  of  their 
respective  claims.  Cleveland  v.  Richard- 
son, 132  U.  S.  318,  329,  33  L.  Ed.  384. 
Such  a  settlement  ought  not  to  be  over- 
thrown, even  if  the  court  should  now  be 
of  opinion  that  the  party  complaining  of 
it  surrendered  rights  that  the  law,  if  ap- 
pealed to,  would  have  sustained."  Hen- 
nessy  v.  Bacon.  137  U.  S.  78,  34  L.  Ed. 
605. 

Disclosure  by  debtor  of  his  financial 
condition. — In  Cleveland  :•.  Richardson, 
132  U.  S.  318,  33  L.  Ed.  384,  it  was  held 
that  a  compromise  between  a  firm  and 
their  creditor  was  not  invalidated  bj'  rea- 
son of  the  fact  that  the  firm  did  not  dis- 
close to  the  creditor  the  financial  standing 
of  a  certain  person,  nor  the  fact  that  he 
was  a  general  partner  in  the  firm. 

"In  Graham  v.  Meyer,  99  N.  Y.  611,  it 
was  held  that  a  compromise  made  by  a 
debtor  with  his  creditor  cannot  be  assailed 
on  the  ground  that  the  debtor  omitted  to 
disclose  his  financial  condition;  and  that 
where  he  is  not  questioned  in  regard 
thereto,  and  does  nothing  to  mislead,  he 
is  not  bound  to  make  any  such  disclosure. 
It  was  claimed  in  that  case  that,  although 
there  was  a  failure  to  show  that  any 
fraudulent  representations  were  made  on 
the  part  of  the  debtor  to  induce  the  com- 
promise. 3'et  it  ought  to  be  set  aside  on 
acmmit  cf  the  undue  concealment  bj'  the 
debtor  and  his  attorney  of  the  true  condi- 
tion of  the  estate  of  the  debtor,  which  he 
had  assigned  under  a  general  assignment 
for  the  benefit  of  his  creditors.  The  court 
said:  'But  the  defendant  was,  not  bound 
to  make  any  disclosure  of  his  financial 
condition.  He  was  not  asked  to  make 
anv.  He  made  no  misrepresentations,  and 
did  nothing  to  mislead  Graham,  or  pre- 
vent him  from  inquirintr.  or  to  throw  him 
oflf  from  his  guard.  They  negotiated  at 
arms  length.  The  defendant  was  in  no 
trrFt  or  confidential  relation  with  him.  It 
is   tvi^e   that  he  had  made  an  assignment. 
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be  supported  by  a  valid  consideration  i^^  but  the  settlement  of  the  controversy 
between  the  parties  will  be  a  sufficient  consideration  to  support  a  compromise 
where  there  is  a  bona  fide  dispute  between  the  parties  or  doubt  as  to  their  re- 
spective rights.^-^ 

F.  Construction. — Agreements,  contracts  or  conveyances  executed  in  set- 
tlement and  compromise  of  dis])ules  will  be  construed  upon  the  basis  of  what  was 
known  to  the  parties  at  the  time  of  its  execution,  rather  than  upon  the  possibili- 
ties of  future  discovery.-^"*  In  construmg  such  mstruments,  certain  words  or  ex- 
pressions therein  contained  are  not  to  be  ignored,  but  must  be  given  a  meaning 
reasonable  and  consistent  with  other  parts  of  the  instruments.-^"^     In  the  case  of 


and  had  thereby  created  a  trust  for  Gra- 
Iiam's  benefit.  But  he  was  not  the  trustee. 
He  bore  the  simple  relation  to  him  of 
debtor,  and  he  had  the  right  to  make  the 
best  comproinise  with  him  he  could,  us- 
ing no  fraud  or  culpable  artifice  to  accom- 
plish the  result.  Each  party  to  such  a 
compromise  has  the  right  to  the  advan- 
tage which  his  superior  skill,  foresight  and 
knowledge  may  give  him.  The  business 
of  the  world  can  be  conducted  upon  no 
other  basis.  If  either  party  desires  infor- 
mation from  the  other,  he  must  ask  for  it; 
and  then  he  must  not  be  mislead  or  de- 
ceived by  answers  given.  These  views 
are  fully  sustained  by  the  case  of  Damb- 
mann  v.  Schulting,  75  N.  Y.  62,  and  the 
court  below  was  not  mistaken  in  holding 
that  that  case  was  a  controlling  authority 
for  the  decision  it  made.  The  principles  of 
law  laid  down  in  that  case  were  in  no  waj- 
impugned  or  questioned  when  the  case 
again  came  before  this  court,  in  85  N.  Y. 
623,  but  they  were  reaffirmed.'"  Cleve- 
land V.  Richardson.  132  U.  S.  .318,  33  L. 
Ed.  384,  followed  in  Hennessy  v.  Bacon, 
137  U.   S.  78.  34  L.   Ed.  605. 

32.  Necessity  for  consideration. — Eire 
Ins.  Ass'n  t-.  Wickham,  141  U.  S.  564.  35 
L.  Ed.  860. 

Prepayment  as  consideration. — While 
prepayment  of  part  of  a  claim  may  be  a 
good  consideration  for  the  release  of  the 
residue,  yet  this  is  subject  to  the  qualifi- 
cation thrit  nothing  can  be  treated  as  a 
consideration  that  is  not  intended  as  such 
by  the  parties.  Fire  Ins.  Ass'n  z'.  Wick- 
ham, 141  U.  S.  564,  35  L.  Ed.  860,  in  whi;:h 
case  it  was  held  that  the  right  of  an  in- 
surer to  delay  payment  for  a  certain  pe- 
riod from  the  time  the  proofs  of  loss  were 
furnished  was  a  stipulation  which  the  in- 
surer could  waive  at  pleasure,  and  if.  he 
exercise  this  option  and  agree  to  waive 
their  right  to  such  period,  a  prepayment 
by  the  insurer  could  not  be  regarded  as  a 
consideration  to  support  the  alleged  com- 
promise. See  the  titles  I\SUR.\NCE; 
PAYMENT. 

33.  Settlement  of  dispute  as  sufficient 
"onsideration. — Sec  Eire  Ins.  .Ass'n  t'. 
Wickham,  141  U.  S.  564,  35  L.  Ed.  860; 
Chicago,  etc..  T^  Co.  v.  Clark,  178  U.  S. 
353,  44  L.  Ed.  1009;  Northern  Liberty 
Market  Co.  t'.  Kelly,  113  U.  S.  199,  28  L. 
Ed.  948;  St.  Louis  v.  United  States,  92  U. 
S.  462,  23  L.  Ed.  731.     And  see  ante,  "Test 


as  to  Sufficiency  of  Controversy  to  Sustain 
Compromise."   I,   D,  2. 

"The  avoidance  of  the  risk  and  expense 
of  litigation  will  always  be  a  potential  mo- 
tive for  a  settlement."  Rude  v.  Westcott, 
130  U.  S.   152,  32    L.   Ed.  88S. 

Family  settlement  held  to  be  upon  suffi- 
cient consideration.— W^here  a  deed  was 
executed  by  an  aged  woman,  the  sole  sur- 
viving executrix  of  her  father,  with  power 
under  the  will  to  sell,  with  a  view  to  put 
an  end  to  a  long  family  litigation  in  which 
some  judgments  had  been  obtained,  and 
other  suits  were  then  existing,  and  who 
owned  the  whole  or  nearly  the  whole  of 
the  residuary  interest  of  the  estate:  and 
the  settlement  was  made  with  delibera- 
tion, and  under  advice  of  business  friends, 
and  the  consideration  of  the  deed  was  a 
sum  of  money  in  hand,  with  a  stipulation 
on  the  part  of  the  grantee,  that  he  would 
pay  over  any  surplus  which  the  lands 
might  yield  after  paying  all  reasonable  e.K- 
penses  and  legal  claims — this  deed  cannot 
be  set  aside  on  the  ground  of  fraud.  Gratz 
V    Cohen.   11    How.    1.    13    L.    Ed.   579. 

The  fact  that  the  testator  had  expressly 
shown  his  desire  to  disinherit  a  certain 
person  and  his  family  is  not  thwarted  by 
such  a  deed,  since  they  received  nothing 
as  heirs  or  devisees  but  merely  purchased 
for  a  valuable  consideration  what  any  per- 
son in  the  community  had  a  right  to  buy. 
Gratz  r.  Cohen,  11    How.   1.  13   L.    Ed.   579. 

34.  Agreement  construed  on  basis  of 
facts  known  at  time  of  execution. — Mon- 
tana, etc.,  Co.  V.  St.  Louis,  etc.,  Co.,  204  U. 
S  204,  51  L.  Ed.  444.  See,  generally,  the 
title  INTERPRETATION  AND  CON- 
STRUCTION. 

35.  To  be  construed  as  a  whole. — Mon- 
tana, etc..  Co.  7'.  St.  Louis,  etc..  Co.,  204 
U.   S.  204,  51   L.   Ed.   444. 

In  Montana,  etc.,  Co.  t'.  St.  Lonis. 
etc.,  Co..  204  U.  S.  204.  51  L.  Ed.  444.  a 
bond  and  deed  was  executed  in  pursuance 
of  an  agreement  to  compromise  adverse 
proceedings  between  two  mining  claims. 
The  bond  described  the  ground,  adding 
"together  with  all  the  minerals  therein 
contained."  The  deed  contained  the  same 
description,  followed  by  the  words  above 
quoted  and  also  the  words  "together  with 
all  the  dips,  spurs  and  angles,  and  also  all 
metals,  ores,  gold  and  silver-bearing  quartz 
rock  and  earth  therein,  and  all  the  ri.chts, 
privileges,  and  franchises  thereto  incident, 
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a  family  settlement,  it  is  proper  to  look  to  equitable  circumstances,  and  not  to  ex- 
pect all   such   technical    formalities  as   prevail   between    strangers  ■■'■ 

G.  Conclusiveness  and  Effect — 1.  In  Gknekal— Final  and  Conclusive 
as  to  Interested  Parties.  —  It  is  of  the  very  I'ssencc  of  coniiMomises  or  set- 
tlements entered  into  in  adjustment  of  disputes  that  the  contest  should  be 
closed,^'''  and  they  are  held  to  be  final  and  conclusive-^'^  as  to  the  interested  par- 
ties.39  When  j)arties  adjust  their  own  dispuk's  vohmlarily  and  understandingly, 
no  appeal  lies  to  the  courts  to  review  their   mutual   decision.''" 

Necessity  for  Actual  Compromise.  —  In  ordei  to  be  thus  conclusive,  how- 
ever, there  must  have  been  an  actual  com])r()mise  or  settlement  ;  and  not  merely 
negotiations  for  a  settlement,'''   or    facts  from   which  an  agreement  might  be  in- 


appended  or  appurtenant,  or  tlieicwitli 
usually  had  and  enjoyed;"  etc.  The  eon 
tention  of  the  defendant  in  error  was  that 
the  effect  of  the  compromise  followed  by 
the  bond  and  conveyance  was  simply  to 
locate  the  boundary  line  between  the  two 
claims,  leaving  all  subsurface  rights  to  be 
determined  by  the  ordinary  rules  The 
court  however  construed  the  agreement  as 
also  adjusting  the  subsurface  rights. 

36.  Equitable  circumstances  to  be  re- 
garded in  family  settlements. — Gratz  v. 
Cohen,  11  How.  1,  13  L.  Ed.  579. 

37.  Purpose  of  adjustment  is  to  close 
contest. — United  States  v.  Child,  12  Wall 
232,  20   L.   Ed.  360. 

"The  general  principle  applicable  to  set- 
tlements was  thus  expressed  by  Mr.  Jus- 
tice Clifford,  in  Eager  v.  Thomson,  1 
Black  80,  93,  17  L.  Ed.  41:  'Much  the 
largest  number  of  controversies  between 
business  men  are  ultimately  settled  by  the 
parties  themselves;  and  when  there  is  no 
unfairness,  and  all  the  facts  are  equally 
known  to  both  sides,  an  adjustment  by 
them  is  final  and  conclusive.  Oftentimes 
a  party  may  be  willing  to  yield  something 
for  the  sake  of  a  settlement;  and  if  he 
does  so  with  a  full  knowledge  of  the  cir- 
cumstances, he  cannot  at'firm  the  settle- 
ment, and  afterwards  maintain  a  suit  for 
that  which  he  voluntarily  surrendered.'  " 
Chicago,  etc..  R.  Co.  v.  Clark.  178  U.  S. 
353,    44    L.    Ed.    1099. 

38.  Final  and  conclusive. —  Mason  v. 
United  States,  17  Wall.  67.  22  L.  Ed.  564; 
Hager  v.  Thomson,  1  Black  80,  17  L.  Ed. 
41;  Baker  v.  Nachtrieb,  19  How.  126,  15  L. 
Ed.  528.  And  sec  Shipman  v.  District  of 
Columbia,  119  U.  S.   148,  30  L.  Ed.  337. 

39.  Conclusive  on  interested  parties— 
Oglesby  v.  Attrill,  105  U.  S.  605,  26  L.  Ed. 
1186. 

Effect  as  to  formal  parties. — A  widow, 
by  being  a  mere  formal  party  to  a  deed  or 
compromise  between  the  heirs-at-law  of 
a  decedent  and  his  residuary  devisees,  by 
which  a  specific  sum  is  given  to  the  for- 
mer and  the  residue  of  the  estate  to  the 
latter,  does  not  estop  herself  from  coming 
upon  the  estate  with  a  claim  for  separate 
moneys  of  hers,  received  by  her  husband 
to  invest  for  her,  but  which  he  did  not  so 
invest;  she  having  done  nothing  to  con- 
ceal her  claim  from  the  residuary  devisees, 
and  the  "residue"  which  the  heirs  surren- 


dered h.iving  lieen  a  residue  after  the 
prt)[)er  sell  lenient  of  the  estate.  Walker 
V.    Walker.   9    Wall.    743,    19    L.    Ed.    814. 

"It  is  urged  that  Mrs.  Walker  is  es- 
topix'd  from  setting  up  this  claim  because 
she  was  a  party  to  the  indenture  of  com- 
promise. But  if  St),  she  was  only  a  formal 
party  to  it,  received  nothing  under  it,  and 
was  not  concerned  with  the  residue  of  the 
estate,  which  it  proposed  to  adjust  only 
after  the  debts,  legacies,  and  liabilities 
were  paid.  Having  done  nothing  to  con- 
ceal her  claim,  nor  imposed  upon  the  par- 
ties lo  the  compromise  respecting  it,  she 
cannot  be  considered  as  having  waived 
her  right  to  prosecute  it."  Walker  v. 
Walker,  9  Wall.  743,  19  L.  Ed.  814.  See 
the  titles  HUSBAND  AND  WIFE;  SEP- 
ARATE ESTATE  OF  MARRIED 
WOMEN. 

Has  force  equal  to  authority  of  thing 
adjudged. — Under  the  Louisiana  Code  a 
compromise  has,  between  the  interested 
parties,  a  force  equal  to  the  authority  ot  a 
thing  adjudged.  It  cannot  be  attacked  on 
account  of  any  error  in  law  or  any  lesion. 
While  it  may,  by  a  direct  proceeding  in- 
stituted for  that  purpose,  be  rescinded  for 
fraud,  it  cannot,  any  more  than  any  other 
judgment,  be  attacked  collaterally.  Og- 
lesby V.  Attrill,  105  U.  S.  605.  26  L.  Ed. 
1186. 

40.  Courts  will  not  review  mutual  de- 
cision of  parties. — Sweeny  v.  United 
States,  17  Wall.  75,  78,  21  L.  Ed.  575; 
Savage  v.  United  States,  92  U.  S.  382,  23 
L.    Ed.    660. 

"Decisions  of  the  kind  by  this  court  are 
quite  numerous,  and  they  show  beyond  all 
doubt  that  parties  may  adjust  their  own 
controversies  in  their  own  waJ^  and  that 
when  they  do  so  voluntarily,  and  with  a  full 
knowledge  of  their  rights  and  all  the  cir- 
cumstances, no  appeal  lies  to  the  courts 
to  review  their  mutual  decision.  Courts 
cannot  make  contracts  for  parties;  and  if 
parties  understandingly  contract_  to  ad- 
just a  controversy  between  them  in  a  par- 
ticular way,  and  actually  execute  the  con- 
tract, they  are  both  bound  to  regard  the 
controversy  as  at  an  end."  Savage  'J. 
United  States.  92  U.  S.  382,  23  L.  Ed. 
660. 

41.  The  fact  that  negotiations  for  a  set- 
tlement have  been  entered  into,  will  not 
bar  the  defense  of  laches  when  one  party 
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ferred.'*-  A  covenenat,  under  seal,  to  come  to  a  settlement,  within  a  limited  time, 
and  to  pay  the  balance  which  might  be  found  due,  is  merely  collateral,  and  can- 
not be  pleaded  as  an  extinguishment  of  a  simple-contract  debt ;  the  period  within 
which  the  settlement  was  to  be  made  having  elapsed  before  the  commencement 
of  the  suit,  anfl  the  plea  not  averring  that  any  sucli  scltleniciU  had  been  niade.-*-^ 

Conclusiveness  of  Original  Settlement  Where  Arbitration  Fails. — See 
the  title  Arbitration  and  Award,  vol.  2,  p.  472. 

2.  As  Extinguishment  of  Cause  of  Action  and  Bar  to  Suhsequent  Suit. 
— A  valid  compromise  and  settlement  extinguishes  the  cause  of  action,^'*  and 
where  a  party  is  willing  to  yield  something  for  the  sake  of  a  settlement,  and  does 
so  with  a  full  knowledge  of  the  circumstances,  and  without  fraud  or  coercion,  he 
cannot  afterwards  maintain  a  suit  for  that  which  he  voluntarily  surrendered.^^ 
This  principle  applies,  not  only  in  the  case  of  controversies  between  individuals,^^ 


to  a  negotiation  does  not  encourage  such 
hopes,  promise  a  settlement,  or  conceed 
the  doubtfulness  of  his  own  claims,  nor 
recognize  the  claims  of  the  other  party. 
Mackall  v.  Casilear,  137  U.  S.  55G,  34  L. 
Ed.  776. 

"It  is  said,  however,  that  complainant 
had  been  engaged  in  negotiations  from 
time  to  time  with  Casilear,  orally  and  by 
mutual  correspondence  in  writing,  which 
complainant  hoped  would  result  in  a  set- 
tlement and  adjustment  of  their  dififer- 
ences  in  regard  to  the  property  held  by 
him;  but  the  bill  does  not  state  that 
Casilear  gave  any  encouragement  to  such 
hopes,  or  ever  promised  any  settlement 
or  adjustment,  or  ever  conceded  that  his 
purchase  was  in  any  respect  doubtful,  or 
ever  in  any  way  recognized  the  claims  of 
the  complainant.  Under  the  circumstances, 
we  entertain  no  doubt  that  the  demurrers 
were  properly  sustained  and  the  decree 
is  affirmed."  Mackall  v.  Casilear.  137  U. 
S.    556,    34    L.    Ed.    776. 

42.  Facts  from  which  agreement  might 
be  inferred  insufficient. — Swift,  etc.,  Co. 
V.  United  States,  111  U.  S.  22,  28  L.  Ed. 
341. 

43.  Covenant  to  come  to  settlement 
within  limited  time  as  extinguishment  of 
debt. — Baits  v.  Peters,  9  Wheat.  556,  6 
L.  Ed.  159.  See  the  titles  COVENANTS; 
DEBT,  THE  ACTION  OF. 

44.  Extinguishes  cause  of  action. — 
Dakota  County  v.  Glidden.  113  U.  S.  222, 
28   L.    Ed.   981. 

In  Mackall  v.  Casilear.  137  U.  S.  556,  34 
L.  Ed.  776,  the  complainant,  having  ac- 
cepted a  deed  from  his  father  completely 
condoning  the  causes  of  complaint  which 
he  alleges  he  had  against  him.  after  his 
father's  death,  sought  to  go  behind  that 
final  and  satisfactory  compromise,  because 
upon  some  ground,  outside  of  anything 
litigated  in  the  suit,  his  brothers  and  sis- 
ters succeeded  in  defeating  the  deed  in  a 
controversy  between  him  and  them.  It 
was   held,  that  he   could  not  do  this. 

In  Boffinger  v.  Tuyes,  120  U.  S.  _19S. 
30  L.  Ed.  649,  which  was  an  action  against 
sureties  on  an  appeal  bond,  the  court  said: 
"The  papers  in  evidence  established  a 
complete  accord  and  satisfaction  fully  per- 


formed, in  pur>uance  of  an  agreement  "tO 
extinguish  the  liability  of  the  defendants 
by  reason  of  the  original  decree,  and  so 
to  satisfy  the  obligation  of  the  bond  on 
which  they  are  sued.  The  right  of  the 
defendants  to  appeal  from  the  decree,  and 
the  fact  that  they  had  declared  their  m- 
tention  to  do  so,  created  such  a  dispute 
in  respect  to  their  liability  as  made  it  a 
proper  subject  of  compromise.  A  com- 
promise was  made  and  fully  performed  on 
their  part;  they  paid  the  money,  which 
was  received  in  payment  of  the  decree, 
and  took  no  appeal.  It  is  not  now  open 
to  the  plaintiffs  in  error  to  treat  this  pay- 
ment merely  as  a  credit  on  account  and 
hold  the  defendants  to  their  original  lia- 
bility. United  States  v.  Child,  12  Wall. 
232.  20  L.  Ed.  360;  Oglesby  v.  Attrill,  103 
U.  S.  605,  26  L.  Ed.  1186.  See  the  title 
APPEAL  AND  ERROR,  vol.  2,  p.  190. 

45.  As  bar  to  subsequent  suit. — Hager 
V.  Thomas,  1  Black  80,  17  L.  Ed.  41;  Ma- 
son V.  United  States,  17  Wall.  67,  22  Lj 
Ed.  564;  Sweeny  v.  United  States,  17  Wall. 
75,  21  L.  Ed.  575;  St.  Louis  v.  United 
States.  92  U.  S.  462,  23  L.  Ed.  731;  Phila- 
delphia, etc..  R.  Co.  V.  United  States,  105 
U.  S.  703,  26  L.  Ed.  454;  Murphy  v.  United 
States,  104  U.  S.  464,  26  L.  Ed.  833; 
Hemingway  v.  Stansell.  106  U.  S.  399,  27 
L.  Ed.  245;  Davis  v.  Key,  123  U.  S.  79,  il 
L,  Ed.  112.  See,  also.  United  States  v. 
Roselius,  15  How.  31,  34.  14  L.  Ed.  587; 
Wells  V.  Nickles,  104  U.  S.  444.  26  L.  Ed. 
825;  Nashville,  etc.,  R.  Co.  v.  United 
States,  113  U.  S.  261,  28  L.  Ed.  971;  Mer- 
rick V.  Giddings,  115  U.  S.  300,  29  L.  Ed. 
403;  Shipman  v.  District  of  Columbia,  119 
U.  S.  148,  30  L.  Ed.  337;  Campbell  v.  Dis- 
trict of  Columbia.  117  U.  S.  615,  29  L.  Ed. 
1007;  Boffinger  v.  Tuyes,  120  U.  S.  198,  205, 
30  L.  Ed.  699. 

46.  The  general  principle  applicable  to 
settlements  was  thus  expressed  by  Mr. 
Justice  Clifford,  in  Hager  v.  Thomson,  1 
Black  80,  93,  17  L.  Ed.  41:  "Much  the 
largest  number  of  controversies  between 
business  men  are  ultimately  settled  by  the 
parties  themselves;  and  when  there  is  no 
unfairness,  and  all  the  facts  are  equally 
known  to  both  sides,  an  adjustment  by 
them   is   final   and   conclusive.     Oftentimes 
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but  is  also  equally  applicable  to  the  settlement  of  claims  against  the  United  States,"*" 


a  party  maj-  be  willing  to  yield  something 
for  the  sake  of  a  settlement;  and  if  he 
does  so  with  a  full  knowledge  of  the  cir- 
cumstances, he  cannot  affirm  the  settle- 
ment, and  afterwards  maintain  a  suit  for 
that  which  he  voluntarily  surrendered." 
Chicago,  etc..  R.  Co.  v.  Clark,  178  U.  S. 
o53,   44   L.    Ed.   1099. 

Settlement  as  estopping  parties  to  set 
up  changes  in  original  contract. — In 
Idaho,  etc..  Land  Co.  v.  Bradbury.  132  U. 
S.  509,  33  L.  Ed.  433,  B.  contracted  with 
a  land  company  to  construct  at  a  certain 
price  a  ditch  of  certain  dimensions.  Cer- 
tain changes  in  the  dimensions  of  the 
ditch  were  made  by  the  direction  and 
with  the  consent  of  the  land  company  and 
the  work  when  completed  was  accepted 
by  the  land  company  and  the  parties 
came  to  a  settlement,  upon  which  it  was 
ascertained  and  agreed  that  there  was  due 
from  the  land  compau}-  to  B.  a  certam 
sum.  In  a  proceeding  by  B.  to  enforce 
his  lien  upon  the  ditch  and  the  adjoining 
land,  it  was  held  that  the  land  company 
could  not  show  by  way  of  defense  the 
changes  in  the  dimensions  of  the  ditch 
from  those  prescribed  in  the  original  con- 
tract. 

Conclusiveness  of  decree  based  on  com- 
promise.— A  decree  in  equity,  by  consent 
of  parties,  and  upon  a  compromise  be- 
tween them,  is  a  bar  to  a  subsequent  suit 
upon  a  claim  therein  set  forth  as  among 
the  matters  compromised  and  settled,  al- 
though not  in  fact  litigated  in  the  suit  in 
which  the  decree  was  rendered.  Nash- 
ville, etc.,  R.  Co.  V.  United  States,  113  U. 
S.  261.  28  L.  Ed.  971.  See  the  title 
FORMER  ADJUDICATION  OR  RES 
ADJUDTCATA. 

47.  Conclusiveness  of  compromise  of 
claims  against  United  States. — A  party 
having  claims  against  the  United  States 
for  labor  or  service,  or  for  personal  prop- 
erty or  materials  furnished,  which  are  dis- 
puted by  the  officers  authorized  to  adjust 
the  same,  may  compromise  the  claim,  and 
may  accept  paj-ment  in  a  different  m>.'- 
dium  from  that  promised,  or  maj-  accept 
a  smaller  sum  than  that  claimed;  and 
where  it  appears  that  the  claimant  volun- 
tarilj'  entered  into  a  compromise,  and  ac- 
cepted payment  in  full  in  a  different  me- 
dium from  that  promised,  or  accepted  a 
smaller  sum  than  that  claimed,  and  ex- 
ecuted a  discharge  in  full  for  the  w^hole 
claim,  or  voluntarily  suri-endered  to  the 
proper  officer  the  evidence  of  the  claim 
for  cancellation,  he  cannot  subsequently 
sue  the  United  States,  and  recover  in  a 
court  of  claims  for  anv  part  of  the  claim 
voluntarilv  relinquished  in  the  comoro- 
mise.  United  States  v.  Child.  13  Wall. 
232.  244.  20  T,.  Ed.  360;  United  States  :'. 
Justice,  14  Wall.  535.  549,  20  L.  .Ed.  753; 
United  States  v.  Clvde,  13  Wall.  35,  20  L. 
Ed.  479;  Sweeny  v.  United  States.  17  Wall. 


75,  77,  21  L.  Ed.  575;  Mason  v.  United 
States,  17  Wall.  67,  22  L.  Ed.  564;  United 
States  V.  Shrewsbury,  23  Wall.  508.  23  E. 
Ed.  78;  Piatt  v.  United  States,  22  Wall. 
496,  22  L.  Ed.  858;  United  States  v. 
Adams,  7  Wall.  463,  19  L.  Ed.  249;  United 
States  z'.  Adams,  9  Wall.  554,  19  L.  Ed. 
584;  United  States  v.  Roselius,  15  How. 
31,  34.  14  L.  Ed.  587;  Savage  v.  United 
States,  92  U.  S.  382,  23  L.  Ed.  660;  United 
States  r.  Martin,  94  U.  S.  400,  24  L.  Ed. 
128;  Baird  v.  United  States,  96  U.  S.  430. 
24  L.  Ed.  703;  Murphy  v.  United  States, 
104  U.  S.  464,  26  L.  Ed.  833;  Pray  %:. 
United  States,  106  U.  S.  594,  27  L.  Ed.  265; 
United  States  v.  Morgan,  154  U.  S.  56"). 
19  L.  Ed.  256;  De  Arnaud  v.  United  States, 
151  U.  S.  483.  38  L.  Ed.  244;  Pacific  Rail 
road  V.  United  States,  158  U.  S.  118,  122, 
39  L.  Ed.  918;  United  States  v.  Garlinger, 
169  U.  S.  316,  322,  42  L.Ed.  764. 

Generally,  as  to  claims  against  the 
United  States,  see  the  title  UNITED 
STATES. 

"It  is  of  no  avail  to  urge  that  the  cou^-t 
of  claims  has  found  that  the  whole  claim 
was  just  and  ought  to  be  paid.  After  the 
compromise,  that  question  was  no  longer 
open  to  inquiry.  It  is  of  the  very  essence 
of  such  adjustments  of  disputed  rights  that 
the  contest  shall  be  closed;  and  whatever 
consideration  might  be  given  the  finding 
of  the  court  of  claims  on  that  subject  in 
another  department  of  the  government, 
this  department,  w-hich  sits  to  administer 
tlie  law,  must  be  governed  by  its  recog- 
nized principles."  United  States  v.  Child. 
12  Wall.  232,  20  L.   Ed.  360. 

Receiving  payment  of  a  sum  of  money 
for  a  disputed  claim  against  the  govern- 
ment and  giving  a  receipt  in  full  therefor, 
will,  in  the  absence  of  proof  of  any  mis- 
take, be  deemed  a  satisfaction  of  the  claim. 
United  States  v.  Clyde,  13  Wall.  35,  20 
L.  Ed  479.  See  the  title  ACCORD  AND 
SATISFACTION,  vol.  1,  p.  69. 

"Nothing  could  be  fraught  with  worse 
consequences  as  regards  confirmations  by 
congress,  or  by  commissioners  acting  by 
its  authority,  than  to  hold,  that  when  a 
doubtful  claim  was  confirmed  on  certaui 
terms,  and  the  claimant  accepted  these 
terms,  and  took  the  full  benefit  of  the  con- 
firmation, that  still  he  could  come  into 
the  courts  of  justice  and  enforce  his  en- 
tire claim  for  the  deductions  made  by  con- 
press,  as  if  no  adjustment  had  been  made. 
Such  cases  must  stand  on  the  footing  of 
compromise,  and  all  equities  existing 
when  the  compromise  was  made,  and  not 
provided  for  by  it.  must  be  deemed  to 
have  been  abandoned."  Catron,  J.,  in 
United  States  v.  Roselius,  15  How.  31, 
34.   14   L.  Ed.   587. 

In    Murphy  v.  United   States,   104   U.   S. 
464,  26  L.   Ed.  833.  IM.  entered  into  a  con 
tract    with    the    United    States    for    doing 
certain  work  and  was  paid  at  the  contract 
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price  for  all  the  work  which  he  per- 
formed. He  subsequently  presented  to 
the  navy  department  a  claim  for  dam- 
ages suffered  by  reason  of  certain  alleged 
violation  of  the  contract,  and  for  extra 
work.  The  department  adopted  a  basis 
of  adjustment,  to  which  he  had  agreed; 
and  there  was  paid  to  him  a  certain  sum, 
which,  upon  full  information  as  to  the 
principles  upon  which  it  was  awarded,  he 
accepted  and^gave  a  receipt  in  full.  Upon 
a  subsequent  suit  for  the  same  claim,  u 
was  held  that  the  acceptance  by  the 
claimant  without  objection.  of  the 
amount  allowed  by  the  secretary  of  the 
navy,  in  his  adjustment  of  the  account 
presented  to  him,  was  equivalent  to  a 
final  settlement  and  compromise  of  all 
the  items  of  the  claim  included  in  that 
account. 

The  act  of  congress  of  June  2."),  1863 
(15  Stat.  77),  declaring  that  eight  hours 
shall  constitute  a  day's  work  for  all  la- 
borers, workmen,  and  mechanics  em- 
ployed by  or  on  behalf  of  the  govern- 
ment of  the  United  S^aVe-:,  i^  m  the  nature 
of  a  direction  by  the  government  to  its 
agents.  It  is  not  a  .:■  nf^rnc:  between  the 
government  and  its  laborers,  that  eight 
hours  shall  constitute  a  day's  work.  It 
neither  prevents  the  government  from 
making  agreements  with  them,  by  whictv 
their  labor  may  be  more  or  less  than  eight 
hours  a  day,  nor  does  it  prescribe  the 
amount  of  compensation  for  that  or  any 
other  number  of  hours'  labor.  Where, 
therefore,  a  laborer,  in  the  habit  of  work- 
ing for  the  government  twelve  hours  a 
day,  for  $2. .50  a  day,  is  informed  by  the 
proper  authority  that,  if  he  remains  in 
the  service  at  that  compensation,  he  must 
continue  to  work  twelve  hours  a  day,  and 
he  does  so  continue,  and  is  paid  accord- 
ingly, he  cannot  afterwards  recover  for 
the  additional  time  over  eight  hours  as 
a  day's  labor.  An  allowance  by  the  gov- 
ernment, upon  the  application  of  the  la- 
borer, of  a  sum  for  the  excess  of  timr  "\-.  r 
eight  hours  per  day,  is,  when  accepted  by 
him  in  full  of  the  account,  a  bar  to  any 
further  claim.  United  States  v.  Martin, 
94  U.   S.  400,  24  L.  Ed.  128. 

The  United  States  offered  to  A.  an  or- 
der for  .'50,000  muskets  on  certain  terms 
specified,  with  an  agreement  that  100,000 
would  be  received  if  delivered  within  a 
time  named.  A.  accepted  the  offer,  and 
laid  out  a  large  sum  of  money  in  getting 
his  works  in  condition  to  execute  the  or- 
der, and  thus  and  otherwise  was  able  and 
ready  to  execute  it.  Sub.«iequently  to  this 
the  War  Department  appointed  a  com- 
mission to  adjust  all  contracts,  orders,  and 
claims  on  the  department  in  respect  to 
arms,  its  decision  to  be  final  and  con- 
clusive as  respected  the  department,  as  to 
the  validity,  execution,  and  sums  due  or 
to  become  due  upon  such  contracts;  and 
invited  all  persons  interested  in  such  or- 
ders to  appear  before  it  and  be  heard  re- 
specting their  claims.  Whether  A.  came 
3  U  S  Enc— 63 


before  it  did  not  appear.  The  commis- 
sion, however,  did.  without  his  consent 
and  against  his  remonstrance,  pass  on  his 
case,  and  reported  that  the  order  to  him 
be  confirmed  to  the  extent  of  30.000 
muskets,  upon  condition  that  he  should 
execute  a  bond  with  sureties  for  the  per- 
formance of  the  contract  as  thus  modified, 
and  upon  his  failure  to  execute  such  bond 
that  the  original  order  should  be  held  null. 
The  bond  being  prepared  and  sent  to  him 
by  the  department  he  executed  it.  Held, 
that  such  execution  was  his  voluntary  act; 
and  that  the  original  contract  for  the 
100,000  muskets  was  thus  changed  and 
modified.  Mason  v.  United  States,  17 
Wall.   07,  22   L.    Ed.   564. 

"Parties  are  bound  to  good  faith  in  their 
dealings  with  the  United  States  as  well  as 
with  individuals,  and  the  court  is  of  the 
o]Mnion  that  no  party  in  such  a  case  could 
be  justified,  after  accepting  such  a  com- 
promise and  executing  such  discharge,  in 
claiming  damages  for  a  breach  of  the 
prior  contract  which  had  been  voluntarily 
modified  and  surrendered,  unless  the  new 
contract  was  accepted  under  protest  or 
with  notice  that  damages  would  be  claimed 
for  the  refusal  of  the  I'nited  States  to  al- 
low the  claimant  to  fulfill  the  contract 
which  was  modified  in  the  new  arrange- 
ment. It  is  contended  by  the  appellant 
that  the  case  is  different  in  principle  from 
the  case  of  United  States  z>.  Adams,  and 
the  other  cases  of  a  corresponding  char- 
acter decided  by  this  court,  and  the  court 
is  inclined  to  the  same  opinion,  as  it  is  a 
plain  case  of  voluntary  adjustment  be- 
tween the  parties,  which  all  courts  hold  is 
final  and  conclusive.  None  of  those  cases 
proceed  upon  the  ground  that  such  a  com- 
mission possessed  any  judicial  power  to 
bind  the  parties  by  their  decision,  or  to 
give  the  decision  any  conclusive  effect. 
Nor  can  such  a  commission  compel  a 
claimant  to  appear  before  them  and  liti- 
gate his  claim,  but  if  he  does  appear  and 
prosecute  it,  or  subsequently  accepts  the 
terms  awarded  as  a  final  settlement  of  the 
contro\ersv,  without  protest,  he  must  be 
understood  as  ha\ing  precluded  himself 
from  further  litigation."  Mason  <•.  Unite! 
States.   17  Wall.  67.  22   L.  Ed    .564. 

Where,  under  a  contract  entered  into 
between  the  government  and  a  transporter 
of  military  stores,  in  the  wilds  of  the 
west,  it  was  provided  that  a  board  of  sur- 
vey, composed  of  military  officers,  should, 
on  the  arrival  of  the  stores  at  their  place 
of  delivery,  examine  the  quantity  and  con- 
dition of  the  stores  transported,  and  "in 
case  of  loss,  deficiency,  or  damage,  in- 
vestigate the  facts  and  report  the  ap- 
parent causes,  assess  the  amount  of  loss 
and  injury,  and  state  whether  it  was  at- 
tributable to  neglect  or  want  of  care  on 
the  part  of  the  contractor  or  to  causes  be- 
yond his  control."  a  copv  of  which,  said 
the  contract,  "shall  be  furnished  to  the 
contractor,  shall  be  attached  to  the  bill 
of    lading,    and    shall    conclude    the    pay- 
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and     to     cases     where     the     claim     is      against     a      state'*  ^     or     a     municipal- 


ments  to  be  made,"'  held,  that  a  report 
which  did  not  report  investigation  of  facts 
and  the  apparent  causes,  nor  staie 
whether  the  loss  was  attributable  to  neg- 
lect or  the  want  of  care  on  the  part  of  the 
contractor  or  to  causes  bej-ond  his  con- 
trol, but  which  merely  on  its  face  found 
the  deficiency  and  charged  it  accordingly 
would  be  supported;  the  contractor  not 
having  at  the  time  objected  either  as  to 
the  form  or  the  substance  of  the  report, 
when  it  was  made;  and  objecting  only 
when  he  came  and  got  his  money;  when 
witnesses  were  scattered  and  gone,  and 
most  of  them  difficult  if  not  impossible 
to  be  found;  and  then  notifying  to  the 
quartermaster  nothing  more  definite  than 
that  he,  the  contractor,  would  claim  a 
readjustment  and  full  damages.  United 
States  v.  Shrewsbury,  23  Wall.  508.  23  L. 
Ed.   78. 

"It  does  not  appear  that  the  contractor 
objected  either  as  to  form  or  substance 
when  the  reports  were  made,  nor  that  he 
disclosed  any  objection,  subsequently  un- 
til the  time  of  paj-ment.  Xor  did  his  ob- 
jections then  assume  a  definite  shape.  He 
notified  the  quartermaster  that  he  should 
claim  'a  readjustment  and  full  payment.' 
The  reasons  and  grounds  of  the  claim 
were  not  stated.  The  payments  were 
made  at  a  distant  point  and  after  the 
lapse  of  several  months.  The  witnesses 
were  then  scattered  and  gone.  Most  of 
thein  doubtless  were  difficult  if  not  im- 
possible to  be  found.  As  the  contractor 
was  silent  when  he  should  have  spoken, 
he  cannot  be  permitted  to  speak  at  the 
later  period,  in  the  altered  condition  of 
things,  which  then  existed,  as  regards  the 
other  party.  He  must  be  held  to  have 
waived  any  exception  which  he  might 
have  taken  at  the  proper  time,  and  to 
have  been,  when  the  payments  were  made, 
finally  concluded."'  United  States  v. 
Shrewsbury,  23  Wall.  oOS.  23   L.    Ed.   78. 

Appropriation  must  be  for  less  than 
amcunt  claimed  and  must  purport  to  be 
in  full  payment  of  demand. — Where  a 
contractor  has  large  claims  on  different 
accounts  against  the  United  States,  and 
the  United  States  have  a  counter  claim 
of  fixed  though  of  much  less  amount 
against  him,  and  arrest  him  and  put  him 
in  jail,  and  then  by  an  act  passed  for  his 
relief  direct  the  accounting  officers  of  the 
government  to  '"settle"  his  accounts  on 
just  and  equitable  principles,  giving  all 
due  weight  and  consideration  to  certain 
settlements  and  allowances  already  made, 
and  to  certain  assurances  and  decisions  of 
one  of  the  executive  departments  which 
the  party  alleged  to  have  beer  made  to 
him,  "provided  that  the  sum  allowed  un- 
der the  said  assurances  shall  not  exceed 
the  amount  claimed  by  the  United  States 
and  for  which  suits  have  been  com- 
menced;" a  settlement  by  the  accounting 
officers    and   a   reception   by   the   party   of 


the  amount  fixed  will  not,  m  the  absence 
of  words  to  show  that  it  is  meant  as  a 
payment  in  full,  prevent  his  recovermg 
any  further  balance  due,  and  which  the 
proviso  above  quoted  prevented  the  ac- 
counting officers  of  the  government  from 
allowing.  Piatt  v.  United  States.  22  Wail. 
496,  22  L.  Ed.  858,  distinguishing  United 
States  V.  Child.  12  Wall.  232,  20  L.  Ed. 
360;  United  States  v.  Justice,  14  Wall. 
535,  20  L.  Ed.  753;  Mason  v.  United 
States,    17   W^all.   67,    70,   22   L.    Ed.    564. 

"In  the  case  before  the  court  no  ap- 
propriation whatever  was  made  in  favor 
of  the  claimant.  Where  the  claim  is  dis- 
puted and  an  appropriation  is  made  in 
favor  of  the  claimant  for  an  amount  less 
than  the  amount  claimed,  and  appropria- 
tion purports  to  be  in  full  pajment  of  the 
demand,  the  rule  may  be  different,  but  it 
is  sufficient  to  say  in  response  to  those 
authorities  that  nothing  was  appropriated 
in  this  case,  and  the  accounting  officers  of 
the  treasury  were  forbidden  to  allow  any- 
thing beyond  what  was  involved  in  the 
pending  suit  against  the  claimant."  Piatt 
V.  United  States,  22  Wall.  496,  22  L.  Ed. 
858.  See  the  titles  PAYMENT;  UNITED 
STATES. 

Effect  of  acceptance  of  amount  allowed 
with  announcement  that  claimant  will  not 
be  concluded  and  suit  for  balance. — 
Where  a  party  with  whom  a  settlement  of 
accounts  has  been  made  by  the  govern- 
ment, though  announcing  that  he  would 
not  be  concluded  thereby,  and  protesting 
that  the  allowance  is  insufficient,  receives 
the  same,  and  brings  suit  to  recover  the 
balance  claimed,  the  government  is  not 
bound  by  the  settlement,  but  for  any 
monej-s  improperly  paid  him  in  pursuance 
thereof  is  entitled  to  judgment.  Mc- 
Elrath  z'.  United  States,  102  U.  S.  426, 
26    L.    Ed.    189. 

48.  Compromise  of  claim  against  a 
state  as  barring  action  against  agents  of 
state. — Tn  ^Merrick  c'.  Giddings,  115  U.  S. 
300,  29  L.  Ed.  403,  the  state  of  Texas  had 
employed  certain  attorneys  to  conduct, 
and  they  did  conduct  legal  proceedings 
to  recover  for  the  state  certain  bonds,  etc., 
under  an  agreement  to  pay  as  compensa- 
tion 20  per  cent,  of  the  amount  recovered. 
Subsequently  the  state  employed  certain 
persons  as  agents  to  aid  in  recovering  the 
bonds,  such  persons  also  to  be  paid  a 
certain  per  cent,  of  the  amounts  recov- 
ered by  compromise  or  suit,  such  per  cent, 
to  include  all  costs,  expenses  and  at- 
torneys' fees.  This  contract  as  to  com- 
pensation of  the  agents  was  afterwards 
modified  as  to  contracts  already  made 
with  other  attorneys  as  to  contingent  fees. 
Of  the  original  contract  as  to  compensa- 
tion of  these  agents,  and  also  of  its 
modification,  the  original  attorneys  were 
ignorant.  The  agents  agreed  with  these 
attorneys  to  retain  any  funds  collected 
until   such   attorneys'    fees    might   be   paid 
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ity.'*^  So,  a  compromise  with  the  government  is,  when  pleaded,  a  com- 
plete defense  against  prosecutions  for  the  recovery  of  a  penalty  for  the 
same  ofifense.^*^ 

3.  As  Abandonment  of  Existing  Equities  Not  Provided  i-or. — All  equi- 
ties existing  when  a  compromise  was  made,  and  not  provided  for  by  it,  must  be 
deemed  to  have  been  abandoned.^ ^ 

4.  Effect  as  Admission  of  Amount  of  Debt  or  Basis  of  Recovery. While' 

it  has  been  said  that  a  compromise  proposed  or  accepted  is  not  evidence  of  an 
admission  of  the  amount  of  the  debt,'^^  yg^  {^  i-,as  been  held  that  after  a  reference 
and  report  by  a  master,  the  court,  in  rendering  its  final  decree,  may,  after  the 
same  has  been  examined  and  approved,  receive  an  agreement  of  compromise  en- 
tered into  before  the  suit  was  begun,  as  evidence  that  the  full  amount  should  be 
allowed,  although  such  agreement  was  not  set  forth  and  relied  on  in  the  plead- 
ings.^^ 


before  the  surrender  of  such  fund  to  the 
state;  but,  after  collecting  $300,000  they 
paid  over  the  same  to  the  state  at  the  re- 
quirement of  the  governor,  except  the  sum 
of  $,'^9,240.  Of  this  sum  the  governor  al- 
lowed the  agents  $31,240,  leaving  for  the 
attorneys  only  the  sum  of  $8,000.  The 
attorneys  were  notified  by  the  governor 
that  unless  they  accepted  such  sum  of 
$8,000  under  a  receipt  in  full  for  all 
services  rendered  by  them  to  the  state,  he 
would  pay  such  sum  into  the  treasury  and 
leave  the  matter  to  the  legislature.  The 
attorneys,  in  a  letter  to  the  governor, 
while  protesting  against  the  injustice  done 
them  by  limiting  the  amount  of  their  com- 
pensation to  $8,000,  inclosed  a  receipt  for 
that  sum,  acknowledging  the  same  to  be 
in  full  for  all  demands  against  the  state. 
It  was  held  that  by  this  settlement  of 
their  claim  the  attorneys  were  precluded 
from  making  any  further  claim  upon  the 
fund  which  came  into  the  hands  of  the 
agents  of  the  state,  and  were  conse- 
quently precluded  from  recovering  dam- 
ages from  such  agents  by  reason  of  their 
having  surrendered  the  fund  in  advance 
of  the  payment  of  the  stipulated  at- 
torneys' fees. 

49.  Subcontractor  with  municipality 
concluded  by  contract  and  allowance  of 
claims  for  extra  work. — In  Campbell  v. 
District  of  Columbia,  117  U.  S.  615,  29  L. 
Ed.  1007,  a  partnership  contracted  with 
the  District  of  Columbia  for  construction 
of  a  water  main.  Such  contract  provided 
that  no  claims  for  extra  work  should  be 
made  unless  the  same  should  be  done  in 
pursuance  of  a  written  order  from  the  en- 
gineer in  charge.  The  firm  afterwards  au- 
thorized C.  to  carry  out  the  contract  and 
receive  payment  for  the  same,  and  noti- 
fied the  superintendent  in  charge  of  the 
construction  on  the  part  of  the  district, 
and  received  his  consent  thereto.  The 
work  was  actually  performed  by  C,  who 
at  the  close  of  his  work  made  a  claim  for 
extra  work,  of  which  he  was  only  allowed 
a  portion.  On  receipt  of  the  last  install- 
ment of  this  allowance  for  extra  work  he 
gave  a  receipt  in  full  settlement  of  the 
claim.  It  was  held  that  C.  was  bound  by 
the  terms  of  the  contract  originally  made 
with  the   firm,  and   that   his  acceptance   of 


the  allowance  made  for  all  his  claims  for 
extra  work,  operated  as  a  complete  dis- 
charge of  the  district  fom  all  further  lia- 
bility to  him  on  that  account. 

50.  Compromise  with  government  as  bar 
to  recovery  of  penalty.— United  States 
V.   Chouteau,   102  U.   S.  (503.  20  L.   Ed.  246. 

Compromise  with  principal  as  barring 
recovery  against  sureties  on  bond. — .An 
action  was  brought  on  the  bond  of  a  dis- 
tiller against  the  principal  and  sureties. 
The  distiller  had  omitted  to  make,  in  a 
book  he  was  required  by  law  to  keep,  a 
true  and  exact  entry  of  the  kind  and  quan- 
tity of  materials  used  by  him  in  the  pro- 
duction of  distilled  spirits.  By  this  omis- 
sion he  was  enabled  to  defraud  and  did 
defraud  the  United  States.  He  afterwards 
effected  a  full  and  complete  compromise 
with  the  government,  under  the  sanction 
of  an  act  of  congress,  by  paying  the  gov- 
ernment a  specific  sum  of  money.  It 
was  held  that  he  had  been  punished  in  the 
amount  paid  upon  the  settlement  for  the 
offense  with  which  he  was  charged  and 
that  this  should  end  the  action  against  the 
principal  and  sureties,  to  recover  the  pen- 
alty provided  for  in  the  bond.  United 
States  V.  Chouteau.  102  U.  S.  603,  611,  26 
L.  Ed.  246.  See  the  titles  DISMISSAL. 
DISCONTINUANCE  AND  NONSUIT- 
INDICTMENTS.  INFORM.ATIONS 
AND  COMPLAINTS;  REVENUP, 
LAWS. 

Compromise  with  trespassers  on 
public  lands. — Where,  by  the  instruc- 
tions from  the  land  office,  United  States 
land  officers  compromise  with  parties 
committing  a  trespass  on  public  land  by 
cutting  timber  thereon,  such  compromise, 
when  its  terms  are  complied  with  is  bind- 
ing on  the  United  States.  Wells  v. 
Nickles.  104  U.  S.  444,  26  L.  Ed.  825. 

51.  Abandonment  of  existing  equities. — 
United  States  v.  Roselius,  15  How.  31,  34, 
14    L.    Ed.    587. 

52.  Does   not  admit   amount   of  debt. — 

Insurance    Co.    v.    Weides,    14    Wall.    37.1, 
381,   20    L.    Ed.    894. 

53.  Agreement  as  basis  of  decree.^ 
O'Reilly  v.  Edrington,  131  U.  S.  appx. 
clxxvii,  25  L.   Ed.   1009. 

"The   principal   objection    to   the    decree 
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H.  Duties  and  Rights  of  Parties  under  Agreement — 1.  Performance;  of 
Conditions  Essential  to  Discharge  oe  Origixal  Demand. — A  party  who 
seeks  to  avail  himself  of  the  conditions  of  a  compromise  binding  him  to  the  per- 
formance of  certain  acts,  in  order  to  discharge  the  original  demand,  must  first 
show  performance  on  his  part  -^^  and  an  agreement  of  compromise  never  carried 


below  is  tliat  it  was  made  on  the  basis  of 
an  agreement  of  compromise  entered  info 
before  the  suit  was  begun,  when  that 
agreement  was  not  set  forth  and  reHed 
on  in  the  pleadings.  The  case  brought  up 
bv  the  appeal  is  that  made  by  the  cross 
bill,  where  all  the  several  items  of  tax 
claim  are  set  out,  showing  what  were  for 
taxes  paid  and  what  for  purchases  at  tax 
sales.  In  the  answer  no  objection  was 
made  because  the  claim  included  the  taxes 
on  the  whole  property,  or  because  those 
for  1870  were  paid  before  a  sale.  All 
O'Reilly  required  was  proof  of  amounts, 
and  that  being  made  the  right  to  the  re- 
lief asked  was  conceded.  No  exception 
was  taken  to  the  amounts  as  reported  by 
the  master.  The  questions  as  to  liability 
for  the  taxes  of  1870,  and  for  the  full 
amounts  paid,  rather  than  two-thirds, 
were  first  raised  at  the  hearing  on  the 
reference.  When  those  questions  came 
to  be  considered  by  the  court,  the  agree- 
ment of  compromise,  after  having  been 
examined  and  approved,  was  received  as 
evidence  that  the  full  amount  should  be 
allowed.  While  the  agreement  was  not 
directly  sued  on,  the  amount  it  called  for 
was  claimed  in  the  cross  bill.  No  defense 
was  set  up  in  the  answer  inconsistent 
with  what  had  been  agreed  to,  and,  as  the 
agreement  has  been  perfected  by  the  ap- 
proval of  the  court,  we  see  no  reason  why 
it  may  not  be  used  in  evidence  to  show 
that,  for  a  valuable  consideration,  the  as- 
signee has  waived  the  objections  he  now 
makes  to  the  amount  of  the  recovery." 
O'Reilly  V.  Edrington.  131  U.  S.  appx. 
Ixxvii  2.5  L.  Ed.  1009.  v^ce  the  title  EVI- 
DENCE. 

54.  Performance  necessary  to  discharge 
original  demand.— P.mwn  v.  Spofford.  95 
U.    S.    474,   24    L.    Ed.    508. 

Revival  of  original  judgment  on  non- 
compliance.— Where  a  controverted  case 
was,  by  agreement  of  the  parties,  entered 
settied.  and  the  terms  of  settlement  were 
that  the  debtor  should  pay  by  a  limited 
day,'  and  the  creditor  agreed  to  receive  a 
less  sum  than  that  for  which  he  had  ob- 
tained a  judgment;  and  the  debtor  failed 
to  pay  on  the  day  limited,  the  original 
judgment  became  revived  in  full  force. 
Early  v.  Rogers,  16  How.  509,  14  L.  Ed. 
1074. 

"Parties  may,  doubtless,  adjust  their 
controversies;  and.  where  they  do  so  in 
good  faith  and  understandingly,  courts  of 
justice  will  uphold  the  adjustment,  unless 
it  violates  the  rules  of  law  applicable  1o 
the  transaction.  Suppose  that  is  so,  still 
it    is    clear    the    alleged    compromise    was 


never  carried  into  effect.  What  was  pro- 
posed is  that  the  notes  were  to  be  de- 
livered up  upon  the  payment  of  a  pre- 
scribed amount  at  the  time  and  in  the 
manner  set  forth  in  the  agreement;  but 
nothing  was  ever  paid  or  tendered,  nor 
was  anything  ever  done  in  fulfillment  of 
the  agreement.  Instead  of  that,  the  evi- 
dence shows  that  the  defendants  never 
made  any  attempt  to  make  the  payments; 
and  the  court  instructed  the  jury,  that,  if 
they  found  that  the  agreement  of  com- 
promise was  never  carried  out  bj'  the  de- 
fendants, it  constitutes  no  defense  to  the. 
action;  that  such  a  compromise  can  only 
be  made  available  to  the  defendants  as  a 
defense  by  proving  that  the  sums  agreed 
to  be  paid  in  discharge  were  paid  or  ten- 
dered as  stipulated.  Formal  exceptions 
were  taken  to  those  instructions,  and  they 
are  the  basis  of  the  errors  alleged  in  the 
fourth  and  fifth  assignments.  Sufficient 
appears  to  show  that  the  indebtedness  of 
the  defendants  amounted  to  the  sum  of 
$13,603.96,  and  that  the  plaintiffs  agreed 
to  accept  $10,000  as  a  compromise,  'upon 
the  payments  being  made  at  the  times 
stated,'  from  which  it  is  evident  that 
nothing  short  of  the  fulfillment  of  thit 
agreement  would  discharge  the  original 
demand,  and  that  such  a  compromise  to 
be  available  must  be  performed.  2  Pars. 
Contr.  (6th  Ed.)  686;  2  Story,  Contr.  (5th 
Ed.)  537;  Chitty,  Contr.  '(lOth  Ed.)  693. 
Agreements  unperformed  cannot  be 
pleaded  as  accord  and  satisfaction.  United 
States  V.  Clark,  Hempst.  317.  Where  a 
creditor  agreed  to  satisfy  a  judgment  for 
a  less  SUIT!  than  the  amount  recovered,  if 
paid  by  a  day  certain,  and  the  debtor 
failed  to  make  the  payment,  it  was  held 
that  the  creditor  might  enforce  the  judg- 
ment for  the  full  amount.  Early  v.  Rogers, 
16  How.  599,  14  L.  Ed.  1074.  Performance 
of  the  agreement  by  the  judgment  debtor, 
it  was  held  in  that  case,  was  a  condition 
precedent  to  the  proposed  reduction  of 
the  judgment;  and  the  court  said,  we  think 
the  district  judge  interpreted  the  agree- 
ment of  the  parties  and  the  judgment  cor- 
rectly, as  the  parties  made  the  reduction 
dependent  on  a  condition  which  has  not 
been  fulfilled.  Where  an  arrangement  was 
made  for  the  discharge  of  certain  notes, 
but  the  arrangement  failed  because  one 
of  the  debtors  disagreed  to  the  terms  of 
the  composition,  the  court  decided  that 
the  debt  stood  revived,  and  that  judg- 
ment was  properly  rendered  for  the  whole 
amount.  Clark  v.  Bowen.  22  How.  270, 
16  L.  Ed.  337;  Addison.  Contr.  (6th  Ed.) 
996."  Brown  v.  Spofford,  95  U.  S.  474,  24 
L.    Ed.    508. 


COMPROMISE  AND  SETTLEMENT. 


997 


out  by  the  defendant  constitutes  no  defense  to  an  action  on  the  original  demand.^s 

2.    Rights  and  Remedies  on  Breach  or  Repudiation  of  Ag.jeemext a. 

Suit  on  Original  Demand. — One  having  a  demand  against  another,  and  having 
entered  into  a  compromise  with  the  latter,  a  compliance  with  the  terms  of  whicii 
will  discharge  the  original  demand,  may,  upon  nonperformance  by  the  other 
party  of  the  conditions  of  the  compromise,  sue  on  the  original  demand.''*^ 
,  b.  Enforcement  of  Agreement. — In  General. — As  has  been  seen,  courts  of 
justice  will  uphold  agreements  of  compromise  made  in  good  faith  and  understand- 
ingly,  unless  they  violate  the  rules  of  law  applicable  to  the  transaction.''"  It  is 
the  duty  of  a  court  of  equity  to  uphold  such  agreements,  to  protect  and  enforce 
the  rights  of  both  parties  under  them,  and  to  carry  them  out  so  far  as  the  facts 
which  subsequently  occur,  and  the  settled  principles  of  jurisprudence  will  per- 
mit.ss  Jn  order  to  justify  a  court  in  refusing  to  enforce  a  family  settlement  upon 
the  ground  that  it  was  obtained  by  an  active  or  covert  misrepresentation,  or  that 
it  failed  to  express  the  real  intent  of  the  parties,  the  testimony  should  establish  the 
fact  clearly  and  satisfactorily.-''^ 

Parties. — In  suit  to  compel  the  execution  of  a  contract  of  settlement,  the 
usual  rules  as  to  parties  in  equity  proceedings  apply,""  and  it  is  not  necessary  to 

Northern  Liberty  Market  Co.  v.  Kelly.  W.i 
U.  S.  199.  28  L.  Ed.  948,  the  plaintiflF,  a 
corporation,  duly  incorporated  under  the 
incorporation  act  of  the  District  of  Co- 
lumbia, for  twenty  years,  and  capable  of 
taking,  holding  and  conveying  any  real 
or  personal  estate  necessary  to  enable  it 
to  carry  on  its  business,  sold  to  defendant 
at  auction,  a  lease,  for  ninty-nine  years, 
renewable  forever,  of  a  stall  in  its  market 
house,  situated  on  property  owned  by  it 
in  fee.  In  part  payment  therefor  the  de- 
fendant gave  twenty  notes  for  $171. f*,) 
each.  At  a  later  period,  defendant,  with 
full  knowledge  of  the  foregoing  Jfacts,  in- 
cluding the  fact  that,  by  the  terms  of  its 
incorporation,  the  corporate  existence  of 
plaintiff  was  limited  to  twenty  years,  ex- 
ecuted and  delivered  to  plaintiff  one  note 
for  $1,881.60,  in  compromise  of  the  origi- 
nal twenty  notes,  with  the  express  agree- 
ment thrt.  if  said  note  were  not  paid  at 
maturity,  it  might  be  surrendered  by  the 
plaintiff  to  the  defendant,  whereupon  the 
cause  of  action  on  the  orig'na!  note  should 
revive.  The  plaintiff  did  not  surrender 
the  new  note  upon  its  nonpayment  at  ma- 
turity, but  held  and  sued  upon  it  as  well 
as  upon  the  original  notes.  Tt  was  held 
that  the  plaintiff  could  not  recover  upon 
the  original  notes,  not  having  performed 
the  condition  on  whicli  the  revival  of  the 
right  of  action  thereon  (lci)ended.  but  was 
entitled   to  recover  on   the  new  note. 

57.  Compromise  agreements  upheld  by 
courts. — See  ante,  "Favored  by  Courts,"' 
I,   P.. 

58.  Duty  of  courts  of  equity  to  protect 
and  enforce  rights  of  parties. — May  v.  Le 
Claire.  11  Wall.  217.  20  L.  Ed.  .50.  See. 
also,  French  v.  Shoemaker.  14  Wall.  314. 
20  L.  Ed.  852.  See.  generally,  the  title 
SPECIFIC    PERFORM.^NCE. 

59.  Objections  to  enforcement  must  be 
clearly  established. — Chandler  f.  Pomerov, 
143    U.    S.    318,   36   L.    Ed.    169. 

60.  Parties. — See,    generally,    the    titles 


55.  Unperformed  agreement  no  defense 
"■o  action  on  original  demand. — P,rovn  :'. 
Spofford,  9.5   U.   S.   474,   :M   L.    Ed.    "08. 

56.  Suit  on  original  demand  in  case  of 
nonperformance. — Brown  v  Spofford,  95 
U.  S.   474,  24  L.   Ed.   508. 

P.  who  was  iniured  wh'le  in  the  employ 
of  the  T.  C.  &  R.  Co.  made  an  agreement 
with  the  company  by  which  they  were  tc 
pay  him  a  certain  amount  while  disabled 
and  certain  stipulated  wages  tor  sucn 
work  as  he  could  do  afterwards.  In  con- 
sideration for  this  P.  agreed  to  release 
the  said  company  from  any  and  all  liabil- 
ity for  the  accident,  or  from  the  injuries 
resulting  to  him  from  it  or  trom  the  ef- 
fect of  it.  He  also  agreed  that  this  pay- 
ment Was  to  be  a  full  and  satisfactory  set- 
tlement of  all  and  any  claims  which  he 
might  have  against  the  company.  Later  the 
company  abandoned  the  contract  and  dis- 
charged the  plaintiff  from  service  with- 
out any  reasonable  ground  for  doing  so. 
It  was  held  that  the  contract  was  suffi- 
ciently definite  as  to  time,  and  bound  the 
company  to  its  performance  so  long  as 
the  plaintiff  should  be  disabled  from  the 
injuries  he  had  received.  It  was  further 
held  that  the  plaintiff  could  treat  the  con- 
tract as  finally  l)roken  by  the  defendant 
and  maintain  an  action  once  for  all  as  for 
a  total  breach  of  the  entire  contract,  and 
recover  all  that  he  would  have  received  in 
the  future  as  well  as  in  the  past,  if  the 
contract  had  been  kept,  and  that  in  deter- 
mining this  amount  deduction  should  be 
made  of  any  sum  that  the  plaintiff  might 
have  earned  in  the  past  or  might  earn  in 
the  future,  as  well  as  the  amount  of  any 
loss  that  the  defendant  had  sustained  by 
loss  of  the  plaintiff's  services  without  the 
defendant's  fault.  Pierce  Z'.  Tennessee 
Coal,  etc..  R.  Co.,  173  U.  S.  1.  16.  43  L. 
Ed.  591.  See  the  titles  CONTRACTS; 
DAMAGES. 

Necessity  for  compliance  by  plaintiff 
with  conditions  in  instrument  as  to  re- 
vival   of     original     cause     of     action. — In 


998 


COMPROMISE  AND  SETTLEMEXT. 


make  parties  defendant  those  ag^ainst  whom  the  bill  seeks  no  relief. ''^ 

I,  Impeaching,  Setting  Aside  and  Rescission. — In  General. — Agreements 
of  compromise  entered  into  in  a  spirit  of  peace,  and  for  the  settlement  of  unad- 
justed demands,  will  not,  where  executed  by  persons  of  intelligence,  and  under 
circumstances  which  indicate  caution  and  the  knowledge  of  what  is  done,  be 
readily  questioned  in  equity  as  in  fact  not  fair.'^- 

Grounds.— It  would  seem  that  equity  will  not  interpose  in  the  case  of  a  com- 
promise agreement,  even  though  there  may  have  been  a  great  mistake  in  the  ex- 
ercise of  judgment.*'^  nor  will  equity  set  aside  a  contract  of  settlement,  simply 
because  one  party  to  it  was  in  want  of  money  when  he  made  it,  and  because  such 
want  mav  have  been  an  inducing  cause  for  his  making  it ;  the  party  having  been 
an  intelligent  person,  who  acted  deliberately  and  with  knowledge  of  what  he 
was  doing.''-*  While  a  compromise  may  be  rescinded  for  fraud,  by  a  direct  pro- 
ceeding instituted  for  that  purpose,""'  yet  a  mere  suspicion  of  the  want  of  good 
faith  is  not  sufficient  to  justify  a  decree  setting  aside,  upon  the  ground  of  fraud, 
a  compromise  made  a  number  of  years  previous.'^"  A  judgment  entered  upon  a 
compromise  made  by  an  attorney,  by  virtue  of  his  general  retainer  only,  is  sub- 
ject to  be  set  aside  on  the  ground  of  the  lack  of  authority  in  the  attorney  to 
make  a   compromise  upon   which   the   judgment  rests.^^^ 

Right  to  Rescind  as  Affected  by  Laches. — With  regard  to  the  rescission  of 
a  settlement,  the  usual  rule  as  to  rescinding  contracts  generally  applies;  namely, 
that  a  party  desiring  to  rescind  upon  a  ground  of  mistake  or  fraud,  must,  upon 
the  discovery  of  facts,  at  once  announce  his  purpose  and  adhere  to  it.  If  he  be 
silent  and  continue  to  treat  the  property  as  his  own,  he  will  be  held  to  have 
waived  the  objection,  and  will  be  conclusively  bound  by  the  contract,  as  if  the 
mistake  or  fraud  had   not  occurred.'"'^ 

Necessity  for  Rescission  as  to  All  Parties. — \\'here  a  contract  of  compro- 


PARTIES;    SPECIFIC     PERFORM- 
ANCE. 

61.  Parties  against  whom  no  relief 
sought. — A.,  B.,  C,  and  D.,  having  a  dis- 
pute about  their  rights  in  a  railroad  com- 
pany, entered  into  a  contract  of  settle- 
ment, by  which  they  divided  the  stock  in 
certain  proportions  among  them.  A.  re- 
fused to  carry  out  the  contract.  B.  filed 
a  bill  to  compel  him  to  stand  to  his  agree- 
ment. A.,  after  answering,  filed  a  cross- 
bill, insisting  that  B.  ought  to  have  made 
C.  and  D.  parties  to  his  original  proceed- 
ing. Held,  that  the  bill,  not  seeking  any 
relief  against  B.  and  C,  it  was  not  neces- 
sary that  they  should  be  parties.  French 
V.  v'^hoemaker.  14  Wall.  .^14.  20  L.  Ed.  S.V2. 

62.  Compromise  agreements  not  readily 
questioned  in  equity. — May  v.  Le  Claire, 
n  Wall.  217,  20  L.  Ed.  50;  De  Wolf  -:•. 
Hays,  125  U.  S.  614,  31  L-  Ed.  818.  In 
the  latter  case  the  settlement  sought  to 
be  set  aside  was  prudent  and  fair  and 
made  deliberately  and  it  was  held  that  no 
ground  had  been  shown  for  the  mainte- 
nance of  the   suit. 

63.  Mistake  in  exercise  of  judgment  not 
ground  for  equitable  interposition. — See 
the  dissenting  opinion  of  ^IcLean,  J.,  in 
Rhode  Island  v.  Massachusetts,  14  Pet. 
210.  274,  10  L.  Ed.  423.  And  see  May  v. 
Le   Claire,   11  Wall.  217.  20   L.   Ed.   50. 

64.  Needy  circumstances  of  party  not 
ground  for  setting  aside  compromise. — 
French  v.  Shoemaker,  14  Wall.  314,  20  L. 
Ed.  852. 


65.  Rescission  for  fraud. — Oglesby  z>. 
Attrill.   105    U.    S.    605,   26    L.    Ed.    1186. 

66  Suspicion  of  want  of  good  faith  in- 
sufficient.— Hoffman  v.  Overbej^  137  U. 
S.  465.  34  L.  Ed.  754.  in  which  case  this 
was  held  to  be  especially  the  rule  when 
the  party  to  be  affected  by  such  a  decree 
had  become  incapable  from  impairment  of 
intellect  to  present  his  side  of  the  ques- 
tion. 

67.  Relief  against  judgment  entered 
upon  unauthorized  compromise  by  at- 
torney.— United  States  :■.  Beebe,  ISO  U. 
S.  343,  45  L.  Ed.  563.  And  see  the  titles 
ATTORNEY  AND  CLIENT,  vol.  2,  p. 
703;  JUDGMENTS  AND  DECREES. 

68.  Rescission  must  be  immediately 
upon  discovery  of  mistake  or  fraud. — Mc- 
Lean V.  Clapp.  141  U.  S.  429.  35  L.  Ed. 
804.  See,  generally,  the  title  RESCIS- 
SION, CANCELLATION  AND  RE- 
FORMATION. 

Rescission  after  long  delay  binding  only 
upon  parties  consenting  thereto. — In  ]Mc- 
Lean  v.  Clapp,  141  U.  S.  429,  35  L.  Ed. 
804,  the  alleged  rescission  by  consent  was 
made  five  or  six  years  after  the  settle- 
ment and  two  j^ears  after  the  plaintiff  had 
been  fullj^  informed  of  all  the  circum- 
stances which  justified  a  rescission;  and 
after  he  with  full  knowledge,  had  ratified 
and  affirmed  it.  Under  those  circum- 
stances, though  binding  upon  the  party 
consenting  thereto,  it  was  not  binding 
upon  others  who  did  not  consent. 
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niise  is  an  entirety,  it  cannot  be  rescinded  as  to  some  of  the  parties  and  allowed  to 
stand  as  to  others. "^^ 

Presumptions  and  Burden  of  Proof. — The  burden  of  proof  to  set  aside 
a  compromise  or  settlement  delil)erately  executed  rests  upon  the  complainant/** 
and  this  burden  will  be  increased  by  delay  in  the  attempt  to  avoid  the  operation 
of  such  settlements. '''^ 

Necessity  for  Return  of  Benefits  by  Party  Rescinding  Agreement. 

In  the  case  of  compromise  and  settlement,  the  usual  rule  as  to  the  rescission  of 
contracts,  generally,  applies;  namely,  that  a  party  cannot  take  the  benefits  of 
a  contract  and  repudiate  its  burdens.  If  he  desires  to  rescind  such  contract,  it 
is  his  duty  to  at  once  return  what  he  has  received,  and  repudiate  wholly  and  for- 
ever the  transaction." - 

J.  Offers  of  Compromise  as  Evidence. — Mere  offers  of  compromise  are 
not,  as  a  general  rule,  admissible  against  the  party  making  the  offer  ;"^   but   if 


69.  Contract  as  an  entirety — Rescission 
as  to  one  or  more  parties  thereto. — A 
vendor  sold  an  estate  in  Louisiana  for,  a 
large  sum  of  money,  and  received  pay- 
ment, from  time  to  time,  for  nearly  one- 
half  of  the  amount.  Afterwards,  he  agreed 
to  take  back  the  property,  upon  the  pay- 
ment of  an  additional  sum  of  money, 
which  was  secured  to  him  by  the  promis- 
sory notes  of  six  individuals,  four  of 
whom  lived  in  Louisiana,  and  two  in  Mis- 
sissippi. Becoming  dissatisfied  with  this 
arrangement,  the  vendor  filed  a  bill  in  the 
circuit  court  of  the  United  States  for 
Louisiana,  against  the  two  citizens  ot 
Mississippi,  to  set  aside  the  agreement 
as  having  been  improperly  procured,  and 
to  restore  him  to  his  rights  under  the 
original  sale.  All  the  six  persons  with 
whom  the  second  arrangement  was  made 
were  indorsers  upon  the  notes  originally 
given  by  the  vendee  for  the  purchase 
money,  under  the  sale.  The  four  parties 
to  the  compromise,  who  resided  in  Louisi- 
ana, not  being  suable  in  the  circuit  court 
of  that  state,  and  their  presence,  as  de- 
fendants, being  necessary,  the  court  could 
not  rescind  the  contract  as  to  two,  and 
allow  it  to  stand  as  to  the  other  four. 
Consequently,  it  could  not  pass  a  decree, 
as  prayed.  Shields  v.  Barrow,  17  How. 
130,  15  L.  Ed.  158.  See  the  titles  PAR- 
TIES; RESCISSION,  CANCELLA- 
TION  AND    REFORMATION. 

"The  contract  of  compromise  was  one 
entire  subject,  and  from  its  nature  could 
not  be  rescinded,  so  far  as  respected  two 
of  the  parties  to  it,  and  allowed  to  stand 
as  to  the  others.  Thomas  R.  Shields,  the 
principal,  and  four  out  of  six  of  his  in- 
dorsers, being  citizens  of  Louisiana,  could 
not  be  made  defendants  in  this  suit;  yet 
each  of  them  was  an  indispensable  party 
to  a  bill  for  the  rescission  of  the  contract. 
Neither  the  act  of  congress  of  February 
28.  1839  (5  Stat,  at  L.  321,  §  1),  nor  the 
47th  rule  for  the  equity  ])ractice  of  the 
circuit  courts  of  the  United  States,  en- 
ables a  circuit  court  to  make  a  decree  in 
equity,  in  the  absence  of  an  indispensable 
party,  whose  rights  must  necessarily  be 
afifected  by  such  a  decree."  Shields  v.  Bar- 


row, 17  How.  130,  15  L.  Ed.  158.  See  the 
titles  PARTIES:  RESCISSION.  C\\- 
CELLATIOX  AND  REFORMATION. 

70.  Burden  of  proof  upon  complainant. 
—Thorn  Wire  Co.  v.  Washburn,  etc.,  Co. 
159  U.  S.  423,  40  L.  Ed.  205,  in  which  case 
this  was  held  to  be  the  rule  notwithstand- 
ing the  fact  that  an  oath  to  the  answer 
was  waived,  and  thereby  the  force  of  the 
latter  as  evidence  was  prevented.  See, 
generally,    the    title    EQUITY. 

71.  Burden  increased  by  delay. — Thorn 
Wire  Co.  v.  Washburn,  etc.,  Co.,  159  U. 
S.  423,  40  L.  Ed.  205,  in  which  case  eight 
years  had  elapsed  before  the  complainant 
attempted  to  avoid  the  operation  of  such 
a  settlement  by  the  allegations  of  its 
amended  bill.  See,  also.  New  Albany  7j. 
Burke,  11  Wall.  96,  20  L.  Ed.  155  See, 
generally,  the  titles  LACHES;  LIMITA- 
TION OF  ACTIONS  AND  ADVERSE 
POSSESSION. 

72.  Return  of  benefits  on  rescission.— 
McLean  v.  Clapp,  141  U.  S.  429,  35  L. 
Ed.  804.  See  the  title  RESCISSION, 
CANCELLATION  AND  REFORMA- 
TION. 

73.  Offer  of  compromise  not  admissible 
as  evidence. — West  z:  Smith.  101  U.  S. 
263.  273,  25  L.  Ed.  809;  Home  Ins.  Co.  7'. 
Baltimore  Warehouse  Co..  93  U.  S.  527, 
23  L.  Ed.  868;  McNiel  v.  Holbrook,  12 
Pet.  84.  9  L.   Ed.   1009. 

"By  all  or  nearly  all  the  cases  the  rule 
as  established  is  not  that  an  admission 
made  during  or  in  consequence  of  an  ef- 
fort to  compromise  is  admissible,  but  that 
an  offer  to  do  something  by  the  way  of 
compromise,  as  to  pay  sums  of  money, 
allow  certain  prices,  deliver  certain  prop- 
erty, or  make  certain  deductions,  and  tiie 
like,  shall  be  excluded.  These  cannot  be 
called  admissions,  as  they  were  made  to 
avoid  controversy  and  to  save  the  ex- 
penses of  vexatious  litigation.  Decided 
cases  may  be  found  where  it  is  said  that 
the  evidence  is  admissible  unless  the  or- 
fer  made  was  stated  to  be  without  prej- 
udice; but  the  rule  in  gencr.Tl,  both  -'n 
England  and  the  United  States,*  is  that 
the  offer  will  be  yiresumcd  to  have  been 
made    without   prejudice   if   it   was   plainly 
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admitted,  such  ofifers  are  open  to  explanation,  whether  they  be  by  letter  or  by  or;: 
communication.'"* 

K.    Pleading". — A  plea  which  unites  the  two  separate  and  distinct  defenses  ( 
accord  and  compromise  of  a  disputed  right,  and  prescription,  or  an  unmolestc 
possession  from  the  time  of  the  agreement,  is  multifarious,  and  should  be  over 
ruledJ^ 

II.    Composition  with  Creditors. 

A.  Nature  and  Effect. — As  stated  by  J\Ir.  Justice  Story,  the  purport  of  v. 
composition  or  trust  deed,  in  cases  of  insolvency,  usually  is.  that  the  propert 
of  the  debtor  shall  be  assigned  to  trustees,  and  shall  be  collected  and  distribute, 
by  them  among  the  creditors,  according  to  the  order  and  terms  prescribed  in  tb' 
deed  itself.  And  in  consideration  of  the  assignment,  the  creditors  who  becom 
parties  generally  agree  to  release  all  their  debts  beyond  what  the  funds  wil' 
satisfy."^ 


an  oflfer  of  compromise."  Clifford,  J.,  in 
West  V.  Smith.  101  U.  S.  263,  273,  25  L. 
Ed.   S09. 

Xo  part  of  a  letter  written  as  an  ofTer 
of  compromise  is  admissible  in  evidence. 
Home  Ins.  Co.  v.  Baltimore  Warehouse 
Co.,  93  U.   S.   527,  23  L.   Ed.  868. 

In  an  action  on  four  promissory  notes, 
one  of  which  was  made  by  the  defendant, 
in  favor  of  the  plaintiff,  and  the  others 
were  made  by  the  defendant,  in  favor  of 
other  persons,  who  had  indorsed  them  1 3 
the  plaintiff,  parol  evidence  was  properly 
admitted,  that  the  defendant  acknowledged 
that  he  was  indebted  to  the  plaintiff  in 
the  amount  of  the  notes,  and  offered  to 
•confess  judgment,  in  the  course  of  a  nego- 
tiation with  the  plaintiff's  counsel,  al- 
though the  negotiation  fell  through;  and 
altho^igh  no  proof  was  given  of  the  hand- 
writing or  signatures  of  the  indorsers  of 
the  notes.  This  case  does  not  come  within 
the  reason  or  principle  of  the  rule,  which 
excludes  offers  to  pay.  made  by  way  of 
compromise  upon  a  disputed  claim,  and 
to  buy  peace.  McNiel  v.  Holbrook,  12 
Pet.    84,   9   L.    Ed.    1009. 

Admission  of  offer  as  evidence  of  vexa- 
tious delay. — In  Relfe  v.  \A'il?on.  131  U. 
S.,  appx.  clxxxix.  26  L.  Ed.  212,  which  was 
an  action  on  an  insurance  policv.  the  court, 
in  admitting  evidence  of  an  offer  by  the 
insured  to  settle  by  payment  of  less  than 
the  face  of  the  policy,  said:  "The  testi- 
mony of  Mrs.  Wilson  and  Huff  was  ad- 
mitted only  on  account  of  its  bearing  on 
the  question  of  vexatious  delay.  The 
matter  testified  to  had  none  of  the  char- 
acteristics of  'confidential  overtures  of 
pacification,'  and  there  is  nothing  frort\ 
^hich  to  infer  'that  the  parties  agreea 
tosrether  that  evidence  of  it  should  not  be 


But    even    i 
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sible,  it  is  difficult  to  see  what  harm  was 
done  the  insurance  company.  An  agent 
of  the  company  went  to  Mrs.  Wilson  and 
m  substance  told  her  he  wanted  to  settle 
Sv  paying  less  than  the  face  of  her  policy. 
She  told,  him  if  she  was  entitled  to  any- 
thing she  was  to  the  whole,  and  refused 
to  entertain  any  proposition.  He  inti- 
mated     that     the     policy     was      obtained 


b\-  a  misrepresentation  of  facts.  This  r"' 
fended  her  and  he  apologized.  Certain!  . 
we  ought  not  to  reverse  the  judgment  i-~  ■ 
the  admission  of  such  testimnn}'." 

74.  Offers  open  to  explanation  when  ad 
mitted.— West  :■.  Smith.  101  U.  S.  263,  273. 
25  L.   Ed.   809. 

75.  Plea  multifarious  for  uniting  de- 
fenses of  accord  and  compromise  and  pre- 
scription.— Rhode  Island  :■.  Massachu? 
etf;.  14  Pet.  210,  10  L.  Ed.  423.  See  thn 
titles  MULTIEARIOUSXESS;  PLEAD- 
IXG. 

The  p4ea  of  the  state  of  Massachusetts, 
after  setting  forth  various  proceeding- 
which  preceded  and  followed  the  execv.- 
tion  of  certain  agreements  with  Rhode  Is- 
land, condrcing  to  show  the  obligatory 
and  conclusive  effect  of  those  agreements 
upon  both  states,  as  an  accord  and  com- 
promise of  a  disputed  right,  proceeded  ro 
aver,  that  Massachusetts  had  occupied 
and  exercised  jurisdiction  and  sover- 
eignty, according  to  the  agreement,  to  the 
present  time;  and  then  set  up  as  a  de- 
fense, that  the  state  of  Massachusetts  had 
occupied  and  exercised  jurisdiction  over 
the  territory  from  that  time  up  to  the 
present;  the  defendants  then  pleaded  the 
agreements  of  1710  and  171S.  and  unmo- 
lested pcs'^ession  from  that  time,  in  bar 
to  the  whole  bill  of  the  complainant.  The 
court  held,  that  this  plea  was  twofold:  1. 
An  accord  and  compromise  of  a  disputed 
right:  2.  Prescription,  or  an  unmolested 
possession  from  the  time  of  the  agree- 
ment. These  two  defenses  are  entirely 
distinct  and  separate,  and  depend  upon 
different  principles;  here  are  two  defenses 
in  the  same  plea,  contrarj'  to  the  estab- 
lished rules  of  pleadino:;  the  accord  and 
compromise,  and  the  title  by  prescription 
united  in  this  plea,  render  it  multifarious; 
and  it  ought  to  be  overruled  on  this  ac- 
count. Rhode  Island  v.  Massachusetts,  14 
Pet.  210.   10  E.   Ed.  423. 

76.  Nature  and  effect  of  composition. — 
1  Storv  Eq.  Jnr..  §  378.  quoted  in  Morgan 
r.  Struthers,   131  U.  S.  246.  33   L.   Ed.  132. 

As  to  compositions  by  bankrupt  with 
his  creditors,  see  the  title  BAXK- 
RUPTCY,  vol.  2,  p.  792. 
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B.  Effect  of  Fraud,  Misrepresentation  or  Mistake — 1.  In  General. — 
In  case  of  composition  with  creditors,  the  same  rules  as  to  the  effect  of  fraud, 
misrepresentation,  or  mistake  apply  as  in  case  of  other  contracts.''  If,  however, 
one  compounds  a  debt  with  a  full  knowledge  of  all  the  facts,  acting  at  arm's 
length,  upon  his  judgment,  and  fails  to  guard  against  loss,  he  must  abide  the 
consequences.    Neither  fraud  nor  mistake  can  be  imputed  to  such  an  agreement."* 

2.  Eefect  of  Secret  Agreements  with  Portion  of  Creditors. — If,  upon 
failure  or  insolvency,  one  creditor  enters  into  a  contract  of  general  composition 
common  to  the  others ;  at  the  same  time  having  an  underhand  agreement  with 
the  debtor  to  receive  a  larger  per  cent.,  such  agreement  is  fraudulent  and  void.'^ 
It  is  clear  that  any  such  secret  agreement  by  which  one  creditor  obtains  more 
than  the  composition  deed  gives,  and  more  than  he  agrees  under  it  to  take,  vio- 
lates the  equality  which  is  the  basis  of  the  deed  of  settlement,  and  operates  a 
gross  fraud  upon  the  creditors — a  fraud  which  the  law  in  its  policy  of  precaution 
rather  than  by  mere  remedial  justice,  suppresses  by  depriving  the  parties  of  the 
fruit  of  their  clandestine  arrangements.^^  This  rule  cutting  off  underhand  agree- 
ments, in  case  of  joint  and  general  compositions,  as  a  fraud  upon  the  other 
compounding  creditors,  and  because  such  agreements  are  subversive  of  sound 
morals  and  public  policy,  has  no  application  to  a  case  where  each  creditor  acts 
not  only  for  himself,  but  in  opposition  to  every  other  creditor,  all  equally  rel}ing 
on  their  vigilance  to  gain  a  priority ;  which,  if  obtained,  each  being  entitled  tO' 
have   satisfaction,   cannot   be   questioned. ^^ 

C.  Performance  or  Breach — 1.  Necessity  for  Performance. — It  is  gen- 
erally true,  in  cases  of  composition,  that  the  debtor  who  agrees  to  pay  a  less  sum 
in  discharge  of  a  contract,  must  pay  punctually ;  for,  until  performance,  the  cred- 
itor is  not  bound.^2  'phe  reason  is  obvious ;  the  creditor  has  the  sole  right  of  mod- 
ifying the  first  contract,  and  of  prescribing  the  conditions  of  its  discharge;  if 
the  agreement  stipulates  for  partial  payments,  and  the  debtor   fails  to  pay.  the 


77.  Effect  of  fraud,  misrepresentation  or 
mistake.— See  the  titles  FRAUD  AND 
DECEIT;  MISTAKE  AND  ACCI- 
DENT. 

78.  Debt  compounded  with  full  knowl- 
edge of  facts,  etc. — Clarke  v.  White,  \2 
Pet.   178,  9  L.    Ed.  1046. 

W.  purchased  a  lot  of  ground  in  the 
city  of  Washington,  early  in  1820.  for 
$1,532,  on  a  credit  of  one,  two  and  three 
years,  and  paid  the  notes  at  maturity;  he 
took  possessir)n  immediately  after  the 
purchase,  and  commenced  improving,  by 
erecting  buildings  on  it.  On  the  14th  of 
January  1832,  Smith,  who  had  sold_  the 
land,  at  the  request  of  W..  conveyed  it  to 
a  trustee,  for  the  benefit  of  the  infant  chil- 
dren of  W.  The  improvements,  before  the 
deed,  amounted  in  value  to  $3,000,  and 
after  the  deed,  to  $1,200,  or  $1,500;  he 
failed  in  December,  1833;  and  the  prop- 
erty was  then  worth  about  $6,000.  The 
deed  of  conveyance  by  Smith,  was  not  re- 
corded until  within  one  day  of  the  expira- 
tion of  the  time  prescribed  for  recording 
such  deed,  by  the  statute  of  Maryland. 
The  parties  who  made  a  composition  of  a 
large  debt  due  to  them  by  W.,  in  which 
composition  they  sustained  a  loss  of  thirty 
per  cent,  knew,  at  the  time  of  the  compo- 
sition, of  the  conveyance  of  this  property 
to  the  infant  children  of  W.  and  of  his 
large    improvements    on    the    same;    and 


made  the  composition  with  his  knowl- 
edge. The  court  refused  to  declare  tne 
agreement  of  composition  void,  because 
of  this  transaction;  he  who  purchases  un- 
-sound  property;  with  knowledge  of  its 
unsoundness  at  the  time,  cannot  maintain 
an  action  against  the  seller;  so.  if  one 
compounds  a  debt,  or  makes  any  other 
contract,  with  a  full  knowledge  of  all  the 
facts,  acting  at  arm's  length,  upon  his 
judgment,  and  fails  to  guard  against  loss, 
he  must  abide  by  the  consequences;  nei- 
ther fraud  nor  mistake  can  be  imputed  to 
such  an  agreement.  Clarke  v.  White.  12 
Pet.  178,  9  L.  Ed.  1046. 

79.  Secret  agreement  as  rendering  con- 
tract     fraudulent      and      void.     I'larkc 
White.    12    Pet.    178.    9    L.    Ed.    1046.      And 
see    Cleveland    7'.    Richardson,    132    U.    .S. 
318.  33    L.    Ed.   384. 

80.  Reason  for  rule. — Morgan  v.  Stru- 
thors,   131    \\  S.  246.  33  L.   Ed.   132. 

81.  Rule  inapplicable  where  each  cred- 
itor acts  for  himself. — Cl.irko  ;■.  White.  12 
Pet.  178,  9  L.  Ed.  1046. 

The  debtor  may  prefer  one  creditor,  pay 
him  fully,  and  exhaust  his  whole  prop- 
erty, leaving  nothing  for  others  equally 
meritorious.'  Clarke  v.  White,  12  Pot.  ITS. 
9   L.  Ed.   1046. 

82.  Necessity  for  performance  by 
debtor.— Clarke  v.  White,  12  Pet.  178,  9  L. 
Ed.  1046. 
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condition  to  take  part  is  broken,  the  second  contract  forfeited,  and  is  no  bar  to 
the  original  cause  of  action.®^ 

2.  Performance  Not  Ixvaeidated  by  Trivial  ]\1istake  ix  Amount. — It 
would  seem  that  a  slight  discrepancy  between  the  terms  of  the  composition  and 
tlie  performance  by  the  debtor  will  not  invalidate  such  performance.^"^ 

3.  Effect  of  Payment  of  Certain  Creditors  in  Fule  under  Process  of 
Law. — A  payment  of  one  creditor  in  full  under  process  of  law  is  not  a  viola- 
tion of  an  agreement  not  to  voluntarily  pay  any  other  creditor  more  than  a  cer- 
tain per  cent.^^ 

D.  Enforcement. — In  General. — As  in  the  case  of  other  contracts,  the  spe- 
cific performance  of  a  composition  with  crediors  may  be  enforced  in  equiy  under 
proper  circumstances. *'' 

Agreement  of  Creditor  to  Receive  Specific  Articles  in  Satisfaction  of 
Money  Debt. — An  agreement  by  a  creditor  to  receive  specific  articles  in  satis- 
faction of  a  money  debt,  will  be  enforced  in  a  court  of  equity,  provided  there 
is  an  agreement,  not  inequitable  in  its  terms  and  effect ;  a  valuable  consideration 
for  such  agreement,  and  readiness  to  perform  and  absence  of  laches  on  the  part 
of  the  debtor. ^^ 

Delivery  Up  of  Evidences  of  Indebtedness. — Where  the  relief  prayed  for 


83.  Reason  for  rule. — Clarke  v.  White,  12 
Pet.  178,  9  L.  Ed.  1046.  And  see  Cleve- 
land T.  Richardson,  132  U.  S.  318,  33  L. 
Ed.   384. 

84.  Trivial  mistake  in  performance  im- 
material.—Clarke  -c:  White.  12  Pet.  ITS,  9 
L.  Ed.  1046.  In  this  case,  in  a  composi- 
tion for  a  debt,  one  party  agreed  to  de- 
liver goods  to  the  amount  of  70  per  cent, 
in  satisfaction  of  a  debt  exceeding  $10,000. 
He  omitted  to  deliver  within  $1.41  of  the 
amount.  Such  mistake  was  held  too  triv- 
ial to  deserve  notice. 

85.  Full  payment  under  process  of  law 
not  a  violation  of  agreement. — Cleveland 
V.  Richardson,  132  U.  S.  318,  33  L.  Ed.  384, 
in  which  case  the  payment  was  made 
when  the  creditor  had  an  attachment  suit 
against  the  debtor  which  was  about  to  be 
tried. 

"In  Carey  v.  Barrett,  4  C.  P.  Div.  379, 
certain  creditors  of  the  defendant  signed 
an  agreement,  to  which  the  plaintiff  as- 
sented, setting  forth  that  they,  in  consid- 
eration of  ten  shillings  in  the  pound  on 
their  respective  debts,  agreed  to  accept 
the  same  in  discharge  of  those  debts,  'the 
wdiole  of  the  creditors  receiving  not  ex- 
ceeding a  like  sum  in  discharge  of  their 
debts.'  At  the  time  the  agreement  was 
entered  into,  it  was  known  that  the  debtor 
was  being  sued  by  a  creditor  for  a  sum  of 
money  which  was  afterwards  paid  in  full 
the  day  before  the  cause  was  ripe  for 
trial.  In  consequence  of  this,  the  plaintiff 
sued  the  defendant  to  recover  a  part  of 
his  unpaid  debt.  The  court  (Lord  Cole- 
ridge, C.  J.,  and  Lindlev,  J.)  held  that  the 
agreement  of  compromise  was  limited  to 
the  creditors  who  signed  it,  and  that,  even 
if  that  were  not  so,  the  payment  to  the 
creditor  who  was  paid  in  full,  being  made 
under  pressure,  and  not  in  pursuance  of  a 
prior  arrangement  to  give  him  a  prefer- 
ence, did   not  render  the  transaction  void. 


Lord  Coleridge  said  that  the  payment  in 
full  'was  not  the  less  a  payment  under 
process  of  law,  because  the  debtor  did  not 
wait  to  incur  the  expense  of  a  judgment 
and  execution.'  "  Cleveland  v.  Richard- 
son, 132  U.  S.  318,  33  L.  Ed.  384. 

86.  Specific  performance  of  agreement. 
—See.  generallv,  the  title  SPECIFIC 
PERFORMANCE. 

87.  Enforcement  against  creditor. — In 
equity  where  a  creditor  agrees  to  receive 
specific  articles  in  satisfaction  of  a  debt, 
even  although  it  be  a  debt  upon  bond,  se- 
cured by  mortgage,  he  will  be  held  to  the 
performance  of  his  agreement.  But,  in  or- 
der to  bring  a  case  within  this  principle, 
there  must  be:  1.  An  agreement  not  in- 
equitable in  its  terms  and  efifect.  2.  \ 
valuable  consideration  for  such  agree- 
ment. 3.  A  readiness  to  perform,  and 
the  absence  of  laches,  on  the  part  of  the 
debtor.  Where  the  agreement  to  receive 
payment  in  goods  was  mad§  by  a  person 
who  acted  under  a  power  of  attorney  from 
the  creditor,  authorizing  him  to  trade, 
sell,  and  dispose  of  notes,  bills,  bonds,  or 
mortgages,  and,  under  this  power,  a  par- 
tial payment  was  received  in  goods,  which 
was  afterwards  recognized  as  a  payment 
by  the  creditor,  the  power  was  sufficient 
to  authorize  an  agreement  to  receive  the 
remaining  amount,  also  in  goods,  at  any 
time  when  called  for  within  twelve 
months,  especially  as  the  bond  had  yet 
four  years  to  run.  This  agreement  was 
not  inequitable;  there  was  a  valuable  con- 
sideration for  it;  and  the  debtor  was  al- 
ways ready  to  comply  with  it,  on  his  part. 
The  creditor  cannot  now  allege  fraud  in 
his  debtor.  It  is  not  charged  in  the  bill; 
and,  although  he  may  not  have  known  of 
the  agreement  when  the  bill  was  framed, 
yet  when  the  answer  came  in,  he  might 
have  amended  his  bill,  and  charged  fraud. 
Very  f.  Levy,  13  How.  345,  11  L.  Ed.  173. 
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in  a  bill  filed  by  a  debtor  is  the  delivery  to  the  complainant  of  instruments  to 
which  he  is  entitled,  and  not  the  execution  of  an  executory  contract,  any  further 
than  to  decree  the  amount  the  complainant  has  been  compelled  to  pay  against  the 
terms  of  a  contract  of  composition,  chancery  has  jurisdiction  of  the  cause ;  and 
the  court  will  end  the  cause,  without  sending  the  parties  to  law  as  to  part ;  havinc^ 
granted  relief  for  part.^^ 

COMPTROLLER.— See  the  title  Banks  and  Banking,  ante,  p.  14.  As  to 
necessity  of  appeal  bond,  see  the  title  Appeal  and  Error,  vol   2  p    176 

COMPULSION.— See  the  title  Duress. 

COMPULSORY  PAYMENT.— See  the  title  Payment. 

COMPULSORY  PILOTAGE.— See  the  title  Pilots. 

COMPULSORY  VACCINATION.— See  the  titles  Constitutional  Law; 
Health  ;  Police  Power. 

COMPUTATION  OF  INTEREST.— See  the  titles  Appeal  and  Error,  vol.  2, 
p.  407 ;  Interest. 

COMPUTATION  OF  PAY  OF  OFFICERS.— See  the  title  Army  and  Navy, 
vol.  2,  p.  508. 

COMPUTATION  OF  TIME.— See,  generally,  the  title  Time.  See.  also,  the 
titles  Appeal  and  Error,  vol.  2,  p.  138;  Bankruptcy,  vol.  2,  p.  838;  Limita- 
tion oE  Action  and  Adverse  Possession. 

CONCEAL.— See  note  1. 

CONCEALED  WEAPONS.— See  the  title  Weapons. 

CONCEALMENT.— See  the  title  Fraud  and  Deceit. 

CONCENTRATED  MOLASSES.— See  note  2. 

CONCESSION. — "Whatsoever  is  granted  as  favor  or  reward,  as  the  priv- 
ileges granted  by  the  prince. "^ 


88.  Jurisdiction  of  equity  to  end  cause 
and    order    delivery    up    of    instrument. — 

Clarke  z'.  White,  12  Pet.  178.  9  L.  Ed.  1046. 
See  the  titles  EQUITY;  JURISDIC- 
TION;  SPECIFIC  PERFORMANCE. 

Refusal  to  order  delivery  up  of  notes 
held  correct. — Before  a  composition  was 
made  by  a  debtor  with  two  of  his  cred- 
itors, who  were  partners,  in  which  it  was 
agreed  that  certain  notes  given  by  him  to 
the  creditors,  should  be  delivered  up  to 
him.  two  of  the  notes,  among  those  agreed 
by  the  composition  to  be  delivered  up, 
had  been,  before  they  were  at  maturity, 
passed  away  by  the  creditors.  The  debtor 
asked,  by  a  bill  filed  against  his  credit- 
ors, with  whom  he  had  made  the  compo- 
sition, that  the  court  should  order  these 
notes  to  be  delivered  to  him.  Held,  that 
the  decree  of  the  circuit  court,  refusing 
to  order  these  notes  to  be  delivered  up, 
was  correct.  White  v.  Clarke,  5  Cr.  C.  C. 
102.  affirmed.  Clarke  v.  White,  12  Pet. 
178,  9  L.  Ed.  1046. 

1.  Conceal. — In  Jones  v.  Van  Zandt.  5 
How.  21,5.  226,  12  L.  Ed.  122.  it  is  said: 
"Now,  whatever  technical  definition  may 
exist  of  the  word  conceal  or  harbour,  as 
applied  to  apprentices  or  other  subjects, 
no  doubt  can  exist,  that  these  words  and 
their  derivatives  must  he"""  be  construed 
in  reference  to  the  matter  of  the  statute, 
and  the  nature  of  the  offense  to  be  pun- 
ished. These  show  this  offense  to  consist 
often    in    assistance    to    escape,    and    reach 


speedily  some  distant  place,  where  the 
master  cannot  find  or  reclaim  such 
fugitives,  rather  than  in  detaining  them 
long  in  the  neighborhood,  or  secreting 
them    about   one's    premises." 

A  deed  cannot  with  any  propriety  be 
said  to  be  concealed,  which  is  placed  upon 
tlie  public  record,  as  required  by  law. 
Dick  V.  Balch.  8   Pet.  30,  8   L.   Ed.  856. 

A  revenue  act  provided  that  collectors 
of  revenue  should  have  the  right  to  search 
any  vessels  in  which  they  should  have 
reason  to  suspect  any  goods  were  con- 
cealed. It  was  held  that  the  term  con- 
cealed, as  thus  used,  applied  only  to  ar- 
ticles intended  to  be  secreted  and  with- 
drawn from  public  view  on  account  of 
the  duties  not  having  been  paid  or  secured, 
or  from  some  other  fraudulent  motive. 
United  States  7\  .3.50  Chests  of  Tea.  13 
Wheat.  486,  6  L.  Ed.  702.  See,  also,  the 
titles  REVENUE  LAWS;  SEARCHES 
AND    SEIZURES. 

2.  Concentrated  molasses. — See  Belcher 
V.  Linn.  24  How.  .508.  16  L.  Ed.  754.  And 
see  the  title   REVENUE  LAWS. 

3.  Concession. — De  Haro  v.  United 
States,   .5    Wall.    509.    626,    18    L.    Ed.    681. 

Grants  or  concessions  construed  in  their 
broadest  sense  should  comprehend  ail  law- 
full  acts  wliich  operate  to  transfer  a  right 
of  propertv,  perfect  or  imperfect.  Mitchel 
7'.  United  "States,  9  Pet.  711.  734,  9  L.  Ed. 
283. 
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CONCLUSION  OF  PLEADINGS.— See  the  title  PlI'Adtxg. 

CONCLUSIONS  OF  LAW.— See  the  title  Legal  Conclusions. 

CONCLUSIVENESS  OF  JUDGMENT.— See  the  tiile  Former  Adjudica- 
tion OR  Res  Adtudicata. 

CONCURHENT   COVENANTS.— See  the  titles  Contracts.-    Covenants. 

CONCURRENT  JURISDICTION.— See,  generally,  the  titles  Admiralty, 
vol.  1.  p.  127;  Bankruptcy,  vol.  2,  p.  828;  Courts;    Jurisdiction. 

CONCURRENTLY.- See.  also,  the  title  Courts.     See  note  1. 

CONDEMNATION  OF  LAND.— See  the  title  Eminent  Domain. 

CONDEMNATION  OF  PRIZE.— See  the  title  Prize. 

CONDITIONAL  LIMITATIONS.— See  the  title  Remainders,  Reversion- 
er? and  Exkcutorv  Interests. 

CONDITIONAL  PARDON.— See  the  title  Pardon. 

CONDITIONAL   SALES.— See  the  title   Sales. 

COMDITIONS. 

BY    WALTER    CARRINGTON. 

I.    Conditional  Obligations  Defined,    1005. 
II.    Effect  of  the  Word  "Proviso."  1005. 

III.  Conditions  Precedent  and  Subsequent  Defined  and  Distinguished, 

1005. 

IV.  Suspensive   and   Resolutory     Conditions     under     Louisiana     Civil 

Code,  1006. 
V.    Repugnant  Conditions,   1007. 
VI.    Excuses  for  Nonperformance  of  Conditions,   1007. 

A.  Impossibility    of    Performance,    1007. 

B.  Act  of  God  or  a  Public  Enemy,  1007. 

C.  Performance  Dispensed  with  or  Prevented  bv  Party  Entitled  to  Ben- 

efit.  1007. 
VII.    Effect  of  Breach  of  Condition,  1008. 

VIII.    Manner  of  Asserting  Reserved  Right  upon  Breach  of  Condition, 
1009. 

CROSS  REFERENCES. 

See  the  titles  Bills,  Notes  and  Checks,  ante.  p.  257;  Canals,  ante,  p.  546: 
Charities,  ante,  p.  675;  Contracts;  Copyright:  Corporations ;  Covenants; 
Embargo  and  Xonintercourse  Laws  ;  Escrow  ;  Estates  ;  Foreign  Corpora- 
tions ;  Insurance  ;  ^Municipal  Corporations  ;  Pardon  ;  Pleading  ;  Public 
Officers;  Quieting  Title;  Railroads;  Remainders,  Reversions  and  Exec- 
utory Interests;  Sales;  Specific  Performance;  States;  Stock  and 
Stockholders:    Telegraphs  and  Telephones. 

As  to  conditions  precedent  to  action-  see  the  title  Actions,  vol.  1,  p.  96.  And 
see.  also,  the  titles  Bills,  Notes  and  Checks,  ante,  p.  257:  Detinue;  Exec- 
utors and  Administrators;  Replevin;  Trover  and  Conversion;  etc. 
As  to  conditions  in  bonds  generally,  see  the  title  Bonds  ;  in  guardian's 
bonds,  see  the  title  Guardian  and  Ward  ;  in  municipal  or  county  bonds, 
see  the  title  Municipal,  County,  State  and  Federal  Securities; 
in  pa^^engrr  tickets,  see  the  title  Carriers,  ante,  p.  556 ;  in  contracts,  see 
the    title    Contracts;     in    deeds,    see    the    titles    Deeds;    Vendor  and  Pur- 

1.      Concurrently. — Tn     Postmaster-Gen-  to  saying,  the  one  may  act  together  with 

eral  v.  Early.  12  Wheat.  136.  148,  6  L.  Ed.  the    other.      The    phrase    may    imply,    that 

.')77,  it  is  said:  "For  one  bod^-  to  do  a  thing  power  was  previously  given  to  that  other; 

concurrently   with    another,  is  to  act  in  con-  but  if,  in   fact,  it   had   not  been  given,  the 

junction   with    that   other;   it   is   equivalent  words   are   capable   of   imparting   it." 
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chaser;  in  gifts,  see  the  title  Gifts;  in  insurance  policies,  see  the  general  title 
Insurance,  and  also  the  titles  Accident  Insurance,  vol.  1,  p.  58,  ^Iarine  In- 
surance; ETC.;  in  leases,  see  the  title  Landlord  and  Tenant;  in  promises  to 
pay  debts  barred  by  limitation,  see  the  title  Limitation  of  Actions  and  Ad- 
verse Possession  ;  in  mortgages,  see  the  title  Mortgages  and  Deeds  of  Trust  ; 
in  ordinances,  see  the  title  Ordinances;  in  grants  of  public  land,  see  the  title 
Public  Lands;  in  a  charter  party  and  in  the  sale  of  a  ship,  see  the  title  Ships 
and  Shipping;  in  cessions  from  a  state  to  the  United  States,  see  the  title  St.\tes  ; 
in  wills,  see  the  title  Wills;  of  guaranty,  see  the  title  Guaranty;  on  tender,  see 
the  title  Tender. 

I.  Conditional  Obligations  Defined. 

Under  the  Louisiana  Civil  Code  conditional  obligations  are  such  as  are  made 
to  depend  on  an  uncertain  event. ^ 

II.  Effect  of  the  Word  "Proviso." 

The  word  "proviso"  is  an  appropriate  one  to  constitute  a  common-law  condi- 
tion in  a  deed  or  will,  but  this  is  not  the  fixed  and  invariable  meaning  attached 
to  it  by  the  law  in  these  instruments.  On  the  contrary,  it  gives  way  to  the  in- 
tent of  the  parties  as  gathered  from  an  examination  of  the  whole  instrument, 
and  has  frequently  been  thus  explained  and  applied  as  expressing  simply  a 
covenant  or  limitation  in  trust. - 

III.    Conditions  Precedent  and  Subsequent  Defined  and  Distinguished. 

Conditions  Precedent  in  Contracts. — A  condition  precedent  in  a  contract 
is  one  which  must  happen  before  eillier  party  becomes  boimd  by  the  contract  \^ 
or  as  it  has  been  more  specifically  stated,  where  the  undertaking  on  one  side  is  in 
terms  a  condition  to  the  stipulation  on  the  other,  that  is,  where  the  contract 
provides  for  the  performance  of  some  act,  or  the  happening  of  some  event,  and 
the  obligations  of  the  cont-ract  are  made  to  depend  on  such  performance  or  hap- 
pening, the  conditions  are  conditions  precedent.^  Cases  arise  where  either  party, 
in  case  of  a  breach  of  the  contract,  may  be  compensated  in  damages  ;  and  in 
such  cases  it  is  usually  held  that  the  conditions  are  mutual  and  independent ;  but 


1.  Conditional  obligations  under  Louis- 
iana Civil  Code. — Louisiana  Civil  Code, 
Art.  2021.  New  Orleans  v.  Texas,  etc..  R. 
Co.,  171  U.  S.  312,  ?.?,2.  U  L.  Ed.  178.  Sec 
the  title  CONTRACTS. 

2.  Effect  of  the  word  "proviso." — Stan- 
ley V.  Colt,  5  Wall.  119,  1G6.  18  L.  Ed. 
502.  See  the  titles  CHARITIES,  ante,  p. 
67.5.  COVENANTS;  DEEDS;  TRUSTS 
AND  TRUSTEES;  WILLS. 

3.  Conditions  precedent  in  contracts. — 
Jones  V.  United  States,  90  U.  S.  24,  28, 
24  L.  Ed.  644,  quoting  Story  on  Contracts 
333. 

4.  New  Orleans  v.  Te.xas,  etc..  R.  Co., 
171    U.    S.    312,    334,    43    L.    Ed.    178. 

"The  reason  and  sense  of  the  contem- 
plated transaction,  as  it  must  have  been 
understood  by  the  parties  and  is  to  be 
collected  from  the  whole  contract,  de- 
termine whether  this  is  so  or  not;  or  it 
may  be  determined  from  the  nature  of  the 
acts  to  be  done  and  the  order  in  which 
they  must  necessarily  precede  and  fol- 
low each  other  in  the  progress  of  per- 
formance. But  when  the  act  of  one  's 
not  necessary  to  the  act  of  the  other, 
though  it  would  be  convenient,  useful  or 
beneficial,  yet,  as  the  want  of  it  does  not 
prevent  performance,  and  the  loss  and  in- 


convenience can  be  compensated  in  dam- 
ages, performance  of  the  one  is  not  a  con- 
dition precedent  to  performance  by  the 
otlicr.  The  nonperformance  on  one  side 
must  go  to  the  entire  substance  of  the 
contract  and  to  the  whole  consideration, 
so  that  it  may  safely  be  inferred  as  the 
intent  and  just  construction  of  the  con- 
tract that  if  the  act  to  be  performed  on  the 
one  side  is  not  done,  tlicre  is  no  consid- 
eration for  the  stipulations  on  the  other 
side.''  New  Orleans  7'.  Texas,  etc..  R. 
Co.,  171  U.  S.  312.  334.  43  L.  Ed.  178.  See 
the  title  CONTRACTS. 

The  following  illustrations  of  condi- 
tions precedent  in  contracts  are  given  by 
Justice  Story  in  his  work  on  Contracts: 
"If  a  person  agrees  to  purchase  a  cargo  of 
a  certain  ship  at  sea.  provided  the  cargo 
proves  to  be  of  a  particular  quality,  or 
provided  the  ship  arrives  before  a  certain 
time,  or  at  a  pn;ticular  port,  each  proviso 
is  a  condition  precedent  to  the  perform- 
ance of  such  a  contract;  and  unless  th-: 
cargo  proves  to  be  of  the  stipulated  qual- 
ity, or  the  ship  arrives  witliin  the  agreed 
time  or  at  the  specified  port,  no  contract 
can  possiblv  arise."  Jones  t'.  United 
States,  96  U.S.  24,  28,  24  L.  Ed.  644,  quot- 
ing Story  on  Contracts  33. 
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where  the  conditions  are  dependent  and  of  the  essence  of  the  contract,  it  is  every- 
where held,  that  the  performance  of  one  depends  on  the  performance  of  an- 
otlier.^ 

Conditions  Subsequent  in  Grants  of  Land. — A  grant  of  land,  "said  land 
being  conveyed  upon  the  express  understanding  and  condition"  that  a  certain 
institute  of  learning  them  incorporated  "shall  be  permanently  located  upon  said 
lands,"  between  the  date  of  the  deed  and  the  same  day  in  the  succeeding  year, 
is  a  grant  upon  a  condition  subsequent.*^  But  a  mere  statement  in  a  deed  convey- 
ing land  of  the  purpose  for  which  the  land  is  to  be  used  does  not  create  an  estate 
upon  condition  subsequent.''' 

Devises  on  Conditions  Precedent  and  Subsequent. — There  are  no  tech- 
nical appropriate  words  which  always  determine  whether  a  devise  be  on  a  con- 
dition precedent  or  subsequent.  The  same  words  have  been  determined  differently ; 
and  the  question  is  always  one  of  intention.  If  the  language  of  the  particular 
clause,  or  of  the  whole  will,  shows  that  the  act  on  which  the  estate  depends,  must 
be  performed  before  the  estate  can  vest,  the  condition  is,  of  course,  precedent ; 
and  unless  it  be  performed,  the  devisee  can  take  nothing.  If,  on  the  contrary, 
the  act  does  not  necessarily  precede  the  vesting  of  the  estate,  but  may  accompan} 
or  follow  it,  and  this  is  to  be  collected  from  the  whole  will,  the  condition  is  sub- 
sequent.^ 

IV.    Suspensive  and  Resolutory  Conditions  under  Louisiana  Civil  Code. 

Under  the  Louisiana  Civil  Code,  if  an  obligation  is  not  to  take  effect  until  a 
specified  event  happen,  the  condition  is  a  suspensive  condition.^  But  if  the  obli- 
gation takes  effect  immediately,  but  is  liable  to  be  defeated  when  the  event  hap- 
pens, it  is  a  resolutory  condition.^^ 


5.  Jones  v.  United  States.  96  U.  S.  24, 
28,  34  L.   Ed.  644. 

6.  Conditions  subsequent  in  grants  of 
land.— Mead  v.  Ballard,  7  Wall.  290,  19  L. 
Ed.  190. 

7.  Stuart  V.  Easton,  170  U.  S.  383,  397, 
401,  42  L.   Ed.  1078. 

Thus  where  a  grant  by  patent  is  to 
trustees  to  hold  "for  the  uses  and  pur- 
poses mentioned  in  the  act  of  the  assem- 
bly," the  fee  is  not  upon  a  condition  sub- 
sequent. Stuart  V.  Easton,  170  U.  S.  383, 
397,  42  L.  Ed.  1078.  White,  J.,  in  deliv- 
ering the  opinion  of  the  court  said: 
"There  are  no  apt,  technical  words  (such 
as  so  that;  provided;  if  it  shall  happen; 
etc..  4  Kent.  Com.  note  b,  p.  132;  2  Wash- 
burn on  Real  Property,  p.  3)  contained 
in  the  grant,  nor  is  the  declaration  of  the 
use  coupled  with  any  clause  of  re-entry 
or  a  provision  that  the  estate  conveyed 
should  cease  or  be  void  on  any  contin- 
gency. *  *  *  And  *  *  *  if  we  disregard 
the  absence  of  technical  terms  or  provi- 
sions importing  a  condition  *  *_*_and  ex- 
amine the  deed  with  a  view  of  eliciting  the 
clear  intention  of  the  parties,  we  are 
driven  to  the  conclusion  that  it  was  the 
intention  of  the  grantors  to  convey  their 
entire  estate  in  the  land."  See  the  titles 
DEEDS;  PUBLIC  LANDS;  VENDOR 
AND  PURCHASER. 

8.  Devises  on  conditions  precedent  and 
subsequent. — Finlay  v.  King.  3  Pet.  316, 
374,  375,  7  L.  Ed.  701.  See  the  title 
WILLS. 

9.  Suspensive       condition. — Louisiana 


Civil  Code  Art.  2021.  New  Orleans  :•. 
Texas,  etc.,  R.  Co.,  171  U.  S.  312.  332,  4:: 
L.   Ed.   178. 

"The  obligation  contracted  on  a  sus 
pensive  condition,  is  that  which  depends, 
either  on  a  future  and  uncertain  event,  or 
on  an  event  which  has  actually  takei- 
place  without  its  being  yet  known  to  the 
parties."  Louisiana  Civil  Code  Art.  2043. 
New  Orleans  v.  Texas,  etc.,  R.  Co.,  171 
U.    S.   312,  333,  43  L.   Ed.   178. 

"The  efifect  of  a  suspensive  condition,  as 
its  name  necessarily  implies,  is  to  sus- 
pend the  obligation  until  the  condition 
is  accomplished  or  considered  as  accom- 
plished; till  then  nothing  is  due;  there  is 
only  an  expectation  that  what  is  under- 
taken will  be  due;  pendente  conditione 
nondnni  debetur  sed  spes  est  debitum  iri." 
Cornell  v.  Hope  Ins.  Co.,  3  Martin  U.  S. 
323.  326,  quoted  in  New  Orleans  v.  Texas, 
etc..  R.  Co.,  171  U.  S.  312,  333,  43  L.  Ed. 
178. 

"The  event  then  must  be  shown  to 
make  the  obligation  binding  on  the  party 
against  whom  it  is  presented.  For  until 
it  takes  place,  he  is  not  bound  to  per- 
form what  he  has  promised.  C.  Code,  272, 
Art.  68."  Cornell  v.  Hope  Ins.  Co..  ,i 
Martin  U.  S.  323.  326,  quoted  in  New  Or- 
leans V.  Texas,  etc.,  R.  Co.,  171  U.  S.  312, 
333.  43   L.   Ed.   178. 

9a.  Resolutory  condition. — Louisiana 
Civil  Code.  Art.  2021.  New  Orleans  v. 
Texas,  etc.,  R.  Co.,  171  U.  S.  312,  332,  43 
L.   Ed.   178. 
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V.    Repugnant  Conditions. 

Repugnant  conditions  in  grants  of  realty  are  those  whicli  tend  to  the  utter  sub- 
version of  the  estate,  such  as  prohibit  entirely  the  alienation  or  use  of  the  prop- 
erty. Conditions  which  prohibit  its  alienation  to  particular  persons  or  for  a  lim- 
ited period,  or  its  subjection  to  particular  uses,  are  not  subvercive  of  the  estate; 
they  do  not  destroy  or  limit  its  alienable  or  inheritable  character. ^<> 

VI.     Excuses  for  Nonperformance   of  Conditions. 

A.  Impossibility  of  Performance. — Impossible  conditions  cannot  be  per- 
formed;  and  if  a  person  contracts  to  do  what  at  the  time  is  absolutely  impos- 
sible, the  contract  will  not  bind  him,  because  no  man  can  be  obliged  to  perform  an 
impossibility;  but  where  the  contract  is  to  do  a  thing  which  is  possible  in  itself, 
the  performance  is  not  excused  by  the  occurrence  of  an  inevitable  accident  or 
other  contingency,  although  it  was  not  foreseen  by  the  party,  nor  was  within  his 
control.  ^^ 

B.  Act  of  God  or  a  Public  Enemy. — But  it  is  a  well  known  rule,  that  ob- 
structions interposed  by  the  act  of  God,  or  a  public  enemy,  will  excuse  from  per- 
formance, so  far  as  the  effect  of  such  preventing  cause  necessarily  extends. ^2 

C.  Performance  Dispensed  with  or  Prevented  by  Party  Entitled  to 
Benefit. — If  a  party  to  a  contract,  who  is  entitled  to  the  benefit  of  a  condition, 
upon  the  performance  of  which  his  responsibility  is  to  arise,  dispense  with  it,  or, 
by  any  act  of  his  own,  prevent  the  performance,  the  opposite  party  is  excused 
from  proving  a  strict  compliance  with  the  condition. ^'^  And  if  a  grant  be  made 
on  a  condition  subsequent,  and  its  performance  becomes  impossible  by  the  act  of 
the  grantor,  the  grant  becomes  single,  i"* 

VII.    Effect  of  Breach  of  Condition. 

Conditions  in  Contracts  and  Grants. — Where  a  condition  is  subsequent  and 
it  is  broken,  relief  may  be  given  upon  equitable  terms  ;^^  but  where  it  is  precedent, 
and  neither  fulfilled  nor  waived,  no  right  or  title  vests,  and  no  suit  can  be  brought 
by  the  party  in  default, ^^  nor  can  equity  do  anything  for  him.^'^     The  breach  of 


10.  Repugnant   conditions    in   grants    of 

realty.— Cowell  v.  Springs  Co..  100  U.  S. 
55,  57,  25  L.  Ed.  547.  See  the  titles 
DEEDS;  VENDOR  AND  PUR- 
CHASER. 

11.  Impossibility  of  performance. — 
Jones  V.  United  States,  96  U.  S.  24,  :>9. 
24  L.  Ed.  644.  But  see  post,  "Act  of 
God  or  a  Public  Enemy,"  VI,  B. 

12.  Act  of  God  or  a  public  enemy. — 
Johnson,  J.,  in  Huidckoper  v.  Douglass,  3 
Cranch    1,   73,  3   L.    Ed.   347. 

13.  Performance  dispensed  with  or  pre- 
vented.— Williams  v.  United  States  Bank, 
3    Pet.   96,   7    L.    Ed.   360. 

Thus,  if  the  precedent  act  is  to  be  per- 
formed at  a  certain  time  or  place,  and  a 
strict  performance  of  it  is  prevented  by 
the  absence  of  the  party  who  has  a  right 
to  claim  it,  the  law  will  not  permit  him 
to  set  up  the  nonperformance  of  the  con- 
dition, as  a  bar  to  the  responsibility  which 
his  part  of  the  contract  had  imposed  upon 
him.  Williams  v.  United  States  Bank, 
2  Pet.  96,  7  L.  Ed.  360.  Sec  the  title 
CONTRACTS. 

Waiver  of  conditions  precedent  not 
shown. — Findings  of  court  held  not  to 
show  that  conditions  precedent  in  a  con- 
tract were  waived.  Jones  t.  United 
States,  96  U.  S.  24,  28,  24  L.  Ed.  644. 


14.  Performance  of  condition  in  grant 
made     impossible    by    act     of    grantor. — 

United  States  v.  Arredundo,  6  Pet. 
691,  745,  8  L.  Ed.  547.  See  the  title 
VENDOR   AND    PURCHASER. 

15.  Effect  of  breach  of  conditions  iti 
contracts  and  grants. — Giddings  v.  In- 
surance Co.,  102  U.  S.  108,  111.  36  L.  Ed. 
92;  Davis  z:  Gray,  16  Wall.  303,  229,  21 
L.   Ed.  447. 

16.  A  party  bound  to  perform  a  condi- 
tion precedent  in  a  contract  cannot  sue 
on  the  contract  without  proof  that  he  has 
performed  that  condition.  Jones  v.  United 
States,  96  U.   S.  24,  28,  24  L.   Ed.   644. 

17  Giddings  z'.  Insurance  Co.,  102  U. 
S.  108,  111,  26  L.  Ed.  92;  Davis  v.  Gray, 
16  Wall.  203.  229,  21  L.  Ed.  447. 

"There  is  wide  distinction  between  a  con- 
dition precedent,  where  no  title  has  vested 
and  none  is  to  vest  until  the  condition  is 
performed,  and  a  condition  subsequent, 
operating  by  way  of  defeasance.  In  the 
former  case  equity  can  give  no  relief.  The 
failure  to  perform  is  an  inevitable  bar. 
No  right  can  ever  vest.  The  result  is 
very  different  where  the  condition  is  sub- 
sequent. Tliere  equity  will  interpose  and 
relieve  against  the  forfeiture  upon  the 
principle  of  compensation,  where  that 
orinciple  can   be  applied,  giving  damages, 
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conditions  subsequent  annexed  to  a  freehold  estate,  which  are  not  followed  by  a 
limitation  over  to  a  third  person,  only  vest  in  the  grantor  or  his  heirs  a  right  of 
action  which  cannot  be  transferred  to  a  stranger,  but  which  they,  without  an  ac- 
tual entry  or  a  previous  demand,  can   enforce  by  a  suit   for  the  land.^^ 
A  condition,   in  a  devise,   if  broken,  forfeits  the  estate. ^^ 

VIII.    Manner  of  Asserting  Reserved  Right  upon  Breach  of  Condition. 

The  manner  in  which  the  reserved  right  of  a  grantor  for  breach  of  a  condition 
subsequent  must  be  asserted  so  as  to  restore  the  estate  depends  upon  the  character 
of  the  grant.  If  it  be  a  private  grant,  that  right  must  be  asserted  by  entry,  or 
its  equivalent.  If  the  grant  be  a  public  one,  the  right  must  be  asserted  by  judicial 
proceedings  authorized  by  law,  or  there  must  be  some  legislative  assertion  of 
ownership  of  the  property  for  breach  of  the  condition,  such  as  an  act  directing 
the  possession  and  appropriation  of  the  property,  or  that  it  be  ollered  for  sale  or 
settlement.-*^ 

CONFECTIONERY.— See  note  1. 

CONFEDERATE  MONEY. — As  to  review  of  confederate  transactions  on 
writ  of  error  to  a  state  court,  see  the  title  Appe.al  and  Error,  vol.  1,  p.  689. 
As  to  the  validity  of  confederate  transactions,  see  the  title  Illegal  Contracts. 
Confederate  money  as  a  medium  of  payment,  see  the  title  Payment.  As  to  lia- 
bility of  fiduciaries  for  investing  in,  see  the  titles  Executors  and  Administra- 
tors; Guardian  and  Ward.  See  also,  the  titles  Impairment  oe  Obliga- 
tion OF  Contracts;    Principal  and  Agent. 

CONFEDERATE  STATES.— See  the  titles  Payment;  States;  War; 
and  tlie  cross  references  under  the  respective  titles. 

CONFESSION  AND  AVOIDANCE.— See  the  title  Pleading. 

CONFESSION  OF  JUDGMENTS.— See  the  title  Judgments  and  Decrees. 

if  damages  should  he  given,  and  the  or  his  heirs  or  successors.  ?nd  if  they 
proper  amount  can  be  ascertained."  Da-  do  not  see  fit  to  assert  their  right  to  en- 
vis  V.  Gray,  16  Wall.  203,  229,  21  L.  Ed.  force  a  forfeiture  on  that  ground,  the  ti- 
447.  tie    remains    unimpaired    in    the    grantee. 

Though  a  court  of  law  must  decide  ac-  Schulenberg  v.   Harriman,  21   Wall.   44,  22 

cording  to  the  legal  construction  of  a  con-  L.     Ed.     5.51.       See     the     title     VENDOR 

dition   subsequent,   and  call   on   the  party  AND  PURCHASER. 

for    a   strict   performance,   yet    a   court    of  7^^     j-ule     equally     obtains     where     the 

equity,   acting   on   more   liberal   prmciples.  grant    upon    condition    proceeds    from    the 

will   soften   the   rigor   of   law.  and   though  government.     Schulenberg  tv  Harriman,  21 

the  party  cannot  show  a  legal  compliance  \\ra.\\.    44,    22    L.    Ed.    .551.      See    the    title 

with    the    condition,    if    he    can    do    it    cy  PUBLIC   LANDS 

pres.  they  will  protect  and  save  him  from  ^g    ^^^^^^    ^^  condition   in   a    devise.- 

a  forfeiture.     United  States  z'.  Arredondo,  ^         .       -   j,    ^^      ^^      ^g  ^    g,^ 

6  Pet.   691,  745,  8   L.    Ed.  o47.      See  the   ti-  a          ,         •  ,      „.tt  t  o 

ties      CONTRACTS;      VENDOR      AND  ^"-     J^f     ne   title    \\  i  i.i.i,. 

PL'RCH\SER  ^  '   Schulenberg   v.    Harriman,   21    Wall. 

18.  Breach  of  conditions  subsequent  an-  44     22    L.    Ed    551.      See   the    titles    PUB- 

nexed  to  a  freehold  estate.— Ruch  f.  Rock  ETC     LANDS;     VENDOR     AND     PUR- 

Island,  97  U.  S.  693,  24  L.   Ed.  1101.  CH.\SER. 

No  one  can  take  advantage  of  the  non-  1.         Confectionery. — See       Arthur       v. 

performance    of    a    condition     subsequent  Stephani,  96  U.  S.   125.   12S,  24  L.  Ed.  711. 

annexed    to    an  estate  in  fee  but  the  grantor  And  see  the  title  REVENUE  LAWS. 
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I.    Definitions  and  What  Constitutes,   1009. 

A.  Definitions,    1009. 

B.  What   Constitutes,    1010. 

II.   Admissibility,   1010. 

A.  Extrajudicial   Confessions.   1010. 

1.  General    Consideration,    1010. 

2.  Basis  of  Grounds  of  Admission,   1010. 

3.  Test  of  Admissibility,   1010. 

4.  Voluntary   Character,    1010. 

a.  In   General,    1010. 

b.  Reasons  of  Rule,   1010. 

c.  What  Constitutes  a  X'olnntarv   Confession,    1011. 

(1)  In    General,    1011. 

(2)  Request  to   Speak   the   Truth,    1013. 

(3)  Administration    of    Oath.    1013. 

(4)  Efifect  of  Being  in  Custody  at  Time  of  Confession,  1013. 

(5)  Character  of  Party  to   Whom  Confession   Made,   1014. 

(6)  Efifect  of  Warning,  1014. 

(7)  Conduct  of   Prisoner,    1014. 

d.  Questions  of  Law  and  Fact.   1014. 

5.  Persons    Making   Confessions  or    Affected   Thereby,    1014. 

a.  Accomplices  and   Accessories,   1014. 

b.  Agents,  1015. 

c.  Coconspirators,    1015. 

d.  Codefendants,   1015. 

B.  Judicial  Confessions,    1016. 

1.  Definitions  and  General   Consideration,   1016. 

2.  Voluntary  Character,  1016. 

3.  At  Preliminary  Examination,   1016. 

4.  Setting  Aside  Judgment  of  Connection  on  Confession,   1016. 

III.  Manner  of  Proof.  1016. 

.'\.  General    Consideration,    1016. 

B.  Conditions    Preceflent    1016. 

C.  Admission  in  Whole  or  Part,   1017. 

D.  Determination  of   Admissibility,    1017. 

E.  Objections  to   Admissions,   1017. 

F.  Efifect  of  Illegal  Admission,  1017. 

IV.  Weight  and  Sufficiency,   1017. 

A.  In   General,   1017. 

B.  Necessity  for  Corrobora*'on,  1018. 

C.  Evidence  in  Rebuttal,   1018. 

CROSS  REFERENCES. 

See  the  titles  Accomlpicks  and  y\ccEssoRiKS,  vol.  1,  p.  63:  CoxsptRAcv.  CRiNt- 
iNAL  L.\w ;  Dkclarations  and  Admissions;  Evidknce;  Hkarsav  Evidence; 
Res  Gestae;  Trea.son. 

I.    Definitions  and  What  Constitutes. 
A.    Definitions. — A  confession  in  criminal  law  is  a  voluntary  statement  made 

(1009) 
3  U  S  Enc-64 
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by  a  person  charged  with  the  commission  of  a  crime  or  misdemeanor,  communi- 
cated to  another  person,  wherein  he  acknowledges  himself  to  be  guilty  of  the  of- 
fense charged,  and  discloses  the  circumstances  of  the  act  or  the  share  and  par- 
ticipation which  he  had  in  it.^ 

B.  What  Constitutes. — In  order  to  constitute  a  confession  the  admission 
must  have  a  tendency  to  establish  the  prisoner's  guilt,  or  operate  to  his  prejudice. ^ 

II.    Admissibility. 

A.  Extrajudicial  Confessions — 1.  General  Consideration. — A  confession 
voluntarily  made  is  admissible  in  evidence.^  The  admissibility  of  such  evidence 
so  largely  depends  upon  the  special  circumstances  connected  with  the  confession, 
that  it  is  difficult,  if  not  impossible,  to  formulate  a  rule  that  will  comprehend  all 
cases.  As  the  question  is  necessarily  addressed,  in  the  first  instance,  to  the  judge, 
and  since  his  discretion  must  be  controlled  by  all  the  attendant  circumstances,  the 
courts  have  wisely  forborne  to  mark  with  absolute  precision  the  limits  of  admis- 
sion and  exclusion.'*  But  from  the  nature  of  such  evidence  it  must  be  subjected 
to  careful  scrutiny  and  received  with  great  caution.-'^ 

2.  Basis  of  Grounds  of  Admission. — Confessions  are  only  admitted  as  being 
statements  against  the  interest  of  the  party  by  whom  they  are  claimed  to  have 
been  made.^ 

3.  Test  of  Admissibility. — The  true  test  of  admissibility  is  that  the  confes- 
sion is  made  freely,  voluntarily  and  without  compulsion  or  inducement  of  any 
sort.'^ 

4.  Voluntary  Character — a.  /;;  General. — In  this  court  the  general  rule  is, 
that  the  confession  must  be  free  and  voluntary,  that  is,  not  produced  by  induce- 
ments engendering  either  hope  or   fear.^ 

b.    Reasonis  of  Rule. — Admission  of  Unfavorable    Evidence. — The  reason 


1.  Definition. — Black's  Law  Diet.,  p.  24S. 
Judicial    confessions. — See    post,    "Deii- 

nitions    and     General     Consideration,"     II, 
B,  1. 

Declarations  and  admissions. — See  the 
title  DECLARATIONS  AND  ADMIS- 
SIONS. 

2.  What  constitutes. — Rallew  v.  United 
States,  160  U  S.  IS7,  lO.'^,  40  L.  Ed.  388. 
See  post,  "Basis  of  Grounds  of  Admis- 
sion,"  IT,    A.  2. 

Conduct  and  silence. — See  post.  "Con- 
duct  of  Prisoner,"    II,    A,   4,   c,   (7). 

3.  Voluntary  confession  admissible. — 
Commonwealth  ->.  Dillon,  4  Dall.  115,  11 G, 
1  L.  Ed.  76.5;  Hopt  v.  Utah.  110  U.  S. 
574,  28  L.  Ed.  262;  Wilson  7'.  United 
States,  162  U.  S.  613.  622,  40  L.  Ed.  1090; 
Perovich  v.  United  States,  205  U.  S.  86, 
91,  51  L.  Ed.  722.  See  post,  "In  General," 
IV.   A. 

4.  Hopt  V.  Utah,  110  U.  S.  574,  583,  28 
L.  Ed.  262;  Bram  v.  United  States,  168 
U.   S.   532.   549,   42   L.   Ed.   568. 

5.  Caution  should  be  exercised  in  re- 
ception.—Hopt  V.  Utah,  110  U.  S.  574.  584, 
28  L.  Ed.  262;  Sparf  v.  United  States,  156 
U.  S.  51,  39  L.  Ed.  343;  Wilson  7j. 
United  States,  162  U.  S.  613,  622,  40  L. 
Ed.  1090;  Beckwith  v.  Bean,  98  U.  S.  266, 
280,  25  L.  Ed.  124.  See  post,  "In  Gen- 
eral." IV,  A. 

Verbal    admissions. — All    verbal    admis- 


sions must  be  received  with  caution.  Wil- 
son 7'.  United  States,  162  U.  S.  613,  621, 
40  L.  Ed.  1090.  See  the  title  DECLARA- 
TIONS AND  ADMISSIONS. 

6.  Basis  of  grounds  of  admission. — Bal- 
lew  2'.  United  States,  160  U.  S.  187.  193,40 
L.  Ed.  388;  Hopt  v.  Utah.  110  U.  S.  574, 
584,  28  L.  Ed.  262;  Wilson  v.  United 
States,  162  U.  S.  613,  622,  40  L.  Ed.  1090. 
Sec   the   title   HEARSAY   EVIDENCE. 

7.  Test  of  admissibility. — Wilson  v. 
United  States.  162  U.  S.  613,  623.  40  L. 
Ed.  1090;  Bram  v.  United  States,  168  U. 
S.  532,  548,  42  L.  Ed.  568;  Hardy  v. 
United  States.  186  U.  S.  224,  229,  46  L. 
Ed.  1137.  See  post,  "In  General,"  II,  A, 
4,  a. 

8.  Voluntary  character. — Wilson  v. 
United  States,  162  U.  S.  613,  623,  40  L.  Ed. 
1090;  Sparf  v.  United  States,  156  U.  S.  51, 
39  L.  Ed.  343;  Pierce  ■  e;.  United  States, 
160  U.  S.  355,  40  L.  Ed.  454;  Hardy  V, 
United  States,  186  U.  S.  224,  46  L.  Ed. 
1137;  Bram  v.  United  States,  168  U.  3. 
532,  42  L.  Ed.  568;  Dobbins  v.  UnUed 
States,  96  U.  S.  395,  24  L.  Ed.  637;  Pero- 
vich z'.  United  States,  205  U.  S.  86,  .91,  51 
L.  Ed.  722;  Brown  v.  Walker,  161  U.  S. 
591.  596,  40  L.  Ed.  819;  Commonwealth  t'. 
Dillon,  4  Dall.  115,  116,  1  L.  Ed.  765; 
Beckwith  v.  Bean,  98  U.  S.  266,  280,  25 
L.  Ed.  124;  Hopt  z:  Utah,  110  U.  S.  574, 
584,  28  L.  Ed.  262.  See  the  title  DEC- 
LARATIONS   AND   ADMISSIONS. 
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that  a  confession  must  necessarily  be  voluntarily  made  is  because  a  prisoner  may 
be  induced  through  hope  or  fear  to  admit  unfavorable  evidence.'* 

Self-incrimination. — Another  reason  why  confessions  involuntarily  given  are 
not  admissible  rests  on  the  common  law  and  constitutional  right  of  a  person  to 
refuse  to  testify  against  himself.^*^ 

c.   What    Constitutes  a    Voluntary    Confession — (1)     In    General. General 

Statement.— In  order  to  constitute  a  voluntary  confession,  the  confession  should 
have  been  freely  and  voluntarily  given,  no  promise,  inducement,  encouragement, 
hope,  favor,  threats  or  violence  should  have  been  exercised  to  obtain  the  confes- 
sion, and  it  should  be  shown  that  it  was  not  made  under  any  influence  of  fear.^^ 


9.  Admission   of   unfavorable    evidence. 

— Commonwealth  v.  Dillon,  4  Dall.  115, 
117,  1  L.  Ed.  765;  Hopt  v.  Utah,  110  U. 
S.  574,  28  L.  Ed.  262;  Wilson  v.  United 
States.  162  U.  S.  613,  622,  40  L.  Ed.  1090. 
Weight  is  given  to  such  evidence  on  the 
ground  that  an  innocent  man  will  not  im- 
peril his  safety  or  prejudice  his  interests 
by  an  untrue  statement,  but  this  pre- 
sumption ceases  where  the  confession  ap- 
pears to  have  been  made  in  consequence 
of  inducements  of  a  temporal  nature  held 
out  by  one  in  authority,  touching  the 
charge  preferred,  or  because  of  a  threat 
or  promise,  made  by  or  in  the  presence 
of  such  person,  in  reference  to  the  charge. 
Hopt  V.  Utah,  110  U.  S.  574,  28  L.  Ed.  262; 
Wilson  V.  United  States,  162  U.  S.  613, 
622,    40    L.    Ed.    1090. 

10.  Self-incrimination. — Bram  v.  United 
States,  168  U.  S.  5.32,  545,  42  L.  Ed.  568; 
Brown  v.  Walker,  161  U.  S.  591.  596,  40 
L.  Ed.  819.  See  the  titles  CONSTITU- 
TIONAL   LAW;    WITNESSES. 

"In  criminal  trials,  in  the  courts  of  the 
United  States,  wherever  a  question  arises 
whether  a  confession  is  incompetent  be- 
cause not  voluntary,  the  issue  is  con- 
trolled by  that  portion  of  the  fifth  amend- 
ment to  the  constitution  of  the  United 
States,  commanding  that  no  person  'shall 
be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself.'  "  Bram  v.  United 
States,  168  U.  S.  532,  542,  42  L.  Ed.  568. 
See  the  titles  CONSTITUTIONAL 
LAW;   WITNESSES. 

11.  What  constitutes  a  voluntary  con- 
fession.— 1  Grcenl.  Ev..  §§  214,  215,  219; 
Wilson  V.  United  States!"  162  U.  S.  613, 
622.  40  L.  Ed.  1090;  Hopt  v.  Utah,  110  U. 
S.  574.  28  L.  Ed.  262;  Sparf  v.  United 
States,  156  U.  S.  51,  39  L.  Ed.  343;  Pierce 
V.  United  States,  160  U.  S.  355,  357, 
40  L.  Ed.  454;  Bram  v.  United 
States,  168  U.  S.  532,  547,  42  L. 
Ed.  568;  Hardy  v.  United  States.  186  U. 
S.  224,  229,  46  L.  Ed.  1137;  Perovich  v. 
United  States,  205  U.  S.  86,  91,  51  L.  Ed. 
722.  See  Brown  v.  Walker,  161  U.  S.  591, 
596,  40   L.   Ed.   819. 

Illustrations. — Statements  which  are  ob- 
tained by  coercion  or  threat  or  promise 
will  be  subject  to  objection.  Bram  <'. 
United  States,  168  U.  S.  532,  42  L.  Ed. 
568;  Hardy  v.  United  States,  186  U.  S. 
224,  229,  46  L.  Ed.  1137;  Hopt  v.  Utah, 
110    U.    S.    574,    28    L.    Ed.    262;    Pierce    v. 


United    States,    160    U.    S.    355,    40    L.    Ed 
454. 

A  statement  made  by  a  prisoner,  ac- 
cused of  murder  on  the  high  seas,  while 
under  arrest  in  a  foreign  country,  and  in 
the  office  of  a  police  detective,  with  the 
detective  alone,  where  he  was  stripped,  or 
being  stripped  of  his  clothing,  and  is  told 
that  if  he  has  an  accomplice  he  should 
confess  the  fact  "and  not  have  the  blame 
of  this  horrible  crime  on  your  shoulders," 
cannot  be  admitted  as  a  voluntary  con- 
fession, since  an  influence  was  exerted 
over  the  mind  of  the  prisoner  causing  him 
to  confess.  Bram  v.  United  States,  168 
U.  S.  532,  42   L.   Ed.   568. 

"In   the   case  at  bar  defendant  was   not 
put  under  oath,  and  made  no  objection  -o 
answering  the  questions  propounded.  The 
commissioner   testified   that   the   statement 
was   made   freely   and   voluntarily,   and   no 
evidence    to    the    contrary     was      adduced. 
Nor  did  defendant  when  testifying  on   his 
own    behalf    testify   to    the    contrary.      He 
testified    merely    that     the      commissioner 
examined    him    'without    giving     him      the 
benefit   of  counsel  or  warning   him   of  his 
right   of  being   represented    by   counsel,  or 
in  any  way  informing  him  of  his   right  to 
be   thus   represented.'      He   did   not   testify 
that  he  did  not  know  that  he  had  a  right 
to  refuse  to  answer  the  questions,  or  that, 
if    he    had    known    it,    he    would    not    have 
answered.      His     answers     were     explana- 
tions, and  he  appeared  not  to  be  unwill- 
ing to  avail  himself  of  that  mode  of  avert- 
ing   suspicion.      It    is    true    that,    while    he 
was    not    sworn,    he    made    the    statement 
before    a   commissioner   who    was    investi- 
gating  a    charge   against    him,   as    he    was 
informed;    he    was,  in    custody   but   not   in 
irons;   there  had  been   threats  of  mobbing 
him  the  night  before   the  examination;   he 
did   not   have   the   aid    of   counsel;    and    he 
was  not  warned  that  the  statement  migiit 
be    used    against    him    or    advised    that    he 
need    not    answer.      These    were    matters 
which    went   to    the    weight    or    credibility 
of  what  he   said  of  an  incriminating  char- 
acter, but  as   he  was   not   confessing  guilt 
but  tlie  contrary,  we  think  that,  under  all 
the    circumstances     disclosed,     they     were 
not  of  themselves   sufficient  to   require  his 
answers  to  be  excluded  on   the  ground   of 
being  involuntary  as  matter  of  law."  Wil- 
son  V.   United    States,   162   U.    S.   613    623 
40   L.    Ed.   1090. 

It    appears    that    the    defendant    was    ar- 
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Degree  of  Influence  Exerted  over  Prisoner. — The  law  cannot  measure  the 
force  of  the  intiuence  used  or  decide  upon  its  effect  upon  the  mind  of  the  prisoner, 
and,  therefore,  exckides  the  declaration  if  any  degree  of  influence  has  been  ex- 
erte"d.i2 

Quantum  of  Proof — Test. — The  rule  is  not  that  in  order  to  render  a  state- 
ment admissible  the  proof  must  be  adequate  to  establish  that  the  particular  com- 
munications contained  in  a  statement  were  voluntarily  made,  but  it  must  be  suffi- 
cient to  establish  that  the  making  of  the  statement  was  voluntary ;  that  is  to  say. 


rested  at  the  railroad  depot  in  Cheyenne, 
Wyoming,  by  the  witness  Carr,  who  is  a 
detective,  on  the  charge  made  in  the  in- 
dictment. The  father  of  the  deceased, 
present  at  the  time,  was  much  excited, 
and  may  have  made  a  motion  to  draw  a 
revolver  on  the  defendant;  but  of  that 
fact  the  witness  did  not  speak  positively. 
The  witness  may  have  prevented  him  from 
drawing  a  weapon,  and  thinks  he  told 
him  to  do  nothing  rash.  At  the  arrest  a 
large  crowd  gathered  around  the  defend- 
ant; Carr  hurried  him  off  to  jail,  send- 
ing with  him  a  policeman  while  he  re- 
mained behind,  out  of  hearing  of  the 
policeman.  In  two  or  three  minutes  he 
joined  them,  and  immediately  the  ac- 
cused commen(?ed  making  a  confession 
What  conversation,  if  any,  occurred  be- 
tween the  latter  and  the  policeman  dur- 
ing the  brief  period  of  two  or  three 
minutes  preceding  the  confession  was 
not  known  to  the  witness.  So  far  as 
witness  knew,  the  bill  of  exceptions  states, 
"the  confession  was  voluntarv  and  unm- 
fiuenced  by  hopes  of  reward  or  fear  of 
punishment;  he  held  out  no  inducement, 
and  did  not  know  of  any  inducement  be- 
ing held  out  to  defendant  to  confess." 
This  was  all  the  evidence  showing  or 
tending  to  show  that  the  cnnfes-'^r  -.v-'s 
vcilrntary  or  uninfluenced  by  hope  of  re- 
ward or  fear  of  punishment.  Held,  ad- 
missible. There  seems  to  have  been  no 
reason  to  exclude  the  confession  of  the 
accused;  for  the  existence  of  any  such  in- 
ducements, threats  or  promises  seems  to 
have  been  negatived  by  the  statement  of 
the  circumstances  under  which  it  was 
made.  Hopt  v.  Utah,  110  U.  S.  574,  28 
L.    Ed.   262. 

On  the  18th  of  December,  the  prisoner 
was  committed  to  the  jail  of  Philadelphia, 
and  the  next  day  was  taken  before  the 
mayor;  but  at  that  time,  he  made  no  con- 
fession. On  the  18th  and  19th  of  Decem- 
ber, he  was  visited  and  interrogated  by 
several  respectable  citizens,  who  repre- 
sented to  him  the  enormity  of  the  crime; 
urged  a  free,  open  and  candid  confession, 
which  would  so  excite  public  compassion 
as  probably  to  be  the  means  of  obtaining 
a  pardon;  while  a  contrary  course  of  con- 
duct would  leave  him,  in  case  of  a  con- 
viction, without  hope;  and  they  added, 
that  they  would  themselves  stand  his 
friends,  if  he  would  confess.  The  inspec- 
tors of  the  prison  endeavored,  likewise, 
to  obtain  from  him  a  discovery  of  his  of- 
fenses  and   of  his  accomplices.     They  car- 


ried him  into  the  dungeon;  they  dis- 
pla^-ed  it  in  all  its  gloom  and  horror;  they 
said,  that  he  would  be  confined  in  it, 
dark,  cold  and  hungry,  unless  he  made  a 
full  disclosure;  but  if  he  did  make  a  dis- 
closure, he  should  be  well  accommodate  1 
with  room,  fire  and  victuals,  and  might 
expect  pity  and  favor.  The  priso'ner  con 
tinned  to  deny  his  guilt  for  some  time; 
and  when  his  master  visited  him.  he  com 
plained  of  the  want  of  clothes,  fire  and 
nourishment.  At  length,  however,  on  the 
19th  of  December,  he  made  successive  ac- 
knowledgments of  the  facts  contained  in 
his  confession,  which  was  formally,  and, 
to  all  appearance,  voluntarily,  made  be- 
fore the  mayor,  on  the  succeeding  morn- 
ing; and  which  was  repeated,  with  .iddi- 
tional  circumstances,  at  subsequent 
periods.  Held,  the  confession  admissible, 
the  only  question  being  as  to  whether  the 
prisoner  had  not  falselv  declared  himself 
guilty  of  a  capital  offense.  Common- 
wealth r.  Dillon,  4  Dall.  115,  116,  1  L.  Ed. 
765.  This  case  seems  to  be  clearly  erro- 
neous, according  to  the  more  recent  de- 
cisions. 

To  communicate  to  a  person  suspected 
of  the  commission  of  crime  the  fact  th^t 
his  co-suspect  has  stated  that  he  has  seen 
him  commit  the  offense,  to  make  this  state- 
ment to  him  under  circumstances  whicii 
call  imperatively  for  an  admission  or  de- 
nial and  to  accompany  the  communication 
with  conduct  which  necessarili^  perturbs 
the  mind  and  engenders  confusion  cf 
thought,  and  then  to  use  the  deni:il  made 
by  the  person  so  situated  as  a  confession, 
because  of  the  form  in  which  the  denial 
is  made,  is  not  only  to  compel  the  reply, 
but  to  produce  the  confusion  of  words 
supprsed  to  be  found  in  it,  and  then  use 
statements  thus  brought  into  being  for  the 
conviction  of  the  accused.  A  plainer  vio- 
lat'on,  as  well  cf  the  letter,  as  of  the 
spirit  and  purpose  of  the  constitutional 
immunity  provided  in  the  fifth  amendment 
to  the  constitution  providing  that  no  man 
shall  be  compelled  to  testify  against 
himself,  could  scarcely  be  conceived  of. 
Bram  v.  United  States.  168  U.  S.  532,  564, 
42  L  Ed.  568.  See  the  titles  COXSTI- 
■  TUTIOXAL    L.\W;    WITNESSES. 

Confessions  before  magistrate. — See 
post,  "At  Preliminary  Examination,"  II, 
B,  3'. 

12.  Confession  excluded  if  any  degree 
of  influence  exerted. — Bram  v.  United 
States,    1G8    U.    S.   532,  542,   42    L.    Ed.   56S. 
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tliiat  from  the  -causes,  which  the  law  treats  as  legally  sufficient  to  engender  in  the 
imind  of  the  accused  hope  or  fear  in  respect  to  the  crime  charged,  the  accused  was 
-not  involuntarily  impelled  to  make  a  statement,  when  but  for  the  improper  intlu- 
'CBces  he  would  have  remained  silent. ^^  /^g  the  facts  by  which  compulsion  might 
•manifest  itself,  whether  physical  or  moral,  would  be  necessarily  ever  different, 
the  measure  iDy  which  the  involuntary  nature  of  the  confession  is  to  be  ascer- 
tained, not  l)y  the  changing  causes,  but  by  their  resultant  effect  upon  the  mind,- 
that  is,  hope  or  fear,  so  that,  however  diverse  might  be  the  facts,  the  test  of 
whether  the  confession  was  voluntary  would  be  uniform,  that  is, -would  be  ascer- 
tained by  the  condition  of  mind  which  the  causes  ordinarily  oi)erated  to  create.''* 

(2)  Request  to  Speak  the  Truth. — A  mere  request  to  speak  the  truth  will  no^ 
render  a  confession  inadmissible.'"' 

(3)  Administration  of  Oath. — The  mere  administration  of  an  oath  to  a  prisoner 
is  not  of  sufficient  character  to  constitute  such  fear  in  a  prisoner  as  to  render  his 
confession  inadmissible.'^ 

(4)  Effect  of  Being  in  Custody  at  Time  of  Confession. — In  General. — The 
mere  fact  that  a  confession  is  made  while  the  accused  is  under  arrest  in  or  out  of 
prison,  does  not  necessarily  render  the  confession  involuntary,  but  as  one  of 
the  circumstances,  such  imprisonment  may  be  taken  into  account  in  determining 
whether  or  not  the  statements  of  the  prinsoner  were  voluntary,'^  provided  that 
such  confessions  are  not  extorted  by  inducements  or  threats,  or  putting  in  fear.'^ 

Manacled. — The  fact  that  the  prisoner  was  manacled  at  the  time  of  the  con- 
fession will  not  render  the  confession  inadmissible.'^ 


13.  Proof  must  show  that  the  making 
of  statement  was  voluntary. — Bram  v. 
United  States,  168  U.  S.  532.  549.  42  L. 
Ed.  568.  See  Hopt  v.  Utah.  110  U.  S. 
574,    583,   28    L.    Ed.   262. 

14.  Effect  on  mind  the  test. — Bram  v. 
United  States,  168  U.  S.  532,  547.  42  L. 
Ed.    568. 

15.  Request  to  speak  the  truth.— Tell- 
ing a  party  to  "keep  it  until  the  right  time 
came  and  then  tell  the  truth"  is  not  offer- 
ing an  inducement  to  a  prisoner  to  make 
a  confession.  Sparf  z'.  United  States,  156 
U.  S.  51,  39  L.  Ed.  343. 

Telling  a  man  to  be  sure  ti^  tell  the 
truth  is  not  advising  him  to  confess  any- 
thing of  which  he  is  really  not  guilty. 
Sparf  V.  United  States,  156  U.  S.  51,  39 
L.    Ed.    343. 

16.  Administration  of  oath. — Bram  v. 
United  States,  168  U.  S.  532,  541.  42  L. 
Ed.  568.  Compare  Wilson  ?•.  United 
States.   162   U.   S.   613,  624,  40   L.   Ed.   1090. 

17.  Custody.— Hopt  z:  Utah,  110  U.  S. 
574,  28  L.  Ed.  262;  Sparf  z:  United  States, 
156  U.  S.  51,  55,  39  L.  Ed.  343;  Bram  v.'. 
United  States,  168  U.  S.  532,  558,  42  h. 
Ed.  568;  Pierce  zk  United  States,  160  U. 
S.  355.  40  L.  Ed.  454;  Wilson  v.  United 
States,  162  U.  S.  613.  623,^40  I.  Fd.  1090. 
See,  generally,  the  title  ARREST,  vol.  1, 
p.   541. 

Illustration. — Testimony  given  by  a 
deputy  marshal  of  conversations  between 
himself  and  the  defendant  not  induced 
by  duress,  intimidation  or  other  improper 
influences,  but  perfectly  voluntary,  should 
have  been  received  in  a  murder  case. 
Perovich  v.  United  States,  205  U.  S.  86, 
91.  51  L.  Ed.  722.  See  the  title  HOMI- 
CIDE. 


Confiinement  or  imprisonment. — Con- 
finement or  imi^nsonment  is  not  in  itself 
surticieiu  to  justify  ilie  c.xchision  of  a 
confession,  if  it  appears  to  have  been  vol- 
untary, and  was  not  obtained  by  putting 
the  prisoner  in  fear  or  by  promises. 
Sparf  zf.  United  States,  156  U.  S.  51,  39 
L.    Ed.    343. 

Presence  of  officers.— "The  admission  of 
certain  statements  made  by  the  defend- 
ants while  they  were  under  arrest  and 
handcuffed  was  also  objected  to.  No  ex- 
ception was  taken  to  the  admission  of 
tliis  testimony,  and  the  court  properly 
held  that  the  mere  presence  of  officers  is 
not  an  influence."  Pierce  Z'.  United 
States,   160  U.   S.   355,  40  L.    Ed.  454. 

18.  Confession  extorted  by  induce- 
ments, threats,  or  putting  in  fear. —  Ilo^t 
7'.  Utah,  110  U.  S.  574.  583,  28  L. 
Ed.  262;  Pierce  z'.  United  States,  160  U. 
S.  355.  357,  40  L.  Ed.  454;  Bram  :•. 
United  States.  168  U.  S.  532.  42  L.  Ed. 
56S;  Sparf  z'.  United  States.  156  U.  S.  51, 
39  L.  Ed.  343.  See  ante.  "In  General," 
11.   A,  4.  c.    (1). 

19.  Prisoner  shackled. — Sparf  v.  United 
States,  156  U.  S.  51,  39  L.  Ed.  343; 
Pierce  f.  United  States.  160  U.  S.  355.  40 
L.  Ed.  454;  Wilson  z'.  United  States.  162 
U.    S.    613.    623,   40    L.    Ed.    1090. 

.•\  voluntary  confession  may  be  made 
while  a  defendant  is  confined  and  in  irons 
under  an  accusation  of  having  committed 
a  capital  offense.  Snarf  ?•.  United  States. 
156    IT.    S.   51.   39    L.    Ed.    343. 

Popular  excitement  previous  to  man.T- 
cling. — The  fact  tliat  the  prisoner  is  in  cu-:- 
tody  and  manacled  docs  not  necessarily 
render  his  statement  involuntary,  nor  is 
that   necessarily   the   effect   of  popular   ex- 
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(5)  Character  of  Party  to  Whom  Confession'  Made. — It  does  not  necessarily 
follow  because  a  confession  was  made  to  a  person  in  authority  that  it  is  thereby 
rendered  inadmissible.  The  true  rule  seems  to  be  that  the  fact  that  a  confession 
was  so  obtained  may  be  an  important  element  in  determining  whether  the  answers 
of  the  prisoner  were  voluntary,  but  the  confession  will  be  admissible,  unless  in- 
ducements to  confess  are  held  out  to  the  prisoner-  and  the  confession  is  made  in 
reliance  thereon.-'^  This  rule  has  been  held  applicable  to  confessions  to  police- 
men^i  and  detectives. -^  A  confession  made  to  one  in  authority  should  not  go  to 
the  jury  unless  it  appears  to  the  court  to  have  been  voluntary.^s  A  confession 
made  to  an  officer  will  not  be  excluded  because  the  prisoner  has  been  previously 
in  the  custody  of  another  officer.-^ 

(6)  Effect  of  Warning. — In  is  not  essential  to  the  admissibility  of  a  confession 
that  it  should  appear  that  the  person  was  warned  that  what  he  said  would  be 
used  against  him,  but,  on  the  contrary,  if  the  confession  was  voluntary,  it  is  suf- 
ficient though  it  appear  that  he  was  not  so  warned. ^^ 

(7)  Conduct  of  Prisoner. — \\'here  it  appears  that  statements  were  made  in  the 
prisoner's  presence  and  under  such  circumstances  as  would  justify  the  inference 
that  he  would  naturally  have  contradicted  them  if  he  did  not  assent  to  their  truth, 
such  evidence  is  admissible. -^^ 

d.  Questions  of  Laze  and  Fact. — Voluntary  Character. — The  general  rule  is 
that  the  voluntary  character  of  a  confession  is  for  the  court. 2" 

Truth  of  Confession. — It  is  for  the  jury  to  judge  of  the  truth  of  a  confes- 
sion, under  the  particular  circumstances  of  the  case.^s 

Conflict  of  Evidence.. — \\'hen  there  is  a  conflict  of  evidence  as  to  whether 
a  confession  is  or  is  not  voluntary,  if  the  court  decides  that  it  is  admissible,  the 
question  may  be  left  to  the  jury  with  the  direction  that  they  should  reject  the  con- 
fession if  upon  the  whole  evidence  they  are  satisfied  it  was  not  the  voluntary  act 
of  the  defendant. 29 

5.  Persons  Making  Confessions  or  Affected  Thereby — a.  Accomplices 
and  Accessories. — A  prisoner  is  not  liable  to  be  affected  by  the  confessions  of  his 
accomplices.^*^ 

citement     shortly    preceding.      Wilson    v.  45-48;  Wilson  v.  United   States,  162  U.   S. 

United    States,    162    U.    S.    613,    623,    40    L.  613.   623,    40    L.    Ed.    1090. 

Ed.   1090.  26.      Conduct      of      prisoner. — Sparf      v. 

20.      Persons      in      authority. — Bram      v.  United  States,  156  U.  S.  51,  39  L.  Ed.  343. 

United    States     168    U.    S.    532,    556,    42    L.  See    Fitzpatrick    v.    United    States,    178    U. 

Ed.   568;    Hopt  v.   Utah,   110   U.   S.   574,   28  S.   304,   312,   44  L.    Ed.   1078. 

L.  Ed.  262;  Sparf  v.  United  States,  156  U.  Illustration. — On  a  joint  indictment  for 

S.    51,    39    L.    Ed.    343;    Wilson   v.    United  murder  the  declarations  of  one  of  the  par- 

States,  162  U.  S.  613,  622.  40  L.  Ed.  1090;  ties   after  the  killing  is   admissible  in  evi- 

Pierce' z'.   United  States,  160  U.   S..355,  -*0  dence      against      the      other     where      they 

L.   Ed.   454.     See,   generally,  the  title  AR-  appear  to  have  been  made  in  his  presence 

REST.  vol.   1,  p.   541.  and    under    such    circumstances    as    would 

Confessions  to  officer  while  in  custody.  warrant   the   inference   that   he  would   nat- 

c^^   ante,    "Effect   of   Being   in    Custody  urally    have    contradicted    therp    if    he    did 

at  '."ime  of  Confession,*'   II.  A.  4,  c.   (4).  not   assert   to   their   truth.    Sparf  7'.   United 

21  Confessions  to  policeman. — Sparf  z'.  States,  156  U.  S.  51.  56,  39  L.  Ed.  3-<T.  See 
United  States.  156  U.  S.  51,  39  L.  Ed.  343;  the  titles  DECLARATIONS  AXD  AD- 
Pierre  v.  United  States,  160  U.  S.  355,  40  MISSIONS;    HOMICIDE. 

L.    Ed.    454.      See    ante,   "Effect    of   Being  27.    Voluntary  character  a   question  for 

in    Custody   at   Time   of   Confessions,"   TI,  court. — Hopt  v.  Utah.   110  U.   S.   574,  583, 

A,   4,   c.    (4).  28    L.    Ed.    262. 

22  Confessions  to  detectives. — Hoptf.  28.  Truth  of  confession. — Common- 
Utah  110  U  S  574,  28  L.  Ed.  262;  Bram  wealth  v.  Dillon,  4  Dall.  115,  116,  1  L.  Ed. 
V.  United  States,  168  U.  S.   532,  42  L.  Ed.  765. 

568      See  the   title   DETECTIVES.  29.      Conflict     of     evidence.— Wilson     v. 

23.    Hopt  V.  Utah,  110  U.  S.  574,  587,  28  United    States,    162    U.    S.    613,    624,    40    L. 

L.   Ed.   262.  Ed.    1090. 

24     Prisoner  in  orevious  custody  of  an-  30.        Accomplices      and      accessories. — 

other    officer.— Hopt    v.    Utah,    110     U.     S.  Kirbv  r.   United   States,   174  U.    S.   47,   60, 

574.   28    L.    Ed.   262.                                 _  43   L.   Ed.  890. 

25.    Warning. — Joy    on    Confession,    pp.  "So  strictly  has  this  rule  been  enforced. 
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b.  Agents. — Whatever  an  agent  does  or  says  in  reference  to  the  business  in 
which  he  it  at  the  time  employed,  and  within  the  scope  of  his  authority,  is  done 
or  said  by  the  principal ;  and  may  be  proved,  as  well  in  a  criminal  as  a  civil  case, 
in  like  manner  as  if  the  evidence  applied  personally  to  the  principal. ^^  And  the 
acts  of  the  agent  may  be  proven  in  the  same  manner  as  if  done  by  the  principal.-"^- 
But  the  subsequent  account  of  a  transaction,  by  an  agent,  to  his  principal,  is  not 
evidence  against  the  principal. •'^•^  And  the  confessions  of  an  agent  are  not  evi- 
dence to  bind  his  principal.'^-* 

c.  Coconspirators. — This  subject  will  be  treated  under  its  appropriate  title.-"^^ 

d.  Codcfcndants. — Statements  made  by  one  of  two  joint  defendants  in  the  ab- 
sence of  the  other  defendant,  while  admissible  against  the  party  making  the  state- 
ment,"^*' are  inadmissible  against  the  latter.-^'^  But  a  confession  is  admissible 
against  a  codefendant  who  was  present,  but  remained  silent  when  it  was  made, 
and  under  such  circumstances  as  would  lead  one  to  believe  that  he  assented 
thereto.3^ 


that  where  a  person  was  indicted  for  re- 
ceiving stolen  goods,  a  confession  by  the 
principal  that  he  was  guilty  of  the  theft, 
was  held  by  all  the  judges  to  be  no  evi- 
dence of  that  fact  as  against  the  receiver 
(R.  V.  Turner);  and  the  decision,  it  seems, 
would  be  the  same,  if  both  parties  were 
indicted  together,  and  the  principal  were 
to  plead  guilty."  1  Taylor's  Ev.,  §  826, 
6th  Ed.  Kirby  v.  United  States,  174  U. 
S.  47,  60,  43  L.  Ed.  890.  See  the  titles 
ACCOMPLICES  AND  ACCESSORIES, 
vol.  1,  p.  68;  DECLARATIONS  AND 
ADMISSIONS;  RES  GEST.E. 

31.  Agents. — United  States  v.  Gooding, 
12  Wheat.  460,  468,  6  L.  Ed.  69.3;  Ameri- 
can Fur  Co.  V.  United  States,  2  Pet.  3.j8, 
7  L.  Ed.  450;  United  States  v.  The  Brig 
Burdett,  9  Pet.  683,  9  L.  Ed.  273.  See, 
generally,  the  title  PRINCIPAL  AND 
AGENT.  See,  also,  the  title  DECLARA- 
TIONS AND  ADMISSIONS. 

Illustrations. — Upon  an  indictment  un- 
der the  slave-trade  act  of  the  20th  of 
April,  1818,  ch.  373,  against  the  owner  of 
the  ship,  testimony  of  the  declarations  of 
the  master,  being  a  part  of  the  res  gestae, 
connected  with  acts  in  furtherance  of  the 
voyage,  and  within  the  scope  of  his  au- 
thority, as  agent  of  the  owner,  in  the  con- 
duct of  the  guilty  enterprise,  is  admissible 
in  evidence  against  the  owner.  United 
States  V.  Gooding,  12  Wheat.  460,  6  L.  Ed. 
693;  American  Fur  Co.  v.  United  States, 
2  Pet.  3.58,  364,  7  L.  Ed.  450.  See  the 
title  RES  GEST^. 

32.  Proof  of  agent's  acts. — United 
States  V.  The  Brig  Burdett.  9  Pet.  682,  9  L. 
Ed.  273. 

33.  Subsequent  account  of  transaction 
to  principal. — United  States  v.  The  Brig 
Burdett,  9  Pet.  682,  9  L.   Ed.  273. 

Illustration. — An  information  was  filed 
in  the  district  court  of  the  United  States, 
on  the  1st  of  October,  1832,  against  the 
Brig  Burdett,  alleging  her  to  have  been 
forfeited  to  the  United  States,  for  a  viola- 
tion of  the  registry  acts,  she  being  owned 
in  whole  or  in  part  by  a  foreigner,  a  sub- 
ject of  the  king  of  Spain.  The  vessel 
was  purchased  by  an  agent  of  George  S. 
Steever,    a    native    citizen    of    the    United 


States,  and  was  sent  to  Havana;  from 
the  time  of  her  arrival  at  Havana,  she 
was  placed  under  the  direction  of  J.  J. 
Carrera,  a  merchant  of  that  place,  and  all 
her  voyages  directed  by  him.  professing 
to  act  as  the  agent  of  Mr.  Steever;  part 
of  the  cost  of  the  brig  was  paid  in  cash 
by  Mr.  Steever  to  his  agent,  on  his  re- 
turn to  the  United  States,  and  the  balance 
charged  by  the  agent  and  settled  for  in 
account  with  Mr.  Carrera.  The  counsel 
for  the  United  States  offered  in  evidence 
certain  letters  written  by  Mr.  Carrera  to 
Captain  Nabb,  the  master  of  the  Burdett, 
during  her  several  voyages,  which  had 
been  directed  by  him,  and  which  letters 
related  to  the  business  and  employment 
of  the  Burdett;  the  letters  were  objected 
to  as  evidence,  and  were  admitted  in  the 
district  and  circuit  court,  to  which  latter 
court  the  case  was  taken  on  an  appeal  by 
the  claimant  of  the  vessel.  Held,  that 
the  letters  were  not  legal  evidence. 
United  States  v.  The  Brig  Burdett.  9  Pet. 
682,  9  L.  Ed.  273.  Sec  the  title  DOCU- 
MENTARY    EVIDENCE. 

34.  Confessions  as  binding  principal. — 
United  States  v.  The  Brig  Burdett,  9  Pet. 
682,  9  L.  Ed.  273.  See  the  title  PRIN- 
CIPAL AND  AGENT. 

35.  Coconspirators.— See  the  title  CON- 
SPIRACY. 

36.  Admissible  against  party  making 
statement. — Sparf  v.  United  States.  156 
U.  S.  51,  39  L.  Ed.  343;  Fitzpatrick  v. 
United  States,  178  U.  S.  304,  312.  44  L. 
Ed.    1078.      Sec    the    title    CONSPIR.^CY. 

37.  Inadmissible  against  codefendant. — 
Sparf  c'.  United  States,  156  U.  S.  51,  39 
L.  Ed.  343;  Fitzpatrick  v.  United  States, 
178  U.  S.  304.  312,  44  L.  Ed.  107S.  See  the 
titles  CRIMINAL  LAW:  HOMICIDE. 

Declarations  or  confessions  after  a  hom- 
icide tending  to  prove  the  guilt  of  both 
codefendants,  but  made  in  the  absence  of 
one,  are  inadmissible  against  the  absent 
party.  Sparf  v.  United  States,  156  U.  S. 
51,  39  L.  Ed.  343;  Fitzpatrick  -■.  United 
States.  178  U.  S.  304,  312.  44  L.  Ed.  107S. 
See   the    title    HOMICIDE. 

38.  Conduct  of  codefendant. — Sparf  v. 
United  States,  156  U.  S.  51,  39  L.  Ed.  343; 
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B.  Judicial  Confessions — 1.  Definitions  and  General  Consideration. — 
When  the  prisoner  is  arraigned,  and  demanded  what  he  saith  to  the  indictment, 
either  he  confesseth  the  indictment,  or  pleads  to  it,  or  stands  mute,  and  will  not 
answer.-"^^  The  confession  is  either  simple,  or  relative  in  order  to  the  attainment 
of  some  other  advantage.^''  A  simple  confession  is,  where  the  defendant  upon 
hearing  of  his  indictment  without  any  other  respect  confesseth  it,  this  is  a  con- 
viction; but  it  is  usual  for  the  court,  especially  if  it  be  out  of  clergy,  to  advise  the 
party  to  plead  and  put  himself  upon  his  trial,  and  not  presently  to  record  his 
confession,  but  to  admit  him  to  plead.^^ 

2.  Voluntary  Character. — See  ante.  "\^oluntary  Character,"  II,  A,  4;  post, 
"At   Preliminary  Examination,"   II,   B,  3. 

3.  At  Preliminary  Examination. — "The  same  rule  that  the  confession  must 
be  voluntary  is  applied  to  cases  where  the  accused  has  been  examined  before  a 
magistrate,  in  the  course  of  which  examination  the  confession  is  made,  as  allowed 
and  restricted  by  statute  in  England  and  in  this  country  in  many  of  the  states. "'^^ 
Voluntary  statements  made  by  a  defendant  before  and  after  a  preliminary  exami- 
nation are  admissible  in  evidence  where  made  to  the  magistrate  who  in  fact  con- 
ducted the  preliminary  examination."*-^ 

4.  Setting  Aside  Judgment  of  Conviction  on  Confession. — It  is  competent 
for  a  court,  for  good  cause,  to  set  aside,  at  the  same  term  at  which  it  was  ren- 
dered, a  judgment  of  conviction  on  confession,  though  the  defendant  had  entered 
upon  the  imprisonment  ordered  by  the  sentence."*"*  In  such  case  the  original  indict- 
ment is  still  pending,  and  a  bail  bond  given  after  this,  for  the  prisoner's  appear- 
ance from  day  to  day,  is  valid.^-^ 

III.    Manner  of  Proof. 

A.  General  Consideration. — See  post,  "Conditions  Precedent."   Ill,  B. 

B.  Conditions  Precedent. — General  Consideration. — For  the  purpose  of 
introducing  a  confession  in  evidence,  it  is  unnecessary,  in  general,  to  do  more  than 
negative  any  promise  or  inducement  held  out  by  the  person  to  whom  the  confes- 
sion was  made.**^ 

Proof  of  Lack  of  Inducement  from  Actual  Time  of  Arrest  to  Time  of 
Confession. — It  is  not  necessary  to  prove,  in  the  absence  of  suspicious  circum- 
stances, possibly  collusion,  that  no  inducement  was  offered  or  promise  made,  from 
the  acttial  time  of  the  prisoner's  arrest,  to  his  confession,  in  order  to  introduce  a 
confession  in  evidence.^''^ 

Calling  Another  Officer  in  Whose  Custody  Prisoner  Has  Been. — In  order 

See    Fitzpatrick   z'.   United    States,    178    U.  amination,   to   the   mapristrate   who   in   fact 

S.    304,    .30,').    44    L.    Ed.    1078.      See    ante,  conducted    the     preliminary     examination. 

"Conduct  of  Prisoner,"  TIT,  A,  4,  c,  5.     See  are    admissible    in    evidence,    even    though 

the    titles    CONSPIRACY;     DECLARA-  §§   307-311    of  the   United   States   statutes. 

TIONS    AND    ADMISSIONS.  requiring  certain  preliminary  questions  to 

39.  Bram  v.  United  States,  168  U.  S.  be  asked  a  prisoner  prior  to  the  admis- 
532,  .545,  42  L.  Ed.  568.  See  the  title  s«^"  o^  h'^  statement,  are  not  complied 
CRIMINAL  LAW.  with.     In  such  cases  the  statutes  are  not 

Af\        v;»,^c      ^t „f^oc;««      -p,-^^      -,        applicable.      Hardy   v.    United    States,    186 

40.  Kinds     ot      contession. — Bram     z'.       jt    c    oo i     ir  t     -ca    nor. 

United  States,  168  U.  S.  532,  545,  42  L.  Ed.        '^.J-  "^^-T'   ^-   ^^-   "^^-   .  ,. 

.„„  44.     bettmg    aside    conviction    on    con- 

/ii      c:^«i»,  ^^r,f»oc.;^„       R,....^    .,  TT^.-f^,-!  fession. — Basset  z'.  United   States,  9  Wall. 

41.  bimple  contession. —  Bram    ^'.  United  ,.„    ,„   t     -c  j    -.d      c       4.1,      ..-..i       /^dta/tt 
Cf^t  c      irti    TT     c      -00     -,-      <o    T       Vr]  •^'^-  ^^  L.  Ed.  .■)48.     See  the  titles  CRIMI- 
Mates,    ibH     u.    ^.    o...,    .,4.,,    4.    i..    i^a.  ^^-^j^   LAW;    SENTENCE      AND   PUN- 

T  C  T-J  \X  T^  \J  T^ 

Definition   of  extrajudicial   confession. —  ..'    r) "      '         jj   -^  ^  o^  ^        r.  ^nr  n    oo 

c            <.      "T\^c.    u;      ^"  T     \  45-     Hasset  f.  United  States,  9  Wall.  38, 

See  ante,     Dehnitions,     1,  A.  -in   t      iri     -,o      c       ^u     ^■^^      datt     a  tvtt^ 

,_  ,                    ,                     ,_.,  19   L.   Ed.   .)48.     See   the  title   BAIL  AND 

42.  Voluntary     character. —  Wilson     v.  RECOCNTZ  \NCE    ml    '^    p    765 
United  States,  162  U.S.  613,  623   40  L.  Ed.  46.       General    ^consideration.— Hopt    v. 
1090.     See  ante,     In   General,     II,  A,  4,  a.  Utah.    110    U.    S.    574     5>i7,   OS    L.    Ed.    262. 

43.  Hardy  v.  United  States,  186  U.  S.  47.  Proof  of  lack  of  inducement  from 
224,  229,  46  L.   Ed.   1137.                                          actual  time  of  arrest  to  time  of  confession. 

Voluntary  statements  made  by  a  pris-  — Hopt  v.  Utah,  110  U.  S.  574,  585,  28  L- 
oner   before   and   after   a   preliminary   ex-       Ed.    262. 
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to  induce  the  court  to  call  another  officer  in  whose  custody  the  prisoner  has  been, 
it  must  appear  either  that  some  inducement  has  been  used  by  or  some  express  ref- 
erence made  to  such  officer. ■'■^ 

C.  Admission  in  Whole  or  Part. — When  a  confession  is  given  in  evidence, 
all  that  was  said  must  be  stated,  and  the  whole,  generally  speaking,  ought  to  be 
taken  together,*^  unless  such  circumstances  of  improbability  appear,  as  will  ren- 
der it  necessary  for  the  defendant  to  prove  what  he  asserts  in  avoidance  of  a  con- 
ceded fact,^"  but  the  jury  may  believe  one  part  and  disregard  another.^ ^ 

D.  Determination  of  Admissibility. — In  determining  whether  the  proper 
foundation  has  been  laid  for  the  admission  of  a  confession  in  evidence,  the  court 
is  not  concerned  with  how  far  it  tended  to  prove  guilt. ^^ 

E.  Objections  to  Admissions. — It  is  not  necessary  that  an  objection  to  the 
admission  of  a  confession,  twice  presented,  but  regularly  allowed  over  the  objec- 
tion, should  be  renewed  at  the  termination  of  the  testimony  of  the  witness. "'^  An 
objection  to  the  admission  of  a  confession  as  irrelevant,  immaterial,  and  incompe- 
tent, made  on  the  trial  and  in  the  name  of  both  defendants,  is  sufficient  to  raise 
the  question  that  it  was  inadmissible  as  to  a  codefendant.  and,  in  case  of  a  convic- 
tion, is  sufficient  ground  to  bring  the  case  to  this  court,  and  justifies  a  reversal 
thereof  as   to   the   defendant   against   whom   the   confession   was   inadmissible.^'* 

F.  Effect  of  Illegal  Admission. — If  found  to  have  been  illegally  admitted, 
reversible  error  will  result,  since  the  prosecution  cannot  on  the  one  hand  offer 
evidence  to  prove  guilt,  and  which  by  the  very  offer  is  vouched  for  as  tending  to 
that  end,  and  on  the  other  hand  for  the  purpose  of  avoiding  the  consequences  of 
the  error,  caused  by  its  wrongful  admission,  be  heard  to  assert  that  the  matter 
offered  as  a  confession  was  not  prejudicial  because  it  did  not  tend  to  prove 
guilt.^'''  The  rule  excludes  not  only  direct  confessions,  but  any  other  declaration 
tending  to  implicate  the  prisoner  in  the  crime  charged,  even  though,  in  terms,  it 
is  an  accusation  of  another,  or  a  refusal  to  confess."'" 

IV.    Weight  and  Sufficiency. 

A.  In  General. — Verbal  confessions  made  in  the  presence  of  (lie  witness  alone, 
constitute,  it  is  true,  very  unsatisfactory  evidence,  partlv  because  of  the  facility 
with  which  they  may  be  fabricated.'"*^  But  a  confession,  if  freelv  and  volun- 
tarily made,  when  thoroughly  substantiated,  is  evidence  of  the  most  satisfactory 
character.'' 

48.  Calling  another  officer  in  whose  52.  Determination  of  ar'm'<5sibility. — 
custody  prisoner  has  been. — Hnpt  v.  Utah,  Bram  r.  United  States,  168  U.  S.  532.  541. 
110  U.  S.   574,  587.  28  L.   Ed.   2fi2.                            42    L.    Ed.    5r)8. 

A  court  will  not  as  a  condition  precedent  53.   Renewal   of  objection  to  admission. 

to   the    admission   of   a   confession,   of   the       Bram  ?■.  United  States    168  U    S    ■?")"^    42 

prisoner,  made  to  an  officer,  who  had  pre-  l    Ed    568 

vionsly    been    in    the    custody   of    another  ' ^^      Sufficiency    of    objection.-Sparf    z, 

officer,  demand  the  prosecutor  to  call  the  ^j,^;^^^,  ^^^          ^^^  ^,    3  ■>                   ^         ^- 

latter,  unless  circumstances  render  it  pos-       c       tu     ..-^i     atitit-at     a-ntt->  T-r>r.Xr>        1 
•ui     4.U   4-  t-  1    1  1  1     \i  See  the  title  APPEAL  AND  ERROR,  vo! 

sible  that  a  conversation  was  held  by  the       ..  „„„  ^^^^^^i^^, 

accused    with    the    first    officer,    upon    the 

subject  of  a  confession,  or  there   exists   a  _  ^^-    I"egal   admission.— Bram   7:   United 

belief  as  to  collusion  between   the   officer.  States.   168   U.   S.   532.   541,  42  L.   Ed.   568. 

Hopt   V.   Utah,    110   U.   S.   574,   28    L.    Ed.  See    Wilson    v.    United    States,    162   U.    S. 

262  613,    40    L.    Ed.    1090.      See    the    title    AP- 

49.  Entire  confession  considered.-Res-       ^?«^^Tr^^'^J-^r^^?-  ^'"J'  ''  P"  '■'^?V   •,  ^ 

publica  v.  McCarty,  2  Dall.  86.  87,  1  L.  Ed.       o,^?"  .  ^^*Tt    %    ."."o^lf '"']?' T''-pV"rl'i^ 

300;  Newman  v.  Bradley.  1  Dall.  240.  1  L.  ^^'i'^'n  V  -.u  r  '  L  tr  q'  ^rr  fl' 
■p'fi     t-io  .       ^  57     Bcckwith  v.  Bean,  98  U.  S.  266,  280, 

^"■„      "■  .  ,,,,.,  25   L.    Ed.   124.      See   ante,   "General   Con- 

50.  Exceptions  to  rule  that  whole  con-       sideration  "  IT    A    1 

fession    should    be    considered.— Wwman  53.  Conifession  if  freely  and  voluntarily 

V.  Bradley,  1  Dall.  240,  1  L.  Ed.  118.  made  eniitled  to  highest  credit.— 1   Green- 

51.  Jury  need  not  regard  whole  con-  leaf  Ev.,  §  215:  1  Archihold  Cr.  PI.  125;  1 
fession.— Respublica  v.  McCarty,  2  Dall.  Phillips'  Ev.  533-34;  Starkie  Ev.  73;  Hopt 
86,  1  L.  Ed.  300.  V.  Utah,  110  U.  S.  574,  584,  28  L.  Ed.  262; 
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B.  Necessity  for  Corroboration. — Verbal  Confessions. — Under  a  statute 
of  Pennsylvania,  no  person  can  be  convicted  of  treason  unless  on  the  testimony  of 
two  witnesses,  to  the  same  overt  act,  or  on  a  confession  in  open  court. ^^  Under 
this  act  it  has  been  held  that  the  defendant's  confession,  proven  by  two  wit- 
nesses, is  not  sufficient  to  convict  of  treason. ^'^  And  though  a  confession  after 
the  fact  is  not  competent  alone  to  supply  the  want  of  two  witnesses  in  order  to 
convict  of  treason,  yet  it  is  good  by  way  of  corroboration,^^  and  therefore,  if  an 
overt  act  has  been  proven  by  two  witnesses,  a  confession  offered  will  be  proper, 
in  confirmation  of  the  testimony,*^^  even  though  the  confession  is  of  another 
species  of  treason.^^ 

Written  Confessions. — In  case  of  treason,  a  confession  reduced  to  writing 
and  subscribed  before  a  justice  and  another  witness,  is  a  sufficient  ground  for 
a  conviction  under  the  statutes  of  Pennsvlvania  or  even  under  the  statute  of  Wm. 

C.  Evidence  in  Rebuttal. — A  prisoner  may  offer  evidence  in  rebuttal,  in  or- 
der to  deny  a  confession.^^ 


CONFIDENTIAL  COMMUNICATIONS.— See.  generally,  the  title  Privi- 
leged CoMMUxiCATioxs.     See,  also,  the  title  Libel  and  Slander. 

CONFINEMENT.— See  Close  Confinement.  And  see  the  titles  Prisons 
AND  Prisoners;    Sentence  and  Punishment. 

CONFIRMATION. — A  confirmation  "is  the  conveyance  of  an  estate,  or  right, 
that  one  hath  in  or  unto  lands  or  tenements,  to  another  that  hath  the  possession 
thereof,  or  some  estate  therein,  whereby  a  voidable  estate  is  made  sure  and  un- 
avoidable, or  whereby  a  particular  estate  is  increased  and  enlarged."^ 


Wilson  V.  United  States,  162  U.  S.  613. 
40  L.  Ed.  1090;  Sparf  v.  United  States, 
156  U.  S.  51,  39  L.  Ed.  343:  Beckwith  v. 
Bean,  98  U.  S.  266,  280,  25  L.  Ed.  124; 
Commonwealth  v.  Dillon,  4  Dall.  115,  116, 
1  L.  Ed.  765;  Brown  v.  Walker,  161  U.  S. 
591.  596,  40  L.  Ed.  819;  Bram  v.  United 
States.   168   U.   S.    532.   544,   42   L.    Ed.    568. 

Reason  of  rule. — Weight  is  given  to 
such  evidence  on  the  ground  that  an  in- 
nocent man  will  not  imperil  his  safety  or 
prejudice  his  interests  by  an  untrue  state- 
ment, but  this  presumption  ceases  where 
the  confession  appears  to  have  been 
made  in  consequence  of  inducements  of  a 
temporal  nature  held  out  by  one  in  au- 
thority, touching  the  charge  preferred,  or 
because  of  a  threat  or  promise,  made  by 
or  in  the  presence  of  such  person,  in  ref- 
erence to  the  charge.  Hopt  v.  Utah,  110 
U.  S.  574,  28  L.  Ed.  262;  Wilson  v.  United 
States,   162  U.   S.  613,   622,  40   L.   Ed.   1090. 

A  confession  after  the  fact,  is  a  proof 
of  the  fact  itself.  Respublica  v.  Roberts,  1 
Dall.   39,   1   L.    Ed.   27. 

Proof  of  marriage. — A  confession  of 
bigamy  is  not  ipso  facto  sufficient  to  es- 
tablish the  fact  that  a  marriage  was  void. 
Gaines  v.  Relf,  12  How.  472,  13  L.  Ed. 
1071.  Patterson  v.  Gaines,  6  How.  550,  12 
L.  Ed.  553;  Compare  Gaines  v.  Hennen, 
24  How.  553,  16  L.  Ed.  770.  See  the  titles 
BIGAMY  AND  POLYGAMY,  vol.  3,  p. 
229:  DECLARATIONS  AND  ADMIS- 
SIONS: MARRIAGE. 

59.  The  constitution  of  the  United 
States  has  the  same  provision.  Constitu- 
tion, art.  3,  §  3.     See  the  title  TREASON. 


60.  Defendant's  confession  proven  by 
two  witnesses. — Respublica  v.  Roberts,  1 
Dall.  39,  I  L.  Ed.  27;  Respublica  v.  Mc- 
Carty,  2  Dall.  86,  1  L.  Ed.  300. 

61.  Confession  after  the  fact  good  by 
way  of  corroboration. — Respublica  v.  Rob- 
erts,  1    Dall.  39,  40,   1  L.    Ed.  27. 

62.  Overt  act  proven. — Respublica  v. 
Roberts,  1  Dall.  39,  40,  1  L.  Ed.  27;  Res- 
publica V.  McCarty,  2  Dall.  86,  1  L.  Ed. 
300. 

63.  Respublica  v.  McCartv,  2  Dall.  86, 
1  L.  Ed.  300;  Respublica  v.  Roberts,  1 
Dall.  39,  1  L.  Ed.  27.  See  the  title  TREA- 
SON. 

64.  Written  confession. — Respublica  v. 
McCarty,  2  Dall.  86,  87,  1  L.  Ed.  300.  See 
Bram  v.  United  States,  168  U.  S.  532, 
545,   42  L.    Ed.   568. 

65.  Evidence  in  rebuttal. — See  Bram  v. 
United  States.  168  U.  S.  532,  565,  42  L. 
Ed.  568.     See  the  title  WITNESSES. 

1.  Confirmation. — Langdeau  v.  Hanes,  21 
Wall.    521,   530,    22    L.    Ed.    606. 

In  Langdeau  v.  Hanes.  21  Wall.  521, 
530,  22  L.  Ed.  606,  it  is  said:  "If  the  claim 
be  to  land  with  defined  boundaries,  or 
capable  of  identification,  the  legislative 
confirmation  perfects  the  title  to  the  par- 
ticular tract,  and  a  subsequent  patent  is 
only  documentary  evidence  of  that  title. 
If  the  claim  be  to  quantity,  and  not  to 
a  specific  tract  capable  of  identification, 
a  segregation  by  survey  will  be  required, 
and  the  confirmation  will  then  immedi- 
ately attach  the  title  to  the  land  segre- 
gatetl." 

A   confirmation   is   a    conveyance    of   an 
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CONFIRMED.— See  note  1. 

CONFISCATE. — The  verb  confiscate  is  derived  from  the  Latin  con,  with, 
and  fiscus,  a  basket,  or  hamper,  in  which  the  emporer's  treasure  was  formerly 
kept.  The  meaning  of  the  word  to  confiscate  is,  to  transfer  property  from  pri- 
vate to  pubHc  use ;  or  to  forfeit  property  to  the  prince  or  state. ^ 

CONFISCATION. — See  the  titles  ABANDONiiD  and  Captured  Property,  vol. 
1,  p.  1;  Revenue  Laws;    States;  Treason;    War. 

CONFLICT  OF  JURISDICTION.— See  the  titles  Attachment  AxND  Gar- 
nishment, vol.  2,  p.  667;  Courts;    Jurisdiction. 


estate  or  right  in  lands  to  one  who  has 
the  possession  or  some  estate  therein.  The 
tract  confirmed  appears  to  have  had 
clearly  defined  boundaries,  or  to  have  been 
at  least  capable  of  identification;  and,  if 
such  were  the  case,  the  confirmation  per- 
fected the  claimant's  title.  Morrow  v. 
Whitney,  95  U.  S.  551.  554.  24  L.  Ed.  456. 
1.  Confirmed. — In  United  States  v.  Per- 
cheman,  7  Pet.  51,  89,  8  L-   Ed.  604,  it  is 


said:  "Although  the  words  'shall  be  rati- 
fied and  confirmed,'  are  properly  the 
words  of  contract,  stipulating  for  some 
future  legislative  act,  they  are  not  neces- 
sarily so.  They  may  import  that  they 
shall  be  ratified  and  confirmed,'  by  force 
of  the   instrument   itself." 

2.  Ware  v.   Hylton,    3    Dall.    199,    234,  1 
L.  Ed.  568. 
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C.  Cases  Arising  within  Jurisdiction  of  Particular  Country,  1080. 

D.  Cases  Arising  on  High  Seas  beyond  Jurisdiction  of  Any  Nation.  108L 

E.  Laws  Governing  Foreigner  in  Merchant  Marine,   1081. 

F.  Torts,   1082. 

G.  Repairs,  1082. 
H.  Crimes,    1082. 
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XIII,  Bankruptcy  and  Insolvency,   1082. 

A.  bankruptcy,   1082. 

1.  Extraterritorial    Ettect   of    Bankrupt    Laws.    1082. 

2.  Effect  of   Foreign    Discharge,    1082. 

3.  Foreign   Bankrupt   Law    as   Transferring    Property,    1083. 

B.  Insolvency,   1083. 

1.  Extraterritorial   Effect,   1083. 

2.  Effect   of    Foreign    Discharge,    1085. 

a.  In  General.   1085. 

b.  Exceptions,   1086. 

XIV.  Pardons,    1086. 

XV.   Remedies,   1086. 

A.  In   General,   1086. 

B.  Commencement   of    Suit,    1087. 

C.  Parties,    1087. 

D.  Procedure,    1087. 

E.  Form  of  Action — Law  or  Equity,   1087. 

F.  Evidence,   1088. 

G.  Process,   1088. 
H.  Damages,   1088. 

I.  Abatement,   Revival   and   Survival   of  Actions,    1089. 
J.  Defenses,   1089. 

1.  Set-Off,    1089. 

2.  Prescriptions  and  Limitations,   1089. 

a.  In  General,   1089. 

b.  Statute  of  Limitations.   1089. 

(1)  In    General,    1089. 

(2)  Statute  Operating  as  Extinguishment  of  Claims,    1090. 

(3)  Actions  to   Recover   Duties   Illegally  Assessed,   1091. 

3.  Exemption  Laws,  1092. 

4.  Effect  of  Removal  of  Cause,  1092. 

K.  Statutes   Creating   Special   Remedy,    1092. 
L.  Arrest  on   Mesne   Process,   1092. 
M.  Effect  of  Removal  of  Cause,  1092. 

XVI.   Pleading  and  Practice,  1092. 

CROSS  REFERENCES. 

See  the  titles  x\batkment,  Revival  and  Survival,  vol.  1,  p.  12;  Acknov^lEdg- 
MENTs,  vol.  1,  p.  76;  Admiralty,  vol.  1,  p.  119;  Aliens,  vol.  1,  p.  210;  Appeal 
AND  Error,  vol.  1,  p.  333;  Attachment  and  Garnishment,  vol.  2,  p.  660; 
Chinese  Exclusion  Acts,  ante,  p.  769;  Common  Law,  ante,  p.  958;  Constitu- 
tional Law;  Contracts;  Courts;  Criminal  Law;  Divorce;  Domicile;  Ex- 
ecutors and  Administrators;  Foreign  Corporations;  Foreign  Judgments, 
Records  and  Judicial  Proceedings;  Foreign  Laws;  Guardian  and  Ward; 
Husband  and  Wife;  Illegal  Contracts;  Interstate  and  Foreign  Com- 
merce; International  Law;  Jurisdiction;  Marriage;  Patents;  Penalties 
and  Forfeitures  ;  Receivers  ;  States  ;  Tax.\tion  ;  War  ;  Wills. 

As  to  place  of  sale  of  intoxicating  liquors,  see  the  title  Intoxicating  Liquors. 

I.    Definition  and  General  Consideration. 

A.  Definition. — International  law,  in  its  widest  and  most  comprehensive  sense, 
includes  not  only  questions  of  right  between  nations,  governed  by  what  has  been 
appropriately  called  the  law  of  nations ;  but  also  questions  arising  under  what  is 
usually  called  private  international  law,  or  the  conflict  of  laws,  and  concerning 
the  rights  of  persons  within  the  territory  and  dominion  of  one  nation,  by  reason 
of  acts,  private  or  public,  done  within  the  dominions  of  another  nation.     It  is 
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part  of  our  law,  and  must  be  ascertained  and  administered  by  the  courts  of  jus- 
tice, as  often  as  such  questions  are  presented  in  Htigation  between  man  and  man, 
duly   submitted    to   their   determination.^ 

B.  General  Consideration. — Rights  and  merits  of  a  case  may  be  governed 
by  a  different  law  from  that  which  controls  a  court  in  which  a  remedy  may  be 
sought. 2  Hence  in  administering  justice  between  parties  it  is  essential  to  know 
by  what  law  or  code,  or  system  of  laws,  their  mutual  rights  are  to  be  determined.^ 
When  rights  arise  in  a  particular  country  or  state,  they  are  generally  to  be  deter- 
mined by  the  laws  of  that  state.  Those  laws  pervade  all  transactions  which  take 
place  where  they  prevail,  and  give  them  their  color  and  legal  effect.^  The  general 
theory  on  which  an  action  is  maintained  upon  a  cause  which  accrued  in  another 
jurisdiction  is  that  the  liability  is  an  obligation,  which,  having  been  attached  to 
the  person  by  the  law  then  having  that  person  within  its  power,  will  be  treated 
by  other  countries  as  accompanying  the  person  when  brought  before  their  courts. 
But,  as  the  source  of  the  obligation  is  the  foreign  law,  the  defendant,  generally 
speaking,  is  entitled  to  the  benefit  of  whatever  conditions  and  limitations  the  for- 
eign law  creates.^  Whatever  cannot  from  the  nature  of  the  case  be  referred 
to  any  other  law,  must  be  determined  by  the  tribunal  having  jurisdiction  of  the 
litigation,  according  to  the  law  of  its  own  locality.^ 

II.    Exclusiveness  of  Powers  Exercised  by  States  and  Countries. 

A.  In  General. — It  may  be  stated  as  a  general  rule  that  each  state  or  country 
is  sovereign  within  its  own  borders,'^  with  the  exception  of  matters  over  which 


1.  Private   international   law   defined. — 

Hilton  V.  Guyot,  159  U.  vS.  113,  163.  40  L. 
\IA.  95.  See  the  title  INTERNATIONAL 
LAW. 

Comity  defined. — See  post,  "Definitions 
and  Nature,"  III,  B,  1. 

2.  Rights  not  necessarily  governed  by 
law  of  remedy — The  Scotia.  14  Wall.  170, 
187,  20  L.  Ed.  822.  See  post,  "Reme- 
dies," XV. 

3.  Necessity  for  determining  what  law 
governs.— The  Scotland,  105  U.  S.  24,  29, 
26  L.  Ed.  1001;  The  Chattahoochee.  173 
U.    S.    540,   550,   43    L.    Ed.   801. 

4.  Rights  generally  determined  by  laws 
of  country  where  they  arise. — The  Scot- 
land, 105  U.  S.  24,  29,  26  L.  Ed.  1001.  See 
post,  "Cases'  Arising  within  Jurisdiction  of 
Particular  Country,"  XII,  C. 

Collisions. — If  "a  collision  should  occur 
in  British  waters,  at  least  between  Brit- 
ish ships,  and  the  injured  party  should 
seek  relief  in  our  courts,  we  would  ad- 
minister justice  according  to  the  British 
law,  so  far  as  the  rights  and  liabilities  of 
the  parties  were  concerned  provided  it 
were  shown  what  that  law  was.  If  not 
shown,  we  would  apply  our  own  law  to 
the  case.  In  the  French  or  Dutch  tri- 
bunals, they  would  do  the  same."  The 
Scotland,  105  U.  S.  24,  29,  26  L.  Ed.  1001. 
Sec  post,  "Admiralty,  Maritime  Law  and 
Navigation,"  XII.  See,  also,  the  title 
COLLISION,    ante,    p.    870. 

5.  Conditions  and  limitations  of  foreign 
law. — Slater  v.  Mexican  Nat.  R.  Co.,  194 
U.  S.  120,  48  L.  Ed.  900;  Davis  v.  Mills, 
194  U.  S.  451,  453,  48  L.  Ed.  1067.  See 
post,  "Torts,"  XI;  "Statute  Operating  as 
Extinguishment  of  Claims,"  XV,  J, 
b,    (2). 

3  U  S  Enc— 65 


6.  Lex  fori  supplies  applicatory  law 
when  all  others  fail.— Pritchard  v.  Norton, 
106  U.  S.  124,  130,  27  L.  Ed.  104;  Scudder 
V.  Union  Nat.  Bank,  91  U.  S.  406,  411,  23 
L.  Ed.  245.     See  post,  "Remedies,"  XV. 

"In  Whcaton  on  Conflict  of  Laws,  § 
401p,  the  rule  is  thus  laid  down:  'Ob- 
ligations, in  respect  to  the  mode  of  their 
solemnization,  are  subject  to  the  rule  locus 
regit  actum;  in  respect  to  their  interpre- 
tation, to  the  lex  loci  contractus;  in  re- 
spect to  the  mode  of  their  performance,  to 
the  law  of  the  place  of  their  performance. 
But  the  lex  fori  determines  when  and  how 
such  laws,  when  foreign,  are  to  be  adopted, 
and,  in  all  cases  not  specified  above,  sup- 
plies the  applicatory  law.'"  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  411,  23 
L.  Ed.  245;  Pritchard  v.  Norton,  106  U.  S. 
124,    130,    27    L.    Ed.    104. 

7.  Each  state  or  country  sovereign. — 
Suydam  v.  Williamson,  24  How.  427,  16 
L.  Ed.  742;  United  States  v.  Fox,  94  U. 
S.  315,  320,  24  L.  Ed.  192;  Watts  v.  Wad- 
dle, 6  Pet.  389,  8  L.  Ed.  437;  United  States 
Bank  v.  Daniel,  12  Pet.  32,  9  L.  Ed.  989; 
The  Antelope,  10  Wheat.  66,  6  L.  Ed.  268; 
Hoyt  V.  Sprague,  103  U.  S.  613.  26  L.  Ed. 
585;  Scott  V.  Sandford,  19  How.  393,  15 
L.  Ed.  691;  Pennoyer  v.  NefF,  95  U  S. 
714,  722,  24  L.  Ed.  565;  Overby  v.  Gor- 
don, 177  U.  S.  214,  222.  44  L.  Ed.  741. 
See  Brine  v.  Insurance  Co.,  96  U.  S.  627, 
635,  24  L.   Ed.  858. 

The  act  of  the  legislature  of  Georgia, 
passed  December  22d,  1830,  entitled,  "an 
act  to  prevent  the  exercise  of  assumed 
and  arbitrary  power  by  all  persons,  un- 
der pretext  of  authority  from  tiic  Chero- 
kee Indians,"  etc..  enacts  that  "all  white 
persons,   residing  within   the   limits  of  the 


1026 


COXFLICT  OF  LAJVS. 


jurisdiction  has  been  expressly  or  by  necessary  implication  transferred  to  the 
federal  government,^  and  hence  necessarily  is  not  compelled  to  recognize  the  laws 
of  another  state  or  country.'-'  The  several  states  are  of  equal  dignity  and  au- 
thority, and  the  independence  of  one  implies  the  exclusion  of  power  from  all 
others. '"^  But  every  sovereign  state  is  bound  to  respect  the  independence  of 
every  other  sovereign  state,  and  the  courts  of  one  country  will  not  sit  in  judgment 
on  the  acts  of  the  government  of  another  done  within  its  own  territory.  Redress 
of  grievances  by  reason  of  such  acts  must  be  obtained  through  the  means  open  to 
be  availed  of  by  sovereign  powers  as  between  themselves. ^^ 

B.  Over  Contracts. — -"The  state  has  power  to  prescribe  the  subjects  upon 
wdiich  its  citizens  may  contract,  the  forms  and  solemnities  with  which  their  con- 
tracts shall  be  executed,  the  rights  and  obligations  arising  from  them,  and  the 
mode  in  which  their  validity  shall  be  determined  and  their  obligations  enforced. ^2 

C.  Over  Procedure. — The  state  has  power  to  regulate  the  remedy  and  modes 
of  administering  justice. ^^ 

D.  Over  Property. — Realty  and  Personalty  within  Borders. — Each 
state  has  the  power  by  general  laws  to  regulate  the  conveyance  and  disposition  of 
all  property,  personal  or  real,  within  its  limits  and  jurisdiction. i-*     Every  state 


Cherokee  nation,  on  the  1st  day  of  March 
next,  or  at  any  time  thereafter,  without 
a  license  or  permit  from  his  excellency, 
the  governor,  or  from  such  agent  as  his 
excellency,  the  governor,  shall  authorize 
to  grant  such  permit  or  license  and  who 
shall  not  have  taken  the  oath  hereinafter 
required,  shall  be  guilty  of  a  high  misde- 
meanor, and  upon  conviction  thereof,  shall 
be  punished  by  continement  to  the  peni- 
tentiary, at  hard  labor,  for  a  term  not  less 
than  four  years."  The  11th  section  au- 
thorizes the  governor,  "should  he  deem  it 
necessary  for  the  protection  of  the  mines, 
or  the  enforcement  of  the  laws  in  force 
within  the  Cherokee  nation,  to  raise  and 
organize  a  guard,"  etc.  The  13th  section 
enacts,  "the  said  guard,  or  any  member  of 
them,  shall  be  and  they  are  hereby  au- 
thorized and  empowered,  to  arrest  any 
person  legally  charged  with,  or  detected 
in,  a  violation  of  the  laws  of  this  state, 
and  to  convey,  as  soon  as  practicable,  the 
person  so  arrested,  before  a  justice  of  the 
peace,  judge  of  the  superior,  or  justice  of 
inferior  court  of  this  state,  to  be  dealt 
with  according  to  law."  The  extraterri- 
torial powers  of  every  legislature  being 
limited  in  its  action  to  its  own  citizens 
or  subjects,  the  very  passage  of  this  act 
is  an  assertion  of  jurisdiction  over  the 
Cherokee  nation,  and  of  the  rights  and 
powers  consequent  thereto.  Worcester  v. 
Georgia.  6  Pet.  515,  8  L.  Ed.  48?,.  See  the 
titles  CONSTITUTIONAL  LAW; 
STATES. 

8.  Powers  seceded  to  federal  govern- 
ment.—United  States  7'.  Fox,  94  U.  S.  315, 
320,  24  L.  Ed.  192.  See  the  title  CON- 
STITUTIONAL  LAW. 

9.  Not  compelled  to  recognize  laws  of 
another  state  or  country. — Overby  z'.  Gor- 
don, ITT  U.  S.  214.  222,  44  L.  Ed.  741. 
See  notes  to  Emory  v.  Grenough,  3  Dall. 
368,  1  L.  Ed.  640;  Buckner  v.  Finley,  2 
Pet.  586,  594,  7  L.  Ed.  528.  See  post,  "In 
General,"  III,  A. 


10.  States  of  equal  dignity  and  author- 
ity.—Pennoyer  V.  Nefif,  95  U.  S.  714,  722, 
24  L.  Ed.  565;  Overby  v.  Gordon,  177  U. 
S.  214,  222,  44  L.  Ed.  741;  Scott  v.  Sand- 
ford,  19  How.  393,  15  L.  Ed.  691.  See  the 
title  STATE. 

11.  States  must  respect  independence  of 
other  states. — Underbill  t'.  Hernandez,  168 
U.  S.  250,  252,  42  L.  Ed.  456. 

12.  Contracts. — Pennoyer  v.  Neff,  95  U. 
S.  714,  722,  24  L.  Ed.  565;  Hoyt  v.  Sprague, 
103  U.  S.  613,  26  L.  Ed.  585.  See  the 
titles  CONSTITUTIONAL  LAW;  CON- 
TRACTS. 

A  sovereign  state,  and  one  of  the  states 
of  this  Union,  if  the  latter  were  not  re- 
strained by  constitutional  prohibitions, 
might,  in  virtue  of  sovereignty,  act  upon 
the  contracts  of  its  citizens  wherever 
inade;  and  discharge  them,  by  denying 
the  right  of  action  upon  them  in  its  own 
courts.  Suydam  v.  Broadnax,  14  Pet.  67, 
10  L.  Ed.  357.  See  the  title  CONSTI- 
TUTIONAL LAW. 

As  to  law  governing  contracts,  see  post, 
"Contracts,"  VII. 

13.  Procedure. — Scott  v.  Sandford,  19 
How.  393,  460,  15  L.  Ed.  691.  See  post, 
"Remedies,"  XV.  See,  also,  the  title 
PLEADING. 

14.  Personalty  and  realty  within  bor- 
ders.—Smith  z'.  Union  Bank,  5  Pet.  518, 
526,  8  L.  Ed.  212;  Crapo  v.  Kelly,  16  Wall. 
610,  630,  21  L.  Ed.  430;  Denny  v.  Bennett, 
128  U.  S.  489,  498,  32  L.  Ed.  491;  Wal- 
worth V.  Harris,  129  U.  S.  355,  32  L.  Ed. 
712;  Geilinger  7;.  Philippi.  133  U.  S.  246, 
257,  33  L.  Ed.  614;  Pullman's  Palace  Car 
Co.  7'.  Pennsylvania,  141  U.  S.  18,  22,  35 
L.  Ed.  613;  Brown  v.  Sm.art,  145  U.  S  454, 
457,  36  L.  Ed.  773;  Green  v.  Van  Bus- 
kirk,  5  Wall.  307,  18  L.  Ed.  599;  Green  v. 
Van  Buskirk,  7  Wall.  139,  19  L.  Ed  109; 
Hervey  v.  Rhode  Island  Locomotive 
Works,  93  U.  S.  664,  23  L.  Ed.  1003;  Pen- 
noyer V.  Nefif,  95  U.  S.  714,  24  L.  Ed.  565; 
Suvdam   v.  Williamson,  24   How.   427,  433, 
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and  sovereignty  possesses  the  power  regulating  the  manner  and  terms  under 
which  property,  realty  and  personalty,  within  its  dominion  may  be  transferred 
by  last  will  or  testament,  or  by  inheritance,  and  of  prescribing  who  shall  and  who 
shall  not  be  capable  of  taking  it.^'^  The  power  of  the  state  to  regulate  the  tenure 
of  real  property  within  her  limits,  and  the  modes  of  its  acquisition  and  transfer, 
and  the  rules  of  its  descent,  and  the  extent  to  which  a  testamentary  disposition  of 
it  may  be  exercised  by  its  owners,  is  undoubted. ^^ 


16  L.  Ed.  742;  Grover,  etc..  Sewing  Mach. 
Co.  V.  Radcliffe,  137  U.  S.  287,  34  L.  Ed. 
670;  Overby  v.  Gordon,  177  U.  S.  214, 
222,  44  L-  Ed.  741;  Scott  v.  Sandford,  19 
How.  393,  15  L.  Ed.  691;  Security  Trust 
Co.  V.  Dodd,  173  U.  S.  624,  43  L.  Ed.  835; 
Eidman  v.  Martinez,  184  U.  S.  578,  46  L. 
Ed.  697;  Dooley  v.  Pease,  180  U.  S.  126, 
45  L.  Ed.  457;  Denny  v.  Bennett,  128  U. 
S.  489,  32  L.  Ed.  491;  Harkness  v.  Russell, 
118  U.  S.  663,  679,  30  L.  Ed.  285;  Cole  v. 
Cunningham,  133  U.  S.  107,  133,  33  L.  Ed. 
538;  Sabariego  v.  Maverick,  124  U.  S.  261, 
284,  31  L.  Ed.  430;  Nathan  v.  Louisiana,  8 
How.  72,  81,  12  L.  Ed.  992. 

The  state,  through  its  tribunals,  may 
subject  property  situated  within  its  limits 
owned  by  nonresidents  to  the  payment  of 
the  demand  of  its  own  citizens  against 
them;  and  the  exercise  of  this  jurisdiction 
in  no  respect  infringes  upon  the  sover- 
eignty of  the  state  where  the  owners  are 
domiciled.  Pennoyer  v.  Nefif,  95  U.  S.  714, 
723, _  24    L.    Ed.    565. 

Limitations  of  rule. — No  proceedings 
which  a  state  provides  for  the  regulation 
of  realty  within  its  borders  can  be  de- 
clared invalid,  unless  in  conflict  with  some 
special  inhibitions  of  the  constitution,  or 
against  justice.  Arndt  v.  Griggs.  134  U. 
S.  316,  321,  33  L.  Ed.  918;  Russell  v.  Al- 
len, 107  U.  S.  163,  170,  27  L.  Ed.  397;  Bur- 
bank  V.  Conrad,  96  U.  S.  291,  309,  24  L. 
Ed.  731;  Ornstine  v.  Cary,  204  U.  S.  669, 
5]  L.  Ed.  672;  Johnson  v.  Mcintosh,  8 
Wheat.  543,  5  L.  Ed.  681;  Hamilton  v. 
Brown,  161  U.  S.  256,  40  L-  Ed.  691; 
Cooper  7'.  Newell,  173  U.  S.  555,  572,  43 
L.  Ed.  808;  Roller  v.  Holly,  176  U.  S.  398, 
403,  44  L.  Ed.  520;  Barney  v.  Keokuk,  94 
U.  S.  324,  24  L.  Ed.  224;  Lynch  v.  Murphy, 
161  U.  S.  247,  40  L.  Ed.  688;  Missouri,  etc., 
Trust  Co.  V.  Krumseig,  172  L.  S.  351,  43 
L.  Ed.  474.  See  Hart  v.  Sansom,  110  U. 
S.  151.  155,  28  L.  Ed.  101.  See  the  titles 
CONSTITUTIONAL  LAW;  DUE  PRO- 
CESS OF  LAW;  IMPAIRMENT  OF 
OBLIGATION  OF  CONTRACTS. 

Laws  governing  realty  and  personalty. — 
See   post.   "Realty   and    Personalty,"   VI. 

15.  Extent  of  regulation  in  general. — 
United  States  v.  Fox,  94  U.  S.  315.  24  L. 
Ed.  192;  Plumber  v.  Coler,  178  U.  S.  115, 
132,  44  L.  Ed.  998;  Mager  v.  Grima,  8 
How.  490,  12  L.  Ed.  1168;  United  States 
V.  Perkins,  163  U.  S.  625,  639,  41  L.  Ed. 
287;  Magoun  v.  Illinois  Trust,  etc..  Bank, 
170  U.  S.  283.  289,  42  L.  Ed.  1037.  To  the 
same  effect,  see  Green  v.  Van  Buskirk,  7 
Wall.  139,  19  L.  Ed.  109;  Dooley  v.  Pease, 
180  U.  S.  126,  45  L.  Ed.  457. 


Reason  of  rule. — The  power  of  the  state' 
in  this  respect  follows  from  her  sover- 
eignty within  her  limits,  as  to  all  matters 
over  which  jurisdiction  has  not  been  ex- 
pressly or  by  necessary  implication  trans- 
ferred to  the  federal  government.  The' 
title  and  modes  ot  disposition  of  real  prop- 
erty within  the  state,  whether  inter  vivos 
or  testamentary,  are  not  matters  placed 
under  the  control  of  federal  authority. 
Such  control  would  be  foreign  to  the  pur- 
poses for  which  the  federal  government 
was  created,  and  would  seriously  embar- 
rass the  landed  interests  of  the  state. 
United  States  -'.  Fox,  94  U  S  315  320 
24   L.   Ed.   19-3. 

Right  of  alien  to  take  property. — Every 
state  or  nation  may  unquestionably  refuse 
to  allow  an  alien  to  take  either  real  or 
personal  property  situated  within  its  lim- 
its, either  as  heir  or  legatee,  and  may,  if 
it  thinks  proper,  direct  that  property  so 
descending  or  bequeathed  shall  belong  to 
the  state.  In  many  of  the  states  of  this 
union  at  this  day  real  property  devised 
to  an  alien  is  liable  to  escheat.  And  if 
a  state  may  deny  the  privilege  altogether, 
it  follows  that,  when  it  grants  it,  it  may 
annex  to  the  grant  any  conditions  which 
it  supposes  to  be  required  by  its  inter- 
ests or  policy.  Mager  v.  Grima,  8  How. 
490,  493.  12  L.  Ed.  1168;  Magoun  v.  Ill- 
inois Trust,  etc.,  Bank,  170  U.  S  283  289, 
42  L.  Ed.  1037.  See  the  title  ALIENS, 
vol.     1,     pp.     227,     228. 

16.  Extent  of  regulation  of  realty. — 
United  States  v.  Fox,  94  U.  S  315,  320 
24  L.  Ed.  192;  Arndt  v.  Griggs,  134  U  s' 
316,  321,  33  L.  Ed.  918;  Mager  --.  Grima, 
8  How.  490,  12  L.  Ed.  1168;  Plumber  v. 
Coler,  178  U.  S.  115,  132,  44  L.  Ed.  998; 
United  States  v.  Perkins,  163  U.  S.  625, 
639,  41  L.  Ed.  287;  Magoun  v.  Illinois 
Trust,  etc.,  Bank,  170  U.  S.  283,  289,  42  L 
Ed.  1037.  See,  also,  McCormick  v.  Sul- 
livant,  10  Wheat.  192,  202.  6  L.  Ed.  300; 
Beauregard  v.  New  Orleans,  18  How.  497*, 
15  L.  Ed.  469;  Suydam  v.  Williamson,  24 
How.  427,  16  L.  Ed.  742;  Christian  Union 
V.   Yount,   101  U.  S.   352,  25  L.   Ed.  888. 

It  is  competent  for  the  legislature,  upon 
the  application,  and  with  the  consent  of 
all  the  parties  in  interest,  to  give  a  legal 
and  conclusive  effect  to  their  own  agree- 
ments, and  to  pass  that  at  law,  which  the 
parties,  in  the  most  unreserved  manner, 
intended  to  pass.  A  title  to  realty  so 
passed,  and  so  confirmed,  by  authorities 
perfectly  competent  to  make  it,  oughr, 
under  such  circumstances,  to  be  recognizcil 
as    valid    in    the    tribunals    of   every   other 
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Property  beyond  Jurisdiction. — No  state  can  exercise  direct  jurisdiction  and 
authority  over  property  without  its  territory.^'^  But  the  state,  through  its  tri- 
bunals, may  compel  persons  domiciled  within  its  limits  to  execute,  in  pursuance  of 
their  contracts  respecting  property  elsewhere  situated,  instruments  in  such  form 
and  with  such  solemnities  as  to  transfer  the  title,  so  far  as  such  formalities  can 
be  complied  with;  and  the  exercise  of  this  jurisdiction  in  no  manner  interferes 
with  the  supreme  control  over  the  property  by  the  state  within  which  it  is  sit- 
uated.^^ 

E.  Over  Persons. — Power  over  Persons  within  Border, — Every  state 
possesses  exclusive  jurisdiction  and  sovereignty  over  persons  within  its  territory,^" 
including  the  civil  status  and  capacities  of  its  inhabitants,^^  whether  natural  born 


county.   Cassell  v.  Carroll,   11  Wheat.   134, 
152,  6  L.   Ed.  438. 

Quieting  title. — It  is  within  the  power 
of  the  lesjislature  of  Texas  to  provide  for 
determining  and  quieting  the  title  to  real 
estate  within  the  limits  of  the  state  and 
within  the  jurisdiction  of  the  court,  after 
actual  notice  to  all  known  claimants,  and 
notice  by  publication  to  all  other  persons. 
Hamilton  v.  Brown,  161  U.  S.  256,  274,  40 
L.  Ed.  691;  Arndt  v.  Griggs,  134  U.  S. 
316,  33  L.  Ed.  918;  Cooper  v.  Newell,  173 
U  S.  555,  571,  43  L.  Ed.  808;  Phillips  v. 
Moore,  100  U.  S.  208,  212,  25  L-  Ed.  603. 
See  the  title  QUIETING  TITLE. 

Determination  of  suit  involving  title  to 
real  estate  on  service  by  publication  on 
nonresident. — A  state  mav  provide  by 
statute  that  the  title  to  real  estate  within 
its  limits  shall  be  settled  and  determined 
by  a  suit  in  which  a  nonresident  defendant 
is  brought  into  court  bv  publication.  Rol- 
ler V.  Holly,  176  U.  S.  398,  403,  44  L.  Ed. 
520;  Arndt  v.  Griggs,  134  U.  S.  316,  33  L. 
Ed  918.  See  the  title  SUMMONS  AND 
PROCESS. 

17.  Property  beyond  jurisdiction. — 
Story  Confl.  Laws,  c.  2;  Wheat.  Int.  Law, 
pt.  2,  c.  2;  Pennoyer  v.  Neff,  95  U.  S. 
714,  722,  24  L.  Ed.  565;  Grover,  etc.,  Sew- 
ing Mach.  Co.  V.  Radcliffe,  137  U.  S.  287, 
34  L.  Ed.  670;  Rose  v.  Himely,  4  Cranch 
241,  2  L.  Ed.  608;  Overby  v.  Gordon,  177 
U.  S.  214,  222,  44  L.  Ed.  741;  Scott  v. 
Sandford,  19  How.  393,  15  L.  Ed.  091; 
Bonaparte  v.  Tax  Court,  104  U.  S.  592,  26 
L.  Ed.  845;  Hoyt  v.  Sprague,  103  U.  S. 
613,  26  L.  Ed.  585;  Watts  v.  Waddle,  6 
Pet.  389,  8  L.,  Ed.  437.  See  post,  "Realty 
and  Personalty,  VI. 

Grant  of  letters  of  administration  in  one 
state  as  affecting  property  within  another 
jurisdiction.— See  the  title  EXECUTORS 
AND  ADMINISTRATORS. 

Realty. — It  is  not  in  the  power  of  one 
state  to  prescribe  the  mode  by  which  real 
property  shall  be  conveyed  in  anotlier. 
Watts  V.  Waddle,  6  Pet.  389,  8  L-  Ed. 
437.  See  Brine  v.  Insurance  Co.,  96  U. 
S.  627,  635,  24  L.  Ed.  858.  See  post, 
"Realty,"  VI,  A. 

The  legislative  and  judicial  authority  of 
New  Hampshire  are  bounded  by  the  ter- 
ritory of  that  state,  and  cannot  be  right- 
fully exercised  to  pass  estates  lying  in 
another    state;    the   sale   of    real    estate   in 


Rhode  Island,  by  an  executrix,  under  a 
license  granted  by  a  court  of  probate  of 
New  Hampshire,  was  void;  and  a  deed 
executed  by  her  of  the  estate  was,  proprio 
vigore,  inoperative  to  pass  any  title  of  the 
testator  to  any  lands  described  therein. 
Wilkinson  v.  Leland,  2  Pet.  627,  7  L.  Ed. 
542.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS. 

18.  Execution  of  conveyance  of  prop- 
erty situated  elsewhere  in  accordance 
with  laws  of  forum, — Penn  v.  Lord  Balti- 
more, 1  Ves.  444;  Massie  v.  Watts,  6 
Cranch  148,  3  L.  Ed.  181;  Watkins  v.  Hol- 
man,  16  Pet.  25,  10  L-  Ed.  873;  Corbett  v. 
Nutt,  10  Wall.  464,  19  L.  Ed.  976;  Pen- 
noyer V.  Neff,  95  U.  S.  714,  723,  24  L.  Ed. 
565;  Cole  V.  Cunningham,  133  U.  S.  107, 
118,  33  L.  Ed.  538;  Phelps  v.  McDonald, 
99  U.  S.  298,  25  L.   Ed.  473. 

A  receiver  is  an  officer  of  the  court 
which  appoints  him,  but  cannot  sue,  in  a 
foreign  jurisdiction,  for  the  property  of 
the  debtor.  The  proper  course  would  be 
to  compel  obedience  to  the  injunction,  by 
a  coercion  of  the  person  of  the  debtor, 
oi)li.ging  him  to  either  bring  the  property 
in  dispute  within  the  jurisdiction  of  the 
courl,  or  to  execute  such  a  conveyance 
or  transfer  thereof,  as  will  be  sufficient 
to  vest  the  legal  title  as  well  as  the  pos- 
sesion of  the  property,  according  to  the 
lex  loci  rei  sita?.  Booth  7'.  Clark,  17  How. 
322,  15  L.  Ed.  164.  See  the  title  RECEIV- 
ERS. 

19.  Power  over  persons  vdtbin  border. — 
Pennoyer  v.  Neff,  95  U.  S.  714,  722,  24  L. 
Ed.  565;  Suydam  v.  Williamson,  24  How. 
427,  433,  16  L.  Ed.  742;  Scott  v.  Sandford, 
19  How.  393,  460,  15  L.  Ed.  691;  Overby 
V.  Gordon,  177  U.  S.  214,  222,  44  L.  Ed. 
741;  Stradcr  v.  Graham,  10  How.  82,  93, 
13  L.  Ed.  337.  See  Grover,  etc..  Sewing 
Mach.  Co.  V.  Radcliffe,  137  U.  S.  287, 
34   L.    Ed.  670. 

20.  Civil  status  and  capacities. — Pen- 
noyer V.  Neff,  95  U.  S.  714,  722,  24  L.  Ed. 
565;  Strader  v.  Graham,  10  How.  82,  93, 
13  L.  Ed.  337;  Scott  v.  Sandford,  19  How. 
393,  396,  15  L.  Ed.  691.  See  post, 
"Status,"    IV. 

"To  prevent  any  misapplication  of  the 
views  expressed  in  this  opinion,  it  is 
proper  to  observe  that  we  do  not  mean  to 
assert,  by  anything  we  have  said,  that  a 
state    may    not    authorize    proceedings    to 
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subjects  or  aliens, ^^  except  in  so  far  as  the  powers  of  the  states  in  this  respect  are 
restrained,  or  duties  and  obhgations  imposed  upon  them,  by  the  constitution  of 
the  United  States. -- 

Powers  over  Persons  without  Borders. — No  state  can  exercise  direct  ju- 
risdiction and  authority  over  persons  without  its  territory. ^3 

III.     Extraterritorial  Operation  of  Laws. 

A.    In  General. — It  is  a  general  principal  that  no  law  has  effect,  of  its  own 
force,  beyond  the  limits  of  the  sovereignty  from  which  its  authority  is  derived, 2* 


determine  the  status  of  one  of  its  citi- 
zens towards  a  nonresident,  which  would 
be  binding  within  the  state,  though  made 
without  service  of  process  or  personal 
notice  to  the  nonresident.  The  jurisdic- 
tion which  every  state  possesses  to  de- 
termine the  civil  status  and  capacities  of 
all  its  inhabitants  involves  authority  to 
prescribe  the  conditions  on  which  pro- 
ceedings affecting  them  may  be  commenced 
and  carried  on  within  its  territory.  The 
state,  for  example,  has  absolute  right  to 
prescribe  the  conditions  upon  which  the 
marriage  relation  between  its  own  citi- 
zens shall  be  created,  and  the  causes  for 
which  it  may  be  dissolved.  One  of  the 
parties  guilty  of  acts  for  which,  by  the 
law  of  the  state,  a  dissolution  may  be 
granted,  may  have  removed  to  a  state 
where  no  dissolution  is  permitted.  The 
complaining  party  would,  therefore,  fail 
if  a  divorce  were  sought  in  the  state  of 
the  defendant;  and  if  application  could 
not  be  made  to  the  tri])unals  of  the  com- 
plainant's domicile  in  such  case,  and  pro- 
ceedings be  there  instituted  without  per- 
sonal service  of  process  or  personal  no- 
tice to  the  offending  party,  the  injured 
c-'t'zen  would  be  without  redress."  Bish. 
Marr.  and  Div.,  §  156.  Pennoyer  v.  Neff. 
95  U.  S.  714,  735,  24  L.  Ed.  565.  See  post, 
"Marriage  and  Divorce,"  IX.  See  the 
titles  DIVORCE;  vSUMMONS  AND 
PROCESS. 

21.  Natural  born  or  aliens. — Hoyt  v. 
Sprague,  10:i  U.  S.  613,  26  L.  Ed.  585. 
See,    generallv,    the    titles    ALIENS,    vol. 

1,  p.  218;  JURISDICTION. 

22.  Limitations  on  power  of  state  over 
persons  within  borders. — Strader  v.  Gra- 
ham, 10  How.  82,  93,  13  L.  Ed.  337;  Scott 
V.  Sandford.  19  How.  393,  396,  15  L.  Ed. 
691.  See  the  title  CONSTITUTIONAL 
LAW. 

23.  Persons  beyond  border. — Story, 
Confl.    Laws,    c.    2;    Wheat.    Int.    Law,    pt. 

2,  c.  2;  Pennoyer  v.  Neff,  95  U.  S.  714, 
722,  24  L.  Ed.  565;  Grover,  etc.,  Sewing 
Mach.  Co.  V.  Radcliffe,  137  U.  S.  287,  34 
L.  Ed.  670;  Rose  v.  Himely,  4  Cranch. 
241,  2  L.  Ed.  608;  Overby  v.  Gordon,  177 
U.  S.  214,  222.  44  L.  Ed.  741;  Scott  v. 
Sandford.  19  How.  393,  15  L.  Ed.  691; 
Bonaparte  v.  Tax  Court,  104  U.  S.  592, 
594,  26  L.  Ed.  845;  Hoyt  v.  Sprague,  103 
U.  S.  613,  26  L.  Ed.  585;  Watts  v.  Waddle, 
6  Pet.  389,  8  L.  Ed.  437.  See  Brine  v. 
Insurance  Co.,  96  U.  S.  627,  635,  24  L.  Ed. 
858. 


24.  Laws  have  no  extraterritorial  effect, 
—Hilton  V.  Guyot,  159  U.  S.  113,  163,  40  L. 
Ed.  95;  James  v.  Allen,  1  Dall.  188,  1  L. 
Ed.  93;   Gorgerat  v.  McCarty,   1   Dall.  366, 

1  L.  Ed.  179;  Miller  v.  Hall.  1  Dall.  229, 
232,  1  L.  Ed.  113;  Fia^h  v.  Conn,  109  U. 
S.  371,  27  L.  Ed.  966;  McLoughlin  v.  Tuck, 
191  U.  S.  267,  48  L.  Ed.  178;  McMillan  v. 
McNeill,  4  Wheat.  209,  4  L.  Ed.  552;  Og- 
den  V.  Saunders,  12  Wheat.  213,  6  L.  Ed. 
606;  Pritchard  v.  Norton,  106  U.  S.  124, 
27  L.  Ed.  104;  D'Arcy  v.  Ketchum,  11 
How.  165,  13  L.  Ed.  648;  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  Ed.  565;  Cook  v.  Mof- 
fat, 5  How.  295,  308.  12  L.  Ed.  159; 
Oakey  v.  Bennett,  11  How.  33,  14  L.  Ed. 
593;  Baldwin  v.  Hale,  1  Wall.  223,  17  L. 
Ed.  531;  Gilman  v.  Lockwood,  4  Wall. 
409,  18  L.  Ed.  432;  State  Tax  on  Foreign- 
Held  Bonds,  15  Wall.  300,  21  L.  Ed.  179; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
265,  32  L.  Ed.  239;  Denny  v.  Bennett,  128 
U.  S.  489,  32  L.  Ed.  491;  Sturges  v.  Crown- 
inshield,  4  Wheat.  122,  4  L.  Ed.  529; 
Grover,  etc..  Sewing  Mach.  Co.  v.  Rad- 
clifife,  137  U.S.  287,  34  L.  Ed.  670;  In 
re  Ross,  140  U.  S.  453,  35  L.  Ed.  581; 
Brown  v.  Smart,  145  U.  S.  454,  457,  36  L. 
Ed.  773;  Geilinger  v.  Philippi,  133  U.  S. 
246,  33  L.  Ed.  614;  Security  Trust  Co.  v. 
Dodd,  173  U.  S.  624,  43  L.  Ed.  835;  King 
V.  Cross,  175  U.  S.  396,  44  L.  Ed.  211; 
Freeman  v.  .'Mderson,  119  U.  S.  185,  188, 
30  L.  Ed.  372;  Canada  Southern  R.  Co.  r. 
Gcbhard,  109  U.  S.  527,  536,  27  L.  Ed. 
1020;  Mutual  Life  Ins.  Co.  v.  Cohen,  179 
U.  S.  262,  45  L.  Ed.  181;  Mutual  Life 
Tns.  Co.  7'.  Hill,  193  U.  S.  551,  554,  48  L. 
Ed.  788;  Lamar  v.  Micou,  112  U.  S.  452, 
472,  28  L.  Ed.  751;  Heidritter  v.  Eliza- 
beth Oil-Cloth  Co.,  112  U.  S.  294,  300,  23 
L.  Ed.  728;  The  Belgenland,  114  U.  S.  35:., 
363.   29   L.   Ed.    152;    Pennock  v.   Dialogue, 

2  Pet.  1,  7  L.  Ed.  327;  Robinson  v.  Belt, 
187  U.  S.  41,  47.  47  L.  Ed.  65;  Emorv 
V.  Grenough,  3  Dall.  368.  369,  1  L.  Ed. 
640;  Kennedy  v.  Bank,  8  How.  586,  l;l 
L. -Ed.  1209;  The  Antelope,  10  Wheat.  C".. 
122,  6  L.  Ed.  268;  Hoyt  v.  Sprague,  1C3 
U.  S.  613,  26  L.  Ed.  585;  Smith  v.  Union 
Bank,  5  Pet.  518.  526,  8  L.  Ed.  212;  Hun- 
tington V.  Attrill,  146  U.  S.  657,  669.  33 
L.  Ed.  1123:  The  Scotia,  14  Wall.  17(i. 
184,  20  L.  Ed.  822;  Dennick  v.  Railroad 
f'x.  103  U.  S.  11.  17.  26  L.  Ed.  439; 
Overby  v.  Gordon,  177  U.  S.  214,  222. 
44  L.  Ed.  741;  Camp  v.  Lockwood,  1  Dall. 
393,  1  L.  Ed.  192:  Scott  v.  Sandford,  19 
How.   393,   15   L.    Ed.   691;    Green  v.  Van 
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except  as  to  its  own  citizens. ^^ 

B.  Comity — 1.  Definitions  and  Nature. — The  extent  to  which  the  law  of 
one  nation,  as  put  in  force  within  its  territory,  whether  by  executive  order,  by 
legislative  act,  or  by  judicial  decree,  shall  be  allowed  to  operate  within  the  domin- 
ion of  another  nation,  depends  upon  what  our  greatest  jurists  have  been  content 
to  call  "the  comity  of  nations."-^  Although  the  phrase  has  been  often  criticised, 
no  satisfactory  substitute  has  been  suggested. 2"  "Comity,"  in  the  legal  sense,  is 
neither  a  matter  of  absolute  obligation  on  the  one  hand,  nor  of  mere  courtesy  and 
good  will,  upon  the  other.  But  it  is  the  recognition  which  one  nation  allows  within 
its  territory  to  the  legislative,  executive  or  judicial  acts  of  another  nation,  having 
due  regard  both  to  international  duty  and  convenience,  and  to  the  rights  of  its 
own  citizens,  or  of  other  persons  who  are  under  the  protection  of  its  laws.^s    The 


Buskirk,  U  Wall.  307,  18  L.  Ed.  590.  Wal- 
worth V.  Harris,  129  U.  S.  ?.5.5,  364,  3:>  L. 
Ed.  712;  Winston  v.  Winston,  189  U.  S. 
506,  47  L.  Ed.  922;  Townsend  v.  Jemison, 
9  How.  407,  415,  13  L.  Ed.  194;  United 
States  Bank  v.  Donnally,  8  Pet.  361,  8  L. 
Ed.  974;  Andrews  v.  Andrews,  188  U.  S. 
14,  47  L.  Ed.  366;  Union  Pac.  R.  Co.  v. 
Wyler,  158  U.  S.  285,  39  L.  Ed.  983;  Cole 
V.  Cunningham,  133  U.  S.  107,  33  L.  Ed. 
538;  dissenting  opinion  in  South  Dakota 
V.  North  Carolina,  192  U.  S.  286,  340,  48 
L.  Ed.  448;  dissenting  opinion  of  Holden, 
J.,  in  Canada  Southern  R.  Co.  v.  Gebhard, 
109  U.  S.  527,  545,  27  L.  Ed.  1020;  dis- 
senting opinion  of  McLean,  J.,  in  United 
States  V.  Bailey,  9  Pet.  238.  259,  9  L.  Ed. 
113. 

Bankrupt  laws. — See  post,  "Extraterri- 
torial Effect  of  Bankrupt  Laws,"  XIIL 
A,  1. 

Constitution  of  United  States. — The  con- 
stitution of  the  United  States  can  have  no 
operation  or  effect  in  another  country. 
In  re  Ross,  140  U.  S.  453,  35  L.  Ed.  581. 
See  the  title  CONSTITUTIONAL  LAW. 

Foreign  judgments. — See  the  title  FOR- 
EIGN JUDGMENTS,  RECORDS  AND 
JUDICIAL    PROCEEDINGS. 

Insolvent  laws. — See  post,  "Extraterrr- 
torial    Effect."   XIII,    B,   1. 

Seizure  for  breach  of  municipal  laws 
within  territory  of  another  nation. — \  sei- 
zure for  the  breach  of  the  municipal  laws 
of  one  nation,  cannot  be  made  within  the 
territory  of  another.  The  Apollon,  9 
Wheat  362,  6  L.  Ed.  111.  See  the  title 
SEARCHES  AND  SEIZURES. 

Statutes. — The  statutes  of  a  state  have 
no  extraterritorial  force.  Northern  Pac. 
R.  Co.  V.  Babcock,  154  U.  S.  190,  197,  38 
L.  Ed.  95«;  Pennoyer  v.  Neff,  95  U.  S. 
714,  24  L.  Ed.  5f.5.  See  the  titles  FOR- 
EIGN LAWS;  STATUTES. 

A  statute  of  Virginia,  passed  after  the 
1st  of  March,  1784,  when  Virginia  ceded 
to  the  United  States  her  territory  north 
and  west  of  the  Ohio,  has  not,  and  never 
had,  any  force  within  the  limits  of  Illi- 
nois. McCool  V.  Smith,  1  Black  459,  17 
L.   Ed.  218. 

For  other  illustrations  of  this  rule,  see 
the  various  subsections  of  this  title;  and 
see,  also,  the  particular  titles  through- 
out this  work. 


Recognition  of  foreign  law  by  comity. — 

See    post,  "Comity,"    III,   B. 

25.  Exceptions  in  case  of  own  citizens. 

— The  municipal  laws  of  one  nation  do 
not  extend,  in  their  operation,  beyond  its 
own  territory,  except  as  regards  its  own 
citizens.  The  Apollon,  9  Wheat.  362.  6 
L  TmI  111  See.  also,  the  titles  FOR- 
EIGN LAWS;  INTERNATIONAL  LAW; 
ORDINANCES;  STATUTES. 

26.  General  consideration  of  comity. — 
Hilton  V.  Guyot,  159  U.  S.  113,  163,  40 
L.    Ed.    95. 

27.  Hilton  v.  Guyot,  159  (J.  S.  113,  163, 
40    L.    Ed.    95. 

28.  Comity  defined. — Hilton  v.  Guyot, 
159  U.  S.  113.  163,  40  L.  Ed.  95.  Compare 
Mast,  etc.,  Co.  v.  Stover  Mfg.  Co.,  177  U. 
S.  485,  488.  44  L.  Ed.  856,  defining  comity 
between  courts  of  co-ordinate  jur-'sdic- 
tion.     See,  also,  COMITY,  ante,  p.  948. 

Other  definitions. — By  comity  nothing 
more  is  meant  than  that  courtesy  on  the 
part  of  one  state  by  which,  within  her 
territory,  the  laws  of  another  state  are 
recognized  and  enforced,  or  another  state 
is  assisted  in  the  execution  of  her  laws. 
From  its  nature  the  courts  of  the  United 
States  cannot  compel  its  exercise  when  it 
is  refused;  it  is  admissible  only  upon  the 
consent  of  the  state  and  when  consist- 
ent with  her  own  interests  and  policy. 
Bank  v.  Earle,  13  Pet.  519,  589,  10  L.  Ed. 
274;  Mahon  v.  Justice,  127  U.  S.  700,  706. 
32    L.    Ed.    283. 

"Chief  Justice  Taney,  likewise  speaking 
for  this  court  while  Mr.  Justice  Story  was 
a  member  of  it,  and  largely  adopting  his 
words,  said:  'It  is  needless  to  enumerate 
here  the  instances  in  which,  by  the  gen- 
eral practice  of  civilized  countries,  the 
laws  of  the  one  will,  by  the  comity  of  na- 
tions, be  recognized  and  executed  in  an- 
other, where  the  rights  of  individuals  are 
concerned.'  'The  comity  thus  extended  to 
other  nations  is  no  impeachment  of  sov- 
ereignty. It  is  the  voluntary  act  of  the 
nation  by  which  it  is  offered,  and  is  inad- 
missible when  contrary  to  its  policy,  or 
prejudicial  to  its  interests.  But  it  con- 
tributes so  largely  to  promote  justice  be- 
tween individuals,  and  to  produce  a 
friendly  intercourse  between  the  sover- 
eignties to  which  they  belong,  that  courts 
of  justice  have   continually  acted  upon   it. 
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doctrine  of  comity  is  not  in  derogation  of  the  independence  and  sovereignty  of  the 
state,  allowing  the  laws  of  another  state  to  be  enforced  within  its  jurisdiction.-'-* 
2.  Operation  and  Effect  of  Comity — a.  In  General. — By  the  principle  of 
comity  the  laws  of  a  state,  or  country  are  given  the  same  effect  in  another  state 
or  country  as  they  are  given  in  the  state  from  whence  they  are  derived.^*^     In 


as  a  part  of  the  voluntary  law  of  nations. ' 
'It  is  not  the  comity  of  the  courts,  but 
the  comity  of  the  nation,  which  is  admin- 
istered and  ascertained  in  the  same  way, 
and  guided  by  the  same  reasoning,  by 
which  all  other  principles  of  municipal 
law  are  ascertained  and  guided.'  Bank 
V.  Earle  (1839),  13  Pet.  519,  589.  10  L. 
Ed.  274;  Story's  Conflict  of  Laws,  §  WS." 
Hilton  V.  Guyot.  1.59  U.  S.  113,  16.5,  40 
L.  Ed.  95.  See  Townsend  v.  Jeinison,  9 
How.   407,   415,    13    L.    Ed.    194 

Comity  between  courts  of  co-ordinate 
jurisdiction. — See  the  titles  CCJUKTS; 
STARE   DECISIS. 

29.  Comity  no  impeachment  of  sover- 
eignty.—Miller  V.  Hall,  1  Dall.  2'.l'^,  1  L.  Ed. 
113;  Pennoyer  v.  Nefif,  95  U.  S.  714,  7:!4, 
24  L.  Ed.  565;  Bank  v.  Earle,  13  Pet.  519, 
10  L.  Ed.  274;  Hilton  v.  Guyot,  159  U.  S. 
113,  40  L.  Ed.  95. 

30.  Operation  and  effect  of  comity. — 
Miller  v.  Hall,  1  Dall.  229,  1  L.  lid.  113; 
Grover,  etc.,  Sewing  Mach.  Co.  v.  Rad- 
cliffe,  137  U.  S.  287,  289,  34  L.  Ed.  670; 
Waters  v.  Collot,  2  Dall.  247.  1  L.  Ed. 
367;  P>ank  v.  Earle,  13  Pet.  519,  10  L.  Ed. 
274:  Iglehart  v.  Iglehart,  204  U.  S.  478,  51 
L.  Ed.  575;  Haddock  v.  Haddock,  201  U. 
S.  562,  50  L.   Ed.  867;  Ogden  v.  Saunders, 

12  Wheat.  213.  6  L.  Ed.  606;  Cook  i'.  Mof- 
fat, 5  How.  295,  310,  12  L.  Ed.  159;  The 
Sapphire,  11  Wall.  164,  20  L.  Ed.  127; 
Townsend    z>.    Jemison,    9    How.    407,    415, 

13  L.  Ed.  194;  Oakley  v.  Bennett,  11  How. 
3-;  M.  14  L.  Ed.  593;  United  States  v. 
O'Keefe,  11  Wall.  178,  20  L.  Ed.  1,31; 
Hervey  v.  Rhode  Island  Locomotive 
Works,  93  U.  S.  664,  23  L.  Ed.  1003; 
D'Arcy  v.  Ketchum,  11  How.  165,  13  L. 
Ed.  648;  Pennoyer  v.  Nefif,  95  U.  S.  714, 
722,  24  L.  Ed.  565;  Hoyt  v.  Sprague,  103 
U.  S.  613,  26  L.  Ed.  585;  Canada  Southern 
R.  Co.  V.  Gebhard,  109  U.  S.  527,  27  L. 
Ed.  1020;  Vaughan  v.  Northup,  15  Pet. 
1,  10  L.  Ed.  639;  Pritchard  v.  Norton,  106 
U.  S.  124,  27  L.  Ed.  104;  Reynolds  v.  Ad- 
den,  136  U.  S.  348,  354,  34  L.  Ed.  360; 
Huntington  v.  Attrill.  146  U.  S.  657,  669, 
36  L.  Ed.  1123;  Hilton  v.  Guyot,  159 
U.  S.  113,  40  L.  Ed.  95;  Orient  Ins.  Co. 
V.  Daggs,  172  U.  S.  557,  43  L.  Ed.  5.52; 
New  York  Life  Ins.  Co.  v.  Cravens,  178 
U.  S.  389.  44  L.  Ed.  1116;  Northern  Pac. 
R.  Co.  V.  Babcock,  154  U.  S.  190.  197,  38 
L.  Ed.  958;  Cole  v.  Cunningham.  133  U. 
S.  107,  126,  33  L.  Ed.  538;  Security  Trust 
Co.  V.  Dodd,  173  U.  S.  624,  43  L.  Ed.  835; 
Scott  V.  Sandford,  19  How.  393,  4P0,  15 
L.  Ed.  691;  Green  v.  Van  Buskirk,  5  Wall. 
307,  312,  18  L.  Ed.  599;  State  Railroad 
Tax  Cases,  92  U.  S.  575.  23  L.  Ed.  663; 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 


ni  U.  S.  18,  35  L.  Ed.  613;  Dooley  v. 
Pease,  180  U.  S.  126,  45  L.  Ed.  457;  Pinney 
V.  Xelson,  183  U.  S.  144,  150,  46  L.  Ed. 
125;  Freeman  v.  Alderson,  119  U.  S.  185, 
188,  30  L.  Ed.  372;  Lamar  v.  Micou.  112 
U.  S.  452,  472,  28  L.  Ed.  751;  Eidman  v. 
Martinez,  184  U.  S.  578.  582,  46  L.  Ed. 
697;  The  Kensington,  183  U.  S.  263,  46 
L.  Ed.  190;  United  States  Bank  v.  Don- 
nally,  8  Pet.  361.  8  L.  Ed.  974;  Wilkins 
V.  Ellett,  9  Wall.  74(1.  19  L.  Ed.  586;  Gor- 
gerat  v.  McCarty.  1  Dall.  366,  367.  1  L.  Ed. 
179;  Green  c'.  Van  Buskirk,  7  W^all.  139, 
151,  19  L.  Ed.  109;  Denny  v.  Bennett.  128 
U.  S.  489.  32  L.  Ed.  491;  Walworth  v.  Har- 
ris, 129  U.  S.  355,  32  L.  Ed.  712;  note  to 
Emory  v.  Grenough,  3  Dall.  368,  369,  1 
L.  Ed.  640;  Pritchard  v.  Norton,  106  U  S. 
124.  129,  27  L.  Ed.  104;  The  China,  7 
Wall.  53,  19  L.  Ed.  67.  See  ante,  "Dehni- 
tions   and    Nature,"    III,   B,   1. 

See  the  particular  titles  throughout  this 
work  for  specific  instances  of  the  opera- 
tion  and   effect   of  comity. 

Methods  of  adoption. — See  ante,  "Defi- 
nitions  and    Nature."    III.    B.    1. 

Doctrine  as  applied  to  corporations. — 
The  doctrine  of  comity  between  states  in 
relation  to  corporations  has  been  steadily 
maintained,  and  has  been  recognized  by 
the  supreme  court  in  many  instances. 
Bank  v.  Earle.  13  Pet.  519,  10  L.  Ed.  274; 
Iglehart  v.  Iglehart,  204  U.  S.  478.  51 
L.  Ed.  575.  See  the  titles  CORPORA- 
TIONS; FOREIGN  CORPOR.-XTIONS. 
Bar.k«=— =;ee  the  title  BANKS  AND 
BANKING,  ante,  p.  75. 

Extradition  of  fugitives. — See  the  title 
EXTRADITION. 

Receiver's  right  to  sue  by  comity. — The 
receiver's  right  to  sue  in  a  foreign  juris- 
diction is  not  recognized  upon  principles 
of  comity,  and  the  court  of  his  appoint- 
ment can  clothe  him  with  no  power  to 
e.xcrcise  his  official  duties  beyond  its  ju- 
risdiction. Great  Western  Min..  etc..  Co. 
V.  Harris.  198  U.  S.  561,  576.  49  L  Fd 
1163;  Booth  V.  Clark,  17  How.  322  15  L 
Ed.    161. 

The  question  of  comity  cannot  avail  in 
a  case  where  the  courts  of  the  state  in 
which  the  receiver  was  appointed  hold 
that  an  action  similar  to  the  one  brought 
in  the  foreign  jurisdiction  cannot  be  main- 
tained by  him  in  the  courts  of  the  state 
of  his  appointment.  Hale  v.  Allinson,  188 
U.  S.  56.  71.  47  L.  Ed.  380.  See  the  title 
RECEIVERS. 

Authority  of  guardians  exercised  by 
comity. — A  guardian  appointed  by  the 
courts  of  one  state  has  no  authority  over 
the  ward's  person  or  property  in  another 
state,    except   so    far    as    allowed    by    the 
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such  case  the  law  of  the  place  where  the  right  was  acquired,  or  the  liability  was 
incurred,  will  govern  as  to  the  right  of  action;  while  all  that  pertains  merely  to 
the  remedy  will  be  controlled  by  the  law  of  the  state  where  the  action  is  brought. 
And  the  principle  is  the  same  whether  the  right  of  action  be  ex  contractu  or  ex 
delicto.^ ^  The  comity  of  suit  brings  with  it  the  comity  of  contract,  and  where  the 
one  is  expressly  adopted  by  the  courts,  the  other  must  also  be  presumed,  accord- 
ing to  the  usages  of  nations,  imless  the  contrary  can  be  shown.^^ 


comity  of  that  state,  as  expressed  through 
its  legislature  or  its  courts;  but  the  tend- 
enc}'  of  modern  statutes  and  decisions 
is  to  defer  to  the  law  of  the  domicile 
and  to  support  the  authority  of  the  guard- 
ian appointed  there.  Hoyt  v.  Sprague, 
103  U.  S.  613,  631,  26  L.  Ed.  585;  Lamar 
V.  Micou,  112  U.  S.  452.  470,  28  L.  Ed. 
751:  Clarke  r.  Clarke,  178  U.  S.  186,  44 
L.  Ed.  1028:  ^Morgan  v.  Potter,  157  U.  S. 
195.  197.  39  L.  Ed.  670.  See  the  title 
GUARDIAN    AND   WARD. 

Administration  of  assets  by  comity. — 
Although,  in  cases  peculiarly  circum- 
stanced, one  jurisdiction  administering  as- 
sets may,  as  matter  of  comity,  transmit 
them  to  a  foreign  jurisdiction,  j'et  they 
cannot  be  sent  to  England  where  a  suit 
is  pending  in  this  country  for  the  American 
assets.  A  decree  of  the  high  court  of 
chancery  in  England,  purporting  to  dis- 
tribute assets  so  situated,  would  be  treated 
as  void  for  want  of  jurisdiction.  Aspden 
V.  Nixon,  4  How.  467.  11  L.  Ed.  1059. 
See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS. 

Foreign  judgments. — As  to  recognition 
of  foreign  iudsjments  by  comitv,  see  the 
title  FOREIGN  TUDG^IENTS.  REC- 
ORDS AND  JUDICIAL  PROCEED- 
INGS. 

31.  Northern  Pac.  R.  Co.  f.  Babcock, 
154  U.  S.  190.  38  L.  Ed.  958.  See  post, 
"Torts,"   XI;    "Remedies,"    XV. 

32.  Bank  v.  Earle,  13  Pet.  519,  520,  10 
L.  Ed.  274. 

Laws  in  contravention  of  laws  or  pol- 
ic"  of  forum. — Smith  z'.  Union  Bank,  5 
Pet.  518,  527.  8  L.  Ed.  212;  Townsend  V. 
Jemison,  9  How.  407,  415,  13  L.  Ed.  194; 
Kennett  v.  Chambers,  14  How.  38,  14  L. 
Ed.  316;  Green  v.  Van  Buskirk,  5  Wall. 
307.  312,  18  L.  Ed.  599:  Green  v.  Van 
Buskirk.  7  Wall.  139.  19  L.  Ed.  109;  Her- 
vey  z'.  Rhode  Island  Locomotive  Works, 
93  U.  S.  664,  671.  23  L.  Ed.  1003:  Bank  v. 
Earle,  13  Pet.  519,  10  L.  Ed.  274;  Stew- 
art V.  Baltimore,  etc..  R.  Co.,  168  U.  S. 
445.  42  L.  Ed.  537:  Slater  v.  Mexican  Nat. 
R.  Co.,  194  U.  S.  120.  48  L.  Ed.  900;  Arm- 
strong V.  Toler,  11  Wheat.  258.  6  L.  Ed. 
468;  Grover,  etc..  Sewing  Mach.  Co.  v. 
Radcliflfe.  137  U.  S.  287.  34  L.  Ed.  670;  Og- 
.den  V.  Saunders.  12  Wheat.  213.  6  L.  Ed. 
606:  The  Kensington.  183  U.  S.  263,  46 
L.  Ed.  190;  Liverpool,  etc..  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397.  32  L.  Ed. 
788;  Oscanyan  v.  Arms  Co.,  103  U.  S.  261, 
26  L.  Ed.  539;  Texas,  etc.,  R.  Co.  v.  Cox, 
145  U.  S.  593.  36  L.  Ed.  829;    Barnett  v.  Kin- 


ney, 147  U.  S.  476,  37  L.  Ed.  247;  London 
Assurance  v.  Companhia  De  Moagens, 
167  U.  S.  149,  42  L.  Ed.  113;  Cole  v.  Cun- 
ningham, 133  U.  S.  107,  33  L.  Ed.  538; 
Black  7'.  Zacharie,  3  How.  483,  11  L.  Ed. 
690;  Livermore  v.  Jenckes,  21  How.  126, 
16  L.  Ed.  55;  Pennoyer  v.  NeflF,  95  U.  S. 
714.  723,  24  L.  Ed.  565;  Cook  v.  IMoffat,  5 
How.  295.  315,  12  L.  Ed.  159;  Knott  v. 
Botanv  Worsted  Mills,  179  U.  S.  69.  71, 
45  L.  Ed.  90;  Hilton  v.  Guyot,  159  U.  S. 
113,  205,  40  L.  Ed.  95;  Barrow  Steamship 
Co.  z'.  Kane.  170  U.  S.  100,  42  L.  Ed.  964; 
In  re  Burrus,  136  U.  S.  586,  597,  34  L.  Ed. 
500;  Woodstock  Iron  Co.  v.  Richmond, 
etc..  Extension  Co.,  129  U.  S.  643,  663,  32 
L.  Ed.  819;  Compania  La  Flecha  v. 
Brauer.  168  U.  S.  104,  118,  42  L.  Ed. 
398;  Executors  of  McDonogh  v.  Mur- 
dock,  15  How.  367,  14  L.  Ed.  732; 
Pinney  r.  Nelson.  183  U.  S.  144,  149,  46 
L.  Ed.  125:  Equitable  Life  Assurance  So- 
ciety z:  Clements,  140  U.  S.  22^,  35  L.  Ed. 
497:  Mutual  Life  Ins.  Co.  v.  Cohen,  179 
U.  S.  262.  45  L.  Ed.  181;  Mutual  Life  Ins. 
Co.  V.  Hill.  193  U.  S.  551,  48  L.  Ed.  788; 
Mexican  Central  R.  Co.  z'.  Eckman,  205  U. 
S.  538,  51  L.  Ed.  920;  The  China.  7  Wall. 
53.  19  L.  Ed.  67;  The  Scotland.  105  U.  S. 
24.  26  L.  Ed.  1001:  Dennick  z'.  Railroad 
Co..  103  U.  S.  11,  26  L.  Ed.  439:  Hunting- 
ton z:  Attrill,  146  U.  S.  657.  36  L.  Ed. 
1123:  Smith  z\  Condry,  1  How.  28,  11  L. 
Ed.  35;  Texas,  etc..  R.  Co.  v.  Cox,  145  U. 
S.  593,  36  L.  Ed.  829;  Scott  v  Sandford,  19 
How.  393,  15  L.  Ed.  691;  New  York  Life 
Ins.  Co.  V.  Cravens.  178  U.  S.  389.  399, 
44  L.  Ed.  1116;  Texas,  etc.,  R.  Co.  v.  Hum- 
ble. 181  U.  S.  57.  61,  45  L.  Ed.  747:  Wal- 
worth v.  Harris.  -129  U.  S.  355,  32  L.  Ed. 
712:  Washington,  etc..  Bank  v.  Hume,  128 
U.  S.  195,  207.  32  L.  Ed.  370;  Northern  Pac. 
R.  Co.  7'.  Babcock,  154  U.  S.  190,  38  L.  Ed. 
958:  Cheely  f.  Clayton,  110  U.  S.  701,  28 
L.  Ed.  298:  IMahon  z'.  Justice,  127  U.  S. 
700,  32  L.  Ed.  283;  dissenting  opinion  of 
Harlan,  H.,  in  Canada  Southern  R.  Co.  v. 
Gebhard,  109  U.  S.  527,  545,  27  L.  Ed. 
1020. 

It  is  true,  as  a  general  rule,  that  the 
lex  loci  governs,  and  it  is  also  true  that 
the  intention  of  the  parties  to  a  contract 
will  be  sought  out  and  enforced.  But  both 
these  elementary  principles  are  subordi- 
nate to  and  qualified  by  the  doctrine  that 
neither  by  comity  nor  bj-  the  will  of  con- 
tracting parties  can  the  public  policy  of  a 
country  be  set  at  naught.  Story,  Con- 
flict of  Laws,  §§  38,  244.  The  Kensing- 
ton, 183  U.  S.  263,  269,  46  L.  Ed.  190. 
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b.  Exceptions  to  General  Rule — (1)  Laws  in  Contravention  of  Policy  or  Lazi's 
of  Forum. — Laws  in  c(jntravention  of  the  policy,  or  laws  of  the  forum,  are  not 
enforceable. 2''  To  justify  a  court  in  refusing  to  enforce  a  right  of  action  which 
accrued  under  the  law  of  another  state,  because  against  the  policy  of  our  laws, 
it  must  appear  that  it  is  against  good  morals  or  natural  justice,  or  that,  for  some 
other  such  reason,  the  enforcement  of  it  would  be  prejudicial  to  the  general  in- 
terests of  our  own  citizens.^'* 

(2)  Injustice  or  Detriment  to  Citizens  of  Forum. — Laws  prejudicial  to  the  in- 
terests of  the  citizens  of  the  forum  will  not  be  enforced.-"^  But  to  discriminate 
against  the  citizens  of  other  states,  and  in  favor  of  the  citizens  of  the  forum,  is 
in  contravention  of  the  federal  constitution  providing  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  imnitniities  of  citizens  of  the  several 
states.^^ 

(3)  Injustice  or  Detriment  to  Local  Government. — Laws  prejudicial  to  the  in- 
terests of  the  local  government  are  not  enforceable,  although  enforceable  in  the 
country  from  whence  they  are  derived.^^ 


33.  Where  the  lex  loci  contractus  and 
the  lex  fori  conflict,  rights  acquired  in 
each  come  in  direct  collision,  and  the  com- 
ity of  nations  must  yield  to  the  positive 
laws  of  the  land.  Green  v.  Van  Buskirk, 
.'■j    Wall.    .307,   312,    18   L.    Ed.    599. 

Contracts. — As  to  a  specific  application 
of  this  rule  as  applied  to  contracts,  see 
post,  "Contracts  in  Contravention  of  Laws 
or  Policy  of  Forum,"  VII,  G,  4.  See, 
also,   the   title   ILLEGAL   CONTRACTS. 

Judgments. — The  courts  of  Maryland 
will  not  respect  a  judgment  of  the  state 
of  Pennsylvania  either  on  the  ground  of 
comity  or  duty,  if  it  would  be  contrary 
to  the  laws  and  the  policy  of  their  laws 
so  to  do.  Grover,  etc.,  Sewing  Alach. 
Co.  V.  Radcliffe,  137  U.  S.  287,  34  L.  Ed. 
670.  See  the  title  FOREIGN  JUDG- 
MENTS, RECORDS  AND  JUDICIAL 
PROCEEDINGS. 

Lotteries. — Although  lottery  tickets  are 
authorized  and  are  valid  by  the  laws  of  a 
foreign  government,  their  sale  cannot  be 
authorized  in  this  country  which  forbids 
such  sale.'  Horner  v.  United  States,  147 
U.  S.  449,  37  L.  Ed.  237.  See  the  title 
LOTTERIES. 

Application  to  transfers  of  personalty. 
— See  post,  "Transfer  of  Personalty,"  VII, 
K,  13. 

Application  to  torts. — See  post,  "Stat- 
utory  Torts,"   XI,   A,   2,   b. 

Illegal  contracts. — See  the  title  ILLE- 
GAL CONTRACTS. 

Other  illustrations. — See  the  particular 
sections  of  this  title,  and  see  also  the 
particular  titles  of  this  work  for  illustra- 
tive   cases. 

34.  Northern  Pac.  R.  Co.  v.  Babcock, 
154  U.  S.  190,  198,  38  L.  Ed.  958.  See  post, 
^'Torts,"  XI. 

35.  Laws  prejudicial  to  interests  of  citi- 
zens of  the  forum. — Green  v.  Van  Bus- 
kirk, 5  Wall.  307,  18  L.  Ed.  599;  Green 
V.  Van  Buskirk,  7  Wall.  139,  19  L.  Ed.  109; 
Pcnnoyer  v.  Ncff,  95  U.  S.  714,  24  L.  Ed. 
565;  Cole  v.  Cunningham,  133  U.  S.  107, 
33  L.  Ed.  538;   Barnett  v.  Kinney,  147  U. 


S.  476,  37  L.  Ed.  247;  Crapo  v.  Kelly.  16 
Wall.  610.  21  L.  Ed.  430;  Walworth  v. 
Harris,  129  U.  S.  355,  364,  32  L  Ed.  712; 
Scott  V.  Sandford,  19  How.  393.  15  L.  Ed. 
691;  Hilton  v.  Guyot,  159  U.  S.  113,  40 
L.  Ed.  95;  dissenting  opinion  of  Harlan, 
J.,  in  Canada  Southern  R.  Co.  v.  Gebhard, 
109  U.  S.  527.  545,  27  L.  Ed.  1020;  Liver- 
more  V.  Jenckes,  21  How.  126,  16  L.  Ed. 
55;  Security  Trust  Co.  v.  Dodd,  173  U.  S. 
624.  43  L.  Ed.  835;  note  to  Emory  v.  Gren- 
ough.  3  Dall.  368,  369,  1  L.  Ed.  640.  See 
Bank  v.  Earle,  13  Pet.  519,  10  L.  Ed.  274; 
Mahon  v.  Justice,  127  U.  S.  700,  706,  32  L. 
Ed.    283. 

National  comity  does  not  require  any 
government  to  give  effect  to  any  contract 
when  it  shall  impair  the  remedies  or  les- 
sen the  securities  of  its  own  citizens. 
Oakey  v.  Bennett,  11  How.  33,  44,  14  L. 
Ed.  593;  Security  Trust  Co.  v.  Dodd,  173 
U.    S.    624,    43    L    Ed.    835. 

Illustrations. — See  post,  "Transfers  of 
Personalty,"  VII,   K,  13. 

36.  Discrimination  in  favor  of  citizens  of 
forum.— Blake  v.  McClung.  172  U.  S.  239, 
43  L.  Ed.  432.  See  the  title  CONSTITU- 
TIONAL LAW. 

Illustration. — A  state  statute  giving  its 
residents  a  priority  over  nonresidents,  in 
the  distribution  of  the  assets  of  a  foreign 
corporation,  which  has  by  filing  its  char- 
ter or  articles  of  association  in  the  state 
become  a  corporation  of  that  state,  in  so 
far  as  it  discriminates  against  citizens  of 
other  states,  is  invalid  as  being  in  con- 
travention of  the  United  States  constitu- 
tion, article  4,  giving  equal  privileges  and 
immunities  to  the  citizens  of  the  several 
states.  Blake  v.  McClung.  172  U.  S.  239. 
43  L.  Ed.  432.  See  the  titles  CONSTI- 
TUTIONAL LAW;  FOREIGN  CORPO- 
RATIONS. 

37.  Laws  prejudicial  to  interests  of  lo- 
cal government. — See  note  to  I'.inory  v. 
Grenough,  3  Dall.  368,  369,  1  L.  Ed.  640. 
See,  also,  ante,  "Injustice  or  Detriment  to 
Citizens  of  Forum,"  III.  B.  2.  b,  C2)  ;  post, 
"Transfers  of  Personalty,"  VII,  K,  13. 
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(4)  Laws  Contra  Bonos  Mores. — Laws  of  a  foreign  country  or  state,  if  contra 
bonos  mores,  will  not  be  enforced  beyond  the  jurisrliction  of  that  state,  or 
country.^^ 

(5)  Pen-al  and  Criminal  La7vs. — See  post,  "Penal  and  Criminal  Laws,"  X. 
See,  also,  the  titles  Criminal  Law;  Penalties  and  Forfeitures. 

(6)  Lazi's  Relating  to  luinwvable  Property. — See  post,  "Realty,"  VI,  A. 

c.  Extent  of  Adoption. — The  states  of  the  Lhiion  are  sovereign  states  ;  and  the 
history  of  the  past,  and  the  events  which  are  daily  occurring,  furnish  the  strongest 
evidence  that  they  have  ac]opt(,-d  towards  each  other  the  laws  of  comity  in  its 
fullest  extent. •"'^ 

d.  Comity  as  a  Matter  of  Right. — From  the  nature  of  comity,  the  courts  of 
the  United  States  cannot  compel  its  exercise  when  it  is  refused.  It  is  admissible 
only  upon  the  consent  of  the  state  and  when  consistent  with  her  own  interests  and 
policy.'*" 

e.  Comity  betzveeii  State  and  Federal  Courts. — See  the  titles  Courts;  Habeas 
Corpus. 

IV.    S:;atus. 

A.  Of  Persons  Generally. — As  a  general  rule,  the  law  of  the  domicile  gov- 
erns the  status  of  a  person.'*^  A  judgment  ai^ecting  the  status  of  persons  is 
recognized  as  valid  in  every  country,  unless  contrary  to  the  policy  of  the  laws 
of  that  country. ■*'- 

B.  Corporations. — See,  generally,  the  titles  Corporations;  Foreign  Corpo- 
ra tion.s  ;  Jofxt-Stock   Companies;   Municipal  Corporations. 

C.  Executors  and  Administrators. — See  the  title  Executors  and  Admin- 
istrators. 

D.  Guardian  and  Ward. — See  the  title  Guardian  and  Ward. 

E.  Husband  and  Wife. — The  question  whether  the  relation  of  husband  and 
wife  exists,  in  order  to  give  the  wife  rights  to  land  situated  in  foreign  state,  is 
governed   by   the   law   of   their   domicile.'*^ 


38.  Laws  contra  bonos  mores. —  Kennctt 
V.  Chambers,  U  ;!o>v  38,  !4  L.  Ed  MHi; 
Smith  V.  Union  Bank.  .5  P' r.  .5  18.  527,  8 
L.  Ed.  212;  Oj^den  v.  Saimdrrs.  12  Wheat. 
213,  6  L.  Ed.  ttOK;  Cook  t.  Moffat,  5  How. 
295,  315,  12  L  Ed.  159;  Oscanyan  v.  Artns 
Co.,  103  U  S.  2fil.  26  L.  Ed.  539;  Arm 
strong  7'  Toler.  Ti  Wheat.  258,  6  L  Ed. 
4r,8;  Hilton  V.  Guyot,  159  U.  S.  113. 
40  L.  Ed  95.  See  Hannay  v.  Eve,  3 
Cranch  242,  2  L.  Ed.  427  See,  generally, 
the    title    ILLEGAL    CO.f^TRACTS. 

Contracts. — See  post,  "Contracts  in 
Contravention  of  Laws  or  Policy  of 
Forum,"  Vll,  G,  4.  See,  also,  the  title 
ILLEGAL   CONTRACTS. 

39.  Extent  of  adoption  of  comity. — 
Bank  r.  Earle,  13  Pet.  519,  5:.'(),  10  L.  Ed. 
274.  But  compare  Aspden  v.  .\'ixon,  4 
How.  467,   11  L.   Ed.  1059. 

The  state  of  Alabama  has  not  merely 
acquiesced  by  silence,  but  her  judicial 
tribunals  have  declared  the  adoption  of 
the  law  of  international  comity,  in  the 
case  of  a  suit.  Bank  z.'.  Earle,  13  Pet.  519, 
520,  10  L.   Ed.  274. 

40.  Bank  v.  Earle,  13  Pet.  519,  589,  10 
L.  Ed.  274;  Mahon  z'.  Justice,  127  U.  S.  700. 
32  L.  Ed.  283.  Compare  Mast,  etc.,  Co. 
V.  Stover  Mfg.  Co.,  177  U.  S.  485,  488,  44 
L.  Ed.  856.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  733. 


41.  Status  generally. — Lamar  v.  Micou, 
112  U.  S.  452,  470,  2S  L.  Ed.  751;  Maynard 
V.  Hill,  125  U.  S.  190,  31  L.  Ed.  654;  Had- 
dock V.  Haddock,  201  U.  S.  562,  574,  50 
L.  Ed.  867;  Pennoyer  v.  Nefif,  95  U.  S.  714, 
24  L.  Ed.  565;  Atherton  v.  Atherton,  181 
U.  S.  155,  163,  45  L.  Ed.  794;  Scott  v.  Sand- 
ford,  19  How.  393,  15  L.  Ed.  691,  Strader 
V.  Graham,  10  How.  82,  93.  13  L.  Ed.  337. 
See  Grover,  etc.,  Sewing  Mach.  Co.  v. 
Radcliffe,  137  U.  S.  287,  297.  34  L.  Ed.  670. 
See  the  title  DOMICILE. 

42.  Judgment  aflfectmg  status. — Cheely  v. 
Clayton,  110  U.  S.  701,  28  L.  Ed.  298;  Hil- 
ton V.  Guyot,  159  U.  S.  113,  40  L.  Ed.  95. 
See,  also,  the  titles  DIVORCE:  FOR- 
EIGN JUDGMENTS,  RECORDS  AND 
JUDICIAL  PROCEEDINGS;  JUDG- 
MENTS AND  DECREES;  MARRIAGE. 

Decree  confirming  or  dissolving  mar- 
riage.— Decree  confirming  or  dissolving  a 
marriage  is  generally  recognized  in  every 
country  unless  contrary  to  the  policy  of 
its  own  laws.  Cheely  v.  Clayton,  110  U. 
S.  701,  28  L.  Ed.  298;  Hilton  v.  Guyot,  159 
U.  S.  113,  40  L.  Ed.  95.  See  the  titles 
DIVORCE;  MARRIAGE. 

43.  Relation  of  husband  and  wife. — 
Cheely  v.  Clayton,  110  U.  S.  701,  709,  28 
L.  Ed.  298.  See  the  titles  DIVORCE; 
DOMICILE;  HUSBAND  AND  WIFE; 
MARRIAGE  CONTRACTS  AND  SET- 
TLEMENTS. 
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F.  Parent  and  Child. — See  the  titles  Bastardy,  ante,  p.  204;  Parent  and 
Child. 

G.  Receivers. — See  the  title  Receivers. 
H.    Slaves. — See  the  title  Slaves. 

V.     Domicile    and   Residence. 

This  subject  will  be  found  under  its  appropriate  title.'*^ 
VI.  Realty  and  Personalty. 

A.  Realty — 1.  In  General. — It  is  an  acknowledged  principle  of  law,  that 
the  title  and  disposition  of  real  property  is  exclusively  subject  to  the  laws  of  the 
country  where  it  is  situated.-* ^     It  is  a  principle  firmly  established  that  the  law  of 


44.  Domicile    and     residence. — See     the 
title  DO.MICILE. 

45.  Realty  governed  by  lex  loci  rei  sitae. 

— United  States  v.  Crosby,  7  Cranch  115,  3 
L.  Ed.  287;  Kerr  v.  Moon,  9  Wheat.  565, 
6  L.  Ed.  161;  McCormick  v.  Sullivant,  10 
Wheat.  192,  201,  6  L.  Ed.  300;  Clark  v. 
Graham,  6  Wheat.  577,  5  L-  Ed.  334;  Rob- 
ertson V.  Pickrell,  109  U.  S.  608,  27  L.  Ed. 
1049;  Suydam  v.  Williamson,  24  How.  427, 
16  L.  Ed.  742;  Schley  v.  Pullman's  Palace 
Car  Co..  120  U.  S.  575.  580,  30  L.  Ed.  789; 
United  States  v.  Fox,  94  U.  S.  315,  24  L. 
•Ed.  192;  Connecticut,  etc..  Ins.  Co.  v.  Cush- 
man,  108  U.  S.  51,  27  L.  Ed.  648;  McGoon 
V.  Scales,  9  Wall.  23,  19  L.  Ed.  545;  De 
Vaughn  v.  Hutchinson,  165  U.  S.  566.  41 
L.  Ed.  827;  Parker  v.  Overman,  18  How. 
137,  15  L.  Ed.  318;  Clark  v.  Smith,  13  Pet. 
195,  10  L.  Ed.  123;  Darby  v.  Mayer,  10 
Wheat.  465,  6  L-  Ed.  367;  Davis  v.  Ma- 
son, 1  Pet.  503.  7  L.  Ed.  239;  Clarke  -'. 
Clarke,  178  U.  S.  186,  190,  44  L.  Ed.  1028; 
Green  County  v.  Texas,  197  U.  S.  235, 
243,  49  L.  Ed.  736;  Hutchinson  Invest- 
ment Co.  V.  Caldwell.  152  U.  S.  65,  68, 
38  L.  Ed.  356;  Orr  v.  Gilman,  183  U.  S. 
278,  286,  46  L.  Ed.  196;  Oakey  v.  Bennett, 

11  How.  33.  45,  14  L.  Ed.  593;  Massie  v. 
Watts,  6  Cranch  148,  3  L.  Ed.  181;  Cor- 
bett  V.  Nutt,  10  Wall.  464,  19  L.  Ed.  976; 
Pennoyer  v.  Neff,  95  U.  S.  714,  723,  24  L. 
Ed.  565;  Brine  v.  Insurance  Co.,  96  U.  S. 
627.  24  L.  Ed.  858;  Watts  v.  Waddle,  6 
Pet.  389,  8  L.  Ed.  437;  Cheely  v.  Clayton. 
110  U.  S.  701,  709,  28  L.  Ed.  298;  Watkins 
V.  Holman.  16  Pet.  25,  10  L.  Ed.  873; 
Boyce  v.  Grundy,  9  Pet.  275,  9  L.  Ed.  127; 
Missouri,  etc..  Trust  Co.  v.  Krumseig,  172 
U.  S.  351,  355,  43  L.  Ed.  474;  Plumber  -j. 
Coler.  178  U.  S.  115.  132,  44  L.  Ed.  998; 
Huntington  v.  Attrill,  146  U.  S.  657,  36 
L.  Ed.  1123;  Hoyt  v.  Hammekin,  14  How. 
346,  14  L.  Ed.  449;  Runyan  v.  Coster.  14 
Pet.  122,  10  L.  Ed.  382;  Christian  Union 
v.  Yount,  101  U.  S.  352,  354,  25  L.  Ed. 
888;    Taylor  v.    Benham,   5    How.   233,   273, 

12  L.  Ed.  130;  Hoyt  v.  Sprague,  103  U.  S. 
613,  26  L.  Ed.  585;  Spindle  v.  Shreve,  111 
U.  S.  542,  28  L.  Ed.  512;  Beauregard  v. 
New  Orleans,  18  How.  497,  15  L.  Ed. 
469;  Arndt  v.  Griggs.  134  U.  S.  316,  321, 
33  L.  Ed.  918;  Jones  v.  Meehan,  175  U. 
S.  1,  29,  44   L.  Ed.  49;   Booth  v.  Clark,   17 


How.  322,  15  L.  Ed.  164;  Carpenter  7'. 
Strange,  141  U.  S.  87,  106,  35  L.  Ed.  640; 
Northern  Indiana  R.  Co.  v.  Michigan  Cen- 
tral R.  Co..  15  How.  233,  14  L.  Ed.  674; 
Dull  V.  Blackman,  169  U.  S.  243,  42  L.  Ed. 
733;  Ellcnwood  v.  Marietta  Chair  Co.,  158 
U.  S.  105,  107.  39  L.  Ed.  913;  Lynch  v. 
Murphy,  161  U.  S.  247,  251,  40  L.  Ed.  688; 
Mager  v.  Grima,  8  How.  490,  12  L.  Ed. 
1168;  United  States  v.  Perkins,  163  U.  S. 
625,  630,  41  L.  Ed.  287;  Magoun  v.  Illi- 
nois Trust,  etc..  Bank,  170  U.  S.  283,  43 
L.  Ed.  1037;  Bradshaw  v.  Ashley,  180  U. 
S.  59.  68,  45  L.  Ed.  423;  Williams  v. 
Paine,  169  U.  S.  55,  65,  42  L.  Ed.  658; 
McDonogh  v.   Murdock,   15  How.  367,  413, 

14  L.  Ed.  732;  Robinson  v.  Campbell,  3 
Wheat.  212,  4  L.  Ed.  372;  LeRoy  v.  Beard, 
8  How.  451,  12  L.  Ed.  1151;  Blythe  v. 
Hinckley.  180  U.  S.  333,  341,  45  L.  Ed. 
557;   Chirac  v.    Chirac,  2   Wheat.   259.   272, 

4  L.  Ed.  234;  Levy  v.  McCartee,  6  Pet. 
102,  8  L.  Ed.  334;  Barrett  v.  Failing,  111 
U.  S.  523,  28  L.  Ed.  505;  Hinde  v.  Vattier, 

5  Pet.  398,  400,  8  L.  Ed.  168;  Wilkinson  v. 
Leland.  2  Pet.  627,  656,  7  L.  Ed.  542; 
Swift  V.  Tyson,  16  Pet.  1.  10  L.  Ed.  865; 
Phelps  V.  McDonald.  99  U.  S.  298.  25  L. 
Ed.  473;  Cole  v.  Cunningham,  133  U.  S. 
107.  118,  33  L.  Ed.  538;  Hardin  v.  Jordan, 
140  U.  S.  371,  35  L.  Ed.  428;  Morris  v. 
Harmer,  7  Pet.  554,  8  L.  Ed.  781;  Jackson 
V.  Chew,  12  Wheat.  153,  162,  6  L.  Ed.  583; 
Arguello   v.   United    States,    18    How.    539, 

15  L.  Ed.  478;  Packer  v.  Bird,  137  U.  S. 
661.  34  L.  Ed.  819;  Joy  v.  St.  Louis,  201 
U.  S.  332,  50  L.  Ed.  776;  McKeen  v.  De- 
lancy.  5  Cranch  22,  3  L.  Ed.  25;  Polk  v. 
Wendall,  9  Cranch  87,  3  L.  Ed.  665; 
Gardner  v.  Collins,  2  Pet.  58,  7  L.  Ed.  34f ; 
Langdon  v.  Sherwood.  124  U.  S.  74,  82, 
31  L.  Ed.  344;  Steinbach  v.  Stewart,  11 
Wall.  566,  20  L.  Ed.  56;  United  States  v. 
.\rredondo,  6  Pet.  691,  8  L.  Ed.  547; 
Sabariego  v.  Maverick.  124  U.  S.  261,  284. 
31  L.  Ed.  430;  Williams  v.  Paine,  169  U. 
S.  55.  42  L.  Ed.  658.  See  the  title 
COURTS. 

Contracts  relating  to  realty. — Sec  post. 
"Contracts  Relating  t.i  Realty,"  VII.  K,  14. 

Dower  rights. — The  share  which  a 
widow  should  take  in  her  husbands'  land 
is  to  be  determined  by  the  law  of  the 
state  in  which  the  land  is  situated.    Cheely 
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the  state  in  which  the  land  is  situated  must  be  looked  to  for  the  rules  which  govern 
its  descent,'**^   alienation  and  transfer,'*'   and   for  the  effect  and  construction  of 


V.  Clayton,  110  U.  S.  701.  709.  28  L.  Ed. 
298.  See  Meister  v.  Moore,  96  U.  S.  76, 
24  L.  Ed.  826.     See  the  title  DOWER. 

Ejectment. — In  an  action  of  ejectment 
to  recover  land  in  Kentucky,  the  law  of 
real  estate  in  Kentucky,  is  the  law  of  this 
court,  in  deciding  the  rights  of  the  par- 
ties. Davis  V.  Mason.  1  Pet.  503,  7  L. 
Ed.  239.     See  the  title   EJECTMENT. 

Power  of  corporation  to  hold  lands. — 
The  supreme  court  of  Pennsylvania  hay- 
ing decided  that  a  corporation  has,  in 
that  state,  a  right  to  purchase,  hold  and 
convey  land,  until  some  act  is  done  by  the 
government,  according  to  its  own  laws, 
to  vest  the  estate  in  itself,  the  estate  may 
remain  in  a  corporation  so  purchasing  or 
holding  lands;  but  such  estate  is  de- 
feasible by  the  commonwealth.  This  be- 
ing the  law  of  Pennsylvania,  it  must  gov- 
ern in  a  case  where  land  in  Pennsylvania 
"had  been  purchased  by  a  corporation 
created  by  the  legislature  of  New  York, 
for  the  purpose  of  supplying  coal  from 
Pennsvlvania  to  the  city  of  New  York. 
Runyan  v.  Coster,  14  Pet.  122,  10  L.  Ed. 
382;  McDonogh  v.  Murdock,  15  How. 
367,  413,  14  L.  Ed.  732.  citing  Fairfax  v. 
Hunter,  7  Cranch  603,  621,  3  L.  Ed.  453. 
See   the  title   CORPORATIONS. 

Property  rights  of  riparian  owners. — 
The  property  rights  of  riparian  owners 
on  a  navigable  stream  are  to  be  measured 
bv  the  rules  and  decisions  of  the  state  in 
which  the  property  is  situated  whether  it 
is  one  of  the  original  states  or  one  sub- 
sequently admitted  to  the  Union  under  the 
provisions  of  the  federal  constitution.  St. 
Anthony,  etc.,  Water  Power  Co.  v.  Board 
of  Water  Commissioners,  168  U.  S.  349, 
359,  42  L.  Ed.  497.  See  the  title  NAVIGA- 
BLE WATERS. 

While  the  federal  court  will  construe 
grants  of  the  general  government  with- 
out reference  to  the  rules  of  construction 
adopted  by  the  state  for  grants  by  them, 
yet  whatever  incidents  or  rights  attach  to 
the  ownership  of  the  property  conveyed 
by  the  United  States  bordering  on  a 
navigable  stream,  is  to  be  determined^  by 
the  states  in  which  it  is  situated,  subject 
to  the  limitation  that  their  rules  do  not 
impair  the  efficiency  of  the  grant,  or  the 
use  and  enjoyment  of  the  property  by  the 
grantee.  Packer  v.  Bird.  137  U.  S.  661, 
34  L.  Ed.  819;  Shively  v.  Bowlby,  152 
U.  S.  1,  38  L.  Ed.  331;  Joy  v.  St.  Louis, 
201  U.  S.  332.  342,  50  L.  Ed.  776.  See  the 
titles  COURTS;  NAVIGABLE  WA- 
TERS. 

Exemption  of  real  estate  from  payment 
of  debts. — The  question  as  to  the  in- 
terests in  real  estate  that  are  exempt  from 
the  payment  of  debts  of  the  beneficiary, 
depends  on  the  local  law  where  the  prop- 
erty has  its  situs.  Spindle  v.  Shreve,  111 
U.    S.    542,    546,    28     L-     Ed.      512,      citing 


Nichols  V.  Levy,  5  Wall.  433,  18  L.  Ed. 
596;  Nichols  v.  Eaton,  91  U.  S.  716.  720, 
24  L.  Ed.  254.  See  the  title  EXEMP- 
TIONS FROM  EXECUTIONS  AND 
ATTACHMENT. 

Subjection  of  real  estate  to  payment  of 
debts. — The  statutes  of  Illinois  of  March 
1st,  1847,  and  those  previous  thereto,  and 
the  deed  of  the  late  Bank  of  Illinois  made 
under  them  to  close  its  afifairs,  left  the 
real  estate  of  the  bank  liable  to  execution 
for  its  debts.  The  proceedings  of  a  cred- 
itor of  the  bank  to  subject  such  real  es- 
tate lying  in  Wisconsin  to  the  payment  of 
its  debts,  had  in  the  courts  of  Wisconsin, 
must  be  governed  by  the  laws  of  that 
state  made  for  such  cases.  McGoon  v. 
Scales,   9   Wall.   23,   19    L.   Ed.   545. 

Equitable  conversion  of  realty. — It  is 
within  the  exclusive  jurisdiction  of  the 
courts  of  the  state  in  which  realty  is 
situated  to  determine  the  question  of  the 
equitable  conversion  of  realty  into  per- 
sonalty, by  will,  even  though  the  will  was 
executed  and  probated  at  the  testator's 
domicil  in  another  state,  where  the  will  is 
construed  to  work  a  conversion  of  the 
realty  into  personalty  wherever  situated, 
and  the  fact  that  the  executor  has  not  as- 
sumed to  make  any  conveyance  of  the 
property  will  not  cause  such  equitable 
conversion  to  be  governed  by  any  other 
law  than  where  the  realty  is  situated. 
Clarke  v'.  Clarke.  178  U.  S.  186.  44  L.  Ed. 
1028.  See  the  title  CONVERSION  AND 
RECONVERSION. 

Tribal  rights  of  Indians  in  realty. — The 
tribal  rights  of  Indians  in  realty  is  gov- 
erned by  the  lex  loci  rei  sitae.  Jones  v. 
Meehan,  175  U.  S.  1,  29,  44  L.  Ed.  49.  See 
the  title   INDIANS. 

Appointment  of  guardian  where  land 
situated.— See  the  title  GUARDIAN  AND 
WARD. 

Public  grants.— See  the  title  PUBLIC 
LANDS. 

As  to  state  decisions  being  rules  of 
property,   see  the  title   COURTS. 

Compelling  parties  within  state  to  ex- 
ecute conveyances  according  to  lex  loci 
rei  sitae  in  pursuance  of  their  contracts. — 
See   ante.   "Over  Property."    II,   D. 

Wills,  descent,  distribution  and  admin- 
istration.— See  post.  "Wills,  Descent.  Dis- 
tribution   and    .\dministration,"    VIII. 

Power  of  state  over  realty. — See  ante, 
"Over   Propertjs"  II,  D. 

46.  Descent. — See  post,  "Descent  and 
Distribution."  VIII,  B. 

47.  Alienation  and  transfer. — A  trans- 
fer of  land  by  deed  is  governed  by  the  lex 
loci  rei  sitre.  United  States  v.  Crosby,  7 
Cranch  115,  3  L.  Ed.  287;  Clark  v.  Gr.-i- 
ham.  6  Wheat.  577,  5  L.  Ed.  334;  IMcCor- 
mick  V.  Sullivant.  10  Wheat.  192,  6  L.  Ed. 
300;  Morris  v.  Harmer,  7  Pet.  554,  564.  8 
L.   Ed.  781;   Watkins  v.   Holman,   16   Pet. 
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wills,^^  and  other  conveyances. ^^ 

2.  Power  of  State. — See  ante,  "Over  Property,"  II,  D. 

3.  Remedies. — The  general  rule  is,  that  remedies,  in  respect  to  real  property 
are  to  be  pursued  according  to  the  lex  loci  rei  sitae. ^"^ 

4.  Conflict  of  Jurisdiction. — The  courts  of  one  state  are  not  compelled  to 
surrender  jurisdiction  of  real  estate  to  another  state,  exclusively  subject  to  its 
laws  and  the  jurisdiction  of  its  courts.^^ 

5.  Conveyance  of  Land  by  Foreign  Decree. — See  the  title  Foreign  Judg- 
ments, Records  and  Judicial  Proceedings. 

B.  Personalty — 1.  In  General. — Statement  of  General  Rule. — As  a 
general  rule,  movable  property  has  no  locality  and  is  governed  by  the  law  of  the 
domicile  of  the  owner. -^2 


25,  57,  10  L.  Ed.  873;  Oakey  v.  Bennett, 
11  How.  33,  46,  14  L.  Ed.  593;  Langdon 
V.  Sherwood,  124  U.  S.  74,  81,  31  L.  Ed. 
344. 

The  legal  title  to  lands  in  Ohio  can 
only  be  passed  by  a  proper  conveyance  by 
deed,  according  to  the  laws  of  that  state. 
Morris  v.  Harmer,  7  Pet.  554,  8  L.  Ed. 
781. 

Where  a  title  to  land  in  the  state  of 
Coahuila  and  Texas  was  obtained  in  1833, 
Ijy  a  mother  for,  and  in  the  name  of,  her 
daughter,  and,  in  1836,  the  father  of  the 
daughter  conveyed  it  away  by  a  deed  ex- 
ecuted in  Louisiana,  this  deed  was  prop- 
erly set  aside  by  the  district  court  of 
Texas.  It  was  not  executed  either  ac- 
cording to  the  laws  of  Louisiana,  or  those 
of  Coahuila  and  Texas.  Hoyt  v.  Hamme- 
kin,  14  How.  346,  14  L-  Ed.  449.  See  the 
title    DEEDS. 

Contracts  relating  to  realty. — Sec  po^t, 
"Contracts  Relating  to  Realty,"  VII, 
K,  14. 

Rule  in  Shelley's  case. — As  to  whether 
or  not  the  rule  in  Shelley's  case  operates 
on  a  particular  conveyance,  and  its  opera- 
tion and  cfifect,  is  governed  by  the  lex 
loci  rei  sit;e.  De  Vaughn  v.  Hutchinson, 
165  U.  S.  566,  570,  41  L.  Ed.  827.  Sec  the 
title   SHELLEY'S  CASE,  RULE   IN. 

Sufficiency  of  evidence  to  establish  title 
to  realty. —  In  this  court  the  \v\  loci  rei 
sitae  determines  the  sufficiency  of  evidence 
to  sustain  a  transfer  of  land.  Olcott  v. 
Bynum.  17  Wall.  44,  21  L.  Ed.  570; 
Slaughter  v.  Glenn,  98  U.  S.  242,  25  L. 
Ed.    122.     Sec   the   title   COURTS. 

Effect  of  statute. — When  a  resort  is 
made  by  individuals  or  the  government 
to  the  mode  provided  by  the  statute  of  a 
state  where  real  property  is  situated,  for 
the  transfer  of  its  title,  the  efifect  and  con- 
ditions prescribed  by  the  statute  will  ap- 
ply, and  such  operation  given  to  the  in- 
strument of  conveyance  as  is  there  desig- 
nated. United  States  v.  Illinois  Cent.  R. 
Co..   l.'-)4    U.   S.   225,   237,   38   L.    lul.   971. 

48.  Effect  and  construction  of  wills. — 
See  post,  "Wills,  Descent,  Distribution 
and    Administration,"    VIII. 

49.  Effect  and  construction  of  convey- 
ances.— United  States  v.  Crosby,  7  Cranch 
11^.  3  L.  Ed.  287;  Clnrk  7'.  Graham.  6 
Wheat.    577,    5    L.    Ed.    334;    McGoon    v. 


Scales,  9  Wall.  23,  19  L.  Ed.  545;  Brine 
V.  Insurance  Co.,  96  U.  S.  627,  24  L.  Ed. 
858;  De  Vaughn  v.  Hutchinson,  65  U. 
S.  566,  570.  41  L.  Ed.  827;  Clarke  v. 
Clarke,  178  U.  S.  186,  190,  44  L.  Ed.  1028; 
Bradshaw  v.  Ashley,  180  U.  S.  59,  68.  45 
L.  Ed.  423;  Orr  v.  Gilman,  183  U.  S.  278, 
286,  46  L.  Ed.  196;  Missouri,  etc..  Trust 
Co.  V.  Krumseig,  172  U.  S.  351,  355.  43 
L.    Ed.    474. 

Construction  of  deed. — Deeds  made  in 
Wisconsin  in  reference  to  lands  lying 
therein,  must  be  construed  by  the  laws  of 
Wisconsin.  Russell  v.  Ely,  2  Black  575, 
577,  17  L.  Ed.  258.  See.  generally,  the 
title    DEEDS. 

50.  Remedies. — Robinson  v.  Campbell, 
3  Wheat.  212,  4  L.  Ed.  372;  LeRoy  v. 
Beard,  8  How.  451,  12  L.  Ed.  1151.  See 
post,    "Remedies,"    XV. 

"Proceedings  in  rem  to  determine  the 
title  to  land  must  necessarily  be  brought 
in  the  state  within  whose  borders  the 
land  is  situated,  and  whose  courts  and  of- 
ficers alone  can  put  the  party  in  posses- 
sion." Huntington  v.  Attrill,  146  U.  S. 
657,   669,    36    L.    Ed.    1123. 

Injuries  to  realty. — See  post,  "Injuries 
to   Realty,"   XI,   B. 

51.  Conflict  of  jurisdiction. — Storv. 
Confl.  Laws,  §  543;  Whart..  Confl.  Laws, 
§§  288,  289;  Watkins  v.  Holman,  16  Pet. 
25,  10  L.  Ed.  873;  Northern  Indiana  R.  Co. 
V.  Michigan  Central  R.  Co.,  15  H  nv.  23:*, 
14  L.  Ed.  674;  Carpenter  v.  Strange.  141 
U.  S.  87.  106,  35  L.  Ed.  640.  See  the 
titles    COURTS;    JURISDICTION. 

52.  Movables  governed  by  lex  domicili. 
— Oakcv  V  Bennett.  11  How.  33.  45.  14 
L  Ed.  593;  Ennis  v.  Smith,  14  How.  400, 
401,  14  L.  Ed.  472;  Lamar  v.  Micon.  112 
U.  S.  452,  28  L.  Ed.  751;  Booth  v.  Clark, 
17  How.  .322,  15  L.  Ed.  164;  Black  v. 
Zacharie,  3  How.  483.  11  L.  Ed.  690;  State 
Tax  on  Eoreign-Held  Bonds,  15  Wall. 
300.  323.  21  L.  Ed.  179;  Clarke  V.  Clarke, 
178  U.  S.  186.  44  L.  Ed.  102S;  State  Rail- 
road Tax  Cases.  92  U.  S.  575.  23  L.  Ed. 
663;  Pullman's  Palace  Car  Co.  r.  Penn- 
sylvania. 141  U.  S.  18,  35  L.  Ed.  613;  Smith 
V.  Union  Bank,  5  Pet.  518,  524.  8  L.  Ed. 
212;  Dixon  v.  Ramsay,  3  Cranch  319,  2 
L.  Ed.  453;  Huntington  v.  Attrill.  146  U. 
S.  657.  36  L.  Ed.  1123;  Green  v.  Van  Bus- 
kirk,   5   Wall.   307,   18   L.   Ed.   599;    Metro- 
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Mobila  Sequuntur  Personam. — In  regard  to  tangible  or  intangible  personal 
property,  the  rule  is  mobila  ,sc(|Muntiir  pcrsdnani — that  is,  personal  property  is 
supposed  to  follow  the  person  of  the  owner,  and  to  be  subject  to  the  law  of  the 
owner's  domicile.^^  The  maxim  mobilia  sequuntur  personam  may  only  be  re- 
sorted to  when  convenience  anti  justice  so  require.-''"*  While  the  enormous  in- 
crease in  the  amount  and  variety  of  personal  property  during  the  past  century  has 
necessitated  certain  limitations  of  the  maxim,  particularly  in  matters  of  taxation. 
it  is  by  no  means  obsolete.  It  is  still  the  law  that  personal  property  is  sold,  trans- 
mitted, bequeathed  by  will,  and  is  descendible  by  inheritance  according  to  the  law 
of  the  domicile  and  not  by  that  of  its  situs. ^^ 

Examination  of  Actual  Situs  of  Property. — The  fiction  of  law  that  the  dom- 
icile of  the  owner  draws  to  it  his  personal  estate  wherever  it  may  happen  to  be. 
yields  whenever,  for  the  purposes  of  justice,  the  actual  situs  of  the  property 
should   be  examined.-''*'' 

Property  Having  Established  Situs  in  Another  State. — Personal  property 
which  has  an  established  situs  m  another  state,  is  no  doubt  governed  by  the  lex 
loci  sitae  rei,  so  far  that  it  will  be  governed  in  its  distribution  by  the  laws  of  the 
place  where  found,  rathiT  than   ihe  law  of  the  domicile.     This  rule  only  applies 


politan  Life  Ins.  Co.  v.  New  Orleans,  20r) 
U.  S.  395,  402,  .51  L.  Ed.  8,53;  St.  Louis 
V.  The  Ferry  Co..  11  Wall.  423,  430,  20  L. 
Ed.    192.      See    the    title    T.AXATION 

Application  of  rule  to  railroads  in  dif- 
ferent states  for  purpose  of  taxation. — 
See  the  titles  RAILF^OADS;  TAXA- 
TION. 

Situs  of  personalty  for  purpose  of  trans- 
fer.— See  post,  "Transfers  of  Personalty," 
VII,    K,    13. 

Power  of  state  over  personalty. — See 
ante.    "Over    Property,"    II,    D. 

53.  Mobilia  sequuntur  personam — Doc- 
trine stated. — St.  Louis  v.  The  Ferry  Co.. 
11  Wall.  423,  430,  20  L.  Ed.  192;  P.uck  v. 
Beach,  206  U.  S.  392,  51  L.  Ed.  1106;  State 
Railroad  Tax  Cases,  92  U.  S.  575,  2:',  L. 
Ed.  663;  Union  Transit  Co.  v.  Kentucky, 
199  U.  S.  194,  208,  50  L.  Ed.  150;  Black- 
stone  V.  Miller,  188  U.  S.  189,  200,  47  L. 
Ed.  439;  Eidman  v.  Martinez,  184  U.  S. 
578.  46  L.  Ed.  697;  Pullman's  Palace  Car 
Co.'  V.  Pennsylvania,  141  U.  S.  18,  35  L. 
Ed.  613.  See  Shelby  v.  Guy,  11  Wheat. 
361,    6   L.    Ed.    495. 

Origin. — The  old  rule,  expressed  in  the 
maxim  mobilia  sequuntur  personam,  by 
■which  personal  property  was  regarded  as 
subject  to  the  law  of  the  owner's  domicile 
grew  up  in  the  Middle  Ages,  when  mov- 
able property  consisted  chiefly  of  ^old 
and  jewels,  which  could  he  easily  carried 
by  the  owner  from  place  to  place,  or 
secreted  in  spots  known  only  to  himself. 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18.  22.  35  L.  Ed.  613;  Eidman  v. 
Martinez,  184  U.  S.  578,  581,  46  L.  Ed. 
697. 

54.  When  applicable. — Union  Transit 
Co.  V.  Kentucky,  199  U.  S.  194,  208.  50 
L.    Ed.    150. 

Application  to  attachments. — See  the 
title  ATTACHMENT  AND  GARNISH- 
MENT, vol.  2,  p.  660. 

Taxation. — As  to  the  application  of  this 
doctrine    for    the    purpose    of    determining 


the  situs  for  purposes  of  taxation,  see  thi. 
title    TAXATION. 

55.  Rule  not  obsolete. — Eidman  v.  Mar- 
tinez.  184   U.   S.  578,  581,  46  L.  Ed.  697. 

In  matters  of  taxation,  however,  and  of 
subjecting  the  personal  property  of  non- 
residents to  the  claims  of  local  creditors 
of  the  owner,  serious  encroachments  have 
been  made  upon  the  ancient  maxim,  and  a 
rule  has  grown  up  in  modern  times  that 
legislatures  may  deal  with  the  personal 
as  well  as  with  the  real  property  of  non- 
residents within  their  jurisdiction;  and 
that  such  property,  while  enjoying  the 
protection  and  benefits  of  the  local  law, 
may  be  taxed  for  the  expenses  of  the  local 
government.  Eidman  v.  Martinez,  184  U. 
S.  578,  581,  582,  46  L.  Ed.  697.  See  St. 
Louis  V.  The  Ferry  Co.,  11  Wall.  423,  430, 
20  L.  Ed.  192;  Metropolitan  Life  Ins.  Co. 
V.  New  Orleans,  205  U.  S.  395,  51  L.  Ed. 
853.      See   the   title   TAXATION. 

56.  Examination  of  actual  situs. — St. 
Louis  V.  The  Ferry  Co.,  11  Wall.  423,  430, 
20  L.  Ed.  192;  Green  v.  Van  Buskirk,  7 
Wall.  139.  19  L.  Ed.  109;  Green  v.  Van 
Buskirk,  5  Wall.  307.  18  L.  Ed.  599; 
Hervey  v.  Rhode  Island  Locomotive 
Works,  93  U.  S.  604,  23  L.  Ed.  1003;  Hark- 
ness  V.  Russell,  118  U.  S.  663,  679,  30  L. 
Ed.  285;  Walworth  v.  Harris,  129  U.  S.  355, 
32  L.  Ed.  712;  Pullman's  Palace  Car 
Co.  V.  Pennsylvania,  141  U.  S.  18, 
22,  35  L.  Ed.  613;  State  Railroad 
Tax.  Cases,  92  U.  S.  575,  607,  23 
L.  Ed.  663;  Cole  v.  Cunningham. 
133  U.  S.  107,  127,  128,  33  L.  Ed.  538; 
State  Tax  on  Foreign-Held  Bonds,  15 
Wall.  300,  323.  21  L.  Ed.  179.  See  the 
title   TAXATION. 

Application  to  taxation. — As  to  appli- 
cation of  this  doctrine  in  cases  of  taxa- 
tion, see  the  title  TAXATION. 

Application  to  transfers  of  personalty. 
— See  post,  "Transfers  of  Personalty," 
VII,  K,  13. 
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where  such  property  has  acquired  an  established  situs.  Until  that  occurs  there 
can  be  no  conflict  of  jurisfhction.-'*' 

Personalty  on  High  Seas. — A  sliip  in  the  open  sea  is  regarded  by  the  law 
of  nations  as  a  part  of  the  territory  whose  flag  such  ship  carries,  and  in  respect 
to  this  principle,  ships  at  sea  and  the  property  in  them  must  be  viewed  as  part  of 
the  country  to  which  they  belong.-""^ 

2.  Situs  of  Debts — a.  In  General. — All  the  property  there  can  be  in  the  na- 
ture of  things,  in  debts  belongs  to  the  creditors  to  whom  they  are  payable,  and 
follows  their  domicile  wherever  that  may  be.  Their  debts  can  have  no  locality 
separate  from  the  parties  to  whom  they  are  due.-^^  Credits  evidenced  by  bonds 
or  notes  have  the  same  situs  as  the  bond  or  note.^'*  Taxation  of  the  debt  within 
the  debtor  state  does  not  change  the  legal  situs  of  the  debt  for  any  other  purpose 
than  that  of  the  tax  which  is  imposed.     Neither  does  exemption  from  taxation."'^ 

b.  Debts  Due  from  United  States  Government. — The  debts  due  from  the  gov- 
ernment of  the  United  States  have  no  locality  at  the  seat  of  government.  The 
United  States  in  their  sovereign  capacity  have  no  particular  place  of  domicile,  but 
possess,  in  contemplation  of  law,  an  ubiquity  throughout  the  United  States ;  and 
the  debts  due  by  them  are  not  to  be  treated  like  the  debts  of  a  jjrivate  debtor, 
which  constitute  local  assets  in  his  own  domicile.*'- 

c.  Situs  for  Purpose  of  Administration. — This  subject  will  be  treated  later. ^^ 

d.  Situs  for  Purpose  of  Attachment  and  Garnishment. — See  the  title  Attach- 
ment AND  Garnish MivNT,  vol.  2,  p.  661. 

e.  Situs  for  Purpose  of  Taxation. — See  the  title  Taxation. 

f.  Situs  of  Debt  for  Purpose  of  Transfer. — See  post,  "Transfer  of  Personalty  '^ 
VII,  K,  13. 


57.  Personalty  having  established  situs. 

— Crapo  V.  Kelly.  16  Wall.  GIO,  G30.  21  L. 
Ed.  430.  See  State  Tax  on  Foreign-Held 
Bonds,  15  Wall.  300,  323,  21  L.    Ed.  179. 

58.  Personalty  on  high  seas. — Crapo  ?'. 
Kelly,  16  Wall.  610,  625,  21  L.  Ed.  430. 
See  the  titles  INTERNATIONAL  LAW; 
SHIPS  AND  SHIPPING. 

59.  Situs  of  debts. — State  Tax  on  For- 
eign-Held Bonds.  15  Wall.  300,  21  L.  Ed. 
179;  New  Orleans  v.  Stempel,  175  U.  S. 
309,  314,  44  L.  Ed.  174;  Wilkins  v.  EHett. 
9  Wall.  740,  743.  19  L.  Ed.  586;  Chicago, 
etc.,  R.  Co.  V.  Sturm.  174  U.  S.  710,  43  L. 
Ed.  1144;  Harris  v.  Balk,  198  U.  S.  215, 
225,  49  L.  Ed.  1023;  Kirtland  v.  Hotch- 
kiss,  100  U.  S.  491,  498,  25  L.  Ed.  553; 
Bonaparte  v.  Tax  Court,  104  U.  S.  592,  594, 
26  L.  Ed.  845;  State  Tax  on  Foreign-Held 
Bonds,  15  Wall.  300,  320,  21  L-  Ed.  179; 
Vaughan  v.  Northrup,  15  Pet.  1,  10  L.  Ed. 
639;  United  States  v.  Coxe,  18  How.  100, 
15  L.  Ed.  299;  Wyman  v.  Halstcad,  109 
U.  S.  654,  27  L.  Ed.  1068;  United  States 
V.  Borcherling.  185  U.  S.  223.  46  L.  Ed. 
884.      See   the    title   TAXATION. 

Debts  of  corporations. — This  rule  ap- 
plies to  debts  of  corporations.  State  Tax 
on  Foreign-Held  Bonds,  15  Wall.  300,320, 
21  L.  Ed.  179.  See  New  England  Ins.  Co. 
V.  Woodworth,  111  U.  S.  138.  146.  28  L. 
Ed.  379.  See  the  titles  CORPORA- 
TIONS;  TAXATION. 

60.  Credits  evidenced  by  bonds  or  notes. 
— Blackstone  v.  Miller.  188  U.  S.  189.  47 
L.  Ed.  439;  Metropolitan  Life  Ins.  Co.  ?'. 
New  Orleans,  205  U.  S.  395,  51  L.  Ed.  853. 
See  the  title  TAXATION. 


or     exemption 

V.    Tax    L'.iurt, 
Ed.    845.      See 


61.  Effect  of  taxation 
from  taxation. —  IJcnanarte 
104  U.  S.  592,  595,  26  L. 
the    title    TAXATION. 

62  Debts  due  from  United  States  gov- 
ernment.— Vauglian  v.  Xorllirup,  15  Pet. 
1.  10  L.  Ed.  639;  United  States  v.  Coxe, 
18  How.  100,  15  L.  Ed.  299;  Wyman  ?J. 
Halstead,  109  U.  S.  654,  27  L.  Ed.  1063; 
United  States  v.  Borcherling,  185  U.  S. 
223.  46  L.  Ed.  884.  See  the  titles  DOMI- 
CILE; EXECUTORS  AND  ADMINIS- 
TRATORS;  UNITED   STATES. 

The  administrator  of  a  creditor  of  the 
government  duly  appointed  in  the  state 
where  the  creditor  is  domiciled  at  the 
time  of  his  death,  has  full  authority  to  re- 
ceive payment  and  give  a  full  discharge  of 
the  debt  due  his  intestate  in  any  place 
where  the  government  may  choose  to  pay 
it.  whether  it  be  at  the  seat  of  govern- 
ment or  at  any  other  place  where  the 
public  funds  are  deposited;  and  moneys  so 
received  constitute  assets  under  that  ad- 
ministration, for  whioli  he  is  account- 
able to  the  proper  tribunals  of  the  state 
where  he  was  appointed.  United  States 
T-.  Borcherling.  185  U.  S.  223,  233,  46  L. 
Ed.  884;  United  States  v.  Coxe,  18  How. 
100,  15  L.  Ed.  299;  Wyman  v.  Halstea-J, 
109  U.  S.  654.  27  L.  Ed.  1068.  See  the 
titles  EXECUTORS  AND  ADMINIS- 
TRATORS; UNITED  STATES, 

63.  Situs  for  purpose  of  administration. 
—See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS. 
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VII.      Contracts. 

A.  General  Consideration. — Foreign  Contracts  Generally  Enforced. — 

Though  in  other  states  and  in  other  forums  it  may  be  a  matter  of  comity  merely, 
in  one  sense  of  the  word,  to  respect  and  enforce  foreign  contracts  and  their  obH- 
gations,  yet  courts  will  always  do  it  as  a  matter  of  right  whenever  the  contracts 
are  valid  at  home,  and  not  immoral  or  against  public  policy  elsewhere.*^^ 

Cases  Where  Foreign  Law  Affects  Local  Contracts. — There  are  only  two 
cases  where  contracts  of  American  citizens  are  affected  by  foreign  laws,  (1)  when 
they  reside  and  trade  in  a  foreign  country,  (2)  where  the  contract  plainly  referring 
to   a    foreign    country    for    its   execution,   adopts   and   recognizes   the   lex   loci.^^ 

B.  Lex  Loci  Contractus — 1.  Definition. — The  phrase  lex  loci  contractus 
is  used,  in  a  double  sense,  to  mean,  sometimes,  the  law  of  the  place  where  a  con- 
tract is  entered  into ;  sometimes  that  of  the  place  of  its  performance.  And  when 
it  is  employed  to  describe  the  law  of  the  seat  of  the  obligation,  it  is,  on  that  ac- 
count, confusing.^^  It  has  never  been  better  described  than  it  was  incidentally  by 
Mr.  Chief  Justice  Marshall,  where  he  defined  it  as  a  principle  of  universal  law — 
"The  principle  that  in  every  forum  a  contract  is  governed  by  the  law  with  a  view 
to  which  it  was  made."^'^ 

2.  Place  of  Making. — In  every  forum,  as  a  general  rule,  a  contract  is  gov- 
erned by  the  law  of  the  place  where  it  is  made.^^ 


Debts  due  from  United  States  govern- 
ment.— See  ante,  "Debts  Due  from  United 
States    Government,"    VI,    B,   2,   b. 

Payment  as  discharge. — See  the  title 
EXFXUTORS  AND  ADMINISTRA- 
TORS. 

64.  Enforcement  of  foreign  contract. — 
Cook  V.  Mofifat,  5  How.  295.  315.  12  L. 
Ed.  159:  Miller  v.  Hall,  1  Dall.  229,  1  L. 
Ed.  113;  Emory  v.  Grenough,  3  Dall.  36S, 
369,  1  L.  Ed.  640;  Bank  v.  Earle.  13  Pet. 
519.   10   L.   Ed.   274. 

65.  Foreign  laws  as  affecting  local  con- 
tracts.— ^Searight  v.  Calbraith,  4  Dall.  325, 
1  L.  Ed.  853.  See  the  title  FOREIGN 
LAWS. 

66.  Pritchard  v.  Norton,  106  U.  S.  124, 
136,   27   L.    Ed.    104. 

67.  Meaning  of  lex  loci  contractus. — 
Wayman  7'.  Southard,  10  Wheat.  1.  6  L. 
Ed.  253;  Pritchard  v.  Norton,  106  U.  S. 
124,  27  L.  Ed.  104;  Coghlan  v.  South  Caro- 
lina R.  Co.,  142  U.  S.  101,  35  L.  Ed.  951; 
Hall  V.  Cordell,  142  U.  S.  116,  35  L.  Ed. 
956;  Liverpool,  etc..  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  32  L.  Ed.  788; 
Lamar  v.  Micou,  114  U.  S.  218,  29  L.  Ed. 
94;  Pinney  v.  Nelson,  183  U.  S.  144.  148. 
46  L.   Ed.   125. 

68.  Contracts  governed  by  law  of  place 
of  making. — Coghlan  v.  South  Carolina 
R  Co.,  142  U.  S.  101,  109,  35  L.  Ed.  951; 
Hall.  V.  Cordell,  142  U.  S.  116,  120,  35  L. 
Ed.  956;  Connecticut,  etc.,  Ins.  Co.  v. 
Cushman,  108  U.  S.  51,  65,  27  L.  Ed.  648; 
Watts  V.  Camors,  115  U.  S.  353,  362,  29 
L.  Ed.  406;  Pritchard  v.  Norton,  106  U. 
S.  124,  27  L.  Ed.  104;  Conner  v.  Elliott, 
18  How.  591,  593.  15  L.  Ed.  497;  Wayman 
V.  Southard,  10  Wheat.  1,  46,  6  L.  Ed.  253; 
Bank  v.  Earle.  13  Pet.  519,  10  L.  Ed.  274; 
Lamar  v.  Micou,  114  U.  S.  218,  220,  29 
L.  Ed.  94;  London  Assurance  v.  Com- 
panhia    De    Moagens,   167   U.    S.    149,    161, 


42  L.  Ed.  113;  Boyle  v.  Zacharie,  6  Pet. 
348,  8  L.  Ed.  423;  Cox  v.  United  States,  6 
Pet.  172,  8  L.  Ed.  359;  Bell  v.  Bruen,  1 
How.  169,  11  L.  Ed.  89;  Bulkley  v.  Hon- 
old,  19  How.  390,  15  L.  Ed.  663;  Scudder 
V.  Union  Nat.  Bank.  91  U.  S.  406.  23  L. 
Ed.  245;  Call  v.  Palmer,  116  U.  S.  98,  29 
L.  Ed.  559;  Wilcox  v.  Hunt,  13  Pet.  378, 
379,  10  L.  Ed.  209;  Le  Roy  v.  Beard,  8 
How.  451,  12  L.  Ed.  1151;  Robinson  v. 
Campbell,  3  Wheat.  212,  4  L.  Ed.  372; 
Townsend  v.  Jemison,  9  How.  407,  13  L. 
Ed.  194;  United  States  v.  North  Carolina, 
136  U.  S.  211,  34  L.  Ed.  336;  Conframp  v. 
Bunel.  4  Dall.  419.  1  L.  Ed.  891;  Harrison 
V.  Sterry,  5  Cranch  289,  3  L.  Ed.  104;  De 
Wolf  V.  Johnson,  10  Wheat.  367,  6  L.  Ed. 
343;  The  Kensington,  183  U.  S.  263,  46 
L.  Ed.  190;  Mutual  Life  Ins.  Co.  v.  Hill, 
193  U.  S.  551,  554,  48  L.  Ed.  788;  Pinney 
V.  Nelson,  183  U.  S.  144,  148,  46  L.  Ed. 
125;  Davis  v.  Gray,  16  Wall.  203.  213.  11 
L.  Ed.  447;  Suydam  v.  Broadnax,  14  Pet. 
67,  10  L.  Ed.  357;  Liverpool,  etc.,  Steam 
Co.  V.  Phcenix  Ins.  Co.,  129  U.  S.  397.  447, 
32  L.  Ed.  788;  Brine  v.  Insurance  Co.,  96 
U.  S.  627,  637,  24  L.  Ed.  858;  Von  Hoff- 
man V.  City  of  Quincy.  4  Wall.  535,  18 
L.  Ed.  403;  Smith  v.  Union  Bank.  5  Pet. 
518.  8  L.  Ed.  212;  Ogden  v.  Saunders,  12 
Wheat.  213,  6  L.  Ed.  606;  Walker  v. 
Whitehead,  16  Wall.  314,  317,  21  L.  Ed. 
357;  Oscanyan  v.  Arms  Co.,  103  U.  S.  261, 
26  L.  Ed.  539;  Lanusse  v.  Barker,  3  Wheat. 
101,  4  L.  Ed.  343;  Cook  v.  Moffat,  5  How. 
295,  314,  12  L.  Ed.  159;  Buckner  ta  Finney, 
2  Pet.  586.  587,  7  L.  Ed.  528;  Dartmouth 
College  V.  Woodward.  4  Wheat.  518,  4  L. 
Ed.  629;  St.  Louis,  etc.,  R.  Co.  v.  Terra 
Haute,  etc.,  R.  Co.,  145  U.  S.  393,  36  L. 
Ed.  748;  United  States  Mortgage  Co.  v. 
Sperry,  138  U.  S.  313,  34  L.  Ed.  969; 
Cromwell  v.  Sac  County.  96  U.  S.  51,  24 
L.   Ed.   681;  Junction  R.   Co.  v.   Bank,   12 
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3.  Place  of  Performance — a.  In  GenerzX. — Although  the  general  rule  is  that 
the  law  of  the  place  where  the  contract  is  made  governs  the  contract."'-*  the  gen- 
eral principle  in  relation  to  contracts  made  at  one  place,  to  be  executed  at  another, 
is  well  settled ;  they  are  to  be  governed  by  the  laws  of  the  place  of  performance.'® 
And  matters  connected  with  its  performance  are  regulated  by  the  law  prevailing 
at  the  place  of  performance.'^^ 


Wall.  226,  20  L.  Ed.  385;  Miller  v.  Tiffany. 
1  Wall.  298,  17  L.  Ed.  540;  Scudder  v. 
Union  Nat.  Bank.  91  U.  S.  406,  411,  23  L. 
Ed.  245;  Scott  v.  Sandford,  19  How. 
393,  493,  15  L.  Ed.  691;  Slacum  v.  Pomery, 
6  Cranch  221,  3  L.  Ed.  205;  Cox  7\  United 
States,  6  Pet.  172,  8  L.  Ed.  359;  Duncan  v. 
United  States,  7  Pet.  435,  8  L.  Ed.  739; 
United  States  Bank  v.  Donnally,  8  Pci. 
361,  S  L.  Ed.  974;  .Andrews  v.  Pond,  13 
Pet.  65,  10  L.  Ed.  61,  dissenting  opinion 
of  Thompson.  J.,  in  Ogden  v.  Saunders, 
12  Wheat.  213,  6  L.  Ed.  606;  Edwards  v. 
Kearzey,  96  U.  S.  595,  24  L.  Ed.  793; 
Seibert  v.  Lewis,  122  U.  S.  284,  294,  30  L. 
Ed.  1161;  Nathan  v.  Louisiana,  8  How.  72. 
81,   12    L.    Ed.   992. 

The  general  rule,  established  ex  com- 
itate et  jure  gentium,  is  that  the  place 
where  the  contract  is  made,  and  not 
where  the  action  is  brought,  is  to  be  con- 
sidered in  expounding  and  enforcing  the 
contract.  Liverpool,  etc..  Steam  Co.  v. 
Phenix  Ins.  Co..  29  U.  S.  397,  447,  32  L. 
Ed.  788;  Cox  v.  United  States,  6  Pet.  172, 
8  L.  Ed.  359;  Duncan  v.  United  States,  7 
Pet.  435,  8  L.  Ed.  739.  See  Bell  v. 
Bruen,  1  How,  169,  11  L.  Ed.  89;  Andrews 
V.  Pond,  13  Pet.  65,  10  L.  Ed.  61. 

It  is  settled  that  the  laws  which  sub- 
sist at  the  time  and  place  of  the  making 
of  a  contract  enter  into  and  form  a  part 
of  it,  as  if  they  were  expressly  referred 
to  or  incorporated  in  its  terms.  This 
principle  embraces  alike  those  which  af- 
fect is  validity  construction,  discharge, 
and  enforcement.  Von  Hoffman  7'.  City 
of  Quincy,  4  Wall.  535,  551,  18  L.  Ed. 
403. 

Illustrations. — See  the  snecific  sections 
of  this   title   involving   particular   subjects. 

69.  Contracts  governed  by  law  r-{  place 
of  making — See  ante,  "'Place  of  Making," 
VIT,    B,   2. 

70.  Contracts  made  at  one  place  to  be 
executed  at  another  governed  by  lex  loci 
solutionis. — Andrews  i'.  Pond.  13  Pet.  65, 
10  L.  Ed.  61;  Coghlan  v.  South  Carolina 
R.  Co.,  142  U.  S.  101,  in.  35  L.  Ed.  951; 
Musson  V.  Lake,  4  How.  262.  277,  11  L. 
Ed.  967;  Brabston  v.  Gibson,  9  How.  263, 
277,  13  L.  Ed.  131  :  Miller  t'.  Tiffany.  1  Wail. 
298,  17  L.  Ed.  540;  Conk  v.  Moffat,  5  How. 
295,  307,  12  L.  Ed.  159;  London  Assurance 
V.  Companhia  De  Moagens,  167  U.  S.  149, 
161,  42  L.  Ed.  113;  Hall  <-.  Cordell,  142  U. 
S.  116,  120,  35  L.  Ed.  956;  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  411,  23  L. 
Ed.  245;  Washington,  etc..  Bank  v.  Hume, 
128  U.  S.  195,  32  L.  Ed.  370;  Mutual  Life 
Ins.  Co.  V.  Phinney,  178  U.  S.  327,  338,  14 
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L.  Ed.  1088;  Conner  v.  Elliott.  18  How. 
591,  593,  15  L.  Ed.  497;  Bedford  c'.  East- 
ern Building,  etc..  Ass'n,  181  U.  S.  227, 
242,  45  L.  Ed.  834;  Supervisors  v.  Gal- 
braith,  99  U.  S.  214,  218,  25  L.  Ed.  410; 
Pritchard  v.  Norton,  106  U.  S.  124,  27  L. 
Ed.  104;  Lamar  v.  Micou,  114  U.  S.  218, 
220.  29  L.  Ed.  94;  Cox  v.  United  States, 
6  Pet.  172,  8  L.  Ed.  359;  Duncan  tv  L'nitcd 
States,  7  Pet.  435,  8  L.  Ed.  739;  Boyle  ta 
Zacharie,  6  Pet.  348.  8  L.  Ed.  423;  Xatnan 
V.  Louisiana,  8  How.  72,  81,  12  L.  Ed.  992; 
Walker  v.  Whitehead,  16  Wall.  314,  317, 
21  L.  Ed.  357;  Bell  -'.  Bruen.  1  How.  169, 
11  L.  Ed.  89;  United  States  Bank  v. 
Daniel,  12  Pet.  32.  54,  9  L.  Ed.  989;  Bulk- 
ley  V.  Honold,  19  How.  390.  15  L.  Ed. 
663;  Tullock  v.  Mulvane.  184  U.  S.  497. 
46  L.  Ed.  657;  Ottawa  v.  National  Bank, 
105  U.  S.  342,  346,  26  L.  Ed.  1127;  Ellis 
V.  Taylor,  1  How  197,  11  L.  Ed.  100; 
Strother  v.  Lucas.  12  Pet.  410,  9  L.  Ed. 
1137;  Renncr  v.  Bank  of  Columbia.  9 
Wheat.  581,  6  L.  Ed.  166;  Peyton  t-. 
Heinekin,  131  U.  S.,  appx  ci,  20  L.  Ed. 
679;  Radford  v.  Craig,  5  Cranch  289.  3  I^. 
Ed.  104;  Musson  v.  Lake,  4  How.  262,  27S, 
11  L.  Ed.  967;  Edwards  v.  Kcarzev,  96  U. 
S.  595,  607,  24  L.  Ed.  793;  Seibert  v.  Lewis, 
122  U.  S.  284,  294,  30  L.  Eil.  1161;  Lanusse 
V.  Barker,  3  Wheat.  101.  4  L.  Ed.  343.  dis- 
senting opinion  of  Thomjison,  J.,  in  Ogden 
V.  Saunders,  12  Wheat.  213,  6  L.  Ed.  606, 
dissenting  opinion  of  Harlan,  J.,  in  Can- 
ada Southern  R.  Co.  r.  Gebhard,  109  U. 
S.    527,    545,   27    L.    Ed.    1020. 

Generally  speaking,  the  law  of  the  place 
where  the  contract  is  to  be  performed  is 
the  law  which  governs  as  to  its  validity 
and  interpretation.  London  Assurance  v. 
Companhia  De  Moagens.  167  U.  S.  149. 
160,  42   L.    Ed.  113. 

All  contracts  between  private  parties 
are  made  with  reference  to  the  law  of  th" 
place  wliere  they  are  to  be  performed. 
Brine  7'.  Insurance  Co.,  96  U.  S.  627.  6.!T, 
24    L.    Ed.    858. 

It  is  settled  that  the  laws  which  subsist 
at  the  time  and  place  where  a  contract  is 
to  be  performed,  enter  into  and  form  a 
part  of  it,  as  if  they  were  expressly  re- 
ferred to  or  incorporated  in  its  terms. 
This  principle  embraces  alike  those  which 
affect  its  validity,  construction,  discharge, 
and  enforcement.  Von  Hoffman  t'.  C'ty 
of  Quincy.  4  Wall.  535.  551.  18  L.  Ed. 
403. 

71.  Matters  connected  with  perform- 
ance.— Scudder  r.  l'ni<ui  Xat  r.:iiil<,  91 
U.  S,  lOfK  •>:!  [.  l-.d  24.-.;  Walker  ,-  White- 
head.   16    Wall     314.    317.    21    L.    Ed.    357; 
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b.  Reason  for  Ride. — All  contracts  are  to  be  governed  by  the  law  of  the  place 
where  they  are  to  be  performed  ;  the  rule  is  adopted,  for  the  purpose  of  carrying 
into  effect  the  intention  and  understanding  of  the  parties/ - 

c.  Manner  of  Proi'ing. — All  contracts  are  to  be  governed  by  the  law  of 
the  place  where  they  arc  to  l)e  performed;  and  this  law  may  be.  and  usually  is, 
proved  as  matter  of  fact.'-' 

d.  Presumption  as  to  Place  of  Pcrforwancc. — It  will  be  presumed  that  the  con- 
tract is  to  be  performed  at  the  place  where  it  is  made,  and  to  be  governed  by  its 
laws,  there  being  nothing  in  its  terms,  or  in  the  explanatory  circumstances  of  its 
execution,  inconsistent  with  that  intention,'^'*  and  the  burden  of  proof  rests  on  the 
party  asserting  the  contrary. "•''  As  the  foregoing  rule  that  a  contract  is  to  be  per- 
formed at  the  place  of  making 'rests  upon  the  presumption  that  the  obligor  has 
voluntarily  submitted  himself  to  a  particular  local  law,  that  presumption  may  be 
rebutted,  either  by  an  express  declaration  to  the  contrary,  or  by  the  fact  that  the 
obligation  is  illegal  by  that  particular  law,  th.ough  legal  by  another.  The  parties 
cannot  be  presumed  to  have  contemplated  a  law  which  would  defeat  their  engage- 
ments.'^ 

C.  Agreement  of  Parties  as  to  Place  of  Contract. — The  parties  to  a  con- 
tract may  expressly  agree  as  to  what  laws  shal'  govern  the  contract.'^" 


Pritchard  v.  Norton.  lOG  I J  S  I'M.  27  L- 
Ed.  104;  Cogblan  v.  South  Carolina  \i. 
Co.,  142  U.  S.  101,  3.5  L.  Ed.  9.51;  Hall  v. 
Cordell,  142  U.  S.  116,  120,  :J5  L.  Ed.  <.)5«; 
London  Assurance  v.  Companhia  De 
Moagens.  167  U.   S.   149,  42  L.    Ed.    li:5 

72.  Reason  for  rule. — Renner  v.  Bank 
of  Columbia,  9  Wheat.  581,  588.  6  L.  Ed. 
166;  Strother  v.  Lucas,  12  Pet.  410,  9  L. 
Ed.    1137. 

73.  Manner  of  proving. — Strother  v. 
Lucas,  2  Pet.  410,  437,  9  L.  Ed.  1137;  Ren- 
ner  v.  Bank  of  Columbia.  9  Wheat.  5Sl. 
6   L.    Ed.    166. 

74.  Presumption  as  to  place  of  per- 
formance.— Pritchard  z'.  Norton,  106  U. 
S.  124,  137,  27  L.  Ed.  104;  Liverpool,  etc.. 
Steam  Co.  v.  Phenix  Ins.  Co..  129  U.  S. 
397,  448,  32  L-  Ed.  788;  Coghlan  v.  South 
Carolina  R.  Co..  142  U.  S.  101,  109.  35  L- 
Ed.  951;  Mutual  Life  Ins.  Co.  v.  Cohen, 
179    U.    S.    262.    265,    45    L.    Ed.    181. 

75.  Burden  of  proof. — Mutual  Life  Ins. 
Co.  V.  Cohen,  179  U.  S.  262,  265,  45  L. 
Ed.  181;  Pritchard  v.  Norton,  106  U.  3. 
124,  137.  27   L.    Ed.   104. 

76.  Rebutting  presumption. — Pritchard 
V.  Norton.  lOG  U.  S.  124,  127.  27  L  Ed. 
104. 

77.  Express  agreement  as  to  laws  gov- 
erning contract. — Cox  v.  United  States,  o 
Pet.  172,  8  L.  Ed.  359;  Scudder  v.  Union 
Nat.  Bank.  91  U.  S.  406.  23  L.  Ed.  245; 
Pritchard  v.  Norton.  106  U.  S.  124,  27  L. 
Ed.  104;  Lamar  v.  Micou,  114  U.  S.  21,8, 
29  L.  Ed.  94;  Watts  v.  Camors,  115  U.  S. 
353,  362.  29  L.  Ed.  406;  Liverpool,  etc., 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
397,  453,  32  L.  Ed.  788;  Mutual  Life  Ins. 
Co.  V.  Hill,  193  U.  S.  551,  554,  48  L.  Ed. 
788;  De  Wolf  v.  Johnson,  10  Wheat.  367, 
6  L.  Ed.  343;  Oeden  v.  Saunders,  12 
Wheat.  213,  6  L.  Ed.  GOG;  Searight  v.  Cal- 
braith,  4  Dall.  325.  1  L.  Ed.  853;  London 
Assurance  v.  Companhia  De  Moagens,  167 
U.  S.  149.  42  L.  Ed.  113;  Coghlan  v.  South 


Carolina  R.  Co.,  142  U.  S.  101,  110,  35  L. 
Ed.  951;  Wavman  v.  Southard,  10  Wheat. 
1,  48,  6  L.  Ed.  253;  Hall  v.  Cordell.  142 
U.  S.  116,  120,  35  L.  Ed.  956;  Duncan  v. 
United  States,  7  Pet.  435,  8  L.  Ed.  739; 
Oscanyan  v.  Arms  Co..  103  U.  S.  261,  26 
L.  Ed.  539;  Cook  v.  Moffat,  5  How.  295. 
314,  12  L.  Ed.  159;  Pinney  v.  Nelson,  183 
U  S.  144,  148.  46  L.  Ed.  125;  United  States 
V.  North  Carolina,  136  U.  S.  211,  34  L. 
Ed  336.  See  ante,  "In  General,"  VII, 
B,   3,  a. 

The  mere  fact  that  a  citizen  may  be 
within  the  limits  of  a  particular  state  does 
not  prevent  him  inak'ng  a  contract  out- 
side its  limits,  while  he  himself  remains 
within  it.  governable  by  the  laws  of  the 
state  where  made.  Alyeyer  v.  Lou'  ''ana, 
165  U.  S.  578,  592,  41  L.  Ed.  832;  Tilden 
V.  Blair,  21  Wall.  241,  22  L.  Ed.  632.  See 
the  titles  CONSTITUTIONAL  LAW; 
CONTRACTS:  FOREIGN  CORPORA- 
TIONS;  INSURANCE. 

It  is  not  unusual  for  the  place  to  which 
the  parties  look  for  fulfilling  their  duties 
to  be  not  only  different  from  the  place  of 
making  the  contract,  but  for  the  parties 
to  regard  other  laws  and  other  courts, 
applying  to  the  place  of  performance,  as 
controlling  and  as  having  jurisdiction 
over  it.  New  Jersev  Steam  Nav.  Co.  :'. 
Merchants'  Bank,  6  How.  344,  347,  421,  12  L 
Ed.  465;  United  States  Bank  v.  Donnally, 
8  Pet.  361,  8  L.  Ed.  974;  Wilcox  v.  Hunt, 
13  Pet.  378,  10  L.  Ed.  209;  Bell  V.  Bruen. 
1   How.   169,   11    L.    Ed.   89. 

Parties  contracting  outside  of  a  state 
may  by  agreement  incorporate  into  the 
contract  the  laws  of  that  state  and  make 
its  provisions  controlling  upon  both  par- 
ties, provided  such  provisions  do  not  con- 
flict with  the  law  or  public  policy  of  the 
state  in  which  the  contract  is  made. 
Equitable  Life  Assurance  Society  v.  Cle- 
ments, 140  U.  S.  226,  232,  35  L.  Ed.  497; 
Mutual   Life  Ins.  Co.  v.  Cohen,  179  U.  S. 
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D.  Place  of  Performance. — v^cc  ante,  "Place  of  Performance."  \'IT.  R,  3. 

E.  Nature,  Validity,  Obligation,  Interpretation,  Effect  and  Enforce- 
ment.—  Unless  the  contracting  parties  clearly  appear  to  have  had  some  other  law 
in  view,"^  the  place  of  making,''-^  or  of  performance.'*"  will  govern  the  validity,*^ 


262,  45  L.  Ed  181,  Mutual  Life  Ins.  Co.  v. 
Hill,  19:5  U  vS  5:,  1.  .->.54,  4,s  L  Ed  788.  See 
Mutual  Life  Ins.  Co.  v.  Phinney,  178  U. 
S.  327,  44  L  I'-fl.  loss  S'c  the  title 
FOREIGN   CORPORATION'S 

In  determining  the  effect  of  such  a  stip- 
ulati'->n  it  nuist  br  borne  in  mind  that  the 
applicability  of  other  laws  than  those  of 
the  state  of  the  place  of  contract  is  a 
matter  of  agreement,  and  tliat  the  agree- 
ment may  select  laws  and  also  liinit  the 
extent  of  their  applicability  The  ease  is 
precisely  like  one  in  which  the  parties 
without  mentioning  laws  or  state,  stipu- 
late that  the  contract  shall  be  determined 
in  accordance  with  certain  specified  rules. 
Mutual  Life  Ins  Co.  i<  Hill.  19:5  U  S. 
.551,    554,    48    L.    Ed.    788. 

Evidence. — That  the  ])artics  have  some 
other  law  in  view  and  contract  with  refer- 
ence to  it,  is  shown  by  an  express  dec- 
laration to  that  efifect.  In  the  absence  of 
such  declaration  it  may  be  disclosed  by 
the  terms  of  the  contract  and  the  purpose 
with  which  it  is  entered  into.  Pinney  7J. 
Nelson,  183  U    S    144,  147,  46  L.  Ed.  125. 

When  two  parties  enter  mto  a  contract, 
and  make  it  determinable  by  the  law  of 
another  state,  it  is  conclusively  presumed 
that  each  of  them  knows  the  law  in  re- 
spect to  winch  they  make  tlie  contract. 
There  is  no  presumption  of  ignorance  on 
the  one  side  and  knowledge  on  the  other. 
Mutual  Life  Ins.  Co.  v.  Phinney.  178  U. 
S.  327,  341,  342,  44  L.  Ed.  1088.  See  Pin- 
ney V.  Nelson,  183  U.  S.  144.  148.  46  L. 
Ed  125;  Grover,  etc.,  Sewing  Mach.  Co. 
V.  RadclifFe,  137  U.  S.  287,  34  L.  Ed.  670. 

Questions  for  jury. — The  question 
whether  a  contract  plainly  referring  to  a 
foreign  country  for  its  execution  adopts 
and  enforces  the  lex  loci,  is  a  question  of 
fact  for  the  jury.  Searight  v.  Calbraith, 
4  Dall.  325,  1  L.  Ed.  853.  See  post,  "Dis- 
charge of  Contracts,"  VII,  H.  See,  also, 
the  title  QUESTIONS  OF  LAW  AND 
FACT. 

Right  of  foreign  corporation  to  stipu- 
late as  to  laws  governing. — See  the  title 
FOREIGN   CORPORATIONS. 

78.  Parties  contracting  with  some  other 
law  in  view. — See  ante.  ".Agreement  of 
Parties  as  to   Place  of  Contract."  VII,   C. 

79.  Place  of  making. — See  ante,  "Place 
of   Making."   VII,   B.   2. 

80.  Place  of  performance. — See  ante, 
"Place   of   Performance,"  VII,  B,   3. 

81.  Validity. — United  States  Bank  v. 
Donnallv.  8  Pet.  361,  8  L.  Ed.  974;  Scud- 
der  V.  Union  Nat.  Bank,  91  U.  S.  406,  23 
L.  Ed.  245;  Cox  v.  United  States,  6  Pet. 
172.  8  L.  Ed.  359;  Pritchard  v.  Norton, 
106  U.  S.  124,  27  L.  Ed.  104;  Lamar  v. 
Micou.  114  U.  S.  218,  29  L.  Ed.  94;  Watts 


V.  Caniors,  115  U  S.  353,  29  L.  Ed.  406; 
Wilcox  V.  Hunt,  13  Pet.  378,  10  L.  Ed. 
209;  Liverpool,  etc.,  Steam  Co.  v.  Phenix 
Ins  Co..  129  U  S.  397,  32  L.  Ed.  7S.-?; 
Washington,  etc..  Bank  v.  Hume,  128  U. 
S.  195.  32  L.  Ed.  370;  Mutual  Life  Ins. 
Co.  V.  Phinney,  178  U.  S.  327,  44  L.  Ed. 
1088;  Ogden  V.  Saunders,  12  Wheat.  213, 
6  L.  Ed.  606;  United  States  v.  North 
Carolina.  136  U  S.  211,  34  L.  Ed.  336; 
Brine  v.  Insurance  Co.,  96  U.  S.  627  637, 
•M  L  Ed.  858;  Von  Hoffman  v.  City  of 
Qiiincy,  4  Wall.  535.  18  L.  Ed.  403; 
Walker  v.  Whitehead,  16  Wall.  314,  317, 
21  L.  Ed.  357;  London  .'\ssurance  v.  Com- 
I)anhia  De  Moagens.  167  U.  S.  149,  160,  12 
L.  Ed.  113;  Suydam  z'.  Broadnax.  14  Pet. 
67,  10  L.  Ed.  357;  Andrews  v.  Pond,  13 
Pet  65,  78,  10  L.  Ed.  61;  Miller  v.  Tiffanv, 
1  Wall.  298,  17  L.  Ed.  540;  Barnitz  u. 
Beverly.  163  U.  S.  118,  126,  41  L.  Ed.  93; 
The  Kensington,  183  U.  S.  263,  46  L.  Ed. 
190;  Oscanyan  v.  Arms  Co.,  103  U.  S. 
261,  26  L.  Ed.  539;  Cook  v.  MofTat.  5  How. 
295,  317.  12  L.  Ed.  159;  St.  Louis,  etc..  R. 
Co.  V.  Terre  Haute,  etc.,  R.  Co.,  145  U. 
S.  393,  36  L.  Ed.  748,  dissenting  opinion 
of  Harlan.  J.,  in  Canada  Southern  R.  Co. 
;•.  Gebhard,  109  U.  S  527,  545,  27  L.  Ed. 
1020,  dissenting  opinion  of  Thompson,  J., 
in  Ogden  v.  Saunders,  12  Wheat,  213,  6 
L.  F.d.  606.  See  the  title  ILLEGAL 
CONTRACTS. 

The  validity  of  the  contract  is  de- 
termined by  the  law  of  the  place  where  it 
is  entered  into.  Whether  void  or  valid 
there,  it  is  so  everywhere.  .Andrews  v. 
Pond.  13  Pet.  65,  78,  10  L.  Ed.  61;  Miller 
V.  Tiffany,  1  Wall.  298.  17  L.  Ed.  540;  Wil- 
cox V.  Hunt.  13  Pet.  378.  10  L.  Ed.  209; 
United  States  Bank  -•.  Donnally.  8  Pet. 
361,  8  L.  Ed.  974;  Suydam  ?■.  Broadnax, 
14  Pet.  67,  10  L.  Ed.  357;  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539; 
Scudder  v.  Union  Nat.  Bank.  91  U.  S.  406, 
412,  23   L.    Ed.   245. 

A  contract  valid  when  and  where  made 
is  valid  everywhere,  with  certain  quali- 
fications Osborn  v.  Nicholson,  13  Wall. 
654.  20  L.  Ed.  689;  Oscanvan  v.  .Arms  Co., 
103  U.  S.  261,  26  L.  Ed.  539;  Cook  v.  Mof- 
fat. 5  How.  295,  315,  12   L.   Ed.   159. 

Judge  Story  says:  "The  rule  is  founded 
not  merely  on  the  convenience,  but  on  the 
necessity  of  nations;  for  otherwise  't 
would  be  impracticable  for  them  to  carry 
on  an  extensive  intercourse  and  com- 
merce with  eacli  other."  Osborn  v.  Nichol- 
son.   13   Wall.   654,   656.   20    L.    Ed.    689. 

The  .ereneral  rule  undoubtedly  is  that 
the  validity  of  a  contract  is  to  be  decided 
by  the  law  of  the  place  where  it  is  made 
unless  it  is  to  be  performed  in  another 
country;  but  to  this,  as  to  all  general 
rules,  there  are   exceptions.     Oscanyan  v. 
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nature,®^  obligation,^-''  effect.^'*  enforcement,^''^  and  interpretation^*'  of  a  contract. 

Arms  Co.,  103  U.  S.  261.  277,  26  L.  Ed. 
539. 

Formalities. — See  post,  "In  General." 
VII.  G.  1. 

Writing. — See  post,  "Necessity  for 
Writing."   VII,   G,  3. 

82.  Nature. — United  States  Bank  v. 
Donnallv,  8  Pet.  361.  8  L.  Ed.  974;  Scud- 
der  T.  Union  Nat.  Bank,  91  U.  S.  406,  23 
L.  Ed.  245;  Cox  v.  United  States.  6  Pet. 
172,  8  L.  Ed.  359;  Pritchard  v.  Norton, 
106  U.  S.  124,  27  L.  Ed.  104;  Lamar  v. 
Micou,  114  U.  S.  218,  29  L.  Ed.  94;  Watts 
V.  Camors,  115  U.  S.  353,  362,  29  L.  Ed- 
406;  Liverpool,  etc..  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  32  L.  Ed.  788; 
Pinney  v.  Nelson,  183  U.  S.  144,  147,  46 
L.  Ed.  125;  London  Assurance  v.  Com- 
panhia  De  Moagens.  167  U.  S.  149,  160, 
42  L.  Ed.  113;  Coghlan  v.  South  Carolina 
R.  Co.,  142  U.  S.  101,  110.  35  L.  Ed.  961; 
United  States  v.  North  Carolina,  136  U. 
S.  211,  34  L.  Ed.  336;  Andrews  v.  Pond, 
13  Pet.  65.  10  L.  Ed.  61;  Cook  v.  Moflfat, 
5  How.  295,  307.  12  L.  Ed.  159,  dissenting 
opinion  of  Harlan,  J.,  in  Canada  Southern 
R.  Co.  V.  Gebhard.  109  U.  S.  527,  545,  27 
L.  Ed.  1020,  dissenting  opinion  of  Thomp- 
son, J.,  in  Ogden  v.  Saunders,  12  Wheat. 
213,  6  L.  Ed.  606;  Nathan  v.  Louisiana,  8 
How.  72,   81,   12   L.   Ed.   992. 

83.  Obligation. — Townsend  z'.  Jamison, 
9  How.  407,  413,  13  L.  Ed.  194;  Mutual 
Life  Ins.  Co.  v.  Hill,  193  U.  S.  551,  554, 
48  L.  Ed.  788;  De  Wolf  v.  Johnson,  10 
Wheat.  367.  6  L.  Ed.  343;  Ogden  v. 
Saunders,  12  Wheat.  213,  6  L.  Ed.  606; 
London  Assurance  v.  Companhia  De 
Moagens,  167  U.  S.  149,  160.  42  L.  Ed. 
113;  Dartmouth  College  v.  Woodward,  4 
Wheat.  518.  4  L.  Ed.  629;  Pinney  v.  Nel- 
son. 183  U.  S.  144.  147.  46  L.  Ed.  12-); 
Connecticut,  etc.,  Ins.  Co.  v.  Cushman,  108 
U.  S.  51,  65.  27  L.  Ed.  648;  Robinson  v. 
Campbell,  3  Wheat.  212,  4  L.  Ed.  372;  Le 
Roy  V.  Beard,  8  How.  451,  12  L.  Ed.  1151; 
Pritchard  v.  Norton,  106  U.  S.  124.  133, 
27  L  Ed.  104;  Liverpool,  etc.,  Steam  Co. 
V.  Phenix  Ins.  Co.,  129  U.  S.  397,  32  L. 
Ed.  788;  Coghlan  v.  South  Carolina  R. 
Co.,  142  U.  S.  101,  110.  35  L.  Ed.  951; 
Cook  V.  Moflfatt,  5  How.  295,  315,  12  L. 
Ed.  159;  Andrews  v.  Pond,  13  Pet.  65,  10 
L.  Ed.  61;  Bronson  v.  Kinzie.  1  How.  311, 
11  L.  Ed.  143;  dissenting  opinion  of  Har- 
lan J.,  in  Canada  Southern  R.  Co.  v.  Geb- 
hard,  109  U.    S.   527.   545,  27  L.   Ed.   1020. 

As  to  impairment  of  the  obligation  of 
a  contract,  see  the  title  IMP-KIRMENT 
OF    OBLIGATION    OF    CONTR.\CTS. 

84.  Effect. — Brine  v.  Insurance  Co.,  96 
U.  S.  627,  637,  24  L.  Ed.  858;  Barnitz  v. 
Beverly.  163  U.  S.  118,  126,  41  L.  Ed.  93; 
United  States  Bank  v.  Daniel,  12  Pet.  32, 
54,  55,  9  L.  Ed.  989;  Bell  v.  Bruen,  1  How. 
169,  11  L.  Ed.  89;  London  .Assurance  v. 
Companhia   De    Moagens,    167    U.    S.    149, 


161,    42    L.    Ed.    113;   Nathan  v.   Louisiana, 
8  How.  72,  81,  12   L.  Ed.  992. 

85.  Enforcement.  —  Von  Hoffman  v. 
City  of  Quincy,  4  Wall.  535,  18  L.  Ed. 
403;  Walker  f.  Whitehead.  16  Wall.  314, 
317,  21  L.  Ed.  357;  Cox  v.  United  States, 
6  Pet.  172,  8  L.  Ed.  359;  Duncan  z/.  United 
States,  7  Pet.  435,  8  L.  Ed.  739;  Mills  v. 
Dow,  133  U.  S.  423.  431,  33  L.  Ed.  717. 
But  compare  Pritchard  v.  Norton,  106  U. 
S.  124,  134,  27  L.  Ed.  104,  impliedly  holding 
that  the  enforcement  of  a  contract  is  a 
question  of  remedy,  and  hence  governed 
by  the  lex  fori.  See  post,  "Necessity  for 
Writing."  VII,   G.  3. 

86.  Interpretation. — United  States  Bank 
V.  Donnallv.  8  Pet.  361,  S  L.  Ed.  974; 
Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406, 
23  L.  Ed.  245;  Cox  v.  United  States,  6 
Pet.  172,  8  L.  Ed.  359;  Pritchard  v.  Nor- 
ton, 106  U.  S.  124,  27  L.  Ed.  104;  Lamar 
V.  Micou.  114  U.  S.  218,  29  L.  Ed.  94; 
Watts  V.  Camors,  115  U.  S.  353,  362,  29 
L.  Ed.  406;  London  Assurance  v.  Com- 
panhia De  Moagens,  167  U.  S.  149.  160, 
42  L.  Ed.  113;  Wilcox  v.  Hunt,  13  Pet. 
378,  379,  10  L.  Ed.  209;  United  States  v. 
North  Carolina,  136  U.  S.  211,  34  L.  Ed. 
336;  Liverpool,  etc..  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397.  32  L.  Ed.  788; 
Harrison  v.  Sterry,  5  Cranch  289,  3  L. 
Ed.  104;  Smith  v.  Union  Bank,  5  Pet.  518, 
8  L.  Ed.  212;  Ogden  v.  Saunders.  12 
Wheat.  213,  6  L.  Ed.  606;  Pinney  v.  Nel- 
son, 183  U.  S.  144,  147,  46  L.  Ed.  125; 
Washington,  etc.,  Bank  v.  Hume,  128  U. 
S.  195,  32  L.  Ed.  370;  Mutual  Life  In.s. 
Co.  V.  Phinney.  178  U.  S.  327,  44  L.  Ed. 
1088;  Bank  v.  Earle,  13  Pet.  519,  10  L. 
Ed.  274;  Cox  i\  United  States,  6  Pet.  172, 
200.  8  L.  Ed.  359;  Bell  v.  Bruen.  1  ?Iow. 
169,  11  L.  Ed.  89;  Ottawa  v.  National 
Bank,  105  U.  S.  342,  346,  26  L.  Ed.  1127; 
Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S. 
551.  554.  48  L  Ed.  788;  De  Wolf  v.  John- 
son, 10  Wheat.  367,  6  L.  Ed.  343;  Coghlan 
V.  South  Carolina  R.  Co.,  142  U.  S.  101,  110, 
35  L.  Ed.  951;  Duncan  v.  United  States. 
7  Pet.  435,  8  L.  Ed.  739;  Cook  7'.  Moffat, 
5  How.  295,  307,  12  L.  Ed.  159,  dissenting 
opinion  of  Harlan,  J.,  in  Canada  Southern 
R.  Co.  V.  Gebhard,  109  U.  S.  527,  545,  27 
L.  Ed.  1020;  Brine  v.  Insurance  Co.,  96 
U.  S.  627,  637,  24  L.  Ed.  858;  Von  Hoflf- 
man  v.  City  of  Quincy,  4  Wall.  535.  18  L. 
Ed.  403;  Ogden  v.  Saunders,  12  Wheat. 
213.  6  L.  Ed.  606;  Walker  v.  Whitehead, 
16  Wall.  314,  317,  21  L.  Ed.  357;  Dart- 
mouth College  V.  Woodward.  4  Wheat. 
518,  4  L.  Ed.  629;  Barnitz  v.  Beverly,  163 
U.  S.  118,  126.  41  L.  Ed.  93;  United  States 
Bank  v.  Daniel,  12  Pet.  32.  54,  9  L.  Ed. 
989-  Bell  7'.  Bruen.  1  How.  169,  11  L.  Ed. 
89  See  the  title  INTERPRET.^TION 
AND   CONSTRUCTION. 

Illustr2tir>ns. — Where  the  subject  mat- 
ter of  an  instrument  of  October  23,  1878, 
was   in   Massachusetts,  and  the  defendant 
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r.  Execution. — Matters  bearing  upon  the  execution  of  a  contract  are  deter- 
mined by  tlie  law  of  the  place  where  it  is  made.^" 

G.  Validity — 1.  Ix  General. — Statement  of  General  Rule. — The  general 
rule  has  been  previously  stated. ^^ 

Formalities. — The  place  of  making  the  contract  governs  as  to  the  formalities 
necessary  to  the  validity  of  the  contract. ^^ 

2.  Presumption  in  Favor  of  \'alidity. — The  presumption  is  in  favor  of  the' 
validity  of  a  contract,  and  hence  where  a  contract  is  valid  by  the  laws  of  one  place" 
and  invalid  by  the  laws  of  another,  where  there  is  doubt  as  to  the  place  of  per- 
formance, the  contract  will  be  presumed  to  be  governed  by  the  laws  of  the  placed 
where  it  is  valid. ®^ 

3.  Necessity  eor  Writing. — Whether  a  contract  shall  be  in  writing,  or  may 
be  made  by  parol,  is  a  formality  to  be  determined  by  the  law  of  the  place  where  it  is 
made.  If  valid  there,  the  contract  is  binding,  although  the  law  of  the  place  of  per- 
formance may  require  the  contract  to  be  in  writing.^^  A  contract,  valid  by  the 
laws  of  the  place  where  it  is  made,  although  not  in  writing,  will  not  be  enforced 
in  the  courts  of  a  country  where  the  statute  of  frauds  prevails,  unless  it  is  put  in 
writing.^2  ^y^\_  where  the  law  of  the  forura  and  that  of  the  place  of  the  execution 
of  the  contract  coincide,  the  contract  will  be  enforced  although  required  to  be  in 
writing  by  the  law  of  the  place  of  performance.^^ 

4.  Contracts  in  Contravention  of  Laws  or  Policy  of  Forum. — Con- 
tracts permissible  by  other  countries  are  not  enforceable  in  our  courts,  if  they  con- 


was  a  resident  there,  and  the  contract  was 
made  there,  and  the  suit  was  brought 
there,  the  law  of  that  state  is  to  govern 
in  expounding  and  enforcing  the  contract. 
Mills  V.  Dow,  133  U.  S.  423,  431.  33  L. 
Ed.  717.  See  the  title  INTERPRETA- 
TION AND   CONSTRUCTION. 

Interpretation  of  insurance  contracts. — . 
See  post,  "Interpretation  and  Construc- 
tion," VTT.  K,   9,  d. 

Interpretation  of  negotiable  paper. — 
See  post,  "Construction,  Nature  and  Ef- 
fect."  VII,   K.   4,   c. 

Contracts  to  be  performed  partly  in  one 
county  and  partly  in  another. — "If  a  con- 
tract is  to  be  performed,  partly  in  one 
country  and  partly  in  another  country,  it 
admits  of  a  double  aspect,  it  has  a  double 
operation,  and  is,  as  to  the  particular 
parts,  to  be  interpreted  distinctively;  that 
is,  according  to  the  laws  of  the  country 
where  the  particular  parts  are  to  be  per- 
formed or  executed.  Liverpool,  etc., 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
397,  454,  33  L.  Ed.  788.  See  post.  "In- 
terpretation and  Construction,"  VII,  K, 
9,  d. 

This  would  be  clearly  seen  in  the  case 
of  a  bill  of  lading  of  goods,  deliverable  in 
portions  or  parts  at  ports  in  dififerent 
countries.  Indeed,  in  cases  of  contracts 
of  affreightment  and  shipment,  it  must 
often  happen  that  the  contract  looks  to 
diflFerent  portions  of  it  to  be  performed 
in  dififerent  countries;  some  portions  at 
the  home  port,  some  at  the  foreign  port, 
and  some  at  the  return  port.  Liverpool, 
etc..  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U. 
S.  397.  4.54,  32  L.  Ed.  788.  See  the  title 
CARRIERS,  ante,  p.  556. 

87.    Execution. — Scudder  v.  Union    Nat. 


Bank.  91  U.  S.  406,  23  L.  Ed.  245;  London 
Assurance  v.  Companhia  De  Moagens, 
167  U.  S.  149.  42  L.  Ed.  113;  Bank  v.  Earle, 
13   Pet.   519,  10   L.   Ed.  274. 

88.  Validity.— See  ante.  "Nature,  Valid- 
ity. Obligation,  Interpretation,  Eflfect 
and    Enforcement,"    VII,    E. 

89.  Formalities. — Scudder  v.  Union  Nat. 
Bank,  91  U.  S.  406,  412,  22  L.  Ed.  245; 
The  Kensington,  183  U.  S.  263,  46  L.  Ed. 
190;  Pritchard  v.  Norton.  106  U.  S.  124, 
27    L.    Ed.    104. 

Necessity  for  writing. — See  post, 
"Necessity    for   Writing,"   VII.    G,   3. 

90.  Presumption  of  validity. — Pritch- 
ard V.  Norton,  106  U.  S.  124.  27  L.  Ed.  104. 
See  the  title  PRESUMPTIONS  AND 
BURDEN   OF  PROOF. 

91.  Necessity  for  writing — Validity. — 
Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406, 
412,  23  L.  Ed.  245;  Pritchard  v.  Norton. 
106  U.  S.  124,  134,  27  L.  Ed.  104.  See  the 
title    FRAUDS.   STATUTE   OF. 

Verbal  acceptance  of  commercial  paper. 
— See  post,  "Acceptor's  Contract."  VII, 
K,  4,  h,  (4). 

92.  Enforcement  of  contract  not  in 
writing. — Pritchard  v.  Norton,  106  U.  S. 
124,  134,  27  L.  Ed.  104.  See  the  title 
FRAUDS.  STATUTE  OF. 

Verbal  acceptance  of  commercial  pa- 
per.— Sec  post.  "Acceptor's  Contract," 
VTI.  K,  4,  h.   (4). 

93.  Concurrence  of  lex  fori  and  place 
of  execution. — Scudder  v.  Union  Nat. 
Bank,  91  U.  S.  406,  412,  23  L.  Ed.  24.->; 
Prichard  v.  Norton,  106  U.  S.  124.  134,  27 
L.    Ed.   104. 

Verbal  acceptance  of  commercial  paper. 
— See  post,  "Acceptor's  Contract,"  VII, 
K,  4,  h,  (4). 
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travene  our  laws,  policy,^'*  morality, ^^  or  are  in  conflict  with  subsisting  treaties. ^^ 
It  may  be  assumed  that,  as  the  courts  of  a  country  will  not  enforce  contracts  made 
abroad  in  evasion  or  fraud  of  its  own  laws,  so  they  will  not  enforce  a  foreign  judg- 
ment upon  such  a  contract.^'' 


94.    Contracts  in  contravention  of  laws 

or  policy  of  forum. — Oscanyan  v.  Arms 
Co.,  1U3  U.  S.  ;2G1,  277,  26  L.  Ed.  539; 
Kennett  v.  Chambers,  14  How.  38,  14  L. 
Ed.  316;  Hilton  v.  Guyot,  159  U.  S.  113, 
205,  40  L.  Ed.  95;  Woodstock  Iron  Co.  v. 
T'ichmond,  etc..  Extension  Co.,  129  U. 
S.  643,  663,  32  L.  Ed.  819;  Compania  La 
Flecha  v.  Brauer,  168  U.  S.  104,  118.  42 
L.  Ed.  398;  Bank  z:  Earle,  13  Pet.  519,  589, 
10  L.  Ed.  274;  In  re  Burrus,  136  U.  S. 
586,  597,  34  L.  Ed.  500.  See  Hannay  v. 
Eve,  3  Cranch  242,  2  L-  Ed.  427;  Arm- 
strong V.  Toler,  11  Wheat.  258,  6  L.  Ed. 
468.  See,  also,  ca?es  cited  under  "Laws  in 
Contravention  of  Policy  or  Laws  of  Fo- 
rum," III,  B,  2,  b.  (1). 

Where  a  contract  is  made  in  a  foreign 
country,  to  be  executed  in  part  or  in 
whole  in  the  United  States,  the  law  of  the 
foreign  country,  neither  by  its  on  force 
or  in  virtue  of  the  agreement  of  the  con- 
tracting parties,  can  be  enforced  by  the 
courts  of  the  United  States,  when  to  do 
so  requires  the  violation  of  the  public 
policy  of  the  United  States.  The  Kens- 
ington, 183  U.  S.  263,  269,  46  L.  Ed.  190. 
See  ante,  "Laws  in  Contravention  of 
Policy  or  Laws  of  Forum."  Ill,  B,  2.  b, 
(1).  See,  also,  the  title  ILLEGAL  CON- 
TRACTS. 

Illustration. — A  contract,  made  in  Cin- 
cinnati, after  Texas  declared  itself  inde- 
pendent, but  before  its  independence  was 
acknowledged  by  the  United  States, 
whereby  the  complainants  agreed  to  fur- 
nish, and  did  furnish,  money  to  a  general 
in  the  Texan  army,  to  enable  him  to  raise 
and  equip  troops  to  be  employed  against 
Mexico,  was  illegal  and  void,  and  cannot 
be  enforced  in  a  court  of  the  United 
States.  ■  Kennett  v.  Chambers.  14  How. 
38,  14  L.  Ed.  316.  See  the  title  ILLEGAL 
CONTRACTS. 

95.  Contrac';s  contra  bonas  mores. — 
Smith  V.  Union  Bank,  5  Pet.  518.  8  L.  Ed. 
212;  Oscanyan  v.  Arms  Co.,  103  U.  S. 
261,  26  L.  Ed.  539;  Kennett  v.  Chambers, 
14  How.  38,  14  L.  Ed.  316.  See  the  title 
ILLEGAL   CONTRACTS. 

Illustration. — Story  mentions  contracts 
made  in  a  foreign  country  to  promote  or 
reward  the  commission  of  crime,  to  cor- 
rupt or  evade  the  due  administration  of 
justice,  to  cheat  public  agents,  or  to  af- 
fect the  public  rights,  and  other  contracts 
which  in  their  nature  are  founded  in 
moral  turpitude,  and  are  inconsistent  with 
t'.'-  good  order  and  solid  interest  of  so- 
ciety. "All  such  contracts,"  he  adds,  "even 
although  they  might  be  held  valid  in  a 
country  where  they  are  made,  would  be 
held  void  elsewhere,  or  at  least  ought_  to 
be.  if  the  dictates  of  Christian  morality, 
or  even  of  natural  justice,  are  allowed   to 


have  their  due  force  and  influence  in  the 
administration  of  international  jurispru- 
dence." Story,  Conflict  of  Laws,  §  258. 
Oscanyan  v.  Arms  Co.,  103  U.  S.  261,  277. 
26   L.    Ed.    539. 

"Among  such  obnoxious  contracts  must 
be  included  all  such  as  have  for  their  ob- 
ject the  control  of  public  agents  by  con- 
siderations conflicting  with  their  duty  and 
fidelity  to  their  principals.  A  contract  to 
bribe  or  corruptly  influence  officers  of  a 
foreign  government  will  not  be  enforced 
in  the  courts  of  this  country — not  from 
any  consideration  of  the  interests  of  that 
government  or  any  regard  for  its  policy, 
but  from  the  inherent  viciousness  of  the 
transaction,  its  repugnance  to  our  moral- 
ity, and  the  pernicious  effect  which  its 
enforcement  by  our  courts  would  have 
upon  our  people.  Hope  v.  Hope,  8  De 
G.,  M.  &  G.  731;  Watson  v.  Murray.  23 
N.  J.  Eq.  257."  Oscanj^an  v.  Arms  Co., 
103   U.   S.  2G1,   277,  26  L.   Ed.   539. 

A  consul-general  of  a  foreign  govern- 
ment, residing  in  this  country,  entered 
into  a  contract,  whereby,  in  consideration 
of  a  ^^tipulated  percentage,  he  agreed  to 
use  his  influence  in  favor  of  a  manufac- 
turing company  here  with  an  agent  of  that 
government  sent  to  examine  and  report 
in  regard  to  the  purchase  of  arms  for  it. 
By  exerting  his  influence,  sales  of  arms 
were  made  by  the  company  to  that  gov- 
ernment, and  he  brought  suit  to  recover 
the  percentage.  Held,  that,  in  a  court  of 
the  United  States,  there  can  be  no  re- 
covery on  the  contract.  Oscanyan  v. 
Arms  Co..  103  U.  S.  261,  26  L.  Ed.  539. 

A  contract  to  furnish  aid  to  the  ene- 
mies of  a  countrj'  with  which  the  forum 
is  at  amity  is  contra  bonos  mores  and 
hence  unenforceable  in  the  courts  of  this 
country.  K'^nnett  v.  Chambers,  14  How. 
38.   14   L.    Ed.   316. 

A  contract  to  violate  the  revenue  laws 
of  the  forum  is  contra  bonos  mores  and 
unenforceable  in  another  jurisdiction. 
Armstrong  v.  Toler,  11  Wheat.  258,  6  L. 
Ed.  468.  See  the  titles  ILLEGAL  CON- 
TRACTS: REVENUE  LAWS.  See 
ante.  "Laws  Contra  Bonos  Mores,"  III,  B, 
2,  b,    (4). 

96.  Conflict  with  treaties. — Kennett  v. 
Chambers,  14  How.  38,  14  L.  Ed.  316.  See 
the   title   TREATIES. 

97.  Foreign  judgment  based  on  con- 
tracts made  abroad  in  envasion  or  fraud 
of  its  laws. — Armstrong  ?'.  Toler,  11 
Wheat.  258,  6  L.  Ed.  468;  Hilton  v.  Guyot. 
159  U.  S.  113,  40  L.  Fd.  95.  See  the  title 
FOREIGN  JUDGMENTS,  RECORDS 
AND  JUDICIAL  PROCEEDINGS.  See, 
also,  ante,  "Laws  in  Contravention  of 
Policy  or  Laws  of  Forum,"  III.  B,  2, 
b,  (1). 
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H.  Discharge  of  Contracts — 1.  In  General. — The  general  rule  is  that  a 
defense  or  discharge,  good  hy  the  law  of  tlie  place  where  the  contract  is  made  or 
is  to  be  performed,  is  to  be  held  of  equal  validity  in  every  other  jjlace  where  the 
question  may  come  to  be  litigated. ■'"' 

2.  Payment  by  Bill  or  Note. — Where  a  payment  by  negotiable  bills  or  notes 
is,  by  the  lex  loci,  held  to  be  conditional  payment  only,  it  will  be  so  held  even  in 
states   where  such   payment  under   the  domestic  law   would  be  held   absolute.** 

I.  Consideration. — The  question  of  consideration,  whether  arising  upon  the 
admissibility  of  evidence  or  presented  as  a  point  in  pleading,  is  not  one  of  proce- 
dure and  remedy.  It  goes  to  the  substance  of  the  right  itself,  and  belongs  to  the 
constitution  of  the  contract,  determina]:)le  only  by  the  law  of  its  seat ;  and  not  what 
remedy  is  provided  by  the  law  of  the  place  where  the  suit  has  been  brought  to 
recover  for  the  breach  of  its  obligation.^ 


98.  Discharge  of  contract. — Story,  Con- 
flict of  Laws,  §  331;  Pritchard  v.  Norton, 
106  U.  S.  124,  27  L.  Ed.  ia4;  Ogden  v. 
Saunders.  12  Wheat.  213,  6  L".  Ed.  606; 
Von  Hoffman  v.  City  of  Quincy,  4  Wall. 
535.  18  L.  Ed.  403;  Walker  v.  Whitehead, 
16  Wall.  314,  317,  21  L.  Ed.  357.  See 
Suydam  v.  Broadnax,  14  Pet.  67,  10  L. 
Ed.  357. 

Infancy. — Thus  infancy,  if  a  valid  de- 
fense by  the  lex  loci  contractus,  will  be  a 
valid  defense  everywhere.  Pritchard  z'. 
Norton,  106  U.  S.  124,  132,  27  L.  Ed.  104. 
See    the    title    INFANTS. 

Medium  of  payment. — Payment  in  pa- 
per money  bills,  or  in  other  things,  if 
good  by  the  law  of  the  place  where  the 
contract  was  made,  will  be  deemed  a  suffi- 
cient payment  everywhere.  Searight  v, 
Calbraith,  4  Dall.  325,  1  L.  Ed^  853; 
Pritchard  v.  Norton.  106  U.  S.  124,  132,  27 
L.  Ed.  104.  See  the  titles  PAYMENT; 
TENDER. 

Tender. — The  sufficiency  of  a  tender  as 
a  discharge  of  a  contract  is  to  be  de- 
termined by  the  lex  solutionis  of  the  con- 
tract, unless  the  parties  had  a  different 
law  in  view  when  the  contract  was  en- 
tered into.  Searight  v.  Calbraith,  4  Dall. 
325,  1  L.  Ed.  853.  See  De  Wolf  v.  John- 
son, 10  Wheat.  367,  383,  6  L.  Ed.  343.  See 
the   tide  TENDER. 

A  bill  of  exchange,  drawn  in  Pennsyl- 
vania and  payable  in  Paris,  was  accepted  in 
Paris.  The  acceptors  upon  presentation 
for  payment  offered,  as  a  discharge 
thereof,  French  assignats,  legal  tender  bi 
France.  The  holder  refused  and  insisted 
on  gold  or  silver  according  to  legal  tender 
in  Pennsylvania.  Held,  whether  or  not  a 
proper  tender  was  governed  by  the  law 
with  reference  to  which  the  parties  con- 
tracted. Searight  v.  Calbraith,  4  Dall.  :!25, 
1  L.  Ed.  853. 

A  tender  and  refusal,  good  by  the  lex 
loci  contractus,  either  as  a  full  discharge 
or  as  a  present  fulfillment  of  the  contract, 
will  be  respected  everywhere.  Pritchard 
V.  Norton.  106  U.  S.  124,  132,  27  L.  Ed. 
104. 

Discharge  of  foreign  corporation  from 
liability   on   contract. — Every   person    who 


deals  with  a  foreign  corporation  impliedly 
subjects  himself  to  such  laws  of  the  foreign 
government,  affecting  the  powers  and 
obligations  of  the  corporation  with  which 
he  voluntarily  contracts,  as  the  known 
and  established  policy  of  that  government 
authorizes.  To  all  intents  and  purposes, 
he  submits  his  contract  with  the  corpora- 
tion to  such  a  policy  of  the  foreign  gov- 
ernment, and  whatever  is  done  by  that 
government  in  furtherance  of  that  policy 
which  binds  those  in  like  situation  with 
himself,  who  are  subjects  of  the  govern- 
ment, in  respect  to  the  operation  and  ef- 
fect of  their  contracts  with  the  corpora- 
tion, will  necessarily  bind  him.  He  is 
conclusively  presumed  to  have  contracted 
with  a  view  to  such  laws  of  that  govern- 
ment, because  the  corporation  must  of 
necessity  be  controlled  by  them,  and  it 
has  no  power  to  contract  with  a  view  to 
any  other  laws  with  which  they  are  not 
in  entire  harmony.  It  follows,  therefore, 
that  anything  done  at  the  legal  home  of 
the  corporation,  under  the  authority  of 
such  laws,  which  discharges  it  from  lia- 
bility there,  discharges  it  everywhere. 
Canada  Southern  R.  Co.  v.  Gcbhard,  109 
U.  S.  527,  537,  27  L.  Ed.  1020.  See  the 
title    FOREIGN    CORPORATIONS. 

Discharge  in  bankruptcy  or  insolvency. 
—Sec  post,  ■■  Bankruptcy  and  Insolvency," 
XIII. 

99.  Payment  by  bill  or  note. — Pritchard 
V.  Norton,  106  U.  S.  124.  133,  27  L.  Ed. 
104.  See  the  titles  BILLS,  NOTES  AND 
CHECKS,    ante.    p.    257;    PAYMENT. 

Allowance  of  equitable  defenses. — So  if 
by  the  law  of  the  i)lacc  of  a  contract  equi- 
table defenses  are  allowed  in  favor  of  the 
maker  of  a  negotiable  note,  any  sub- 
sequent indorsement  will  not  change 
his  rights  in  regard  to  the  holder. 
The  latter  must  take  it  cum  on- 
cre.  Pritchard  '•.  Norton,  106  U.  S.  124, 
133,  27  L.  Ed.  104.  Sec  the  title  BILLS, 
NOTES   AND  CHECKS,  ante,  p.  257. 

1.  Consideration. — Pritchard  v.  Norton, 
106  U.  S.  124.  135.  ::7  L.  Ed.  104.  See  the 
title  CONTRACTS.  See  post,  '-Reme- 
dies."  XV. 

Indemnity  bonds. — See  post,  "Bonds." 
VII,  K,  2,  a. 
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J.  Right  of  Priority. — The  right  of  priority  forms  no  part  of  the  contract  it- 
self. It  is  extrinsic,  and  is  rather  a  personal  privilege,  dependent  on  the  laws  of 
the  place  where  the  property  lies,  and  where  the  conrt  sits  which  decides  the  cause. ^ 

K.  Specific  Contracts  Considered — 1.  Contracts  of  Agents. — In  General. 
— Every  authority  given  to  an  agent  or  attorney  to  transact  business  for  his  prin- 
cipal must,  in  the  absence  of  any  counter  proof,  be  construed  to  be,  to  transact  it 
according  to  the  laws  of  the  place  where  it  is  to  be  done.^ 

Extent  of  Authority  of  Master  of  Vessel. — What  extent  the  owners  of  a 
schooner  are  liable  to  the  shippers  for  a  nonfulfillment  of  a  contract  of  shipment 
of  the  master — whether  they  incur  an  absolute  or  a  limited  liability,  must  de- 
pend upon  the  nature  and  extent  of  the  authority  which  the  owners  gave  him,  and 
this  is  to  be  measured  by  the  law  where  the  ship  and  her  owners  belonged."* 

2.  Bonds  and  Covenants — a.  Bonds. — A  bond  is  usually  governed  by  the 
law  of  the  place  of  performance.^ 


2.  Right  of  priority. — Harrison  v. 
Sterry,  5  Cranch  289,  298,  3  L.  Ed.  104; 
Ogden  r.  Saunders.  12  Wheat.  213,  360,  6 
L.  Ed.  606;  Smith  v.  Union  Bank,  5  Pet. 
518,  8   L.  Ed.  212. 

In  this  country,  and  in  its  courts  in  a 
contest  respecting  property  lying  in  this 
country,  the  United  States  are  not  de- 
prived of  that  priority  which  the  laws  give 
them,  by  the  circumstance  that  the  con- 
tract was  made  in  a  foreign  country,  with 
a  person  resident  abroad.  Harrison  v. 
Sterry,  5  Cranch  289,  3  L-  Ed.  104.  See 
Lewis  V.  United  States,  92  U.  S.  618,  23  L. 
Ed.  513. 

Distribution  of  effects  of  bankrupt. — In 
the  distribution  of  a  bankrupt's  effects  in 
this  country,  the  United  States  are  enti- 
tled to  a  preference,  although  the  debt  was 
contracted  by  a  foreigner,  in  a  foreign 
country,  and  although  the  United  States 
had  proved  their  debt  under  the  commis- 
sion of  bankruptcy,  and  had  voted  for  an 
assignee.  Harrison  v.  Sterry,  5  Cranch 
289,  3  L.  Ed.  104;  Smith  v.  Union  Bank, 
5  Pet.  518,  8  L.  Ed.  212;  Booth  v.  Clark.  17 
How.  322,  15  L.  Ed.  164.  See,  also,  the 
titles  BANKRUPTCY,  vol.  3,  p.  792; 
LIENS.  See  post,  "Bankruptcy  and  In- 
solvency," XIII. 

3.  Power  of  agent  to  contract. — Owings 
V.  Hull,  9  Pet.  607.  9  L.  Ed.  246.  See  the 
title  PRINCIPAL  AND  AGENT. 

4.  Master's  authority. — Liverpool,  etc., 
Steam  Co.  v.  Phenix  Ins.  Co..  129  U.  S. 
397.  454,  32  L-  Ed.  788.  See  the  title 
MASTER  OF  VESSELS. 

Bottomry  bonds. — See  the  title  BOT- 
TOMRY AND  RESPONDENTIA,  ante, 
p.  448. 

5.  Bail  bond.— See  the  title  B.ML  AND 
RECOGNIZANCE,  vol.  2,  p.  765. 

Bottomry  bonds. — See  the  title  BOT- 
TOMRY AND  RESPONDENTIA,  ante, 
p.  448. 

County  aid  bonds. — The  construction 
and  effect  of  bonds  issued  in  aid  of  a  rail- 
road is  to  be  governed  by  the  law  of  the 
place  of  performance.  Supervisors  v.  Gal- 
braith,  99  U.  S.  214.  25  L.  Ed.  410.  See 
Meyer  v.  Muscatine,  1  Wall.  384,  17  L. 
Ed.    564.       See    the     title     MUNICIPAL, 


COUNTY,  STATE  AND  FEDERAL 
SECURITIES. 

An  indemnity  bond  executed  and  de- 
livered in  New  York,  but  to  operate  in 
Louisiana  to  prevent  the  liability  that  the 
obligee  had  assumed  as  security  on  an  ap- 
peal bond  in  Louisiana  from  taking  effect, 
void  in  New  York  for  lack  of  considera- 
tion but  valid  in  Louisiana,  is  governed 
by  the  Louisiana  laws,  as  the  lex  loci  so- 
lutionis. Pritchard  v.  Norton,  106  U.  S. 
124,  27  L  Ed.  104;  Lamar  v.  Micou,  114 
U.  S.  218,  220,  29  L.  Ed.  94. 

The  validity  of  an  indemnity  bond,  as 
depending  upon  the  question  of  consider- 
ation, is  a  matter  of  substance  and  not 
form  of  procedure  or  remedy,  and  hence 
must  be  governed  by  the  law  of  the  seat 
of  the  obligation;  hence,  where  it  is  made 
in  one  state  to  be  performed  in  another, 
the  law  of  the  latter  governs.  Pritchard 
7'.  Norton.  106  U.  S.  124,  27  L  Ed.  104. 
See  the  title  INDEMNITY. 

Bond  given  in  pursuance  of  decree  of 
court. — Where  a  security  is  given  in  pur- 
suance of  a  decree  of  a  court  of  justice,, 
it  is  to  be  construed  according  to  the  in- 
tention of  the  tribunal  which  directed  its 
execution,  and,  in  contemplation  of  law,  is 
to  be  performed  at  the  place  where  the 
court  exercises  its  jurisdiction;  and  a  bond 
given  in  another  state,  as  collateral  to 
such  an  obligation,  is  controlled  by  the 
same  law  which  controls  the  principal  in- 
debtedness. Pritchard  ?'.  Norton,  106  U. 
S.    124,   138,  139.  27  L.   Ed.   104. 

Municipal  bonds. — Where  municipal 
bonds  are  payable  at  a  certain  place  in  an- 
other state  without  legislative  authority, 
what  law  should  govern  in  determining 
the  rights  of  a  holder  to  claim  title  by  a 
delivery  only?  Ottawa  v.  National  Bank, 
105  U.  S.  342,  346.  26  L.  Ed.  1127.  See  the 
title  MUNICIPAL.  COUNTY,  STATE 
.AND  FEDERAL  SECURITIES. 

Official  bonds. — An  official  bond,  given 
payable  to  the  United  States  government, 
IS  considered  as  made  at  Washington,  and 
local  law  cannot  affect  the  contract  of 
the  parties.  Duncan  z'.  United  States,  7 
Pet.  435.  8  L.  Ed.  739;  Cox  v.  United 
States,  6  Pet.  172,  8  L  Ed.  359;  TuUock  v. 
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b.  Covenants. — Where  a  covenant  is  entered  into  in  the  District  of  Columbia 
between  residents  thereof,  although  its  performance  is  required  elsewhere,  the  lia- 
bility for  nonperformance  is  governed  by  the  law  of  the  obligee's  domicile,  oper- 
ating to  bar  the  obligation,  unless  suspended  by  the  absence  of  the  obligor.^ 

3.  Contracts  of  Carriers — a.  In  General. — The  general  rule,  that  the  nature, 
the  obligation  and  the  interpretation  of  a  contract  are  to  be  governed  by  the  law 
of  the  place  where  it  is  made,  unless  the  parties,  at  the  time  of  making  it,  have  some 
other  law  in  view,  requires  a  contract  of  affreightment,  made  in  one  country  be- 
tween citizens  or  residents  thereof,  and  the  performance  of  which  begins  there,  to 
be  governed  by  the  law  of  that  country,  unless  the  parties,  when  entering  into  the 
contract,  clearly  manifest  a  mutual  intention  that  it  shall  be  governed  by  the  law 
of  some  other  country^ 


Mnlvane,  184  U.  S.  497,  46  L.  Ed.  657, 
Pritchard  v.  Norton,  106  U.  S.  KM.  21  L 
Ed.  104. 

A  bond  given  in  pursuance  of  a  law  of 
the  United  States  is  governed,  as  to  its 
construction,  not  by  the  local  law  of  a 
particular  state,  but  by  the  principles  of 
law  as  determined  by  this  court,  and  op- 
erative throughout  the  courts  of  the 
United  States.  Cox  v.  United  States,  6 
Pet.  172,  8  L.  Ed.  359;  Duncan  v.  United 
States,  7  Pet.  435,  8  L.  Ed.  739;  Tullock 
V.  Mulvane,  184  U.  S.  497,  .'iH,  46  L-  Ed. 
657.  See  the  titles  BONDS,  ante,  p.  38'^; 
PUBLIC  OFFICERS. 

A  bond  was  given  by  the  navy  agent 
at  New  Orleans,  and  liis  sureties,  to  the 
United  States,  conditioned  that  he  should 
faithfully  account  for  all  public  moneys 
received  by  him,  etc.  The  sureties  in  the 
bond,  having  been  sued  on  the  same,  after 
his  insolvency  and  decease,  claimed  that 
the  United  States  were  bound  to  divide 
their  action,  and  take  judgment  against 
each  surety,  for  his  proportion  of  the  sum 
due,  according  to  the  law  of  Louisiana; 
considering  it  a  contract  made  there,  and 
to  be  governed  in  this  respect  by  the  law 
of  that  state.  Held,  that  the  liability  of 
the  sureties  must  be  governed  by  the  rules 
of  the  common  law;  the  accountability  of 
the  principal  being  at  the  city  of  Wash- 
ington, to  the  treasury  of  the  United 
States,  and  the  bond  being  joint  and  sev- 
eral, each  is  bound  for  the  whole;  and 
that  the  contribution  between  the  sure- 
ties is  a  matter  with  which  the  United 
States  have  no  concern.  Cox  v.  United 
States,  6  Pet.  172,  8  L.  Ed.  359;  Duncan 
V.  United  States,  7  Pet.  435,  8  L.  Ed.  739; 
Pritchard  v.  Norton,  lOG  U.  S.  124,  27  L 
Ed.  104. 

Admitting  the  bond  to  have  been  signed 
at  New  Orleans,  it  is  very  clear,  that  the 
obligations  imposed  upon  the  jiartics 
thereby,  looked  for  its  execution  to  the 
city  of  Washington.  It  is  immaterial 
where  the  services  as  navy  agent  w  re  to 
be  performed;  his  accountability  fo'  non- 
performance was  to  be  at  the  seat  (  gov- 
ernment; he  was  bound  to  accouivi  and 
the  sureties  undertook  that  he  should  ac- 
count, for  all  public  moneys  recciwl  by 
him,  with  such  officers  of  the  govci  "ment 
of  the  United   States  as  are  duly  author- 


ized to  settle  and  adjust  his  accounts. 
'J'hc  bond  was  given  with  reference  to  the 
laws  of  the  United  States  on  that  subject; 
and  such  accounting  is  required  to  be 
with  the  treasury  department,  at  the  seat 
of  government;  the  navy  agent  is  bound, 
by  the  terms  of  the  bond,  to  pay  over 
such  sums  as  may  be  found  due  to  the 
United  States  on  such  settlement,  and 
such  paying  over  must  be  to  the  treas- 
ury department,  or  in  such  manner  as 
shall  be  directed  by  the  secretary.  The- 
bond  is.  therefore,  in  every  point  of  view 
in  which  it  can  be  considered,  a  contract 
to  be  executed  at  Washington,  and  the  li- 
ability of  the  parties  must  be  governed 
by  the  rules  of  the  common  law.  Cox  :'. 
United  States.  6  Pet.  172,  8  L.  Ed.  359; 
Duncan  v.  United  States,  7  Pet.  435,  8  L. 
Ed.  739;  Pritchard  v.  Norton,  106  U.  S. 
124,  27  L.    Ed.   104. 

6.  Covenants. — Willard  v.  Wood,  164  U. 
S.  502,  523.  41  L.  Ed.  531.  See  the  title 
COVENANTS. 

7.  Contracts  of  carriers  in  general. — 
Liverpool,  etc..  Steam  Co.  r.  Pheni.x  Ins. 
Co.,  129  U.  S.  397,  458,  32  L.  Ed.  788;  Lon- 
don Assurance  v.  Companhia  De  Moa- 
gens.  167  U.  S.  149.  42  L.  Ed.  113;  Watts 
V.  Camors,  115  U.  S.  353.  362.  29  L.  Ed. 
406.  See  the  title  CARRIERS,  ante,  p. 
556. 

Illustrations. — A  contract  of  affreight- 
ment made  in  the  United  States  between 
citizens  or  residents  thereof,  the  perform- 
ance of  which  begins  here,  will  be  gov- 
erned by  the  laws  of  tht  United  States 
unless  the  parties  when  contracting 
clearly  manifest  an  intention  that  the  con- 
tract be  governed  by  the  laws  of  some 
other  country.  Liverpool,  etc.,  Steain  Co. 
V.  Phenix  Ins.  Co..  129  U.  S.  397,  32  L. 
Ed.   788. 

A  contract  of  charter  party  and  af- 
freightment made  in  Louisiana  is  not  gov- 
erned necessarily  by  the  Louisiana  law 
as  to  the  question  of  construction  of  the 
contract  or  as  a  question  of  judicial  rem- 
edv.  Watts  :•.  Camors,  115  U.  S.  353.  362. 
29  L.  Ed    4nr,. 

Presumpti'"n. — ,\iTierican  and  English- 
men, entcriu'  into  a  charter  party  of  an 
English  hip  for  an  ocean  voyage,  must 
be  presumed  to  look  to  the  general  mari- 
time law  of  the  two  countries,  and  not  to 
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b.  Stipulations  Liiniting  Carrie^-'s  Liability  for  Negligence. — A  contract  limiting 
the  carrier's  liability  for  negligence,  though  valid  by  the  lex  loci,  will  not  be  en- 
forced when  it  is  in  violation  of  the  public  policy  of  the  forum,^  even  though  the 
contract  expressly  provides  that  it  shall  be  governed  by  the  laws  of  a  place  where 
such  contract  is  valid. ^  This  rule  governs  both  under  and  independent  of  the 
Harter  act,  and  even  though  the  policy  expressly  provides  that  the  law  of  the  place 
of  the  contract  or  of  the  ship's  flag  shall  govern. i"^' 

c.  What  Constitutes  Delivery. — What  would  be  an  effectual  delivery,  so  as  to 
terminate  the  liability  of  the  carrier,  in  the  absence  of  express  stipulation  on  that 
subject,  is  ordinarily  governed  by  the  law  or  usage  of  the  port  of  discharge. ^^ 

d.  Liabilitx  of  Ozviicrs  to  Shipper  for  NonfuljiUmcnt  of  Contract  of  Shipment. 
— See  ante,  "Contracts  of  Agents,"  Vl\.  K.  1. 

e.  Interpretation  of  Contract. — A  contract  of  charter  party  and  affreightment 
is  not  necessarily  construed  by  the  law  of  the  place  where  made.^^  Where  different 
portions  of  a  contract  of  affreightment  and  slnpment  are  performable  in  different 
countries,  some  portions  at  the  home  port,  some  at  the  foreign  port,  and  some  at 


the  local  law  of  the  state  in  which  the 
contract  is  signed.  Watts  v.  Camors,  115 
U.  S.  353,  362,  29  L.  Ed.  406;  Liverpool, 
etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.    S.    397,   453,   32    L.    Ed.    788. 

Delivery  in  foreign  country — Payment 
of  freight  in  foreign  currency. — That  the 
goods  in  a  contract  of  affreightment  made 
in  the  United  States  were  to  be  delivered 
in  Liverpool,  and  the  freight  and  prim- 
age were  payable  there  in  sterlmg  cur- 
rency, does  not  make  the  contract  an  En- 
glish contract,  but  it  is  governed  by  the 
American  law — the  place  of  making.  Liv- 
erpool, etc.,  Steam  Co.  v.  Phenix,  129  U. 
S.   397,   32    L.    Ed.   788. 

Place  of  stranding  immaterial. — A  con- 
tract of  affreightment  made  in  the  United 
States  to  carry  freight  to  Liverpool  be- 
tween an  American  and  an  English  steam- 
boat companies,  is  an  American  contract 
and  not  an  English  contract,  and  the  ob- 
ligation to  carry  goods  is  to  be  governed 
by  the  American  law  and  not  the  munic- 
ipal or  maritime  law  of  any  other  coun- 
try, and  the  fact  of  the  stranding  on  the 
English  coast  does  not  change  the  result. 
Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  32  L.  Ed.  788.  See  the 
titles  CARRIERS,  ante.  p.  556;  SHIPS 
AND   SHIPPING. 

8.  Contracts  limiting  carrier's  liability 
for  negligence. — The  Kensington,  183  U. 
S.  263.  46  L.  Ed.  190;  Knott  v.  Botany 
Worsted  Mills,  179  U.  S.  69,  45  L.  Ed.  90; 
Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  32  L.  Ed.  788.  Com- 
pare Conrpania  La  Flecha  v.  Brauer,  163 
U.  S.  104,  118,  42  L.   Ed.  398. 

The  validity  of  a  stipulation  exempting 
a  steamship  company  from  liability  for 
negligence  of  its  servants  in  the  per- 
formance of  its  voyage  is  to  be  governed 
by  the  American  law  in  a  contract  of  af- 
freightment made  in  an  American  port 
by  an  American  shipper  with  an  English 
steamship  company  doing  business  here; 
hence,   since,  by  our   law,  such   a   stipula- 


tion IS  not  enforceable,  the  contract  is  void. 
Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  32  L.  Ed.  788;  The 
Kensington,  183  U.  S.  263,  269,  46  L.  Ed. 
190. 

9.  Contract  stipulating  that  it  shall  be 
governed  by  laws  of  place  where  valid. — 
The  Kensington,  183  U.  S.  263,  46  L.  Ed. 
190.  See  Compania  La  Flecha  v.  Brauer, 
168  U.  S.  104,  118.  42  L.  Ed.  398.  where 
the  court  refused  to  expressly  decide  on 
this  question. 

A  provision  in  the  contract  of  a  car- 
rier with  a  passenger  restricting  the  car- 
rier's liability  for  negligence,  to  the  pas- 
senger, is  contrary  to  the  public  policy 
enforceable  in  our  courts,  and  hence  unen- 
forceable ;  even  though  the  passenger's  con- 
tract was  made,  and  became  binding  in  a 
foreign  country,  and  expressly  stipulated 
that  the  law  of  the  foreign  country  should 
control  the  contract.  The  Kensington. 
183  U.  S.  263,  46  L.  Ed.  190.  discussing 
Knott  V  Botany  Worsted  Mills.  179  U. 
S.  69,  45  L.  Ed.  90.  See  the  titles  CAR- 
RIERS,  ante.   p.    556;    NEGLIGENCE. 

10.  Effect  of  Harter  act. — The  Kensing- 
ton, 183  U.  S.  263,  271  46  L.  Ed.  190; 
Knott  V.  Botany  Worsted  Mills,  179  U.  S. 
69,  45  L.  Ed.  90.  See  the  titles  CAR- 
RIERS, ante,  p.  556;  SHIPS  AND  SHIP- 
PING. 

11.  What  constitutes  a  delivery. — Liver- 
pool, etc..  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397,  454.  32  L.  Ed.  788.  See  the 
title  CARRIERS,  ante,  p.  556. 

12.  Interpretation  of  contracts  of  car- 
riers.— Watts  V.  Camors.  115  LI.  S.  353, 
362  29  L.  Ed.  406.  See.  cjenerally.  the  ti- 
tle SHIPS  AND  SHIPPING. 

A  ccmtract  of  charter  party  and  af- 
freightment made  in  Louisiana  is  not  nec- 
essarily construed  by  the  law  of  Louis- 
iana. Watts  V.  Camors,  115  U.  S.  353, 
362,   29   L.   Ed.   406. 

Contracts  of  insurance. — See  post,  "In- 
terpretation and  Construction,"  VII,  K, 
9,  d. 
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the  return  port,  where  each  portion  is  pcrformable,  the  laws  of  that  place  governs 
its  interpretation. ^-"^ 

4.  CoMMHRCiAL  Paper — a.  In  General. — A  note  is  not  obligatory  and  valid  un- 
til it  has  been  actually  delivered  to  the  party  for  whose  use  it  is  drawn  ;  and  as 
it  receives  its  life,  existence  and  negotiable  character  at  the  place  where  it  is  so 
delivered,  the  law  of  that  place  must  regulate  all  its  subsequent  operations.^"*  Bills 
drawn  in  one  state  but  payable  in  another  are  governed  by  the  laws  of  the  place 
•of  payment.  ^•'^ 

b.  Rights  of  Parties. — Where  a  promissory  note  first  becomes  binding  as  a  valid 
contract,  the  law  of  that  place  governs  as  to  the  rights  of  the  parties.^'' 

c.  Construction,  Nature  and  Effect. — The  law  of  the  place  of  performance 
governs  the  construction  and  effect  of  negotiable  paper. ^'  In  determining  the  na- 
ture and  effect  of  a  bill  of  exchange,  either  foreign  or  domestic,  the  lex  loci  must 
be  looked  to  where  it  was  made  or  where  it  was  to  be  performed. i''* 

d.  Negotiability. — The  negotiability  of  a  note  is  generally  governed  by  the  law  of 
the  place  where  made,^'-*  unless  it  is  to  be  performed  beyond  the  place  of  making. 20 

e.  Validity. — The  validity  of  a  bill  of  exchange  drawn  in  and  to  be  performed  in 
a  state  is  determined  by  the  laws  of  that  state. -^ 

f.  Damages. — Damages  on  a  bill  cannot  be  decreed  by  a  court  of  chancery,  un- 
less by  the  laws  of  the  place  where  the  bill  was  drawn,  they  become  a  part  of  the 
debt.22 

g.  Interest. — The  place  of  payment  of  a  negotiable  note  regulates  the  rate  of  in- 
terest to  be  paid  thereon. ^3 


13.  Contracts  performable  partly  in  one 
country  and  partly  in  another. — Liverpool, 
etc.,  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397,  454,  32  L.  Ed.  788.  See 
post.  "Interpretation  and  Construction," 
VII,  K.  9,  d. 

14.  Commercial  paper  in  general — 
Place  of  delivery. — Ludlow  v.  Bingham,  4 
Dall.   47,  1   L.   Ed.   730. 

A  promissory  note,  made  in  Philadel- 
phia, and  payable  at  the  bank  of  the 
United  States,  but  delivered  in  New  York, 
is  to  be  governed  by  the  law  of  New 
York,  the  place  of  delivery,  and  hence  is 
not  subject  to  existing  equities  between 
the  original  parties,  according  to  the 
Pennsylvania  law.  Ludlow  v.  Bingham,  4 
Dall.  47,  1  L.  Ed.  736.  See  the  title 
BILLS,  NOTES  AND  CHECKS,  ante, 
p.   257. 

15.  Boyce  v.  Edwards.  4  Pet.  Ill,  7  L. 
Ed.  799. 

16.  Rights  of  parties. — Lndlow  v.  Bing- 
ham, 4  Dall.  47,  1  L.  Ed.  73G;  Tilden  v. 
Blair,  2]  Wall.  241,  22  L.  Ed.  632. 

The  obligations  and  rights  of  the  par- 
ties to  a  note  drawn,  signed,  and  payable 
in  a  state,  are  governed  by  the  laws  of 
that  state.  United  States  Bank  v.  Tyler, 
4  Pet.  366,  7  L.  Ed.  888. 

17.  Construction  and  effect. — Brabston 
V.  Gibson,  9  How.  263,  13  L.  Ed.  131; 
Cook  V.  Mofifat,  5  How.  295.  12  L.  Ed. 
159;  Supervisors  v.  Galbraith,  99  U.  S. 
214,  218,  25  L.  Ed.  410;  Musson  v.  Lake, 
4  How.  262,  278,  11   L.   Ed.  967. 

18.  Nature  and  effect  of  bills  of  ex- 
change.— Nathan  v.  Louisiana,  8  How.  72, 
81,  12  L.  Ed.  992. 

19.  Negotiability. — Chicago     R.     Equip- 


ment   Co     V.    Merchants'    Nat.    Bank.    130 
U     S.    268,   34    L.    Ed.    349. 

20.  Performance  beyond  place  of  mak- 
ing.—  Brabston  v.  Gibsun,  9  How.  263,  13 
L.    Ed.    131. 

An  instrument  may  be  negotiable  in 
one  state,  which  may  be  incapable  of  ne- 
gotiability by  the  laws  of  another  state. 
United  States  Bank  v.  Donnally,  8  Pet. 
361,  8  L.  Ed.  974.  See  the  title  BILLS, 
NOTES  AND  CHECKS,  ante,  p.  257. 

21.  Validity. — Davidson  v.  Lanier,  4 
Wall.   447.   IS   L.   Ed.  377. 

Illustrations. — .\  bill  of  exchange 
drawn  in  one  state  upon  a  party  in  another, 
the  known  and  common  purpose  of  both 
parties  being  to  carry  on  a  business  de- 
clared unlawful  by  statute  of  the  first 
state,  is  void  as  to  the  drawer  in  the 
hands,  of  a  party  to  the  bill  having  notice 
of  its  true  character.  Davidson  v.  Lanier, 
4  Wall.  447,  18  L.  Ed.  377. 

22.  Damages. — Clarke  v.  Van  Reimsdvk, 
9  Cranch  153,  162,  3  L.  Ed.  688.  Compare 
United  States  P.ank  v.  Daniel.  12  Pet.  32, 
9    L.    Eri.    989.      Sec    the    title    D.XM.VGES. 

Liability  of  drawer  for  damages. — See 
post,  "Liability  of  Drawer,"  VI 1,  K,  4, 
h.    (2). 

23.  Interest. — Covington  v.  Comstock, 
14  Pet.  43.  10  L.  Ed.  346;  Scudder  Union 
Nat.  Bank,  91  U.  S.  406,  412,  23  L.  Ed. 
245.      See   the   title   INTEREST. 

Illustration. — Where  the  contract  to  ac- 
cept bills,  if  made  at  all,  was  made  in 
Charleston,  South  Carolina,  and  the  bills 
were  drawn  in  Georgia,  on  B.  &  H.,  in 
Cliarleston.  and  with  a  view  to  the  state 
of  South  Carolina  for  the  execution  of  the 
contract;  the  interest  is  to  be  charged  at 
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h.  Liabilities  of  Parties — (1)  In  General. — The  place  where  the  contract  is 
to  be  performed  is  to  govern  the  Habililies  of  the  person  who  has  untlerlaken  to 
perform  it. 2-* 

(2)  Liability  of  Drawer. — Tlie  drawer's  HabiHty  of  a  bill  of  exchange  is  gov- 
erned by  the  law  of  the  place  where  drawn. ^^ 

(3)  Maker's  Contract. — The  liability  of  the  maker  is  determined  by  the  place 
where  the  note  is  payable.-*^ 

(4)  Acceptor's  Contract. — A  contract  of  acceptance  and  honor  is  governed  by 
the  law  of  the  place  where  made,  or  to  be  executed. 2"     The  validity  of  a  promise 


the  rate  of  interest  in  South  Carolina. 
Boyce  v.  Edwards,  4  Pet.  Ill,  7  L.  Ed. 
799;  United  States  Bank  v.  Daniel,  12 
Pet.  32.  33.  9  L.  Ed.  989;  Andrews  i'.  Pond, 
13  Pet.  65.  10  L.  Ed.  61. 

A  party  suing,  not  on  a  note  but  on  the 
consideration  for  which  the  note  was  given 
— -and  using  the  note  as  evidence  rather 
than  as  the  foundation  of  the  claim — may 
have  lawful  interest  on  the  sum  due  him, 
although  bj"^  note  given  on  a  settlement, 
the  partj'  sued  may  have  promised  to  pay 
unlawful  interest  and  such  as  the  law  of 
the  state  where  the  note  was  given  visits 
with  a  forfeiture  of  all  interest  whatever. 
Newell  V.  Nixon,  4  Wall.  572,  18  L.  Ed. 
305. 

Interest  in  general. — See  post,  "Con- 
tracts to  Pay  Interest."  VII,  K,  10. 

24.  Liabilities  of  parties. — Musson  v. 
Lake.  4  How.  262.  277,  11  L.  Ed.  967; 
Brabston  v.  Gibson,  9  How.  263,  277,  13  L. 
Ed.   131. 

25.  Liability  of  drawer. — Musson  v. 
Lake,  4   How.  262.  277,  11   L.   Ed.  967. 

Damages. — .\  nonresident  drawer  of  a 
foreign  bill  of  exchange,  is  not  liable  to 
damages  according  to  the  law  of  the  place 
where  the  action  was  brought.  Slacum 
V.  Pomery,  6  Cranch  221,  3  L.  Ed.  205. 
See  the  title  BILLS,  NOTES  AND 
CHECKS,  ante,  p.  257.  _ 

In  an  action  in  Virginia  on  a  foreign 
bill  of  exchange,  a  nonresident  drawer  is 
not  liable  to  damages  according  to  the 
law  of  Virginia.  Slacum  v.  Pomery,  6 
Cranch  221,  3   L.  Ed.  205. 

Replacement  of  money  advanced. — 
Where  a  general  authority  is  given  to 
draw  bills  from  a  certain  place,  on  account 
of  advances  there  made,  the  undertaking 
is  to  replace  the  money  at  that  place; 
Lanusse  v.  Barker,  3  Wheat.  101,  4  L  Ed. 
343;  Boyle  v.  Zacharie,  6  Pet.  348,  8  L. 
Ed.  423;  Cook  v.  MofTat,  5  How.  295,  314, 
12  L.  Ed.  159;  Scudder  v.  Union  Nar. 
Bank.  91  U.  S.  406,  411,  23  L.  Ed.  245; 
Pritchard  v.  Norton,  106  U.  S.  124,  27  L. 
Ed.   104. 

26.  Maker's  contract. — Brabston  v.  Gib- 
son, 9  How.  263,  13  L.  Ed.  131;  Cook  v. 
Moflfat,  5  How.  295,  12  L.  Ed.  159;  Su- 
pervisors V.  Galbraith.  99  U.  S.  214,  25  L. 
Ed.  410. 

27.  Acceptor's  contract. — Townsley  v. 
Sumrall.  2  Pet.  170,  7  L.  Ed.  386;  Mus- 
son V.  Lake.  4  How.  262,  277,  11  L.  Ed. 
967.      But    compare,    Tilden    v.    Blair,    21 


Wall.  241.  22  L.  Ed.  632.  See  the  title 
BILLS,  NOTES  AND  CHECKS,  ante, 
p.   257. 

Illustrations. — A  suit  to  recover  upon 
an  alleged  acceptance,  or  upon  the  refusal 
to  accept,  being  in  the  state  of  Illinois, 
and  the  contract  having  been  made  in 
that  state,  the  judgment  is  to  be  given 
according  to  the  law  of  that  state.  Scud- 
der V.  Union  Nat.  Bank,  91  U.  S.  406,  411, 
23  L.   Ed.  245. 

When  a  note  was  indorsed  in  New 
York,  although  drawn  and  made  payable 
in  France,  the  indorsee  may  recover 
against  the  payee  and  indorser  upon  a 
failure  to  accept,  although  by  the  laws  of 
France  such  suit  cannot  be  maintained  un- 
til after  default  in  payment.  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  412,  23  L- 
Ed.   245. 

The  place  of  payment  of  the  bill,  on 
which  the  suit  w^as  brought  in  the  circuit 
court,  being  within  a  jurisdiction  foreign 
to  Kentucky  subjected  the  acceptor  to  the 
performance  of  the  contract  according  to 
tlie  laws  of  Louisiana,  where  it  was  pay- 
able, to  every  extent  he  would  have  been, 
had  he  become  a  party  to  the  bill  at  New 
Orleans.  United  States  Bank  v.  Daniel,. 
12  Pet.  32,  54,  9  'L.  Ed.  989;  Buckner  v, 
Finley,   2   Pet.   586,  7   L.   Ed.   528. 

Accommodation  acceptance  —  Usury.  — 
The  acceptance  of  a  draft  dated  in  one  state 
and  drawn  by  a  resident  of  such  state  on 
the  resident  of  another,  and  by  the  latter 
accepted  without  funds  and  purely  for  the 
accommodation  of  the  former,  and  then  re- 
turned to  him  to  be  negotiated  in  the 
state  where  he  resides,  and  the  proceeds 
to  be  used  in  his  business  there — he  to 
provide  for  its  payment — is.  after  it  has 
been  negotiated  and  in  the  hands  of  a  bona 
fide  holder  for  value  and  without  notice 
of  equities,  to  be  regarded  as  a  contract 
made  in  the  state  where  the  draft  is  dated 
and  drawn,  even  though  by  the  terms  of 
the  acceptance  the  draft  is  payable  in  the 
state  where  the  acceptors  reside.  It  is 
accordingly  to  be  governed  by  the  law  of 
the  former  state;  and  if  by  the  law  of  that 
state  the  holder  of  it,  who  had  purchased 
it  in  a  course  of  business  without  notice 
of  equities,  is  entitled  to  recover  the  sum 
he  paid  for  it,  though  he  bought  it  usu- 
riously,  he  may  recover  such  svim,  though 
bj'  the  law  of  the  state  where  the  draft 
was  accepted  and  made  payable,  and  where 
usury    made    a    contract    wholly   void,    he 
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to  accept  a  bill  of  exchange  depends  upon  the  law  of  the  place  where  the  bill  is  to 
be  accepted  and  paid.-^  The  valicHty  of  a  verbal  acceptance  is  governed  by  the 
law  of  the  place  of  making.-^  The  liability  resting  upon  the  acceptor  to  perform  a 
verbal  acceptance  is  governed  by  the  law  of  the  place  of  performance  of  the  agree- 
ment.^^ 

(5)  Li-ability  of  Indorser. — In  General. — The  indorsement  of  a  note  subjects 
the  indorser  to  the  obligations  imposed  by  the  law  where  the  indorsement  was 
made.^^ 

Liability  for  Damages. — Indorsers  on  a  protested  bill  are  held  responsible  for 
damages,  under  the  law  of  the  state  where  the  indorsement  was  made.-"'- 

i.  Protest. — It  sometimes  happens  that  the  several  parties  to  a  bill,  as  drawers  or 
indorsers,  reside  in  different  countries,  and  much  embarrassment  might  arise  in 
such  cases  if  the  protest  was  required  to  conform  to  the  laws  of  each  of  the  coun- 
tries. One  protest  is  sufficient,  and  that  must  be  in  accordance  with  the  laws  of 
the  place  where  the  bill  is  payable.^^ 


could  not.  Tilden  v.  Rlair.  21  Wall.  241, 
•'2  L.  Ed.  632;  Coghlan  v.  South  Caro- 
lina R.  Co.,  142  U.  S.  101,  112,  35  L.  Ed. 
951. 

28.  Validity  of  promise  to  accept. — 
Boyce  v.  Edwards.  4  Pet.  111.  7  L.  Ed. 
799;  Hall  v.  Cordell,  142  U.  S.  116.  121, 
35  L.  Ed.  956.  Compare  Coghlan  v.  South 
Carolina  R.  Co.,  143  U.  S.  101,  111.  35  L. 
Ed.    951. 

29.  Validity  of  verbal  acceptance. — 
Where  a  bill  of  exchange  was  drawn  by  a 
party  in  Chicago  upon  a  hrm  in  St.  Louis, 
and  verbally  accepted  by  a  member  of  the 
firm  then  present  in  Chicago,  held,  that 
the  validity  of  such  acceptance  was  to  be 
determined  by  the  law  t>f  Illinois.  Scud- 
der  V.  Union  Nat.  Bank,  91  U.  S.  406.  23 
L.  Ed.  245. 

30.  Performance  of  verbal  acceptance. — 
A  parol  agreement  was  made  at  Marshall, 
Missouri,  by  a  firm  of  bankers  doing  busi- 
ness under  the  name  of  Cordell  &  Dun- 
nica,  with  the  firm  of  Hall  Bros.  &  Co.. 
doing  business  at  the  Union  Stock  Yards 
at  Chicago.  By  the  term  of  the  agree- 
ment Hall  Bros.  &  Co.  were  to  accept 
and  pay,  or  pay  on  presentation  all  drafts 
made  upon  them  by  one  George  Farlow, 
in  favor  of  Cordell  &  Dunnica,  for  tlie 
cost  of  any  live  stock  bought  hy  Farlow 
and  shipped  by  him  from  Missouri  to 
Hall  Bros.  &  Co.  at  the  Union  Stock 
Yards  at  Chicago.  Held,  that  as  the  con- 
tract was  performable  at  Chicago,  the  laws 
of  Illinois  would  govern.  Hall  v.  Cordell, 
142  U.   S.   116,  35  L.  Ed.  956. 

31.  Indorsement. — Brabston  v.  Gibson.  9 
How.  263.  277,  13  L.  Ed.  131;  Musson  v. 
Lake.  4  How.  262,  277,  11  L.  Ed.  967;  Sli- 
cum  V.  Pomery.  0  Cranch  221,  3  L.  Ed. 
205. 

Every  indorsement  on  a  bill  is  a  new 
contract,  governed  by  the  local  law.  Na- 
than V.  Louisiana.  8  How.  72,  82,  12  L. 
Ed.  992. 

Illustrations. — Where  promissory  notes 
were  executed  in  Louisiana,  but  made 
payable  in  ]\Tississippi,  and  indorsed  in 
Mississippi,  and  the  indorsee  sues  in  Louis- 
iana,   the     law    of     Mississippi,    and     not 


that  of  Louisiana,  must  be  the  law  of  the 
case.  Brabston  v.  Gibson,  9  How.  263, 
13   L.   Ed.   131. 

By  the  law  merchant,  when  a  demand  of 
payment  is  made  upon  the  drawee  of  a 
foreign  bill  of  exchange,  the  bill  itself 
must  be  exhibited.  Neither  the  statutes 
of  Louisiana,  nor  the  decisions  of  the 
courts  of  that  state,  have  changed  the  law 
in  this  respect,  li,  therefore,  the  notarial 
protest  does  not  set  forth  the  fact  that  the 
bill  was  presented  to  the  drawee,  it  cannot  be 
read  in  evidence  to  the  jury.  Even  if  the 
laws  of  Louisiana,  where  the  drawee  resided, 
had  made  this  change  in  the  law  merchant, 
it  would  not  afifcct  the  contract  in  a  suit 
against  an  indorser  residing  in  IMissis- 
sippi,  where  the  contract  between  him  and 
all  subsequent  indorsees  was  made,  and 
where  the  law  merchant  has  not  been 
changed.  Musson  v.  Lake,  4  How.  262, 
11   L.   Ed.  967. 

32.  Damages  on  indorsement. — Nathan 
V.   Louisiana,  S  Flow.  72,  82,  12  L.  Ed.  993. 

In  an  action  by  the  indorsee  against 
the  indorser  of  a  foreign  bill  of  exchange, 
the  defendant  is  liable  for  damages  ac- 
cording to  the  law  of  the  place  where  the 
bill  was  indorsed.  Slacum  v.  Pomery,  6 
Cranch   231,  3   L.    Ed.    205. 

The  indorser  of  a  foreign  bill  of  ex- 
change in  Virginia  is  liable  to  the  amount 
of  damages  autliorized  by  the  Virginia 
law — the  place  of  indorsement.  Slacum  :•. 
Pomery,  6  Cranch  221,  3  L.  Ed.  205. 

33.  Protest.— Pierce  v.  Indseth.  10|  U.  S. 
546.  550.  27  L.  Ed.  254.  See  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406.  412.  23 
L.  Ed.  245.  See  the  title  BILLS,  NOTES 
AND  CHECKS,  ante,  p.  257. 

Illustrations. — Where  a  suit  was  brought 
again>t  a  not.iry  in  Louisiana,  for  negli- 
gence in  making  a  protest,  he  will  be 
protected  from  responsibility  by  showing 
that  the  protest  was  made  in  conformity 
with  the  practice  and  law  of  Louisiana, 
where  the  bill  was  payable.  Wiseman  v. 
Chiapella,  23  How.  3G8,  16  L.  Ed.  466. 
See  the  title  BILLS,  NOTES  AND 
CHECKS,   ante,   p.   257. 
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j.  Presentment — \\'hatever  is  required  by  law  to  be  done  at  the  place  upon 
which  the  bill  is  drawn,  to  constitute  a  sufficient  presentment  either  in  time  or 
manner,  must  be  done  according  to  that  law ;  and  whatever  time  is  permitted 
within  which  the  presentment  may  be  made  by  that  law,  the  holder  may  take  with- 
out losing  his  rights  upon  the  drawer,  in  case  the  bill  is  not  paid.^-*  In  giving  a  bill 
upon  a  person  in  a  foreign  country,  the  drawer  is  deemed  to  act  with  reference 
to  the  law  of  that  country,  and  to  accept  such  conditions  as  it  provides  with  re- 
spect to  the  presentment  of  the  bill  for  acceptance  and  payment.^^ 

k.  Days  of  Grace. — Where  days  of  grace  on  bills  are  ditterent  in  two  coun- 
tries, the  rule  of  the  place  of  payment  must  be  followed-^*^ 

1.  Bona  Fide  Holders. — The  rule  that  the  pendency  of  a  suit  is  not  constructive 
notice  to  a  subsequent  holder  before  maturity,  of  a  negotiable  instrument,  can- 
not be  changed  by  state  laws  or  decisions  so  as  to  afifect  nonresidents  not  within 
the  state.3" 

m.  Payment. — For  the  purpose  of  payment,  and  the  evidence  oi  payment,  the 
law  of  the  place  of  performance  governs  the  contract.-^^ 

5.  Compromises. — It  seems  that  a  compromise  is  governed  by  the  law  of  the 
place  where  made.-"'^ 

6.  CoxTRACTS  OF  CoNSOLiDATiox. — The  effect  of  a  consolidation  of  railroads 
depends  upon  the  laws  of  the  place  where  made.-*" 

7.  Guaranty. — A  contract  of  guaranty  is  construed  by  the  laws  of  the  place  of 
performance."*^ 

8.  Contract  of  Indemnity. — A  contract  of  indemnity  is  governed  by  the  law 
of  the  place  where  the  advance  is  to  be  made ;  and  the  payment  unless  otherwise 
stipulated  would  also  be  understood  to  be  made  there.-* - 


34.  Presentment — Tin:e  and  manner.^ 
Pierce  v.  Indseth.  106  U.  S.  546,  550,  27 
L.  Ed.  254.  See  Scudder  v.  Union  Xat. 
Bank,  91  U.   S.   406,  412,  23   Iv.  Ed.  245. 

On  the  question  of  timeh'  presentation, 
the  law  of  the  place  where  a  foreign  bill 
of  exchange  is  payable  governs,  and  nor 
the  law  of  the  place  where  it  is  drawn. 
Pierce  v.  Indseth,  106  U.  S.  546,  549,  27 
L.   Ed.   254. 

35.  Presumption. — Pierce  v.  Indseth.  100 
U.  S.  546.  550.  27  L.  Ed.  254. 

36.  Days  cf  grace. — Pierce  v.  Indseth, 
106  U.  S.  546,  550.  27  L.  Ed.  254.  See  the 
title  BILLS,  NOTES  AND  CHECKS, 
ante.  p.  257. 

Thus  a  bill  directed  to  parties  residing 
in  St.  Louis,  Mo.,  and  containing  no  state- 
ment whether  it  is  payable  on  time  or  at 
sight,  is,  in  law,  a  sight  draft.  Whether  a 
sight  draft  is  payable  immediately  upon 
presentation,  or  whether  days  of  grace  are 
allowed,  and  to  what  extent,  is  differently 
held  ii^  different  states.  The  law  of  Mis- 
souri, where  this  draft  is  payable,  de- 
termines that  question  in  the  present  in- 
stance. Scudder  c'.  Union  Xat.  Bank,  91  U. 
S.   406,   412.  23  L.   Ed.  245. 

37.  Bona  fide  holders. — Enfield  v.  Jor- 
dan, 119  U.  S.  fi>^0.  30  L.  Ed.  523.  See  the 
title  BILLS.  NOTES  AND  CHECKS, 
ante.  p.  257. 

38.  Payment. — Scudder  v.  Union  Nat. 
Bank.  91  U.  S.  406,  411.  23  L.  Ed.  245. 
See  Pierce  v.  Indseth.  106  U.  S.  546.  27 
L.  Ed.  254.  See,  generally,  the  title  PAY- 
MENT. 

Illustration. — The  time,  manner,  and 
circumstances   of   presentation   for  accept- 


ance or  protest,  the  rate  of  interest  when 
this  is  not  specified  in  the  bill,  are  points 
connected  with  the  payment  of  the  bill; 
and  are  also  instances  to  illustrate  the 
meaning  of  the  rule,  that  the  place  of  per- 
formance governs  the  bill.  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  412,  23 
L.  Ed.  245.  See.  generally,  the  title  PAY- 
MENT. 

Days  of  grace. — See  ante,  "Davs  of 
Grace,"  VII.  K,  4,  k. 

S9.  Ccmpromises. — Canada  Southern 
R.  Co.  V.  Gebhard.  109  U.  S.  527.  27  L.  Ed. 
1020.  See  the  titles  COMPROMISE  AND 
SETTLEMENT,  ante.  p.  980;  FOREIGN 
CORPORATIONS;  RAILROADS. 

40.  Effect  of  consolidation. — Pullman's 
Palace  Car  Co.  v.  Missouri,  etc..  R.  Co., 
115  U.  S.  587,  29  L.  Ed.  499;  Central  R., 
etc.,  Co.  V.  Georgia,  92  U.  S.  665,  23  L.  Ed. 
757.     See  the  title  RAILROADS. 

41.  Guaranty. — A  letter  of  guarantee, 
written  in  the  L^nited  States,  and  ad- 
dressed to  a  house  in  England,  must  be 
construed  according  to  the  laws  of  that 
country.  Bell  v.  Bruen,  1  How.  169,  11 
L.  Ed.  89;  Pritchard  v.  Norton,  106  U.  S. 
124,  141,  27  L.  Ed.  104;  London  Assur- 
ance V.  Companhia  De  Moagens,  167  U. 
S.  149,  161,  42  L.  Ed.  113.  See  the  title 
GUARANTY. 

42.  Indemnity. — Boyle  v.  Zacharie.  6 
Pet.  348,  8  L.  Ed.  423;  Pritchard  v.  Nor- 
ton. 106  U.  S.  124.  27  L.  Ed.  104.  See 
Cook  V.  Moffat,  5  How.  295.  307,  12  L- 
Ed.   159. 

Illustration. — Z.  &  T.  were  merchants  at 
New  Orleans;  B.  was  a  resident  merchant 
at  Baltimore;  B.,  in  1818,  the  owner  of  the 
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9.  Insurance  Contracts — a.  In  General. — An  insurance  company  may,  by  its 
terms,  incorporate  the  law  of  another  state,  and  makes  its  provisions  controlhng 
upon  both  the  insured  and  the  insurer,  provided  such  provisions  flo  not  conflict 
with  the  law,  or  public  policy  of  the  state  in  which  the  contract  is  made.'*^ 

b.  Execution. — In  General. — A  contract  of  insurance  is  governed  by  the  law 
of  the  place  where  it  becomes  bmding  on  the  parties.'*'* 

Place  of  Delivery. — If  a  policy  of  insurance  does  not  become  binding  until 
delivery,  the  i)lace  of  delivery  is  the  place  of  the  contract.'*-'* 

Place  of  Payment  of  Premium. — If  a  contract  of  insurance  is  dependent 
upon  the  place  of  the  payment  of  the  i)rcnuum,  the  place  of  pa)nient  of  the  pre- 
mium will  govern.^*' 


ship  Fabius,  sent  her  to  New  Orleans, 
consigned  to  Z.  &  T.  who  procured  a 
freight  for  her,  and  the  ship  having  bejn 
attached  for  a  debt  due  by  B.,  in  New 
Orleans,  Z.  &  T.,  in  order  to  release  her, 
and  enable  her  to  proceed  on  her  voyage, 
became  security  for  the  debt,  and  were 
obliged  to  pay  the  same,  by  the  judgment 
of  a  court  of  New  Orleans;  B.,  on  being 
informed  that  Z:  &  T.  had  become  security 
for  his  debt,  approved  of  the  same,  and 
promised  to  indemnify  them  for  any  loss 
they  might  sustain.  On  the  23d  of  De- 
cember, 1819.  Z.  &  T.  instituted  a  suit 
against  B.,  in  the  circuit  court  of  Mary- 
land, for  the  recovery  of  the  sum  paid  by 
them;  and  in  the  same  month,  B.  made 
application  for  the  benefit  of  the  insolvent 
act  of  Maryland,  and  received  a  discliarge 
under  the  same;  in  May,  1821,  a  judgment 
was  rendered  by  confession,  in  the  suit  in 
favor  of  Z.  &  T.,  for  $3,113;  and  by  con- 
sent of  the  parties,  a  memorandum  was 
entered  of  record,  "'this  judgment  is  sub- 
ject to  the  legal  operation  of  the  defend- 
ant's discharge  under  the  insolvent  laws 
of  Maryland."  The  sole  effect  of  this 
agreement  was  to  save  to  the  party  what- 
ever rights  he  may  claim  from  the  legal 
operation  of  the  insolvent  laws  of  the 
state  of  Maryland;  it  neither  admitted 
their  validty,  nor  varied  any  rights  of  Z. 
&  T.,  if  they  were  entitled  to  them.  The 
agreement  of  B.  to  indemnify  Z.  &  T.  was 
not,  in  contemplation  of  law,  a  Maryland 
contract,  but  a  Louisiana  contract,  by 
which  B.  undertook  to  pay  the  money  in 
the  place  where  Z.  &  T.  resided,  and  not 
in  Maryland.  Boyle  v.  Zacharie,  6  Pet. 
348,  8  L.  Ed.  423.  See  the  title  IN- 
DEMNITY. 

Indemnity  bonds. — See  post,  "Bonds," 
VII.  K.  2,  a. 

43.  Incorporation  of  foreign  law. — Mu- 
tual Life  Ins.  Co.  v.  Cohen,  179  U.  S.  26-3. 
4.5  L.  Ed.  181;  Mutual  Life  Ins.  Co.  v. 
Hill,  193  U.  S.  551,  48  L.  Ed.  788;  Equi- 
table Life  Assurance  Society  v.  Clements, 
140  U.  S.  226,  35  L.  Ed.  497.  See  the 
titles  FOREIGN  CORPORATIONS; 
FOREIGN  LAWS. 

44.  Law  of  place  where  it  first  becomes 
binding. — The  law  of  the  place  where  tiie 
application  is  made,  the  first  premium  paid 
and  the  policy  delivered  to  the  insured  is 
the  place  of  the  contract.     Equitable  Life 


.Assurance  Society  v.  Clements,  140  U.  S. 
226,  232,  35  L.  Ed.  497;  Mutual  Life  Ins. 
Co.  V.  Cohen.  179  U.  S.  262,  45  L.  Ed.  181; 
Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S. 
551,  555.  48  L.  Ed.  788;  Mutual  Life  Ins. 
Co.  V.  Phinney,  178  U.  S.  327,  44  L.  Ed. 
1088. 

A  mutual  insurance  certificate  issued  in 
Illinois  to  a  resident  of  New  York,  to 
take  effect  upon  acceptance,  was  accepted 
in  New  York,  is  a  New  York  and  not  an 
Illinois  contract,  since  it  was  to  be  ex- 
ecuted in  New  York.  Knights  of  Pythias 
V.   Meyer,   198  U.  S.  508,  49  L.   Ed.   1146. 

A  New  York  corporation  doing  busi- 
ness in  Missouri  issued  a  policy  at  its 
New  York  office  to  a  resident  of  Mis- 
souri, the  application  was  signed,  the 
policy  delivered,  and  the  premium  paid  in 
Missouri.  Held,  that  the  contract  is  a 
Missouri  contract  to  be  governed  by  the 
laws  of  Missouri.  Equitable  Life  As- 
surance Society  v.  Clements,  140  U.  S. 
22G,  35  L.  Ed.  497.  See  New  York  Life 
Ins.  Co.  V.  Cravens,  178  U.  S.  389,  44  L- 
Ed.    1116. 

Effect  of  stipulation  as  to  laws  govern- 
ing-— A  contract  of  life  insurance,  made 
in  the  state  of  Missouri,  by  a  New  York 
corporation,  is  governed  by  the  laws  ■  f 
Missouri,  although  the  policy  expresslv 
provides  that  the  laws  of  the  state  of 
New  York  shall  govern.  New  York  Life 
Ins.  Co.  V.  Cravens.  178  U.  S.  389,  398.  44 
L.  Ed.  1116,  approved  in  National  Mut. 
Building,  etc.,  Ass'n  v.  Brahan,  193  U.  S. 
635,   48    L.    Ed.  823. 

45.  Place  of  delivery  as  place  of  con- 
tract.— Equitable  Life  Assurance  Society 
V.  Clements.  140  U.  S.  226,  35  L.  Ed.  497. 
See   the    title    INSURANCE. 

An  insurance  policy  contained  a  stipu- 
lation that  it  should  not  be  binding  until 
the  first  premium  had  been  paid  and  the 
policy  delivered.  The  premium  was  paid 
and  the  policy  delivered  in  the  state  of 
Montana.  Under  those  circumstances, 
under  the  general  rule,  the  contract  was  a 
Montana  contract,  and  governed  by  the 
laws  of  that  state.  Mutual  Life  Ins.  Co. 
V.  Cohen,  179  U.  S.  262.  264,  45  L.  Ed. 
181.  To  the  same  effect,  see  Equitable 
Life  Assurance  Societv  f.  Clements  1  tO 
U.    S.    226.    232.    35    L.    Ed.    497. 

46.  Place  of  payment  of  premium. — 
Equitable     Life      Assurance      Society      v. 
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c.  J'alidity. — The  law  of  the  place  of  performance  governs  the  validity  of  a 
contract  of  insurance."*" 

d.  Interpretation  and  Construction. — In  General. — The  law  of  the  place  of  per- 
formance is  the  law  which  governs  as  to  the  interpretation  of  the  contract.-*^ 

Local  Usages. — A  local  usage  in  one  state  will  not  affect  a  contract  of  insur- 
ance made  in  another  state."* '^ 

e.  Transfer  of  Policy. — If  tlie  laws  of  the  domicile  of  the  owner  of  a  policy  of 
insurance  and  the  lex  fori  are  opposed  to  the  law  of  the  place  of  contract,  a 
valid  transfer  of  the  policy  cannot  be  made,  since  such  transfer  would  be  in  con- 
travention of  the  laws  of  the  domicile  of  the  owner,  and  lex  fori.^*^ 


Clements.  140  U.  S.  226,  35  L.  Ed.  497; 
Mutual  Life  Ins.  Co.  v.  Phinnej',  178  U. 
S.  327,  44  L.  Ed.  1088;  Washington,  etc., 
Bank  v.  Hume.  128  U.  S.  195.  32  L.  Ed. 
370.     See   the   title    INSURANCE. 

47.  Validity. — Washington,  etc..  Bank  v. 
Hume.  128  U.  S.  195,  32  L.  Ed.  370;  Mu- 
tual Life  Ins.  Co.  v.  Phinney,  178  U.  S. 
327.  44  L.  Ed.  1088.  See  the  title  INSUR- 
ANCE. 

48.  Interpretation. — Washington,  etc., 
Bank  v.  Hume.  128  U.  S.  195,  197,  206,  32 
L.  Ed.  370;  Mutual  Life  Ins.  Co.  v. 
Phinney,  178  U.  S.  327,  338.  44  L.  Ed. 
1088.  See  the  title  INTERPRETATION 
AND  CONSTRUCTION. 

Illustration. — In  London  Assurance  7). 
Companhia  de  Moagens.  167  U.  S.  149, 
160.  167,  42  L.  Ed.  113.  a  cargo  of  wheat 
was  shipped  on  a  British  steamer  at  New 
York  for  Lisbon,  and  was  insured  by  an 
English  company  through  its  agents  in 
Philadelphia,  '"free  of  particular  average 
unless  the  vessel  be  sunk,  burned,  stranded, 
or  in  collision."  all  losses  to  be  paid 
in  sterling  at  the  company's  offices  in 
London,  and  "claims  to  be  adjusted  ac- 
cording to  the  usages  of  Lloyds."  The 
ship  was  in  collision  before  it  left  port, 
and  the  consequent  injury  to  the  vessel 
and  bad  weather  causing  some  leakage, 
the  salt  water  entered  and  injured  a 
cargo  of  wheat.  The  captain  of  the  sh'p 
found  it  necessary  to  put  in  at  Boston, 
and  after  a  survey  decided  to  sell  the 
whole  cargo  for  the  benefit  of  all  con- 
cerned. The  question  was  made  whether 
the  insurance  contract  covered  this  loss, 
and  it  was  held  that  the  law  of  England 
(lex  solutionis),  being  the  law  with  refer- 
ence to  which  the  parties  contracted,  must 
govern  the  interpretation  of  the  terms 
used  in  the  contract.  The  insurance  com- 
pany was  held  to  be  responsible  for  the 
loss,  because  according  to  the  English 
doctrine  "if  a  ship  be  once  in  collision 
during  the  adventure,  after  the  goods  are 
jn  board,  the  insurer.-  are  by  the  law  if 
England  liable  for  a  loss  covered  by  the 
general  words  in  the  policy,  though  such 
lOss  is  not  the  result  of  the  original  col- 
lision, and  but  for  the  collision  would  have 
been  w-ithin  the  exception  contained  in 
the  memorandum,  and  free  from  particu- 
lar average  as  therein  provided.  Minor's 
Conflict   of    Laws,   p.   4G1.      See   the   titles 


I.VSURANCE;  INTERPRETATION 
AND  CONSTRUCTION. 

49.  Local  usages. — Insurance  Co.  v. 
Hibernia  Ins.  Co.,  140  U.  S.  565,  35  L.  Ed. 
517.  See.  generallv.  the  titles  INTER- 
PRETATION AND  CONSTRUCTION; 
USAGES   AND   CUSTOMS. 

Illustration. — Insurance  was  aflfected  in 
Boston.  ^lassachusetts,  on  the  ship  Dawn, 
from  New  York  to  the  Pacific  Ocean,  on 
a  whaling  voj-age,  and  until  her  return; 
the  letter  ordering  insurance  was  written 
in  New  York,  by  the  owner  of  the  ship, 
who  resided  there;  and  the  ship  was  repre- 
sented to  be  a  "coppered  ship;"  the  ship 
on  the  outward  passage,  struck  upon  a 
rock  at  the  Cape  de  Verd  Islands,  and 
knocked  off  a  part  of  her  false  keel,  but 
proceeded  on  her  voj'age,  and  continued 
cruising,  and  encountered  some  heavy 
weather,  until  she  was  finally  compelled 
to  return  to  the  Sandwich  Islands;  where 
she  arrived  in  a  leaky  condition,  and  upon 
examination  by  competent  surveyors,  she 
was  found  to  be  so  entirely  perforated  by 
worms,  in  her  keel,  stem  and  stern-post, 
and  some  of  her  planks,  as  to  be  wholly 
unnavigable;  and  being  incapable  of  re- 
pair at  that  place,  she  was  condemned  and 
sold;  the  vessel,  on  her  outward  voyage, 
had  put  into  St.  Salvador,  and  both  at  the 
Cape  de  Verds,  and  at  St.  Salvador,  her 
bottom  was  examined  by  swimmers;  it 
was  in  evidence,  that  the  terms  "a  cop- 
pered ship"  had  a  different  meaning,  and 
were  differently  understood  in  Boston  and 
in  New  York.  Held,  that  the  assured,  in 
making  the  representation  in  the  letter, 
was  bound  by  the  usage  and  meaning  of 
the  terms  contained  therein  in  New  York, 
where  the  letter  was  written,  and  his  ship 
was  moored,  and  not  by  those  of  Boston, 
where  the  insurance  was  effected.  Haz- 
ard V.  New  England  Marine  Ins.  Co..  8 
Pet.  .t57.  8  L.  Ed.  1043.  See  the  title 
USAGES   AND   CUSTOMS. 

50-  Transfer. — A  transfer  by  an  insol- 
vent of  a  Connecticut  policy,  payable  to 
himself  or  his  personal  representatives, 
would  be  held  invalid  in  the  District  of 
Columbia,  even  though  valid  under  the 
laws  of  Connecticut,  if  the  laws  of  the 
district  were  opposed  to  the  latter,  be- 
cause the  positive  laws  of  the  domicile  and 
the  forum  must  prevail.  Washington, 
etc..  Bank  v.  Hume,  128  U.  S.  195,  207,  ^2 
L.  Ed.  370.     See  the  title  INSURANCE 
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f.  Forfeiture  of  Policy. — The  statutory  provisions  of  the  state  of  New  York 
requiring  notice  as  a  condition  precedent  to  f(jrfeitures  for  nonpayment  of  premi- 
ums, have  no  extraterritorial  effect,  and  do  not  apply  to  contracts  made  by  a  New 
York   company  outside   of  that   state.'' ^ 

g.  Rights  and  Benefits  of  Beneficiaries. — The  rights  and  benefits  given  by  the 
laws  of  the  place  where  the  policy  is  issued,  to  the  beneficiaries  named  therein, 
is  as  much  a  part  of  the  contract  as  if  incorporated  therein,  not  only  because  they 
are  to  be  taken  as  if  entered  into  there,  but  because  there  was  the  place  of  per- 
formance, and  the  stipulation  of  the  parties  was  made  with  reference  to  the  laws 
of  that  place. ^2 

10.  Contracts  to  Pay  Interest — a.  General  Rule. — The  general  rule  is,  that 
the  law  of  the  place  where  a  contract  for  the  loan  of  money  is  made  will  govern 
the  rate  of  interest  thereon.^-*  But  where  the  contract  is  to  be  performed  else- 
where, the  laws  of  the  place  of  performance  will  govern  the  rate  of  interest.^^ 

b.  Unmientioned  Interest  after  Maturity. — Where  it  is  shown  that  the  parties 
intended  to  contract  for  interest  under  the  law  of  the  place  where  the  contract  was 
made,  that  law  will  determine  unmentioncd  interest  after  maturity. ^^  But  if  the 
rate  of  interest  legally  agreed  upon  before  maturity  is  that  of  the  place  of  per- 
formance, that  law  will  govern  interest  falling  due  after  maturity.^'''     \\'here  the 


51.  Forfeitures. — Mutual  Life  Tns.  Co. 
V.  Cohen,  179  U.  S.  263,  45  L.  Ed.  181; 
Mutual  Life  Ins.  Co.  v.  Hill,  19.'!  U.  S. 
5.51,   554.  48   L.    Ed.  788. 

Application  providing  that  New  York 
law  shall  govern. — Where  an  application 
for  t'lre  insur;'nre  is  made  in  another  state, 
with  a  New  York  insurance  company,  the 
fact  that  the  application  contains  a  pro- 
vision providing  that  the  contract  shall  !)e 
subject  to  the  charter  of  the  company  and 
the  laws  of  New  York,  will  not  subject 
the  policy  delivered  in  another  state  to 
the  provisions  of  the  New  York  laws  re- 
quiring notice  as  a  condition  precedent  of 
forfeiture  for  nonpayment  of  premiums. 
Mutual  Life  Ins.  Co.  v.  Cohen.  179  U.  S. 
262,  45  L.  Ed.  181;  Mutual  Life  Ins.  Co. 
V.  Hill,  193  U.  S.  551,  48  L-  Ed.  788. 

52.  Rights  and  benefits  of  beneficiaries. 
— Washington,  etc..  Bank  v.  Hume,  128 
U.  S.  195,  32  L.  Ed.  370.  See  the  title 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES. 

53.  De  Wolf  V.  Johnson,  10  Wheat.  367, 
6  L.  Ed.  343;  United  States  Mortgage  Co. 
V.   Sperry,  138  U.  S.  313.  34  L.   Ed.  969. 

Bonds. — The  fact  that  bonds  of  a  state 
are  made  payable  in  another  state  for  the 
convenience  of  bond  holders,  where  they 
are  executed  in  the  home  state,  does  not 
make  the  payment  of  interest  governed  by 
the  laws  of  the  state  in  which  the  bonds 
are  payable;  the  payment  of  interest  is 
governed  by  its  own  laws,  the  nlace  of 
making  of  the  bonds.  United  States  v. 
North  Carolina.  136  U.  S.  211.  34  L.  Ed. 
336.   Sec,   generally,   the   title    INTEREST. 

Loan  secured  by  mortgage  on  realty  in 
another  state. — The  law  of  the  place  of 
making  will  govern  even  though  the  loan 
is  to  be  secured  bv  a  mortgage  on  lands 
in  another  state.  De  Wolf  v.  Johnson,  10 
Wheat.  367,  6  L.  Ed.  343;  Andrews  v. 
3  U  S  Enc— 67 


Pond,  13  Pet.  65,  10  L.  Ed.  61.  See  post, 
"Debt  Secured  by  Mortgage  on  Realty  in 
Another   State."   VII,    K.   10.  e,    (3). 

54.  Scotland  County  v.  Hill,  132  U.  S. 
107,  117.  33  L.  Ed.  261.  See  Andrews  v. 
Pond.   13   Pet.  65,   73,  77,   78,   10   L.    Ed.  61. 

Municipal  bonds. — Since  municipal 
bonds,  with  couimns  payable  to  bearer, 
have,  by  universal  usage  and  consent,  all 
the  qualities  of  commercial  paper,  a  party 
recovering  on  the  coupons  attached 
thereto  will  be  entitled  to  the  amount  of 
the  coupon,  with  interest,  and  exchange 
at  the  place  where,  by  the  terms,  they 
were  made  pavable.  Gelpcke  v.  Dubuque. 
1  Wall.  175,  176,  17  L.  Ed.  520.  See.  gen- 
erallv.  the  title  MUNICIPAL,  COUNTY. 
STATE  AND  FEDERAL  SECURI- 
TIES. 

Interest  as  damages. — See  post,  "Dam- 
ages."  XV.   H. 

Interest  on  negotiable  paper. — See  ante, 
"Interest."  VII,   K.  4,  g. 

55.  Unmentioned  interest  after  ma- 
turity.— Cromwell  ?•.  Sac  County,  96  U. 
S.    51.   24   L.    Ed.   681. 

56.  Place  of  performance. — Coghlan  v. 
South  Carolina  R.  Co.,  142  U.  S.  101,  35 
L.  Ed.  951.  See  United  States  v.  North 
Carolina,   136   U.   S.  211.   34   L.    Ed.   336. 

Railroad  bonds  of  a  South  Carolina  cor- 
poration, redeemable  and  performable  in 
England,  bear  interest  after  maturity  ac- 
cording to  the  law  of  England.  Coghlan 
V.  South  Carolina  R.  Co.,  142  U.  S.  101, 
35  L.  Ed.  951. 

Coupons. — Coupons  of  negotiable  mu- 
nicipal bonds  bear  interest  after  their  ma- 
turity at  the  rate  fixed  by  the  law  of  the 
place  where  thev  are  payable.  Gelpcke  :'. 
Dubuque,  1  Wall.  175,  17  L.  Ed.  520;  Pana 
V.  Bowler,  107  U.  S.  529.  27  L.  Ed.  424; 
Walnut  V.  Wade.  103  U.  S.  683.  696,  26  L. 
Ed.  526;  Cairo  v.  Zane.  149  U.  S.  122,  142, 
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interest  before  maturity  is  payable  according  to  tbe  rate  prevailing  at  tbe  place 
of  performance,  it  will  be  presumed,  in  the  absence  of  circumstances  showing  the 
contrary,  that  the  rate  of  interest  on  the  principal  after  maturity  will  be  the  same 
rate  as  that  prevaihng  at  the  place  of  performance.^'  Unmentioned  interest  on  a 
judgment  after  its  rendition  is  governed  by  the  law  of  the  place  where  the  judg- 
ment was  rendered.^* 

c.  Interest  on  Judgments. — Interest  on  a  judgment  for  the  amount  recovered 
is  to  be  governed  by  the  law  of  the  place  where  the  judgment  was  rendered,  so  far 
as  the  courts  of  that  state  are  concerned. ^^ 

d.  Effect  of  Construction  or  Agreement  by  Forties. — The  parties  may  agree  as 
to  the  place  and  manner  of  the  payment  of  interest  on  a  contract.^o  The  practical 
interpretation  or  construction  placed  upon  a  contract  by  the  parties  themselves 
as  to  what  law  governs  the  interest  thereon,  is  binding  upon  the  parties. *5i 

e.  Usurious  Contracts — (1)  In  General. — It  may  be  stated  as  a  general  rule  that 
the  question  of  usury  is  to  be  governed  by  the  laws  of  the  place  where  the  contract 
to  pay  interest  is  made.*^^  g^t  if  the  place  of  performance  of  the  contract  differs 
from  the  place  of  making,  the  place  of  performance  will  govern  the  question  of 
usury.^" 

(2)  Stipulations  by  Parties  as  to  Lavj  Governing — (a)  In  General. — A  person 
contracting  for  the  payment  of  interest  may  contract  to  pay  it  either  at  the  rate 
of  the  "place  of  contract,"  or  at  that  of  the  "place  of  performance."^^ 


37  L.  Ed.  673.  See  the  title  MUNICIPAL. 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES. 

The  county  of  Scotland  in  ^Missouri  is- 
sued bonds  payable  in  New  York,  with 
interest  coupons  attached,  also  payable  m 
New  York.  The  contract  of  the  parties 
failed  to  show  whether  or  not  the  coupons 
bore  interest.  Held,  that  the  New  York 
law  and  not  the  Missouri  law  should  de- 
termine the  interest  chargeable  upon  the 
coupons  after  maturity.  Scotland  County 
V  Hill,  132  U.  S.  107,  33  L.  Ed.  261.  See 
the  title  MUNICIPAL,  COUNTY, 
STATE  AND  FEDER.\L  SECURI- 
TIES. 

57.  Presumption  as  to  rate. — Coghlan 
V.  South  Carolina  R.  Co.,  142  U.  S.  101, 
110,  35  L.  Ed.  951.  See,  srenerally,  the 
titles  INTEREST:  PRESUMPTIONS 
AND  BURDEN  OF  PROOF. 

58.  Unmentioned  interest  on  judgments 
after  maturity. — Scotland  County  v.  Hill, 
132   U.   S.   107,  33   L.    Ed.   261. 

Illustration. — A  judgment  rendered  in 
the  state  of  Missouri  will  be  governed  by 
the  laws  of  Missouri  as  to  the  rate  of  in- 
terest payable  thereon  after  maturity. 
Scotland  County  v.  Hill.  132  U.  S.  107.  33 
L  Ed  261.  See  the  titles  INTEREST; 
JUDGMENTS   AND   DECREES. 

59.  Interest  on  judgments.  —  Scotland 
County  V.  Hill,  132  U.  S.  107.  117,  33  L. 
Ed  261.  See,  generally,  the  titles  IN- 
TEREST; JUDGMENTS  AND  DE- 
CREES. 

Unmentioned  interest  after  maturity  on 
judgments. — See  ante,  "Unnienti'-ined  In- 
terest after  Maturity,"'  VII,  K,  10,  b. 

60.  Agreement  by  parties. — Where  an 
agreement  is  made  by  London  merchants 
that  the  rate  of  interest  chargeable  shall 
be   according   to   the    manner   and    custom 


of  London,  it  is  improper  for  a  commis- 
sioner of  accounts  to  calculate  interest  ac- 
cording to  the  law  of  the  United  States. 
Freeland  v.  Heron,  7  Cranch  147,  3  L.  Ed. 
297. 

61.  EfTect  of  construction  by  parties. — 
Where  the  interpretation  of  a  bond  is  in 
issue,  the  practical  construction  put  upon 
the  bonds,  after  their  maturity',  bj^  the  par- 
ties, as  to  whether  they  bear  interest,  ac- 
cording to  the  law  of  the  place  of  their 
making  or  performance,  is  of  weight,  if 
the  interpretation  is  in  doubt.  Cf^ghlan 
V.  South  Carolina  R.  Co.,  142  U.  S.  101, 
35  L.  Ed.  951.  See,  generally,  the  title 
INTEREST. 

62.  Lex  loci  contractus  governs 
usurious  contracts. — De  Wolf  v.  Johnson, 
10  Wheat.  367,  6  L.  Ed.  343;  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  23  L.  Ed. 
245;  Call  v.  Palmer,  116  U.  S.  98.  29  L. 
Ed.  559;  Andrews  v.  Pond.  13  Pet.  65,  10 
L.  Ed.  61;  Cromwell  v.  Sac  County,  96 
U.  S.  51,  24  L.  Ed.  681;  Junction  R.  Co. 
V.  Bank,  12  Wall.  226,  229,  20  L.  Ed.  385; 
Miller  v.  Tiffany,  1  Wall.  298,  17  L.  Ed. 
540.  See  City  Nat.  Bank  v.  Hunter,  129  U. 
S.  557,  32  L.  Ed.  752;  Missouri,  etc.,  Trust 
Co.  V.  Krumseig,  172  U.  S.  351.  355,  43 
L.  Ed.  474,  reaffirmed  in  Ornstine  v. 
Gary,  204  U.  S.  669,  51  L.  Ed.  672. 

63.  Junction  R.  Co.  v.  Bank,  12  Wall. 
226,  229,  20  L.  Ed.  385.  See  City  Nat. 
Bank  v.  Hunter,  129  U.  S.  557,  32  L.  Ed. 
752.      See    the    title   USURY. 

If  a  bond  be  not  usurious  by  the  law  of 
the  place  where  payable,  a  plea  of  usury 
cannot  be  sustained  in  an  action  thereon. 
Junction  R.  Co.  v.  Bank.  12  Wall.  2-36,  20 
L.  Ed.  385.  See  post,  "Devices  to  Evade 
Usury  Laws,"  VII,  K,  10,  e,  (4). 

G'l.  Stipulations  in  general. — Miller  v. 
Tiffany,  1  Wall.  298,  17  L.  Ed.  540;  Crom- 
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(b)  Effect  of  Stipulations  for  Higher  Rate  at  Place  of  Perfonnauce  or  Place  of 
Contract. — If  the  interest  allowed  by  the  law  of  the  place  of  performance  is  higher 
than  that  permitted  at  the  place  of  contract,  the  parties  may  stipulate  for  the  higher 
interest  without  incurring  the  penalties  of  usury ,^^  and  if  the  rate  of  interest  be 
higher  at  the  place  of  the  contract  than  at  the  place  of  performance,  the  parties 
may  lawfully  contract  in  that    case  also  for  the  higher  rate.*^*^ 

(3)  Debt  Secured  by  Mortgage  on  Realty  in  Another  State. — In  a  contract  for 
the  loan  of  money,  the  law  of  the  place  where  the  contract  is  made  is  to  govern; 
and  it  is  immaterial,  that  the  loan  was  to  be  secured  by  a  mortgage  on  lands  in 
another  state.*^"  In  such  a  case,  the  statutes  of  usury  of  the  slate  where  the  con- 
tract was  made,  and  not  those  of  the  state  where  it  is  secured  by  mortgage,  are  to- 
govern  it,  unless  there  be  some  other  circumstance  to  show  that  the  parties  had  in 
view  the  laws  of  the  latter  state.^^ 


well  V.  Sac  County,  96  U.  S.  51,  62,  24 
L.   Ed.   681. 

A  mortgage  company  was  created  in 
New  York  with  power  to  loan  money 
upon  real  estate  anywhere  within  the 
United  States,  but  prohibited  from  lending 
money  at  a  rate  of  interest  "exceeding  the 
legal  rate."  Held,  that  this  was  not  in- 
tended to  withhold  from  it  the  power  to 
contract  in  other  states  for  interest  upon 
moneys  loaned,  upon  terms  less  favorable 
than  those  states  permitted  in  respect  to 
loans  there  made  by  other  corporations, 
and  by  individuals.  The  legal  rate  re- 
ferred to  in  the  appellant's  charter  is  the 
rate  established  by  the  law  of  the  place 
where  the  contract  of  loan  is  made.  United 
States  Mortgage  Co.  v.  Sperry,  138  U.  S. 
313,   33G,   34   L.    Ed.  969. 

65.  Higher  rate  at  place  of  performance. 
—Andrews  v.  Pond,  13  Pet.  6,5.  10  L.  Ed. 
61;  Coghlan  v.  South  Carolina  R.  Co., 
142  U.  S.  101,  111.  35  L.  Ed.  951;  London 
Assurance  v.  Companhia  De  Moagens,  167 
U.  S.  149,  161,  42  L.  Ed.  113;  Miller  v. 
Tiffany,  1  Wall.  298,  310,  17  L.  Ed.  540; 
Scudder  v.  Union  Nat.  Rank,  91  U.  S. 
406,  412,  23  L.  Ed.  245;  Cockle  v.  Flack, 
93  U.  S.  344,  23  L.  Ed.  949;  Cromwell  :a 
Sac  County,  96  U.  S.  51,  62,  24  L.  Ed. 
681;  United  States  Mortgage  Co.  v. 
Sperry.  138  U.  S.  313,  34  L.  Ed.  960; 
Junction  R.  Co.  v.  Bank,  12  Wall.  226,  20 
L.  Ed.  385;  Scotland  County  v.  Hill,  132 
U.  S.  107,  33  L.  Ed.  261;  Bedford  v.  East- 
ern Building,  etc.,  Ass'n,  181  U.  S.  227, 
242,  45  L.  Ed.  834;  Peyton  v.  Heinekin, 
131  U.  S.,  appx.  ci,  20  L.  Ed.  679.  Com- 
pare Tilden  v.  Blair,  21  Wall.  241,  22  L. 
Ed.   632. 

Commission  merchants  in  the  city  of 
New  York,  agreed  to  advance  money  to 
the  defendant  in  another  state  from  time 
to  time.  To  reimburse  them  for  such  ad- 
vances, the  defendant  undertook  to  send 
flour  to  them  in  New  York,  which  they 
agreed  to  sell,  and,  after  deducting  com- 
missions and  legal  interest  according  to 
the  New  York  rate,  to  credit  him  with 
the  balance.  Thus  the  advances  were  to 
be  made  in  New  York,  and  they  were  to 
be  repaid  there.  That  state  ^^s  the  place 
of  performance,  and  hence  it  was  legiti- 
mate to  fix  the  rate  of  interest  there  al- 


lowed by  law.  Peyton  v.  Heinekin,  131 
U.  S.,  appx.  ci,  20  L.  Ed.  679.  See.  gen- 
erally,  the   title   INTEREST. 

66.  Higher  rate  at  place  of  contract.^ 
Miller  v.  Tiffany,  1  Wall.  298,  17  L.  Ed. 
540;  Cromwell  v.  Sac  County,  96  U.  S. 
51.  62.  24  L.  Ed.  681;  Andrews  v.  Pond, 
13  Pet.  65.  78,  10  L.  Ed.  61;  Junction  R. 
Co.  z>.  Bank,  12  Wall.  226,  20  L.  Ed.  385; 
Scotland  County  v.  Hill,  132  U.  S.  107,  33 
L.  Ed.  261;  Cockle  v.  Flack.  93  U.  S.  344, 
23  L.  Ed.  949;  Bedford  v.  Eastern  Build- 
ing, etc.,  Ass'n,  181  U.  S.  227,  242,  45  L, 
Ed.  834;  Scudder  v.  Union  Nat.  Bank,  91 
U.  S.  406.  412.  23  L.   Ed.  245. 

Illustrations. — Where  a  contract  of  loan 
is  made  between  a  citizen  of  Hiinois  and 
a  corporation  of  another  state,  and  the 
bonds  for  the  loan  have  been  executed 
in  Illinois  and  secured  by  mortgage  upon 
real  estate  there  situated,  the  defense  of 
usury,  in  a  court  of  the  United  States 
sitting  in  and  administering  the  laws  of 
Illinois,  cannot  be  sustained  upon  the 
ground  simply  that  the  rate  of  interest, 
exacted  or  reserved,  was  in  excess  of  that 
allowed  by  the  law  of  the  state  in  which 
the  bonds  are  made  payable.  Fowler  v. 
Equitable  Trust  Co.,  141  U.  S.  384,  396, 
35  L.  Ed.  786,  approved  in  Coghlan  v. 
South  Carolina  R.  Co.,  142  U.  S.  101,  112, 
35  L.  Ed.  951.  See,  generally,  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST. 

In  respect  to  loans  made  in  other  states, 
the  rate  of  interest,  allowed  by  the  state 
where  the  contract  of  loan  is  made,  w'll 
be  respected  by  the  courts  of  New  York, 
although  such  rate  is  in  excess  of  that 
fixed  by  its  own  laws,  and  although  one 
of  the  parties  to  the  contract,  the  lender, 
was  a  resident  of  that  state.  United  States 
Mortgage  Co.  v.  Sperry,  138  U.  S.  313, 
336.    34    L.    Ed.    969. 

67.  Debt  secured  by  mortgage  on  real 
estate  in  another  state. — De  Wolf  t>. 
Johnson,  10  Wheat.  367,  6  L.  Ed.  34.3; 
Andrews  v.  Pond,  13  Pet.  65.  10  L.  Ed. 
61.  See  the  titles  MORTGAGES  ANI> 
DEEDS  OF  TRUST;  USURY. 

68.  Lex  loci  contractus  governs. — De 
Wolf  V.  Johnson.  10  Wheat.  367,  6  L.  Ed. 
343.  See  this  case  distinguislied  in  Lloyd 
V.  Scott,  4  Pet.  205,  7   L.   Ed.  833. 
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(4)  Devices  to  Bvade  Usury  Laws. — The  rules  that  a  party  may  stipulate  for 
the  higher  rate  at  the  place  of  performance,  or  at  the  place  of  contract  is  subject 
to  the  qualitication,  that  the  parties  act  in  good  faith,  and  that  the  form  of  the 
transaction  is  not  adopted  to  disguise  its  real  character.*^ '^  As  where  the  place 
agreed  on  is  fixed  for  the  purpose  of  obtaining  the  higher  rate,  and  to  evade  the 
penalty  of  a  usurious  contract  at  the  other  place."*^ 

(5)  Contracts  of  Building  and  Loan  Associations. — \Miether  or  not  the  con- 
tract of  a  building  and  loan  association  is  usurious  or  not  depends  upon  the  law 
of  the  place  of  payment."^ 

11.  CoxTRACTS  OF  Lease. — See  post,  "Leases,"  VII,  K,  14,  c. 

12.  }klARRiAGE  Contracts  and  Settlements. — A  deed  of  settlement  is  gov- 
erned by  the  law  of  the  place  where  made.'^^  And  the  subsecjuent  removal  of 
the  property  to  another  state  will  not  relieve  the  property  of  the  protection  af- 
forded it  by  the  place  of  making,  as  against  the  claims  of  subsequent  creditors,  or 
purchasers   acquired   at   the   place   of   removal.'^ 


69.  :\Iiller  z:  Tiffany.  1  Wall.  298,  310, 
17  L.  Ed.  540;  Cromwell  v.  Sac  County, 
96  U.  S.  51,  62,  24  L.  Ed.  681;  Andrews  v. 
Pond,  13  Pet.  65,  10  L.  Ed.  61.  Compare 
Junction  R.  Co.  v.  Bank,  12  Wall.  226,  20 
L.    Ed.   385. 

70.  Miller  v.  Tiffany,  1  Wall.  298,  17  L. 
Ed.  540;  Cromwell  v.  Sac  County,  96  U. 
S.  51,  62.  24  L.  Ed.  681.  Compare  Junc- 
tion R.  Co.  V.  Bank,  12  Wall.  226.  20  L. 
Ed.    385. 

When  a  contract  has  been  made,  with- 
out reference  to  the  laws  of  the  state 
■where  it  was  made,  or  to  the  laws  of  the 
place  of  performance,  and  a  rate  of  in- 
terest was  reserved  forbidden  by  the  laws 
of  the  place  where  the  contract  was  made, 
which  was  concealed  under  the  name  of 
exchange,  in  order  to  evade  the  law 
against  usury,  the  question  is  not,  which 
law  is  to  govern  in  executing  the  con- 
tract; unquestionably,  it  must  be  the  law 
of  the  state  where  the  agreement  was  en- 
tered into,  and  the  instrument  taken  xo 
secure  its  performance.  A  contract  of  this 
kind  cannot  stand  on  the  same  principles 
with  a  bona  fide  agreement  made  in  one 
place  to  be  executed  in  another;  in  the 
last-mentioned  cases,  the  agreements  are 
permitted  by  the  lex  loci  contractus,  and 
will  even  be  enforced  there,  if  the  party 
is  found  within  its  jurisdiction;  but  the 
same  rule  cannot  be  applied  to  contracts 
forbidden  by  its  laws,  and  designed  to 
evade  them.  In  such  cases,  the  legal  con- 
sequences of  such  an  agreement  must  be 
decided  by  the  law  of  the  place  where  the 
contract  was  made;  if  void  there,  it  rs 
void  everywhere.  .\ndrews  v.  Pond.  13 
Pet.  65.  10  L.  Ed.  61.  See  the  title 
USURY. 

71.  Building  and  loan  association  con- 
tracts.— Bedford  v.  Eastern  Building,  et:.. 
Ass'n,  181  U.  S.  227.  45  L.  Ed.  834;  Na- 
tional ]Mut.  Building,  etc.,  .\ss'n  r. 
Brahan.  193  U.  S.  035.  48  L.  Ed.  823.  See 
the  title  BUILDING  AND  LOAN  AS- 
SOCIATIONS, ante.  p.   542. 

Illustration. — A  contract  of  a  foreign 
building  and  loan  association,  which  is  not 
usurious    under    the    laws    of    its    domicile 


and  where  the  contract  is  payable,  can- 
not be  attacked  for  usury  in  the  state 
where  the  land  mortgaged  is  situated. 
Bedford  z\  Eastern  Building,  etc..  Ass'n, 
181  U.  S.  227,  45  L.  Ed.  834;  National  xAIut. 
Building,  etc.,  Ass'n  v.  Brahan,  193  U.  S. 
635,    48    L.    Ed.    823. 

72.  Marriage  contracts  and  settlements. 
—United  States  Bank  i:  Lee,  13  Pet.  107, 
10  L.  Ed.  81;  De  Lane  v.  Moore,  14  How. 
253,   14   L.    Ed.   409. 

73.  Effect  of  subsequent  removal. — A 
deed  of  settlement,  executed  and  recorded 
in  favor  of  a  party,  in  conformit}'  with 
the  laws  of  Virginia,  protects  her  rights 
in  the  subject  settled,  against  the  judg- 
ment of  a  subsequent  creditor,  in  the  Dis- 
trict of  Columbia.  United  States  Bank 
z:  Lee.  13  Pet.  107,  10  L.  Ed.  81;  De  Lane 
c'.  Moore,  14  How.  253,  267,  14  L.  Ed. 
409. 

Where  an  antenuptial  contract  was  al- 
leged to  have  been  made,  and  the  afS- 
davits  of  the  parties  claiming  under  it 
alleged  that  they  never  possessed  or  saw 
it;  that  thej-  had  made  diligent  inquiry  for 
it,  but  were  unable  to  learn  its  present 
existence  or  place  of  existence;  that  in- 
quiry had  been  made  of  the  guardian  of 
one  of  the  children,  who  said  that  he  had 
never  been  in  possession  of  it,  and  did 
not  know  where  it  was;  that  inquiry  had 
been  made  at  the  recording  offices  in  vain, 
and  that  the  af^fiants  believed  it  to  be  lost; 
secondary'  proof  of  its  contents  ought  to 
have  been  admitted.  If  it  was  regularly 
recorded  in  one  state,  and  the  property 
upon  which  it  acted  was  removed  to  an- 
other state,  the  protection  of  the  contract 
would  follow  the  property  into  the  state 
into  which  it  was  removed.  De  Lane  V. 
M    ore,   14  How.   253,   14   L.    Ed.    409. 

R.  B.  L..  in  1809,  then  residing  in  Vir- 
ginia, for  a  valuable  consideration,  made 
a  conveyance,  in  trust  for  the  benefit  of 
his  wife,  of  certain  personal  property  and 
sla^■f"'^.  which  deed  was  duly  recorded  ac- 
cording to  the  provisions  of  the  act  of 
the  legi-^lature  of  Virginia;  the  property 
thus  conveyed  remained  in  the  possession 
of    the   husband   and   wife,    while   they   re- 
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13.  Transfers  of  Pfrsonalty — a.  General  Consideration. — General  State- 
ment.— How  far  a  transfer  of  personal  property  lawful  in  the  o\vntr"s  domicile 
will  be  respected  in  the  courts  of  the  country  where  the  property  is  located  and 
a  different  rule  of  transfer  prevails,  is  a  vexed  question,  but  it  is  well  settled  that 
there  is  no  absolute  right  to  have  such  transfer  respected,  and  it  is  only  on  the 
principle  of  comity  that  it  is  ever  allowed."^  A  transfer  of  personalty  valid  by 
the  law  of  the  owner's  domicile,  and  the  place  of  transfer,  will  be  recognized  as 
valid  in  the  courts  of  every  other  country  or  stale  in  which  the  validit}'  of  the 
transfer  is  attacked. '^^ 

Distinction  between  Voluntary,  and  Involuntary  or  Statutory,  Convey- 
ance of  Property. — In  determining  the  effect  of  a  transfer  of  property  situated 


sided  in  Virginia;  and  in  1814,  R.  B.  L. 
removed  to  the  District  of  Columbia,  with 
his  wife  and  family,  and  brought  with 
him  the  slaves  and  property  so  conveyed 
in  trust.  In  1817,  R.  B.  L.  borrowed  n 
sum  of  money  of  the  bank  of  the  United 
States  on  his  promissory  note,  indorsed 
by  one  of  the  trustees  named  in  the  deed 
of  trust  of  1809;  at  the  time  the  loan  was 
made,  R.  B.  L.  executed  a  deed  of  trust 
of  eleven  slaves,  and  among  them  were 
the  slaves,  and  the  household  furniture, 
conveyed  by  the  deed  of  1809,  to  secu'C 
the  bank  for  the  amount  of  the  loan.  In 
18:27,  R.  B.  L.  died,  entirely  insolvent; 
during  his  residence  in  Washington,  be- 
ing in  reduced  circumstances,  he  sold  some 
of  the  slaves  conveyed  by  the  deed  of 
1809,  for  the  support  of  his  family;  with- 
out objection  by  his  wife  or  her  trustees. 
In  18;]4.  the  debt  to  the  bank  being  un- 
paid, a  bill  was  filed  against  Mrs.  E.  L., 
the  wife  of  R.  B.  L.,  and  the  trustees,  in 
order  to  compel  the  surrender  of  the  re- 
maining slaves,  and  the  household  furni- 
ture, to  the  trustees  for  the  bank,  for  the 
sale  of  the  same,  to  satisfy  the  debt  due 
to  the  bank:  Held,  that  the  deed  of  1809, 
vesting  the  property  in  Mrs.  L.'s  trus- 
tees, was  effectual,  according  to  the  laws 
of  Virginia,  to  protect  the  title  thereto, 
against  the  subsequent  creditors,  or  pur- 
chasers from  R.  B.  Lee;  and  that  the  re- 
moval of  R.  B.  L.  and  his  wife  into  the 
District  of  Columbia,  with  the  property 
conveyed  to  the  trustees  for  the  use  of 
Mrs.  L.,  did  not  affect  or  impair  tho 
validity  of  the  deed  of  trust.  United 
States  Bank  v.  Lee,  13  Pet.  107.  10  L.  Ed. 
81.  See  the  title  M.\RRIACxE  CON- 
TRACTS  AND   SETTLEMENTS. 

74.  Transfers  of  personalty. — Green  v. 
Van  Buskirk,  7  Wall.  139,  1.50,  19  L.  Ed. 
109;  Green  v.  Van  Buskirk,  5  Wall.  307,  18 
L.  Ed.  599;  Hervey  v.  Rhode  Island  Lo- 
comotive Works.  93  U.  S.  664,  671.  23  L. 
Ed.  1003;  Walworth  v.  Harris,  129  U.  S. 
3.55,  32  L.  Ed.  712;  Cole  v.  Cunningham, 
133  U.  S.  107.  33  L.  Ed.  538;  Ilarkncss  v. 
Russell.  118  U.  S.  663,  679,  30  L.  Ed.  285; 
Dooley  v.  Pease,  180  U.  S.  126,  45  L.  Ed. 
457.  See  Security  Trust  Co.  v.  Dodd,  173 
U.  S.  624,  631.  43  L.  Ed.  835.  And  see, 
generally,  the  titles  CHATTEL  MORT- 
GAGES,  ante.   p.   699;   SALES. 

It    is    a    mere    principle    of    comity    be- 


tween the  courts,  which  must  give  way 
when  the  statutes  of  the  country  where 
property  is  situated,  or  the  established 
policy  of  its  laws  prescribe  a  different 
rule,  or  it  is  detrimental  to  the  interests 
of  the  citizens  of  the  forum,  or  impairs 
the  rights  and  remedies  of  domestic  cred- 
itors. Green  v.  Van  Buskirk,  7  Wall.  139, 
19  L.  Ed.  109;  Black  v.  Zacharie.  3  How. 
483,  11  L.  Ed.  690;  Hervey  v.  Rhode 
Island  Locomotive  Works,  93  U.  S.  664, 
671,  23  L.  Ed.  1003;  Walworth  v.  Harris, 
129  U.  S.  355,  32  L.  Ed.  712;  Cole  v.  Cun- 
ningham, 133  U.  S.  107.  33  L.  Ed.  538; 
Harkness  v.  Russell,  118  U.  S.  663,  679, 
30  L.  Ed.  285;  Dooley  v.  Pease,  180  U.  S. 
126,  45  L.  Ed.  457;  Green  v.  Van  Buskirk, 
5  Wall.  307,  312.  18  L.  Ed.  599.  See 
Security  Trust  Co.  v.  Dodd,  173  U.  S.  624, 
43  L.   Ed.  835. 

Reason  for  rule. — Every  state  has  the 
right  to  regulate  the  transfer  of  property 
within  its  limits,  and  whoever  sejids  prop- 
erty to  it,  impliedly  submits  to  the  regu- 
lations concerning  its  transfer  in  force 
there,  although  a  different  rule  of  transfer 
prevails  in  the  jurisdiction  where  he  re- 
sides. Walworth  v.  Harris,  129  U.  S.  355. 
365.  32  L.  Ed.  712;  Green  v.  Van  Buskirk, 
5  Wall.  307,  18  L.  Ed.  599  ;  Green  v.  Van  Bus- 
kirk, 7  Wall.  139,  19  L.  Ed.  109;  Dooley 
r.  Pease,  180  U.  S.  126,  45  L.  Ed.  457; 
Hervey  v.  Rhode  Island  Locomotive 
Works,  93  U.  S.  664,  23  L.  Ed.  1003;  Hark- 
ness V.  Russell,  118  U.  S.  663,  679,  30  L. 
Ed.  285;  Cole  v.  Cunningham,  133  U.  vS. 
107,  33  L.  Ed.  538.  See  ante.  "Exclusive- 
ness  of  Power  Exercised  by  States  and 
Countries,"   II. 

75.  Green  :•.  Van  Buskirk,  5  Wall.  307. 
18  L.  Ed.  599;  Green  v.  Van  Buskirk,  7 
Wall.  139,  19  L.  "d.  109;  Cole  v.  Cunning- 
ham, 133  U.  S.  Ill,  33  L.  Ed.  538;  Barnett 
V.  Kinney,  147  U.  S.  476,  37  L.  Ed.  247; 
Eidman  v.  Martinez.  184  U.  S.  578,  46  L. 
Ed.  697;  Oakey  v.  Bennett,  11  How.  33, 
14  L.  Ed.  593;  Black  v.  Zacharie.  3  How. 
483.  11  L.  Ed.  690;  Dooley  v.  Pease,  180 
U.  S.  126,  128.  45  L.  Ed.  457;  Hervey  v. 
Rhode  Island  Locomotive  Works,  93  TT. 
S.  664,  23  L.  Ed.  1003;  Walworth  v.  Har- 
ris, 129  U.  S.  355,  32  L.  Ed.  712;  Hark- 
ness 7'.  Russell.  118  U.  S.  663,  679,  30  L. 
Ed.  285.  See  Security  Trust  Co.  v.  Dodd, 
173   U.   S.   624.  631,   43   L.   Ed.   835. 
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beyond  the  jurisdiction  of  a  state,  a  distinction  must  be  drawn  between  volun- 
tary transfers  and  transfers  by  operation  of  law,  since  a  voluntary  transfer 
if  valid,  when  made  is  generally  recognized  everywhere,  while  a  conveyance 
by  operation  of  law  has  no  legal  operation  out  of  the  state  in  which 
the  law  was  passed  J  ^ 

b.  Assignment  or  Sale — (1)  Genera!  Consideration. — General  Statement. 
— There  is  no  little  conflict  of  authority  on  the  general  question  as  to  how  far 
the  transfer  of  personal  i)roperty  by  assignment  or  sale,  made  in  the  country  of 
the  domicile  of  the  owner,  will  be  held  to  be  valid  in  the  courts  of  the  country 
where  the  property  is  situated,  when  these  are  in  different  sovereignties.'^'^ 

Assignments. — The  operation  of  voluntary  or  common-law  assignments  upon 
property  situated  in  other  states  has  been  the  subject  of  frequent  discussion  in 
the  courts,  and  there  is  a  general  consensus  of  opinion  to  the  effect  that  such  as- 
signments will  be  respected,  except  so  far  as  they  come  in  conflict  with  the  rights 
of  local  creditors,  or  with  the  laws  or  public  policy  of  the  state  in  which  the  as- 
signment is  sought  to  be  enforced.'*^ 

Sale. — A  transfer  of  property  by  sale  is  usually  governed  by  the  law  of  the 
place  where  the  sale  lakes  place/^ 


76.  Distinction  between  voluntary  trans- 
fers  and   transfer   by   operation   of   law. — 

Barnctt  v.  Kinney,  147  U.  S.  476,  37  L- 
Ed.  247;  Cole  v.  Cunningham.  133  U.  S. 
107.  129.  33  L.  Ed.  538.  See  po.st,  "As- 
signment or  Sale,"  VII,  K,  13,  b;  "Bank- 
ruptcy and   Insolvency,"   XIII. 

A  statutable  conveyance  of  property 
cannot  strictly  operate  beyond  the  local 
jurisdiction.  Any  effect  which  may  be 
given  to  it  beyond  this  does  not  depend 
upon  international  law,  but  the  prmcip'e 
of  comity;  and  national  comity  does  not 
require  any  government  to  give  effect  to 
such  assignment,  when  it  shall  impair  the 
remedies  or  lessen  the  securities  of  its 
own  citizens.  Oakey  v.  Bennett,  11  How. 
33,  43.  14  L.  Ed.  593.  See  Security  Trust 
Co.  57.  Dodd,  173  U.  S.  624,  629,  43  L.  Ed. 
835;  Cole  v.  Cunningham,  133  U.  S.  107. 
129.  33  L-  Ed.  53S;  Barnett  v.  Kinney,  147 
U.    S.    476,    37    L.    Ed.    247. 

77.  Assignment  or  sale. — Green  z'.  Van 
Buskirk,  5  Wall.  307.  311,  18  L-  Ed.  590; 
Green  v.  Van  Buskirk,  7  Wall.  139,  19  L. 
Ed.  109;  Walworth  v.  Harris,  129  U.  S. 
355.  32  L.  Ed.  712;  Cole  v.  Cunningham, 
133  U.  S.  107,  33  L.  Ed.  538;  Barnett  v. 
Kinney,  147  U.  S.  476,  480,  37  L.  Ed. 
247. 

78.  Voluntary  or  common-law  assign- 
ment.—Black  V.  Zacharie,  3  How.  483,  11 
L.  Ed.  690;  Livermore  v.  Jenck'es.  21  How. 
126,  16  L.  Ed.  55;  Green  v.  Van  Buskirk, 
5  Wall.  307,  IS  L.  Ed.  599;  Hervey  v. 
Rhode  Island  Locomotive  Works,  93  U. 
S.  664,  23  L.  Ed.  1003;  Cole  r.  Cunning- 
ham, 133  U.  S.  107,  33  L.  Ed.  538;  Barnett 
V.  Kinney,  147  U.  S.  476.  37  L.  Ed.  247; 
Security  Trust  Co.  v.  Dodd,  173  U.  S. 
624.  628,  43  L.  Ed.  835;  Green  v.  Van 
Buskirk,  7  Wall.  139,  19  L.  Ed.  109; 
Walworth  v.  Harris.  129  U.  S.  355.  32  L. 
Ed.  712.  See  the  titles  ASSIGNMENTS, 
vol.  2.  p.  549;  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS,  vol.  2,  pp. 
626,  627. 


Wlicllier  the  law  of  the  common  domi- 
cile of  two  or  more  litigants  determines 
their  title  to  property  in  another  territory, 
so  t!iat  an  attaching  creditor,  whose  domi- 
cile is  the  same  as  that  of  the  assignor, 
cannot  set  up  against  an  assignment  the 
law  of  a  foreign  country  where  the  prop- 
erty is  actually  situated,  has  been  mucii 
discussed.  It  is  certain  that  the  law  of 
the  common  domicile  cannot  overcome 
such  registry  and  other  positive  laws  of 
the  other  country  as  are  distinctively  po- 
litic and  coercive.  Cole  v.  Cunningham, 
133  U.  S.  107.  128,  33  L.  Ed.  538;  Barnett 
r.  Kinney,  147  U.  S.  476,  37  L.  Ed.  247; 
Security  Trust  Co.  v.  Dodd.  173  U.  S. 
624,  43  L.  Ed.  835;  Denny  v.  Bennett,  128 
U.  S.  489.  32  L.  Ed.  491;  Livermore  v. 
Jenf^kcs,  21  How.  126,  16  L.  Ed.  55;  Crapo 
V.  Kelly,   16  Wall.  610,  21   L.   Ed.  430. 

79.  Sales. — A  contract  for  the  sale  of 
goods,  made  in  New  York,  the  goods  to 
'  be  delivered  and  stored  in  New  York  on 
arrival  from  foreign  ports,  is  a  New 
York  contract  and  hence  governed  by  the 
New  York  laws  even  though  the  parties 
are  residents  of  dififerent  states.  Cross- 
man  V.  Turman,  192  U.  S.  169.  48  L.  Ed. 
401.  (Sale  of  coffee  in  New  Yo^-k  to  be 
delivered  and  stored  in  New  York  on  ar- 
rival from  Rio  Janeiro,  is  a  New  York 
contract,  governable  by  ch.  661,  §  41.  of 
the  New  York  laws  prohibiting  the  sale 
wnthin  the  state  of  adulterated  food  pro- 
ducts, even  though  one  of  the  parties  is 
a  resident  of  another  state.) 

A  sale  of  slaves,  authorized  to  be  made, 
in  Louisiana,  by  an  executrix,  must  be 
presumed  to  be  intended  to  be  done  in 
the  manner  required  by  the  laws  of  that 
state  to  give  it  validity;  and  the  pur- 
chaser, equally  with  the  seller,  is  bound, 
under  these  circumstances,  to  know  what 
the  laws  are.  and  to  be  governed  thereby; 
the  law  will  never  presume  that  parties 
intend  to  violate  its  precepts.  Owings  v. 
Hull,  9  Pet.  607,  9  L.  Ed.  246.     See  the 
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(2)  Sale  under  Legal  Process. — The  liability  of  property  to  be  sold  under 
legal  process,  issuing  from  the  courts  of  the  state  where  it  is  situated,  must  be 
determined  by  the  law  of  that  state  rather  than  the  law  of  the  jurisdiction  where 
the  owner  lives.^"  In  a  suit  in  any  other  slate  growing  out  of  such  seizure  and 
sale,  the  effect  of  the  proceedings  by  which  it  was  sold,  with  title  to  the  property, 
must  be  determined  by  the  law  of  the  slate  where  those  proceedings  were  had.'*^ 

(3)  Chases  in  Action. — In  General. — The  validity  and  effect  of  an  assign- 
ment of  a  chose  in  action  is  generally  governed  by  the  law  of  the  place  where 
the  transfer  takes  place. '='- 

Assig'nment  of  Stock. — A  legal  assignment  of  stock  is  governed  by  the  law 
of  the  place  where  the  corporation  issuing  the  stock  has  its  situs. *^  But  the  equi- 
table title  will  pass,  if  the  assignment  be  sufficient  to  transfer  it  by  the  laws  of 
the  state  in  which  the  assignor  resides,  and  if  the  laws  of  the  state'  where  the 
corporations  exist  do  not  prohibit  the  assignment  of  equitable  interests  in  stock, 
such  an  assignment  will  bind  all  persons  wlio  have  notice  of  it.''-* 

(4)  Conditional  Sales. — Where  a  contract  of  conditional  sale  of  personal  ])rop- 
erty  is  made  in  one  state,  but  provides  for  the  delivery  of  the  chattels  in  another 
state,  and  their  use  there  by  the  purchaser,  it  is  to  be  governed,  by  the  laws  of  the 
latter  state,  not  the  former. '^^ 


title     EXECUTORS     AND     ADMINIS- 
TRATORS. 

Warranty. — See  post.  "Warranty."  VII, 
K,    16. 

80.  Sale  under  legal  process. — Green  v. 
Van  Buskirk.  5  Wall.  307,  18  L.  Ed.  599; 
Green  v.  Van  Buskirk,  7  Wall.  139,  19  L. 
Ed.  109;  Hervey  v.  Rhode  Island  Loco- 
motive Works,  93  U.  S.  664,  23  L.  Ed. 
1003;  Dooley  v.  Pease.  180  U.  S.  126.  128, 
45  L.  Ed.  457;  Walworth  v.  Harris,  129  U. 
S.  355,  32  L.  Ed.  712;  Harkncss  v.  Rus- 
sell, 118  U.  S.  663.  679.  30  L.  Ed.  285.  See, 
generally,   the    title    EXECUTIONS. 

Illustrations. — Where  personal  property 
is  seized  and  sold  under  an  attachment, 
or  other  writ,  issuing  from  a  court  of  the 
state  where  the  property  is,  the  question 
of  the  liability  of  the  property  to  be  sold 
under  such  writ  must  be  determined  by 
the  law  of  that  state,  notwithstanding  the 
domicile  of  all  the  claimants  to  the  prop- 
erty may  be  in  another  state.  Green  7'. 
Van  Buskirk,  5  Wall.  307,  18  L.  Ed.  599; 
Fosdick  V.  Schall,  99  U.  S.  235,  250.  25  L. 
Ed.  339.  See  the  title  ATTACHMENT 
AND  GARNISHMENT,  vol.  2,  p.  660. 

The  title  acquired  under  the  attach- 
ment laws  of  a  state,  which  is  valid  there, 
is  to  be  held  valid  in  every  other  state. 
Green  v.  Van  Buskirk.  7  Wall.  139,  149, 
19  L.  Ed.  109;  Green  v.  Van  Buskirk.  5 
Wall.  307,  18  L.  Ed.  599;  Barnett  v.  Kin- 
ney, 147  U.  S.  476,  4R5,  37  L.  Ed.  247.  See 
the  title  ATTACHMENT  AND  GAR- 
NISHMENT, vol.  2,  p.  660. 

Reason  of  rule. — These  decisions  rest 
on  the  grotmd  that  every  state  has  the 
right  to  regulate  the  transfer  of  property 
within  its  limits,  and  that  whoever  sends 
property  to  it  impliedly  submits  to  the 
regulations  concerning  its  transfer  in 
force  there,  although  a  different  rule  of 
transfer  prevails  in  the  jurisdiction  where 
he  resides.  He  has  no  absolute  right  to 
have   the    transfer    of   property,    lawful   in 


that  jurisdiction,  respected  in  the  courts 
of  the  state  where  it  is  found,  and  it  is 
only  on  a  prmciple  of  comity  that  it  is 
ever  allowed.  But  this  principle  yields 
when  the  laws  and  policy  of  the  latter 
state  conflict  with  those  of  the  former. 
Dooley  v.  Pease,  180  U.  S.  126,  128,  45  L. 
Ed.  457;  Hervey  v.  Rhode  Island  Loco- 
motive Works.  93  U.  S.  664,  23  L.  Ed. 
1003;  Green  v.  Van  Buskirk.  5  Wall.  307, 
18  L.  Ed.  599;  Green  v.  Van  Buskirk,  7 
Wall.  139.  19  L.  Ed.  109;  Walworth  v. 
Harris,  129  U.  S.  355,  32  L.  Ed.  712;  Hark- 
ncss V.  Russell,  118  U.  S.  663,  679,  30  L 
Ed.    285. 

81.  Green  z\  Van  Buskirk,  5  Wall.  307. 
18  L.  Ed.  599.  Compare  Walworth  v.  Har- 
ris, 129   U.   S.  355,  32   L.   Ed.  712. 

82.  Chcse  in  action. — Whether  foreign 
assignment  of  a  chose  in  action  on  which 
the  plaintiff  claims  is  valid  at  all,  or 
whether  it  is  valid  against  the  defendant, 
goes  to  the  merits  and  must  be  decided 
by  the  law  in  which  the  case  has  its  legal 
seat.  Wharton.  Conflict  of  Laws,  §§  735. 
736;  Pritchard  v.  Norton,  106  U.  S  124 
130,  27  L.  Ed.  104;  Glenn  v.  Ma^-burv.  145 
U.  S.  499.  505.  36  L.  Ed.  790.  See  the  title 
ASSIGN^IENTS.   vol.    2.   p.    549. 

83.  Legal  assignment  of  stock.— Sec  the 
titles  ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS.  vol.  2,  p.  626- 
STOCK  AND  STOCKHOLDERS. 

84.  Transfer  of  equitable  title. — See  the 
title  .ASSIGN.MI-.XTS  I-'OR  BENEFIT 
OF  CREDITORS,  vol.  2,  p.  626.  See, 
also,  the  title  STOCK  AND  STOCK- 
HOLDERS. 

85  Conditional  sales. — Hcrvford  v 
Davis,  102  U.  S.  235.  26  L.  Ed.  '160;  Chi- 
cago R.  Equipment  Co.  v.  Merchants' 
Nat.-  Bank,  136  U.  S.  268.  280,  34  L.  Ed. 
349;  McGourkcy  v.  Toledo,  etc.,  R.  Co, 
146  U.  S.  536.  36  L.  Ed.  1070;  Hervey  v. 
Rhode  Island  Locomotive  Works,  9.3  U. 
S.  664,  23   L.   Ed.    1003;   Harkness  v.   Rus- 
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(5)  Assignments  for  Benefit  of  Creditors — (a)  General  Consideration. — An 
assignment  for  the  benefit  of  creditors  valid  by  the  law  of  the  assignors  domicile 
is  generally  recognized  by  the  state  where  the  property  is  situated.'*" 

(b)  Distinction  between  Voluntary  or  Common-Law  Assignment,  and  Invol- 
untary or  Statutory  Assignment. — Voluntary  or  Common-Law  Assignments. 
— See  ante,  "General  Consideration,"  \'II,  K,  13.  a;  "General  Consideration," 
VII,  K.  13.  b.  (1). 

Involuntary  or  Statutory  Assignments. — The  distinction  between  invol- 
untary transfers,  under  bankrupt  and  insolvent  laws,  and  a  voluntary  conveyance 
by  assignment,  is  recognized  in  determining  the  conflicting  claims  of  a  foreign 
assignee  in  insolvency,  and  an  attaching  creditor  to  property  situated  therein, 
since  a  valid  voluntary  conveyance  where  made  should  be  recognized  elsewhere, 
while  an  assignment  by  operation  of  law  has  no  legal  operation  out  of  the  state 
in  which  the  act  was  passed.^' 

(c)  As  to  Preferences. — An  assignment  with  preferences  valid  by  the  law  of 
the  place  where  made  is  valid  as  to  personal  property  situated  in  another  state. ^s 


sell,  118  U.  S.  663.  679.  .^0  L.  Ed.  2S5.  See 
the  title  CHATTEL  MORTGAGES,  ante, 
p.    699. 

Illustration. — In  Hervey  z\  Rhode  Island 
Locomotive  Works.  93  U.  S.  664,  23  L. 
Ed.  1003,  a  Rhode  Island  company  had 
delivered  to  Conant  &  Co.,  who  were  con- 
tractors on  a  railroad  in  Illinois,  a  loco- 
motive engine,  under  an  instrument  in 
writing  which  this  court  construed  to  be 
a  lease.  By  the  laws  of  Illinois,  to  which 
this  engine  was  carried,  such  lease  or  title, 
whatever  it  may  have  been,  which  the  lo- 
comotive company  insisted  that  thej^  had 
retained  in  the  property,  was  of  no  avail 
as  against  subsequent  creditors  when  the 
property  was  found  in  that  state,  unless 
it  was  properly  recorded  there.  No  such 
record  being  made  of  the  instrument  un- 
der which  Conant  &  Co.,  held  it,  the  en- 
gine was  seized  by  attachment  against 
that  firm  and  sold  to  Hervey.  the  plain- 
tiff in  error  in  this  court.  Held,  that  the 
question  must  be  determined  by  the  laws 
of  Illinois  where  the  property  was  found 
and  sold,  and  not  by  the  laws  of  Rhode 
Island  where  the  lease  or  instrument^  of 
conveyance  was  made.  See.  also,  Wal- 
worth z:  Harris.  129  U.  S.  3.55,  365.  32  L. 
Ed.  712;  Fosdick  v.  Schall,  99  U.  S.  235, 
25  L.  Ed.  339;  Harkness  v.  Russell,  118 
U.   S.   663.   679.  30    L.    Ed.   283. 

86.  Assignment  for  the  benefit  of  cred- 
itors.— Cole  f.  Cunningham,  133  U.  S.  107, 
129,  33  L.  Ed.  538;  Barnett  v.  Kinney.  147 
U.  S.  476,  481,  37  L.  Ed.  247;  Crapo  i'. 
Kelly,  16  Wall.  610.  21  L.  Ed.  430.  See 
ante.  "Injustice  or  Detriment  to  Citizens 
of  Forum."  III.  B.  2.  b.  (2).  See  the 
titles  ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS,  vol.  2.  pp.  599,  626; 
CORPORATIONS;  FOREIGN  COR- 
PORATIONS. 

An  assignment  for  the  benefit  of  cred- 
itors without  intent  to  hinder,  delay,  or 
defraud  creditors  is  valid,  except  as 
against  proceedings  instituted  under  the 
bankrupt  act  for  the  purpose  of  securing 
the  administration  of  the  property  in  the 
bankrupt    court,   at   least    for   the    purpose 


of  securing  an  equal  distribution  of  the 
estate  among  all  the  creditors  in  propor- 
tion to  their  several  demands,  and  a  re- 
ceiver of  the  debtor's  propert}',  appointed 
in  another  state,  is  not  entitled  to  the 
proceeds  of  such  property  as  against  the 
assignee.  Boe.'ie  v.  King,  108  U.  S.  379, 
27  L.  Ed.  760.  See  the  titles  ASSIGN- 
^lENTS  FOR  BENEFIT  OF  CRED- 
ITORS, vol.  2.  pp.  599,  626;  BANK- 
RUPTCY, vol.  2,  p.  792;  INSOLVENCY. 

87.  Ihvoluntary  or  statutory  assign- 
ments.— Cole  f.  Cunningham,  133  U.  S. 
107,  33  L.  Ed.  538;  Barnett  f.  Kinney.  147 
U.  S.  476,  37  L.  Ed.  247;  Crapo  V.  Kelly, 
16  Wall.  610,  21  L.  Ed.  430.  See  Oakey 
V.  Bennett.  11  How.  33.  14  L.  Ed.  593. 
See  the  titles  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS,  vol.  2,  p. 
626:  INSOLVENCY.  See  post,  "Bank- 
ruptcy and  Insolvency,"  XIII.  See,  also, 
ante,  "General  Consideration,"  VII.  K. 
13,  a. 

88.  Preferences. — Brown  v.  Smart,  145 
U.  S.  454,  458,  36  L.  Ed.  773;  Barnett  v. 
Kinney.   147  U.   S.   476,  37   L.   Ed.   247. 

The  insolvency  laws  of  Idaho,  forbid- 
ding preferences  to  creditors,  are  ap- 
plicable only  to  domestic  insolvents,  and 
as  against  the  right  of  a  creditor  of  Min- 
nesota, an  assignment  for  the  benefit  of 
creditors  with  preferences,  executed  and 
valid  in  Utah,  is  good  and  valid  on  certain 
personal  property  situated  in  Idaho.  Bar- 
nett V.  Kinney,  147  U.  S.  476.  37  L.  Ed. 
247. 

"No  just  rule  required  the  courts  of 
Idaho,  at  the  instance  of  a  citizen  of  an- 
other state,  to  adjudge  a  transfer,  valid 
at  common  law,  and  bj'  the  law  of  the 
place  where  it  was  made,  to  be  invalid  be- 
cause preferring  creditors  elsewhere,  and, 
therefore,  in  contravention  of  the  Idaho 
statute  and  the  public  policy  therein  in- 
dicated in  respect  of  its  own  citizens,  pro- 
ceeding thereunder.  The  law  of  the  situs 
was  not  incompatible  with  the  law  of  the 
domicile."  Barnett  v.  Kinney,  147  U.  S. 
476.   482,   37    L.    Ed.   247. 

The  laws  of  Rhode  Island  allow  an  as- 
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(d)  Operation  and  Effect. — A  general  assignment  for  the  benefit  of  creditors, 
made  by  an  insolvent  under  the  insolvent  laws  of  a  state,  does  not  operate  to 
exempt  tangible  property,  situated  at  the  time  of  the  insolvent  assignment  in  an- 
other state,  from  seizure  in  the  state  where  the  tangible  property  was  actually 
situated. ^^ 

(e)  State  and  Federal  Decisions. — This  subject   will  be  treated   elsewhere.^'* 
c.    Chattel  Mortgages  and  Liens  on  Personalty. — The  validity  and  effect  of  a 

chattel  mortgage  is  generally  governed  by  the  law  of  the  place  where  the  mort- 
gage was  made  and  the  parties  thereto  resided. '-^^  But  a  chattel  mortgage  as  to 
creditors  and  subsequent  purchasers,  executed  in  the  mortgagor's  domicile  accord- 
ing to  the  laws  thereof,  is  invalid  as  to  creditors  and  subsequent  purchasers  in 
the  place  where  the  chattel  is  actually  situated  at  the  time  of  the  mortgage, 
where  a  different  law  prevails  there,  since  to  recognize  such  mortgage  would  con- 
travene the  policy,  or  result  in  an  injury  to  the  citizens  of  the  state  where  tlie 
property  is  situated. ^2 


signment  to  be  mr'de  by  a  failing  debtor, 
for  the  benefit  of  certain  preferred  cred- 
itors, and  for  the  exclusion  of  those  who 
should  refuse  to  execute  releases  from 
their  respective  claims.  The  laws  of  New 
York  do  not  permit  such  assignments. 
Where  an  assignment  with  the  above  res- 
ervation was  made  in  Rhode  Island  by 
a  ]ierson  and  to  persons  residing  there, 
which  conveyed  to  trustees  certain  prop- 
erty in  Rhode  Island,  and  also  property 
in  New  York,  it  was  proper  for  the  cir- 
cuit court  of  New  York  to  dismiss  a  bill 
filed  by  creditors  residing  there,  provided 
there  was  no  fraud  in  fact  in  the  assign- 
ment. The  complainants  never  acquired 
nor  ever  had  any  lien  upon  the  property 
in  New  York,  so  as  to  subject  it  legally 
or  equitably  to  their  demand  against  the 
failing  debtors,  either  before  or  after  it 
was  carried  into  judgment  in  the  supreme 
court  of  New  York.  Livcrmore  Z'. 
Jenckes,   21    How.   126,    16   L.    Kd.    5r>. 

Validity  of  assignment  requiring  release 
by  creditors  as  a  condition  of  preference. 
—See  the  titles  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS,  vol.  2,  p. 
599;   COURTS. 

89.  Operation  and  effect. — Security 
Trust  Co.  V.  Dodd.  173  U.  S.  624,  43  L. 
Ed.  835;  King  v.  Cross,  175  U.  S.  396.  400, 
44  L.  Ed.  211.  See  the  title  ASSIGN- 
MENTS FOR  BENEFIT  OF  CRED- 
ITORS,  vol.   2.  p.   626. 

90.  State  and  federal  decisions. — See 
the  titles  ASSIGNMENTS  FOR  BENE- 
FIT OF  CREDITORS,  vol.  2,  p.  626; 
COURTS. 

91.  Union  Nat.  Bank  f.  Bank,  136  U. 
S.  223,  34  L.  Ed.  341.  See  Etheridge  7'. 
Sncrrv,  139  U.  S.  266,  277,  35  L.  Ed.  171. 
See  the  titles  CHATTEL  MORTGAGES. 
ante,   p.    699;    COURTS. 

92.  Chattel  mortgages. — Green  v.  Van 
Buskirk,  5  Wall.  307.  18  L.  Ed.  599; 
Green  v.  Van  Buskirk.  7  Wall.  139,  19  L. 
Ed.  109;  Cole  v.  Cunningham,  133  U.  S. 
107.  33  L.  Ed.  538;  Barnett  7'.  Kinney.  147 
U.  S.  476,  37  L.  Ed.  247;  Hervey  7'.  Rhode 
Island  Locomotive  Works,  93  U.  S.  664, 
23   L.  Ed.   1003;  Walworth  v.   Harris,   129 


U.  S.  355,  32  L.  Ed.  712.  See  the  title 
CHATTEL   MORTGAGES,   ante,  p.   699. 

Illustrations. — By  the  laws  of  Illinuis, 
an  attachment  on  personal  property  there 
will  take  precedence  of  an  unrecorded 
mortgage  executed  in  another  state  where 
record  is  not  necessary,  though  the  owner 
of  the  chattels,  the  attaching  creditT, 
and  the  mortgage  creditor,  are  all  resi- 
dents of  such  other  state.  Green  7'.  \'an 
Buskirk,  7  Wall.  139,  19  L.  Ed.  109;  Cole 
V.  Cunningham.  133  U.  S.  107.  33  L.  Ed. 
538. 

In  Green  7'.  Van  Buskirk,  5  Wall.  307.  18 
L.  Ed.  599,  it  appeared  that  Bates,  a  c'ti- 
zen  of  the  state  of  New  York,  was  the 
owner  of  certain  safes,  which  he  sent 
from  that  state  to  the  city  of  Chicago,  in 
the  state  of  Illinois.  On  the  3d  day  of 
November,  1857,  Bates  executed  and  de- 
livered, in  the  city  of  New  York,  to  Van 
Buskirk  and  others,  a  chattel  mortgage 
on  these  safes  to  secure  an  e.xisting  debt. 
On  the  5th  day  of  the  same  month,  Green, 
also  a  creditor  of  Bates,  sued  out  a  writ 
of  attachment,  in  the  proper  court  of  Illi- 
nois, and  caused  it  to  be  levied  upon  these 
safes  in  Chicago  as  the  propertv  of  Bates. 
No  record  had  been  made  at  this  time  of 
the  mortgage  in  the  state  of  Illinois,  nor 
had  the  possession  of  the  property  been 
delivered  under  it.  Green  recovered  a 
judgment  in  the  attachment  suit,  and  liad 
the  safes  sold  in  satisfaction  of  his  debt. 
He  was  afterwards  found  in  New  York, 
of  which  state  all  three  of  the  parties 
named  were  citizens,  and  was  there  sued 
by  Van  Buskirk  for  the  value  of  the  safes. 
Green  pleaded  the  proceedings  in  the  Illi- 
nois courts  in  bar  of  the  actif^n,  but  th's 
plea  was  overruled.  The  decision  was  af- 
firmed by  the  court  of  appeals  of  Ne\v 
York,  from  which  judgment  Green  took  a 
writ  of  error  to  this  court.  It  first  came 
under  consideration  here  on  a  motion  to 
dismiss  for  want  of  jurisdiction;  but  it  w.is 
held  that  the.  question  of  the  right  of 
Green  to  seize  the  property  under  his  at- 
tachment must  be  determined  by  the  law 
of  Illinois,  where  the  property  was  when 
so    seized,    and    not   by    the    law    of    New 


1066 


CONFLICT  OF  LAWS. 


Effect  of  Removal. — Where  property  is  removed  after  a  chattel  mortgage 
is  taken  thereon,  the  rights  of  the  holder  of  the  mortgage  in  the  property  is  to 
be  determined  by  the  law  of  the  state  where  the  property  was  situated  when  the 
mortgage  was  given. ^^  Where  the  statutes  of  a  state  give  a  lien  on  property 
situated  therein,  and  the  property  subject  to  the  lien  is  sent  into  another  state 
and  sold  to  a  bona  fide  purchaser,  the  property  is  subject  to  the  laws  of  the  latter 
state  in  regard  to  the  liens  tl^ereon.^^ 

14.  Contracts  Relating  to  Realty — a.  In  Gen\cral. — A  conveyance  of 
realty  is  governed  by  the  law  of  the  place  where  the  land  is  situated. ^^ 

b.  Mortgages. — The  obligation  of  a  mortgagee  under  a  mortgage  covering 
real  property  situated  within  a  state,  depends  upon  the  laws  of  that  state  at  the 
time  of  the  execution  of  the  mortgage  deed,  although  payments  thereunder 
were  to  be  made  in  another  state.^*^ 

c.  Leases. — The  validity  of  a  contract  of  lease  of  a  railroad  and  its  franchises 
is  to  be  determined  by  the  law^  of  the  contract. ^'^ 

15.  Contracts  of  Stockholders. — The  rights  of  stockholders  must  be  ad- 
judicated according  to  the  requirements  of  the  statutes  and  jurisprudence  of  the 
state  which  crealed  the  corporation,  and  in  reference  to  whose  laws  the  contracts 
of  the  subscribers  to  stock  were  made,^^  and  as  a  corporation  can  have  no  legal 
existence  outside  of  the  state  in  which  it  is  incorporated,  the  conrract  of  the 
stockholders  with  one  another,  by  which  the  corporation  is  created,  is  presumed 
to  have  been  made  with  reference  to  the  laws  of  that  state,  nothing  being  said 


York,  and  that  the  court  of  appeals  had 
refused  to  give  to  the  judgment  of  the 
Illinois  court  the  full  faith  and  credit  to 
which  it  was  entitled  as  a  judicial  pro- 
ceeding of  the  courts  of  that  state.  See, 
also,  Walworth  v.  Harris,  129  U.  S.  355, 
363.  32  L.  Ed.  712;  Green  v.  Van  Buskirk, 
7  Wall.  139,  140,  19  L.  Ed.  109;  Crapo  v. 
Kelly,  16  Wall.  610,  619,  21  L.  Ed.  430; 
Cole  V.  Cunningham,  133  U.  S.  107,  33  L. 
Ed.  538;  Barnett  v.  Kinney,  147'  U  S. 
476,  37  L.  Ed.  249.  See  the  title  FOR- 
EIGN JUDGMENTS.  RECORDS  AND 
JUDICIAL  PROCEEDINGS. 

93.  Effect  of  subsequent  removal  on 
chattel  mortgage. — National  Live  Stock 
Bank  v.  First  Nat.  Bank,  203  U.  S.  296, 
51  L.  Ed.  192.  Compare  United  States 
Bank  v.  Lee,  13  Pet.  107,  10  L.  Ed.  81. 
But  see  Walworth  v.  Harris,  129  U.  S. 
355,  32  L.  Ed.  712.  See,  also,  ante,  "Mar- 
riage Contracts  and  Settlements,"  VII, 
K,  12. 

94.  Effect  of  subsequent  removal  on 
statutory  liens. — Where  the  statutes  of  a 
state  give  a  lien  for  rent,  and  the  prop- 
erty there  subject  to  the  lien  is  sent  into 
another  state  and  sold  to  a  bona  fide  pur- 
chaser, it  is  subject  to  the  laws  of  the  lat- 
ter state  in  regard  to  the  liens  thereon, 
and  a  valid  deed  of  trust  on  the  property 
according  to  the  laws  of  the  latter  state, 
will  be  held  valid  by  a  federal  court,  as 
against  an  application  to  enjoin  a  sale  of 
the  property  under  the  deed  of  trust  in 
such  state.  Walworth  v.  Harris,  129  U. 
S.  355,  32  L.  Ed.  712.  See  the  titles 
LANDLORD    AND    TENANT;    LIENS. 

95.  Lex  loci  rei  sitae  governs  convey- 
ances.— United  States  v.  Crosby,  7  Crancn 
115.   3   L.   Ed.   287;   United   States  v.    Fox, 


94  U.  S.  315,  24  L.  Ed.  192;  Arndt  v. 
Griggs,  134  U.  S.  316,  33  L.  Ed.  918.  See, 
also,  ante,   "Realty,"  VI,  A. 

Seal. — The  necessity  for  a  contract  con- 
veying realty  bearing  a  seal  is  governed 
by  the  law  of  the  place  where  the  land  is 
situated.  United  States  v.  Crosby,  7 
Cranch  115.  3  L.  Ed.  287.  See  the  titles 
SEALS  AND  SEALED  INSTRU- 
MENTS; VENDOR  AND  PUR- 
CHASER. 

Disposition  of  realty  by  will. — See  post, 
"Disposing   of   Realty,"  VIII,  A,   1. 

Descent  and  succession. — See  post, 
"Realty."   VIIT,   B,   3. 

96.  Mortgages. — Bronson  v.  Kinzie.  1 
How.  311,  11  L.  Ed.  143.  See  the  titles 
CONSTITUTIONAL  LAW;  MORT- 
GAGES  AND   DEEDS   OF   TRUST. 

A  mortgagee's  rights  under  a  mortgage 
executed  in  Illinois,  on  real  property 
situated  therein,  depends  upon  the  laws 
of  that  state,  even  though  payments  there- 
under were  to  be  made  in  another  state. 
Bronson  v.  Kinzie,  1  How.  311,  11  L.  Ed. 
143. 

97.  Leases. — The  validity  of  a  contract 
of  lease  of  a  railroad  and  its  franchises  for 
999  years,  of  an  Illinois  corporation  to  a 
railroad  corporation  of  Indiana,  which  is 
ultrn  vires  in  Indiana,  is  to  be  determined 
not  by  the  law  of  the  forum,  but  by  the 
law  of  the  contract.  St.  Louis,  etc.,  R. 
Co.  V.  Terre  Haute,  etc.,  R.  Co..  145  U. 
S.  393.  405,  36  L-  Ed.  748.  See  the  titles 
LANDLORD  AND  TENANT;  RAIL- 
ROADS. 

98.  Contract  of  stockholders. — Glenn  v. 
Liggett,  135  U.  S.  533.  548,  34  L.  Ed.  262; 
Pinney  v.  Nelson,  183  U.  S.  144,  147.  46 
L.  Ed.  125.  See  Black  v.  Zacharie,  3  How. 
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in  the  charter  to  the  contrary. ^^  But  as  comity  permits  a  corporation  to  enter 
another  state  and  do  business  therein,  it  is  competent  for  the  stockholders  in 
making  their  charter  to  contract  with  reference  to  the  laws  of  a  state  in  which 
they  propose  the  corporation   shall   do  business.^ 

16.  Warranty. — A  contract  of  warranty  is  governed  by  the  law  of  the  place 
where  it  was  made  and  performcfl.- 

L.  Contractual  Liability  Imposed  by  Statute. — Where  a  contractual 
liability  is  created  by  statute,  and  no  remedy  is  prescribed  for  its  enforcement,  the 
liability  may  be  enforced  wherever  the  person  may  be  found.^ 

VIII.    Wills,  Descent,  Distribution  and  Administration. 
A.     Wills. — 1.    Disposing    of    Realty — a.    In    General. — It    is    a     doctrine 
firmly  established  tl;at  the  law  of  a  state  in  which  land  is  situated  controls  and 
governs  its  transmission  by  will  ;"*  hence,  the  law  of  the  place  governs  as  to  the 
formalities  necessary  to  the  transfer  of  real  property,  by  will.^ 

b.  Validity. — The  validity  of  a  will  of  realty  depends  on  its  execution  in  con- 
formity with  the  laws  of  the  state  wherein  the  land  is  situated.*^ 

c.  Probate. — The  probate  of  a  will  of  real  property  in  one  state  is  of  no  force 


483,  11  L.  Ed.  690.  See  the  title  STOCK 
AND   STOCKHOLDERS. 

Transfer  of  stock. — See  ante,  "Choses 
in  Action,"  VII,  K.  13,  b,   (3). 

99.  Pinney  v.  Nelson,  183  U.  S.  144.  150, 
46  L.  Ed.  125.  See  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF. 

1.  Contracts  of  stockholders  with  refer- 
ence to  place  of  bu  'nes'^. —  F'nncv  r-.  Nel- 
son, 183  U.  S.  144,  150.  46  L.  Ed.  125.  Sec 
the    title    FOREIGN    CORPORATIONS. 

2.  Warranty. — The  law  of  Louisiana 
imposes  on  the  seller  the  obligation  of 
warranting  the  thing  sold  against  its  hid- 
den defects,  which  are  those  which  could 
not  be  discovered  by  simple  inspection; 
and  the  purchaser  may  retain  the  thing 
sold,  and  have  an  action  for  reduction  (;f 
the  price  by  reason  of  the  difference  m 
value  between  the  thing  as  warranted  and 
as  it  was  in  fact.  The  contract  must  be 
governed  by  the  laws  of  Louisiana,  where 
it  was  made  and  performed,  liulkley  v. 
Honold,  19  Mow.  390,  15  L.  Ed,  663.  See. 
generally,   the  title   WARRANTY. 

A  contract  for  the  sale  of  a  vessel  war- 
ranting it  free  from  defects  made  and  per- 
formed in  Louisiana  is  governed  l\v  the 
laws  of  that  state  and  not  the  laws  of 
New  York  where  the  vendors  resided. 
Bulkley  v.  Honold.  19  How.  390,  15  L. 
Ed.    663. 

Implied  warranty  of  validity. — Wlicther 
in  the  sale  of  bonds  there  is  an  implied 
warranty  of  validity  depends  upon  tlic 
place  of  execution  of  the  contract.  Meyer 
V.  Richards,  163  U.  S.  385,  41  L.  Ed.  199. 
See  the   titles   SALES;   W.ARRANTY. 

3.  Contractual  liability  imposed  by  stat- 
ute.—Flash  V.  Conn,  109  U.  S.  371,  27 
L.  Ed.  niUJ;  .A.dams  v.  Conn.  10!)  U.  S.  38 1. 
27  L.  Ed.  970.  See  the  titles  .ACTIONS, 
vol.  1,  p.  106;  STATUTES;  STOCK  AND 
STOCKHOLDERS.  See  post,  "Statute 
Givinrr  Right  of  Action  and  Prescribing 
Specific    Remedy,"    XT,    A,    7. 

4.  Lex  loci  rel  sitae  governs  disposition 
by  will.— Clarke  v.   Clarke,   178   U.   S.    18.5, 


190,  44  L.  Ed.  1028;  McCormick  v.  Sulii- 
vant.  10  Wheat.  192,  6  L.  Ed.  300;  Brine 
V.  Insurance  Co.,  96  U.  S.  627,  635,  24  L. 
Ed.  858;  Missouri,  etc..  Trust  Co.  v. 
Krumseig,  172  U.  S.  351,  355,  43  L.  Ed. 
474;  Mager  v.  Grima,  8  How.  490,  12  L. 
Ed.  1168;  United  States  v.  Perkins,  163  U. 
S.   625,  630,   41   L.   Ed.   287;   United   States 

V.  Fox,  94  U.  S.  315,  24  L.  Ed.  192;  United 
States  V.  Crosby.  7  Cranch  115.  3  L.  Ed. 
287;  Kerr  v.  Moon,  9  Wheat.  565,  6  L. 
Ed.  161;  Darby  v.  Mayer.  10  Wheat.  46.5, 
6  L.  Ed.  367;  Magoun  v.  Illinois  Trust, 
etc.,  Bank,  170  U.  S.  283,  289,  42  L.  Ed. 
1037;  Plumber  v.  Coler,  178  U.  S.  115,  IS'^, 
44  L.  Ed.  998;  Arndt  v.  Griggs,  134  U.  S. 
316,  321.  33  L.  Ed.  918;  Orr  v.  Gilman. 
183  U.  S.  278,  286,  46  L.  Ed.  196.  See, 
also,  cases  cited  under  ante,  "In  General," 

VI.  A,  1.  And  see  the  title  WILLS. 
Illustration. — Where  a  devisor  was  en- 
titled to  warrants  for  land  in  the  Virginia 
military  district,  in  the  state  of  Ohio,  un- 
der the  laws  and  ordinances  of  Virginia, 
on  account  of  his  military  services,  and 
made  a  will  in  Kentucky,  devising  the 
lands,  which  was  duly  proved  and  regis- 
tered, according  to  the  laws  of  that  state; 
held,  that  although  the  title  to  the  land 
was  merely  equitable  and  that,  not  to  any 
specific  tract  of  land,  it  could  not  pass 
unless  by  a  will  proved  and  registered 
according  to  the  laws  of  Ohio.  Kerr  v. 
Moon,  9   Wheat.   .■)65,  (i   L.    Ed.   161. 

Foreign  will  as  evidence. — See  the  title 
DOCUMENT.VRY   EVIDENCE. 

5.  Formalities. — Robertson  v.  Pickreli, 
109  U.  S.  608.  610,  27  L.  Ed.  1049;  United 
States  V.  Fox,  94  U.  S.  315,  320,  24  L.  Ed. 
192. 

6.  Validity. — Robertson  r.  Pickreli,  109 
U.  S.  008.  ;?7  L.  Ed.  1049;  Darby  r.  Mayer, 
10  Wheat.  465.  6  L.  Ed.  367. 

The  validity  of  a  will  for  the  purpose 
of  devising  real  estate  must  be  governed 
by  the  law  of  the  state  in  which  tlie  nron- 
ertv  is  situated.  Robertson  v.  Pickreli, 
109  U.   S.   608,  27   L.   Ed.    1040. 
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in  establishing  the  vaHdity  of  the  will  in  another  state.  That  must  be  determined 
by  the  laws  of  the  state  where  the  property  is  situated  J 

d.  Construction  and  Effect. — Wills  conveying  realty  are  construed  and  given 
effect  according  to  the  law  of  the  place  where  the  land  is  situated. ^ 

2.  Disposing  of  PersonaIvTy — a.  In  General. — Personalty  is  transmitted  and 
bequeathed  by  will  according  to  the  law  of  the  testator's  domicile. '^  But  a  person 
claiming  under  a  will  of  personal  property  proved  in  one  state,  cannot  inter- 
meddle with,  or  sue  for,  the  effects  of  a  testator  in  another  state,  unless  the  will 


It  matters  not  how  efifective  a  will  may- 
be to  pass  real  property  in  Virginia,  it 
must  be  executed  in  the  manner  pre- 
scribed by  the  law  in  force  in  the  District 
of  Cokimbia  to  pass  real  property  situated 
there,  and  its  validity  must  be  established 
in  the  manner  required  by  that  law.  Rob- 
ertson V.  Pickrell,  109  U.  S.  608,  610,  27 
L.  Ed.  1049.  See  the  title  WILLS.  See, 
also,   ante,  "Realty,"   VI,   A. 

Foreign  will  in  evidence. — See  the  title 
DOCUMENTARY   EVIDENCE. 

7.  Probate. — McCormick  v.  Sullivant, 
10  Wheat.  192,  6  L.  Ed.  300;  Brine  v.  In- 
surance Co.,  96  U.  S.  627,  635.  24  L.  Ed. 
858;  Robertson  v.  Pickrell,  109  U.  S.  608, 
27  L.  Ed.  1049;  Overby  v.  Gordon,  177 
U.  S.  214.  22:;,  44  L.  Ed.  741;  Kerr  v. 
Moon,  9  Wheat.  565,  6  L.  Ed.  161.  But 
compare  Foulke  v.  Zimmerman,  14  Wall. 
113,  20  L.  Ed.  785.     See  the  title  WILLS. 

Illustrations. — By  the  law  of  Ohio,  be- 
fore a  will  devising  real  property  can  be 
considered  as  valid,  it  must  be  presented 
to  the  court  of  common  pleas  of  the 
county  where  the  land  lies,  for  probate, 
and  be  proved  by  at  least  two  of  the  sub- 
scribing witnesses,  unless  it  has  been 
proved  and  recorded  in  another  state  ac- 
cording to  its  laws;  in  which  case  an  au- 
thenticated copy  can  be  offered  for  pro- 
bate without  proof  by  the  witnesses.  A 
will  devising  real  property  in  that  state 
was  admitted  to  probate  in  the  state  of 
Pennsylvania,  and  this  court  held  that  such 
probate  gave  no  validity  to  the  will  in 
respect  to  the  real  property  in  Ohio,  as 
to  which  the  deceased  was  to  be  con- 
sidered as  having  died  intestate.  McCor- 
mick V.  Sullivant,  10  Wheat.  192,  202,  203, 
6  L.  Ed.  300;  Robertson  v.  Pickrell,  109 
U.  S.  608,  611,  27  L.  Ed.  1049;  Brine  v. 
Insurnnce  Co.,  96  U.  S.  627,  635,  24  L. 
Ed.    858. 

A  testamentary  paper,  executed  in  a  for- 
eign country,  even  if  executed  so  as  to 
give  it  the  effect  of  a  last  will  and  testa- 
ment by  the  foreign  law,  cannot, be  made 
the  foundation  of  a  suit  for  a  legacy  of 
this  country,  until  it  has  received  ]>robate 
here,  in  the  court  having  the  peculiar  ju- 
risdiction of  the  probate  of  wills  and  other 
testamentary  matters.  Armstrong  v. 
Lear.  12  Wheat.  169,  6  L.  Ed.  589. 

In  Overby  v.  Gordon,  177  U.  S.  214, 
223,  44  L.  Ed.  741,  the  court  said:  "Now, 
it  is  undeniable  that  the  sovereignty  of 
the  state  of  Georgia  and  the  jurisdiction 
of  its  courts  at  the  time  of  the  adjudica- 
tion  by   the    De    Kalb    County    Court,    by 


the  grant  of  letters  of  administration  on 
the  estate  of  Haralson,  did  not  extend 
to  or  embrace  the  assets  of  the  decedent 
situated  within  the  territorial  jurisdiction 
of  the  District  of  Columbia,  and,  viewed 
as  a  step  in  a  proceeding  in  rem  relating^ 
to  property  within  the  jurisdiction  of  the 
court,  the  adjudication  of  a  grant  of  let- 
ters would  have  no  binding  probative  force 
in  contests  respecting  property  lying  out 
side  of  the  territorial  dominion  of  the 
state  of  Georgia.  The  decision  in  Rob- 
ertson V.  Pickrell,  109  U.  S.  608,  27  L.  Ed. 
1049.  and  in  the  cases  there  relied  upon, 
furnish  illustrations  of  this  principle.  Thus, 
in  the  case  just  named,  it  was  held  that 
the  act  of  congress  declaring  the  force 
and  efficacy  which  the  records  and  ju- 
dicial proceedings  of  one  state  should 
have  in  the  courts  of  another  state  did  not 
require  that  they  should  have  any  greater 
force  and  effect  in  another  state  thjin  in 
the  state  where  such  records  and  judicial 
proceedings  originated  and  were  had;  that 
the  probate  of  a  will  in  one  state,  by  a 
proceeding  not  adversary  in  character, 
merely  established  its  sufficiency  to  pass 
all  property  which  could  be  transferred 
in  that  state  by  a  valid  instrument  of  that 
kind,  and  the  validity  of  the  will  in  that 
state;  and  that  such  probate  did  not  con- 
duce to  establish  the  facts  upon  which  the 
probate  proceeded,  in  proceedings  re- 
specting real  property  situated  in  another 
state,  except  as  permitted  by  the  laws  of 
such  other  state." 

8.  Construction  and  effect  of  wills  dis- 
posing of  realty. — Linited  States  v.  Crosby, 
7  Cranch  115,  3  L.  Ed.  287;  Clark  v.  Gra- 
ham, 6  Wheat.  577,  5  L.  Ed.  334;  McGoon 
V.  Scales.  9  Wall.  23,  19  L.  Ed.  545;  Brine 
V.  Insurance  Co.,  96  U.  S.  627.  24  L.  Ed. 
858;  De  Vaughn  z'.  Hutchinson,  165  U. 
S.  566,  41  L.  Ed.  827;  Clarke  v.  Clarke,  173 
U.  S.  186,  191.  44  L.  Ed.  1028;  Bradshaw  v. 
Ashlev.  ISO  U.  S.  59,  68,  45  L.  Ed.  423; 
Orr  V.  Gilman,  183  U.  S.  278,  286,  46  L. 
Ed.  196;  Missouri,  etc.,  Trust  Co.  v. 
Krumseig.  172  U.  S.  351.  355,  43  L.  Ed. 
474.  But  see  Allen  v.  Allen.  18  How.  385, 
391,   15   L.    Ed.   396. 

9.  Personalty. — Ennis  v.  Smith.  14  How. 
400,  14  L.  Ed.  472;  Eidman  v.  Martinez, 
184  U.  S.  578,  46  L.  Ed.  697;  Harrison  v. 
Nixon,  9  Pet.  483.  9  L.  Ed.  201;  Arm- 
Strong  V.  Lear,  8   Pet.   52,  8   L.   Ed.   863. 

A  will  of  personalty  speaks  according 
to  the  testator's  domicile,  when  there  are 
no  other  circumstances  to  contract  the 
application;  to  raise  the  question  what  the 
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be  proved  in  the  latter  state,  or  it  is  permitted  by  some  law  of  that  state. ^°  Al- 
though personalty  is  transmitted  by  will  according  to  the  law  of  the  testator's 
domicile  the  courts  have  not  determined  whether  the  native  domicile,  or  the 
domicile  at  the  time  of  the  execution  of  the  will,  or  the  domicile  at  the  time  of 
the  death  of  the  testator  should  govern,  where  there  have  been  changes  of 
domicile;  these  are  points,  which  ought,  under  the  circumstances  of  the  case,  to 
be  left  open  for  argument,  but  the  facts  on  which  the  argument  should  rest  ought 
to  be  distinctly  averred  in  the  bill,  and  met  in  the  answer. ^^  Where  a  bill  is 
brought  to  determine  that  personalty  should  be  transmitted  by  will  according  to 
the  domicile  of  the  testator,  the  bill  should  allege  the  actual  domicile  of  the  testa- 
tor at  the  time  of  the  making  of  the  will  or  at  the  time  of  the  death  or  at  some 
intermediate  period.^-  If  the  intention  is  to  put  in  issue  not  only  the  construc- 
tion and  operation  of  a  testamentary  instrument  in  favor  of  the  plaintiff,  but  its 
validity  and  effect  as  a  will,  it  is  material  that  the  law  of  the  place  of  the  domi- 


testator  meant,  it  must  first  be  ascertained 
where  was  his  domicile,  and  whether  he 
had  reference  to  the  laws  of  that  place,  or 
to  the  laws  of  a  foreign  country.  Harri- 
son V.  Nixon.  9  Pet.  483,  9  L.  Ed.  201. 
See  the  title  DOMICILE. 

Statutory  provision  of  New  York. — This 
rule  has  been  incorporated  by  statutory 
enactments  into  the  laws  of  the  state  of 
New  York.  Armstrong  v.  Lear.  8  Pet. 
52,  8  L.  Ed.  863;  Eidman  v.  Martinez,  184 
U.    S.    578,    592,    46    L.    Ed.    697. 

10.  Kerr  v.  Moon,  9  Wheat.  565,  6  L.  Ed. 
161.  See  the  titles  EXECUTORS  AND 
ADMINISTRATORS;  WILLS. 

11.  Armstrong  v.  Lear,  8  Pet.  52,  8  L. 
Ed.   863. 

12.  A  bill  was  filed  in  the  circuit  court 
of  the  United  States  for  tlic  di'^trict  ')f 
Pennsylvania,  stating  that  one  Matthias 
Apsden.  a  citizen  of  Pennsylvania,  made 
his  will,  dated  in  Philadelphia,  on  the  6th 
of  December.  1791.  and  bequeathed  all 
his  estate  "to  his  heir  at  law."  and  died  in 
April,  1829;  that  letters  testamentary  were 
taken  out  in  Pennsylvania,  by  the  execu- 
tor: that  large  sums  of  money  wero  re- 
ceived by  him;  and  the  bill  praved  for  a 
decree  in  favor  of  the  complainant,  who 
asserted  himself  to  be  the  true  and  r\^\y 
heir  at  law  of  the  testator,  and  that  he 
was  solely  entitled  to  the  bequest.  The 
answer  of  the  executor  stated,  that  from 
information  and  belief,  the  testator  was 
born  in  Philadelphia,  which  was  the  resi- 
dence of  his  parents,  about  1756;  that  he 
continued  to  reside  there,  doing  business 
as  a  merchant,  before  he  was  twenty-one, 
and  before  the  breaking  out  of  the  war 
with  Great  Britain  in  1776;  being  still  a 
minor,  he  went  to  England,  under  a  be- 
lief that  Great  Britain  would  soon  prevail 
in  the  contest;  that  he  subsequently  came 
back  to  the  United  States,  and  invested 
large  sums  in  government  stocks;  but, 
whether  he  afterwards  went  back  to  Eng- 
land as  his  home,  or  only  for  the  purpose 
of  superintending  his  property;  and 
whether  the  testator  did,  in  fact,  change 
his  domicile,  the  executor  (save  and  except 
as  appeared  by  the  facts)  did  not  know; 
he    believed    that    the    testator,    when    in 


England,  considered  himself  as  an  alien, 
and  he  died  in  King  street,  Holborn,  Lon- 
don; that  letters  testamentary  were  taken 
out  in  England,  and  the  will  was  proved 
there,  and  proceedings  were  instituted  \n 
England,  by  a  person  claiming  to  be  the 
heir  at  law.  Various  proceedings  took 
place  in  the  circuit  court  of  Pennsylvania; 
a  reference  was  made  to  a  master,  to  ex- 
amine and  state  the  heirs  and  next  of  kin 
of  the  testator,  and  a  report  made  by  him, 
which  was  afterwards  confirmed;  and 
thereupon,  a  final  decree  was  made  in  fa- 
vor of  John  Apsden,  of  Lancashire,  Eng- 
land, one  of  the  claimants  before  the  mas- 
ter, as  entitled  to  the  personal  estate  of 
the  testator  as  "heir  at  law."  The  cause 
having  come  by  appeal  before  this  court 
for  argument,  a  question  occurred, 
whether  the  frame  of  the  bill,  taken  by  it- 
self, or  taken  in  connection  with  the  an- 
swer, contained  sufficient  matter  upon 
which  the  court  could  proceed  to  dispose 
of  the  merits  of  the  cause  and  make  a  fi- 
nal decision.  The  bill  contains  no  aver- 
ment of  the  actual  domicile  of  the  testa- 
tor, at  the  time  of  the  making  of  his  will, 
or  at  the  time  of  his  death,  or  at  any  in- 
termediate period;  nor  does  the  answer 
contain  any  averments  of  domicile  which 
supply  these  defects  in  the  bill,  even  if  it 
could  so  do;  but  in  point  of  law,  it  could 
not.  Harrison  v.  Nixon,  9  Pet.  483.  9  L. 
Ed.  201. 

The  bill  in  this  case  should  allege  the 
material  facts  upon  which  the  plaintiff' .« 
title  depends,  and  the  final  judgment  of 
the  court  must  be  given,  so  as  to  put  them 
in  contestation  in  a  proper  and  regular 
manner;  and  the  court  cannot  dispose  of 
this  cause,  without  ascertaining  where  the 
testator's  domicile  was,  at  the  time  of  his 
making  his  will,  and  at  the  time  of  his 
death;  and  there  ought  to  be  suitable  aver- 
ments in  the  bill  to  put  those  matters  in 
issue.  The  case  ought  to  be  remanded  to 
the  circuit  court  for  the  purpose  of  hav- 
ing suitable  amendments  made,  in  refer- 
ence to  the  domicile  of  the  testator;  and 
averments  made  of  liis  domicile  at  the 
time  of  making  the  will,  and  at  the  time  (■•{ 
his  death,  and  at   the  intermediate  period, 
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cile  of  testator,  at  the  time  of  its  execution,  shoukl  be  brought  before  the  court 
and  estabhshed  as  a  matter  of  fact.^^ 

b.  Interpretation. — In  regard  to  personaUy.  the  law  of  the  place  of  the  testa- 
tor's domicile  governs  in  the  interpretation  of  wills  thereof,  unless  it  is  manifest 
that  the  testator  had  the  laws  of  some  other  country  in  his  own  view.^-* 

3.  Interpretation  of  Gifts  to  Particular  Classes. — The  question  as  to 
who  are  "heirs/'^^  or  "heirs  at  law"^''  within  the  meaning  of  a  will,  is  governed 
bv  the  law  of  the  testator's  domicile  at  the  time  of  his  death. 
'  4.  Particular  Testamentary  Dispositions — a.  Charitable  Devises  and  Be- 
quests.— Charitable  Devises. — The  validity  of  a  charitable  devise  as  against 
the  heirs  at  law,   depends  upon   the  law  of  the  state  in  which  the  lands  lie.^'^ 

Charitable  Bequests. — The  validity  of  a  charitable  bequest,  as  against  the 
next  of  kin,  depends  upon  the  law  of  the  state  of  the  testator's  domicile. ^^ 

b.  Estahlishnicnt  of  Trusts. — It  is  competent  for  testators  and  grantors,  by 
will  or  deed,  to  construct  and  establish  trusts,  both  of  real  and  personal  property, 
and  of  the  rents,  issues,  profits  and  produce  of  the  same,  by  appropriate  limitations 
and  powers  to  trustees,  which  shall  secure  the  application  of  bounties  to  the  per- 
sonal and  family  uses  during  the  life  of  the  beneficiary,  so  that  it  shall  not  be  sub- 
ject to  alienation,  either  by  voluntary  act  on  his  part,  or  in  invitum  by  his  cred- 
itors. The  limits  within  which  such  provisions  may  be  made  and  administered, 
of  course,  must  be  found  in  the  law  of  that  jurisdiction  which  is  the  situs  of  the 
property,  in  case  of  real  estate,  and  in  cases  of  personalty,  where  the  trust  was 
created  or  is  to  be  administered  according  to  circumstances.  And  in  determining 
those  limits,  that  law  declares  how  far,  and  by  what  forms  and  modes,  the  in- 
stitution of  property  may  be  permitted  to  accommodate  itself  to  the  will  and 
convenience  of  individuals,  without  prejudice  to  public  interest  and  policy;  by 
what  limitations  and  instruments  its  usual  incidents  may  be  afifected  and  altered, 
so  as  to  effectuate  the  intentions  of  parties ;  how   far  the  dominion,  implied  in 

if    any    change    took    place.      Harrison    v.  executed    by    him,    to    which    reference    is 

Nixon,  9  Pet.  483,  9  L.  Ed.  201.  made   in   some   of  the  papers   of  the   case. 

13.  Armstrong  z\  Lear,  8  Pet.  52,  73.  8  The  persons  claiming  as  such  heirs  must 
L.  Ed.  863.  See  the  title  FOREIGN  establish  their  title  under  and  according 
LAWS.  to  the  law  of  his  domicile,  at  the  time  of 

14.  Interpretation  of  wills  of  personalty.  his  death,  so  perhaps  it  may  become  ma- 

. Harrison  v.  Nixon.  9  Pet.  483,  504.  9  L.  terial,  if   Switzerland   was   the   domicile   of 

Ed.  201;  Allen  v.  Allen,  18  How.  385,  391,  the   testator,   at   the   time   of  his   death,   to 

15   L.    Ed.   396.  bring   the    law    of    that    country    distinctly, 

The  -testator's  language  used  in  a  will  as  matter  of  fact,  before  the  court.  Arm- 
must  be  construed  with  reference  to  the  strong  v.  Lear,  8  Pet.  52,  8  L.  Ed.  863. 
laws  and  policy  of  the  country  of  his  dom-  See  Hutchinson  Investment  Co.  v.  Cald- 
icile.  Allen  v.  Allen,  18  How.  385,  15  L.  well.  152  U.  S.  65,  68.  38  L.  Ed.  356;  Ennis 
Ld.  396.  -<■'■    Smith.    14    How.    400,    14    L.    Ed.    472. 

No    one    can    do"bt.    if    a   testator,    b^rn  If?     "Heirs  at  la-v." — Harrison  v.  Nixon, 

and  domiciled  in  England,  during  his  life,  9  Pet.  483,  9  L.  Ed.  201. 

bv   his    will    gives    his    personal    estate    to  17.    Charitable  devises. — Jones  v.  Haber- 

his    heir    at    law,    that    the    descriptio   per-  sham,  107  U.  S-  174,  179.  27  L.  Ed.  401,  cit- 

sonje    would    have    reference    to    and    be  ing  Vidal  v.  Girard,  2  How.  127,  11  L.  Ed. 

governed   by   the   import   of   the   terms,   in  205;   \\'heeler  v.  Smith,  9   How.   55,   13   L. 

the   sense   of    the   laws   of   England.      The  Kd.   44:   McDonogh  7\   Murdoch,   in    Hnw. 

import  of  them  might  be  very  different,  if  367,  14  L.  Ed.  732.     See  the  title  CHARI- 

the   testator   were   Ijorn   and   domiciled   in  TIES,  ante,  p.  675. 

France,    in    Louisiana,    or    Massachusetts.  It  cannot  be  presumed  by  tlie  supreme 

Harrison   v.    Nixon,   9    Pet.    483,   9    L.    Ed.  court   that   it   is   against   the   public   pohcy 

201.  of  Illinois   that   one  of  its   citizens   should 

"Heirs,"    or    "heirs    at    law." — See    post,  convey  realty  therein  situated  to  a  benev- 

"Tnterpretation     of      Gifts     to     Particular  olent   or  missionary  corporation,   in   order 

Classes,"  VIII,  A,  3.  to    enable    the    benevolent    or    missionary 

15.  "Heirs." — The  place  of  domicile  of  corporation  to  carry  out  tlie  objects  of  its 
the  testator,  at  the  time  of  his  death,  may  creation.  American,  etc..  Christian  L^nion 
also  become  material,  under  another  as-  z\  Yount,  101  IT.  S.  55'2,  25  L.  Ed.  888. 
pect  of  the  case,  viz,  the  question,  who  are  18.  Charitable  bequests. — Jones  v.  Ha- 
his  heirs,  entitled  to  the  succession,  ab  bersham,  107  U.  S.  174.  179,  27  L.  Ed.  401. 
intestato.'  or  under  the  other  will  or  wills  See  the  title  CHARITIES,  ante,  p.  675. 


CONFLICT  OF  LAWS. 


1071 


the  idea  of  property,   may  be  extended  so  as  to  limit  the   future  dominion  of 
those  who  succeed  to  its  beneficial  enjoyment. i'^ 

B.  Descent  and  Distribution— 1.  In  General.— The  law  of  the  domicile 
governs  in  the  ascertainment  of  the  person  who  is  entitled  to  take  as  heir  or  des- 
tributee.  It  decides  whether  primogeniture  gives  a  right  of  preference,  or  an 
exclusive  right  to  take  the  succession ;  whether  a  person  is  legitimate  or  not  to 
take  per  stirpes  or  per  capita,  and  the  nature  and  extent  of  the  right  of  represen- 
tation.20 

2.  Personalty. — The  general  rule  is  well  settled  that  the  descent  and  distri- 
bution of  personalty  is  governed  by  the  law  of  the  owner's  domicile  at  the  time 
of  death. 21 


The  validity  of  a  legacy  to  a  charitable 
use  will  be  determined  by  the  law  of  the 
testator's  domicile.  Philadelphia  Baptist 
Ass'n  V.  Hart,  4  Wheat.  1,  4  L.  Ed.  499. 

19.  Creation  of  trusts. — Spindle  v. 
Shreve,  111  U.  S.  542.  547,  28  L.  Kd.  512. 
See  the  title  TRUSTS  AND  TRUSTEES. 

It  is  well  settled  that,  where  property  is 
conveyed  to  a  use  which  would  be  pro- 
tected, if  to  be  executed  at  home,  in  the 
absence  of  a  prohibition,  the  conveyance 
would  be  valid  if  the  execution  were  or- 
dered to  take  place  abroad.  Executors  of 
McDonogh  v.  Murdock,  15  How.  367.  414, 
14  L.  Ed.  732. 

By  the  general  comity  that  prevails 
among  the  states  of  the  union  a  trust  for 
the  benefit  of  an  incorporated  cemetery 
association  for  the  maintenance  of  a  lot 
and  monument  in  perpetual  good  order 
and  condition,  valid  by  the  laws  of  the 
District  of  Columbia,  will  be  sustained  in 
favor  of  a  cemetery  association  of  the  city 
of  Brooklyn,  state  of  New  York,  by  the 
courts  of  the  District  of  Columbia,  since 
the  laws  of  both  New  York  and  the  dis- 
trict permit  such  trusts.  This  is  so  even 
though  the  testator  was  domiciled  in  the 
District  of  Columbia  at  the  time  of  his 
death,  and  the  funds  to  be  used  to  main- 
tain the  trust  are  to  be  derived  from  prop- 
erty owned  by  the  testator  in  the  district 
at  the  time  of  her  death.  Iglehart  v.  Tglc- 
hart,  204  U.  S.  478,  51  L.  Ed.  575.  See  the 
title  CEMETERIES,  ante,  p.  647. 

20.  Ennis  v.  Smith,  14  How.  400,  425.  14 
L.  Ed.  472.  See,  generallv,  the  titles  DE- 
SCENT AND  DISTRIBUTION;  EX- 
ECUTORS   AND    ADMINISTRATORS. 

21.  Descent  and  distribution. — Wilkins 
V.  Ellctt,  108  U.  S.  256,  258,  27  L.  Ed.  718; 
Dixon  V.  Ramsay,  3  Cranch  319,  2  L.  Ed. 
453;  Wilkins  v.  Ellctt,  9  Wall.  740,  741,  19 
Ed.  586;  Blackstone  v.  Miller,  188  U.  S. 
189,  47  L.  Ed.  439;  Ennis  v.  Smith,  14 
How.  400,  14  L.  Ed.  472;  Eidman  v.  Mar- 
tinez, 184  U.  S.  578,  46  L.  Ed.  697;  St. 
Louis  V.  The  Ferry  Co.,  11  Wall.  423,  430, 
20  L.  Ed.  192.  See  Smith  v.  Union  Bank, 
5  Pet.  518.  8  L.  Ed.  212. 

The  general  rule  is,  that  the  law  of  the 
place  of  the  decedent's  domicile  governs 
the  distribution  of  the  personal  estate,  so 
far  as  it  designates  the  persons  who  are 
entitled  to  take  as  next  of  kin.  Harrison 
V.  Nixon,  9  Pet.  483,  514,  9  L.  Ed.  201. 


In  some  respects  the  rights  of  donees, 
under  a  will,  become  vested  by  the  death 
of  a  testator;  but  until  the  period  of  dis- 
tribution arrives,  the  law  of  the  decedent's 
domicile  attaches  to  the  property.  Car- 
penter V.  Pennsylvania,  17  How.  456,  15  L 
Ed.    127. 

"It  is,  in  some  sense,  true  that  the 
rights  of  donees  under  a  will  are  vested  at 
the  death  of  the  testator;  and  that  the  acts 
of  administration  which  follow  are  con- 
servatory means,  directed  by  the  state  to 
ascertain  those  rights,  and  to  accomplish 
an  efifective  translation  of  the  dominion  of 
the  decedent  to  the  objects  of  his  bounty; 
and  the  legislation  adopted  with  any  other 
aim  than  this  would  justify  criticism,  and 
perhaps  censure.  But,  until  the  period  for 
distribution  arrives,  the  law  of  the  dece- 
dent's domicile  attaches  to  the  property, 
and  all  other  jurisdictions  refer  to  the  place 
of  the  domicile,  as  that  where  the  distribu- 
tion should  be  made.  The  will  of  the  tes- 
tator is  proven  there,  and  his  executor 
receives  his  authority  to  collect  the  prop- 
erty, by  the  recognition  of  the  legal  tri- 
bunals of  that  place.  The  personal  estate, 
so  far  as  it  has  a  determinate  owner,  be- 
longs to  the  executor  thus  constituted. 
The  rights  of  the  donee  are  suborchnate 
to  the  conditions,  formalities  and  admin- 
istrative control,  prcscril)ed  by  the  state 
in  the  interests  of  its  public  order,  and  are 
only  irrevocably  establisjied  upon  its  ab- 
dication of  this  control,  at  the  period  of 
distribution.  If  the  state,  during  this  pe- 
riod of  administration  and  control  by  its 
tribunals  and  their  appointees,  thinks  ut 
to  impose  a  tax  upon  the  property,  there 
is  no  obstacle  in  the  constitution  and  Inws 
of  the  United  States  to  prevent  it."  Car- 
penter V.  Pennsylvania,  17  How.  456,  15  L. 
Ed.  127.  citing  Ennis  v.  Smith.  14  How. 
400,  14  L.  Ed.  472;  Orr  v.  Oilman.  183  U. 
S.  278.  2-85.  46  L.  Ed.  196.  See  the  titles 
EXECUTORS  AND  ADMINISTRA- 
TORS;   TAXATION. 

Universal  succession. — New  York,  like 
mo<t  otlier  states,  recognizes  the  law  of 
the  domicile  as  the  law  determining  the 
right  of  universal  succession.  The  domi- 
cile, naturally,  must  control  a  succession 
of  that  kind.  Universal  succession  is  the 
artificial  continuance  of  the  person  of  a 
deceased  by  an  executor,  heir,  or  the  like, 
so  far  as  succession  to  rights  and  obliga- 
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3.  Realty. — It  is  a  principle  firmly  established  that  the  law  of  the  state  in 
which  land  is  situated  governs  its  descent,  in  case  of  intestacy. -- 

4.  Dam.ages  for  Death  1!Y  Wrongful  Act. — The  distribution  of  money  re- 
ceived by  the  personal  representative,  suing  in  one  state  for  death  caused  in 
another,  may  be  in  the  mode  prescribed  by  the  state  in  which  the  cause  of  action 
arose.--" 

C.    Administration. — See  the  title  ExECfTORs  axd  Administrators. 

IX.    Marriage  and  Divorce. 
A.     Marriage — 1.    Ix   General. — Marriage  is  to  be  decided  by  the  laws  of 
the    place    where    celebrated. ^'^ 


tions  is  concerned.  It  is  a  fiction,  the  his- 
torical origin  of  which  is  familiar  to  schol- 
ars, and  it  is  this  fiction  that  gives  what- 
ever meaning  it  has  to  the  saying  mobilia 
sequuntur  personam.  But  being  a  fiction 
it  is  not  allowed  to  obscure  the  facts, 
when  the  facts  become  important.  To  a 
considerable,  although  more  or  less  vary- 
ing, extent,  the  succession  determined  by 
the  law  of  the  domicile  is  recognized  in 
other  jurisdictions.  But  it  hardly  needs 
illustration  to  show  that  the  recognition 
is  limited  by  the  policy  of  the  local  law. 
Ancilliary  administrators  pay  the  local 
debts  before  turning  over  the  residue  to 
be  distributed,  or  distributing  it  them- 
selves, according  to  the  rules  of  the 
domicile.  The  title  of  the  prmcipal  adminis- 
trator, or  of  a  foreign  assignee  in 
bankruptcy,  another  type  of  universal  succes- 
sion, is  admitted  in  but  a  limited  way  or 
not  at  all.  Blackstone  v.  Miller,  188  U.  S. 
189.  204,  47  L.  Ed.  439,  citmg  Crapo  v. 
Kelly,  16  Wall.  610,  21  L.  Ed.  4.30. 

Distribution   of   personal   property   hav- 
ing established  situs. — See   ante,  "In   Gen 
eral."  VI,  B.  1. 

22.  Realty. — McGoon  v.  Scales,  9  Wall. 
23.  19  L.  Ed.  545;  Brine  v.  Insurance  Co., 
96  U.  S.  627,  636,  24  L-  Ed.  858;  Arndt  v. 
Griggs,  134  U.  S.  316,  33  L.  Ed.  918; 
United  States  v.  Crosbv.  7  Cranch  115.  3 
L.  Ed.  287;  Clark  v.  Graham,  6  Wheat. 
577,  5  L.  Ed.  334;  De  Vaughn  v.  Hutchin 
son,  165  U.  S.  566,  41  L.  Ed.  827;  United 
States  V.  Fox,  94  U.  S.  315.  24  L.  Ed.  192; 
IMcCormick  r.  Sullivant.  10  Wheat.  192, 
202,  6  L.  Ed.  380;  Clarke  z'.  Clarke,  178  U. 
S.  186,  190,  44  L.  Ed.  1028;  Watkins  V. 
Holman,  16  Pet.  :ir>.  10  L  Ed.  873; 
Hutchinson  Investment  Co.  v  Caldwell, 
152  U.  S.  65,  68.  38  L.  Ed.  356;  Maeer  z: 
Grima.  8  How.  490,  12  L.  Ed.  1168:  United 
States  V.  Perkins,  163  U.  S.  625,  630,  41  L. 
Ed  287;  Magoun  v.  Illinois  Trust,  etc.. 
Bank.  170  U.  S.  283.  289.  42  L.  Ed.  1037; 
Plumber  v.  Coler.  178  U.  S  115,  132,  44 
L.  Ed.  998;  Bradshaw  v.  .Ashley,  180  U.  S. 
59,  68.  45  L.  Ed.  423:  Orr  -•.  Gilman.  183 
US.  278,  286.  46  L.  Ed.  196;  Greer  County 
V.  Texas,  197  U.  S.  235,  243,  49  L.  Ed.  736. 

Under  the  United  States  Revised  Stat- 
utes, §  2269,  the  "heirs"  of  a  pre-emptor,  to 
whom  the  title  to  the  property  descends 
in  case  of  his  death,  includes  all  heirs. 
who  are  such  by  the  law  of  the  situs  of 
the  land   and   the   domicile   of   the   owner; 


hence,  it  includes  illegitimates  who  have 
been  legitimated  under  the  state  law. 
Hutchinson  Investment  Co.  v.  Caldwell, 
152  U.  S.  65.  38  L.  Ed.  356.  See,  generally, 
the  title  BASTARDY,  ante,  p.  204. 

"Heirs"  or  "heirs  at  law." — See  ante, 
"Interpretation  of  Gifts  to  Particular 
Classes."  VIII.  A.  3. 

23.  Damages  for  death  by  wrongful  act. 
— Dennick  v.  Railroad  Co.,  103  U.  S.  11, 
26  L.  Ed.  439.  See  the  title  DEATH  BY 
WRONGFUL  ACT. 

24.  General  rule  as  to  marriage. — Patter- 
son V.  Gaines,  6  How.  550,  587,  12  L.  Ed. 
553:  C'^vv.rr  r.  Elliott,  IS  Hf-w.  :>9\.  .i93, 
15  L.  Ed.  497.     See  the  title  MARRIAGE. 

Marriages  made  in  one  countr\^  nre  geri- 
erallv  binding  in  all  countries.  Miller  v. 
Hall  1  Wall.'^229.  1  L.  Ed.  113. 

.An  alleged  marriage  which  would  have 
been  regarded  as  invalid  in  Virginia  for 
want  of  license,  had  the  parties  remained 
there,  and  invalid  in  Maryland  for  want 
of  a  religious  ceremony,  had  they  re- 
mained in  that  state,  is  to  be  deemed  a 
valid  marriage  in  New  Jersey  after  the 
parties,  husband  and  wife,  took  up  their 
permanent  residence  there  and  lived  to- 
gether in  that  relation,  continuously,  in 
good  faith,  and  openly,  up  to  the  death  of 
the  husband,  being  regarded  by  them- 
selves and  in  the  community  as  husband 
and  wife.  Their  conduct  towards  each 
other  in  the  ej^e  of  the  public,  while  in 
New  Jersey,  taken  in  connection  with 
their  previous  association,  was  equivalent, 
in  law,  to  a  declaration  by  each  that  they 
did  and  during  their  joint  lives  were  to  oc- 
cupy the  relation  of  husband  and  wife. 
Such  a  declaration  was  as  effective  to  es- 
tablish the  status  of  marriage  in  New 
Jersey  as  if  it  had  been  made  in  words  of 
the  present  tense  after  they  became  domi- 
ciled in  that  state.  Travers  v.  Reinhardt, 
205  U.  S.  423.  440.  51  L.  Ed.  865.  See 
Meister  v.  Moore,  96  U.  S.  76,  79.  24  L. 
Ed.  826.     See  the  title  M.ARRI.AGE. 

Property  rights. — The  law  of  Louisiana 
gives  a  community  of  acquets  or  gains  be- 
tween married  persons,  where  the  mar- 
riage is  contracted  within  the  state,  or 
where  the  marriage  is  contracted  out  of 
the  state,  and  the  parties  afterwards  go 
there  to  live.  The  privilege  thus  con- 
ferred upon  the  wife  does  not  extend,  by 
virtue  of  the  clause  in  the  constitution 
which   provides  that  "the   citizens   of  each 
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2.  Proof  of  Marriage. — Marriage  must  be  proved,  according  to  what  would 
be  proof  of  it  where  it  took  place.-'' 

3.  Operation  of  Decree  Confirming  or  Di.ssolving  Marriage. — A  decree 
confirming  or  dissolving  a  marriage,  is  rccognizei!  as  valid  m  every  country,  un- 
less contrary  to  the  policy  of  its  own  law.^" 

B.    Divorce. — See  the  title  Divorce. 

X.     Penal   and   Criminal   Law. 

A.  Penal  Laws — 1.  Definition. — The  question  whether  a  statute  of  one 
state,  which  in  some  aspects  may  be  called  penal,  is  a  penal  law  in  the  interna- 
tional sense,  so  that  it  cannot  be  enforced  in  the  courts  of  another  state,  depends 
upon  the  question  whether  its  purjjose  is  to  punish  an  otifense  against  the  public 
justice  of  the  state,  or  to  atTord  a  private  remedy  to  a  person  injured  by  the 
wrongful  act. 2" 

2.  General  Rule. — It  is  a  general  rule  that  the  courts  of  no  country  execute 
the  penal  laws  of  another,-^  except  when  extended  by  express  treaty  or  stalute 
to  offenses  committed  abroad  by  its  own  citizens,-''  or  in  some  instances  where  an 
act  done  in  a  foreign  country  against  a  penal  provision  of  a  law  of  the  United 


state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several 
states,"  to  a  native-born  citizen  of  Louis- 
iana, who  was  married  while  under  age, 
in  the  state  of  Mississippi,  in  which  state 
was  her  domicile  together  with  her  hus- 
band during  the  continuance  of  the  mar- 
riage. Land  in  Louisiana,  acquired  by  the 
husband  during  the  marriage,  was  not  sub- 
ject to  the  Louisiana  laws,  in  respect  to 
the  community  of  acquests  or  gain.  This 
right  was  one  which  attached  to  the  con» 
tract  of  marriage,  which  the  state  of 
Louisiana  had  a  right  to  regulate;  and 
was  not  one  of  the  personal  rights  of  a 
citizen,  within  the  meaning  of  the  ci^n'^ti- 
tution.  Conner  v.  Elliott,  18  How.  591, 
15  L.  Ed.  497.  See  the  title  HUSBAND 
AND  WIFE. 

25.  Proof  of  marriage. — Patterson  v. 
Gaines.  6  How.  .-ioO.  .^86,  12  L.  Ed.  55:5.  See 
the  title  MARRIAGE. 

Where  a  marriage  took  place  in  Penn- 
sylvania, it  must  be  proved  by  the  laws  of 
Pennsylvania.  In  that  state  it  is  a  civtl 
contract,  to  be  completed  by  any  words 
in  the  present  tense,  without  regard  to 
form,  and  every  intendment  is  made  in 
favor  of  legitimacy.  Patterson  v.  Gaines, 
6  How.  550,  12  L.  Ed.  553.  See  the  title 
MARRIAGE. 

26.  Operation  of  decree  confirming  or 
dissolving  the  marriage  status. — Hilton  v. 
Guyot.  159  U.  S.  n:?,  107.  40  L.  Ed.  95; 
Cheely  v.  Clayton.  110  U.  S.  701.  28  L.  Ed. 
298.  See  the  titles  DIVORCE;  FOR- 
EIGN JUDGMENTS.  RECORDS  AND 
JUDICIAL  PROCEEDINGS;  MAR- 
RIAGE. 

27.  Penal  law  defined. — Huntington  7' 
Attrill,  140  U.  S.  657,  36  L.  Ed,  112.'?; 
Brady  v.  Daly,  175  U.  S.  148,  157.  44  L. 
Ed.  109;  Park  Bank  v.  Remscn,  158  U.  S. 
337,  342,  39  L.  Ed.  1008;  Whitman  v.  Na- 
tional Rank,  176  U.  S.  559,  44  L.  Ed.  587. 
See  the  title  PENALTIES  AND  FOR- 
FEITURES. 

"Penal    laws,    strictly    and    properly,   arc 
3  U  S  Enc-68 


those  imposing  punishment  for  an  offense 
committed  against  the  state,  and  which, 
by  the  English  and  American  constitu- 
tions, the  executive  of  the  state  has  the 
jxnver  to  pardon."  Huntington  i-.  \ttrill, 
1J'--  U.  S  r,.-,7.  6(;7.  36  L.  Ed.  1123.  See  the 
titip  T^ENALTIES  AND  FORFEI- 
TURES. 

^.  _  enal  laws.  —  The  Antclone,  10 
Wheat.  66,  123,  6  L.  Ed.  268;  Huntington 
V.  Attrill,  146  U.  S.  657,  666,  36  L.  Ed. 
1123;  Providence  Steam- Engine  Co.  v. 
Hubbard,  lOl  U.  S.  188,  l92.  25  L.  Ed.  7F6; 
Flash  V.  Conn,  109  U.  S.  371,  376,  27  L. 
Ed.  966;  McLoucrhlin  -r.  Tuck,  191  U.  S. 
267,  270,  48  L.  Ed.  178;  Dennick  7'.  Rail- 
road Co.,  103  U.  S.  11.  17,  26  L.  Ed.  439; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  3. 
265,  290,  32  L.  Ed.  239;  Texas,  etc..  R.  Co, 
V.  Cox,  145  U.  S.  59:;.  60^.  ;i(;  1..  I-;  '  ^29; 
Whitman  v.  National  Bank.  176  U.  S.  559, 
44  L.  Ed.  587;  Brady  v.  Dal  v.  175  U.  S. 
148,  157,  44  L.  Ed.  109;  Logan  v.  United 
States.  144  U.  S.  263,  303,  36  L.  Ed.  429; 
California  v.  Southern  Pac.  Co.,  157  U.  S. 
229.  259,  39  L.  Ed.  683;  Missouri  v.  Illi- 
nois, 180  U.  S.  208,  232.  45  L.  Ed.  497; 
Minnesota  z'.  Northern  Securities  Co.,  184 
U.  S.  199.  235.  46  L.  Ed.  499;  .Andrews 
V.  Andrews.  188  U.  S.  14.  47  L.  Ed.  36'i; 
Northern  Pac.  Co.  v.  Babcock,  154  U.  S. 
100.  198,  38  L.  Ed.  958;  Chase  v.  C-Tti^. 
113  U.  S.  452,  28  L.  Ed.  1038;  Park  Bank 
V.  Remsen.  158  U.  S.  337.  342.  39  L.  Ed. 
1008;  Robertson  v.  Baldwin,  165  U.  S. 
275,  278,  41  L.  Ed.  715;  Winston  v.  Win- 
ston, 189  U.  S.  506,  47  L.  Ed.  922;  Stew- 
art V.  Baltimore,  etc..  R.  Co.,  168  U.  S. 
445,  42  L.  Ed.  537.  See  dissenting  opin- 
ion of  McLean.  J.,  in  United  States  v, 
Bailey,  9  Pet.  238.  259.  9  L.  Ed.  113;  dis- 
senting opinion  in  South  Dakota  v.  North 
Carolina,  192  U.  S.  286,  340,  48  L.  Ed.  448; 
Houston  V.  Moore,  5  Wheat.  1.  5  L.  Ed.  19. 
29.  Wheaton's  International  Law  (8th 
Ed.).  §§  113,  121.  Wisconsin  v.  Pelican 
Ins.  Co..  127  U.  S.  265.  289.  32  L.  Ed.  239. 
See  the  title  TREATIES. 
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States  is  but  the  initial  step  in  accomplishing  a  subsequent  violation  in  the  United 
States  of  other  penal  provisions.-'"^ 

3.  Operation  of"  Rule. — The  rule  that  the  courts  of  no  country  execute  the 
penal  laws  of  another  applies  not  only  to  prosecutions  and  sentences  for  crimes 
and  misdemeanors,  but  to  all  suits  in  favor  of  the  state  for  the  recovery  of  pecun- 
iary penalties  for  any  violation  of  statutes  for  the  protection  of  its  revenue,  or 
other  municipal  laws,  and  to  all  judgments  for  such  penalties.  If  this  were  not 
so,  all  that  would  be  necessary  to  give  ubiquitous  effect  to  a  penal  law  would  be 
to  put  the  claim  for  a  penalty  uito  the  shape  of  a  judgment.^i     The  application 


30.  See  McLouslilin  v.  Tuck.  191  U  S. 
267.  270.   48   L.    Ed.   178. 

31.  Operation  of  rule  -Wbnrtnn's  Con- 
flict of  Laws,  §  833;  Westlakc's  Interna- 
tion  Law  (1st  Ed.),  §  388;  PiR^ott 
on  Foreign  Judgments,  200,  210;  ^  Wis- 
consin V.  Pelican  Ins.  Co.,  127  U  S  2()."), 
290,  32  L.  Ed.  239;  Missouri  v.  Illinois, 
180  U.  S.  208,  232,  45  L.  Ed.  497;  Hunt- 
ington V.  Attrill,  146  U.  S.  6,57.  671.  36  L. 
Ed.  1123;  Dennick  v.  Railroad  Co..  103  U. 
S.   11.   17,   26   L.   Ed.   439. 

Civil  action  to  recover  damages  for  civil 
injury. — The  rule  that  tlic  courts  of  no 
county  execute  the  penal  laws  of  another 
cannot  be  invoked  as  applicable  to  a  stat- 
ute, which  merely  authorizes  "a  civil  ac- 
tion to  recover  damages  for  a  civil  injury. 
Dennick  v.  Railroad  Co.,  103  U  vS.  11,  26 
L.  Ed.  439;  Texas,  etc..  R.  Co.  v.  Cox,  145 
U  S.  593.  604,  36  L.  Ed.  829;  Hunting- 
ton V.  Attrill,  146  U.  S.  657,  36  L.  Ed.  1123; 
Northern  Pac.  R.  Co.  7-'.  Babcock.  154  U  S. 
190,  38  L.  Ed.  958;  Smith  v.  Condry,  1 
How.  28.  11  L.  Ed.  35;  The  China,  7 
Wall.  53.  64,  19  L.  Ed.  67;  The  Scotland, 
105  U  S  24  29,  26  L.  Ed.  1001.  See  the 
title  DEATH  BY  WRONGFUL  ACT. 

A  statute  giving  a  penalty  recoverable 
by  a  private  individual,  for  an  injury 
against  the  person  committing  it,  to  the 
person  injured;  is  not  of  a  penal  nature 
but  is  remedial.  Dennick  v.  Railroad  Co., 
103  U.  S.  11,  26  L.  Ed.  439. 

A  statute  which  makes  a  person  liable 
for  his  wrongful  neglect  or  default  by 
which  the  death  of  another  person  ih 
caused,  and  which  gives  a  right  ot  ac- 
tion to  the  administrator  for  the  beneht 
of  the  widow  and  next  of  kin,  to  recover 
damages  for  the  pecuniary  injuries  re- 
sulting from  his  death,  thus  altering  the 
common  law  and  imposing  a  new  liabil- 
ity, has  been  held  by  this  court  not  to  be 
penal,  and  to  be  enforceable  in  a  state 
other  than  the  state  in  which  the  statute 
was  passed,  and  in  which  the  wrongful 
act  and  death  occurred.  Brady  v.  Daly, 
175  U  S.  148,  156.  157,  44  L.  Ed.  109; 
Dennick  v.  Railroad  Co.,  103  U.  S.  11.  26 
L.  Ed.  439;  Texas,  etc.,  R.  Co.  v.  Cox, 
145  U.  S.  593,  36  L.  Ed.  829;  Stewart  v. 
Baltimore,  etc.,  R.  Co.,  168  U.  S.  445,  42 
L  Ed.  537;  Huntington  v.  Attrill,  146  U. 
S  657,  36  L.  Ed.  1123;  Northern  Pac. 
R.  Co.  V.  Babcock,  154  U.  S.  190,  198,  38 
L.    Ed.  958. 

Statute  making  officers  of  corporations 


signing  and  recording  false  statement  as 
to  its  condition  liable  for  all  debts  of  cor- 
poration.— The  New  York  statute  provid- 
ing that  the  officers  of  a  corporation  who 
make  a  false  certificate  of  its  condition 
shall  be  liable  for  all  its  debts,  is  not  pe- 
nal law  in  the  international  sense,  hence 
it  is  enforcible  beyond  the  state  of  New 
York.  Huntington  v.  Attrill,  146  U.  S. 
657,  663.  36  L.  Ed.  1123,  approved  in  Park 
Bank  v.  Remsen.  158  U.  S.  337,  342,  39 
L.  Ed.  1008.  But  see  Chase  v.  Curtis, 
113  U.  S.  452,  28  L.  Ed.  1038.  See  the  ti- 
tles CORPORATIONS;  OFFICERS 
AND  AGENTS  OF  PRIVATE  COR- 
PORATIONS. See,  also,  the  title 
STOCK    AND    STOCKHOLDERS. 

Additional  liability  of  stockholders. — 
The  liability  of  a  stockholder  under  the 
constitution  and  statutes  of  a  state,  which 
makes  him  liable  to  an  additional  amount 
equal  to  his  stock,  is  contractual,  although 
created  by  statute,  and  not  penal,  and 
hence  may  be  enforced  in  any  court  of 
competent  jurisdiction  obtaining  jurisdic- 
tion of  the  parties  and  subject  matter. 
Whitman  v.  National  Bank,  176  U.  S.  559, 
641.  44  L.  Ed.  587;  Huntington  v.  Attrill, 
146  U.  S.  657,  36  L.  Ed.  1123;  Finney  v. 
Guy.  189  U.  S.  335,  345,  47  L.  Ed.  839;  Piatt 
ZK  Wilmoi,  193  U.  S.  602.  612,  48  L.  Ed.  800; 
Bernheimer  7'.  Converse,  206  U.  S.  516, 
529,  51  L.  Ed.  1163;  Christopher  v.  Nor- 
vell.  201  U.  S.  216.  50  L.  Ed.  732.  Dissent- 
ing opinion  in  McClaine  v.  Rankin,  197  U. 
S.  154.  167,  40  L.  Ed.  702.  But  compare 
Providence  Steam-Engine  Co.  v.  Hubbard. 
101   U.   S.   188,   192,  25   L.   Ed.  786. 

The  liability  of  stockholders  in  New 
York  under  the  general  act  of  the  state 
of  New  York  for  the  formation  of  corpo- 
ration is  in  contract,  and  not  penalty; 
hence,  such  liability  may  be  enforced  in  an 
action  ex  contractu  against  a  stockholder 
found  in  another  state.  Flash  v.  Conn,  109 
U.  S.  371,  27  L.  Ed.  966,  approved  in  Ad- 
ams V.  Conn,  109  U.  S.  381,  27  L-  Ed.  970; 
Whitman  v.  National  Bank,  176  U.  S.  559, 
44  L.  Ed.  587;  Huntington  v.  Attrill,  146 
U.  S.  657,  36  L.  Ed.  1123.  But  see  Hor- 
nor  V.  Henning,  93  U.  S.  228,  23  L.  Ed. 
879. 

The  additional  liability  of  stockholders 
in  a  corporation,  under  the  provisions  of 
the  constitution  and  statutes  of  the  state 
of  Kansas,  is  contractual  and  not  penal, 
and  hence  is  enforceable  in  any  court  of 
competent  jurisdiction.     Whitman  v.  Nat- 
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of  the  rule  to  the  courts  of  the  several  states  and  of  the  United  States  is  not 
affected  by  the  provisions  of  the  constitution  and  of  the  act  of  conc^ress,  by 
which  the  judgments  of  the  courts  of  aiiy  state  are  to  have  such  faith  and  credit 


ional  Bank,  176  U.  S.  559.  44  L.  Ed.  587. 
A  statute  giving  the  right  to  recover 
back  money  lost  at  gaming,  and,  if  the 
loser  dues  not  sue  within  a  certain  time, 
authorizing  a  qui  tarn  action  to  be  brought 
by  any  other  person  for  threefold  the 
amount,  has  been  held  to  be  remedial  as 
to  the  loser,  though  penal  as  regards  the 
suit  by  a  common  informer.  Hunting- 
ton V.  Attrill,  146  U.  S.  657,  36  L.  Ed. 
1123;  Brady  v.  Daly,  175  U.  S.  148,  155, 
44  L.   Ed.   109.     See  the   title  GAMING. 

Statute  giving  accumulative  damages. — 
"As  said  by  Mr.  Justice  Ashhurst  in  the 
King's  Bench,  and  repeated  by  Mr.  Jus- 
tice Wilde  in  the  supreme  judicial  court 
of  Massachusetts,  'it  has  been  held,  in 
many  instances,  that  where  a  statute  gives 
accumulative  damages  to  the  party  grieved, 
it  is  not  a  penal  action.'  "  Huntington  r. 
Attrill,  146  U.  S.  657.  36  L.  Ed.  1123;  Brady 
V.   Daly,  175   U.   S.   148,   155,  44  L.   Ed.    109. 

"Thus  a  statute  giving  to  a  tenant, 
ousted  without  notice,  double  the  yearly 
value  of  the  premises  against  the  land- 
lord, has  been  liold  to  be  'not  like  a  penal 
law  where  a  punishment  is  imposed  for  a 
crime,'  but  'rather  as  a  remedial  than  a 
penal  law,'  because  'the  act  indeed  does 
give  a  penalty,  but  it  is  to  the  party 
grieved.'"  Huntington  v.  Attrill,  146  U. 
S.  657,  36  L.  Ed.  1123;  Brady  v.  Daly.  175 
U.  S.  148,  156.  44  L.  Ed.  109. 

"So  in  an  action  given  by  statute  to  a 
traveler  injured  through  a  defect  in  a 
highway,  for  double  damages  against  the 
town,  it  was  held  unnecessary  to  aver 
that  the  facts  constituted  an  oflfense,  or 
to  conclude  against  the  form  of  the  stat- 
ute, because,  as  Chief  Justice  Shaw  said: 
'The  action  is  purely  remedial,  and  has 
none  of  the  characteristics  of  a  penal 
prosecution.  All  damages  for  neglect  or 
breach  of  duty  operate  to  a  certain  extent 
as  punishment,  but  tlic  distinction  is  tliat 
it  is  prosecuted  for  the  purpose  of  pun- 
ishment, and  to'  deter  others  from  offend- 
ing in  like  manner.  Here  the  plaintiff 
sets  out  the  liability  of  the  town  to  re- 
pair, and  an  injury  to  himself  from  a  fail- 
ure to  perform  that  duty.  The  law  gives 
him  enhanced  damages;  but  still  they  are 
recoverable  to  his  own  use,  and  in  form 
and  substance  the  suit  calls  for  indem- 
nity.' "  Huntington  v.  Attrill.  146  U.  S. 
657.  36  L.  Ed.  1123;  Brady  v.  Daly,  175 
U.   S.   148.    156.   44    I^.    Ed.    109. 

Judgment  for  pecuniary  penalty  for  vio- 
lation of  municipal  ordinance  or  statute 
in  favor  of  state. — .\  judgment  recovered 
for  a  pecuniary  penalty  for  a  violation  of 
a  municipal  ordinance  in  another  state 
cannot  be  recovered  in  this  court  in  an 
action  by  a  state  against  a  citizen  or  cor- 
poration of  another  state.  Wisconsin  v. 
Pelican   Ins.   Co.,  127  U.   S.  265,  32  L.   Ed. 


239,  approved  in  California  v.  Southern 
Pac.  Co..  157  U.  S.  239.  259.  39  L.  Ed. 
683;  Huntington  v.  Attrill,  146  U.  S.  657, 
671,  36  L.  Ed.  1123;  Missouri  v.  Illinois, 
180  U.  S.  208.  232,  45  L.  Ed.  497;  Minne- 
sota V.  Northern  Securities  Co..  184  U  S. 
199,  235.  46  L.  Ed.  499;  Andrews  v.  An- 
drews, 188  U.  S.  14,  35,  47  L.  Ed.  366, 
dissenting  opinion  in  South  Dakota  v. 
North  Carolina,  192  U.  S.  286,  340.  48  L. 
Ed.    448. 

"The  statute  of  Wisconsin,  under  which 
the  state  recovered  in  one  of  her  own 
courts  the  judgment  now  and  here  sued 
on,  was  in  the  strictest  sense  a  penal 
statute,  imposing  a  penalty  upon  any  in- 
surance company  of  another  state,  doing 
business  in  the  state  of  Wisconsin  with- 
out having  deposited  with  the  proper  offi- 
cer of  the  state  a  full  statement  of  its 
property  and  business  during  the  previous 
year.  The  cause  of  action  was  not 
any  private  injury,  but  solely  the  offense 
committed  against  the  state  by  violating 
her  law.  The  prosecution  was  in  the  name 
of  the  state  and  the  whole  penalty,  when 
recovered,  would  accrue  to  the  state." 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U  S 
265.  32  L.  Ed.  239;  Huntington  v.  At- 
trill, 146  U.  S.  657.  671,  36  L.  Ed.  1123. 
Penalties  for  violating  provision  of 
copyright  law.— The  penalty  of  $100,  im- 
posed by  §  4963,  Rev.  Stat.,  as  amended 
by  the  acts  of  March  3rd,  1891  and  March 
3rd,  1897,  for  violating  the  provision  re- 
garding notice  of  copyright  to  be  afiixed 
to  copyright  articles,  has  no  extraterrito- 
rial effect.  McLoughlin  v.  Tuck.  91  U. 
S.  267.  48  L.  Ed.  178.  See  the  title  COPY- 
RIGHT. 

Personal  disabilities.— Personal  disabil- 
ities imposed  by  tlie  law  of  a  state,  as  an 
incident  or  consequence  of  a  judicial  sen- 
tence or  decree,  by  way  of  punishment  of 
an  offender,  and  not  for  the  benefit  of 
any  other  person — such  as  attainder,  or 
infamy,  or  incompetency  of  a  convict  to 
testify,  or  disqualification  of  the  guilty 
party  to  a  cause  of  divorce  for  adultery  to 
marry  again — are  doubtless  strictly  penal, 
and  therefore  have  no  extraterritorial  op- 
eration. Logan  V.  United  States,  144  U. 
S.  263.  303,  36  L.  Ed.  429;  Huntington  v. 
Attrill,  146  U.  S.  6.-,7,  673.  36  L  Ed  ll'^S 
Sec  the  titles  DIVORCE:  MARRIAGE- 
PENALTIES  AND  FORFEITURES': 
WITNESSES. 

At  comnion  law.  and  on  general  prin- 
ciples of  jurisprudence,  when  not  con- 
trolled by  express  statute  giving  effect 
within  the  state  which  enacts  it  to  a  con- 
viction and  sentence  in  another  state,  such 
conviction  and  sentence  can  have  no  ef- 
fect, by  way  of  penalty,  or  of  personal 
disability  or  disqualification,  beyond  the 
limits  of  the  state  in  which  the  judgment 
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given  to  them  in  every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  state  in  which  they  were  rendered.-^- 

4.  Determixatiox  of  Question. — In  ascertaining  whether  a  statute  of  an- 
other state  is  of  a  penal  nature,  the  question  is  necessarily  decided  by  the  court 
asked  to  enforce  such  statute.^^  In  determining  whether  full  faith  and  credit 
has  been  given  to  a  judgment  of  another  state,  where  the  highest  court  of  a  state 
refuses  to  give  full  faith  and  credit  thereto,  on  the  ground  that  the  judgment  is 
for  a  penalty  and  hence  unenforceable,  this  court  decides  the  question  for  itself, 
whether  the'  original  cause  of  action  was  penal   in  the  international  sense.^-* 

5.  Execution  of  Penal  Laws  as  between  State  and  United  States 
Courts. — The  courts  of  a  state  cannot  be  compelled  to  take  jurisdiction  of  a 
suit  to  recover  a  penalty  for  a  violation  of  a  law  of  the  United  States.-''^  And  the 
courts  of  the  United  States  have  no  power  to  execute  the  penal  laws  of  the  in- 
dividual states,^^  except  in  cases  removed  from  a  state  court  in  obedience  to  an 
express  act  of  congress  in  order  to  protect  rights  under  the  constitution  and  laws 
of  the  United  States.^" 

B.  Criminal  Laws. — General  Consideration. — Crimes  and  offenses  against 
the  laws  of  anv  state  can  only  be  defined,  prosecuted  and  pardoned  by  the  sover- 
eign authority  of  that  state;  and  the  authorities,  legislative,  executive  or  judicial. 
of  other  states  take  no  action  with  regard  to  them,  except  by  way  of  extradition 
to  surrender  offenders  to  the  state  whose  laws  they  have  violated,  and  whose 
peace  they  have  broken.^^ 


is  rendered.  Logan  v.  United  States.  144 
U.  S.  263,  303,  36  L.  Ed.  429;  Wisconsin 
V.  Pelican  Ins.  Co..  127  U.  S.  265.  32  L. 
Ed.  239. 

As  to  what  constitutes  a  penalty,  see, 
also,  the  title  PENALTIES  AND  FOR- 
FEITURES. 

32.  Effect  of  full  faith  and  credit  clause. 
— Wisconsin  v.  Pelican  Ins.  Co..  127  U.  S. 
265.  32  L.  Ed.  239;  Huntington  v.  At- 
trill.  146  U.  S.  657.  671.  36  I^.  Ed.  1123. 
See  the  titles  FOREIGX  JUDGMENTS, 
RECORDS  AND  JUDICIAL  PRO- 
CEEDINGS. 

33.  What  court  determines. — Hunting- 
ton V.  Attrill.  146  U.  S.  657.  658,  36  L.  Ed. 
1123,     See   the    title    COURTS. 

34.  Determination  of  full  faith  and 
credit  to  judgment. — Huntington  v.  At- 
trill, 146  U.  S.  657.  658.  36  L.  Ed.  1123.  See 
the  title  FOREIGN  JUDGMENTS,  RE- 
CORDS AND  JUDICIAL  PROCEED- 
INGS. 

Where  a  judgment  has  been  rendered 
against  an  officer  of  a  corporation  of  the 
state  of  New  York,  under  a  state  statute 
making  the  officers  liable  for  all  the  debts 
of  the  corporation,  where  the  officer 
makes  and  records  a  false  certiticate  of 
its  condition,  and  the  judgment  is  sued  on 
in  another  state,  but  the  courts  of  the  for- 
eign state  refuse  to  enforce  the  judgrnent 
on  the  ground  that  the  original  liability 
was  a  penalty,  such  judgment  is  denied 
the  full  faith  and  credit  under  the  consti- 
tution and  laws  of  the  United  States. 
Huntington  v.  Attrill.  146  U.  S.  657,  65S. 
36  L  Ed.  1123.  See  the  title  FOREIGN 
JUDGMENTS.  RECORDS  AND  JUDI- 
CIAL  PROCEEDINGS. 

35.  State  courts  not  compelled  to  take 
jurisdiction  of  suit  to  recover  penalty  for 


violation  of  law  of  United  States. — Mar- 
tin 7'.  Hunter.  1  Wheat.  304.  330,  337.  4  L. 
Ed.  97;  Hi-ntington  f.  Attrill,  146  U.  S. 
657,  672.  36  L.  Ed.  1123.  See  the  titles 
COURTS;  CRIMINAL  LAW;  PENAL- 
TIES AND  FORFEITURES. 

36.  Execution  of  state  penal  laws  by 
United  States  courts. — Gwin  z'.  Breedlove, 
2  l]'w-.  29,  11  L.  Ed.  167;  Gwin  v.  Barton. 
6  How.  7,  10.  12  L.  Ed.  321;  Fluntington 
V.  Attrill.  146  U.  S.  657.  673,  36  L.  Ed. 
1123;  Adams  v.  Woods,  2  Cranch  333, 
2  L.  Ed.  297;  United  States  v.  Connor, 
138  U.  S.  61,  66,  34  L.  Ed.  860.  See  the 
title  COURTS. 

Beyond  doubt  (except  in  cases  removed 
from  a  state  court  in  obedience  to  an  ex- 
press act  of  congress  in  order  to  protect 
rights  under  the  constitution  and  laws  of 
the  United  States),  a  circuit  court  of  the 
United  States  cannot  entertain  jurisdic- 
tion of  a  suit  in  behalf  of  the  state,  or  of 
the  people  thereof,  to  recover  a  penalty 
imposed  by  way  of  punishment  for  a  vio- 
lation of  a  statute  of  the  state,  Gwin  v. 
Breedlove,  2  How.  29.  36,  11  L.  Ed.  167; 
Gwin  V.  Barton,  6  How.  7.  12  L.  Ed.  321; 
Huntington  r.  .\ttrill.  146  U.  S.  657,  672, 
36  L.  Ed.  1123. 

Illustration. — The  courts  of  the  United 
States  cannot  enforce  the  payment  of  a 
penalty  imposed  by  a  state  law  for  a  de- 
fault of  its  marshal.  Gwin  v.  Breedlove, 
2  How.  29,  11  L.  Ed.  167;  Gwin  V.  Bar- 
ton, 6  How.  7,  10,   12  L.  Ed.  321. 

37.  Huntington  v.  Attrill,  146  U.  S.  657. 
672.  36  L.  Ed.  1123.  See  the  title  RE- 
MOVAL OF   CAUSES. 

38.  Crimes. — Huntington  v.  Attrill,  14G 
U.  S.  657.  669.  36  L.  Ed.  1123.  See  the  ti- 
tles CRIMINAL  LAW;  EXTRADI- 
TION. 
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Pnnishment. — Punishments  for  crimes  must  be  under  and  in  accordance  with 
the  law  of  the  state  or  nation  in  which  the  crime  was  committed,  and  where  the- 
criminals  were  tried  and  convicted.'^^ 

XI.    Torts. 

A.  Injuries  to  Persons  or  Personalty — 1.  Gexeral  Coxsideratign. — 
In  General. — Wherever,  by  either  the  common  law  or  the  statute  law  of  a  state, 
a  right  of  action  has  become  fixed  and  a  legal  liability  incurred,  that  liability  may 
be  enforced  and  the  right  of  action  pursued  in  any  court  which  has  jurisdiction 
of  such  matters  and  can  obtain  jurisdiction  of  the  parties.'**' 

Whether  Act  Is  Tortious. — Whether  an  act  is  tortious  or  not  must  generally 
be  determined  by  the  laws  of  the  place  where  the  act  was  committed.-** 

2.  Agreement  of  Lex  Fori  and  Lex  Lgci — a.  Common- Lazv  Torts. — A 
common-law  right  of  action  must  not  be  so  dissimilar  to  the  right  of  action 
given  by  the  law  of  the  forum  as  to  be  unenforceable  in  the  forum.'*^     If  an  in- 


An  act  belonging  to  the  criminal  laws 
can  only  be  enforced  by  the  courts  of 
the  state  where  the  offense  was  commited. 
Dennick  v.  Railroad  Co.,  103  U.  S.  11,  17, 
26  L.  Ed.  439;  Hnntington  v.  Attrill,  140 
U.  S.  657,  36  L.  Ed.  1123.  See  dissenting 
opinion  of  McLean,  J.,  in  United  States 
V.  Bailey,  9  Pet.  238,  259,  9  L.  Ed.  113. 
See,  generally,  the  title  CRIMINAL  LAW. 

Conspiracy.— See  the  title  CONSPIR- 
ACY. 

Extradition.— See  the  title  EXTRADI- 
TION. 

Statute  making  officers  of  corporation 
signing  and  recording  false  certificate  of 
its  amount  of  capital  stock  liable  for  all  its 
debts. — The  provision  of  the  statute  of 
New  York,  making  the  officers  of  a  cor- 
poration, who  sign  and  record  a  false  cer- 
tificate of  the  amount  of  its  capital  stock, 
liable  for  all  its  debts,  is  in  no  sense  a 
criminal  or  q,ua^  criminal  law.  Hunting- 
ton V.  AtfcrilJ-,  146  U.  S.  657'. '676,  36  L.  Ed. 
1123.     See  tlie  title   CORf'ORATIONS. 

39.  Punishment. — Respublica  v.  De 
Longchamps.  1  Dall.  Ill,  1  L.  Ed.  59.  See 
the  title  SENTENCE  AND  PUNISH- 
MENT. 

Illustration. — Thus  a  person  charged 
with  having  committed  an  assault  upon  a 
foreign  minister,  is  tried  and  convicted 
upon  such  charge,  cannot  be  imprisoned 
during  the  pleasure  of  the  offended 
sovereign  but  can  only  be  imprisoned  for 
such  a  time  as  the  laws  may  direct,  or. 
where  no  fixed  judgment  is  directed,  ^••- 
cording  to  the  legal  directions  of  tlic 
court.  Respublica  v.  De  Longchamps.  1 
Dall.    Ill,    1    L.    Ed.    50. 

40.  Enforceable  in  any  jurisdiction  ob- 
taining jurisdiction  over  subject  matter 
and  parties. — Dennick  z'.  Railroad  Co.,  103 
U.  S.  11,  17,  18,  26  L.  Ed.  439;  Hunting- 
ton V.  Attrill,  146  U.  S.  657,  674,  36  L.  Ed. 
1123;  Flash  v.  Conn,  109  U.  S.  371,  27  L. 
Ed.  966;  Whitman  7'.  National  Bank,  176 
U.  S.  559,  569.  44  L.  Ed.  587;  Tex:is.  t.tc, 
R.  Co.  V.  Cox,  145  U.  S.  593,  604,  36  L. 
Ed.  829;  Stewart  v.  Baltimore,  etc.,  R. 
Co.,  168  U.  S.  445,  448,  42  L.  Ed.  .'.37; 
Barrow  Steamship  Co.  v.  Kane,  170  U.  S. 


100.  112,  42  L.  Ed.  964;  Brady  v.  Daly, 
175  U.  S.  148,  156,  44  L.  Ed.  100;  Mc- 
Kenna  v.  Fisk.  1  How.  241,  11  L.  Ed.  117; 
Slater  v.  Mexican  Nat.  R.  Co.,  194  U.  S. 
120,  126,  48  L.  Ed.  900;  Baltimore,  etc.,  R. 
Co.  V.  Harris,  12  Wall.  65,  20  L.  Ed.  354; 
Finney  v.  Guy,  189  U.  S.  335,  3  45,  47  L. 
Ed.  839;  Bernheimer  v.  Converse,  206  U. 
S.  516.  529,  51  L.  Ed.  1163;  Piatt  v.  Wil- 
mot,  193  U.  S.  602,  612.  48  L.  Ed.  809; 
Christopher  v.  Norvell,  201  U.  3.  216.  50 
L.  Ed.  732,  dissenting  opinion  in  Mc- 
Claine  v.  Rankin.  197  U.  S.  154.  167,  10  L. 
Ed.  702.  See  the  titles  JURISDICTION; 
VEXUE.  See  ante,  "Penal  Laws,"  X,  A. 
Death  by  wrongful  act. — A  perio'iil 
statutory  civil  remedy  to  recover  dam- 
ages for  death  by  wrongful  act  is  a  transi- 
tory action  and  not  local.  Dennick  ?'. 
Railroad  Co.,  103  U.  S.  11,  17,  2')  L.  Ed. 
439;  Huntington  v.  Attrill.  146  U.  S.  657. 
36  L  Ed.  1123;  Texas,  etc.,  R.  Co.  v.  Cox, 
145  U.  S.  593,  604,  36  L  Ed.  820.  See  the 
titles  DEATH  BY  WRONGFUL  ACT; 
VENUE.     See    ante,   "Penal    Laws,"  X.  A. 

41.  The  Scotia.  14  Wall.  170,  184,  20  L 
Ed.    822. 

42.  Common-law  torts. — Texas,  etc.,  R. 
Co.  v.  Cox,  145  U.  S.  .".93.  36  L.  Ed.  829; 
Stewart  7'.  Baltimore,  etc..  R.  Co.,  168  U. 
S.  445,  42  L  Ed.  537;  Huntington  7'. 
.A.ttrill,  146  U.  S.  657,  36  L.  Ed.  1123;  Den- 
nick V.  Railroad  Co..  103  U.  S.  11.  26  L. 
Ed.  439;  Slater  v.  Mexican  Nat.  R.  Co.. 
104  U.  S.  120.  126,  48  L.  Ed.  900.  Compare 
^ilartin  r.  Pittsburg,  etc.,  R.  Co..  203  U. 
S.    284.   205,    51    L.    Ed.    184. 

A  common-law  right  of  action  for  death 
by  wrongful  act  cannot  be  mainfi'ned  in 
a  circuit  court  of  the  United  States 
against  a  foreign  corporation,  where  the 
right  to  recover  given  by  the  laws  of  the 
foreign  country  is  so  dissimilar  to  the 
right  given  by  the  lex  fori,  as  to  be  un- 
enforceable in  the  lex  fori.  Slater  v. 
Mexican  Nat.  R.  Co..  194  U.  S.  120,  126. 
48  L.  Ed.  900.  See  Mexican  Central  R. 
Co.  V.  Eckman,  205  U.  B.  538,  51  L.  Ed. 
920. 

A  federal  court  cannot  assume  jurisdic- 
tion of  a  common-law  action,  founded  on 
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jury  is  a  tort  at  the  common  law  where  suit  is  brought,  it  will  be  presumed  that 
the  common  law  prevails  where  the  occurrence  complained  of  transpired.-*" 

b.  Statutory  Torts. — The  general  rule  is,  that  all  that  is  necessary  to  render 
a  cause  of  action  created  by  statute  actionable  in  another  forum,  is  that  the 
statutes  of  the  two  states  or  countries  substantially  concur. ■^^  If  the  difiference 
between  the  lex  loci  delicti  and  the  lex  fori  is  of  no  fundamental  importance,  the 
law  of  the  lex  loci  delicti  will  be  enforced.-*^  And  notwithstanding  some  con- 
trariety of  decision  upon  the  point,  the  rule  that  the  lex  loci  delicti  will  govern 
is  generally  recognized  and  applied  where  the  statute  of  the  state  in  which  the 
caiise  of  action  arose  is  not  in  substance  inconsistent  with  the  statutes  or  public 
policy  of  the  state  in  which  the  right  of  action  is  sought  to  be  enforced,-**^  the 


the  liability  for  death  by  wrongful  ;^ct 
given  by  the  laws  of  Mexico,  since  it  has 
no  power  to  decree  as  required  by  thi: 
Mexican  laws,  because  "the  decree  con- 
templated by  the  Mexican  law  is  a  de- 
cree analogous  to  a  decree  for  alimony  in 
divorce  proceedings — a  decree  which  con- 
templates periodical  payments,  and  which 
is  subject  to  modification  from  time  to 
time,  as  the  circumstances  change." 
Slater  v.  Mexican  Nat.  R.  Co.,  194  U.  S- 
120.  48  L.  Ed.  noo. 

43.  Presumption  as  to  existence  of  com- 
mon law. — Texas,  etc..  R.  Co.  v.  Cox,  M.'i 
U.  S.  593.  604,  36  L.  Ed.  829.  See  the  title 
COMMON  LAW,  ante,  p.  958. 

44.  Statutory  torts — Substantial  con- 
currence.— Texas,  etc.,  R.  Co.  v.  Cox.  145 
U.  S.  593,  604,  36  L.  Ed.  829;  Dennick  v. 
Railroad  Co.,  103  U.  S.  11.  17,  26  L.  Ed.  439; 
Huntington  v.  Attrill,  146  U.  S.  657.  36  L- 
Ed.  1123;  Northern  Pac.  R.  Co.  v.  Babcock, 
154  U.  S.  190,  38  L.  Ed.  958;  Mexican 
Central  R.  Co.  v.  Eckman,  205  U.  S.  538, 
51  L.  Ed.  920;  Slater  v.  Mexican  Nat.  R. 
Co.,  194  U.  S.  120.  126,  48  L.  Ed.  -.^OO. 
Compare  Martin  v.  Pittsburg,  etc.,  R.  O:)., 
203    U.    S.    284,    295,    51    L.    Ed.    184. 

Death  by  wrongful  act. — The  right  given 
by  statute  in  one  state  to  sue  for  the  death 
of  a  person  will  be  recognized  in  the 
courts  of  another  state,  whose  laws^  give 
the  same  right.  Texas,  etc.,  R.  Co.  ^. 
Cox,  145  U.  S.  593,  36  L.  Ed.  829;  Flunt- 
ington  V.  Attrill.  146  U.  S.  657,  670.  36  L. 
E''  1123;  Northern  Pac.  R.  Co.  v.  Bab- 
cock. 154  U.  S.  190,  198,  38  L.  Ed.  958; 
Stewart  v.  Baltimore,  etc.,  R.  Co.,  168  U. 
S  445  449,  42  L-  Ed.  537;  Slater  v.  Mexi- 
can Nat.  R.  Co.,  194  U.  S.  120.  126.  48  L. 
Ed.  900.  See  the  title  DEATH  BY  WRONG- 
FUL ACT. 

45.  No  fundamental  difference. — Den- 
nick  V.  Railroad  Co.,  103  U.  S.  11,  ^6  L. 
Ed  439;  Texas,  etc.,  R.  Co.  v.  Cox.  145 
U  S.  593,  36  L.  Ed.  829;  Huntiniiton  v. 
Attrill,  146  U.  S.  657.  670,  36  L.  Ed.  1123; 
Northern  Pac.  R.  Co.  v.  Babcock,  154  U. 
S  190  38  L.  Ed.  958;  Texas,  etc.,  R.  Co. 
V.  Hu'mble.  181  U.  S.  57,  61,  45  L.  Ed. 
747.  .  . 

A  statute  providmg  for  an  action  for 
death  by  wrongful  act  and  giving  the  right 
to  bring  such  action  to  the  personal  repre- 
sentative of  deceased,  does  not  preclude 
a  personal  representative  appointed  in  an- 


other state  from  bringing  his  action  in 
the  state  in  which  he  was  appointed.  Den- 
nick  V.  Railroad  Co.,  103  U.  S.  H,  26  L. 
Ed.  439,  approved  in  Stewart  v.  Balti- 
more, etc.,  R.  Co..  168  U.  S.  445,  42  L.  Ed. 
537;  Huntington  v.  Attrill,  146  U.  S.  657, 
674,  36  L.  Ed.  1123;  Texas,  etc.,  R.  Co. 
V.   Cox,    145    U.    S.    593.    604,   36   L.    Ed.   829. 

46.  Statute  contrary  to  public  policy. — 
Texas,  etc..  R.  Co.  v.  Cox,  145  U.  S.  593, 
605.  36  L.  Ed.  829;  Northern  Pac.  R.  Co. 
V.  Babcock,  154  U.  S.  190,  38  L.  Ed.  958; 
Texas,  etc.,  R.  Co.  v.  Humble,  181  U.  S. 
57.  45  L.  Ed.  747;  Huntington  v.  Attrill, 
146  U.  S.  657,  36  L.  Ed.  1123;  Dennick  v. 
Railroad  Co..  103  U.  S.  11,  26  L.  Ed.  439; 
Stewart  v.  Baltimore,  etc.,  R.  Co..  168  U. 
S  445,  42  L.  Ed.  537;  Slater  v.  I»ilexican 
Nat.  R.  Co.,  194  U.  S.  120.  126.  48  L.  Ed. 
900. 

A  private  action  may  be  maintained  in 
one  state,  if  not  contrary  to  its  own  policy, 
for  a  wrong  done  in  another  and  action- 
able there,  although  a  like  wrong  would 
not  be  actionable  in  the  state  where  the 
suit  is  brought.  Huntington  v.  Attrill, 
146  U.  S.  657,  «70,  36  L.  Ed.  1123;  Smith 
V.  Condry,  1  How.  28,  11  L.  Ed.  35;  The 
China.  7  Wall.  53.  64,  19  L.  Ed.  67;  The 
Scotland,  105  U.  S.  24,  29,  26  L.  Ed.  1001; 
Dennick  v.  Pailroad  Co..  103  U.  S.  11,  26 
L.  Ed.  439;  Texas,  etc.,  R.  Co.  v.  Cox,  145 
U.    S.    593.    36    L.    Ed.    829. 

Death  by  wrongful  act. — An  action  for 
wrongfully  causing  the  death,  although  it 
arose  in  another  jurisdiction,  will  be  en- 
forced if  not  contrary  to  the  policy  of 
the  forum.  Stewart  v.  Baltimore,  etc.,  R. 
Co.,  168  U.  S.  445.  42  L.  Ed.  537.  See  the 
title  DEATH   BY  WRONGFUL  ACT. 

The  fact  that  in  an  action  for  death  by 
wrongful  act  brought  in  the  District  of 
Columbia,  the  proper  party  plaintiff  is  the 
person  representative  of  the  deceased,  and 
under  the  Maryland  statutes  the  proper 
party  plaintiff  is  the  state,  and  that  by 
the  Maryland  statute  the  jury  trying  the 
cause  apportion  the  damages  awarded  be- 
tween the  parties  for  whose  benefit  the 
action  is  brought,  while  by  the  law  of  the 
district  the  distribution  is  made  accord- 
ing to  the  ordinary  laws  of  distribution  of 
a  decedent's  estate,  are  not  sufficient  dif- 
ferences to  render  the  statute  of  Mary- 
land in  substance  inconsistent  with  the 
statutes,   or   public   policy   of   the    District 
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existence  of  which  is  not  to  be  assumed.-*'  It  by  no  means  follows  that,  because 
tlie  statute  of  one  state  differs  from  the  law  of  another  state,  therefore  it  would 
be  held  contrary  to  the  policy  of  the  laws  of  the  latter  state.  To  justify  a  court 
in  refusing  to  enforce  a  right  of  action  which  accrued  under  the  law  of  another 
state,  because  against  the  policy  of  our  laws,  it  must  appear  that  it  is  against  good 
morals  or  natural  justice,  or  that,  for  some  other  such  reason,  the  enforcement 
of  it  would  be  prejudicial  to  the  general  interests  of  our  own  citizens.^^  Where 
the  place  of  the  wrong  and  the  place  of  the  forum  concur,  the  law  of  that  place 
governs,   although    the    lex    domicilii    may    be    elsewhere.'*^ 

3.  Defen.^.',  to  Torts. — A  defense  to  an  action  of  tort  is  governed  by  the  law 
'if  the  place  where  the  tort  was  committed.-''*^ 

-'-.    Torts  Committed  on  High  Se.as. — See  post,  "Torts,"  XII,  F. 

5.  Fraud  ant-  Deceit. — It  seems  that  the  question  of  fraud  and  deceit  is  to 
be  determined  by  ti:e  law  of  the  place  where  it  will  operate.-^ ^ 

6.  Infringement  of  Patent. — The  rights  of  property  and  exclusive  use 
granted  to  a  patentee  do  not  extend  to  a  foreign  vessel  lawfully  entering  one  of  our 
ports;  and  the  use  of  such  improvement  in  the  construction,  fitting  out,  or  equip- 
ment of  such  vessel,  while  she  is  coming  into  or  going  out  of  a  port  of  the  United 
States,  is  not  an  infringement  of  the  rights  of  an  American  ])atentee,  provided 
it  was  placed  upon  her  in  a  foreign  port,  and  authorized  by  the  laws  of  the  coun- 
try to  which  she  belongs.-'^ 2 


of  Columbia;  hence,  the  plaintiff  is  en- 
titled to  maintain  an  action  for  death  by 
wrongful  act  in  the  courts  of  the  district 
for  the  benefit  of  the  persons  designated 
in  the  statute  of  Maryland.  Stewart  v. 
Baltimore,  etc.,  R.  Co.,  168  U.  S.  445,  42 
L.    Ed.    537. 

In  an  action  by  the  representative  of  a 
deceased  railroad  employee  against  a  rail- 
road company  for  the  death  of  an  em- 
ployee, where  the  death  occurred  beyond 
the  limits  of  the  state,  in  which  the  ac- 
cident occurred  and  the  contract  of  em- 
ployment was  made,  the  right  to  recover 
is  governed  by  the  lex  loci  delicti,  and 
not  by  the  lex  fori.  Northern  Pac.  R. 
Co.  7'.  Babcock,  154  U.  S.  190,  191,  38  L. 
Ed.  958,  approved  in  Slater  v.  Mexican 
Nat.  R.  Co.,  194  U.  S.  120.  120.  48  L.  Ed. 
900.  See  the  title  MASTER  AND  SERV- 
ANT. 

The  statutory  limit  as  to  the  amount  of 
recovery  for  an  action  for  death  by 
wrongful  act  accruing  in  a  foreign  coun- 
try is  governed  by  the  lex  loci  delicti. 
Northern  Pac.  R.  Co.  v.  Babcock,  ]54  U. 
S.  190,  38  L.  Ed.  958.  approved  in  Slater 
V.  Mexican  Nat.  R.  Co.,  194  U.  S.  120,  126, 
48  L.  Ed.  900. 

47.  That  lex  loci  delicti  is  opposed  to 
lex  fori  not  to  be  presumed. — Texas,  etc., 
R.  Co.  V.  Humble.  181  U.  S.  57.  61,  45  L. 
Ed.  747,  citing  Northern  Pac.  R.  Co.  v. 
Babcock.   154   U.   S.    190,   38   L.    Ed.    058. 

48.  Northern  Pac.  R.  Co.  r'.  Babcock, 
154    U.    S.    190.    198,    38    L.    Ed.    958. 

49.  Concurrence  of  place  of  wrong  and 
forum.— Texas,  etc..  R.  Co.  v.  Humble,  181 
U.   S.   57,   61,   45   L.    Ed.    747. 

An  action  was  brought  by  a  married 
woman  in  the  state  of  Arkansas  against 
a  railroad  corporation  for  injuries  received 
while    leaving   the   state    to   join    her    hus- 


band in  Louisiana;  the  cause  was  re- 
moved by  the  corporation  into  the  cir- 
cuit court  of  the  United  States  for  the 
western  district  of  Arkansas.  Held,  that 
the  laws  of  Arkansas,  the  place  of  the 
wrong,  and  the  forum  governed,  and  not 
the  law  of  Louisiana,  the  place  of  the 
wife's  residence.  Texas,  etc..  R.  Co  v 
Humble.   181    U.   S.   57,  45   L.    Ed.    747. 

The  statute  of  Arkansas  providing  that 
a  married  woman  may  sue  in  Arkansas 
in  her  own  name  for  personal  injuries 
sustained  in  Arkansas,  governs  where  a 
.woman  is  injured  in  Arkansas  but  who 
was  domiciled  in  Louisiana  at  the  time  of 
the  injury.  And  where  the  cause  is  re- 
moved into  a  federal  court,  the  fact  that 
there  exists  a  possibility  that  the  judg- 
ment obtained  would  not  be  res  adjudi- 
cata,  in  an  action  by  her  husband  for  the 
same  injury  in  the  state  where  they  are 
domiciled,  will  not  alter  the  case.  In  such 
case  the  law  of  the  place  where  the  injury 
occurred  and  the  forum  will  govern. 
Texas,  etc.,  R.  Co.  r.  Humble,  181  U  S 
57.   60.   45    L.    Ed.    747. 

50.  Defenses — Assumption  of  risks  by 
servant. — The  lex  loci  delicti  determines 
tlie  scope  and  effect  of  the  doctrine  of  as- 
sumption of  risk  by  an  emplovec.  North- 
ern Pac.  R.  Co.  7'.  Babcock.  154  U.  S  190, 
199,  38  L.  Ed.  958.  See  the  title  MAS- 
TER  AND   SERVANT. 

51.  Fraud  and  deceit. — A  confidential 
letter  respecting  a  third  person's  finan- 
cial ability,  written  in  New  York,  but  in- 
tended to  operate  in  Massachusetts,  is 
governed  by  the  law  of  Massachusetts,  in 
an  action  for  deceit  thereon.  lasigi  v. 
Brown.  17  TTow.  18P,  15  L.  Ed.  205  See 
the   title    ERAUD   AND   DECEIT. 

52.  Infringement   of  patent. — Brown   v. 
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7.  Statute  Giving  Right  of  Action  and  Prescribing  Specific  Remedy. — 
\\'here  a  purely  statutory  right  is  created,  the  special  remedy  provided  by  the 
statute  for  the  enforcement  of  that  right  must  be  pursued,  but  where  the  stat- 
ute simply  takes  away  a  common-law  obstacle  to  a  recovery  for  an  admitted 
tort,  it  would  seem  not  unreasonable  to  hold  that  an  action  for  that  tort  can  be 
maintained  in  any  state  in  which  that  common-law  obstacle  has  been  removed.^^ 

B.  Injuries  to  Realty. — An  action  for  trespass  upon  land,  like  an  action 
to  recover  the  title  or  the  possession  of  the  land  itself,  is  a  local  action,  and  can 
only  be  brought  within  the  state  in  which  the  land  lies.^-* 

XII.    Admiralty,  Maritime  Law,  and  Navigation. 

A.  General  Consideration. — As  between  Countries. — The  navigation 
laws  of  the  United  States  cannot  control  the  conduct  of  foreign  vessels.  They 
have  as  such  no  extraterritorial  authority,  except  over  American  shipping. 
Doubtless  they  are  municipal  regulations,  yet  binding  upon  American  vessels, 
either  in  American  waters  or  on  the  high  seas,  nor  can  the  British  orders  in  coun- 
cil control  our  vessels,  though  they  may  their  own.^^  gut  every  American  vessel, 
outside  of  the  jurisdiction  of  a  foreign  power,  is,  for  some  purposes  at  least,  a 
part  of  the  American  territory,  and  our  laws  are  the  rules  for  its  guidance. 
Equally  true  is  it  that  a  British  vessel  is  controlled  by  British  rules  of  navigation 
and  if  the  rules  of  the  two  nations  conflict,  the  rule  prescribed  by  the  government 
to  which  the  vessel  belongs  govern."''^ 

As  between  States  and  United  States. — The  laws  of  congress  being  silent, 
the  laws  of  the  state  govern,  the  rights  and  liabilities  of  persons  engaged  in 
commerce,  either  as  owners  or  navigators  of  vessels.^''' 

B.  Property  Rights. — The  rules  for  the  acquisition  of  property  by  persons 
engaged  in  navigation,  and  for  its  transfer  and  descent,  are,  with  some  exceptions, 
those  prescribed  by  the  state  to  which  the  vessels  belong.^^ 

C.  Cases  Arising  within  Jurisdiction  of  Particular  Country. — \Miere 
a  case  arises  on  the  water  witliin  the  jurisdiction  of  a  particular  country,  the 
laws  of  that  country  usualh  govern,  provided  the  laws  of  the  particular  country 
are  exhibited.  If  the  laws  of  the  particular  country  are  not  shown,  the  laws  of 
the   forum  prevail. ^^ 

Duchesne.    19    How.    1S3.    15    L.    Ed.    595.  See   the  titles   COURTS;    INTERSTATE 

See   the    title    PATENTS.  AND    FOREIGN    COMMERCE. 

53.  Statute  giving  right  of  action  and  58.  Property  rights. — Sherlock  z\  All- 
prescribing  specific  remedy. — Stewart  f.  ing.  ^T  U.  S.  99.  104.  2.T  L.  Ed.  819. 
Baltimore,  etc.,  R.  Co..  16S  U.  S.  445.  448,  59.  Cases  arising  within  jurisdiction  of 
42  L.  Ed.  537.  See  the  title  ACTIONS.  particular  country. — "If  a  collision  should 
vol.  1,  p.  106,  et  seq.  See  ante,  "Contrac-  occur  in  British  waters,  at  least  between 
tual  Liability  Imposed  by  Statute."  VII.  Britisli  sh'ps.  and  the  injured  part\^  should 
L:  post,  '"Statutes  Creating  Special  Rem-  seek  relief  in  our  courts,  we  would  ad- 
edy,"    XV,    K.  minister   justice    according   to    the    British 

54.  Trespass  to  realty. — McKenna  v.  law.  so  far  as  the  rights  and  liabilities  of 
Fisk,  1  How.  241.  :?4T,  11  L.  Ed.  117;  the  parties  were  concerned,  provided  it 
Northern  Indiana  R.  Co.  z\  ^Michigan  Cen-  were  shown  what  that  law  was.  If  not 
tral  R.  Co..  15  How.  233.  242,  251.  14  T.  shown,  we  would  apply  our  own  law  to- 
Ed.  674;  Huntington  r.  Attrill,  146  U.  S.  the  case.  In  the  French  or  Dutch  tribu- 
657  669.  670.  36  L.  Ed.  1123;  Ellenwood  nals  thev  would  do  the  same."  The  Scot- 
r.  Marietta  Chair  Co.,  158  U.  S.  105,  107,  land.  105  U.  S.  24.  26  L.  Ed.  1001.  ap- 
39  L.  Ed.  913;  Mitchell  v.  Harmony,  13  proved  in  T'^e  Chattahoochee,  173  U.  S. 
How.  115.  14  L.  Ed.  75.  See  the  titles  540.  550.  43  L.  Ed.  801. 
TRESPASS:   VENUE.  When    a    collision    of  vessels    occurs   in 

Remedies  in  regard  to  realty. — See  ante,  an   English  port,  the  rights  of  the  parties 

"Remedies,"   VI.   .\.   ?,.  depend  upon  the  provisions  of  the  British 

55.  Navigation  laws  have  no  extraterri-  statutes  then  in  force;  and  if  doubts  e.x- 
torial  effect  between  countries. — The  ist  as  to  their  true  construction,  this  court 
Scotia,  14  Wall.   170.  1S4.  20   L.   Ed.  822.  will    adopt    that    which    is    sanctioned    by 

56.  The  Scotia.  14  Wall.  170.  1S4.  185.  their  own  courts.  Smith  v.  Condry.  1 
•^0   L    Ed.   822.  How.  28.   11   L.    Ed.   35,   approved   in   The 

57.  States  and  United  States.— Sherlock  China,  7  Wall.  53.  64.  19  L.  Ed.  67; 
V    Ailing,  93   U.   S.  99,   104,  23   L.   Ed.  819.  Slater  z:   Mexican   Nat.    R.    Co.,   194   U.   S- 
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D.  Cases  Arising  on  High  Seas  beyond  Jurisdiction  of  Any  Nation. — 
As  to  the  law  which  should  he  applied  in  cases  between  parties,  or  ships,  of  dif- 
ferent nationalities,  arising  on  tlic  high  seas,  not  within  the  jurisdiction  of  any 
nation,  there  can  be  no  doubt  that  is  must  be  the  general  maritime  law,  as  under- 
stood and  administered  in  the  courts  of  the  coimtry  in  whicii  the  litigation  is  pros- 
ecuted.''" But  the  rule  requiring  the  application  of  the  general  maritime  law  to 
such  cases  has  some  qualifications.'''  One  of  these  qualifications  is,  that  the 
persons  in  charge  of  either  ship  w  ill  not  be  open  to  blame  for  following  the  sailing 
regulations  and  rules  of  navigation  prescribed  by  their  own  government  for  their 
direction  on  the  high  seas ;  because  they  are  bound  to  obey  such  regulations.'^^ 
Another  qualification  is,  that  if  the  maritime  law.  as  administered  by  both  nations 
to  which  the  respective  ships  belong,  be  the  same  in  both  in  respect  to  any  matter 
of  liability  or  obligation,  such  law.  if  shown  to  the  court,  should  be  followed  in 
that  matter  in  respect  to  which  they  so  agree,  though  it  differ  from  the  maritime 
law  as  understood  in  the  country  of  the  forum  ;  for,  as  respects  the  parties  con- 
cerned, it  is  the  maritime  law  which  they  mutually  acknowledge  ''"•  Since  the 
rules  and  regulations  for  the  prevention  of  collisions  at  sea  have  become  inter- 
national, and  virtually  a  part  of  the  maritime  law,  they  will  l)i'  presumed  to  be 
binding  upon  foreign  as  well  as  domestic  ships  unless  the  cf)ntrary  is  made  to 
appear.^-* 

E.  Laws  Governing  Foreigner  in  Merchant  Marine. — See  the  titles 
Aliens,  vol.  1,  p.  218;  SeamI'N. 


120.  126,  48  L.  Ed.  900,  distinijuished  in 
The  Eagle,  8  Wall.  15.  21,  19  L.  Ed.  36.^). 
See  the  title  COLLISION,  ante.  p.  870. 

60.  General  maritime  law  as  admin- 
istered in  courts  of  country  in  which  liti- 
gation prosecuted  prevails. — The  Scotia, 
14  Wall.  170,  20  L.  Ed.  822;  The  Scotland. 
105  U.  S.  24,  29.  26  L.  Ed.  1001;  The  Bel- 
genland,  114  U.  S.  355,  369,  29  L.  Ed.  152; 
The  Chattahoochee,  173  U.  S.  540.  550,  43 
L.  Ed.  801.  See  the  titles  ADMIRALTY, 
vol.  1.  p.  154;  INTERNATIONAL  LAW. 

Collisions. — In  cases  of  collision  arising 
on  the  high  seas,  not  within  the  jurisdic- 
tion of  any  nation,  the  law  to  be  applied 
is  the  general  maritime  law,  as  under- 
stood and  administered  in  the  courts  of 
the  country  in  which  the  litigation  is 
prosecuted.  The  Belgenland.  114  U.  S. 
355.  369.  29  L.  Ed.  152;  The  Scotia.  14 
Wall.  170,  20  L.  Ed.  822;  The  Scotland, 
105  U.  S.  24,  29.  26  L.  Ed.  1001.  See  the 
title    COLLISION,   ante,   p.   870. 

If  a  collision  occurs  on  the  high  seas, 
where  the  law  of  no  particular  state  has 
exclusive  force,  but  all  are  equal,  any 
forum  called  upon  to  settle  the  rights  of 
the  parties  would  prima  facie  determine 
them  by  its  own  law  as  presumptively  ex- 
pressing the  rules  of  justice;  but  if  the 
contesting  vessels  belonged  to  the  same 
foreign  nation,  the  court  would  assume 
that  they  were  subiect  to  the  law  of  their 
nation  carried  under  their  common  flag, 
,111(1  would  determine  the  controversy  ac- 
cordingly. If  they  belonged  to  different 
nations,  having  different  laws,  since  it 
would  be  unjust  to  apply  the  laws  of 
cither  to  the  exclusion  of  the  other,  the 
law  of  the  forum,  that  is,  the  maritime 
law  as  received  and  practiced  therein, 
would    properly    furnish    the    rule    of    de- 


cision. In  all  other  case,  each  nation  will 
also  administer  justice  according  to  its 
own  laws  .A.nd  it  will  do  this  without  re- 
spect of  persons,  to  the  stranger  as  well 
as  to  the  citizen.  If  it  be  the  legislative 
will  that  any  particular  privilege  should 
be  enjoyed  by  its  own  citizens  alone,  ex- 
press provision  will  be  made  to  that  ef- 
fect. Some  laws,  it  is  true,  are  necessarily 
special  in  their  application  to  domestic 
ships,  such  as  those  relating  to  the  forms 
of  ownership,  charter-party,  and  nation- 
ality; others  follow  the  vessel  wherever 
she  goes,  as  the  law  of  the  flag,  such  as 
those  which  regulate  the  mutual  relations 
of  master  and  crew,  and  the  power  of  the 
master  to  bind  the  ship  or  her  owners. 
But  the  great  mass  of  the  laws  are,  or 
are  intended  to  be,  expressive  of  the  rules 
of  justice  and  right  applicable  alike  to  all. 
The  Scotland.  105  U.  S.  24.  20.  2<j  L.  Ed. 
1001.  To  the  same  effect,  see  The  Chatta- 
hoochee, 173  U.  S.  540,  550.  43  L.  Ed. 
801. 

61.  Qualifications. — The  Belgenland,  114 
U.   S.   355,    ;?70.   29    L.    Ed.   152 

62.  First  qualification  stated. — The  Bel- 
genland. 114  U.  S.  :!55,  ?,~,0,  29  L.  Ed.  l.")2; 
The  Scotia.  14  Wall.  170.  20  L.   Ed.  822. 

63.  Second  qualification  stated. — The 
Belgenland.  114  U.  S.  ;!.")5.  370.  29  L.  Ed. 
152;  The  Scotland,  105  U.  S.  24.  26  L.  Ed. 
1001. 

64.  Rules  for  preventing  collisions  at 
sea  binding  on  foreign  as  well  as  domes- 
tic ships. — The  Hcl.gonland,  114  U.  S.  355, 
370,  29  L.  Ed.  152;  The  Scotia,  14  Wall. 
170.  20  L.  Ed.  822;  The  Oregon.  158  U. 
S.  186.  201.  39  L.  Ed.  943;  The  Silvia.  171 
U.  S.  462.  43  L.  Ed.  241;  The  Chatta- 
hoochee, 173  U.  S.  540,  550,  43  L.  Ed.  801. 
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F.  Torts. — In  GeneraL — The  maritime,  and  not  the  local,  la,-,  governs  where 
injuries  are  received  through  negligence  on  navi;/able  waters^-  And  any  lia- 
bility for  a  marine  tort  is  determined  b}'  the  law  of  the  place  w  re  the  accident 
took  place.*^'' 

Collisions. — See  ante,  "Cases  within  Jurisdiction  of  Particular  Cocir.trv-" 
XII,  C.     See,  also,  the  title  Collision,  ante,  p.  870 

Death  by  Wrongful  Act. — In  the  absence  of  an  act  of  congress  or  of  a 
statute  of  a  state,  gi\  ing  a  right  of  action  therefor,  a  suit  in  admiralty  cannot 
be  maintained  in  the  courts  of  the  United  States  to  recover  damages  for  the 
death  of  a  human  being  on  the  high  seas  or  on  waters  navigable  from  the  sea, 
which  was  caused  by  negligence.''^  And  in  such  case,  if  the  death  occurs  within 
the  jurisdiction  of  a  particular  state,  the  laws  of  that  state  will  govern. ^^ 

G.  Repairs. — See  the  title  Admiralty,  vol.   1,  p.   142. 

H.    Crimes. — See  the  titles  Courts,  Criminal  Law,  Jurisdiction. 

XIIl.     Bankruptcy   and   Insolvency. 

A.  Bankruptcy — 1.  Uxtrateri^i torial  Li-ficct  of  Bankrupt  Laws. — 
Bankrupt  laws,  in  the  nature  of  things,  can  have  no  force  or  operation  beyond 
the  limits  of  the  state  or  natujn  by  which  they  are  passed,  except  by  the  comity 
of  other   states  or    nations."" 

2.  FIffect  of  Foreign  Discharge. — A  foreign  discharge  m  bankruptcy  is 
no  bar  to  an  action  in  the  courtb  of  another   state  or  country.'^" 


See    the    title     AD.MIRALTY.    vol.    1,    p 
119. 

65.  Maritime  law. — See  the  title  AD- 
M I  R.ALT Y.    vol.    1,   p     145. 

66.  Place  of  accident  governs  marine 
tort.— Sherlock  v.  Ailing,  93  U.  S.  99.  23 
L.  Ed.  819.  See  the  titles  ADMIRALTY, 
vol.  1,  p.  143;  IXTERST.ATE  AXD  FOR- 
EIGN COMIMERCE. 

67.  Death  by  wrongful  act. — The 
Steamer  Harrisburg  v.  Rickards,  119  U. 
S.  199,  30  L.  Ed  3.58;  The  Corsair,  145  U. 
S.  335,  36  L.  Ed.  727;  The  Albert  Dumois, 
177  U.  S.  240,  259,  44  L.  Ed.  751,  dissent- 
ing opinion  in  Workman  ?-'.  New  York 
City,  179  U.  S.  552,  45  L.  Ed.  314;  The 
Alaska,  130  U.  S.  201,  209.  32  L.  Ed.  923. 
See  the  titles  ADMI R.ALT Y,  vol.  1,  p. 
144;  COURTS;  DEATH  BY  WROXG- 
FUL   ACT. 

Until  congress  makes  some  regulation 
touching  the  liabilities  of  parties  for  ma- 
rine torts  resulting  in  death  of  the  per- 
sons injured,  the  statute  of  Indiana  giving 
a  right  of  action  to  the  personal  repre- 
sentatives of  the  deceased,  where  his  death 
is  caused  by  the  wrongful  act  or  omission 
of  another,  applies,  the  tort  being  com- 
mitted within  the  territorial  limits  of  the 
state;  ard,  as  thus  applied,  it  constitutes 
no  encroachment  upon  the  commercial 
power  of  congress.*  Sherlock  v.  .Ailing, 
93  U  S.  99.  23  L.  Ed.  819.  See  the  title 
INTERST.ATE  AND  FOREIGN  COM- 
MFRCE 

The  statute  of  Ne>w  York  (Code  Civil 
Procedure,  §  1902).  on  the  subject  of  ac- 
tions for  death  by  negligence,  does  not  ap- 
ply where  the  deaths  did  not  occur  within 
the  state  of  New  York,  or  in  waters  sub- 
ject  to   its   jurisdiction.      The    .Alaska.   130 


U    S.  201,  209,  32  L.   Ed.  923.    See  the  tide 
COURTS. 

68.  Sherlock  v.  Ailing,  93  U.  S.  99,  23 
L.    Ed.  819. 

69.  Extraterritorial  effect  of  bankrupt 
laws. — Cook  V.  Moffat.  5  How.  295,  310, 
12  L  Ed.  159;  Baldwin  v.  Hale,  1  Wall. 
223.  17  L.  Ed.  531;  Oakey  v.  Bennett,  11 
How.  33,  14  L.  Ed.  593;  Harrison  7-. 
Sterry,  5  Cranch  289.  3  L.  Ed.  104;  Cole 
V.  Cunningham,  133  U.  S.  107,  33  L.  Ed. 
538;  Smith  z:  Union  Bank,  5  Pet.  518,  8 
L.  Ed.  212;  Security  Trust  Co.  v.  Dodd, 
173  U.  S.  624,  43  L,  Ed.  835.  See,  also, 
cases  cited  under  ante.  "In  General,"  III, 
A.  See,  generally,  the  title  BANK- 
RUPTCY, vol.  2,  p.  792. 

70.  Foreign  discharge  as  bar  to  action 
in  courts  of  another  state  or  country. — 
:McMillan  v.  :McNeill.  4  Wheat.  209,  4  L 
Ed.  552;  Baldwin  v.  Hale,  1  Wall.  223,  17 
L.  Ed.  531;  Sturges  v.  Crowninshield,  4 
Wheat.  122,  4  L.  Ed.  529;  Boyle  v. 
Zacharie,  6  Pet.  348,  8  L.  Ed.  423;  Suydam 
z:  Broadnax.  14  Pet.  67,  10  L.  Ed.  357; 
Cook  z:  Moffat.  5  How.  295,  12  L.  Ed.  159; 
Baldwin  z:  Bank,  1  Wall.  234,  17  L.  Ed. 
534;  Gilman  v.  Lockwood.  4  Wall.  409,  18 
L.    Ed.    432. 

Illustration. — A  discharge  of  a  bankrupt 
under  the  French  laws,  but  not  a  con- 
clusive discharge,  will  not  entitle  the 
bankrupt  to  be  discharged  on  common 
bail  in  the  state  of  Pennsjdvania  where 
one  of  his  creditors,  who  has  proved  and 
registered  his  claims  in  the  French  court, 
has  had  him  arrested  in  Pennsylvania. 
Gorgerat  r.  McCarty.  1  Dall.  366.  1  L.  Ed. 
179,  distinguishing  Miller  v.  Hall,  1  Dall. 
229.  1  L.  Ed.  113;  Thompson  v.  Y^'oung,  1 
Dall.   294.   1    L.    Ed.     143.       See     the     title 
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Effect  of  Voluntary  Submission  by  Bankrupt. — If  the  bankrupt  him- 
self becunieh  vohinlanly  a  party  to  the  proceedings  in  llie  foreign  state  or  coun- 
try, he  abandons  his  extraterritorial  immunity  and  is  bound  by  a  foreign  dis- 
charge.'^ ^ 

3.  Foreign  Bankrupt  Law  as  Transferring  Propkrtv. — The  bankrupt  law 
of  a  foreign  country  cannot  operate  a  legal  transfer  of  projjcrty  in  this  country."^ 

B.  Insolvency — 1.  Extraterritorial  Effect. — in  General. — The  insol- 
vent laws  uf  a  stale  have  no  extraterritorial  operation.  They  can  act  only  upon 
persons  and  property  within  the  state.'^-'     But  it  seems  that  the  insolvent  laws  of 


BAIL    AND    RECOGNIZANCE,    vol.    2, 

p.    765. 

Foreign  discharge  as  protecting  person. 

— A  cli^cllarge  of  a  British  subject  under 
the  bankrupt  law  of  Enghmd  wdl  protev:t 
the  person  of  the  bankrupt,  in  Pennsyl- 
vania. Harris  v.  Mandeville.  2  Dall.  2.56, 
1  L.  Ed.  371.  See  the  title  BANK- 
RUPTCY, vol.   2,   p.   792. 

71.  Effect  of  bankrupt  voluntarily  mak- 
ing himself  party. — Clay  v.  Smith,  3  Pet. 
411,  7  L-  Ed.  723;  Cole  V.  Cunningham, 
133  U.  S.  107,  33  L.  Ed.  538;  Baldwin  u. 
Hale,  1  Wall.  223,  17  L  Ed.  531;  Oilman 
V.  Lockwood  4  Wall.  409,  18  L  Ed.  432. 
See  post,  "Insolvency,"  XIII,   B. 

Illustration. — Hence  in  Clay  v.  Smith, 
3  Pet.  411,  7  L.  Ed.  723,  it  was  held,  where 
a  citizen  of  Kentucky  sued  a  citizen  of 
Louisiana,  and  the  defendant  pleaded  his 
discharge  by  the  bankrupt  law  of  Louisi- 
ana, that  the  plaintiff,  who  had  received 
a  dividend  on  his  debt  declared  by  the 
assignees  of  the  defendant  in  Louisiana, 
had  voluntarily  made  himself  a  party  to 
those  proceedings,  abandoned  his  extra- 
territorial immunity  from  the  bankrupt 
law  of  Louisiana,  and  was  bound  by  that 
law  to  the  same  extent  to  which  the  citi- 
zens of  Louisiana  were  bound.  Cited  in 
Cole  V.  Cunningham,  133  U.  S.  107.  115. 
33  L.  Ed.  538.  See,  also,  Baldwin  z\  Hale, 
1  Wall.  223,  17  L.  Ed.  531;  Oilman  v. 
Lockwood,  4  Wall.  409.  18  L.  Ed.  432. 
Sec,  generally,  the  title  BANKRUPTCY, 
vol.  2,  p.  792. 

72.  Foreign  bankrupt  law  cannot  oper- 
ate as  legal  transfer  of  property. — Ogden 
V.  Saunders.  12  Wlicat.  213,  6  L.  Ed.  G06; 
Harrison  v.  Stcrry.  5  Cranch  289.  3  L  Ed. 
104:  Booth  T'  Clark,  17  How.  322,  337,  15 
L.  Ed.  164;  Crapo  v.  Kelly,  16  Wall.  650, 
626-627.  21  L.  Ed.  430;  Smith  v.  Union 
Bank,  5  Pet.  518,  8  L.  Ed.  212;  Security 
Trust  Co.  V.  Dodd,  173  U.  S.  624,  627,  43 
L.  Ed.  835;  State  Tax  on  Foreign-Held 
Bonds.  15  Wall.  300.  326.  21  L.  Ed.  170. 
dissenting  opinion  of  Harlan,  J.,  in  Can- 
ada Southern  R.  Co.  v.  Oebhard,  109  U. 
S.    527,   545.  27   L.   Ed.   1020. 

Personalty. — There  exists  a  difference 
of  opinion  with  respect  to  the  extraterri- 
torial operation  of  a  bankrupt  law  upon 
personal  property.  Oakey  v.  Bennett.  11 
How     33,   14    L.    Ed.    593. 

In  England,  an  assignee  in  bankruptcy 
is  held  to  be  vested  with  the  personal 
property  of  the  bankrupt  which  is  in   for- 


eign countries;  and  her  courts  acknowl- 
edge the  validity  of  the  title  oi  a  iv^icyn 
assignee  to  property  in  England,  when 
such  title  emanates  from  a  country  which 
has  a  bankrupt  law  similar  to  her  own. 
Booth  V.  Clark,  17  How.  322,  15  L.  Ed. 
164. 

But  this  rule  does  not  prevail  in  the 
United  States,  either  as  regards  a  for- 
eign assignee,  or  an  assignee  under  the 
laws  of  another  state  in  the  Union.  The 
reason  is  stronger  for  declining  to  give 
such  efficacy  to  a  receiver  under  a  cred- 
itor's bill.  Booth  V.  Clark,  17  How.  322, 
15   L.    Ed.   164. 

Realty. — A  bankrupt  law  has  no  extra- 
territorial efifect  so  far  as  real  property 
is  concerned.  Oakey  v.  Bennett,  11  How. 
33.    14   L.    Ed.    593. 

A  decree  in  bankruptcy  passed,  in  1843, 
by  the  district  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  did 
not  pass  to  the  assignee  the  title  to  a 
house  and  lot  in  the  city  of  Oalveston  and 
state  of  Texas,  which  house  and  lot  were 
the  property  of  the  bankrupt.  Oakey  v. 
Bennett.    11    How.   33,    14    L    Ed.    593. 

73.  Extraterritorial  effect. — Kennedy  v. 
Bank,  8  How.  586,  12  L.  Ed.  1209;  Cole 
V.  Cunningham,  133  U.  S.  107.  33  L.  Ed. 
538;  McMillan  v.  McNeill.  4  Wheat.  200, 
4  L  Ed.  552;  Reynolds  v.  Adden,  136  U. 
S.  348,  354,  34  L.  Ed.  360;  Ogden  v.  Saun- 
ders, 12  Wheat.  213,  6  L  Ed.  606;  Oakey 
V.  Bennett,  11  How.  33.  44,  14  L  Ed.  593; 
Security  Trust  Co.  v.  Dodd,  173  U.  S. 
624,  43  L.  Ed.  835.  See,  also,  cases  under 
ante.  "In  Oeneral,"  III.  A.  See  the  title 
INSOLVENCY. 

An  insolvent  assignment  in  one  state 
will  not  affect  property  in  another,  in  the 
custody  of  the  law,  the  proceeds  of  which 
are  kept  subject  to  the  distribution  of  the 
court.  KeniTedy  v.  Bank,  8  How.  586,  12 
L.  Ed.  1209.  See,  generally,  the  title  IN- 
SOLVENCY. 

Insolvency  proceedings  and  statutes  of 
the  several  states  have  no  extraterri- 
torial operation.  Security  Trust  Co.  r'. 
Dodd,  173  U.  S.  624,  43  L.  Ed.  835;  King 
r.  Cross.  175  U.  S.  396.  407.  44  L.  Ed. 
211. 

A  statutory  provision  providing  that  an 
assignee  to  creditors  shall  pay  the  debts 
of  those  creditors  who  file  releases  of 
their  claims  against  the  assignor,  and 
make  a  repayment  to  him  of  any  surplus, 
is    an    insolvent    law,    and    hence    is    only 
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a  state  will  operate  to  transfer  personalty  on  the  high  seasJ^  Insolvent  trans- 
fers by  judicial  operation  are  not  binding  upon  the  citizens  and  inhabitants  of 
any  other  state  except  the  state  in  which  the  insolvent  proceedings  have  taken 
place,  at  least  until  the  legal  assignee  has  reduced  the  property  into  possession 
or  done  what  is  equivalent  thereto."^  If  a  creditor  attempts  to  seize  or  attach 
the  personal  property  of  the  debtor  in  another  state  and  embraced  in  a  pre- 
vious assignment  to  a  citizen  and  resident  of  the  foreign  state,  the  creditor  may 
be  restrained  by  injunction  by  the  courts  of  the  state  in  which  he  and  the  debtor 
reside."^ 

Anterior  or  Posterior  Character  of  Law. — Insolvent  laws  have  no  extra- 
territorial   operation    upon    the    contracts    of    other    states,    and    the   anterior   or 


operative  as  to  property  attached  in  an- 
other state,  so  far  as  the  courts  of  that 
state  choose  to  respect  it.  Security  Trust 
Co.  V.  Dodd,  173  U.  S.  624,  43   L.   Ed.   835. 

74.  Personalty  on  high  seas. — A.  of 
Massachusetts,  owning  a  ship  then  on 
high  seas  bound  for  the  port  of  New- 
York,  but  registered  in  Massachusetts, 
applied  to  the  insolvent  court  of  Massa- 
chusetts for  the  benefit  of  the  insolvent 
laws  of  the  state,  and  under  the  statutes 
of  the  state  the  judge  of  the  insolvent 
court  executed  and  delivered  to  the  as- 
signee in  insolvency  a  transfer  of  all  the 
debtor's  property,  the  efifect  of  which,  nn 
der  the  statute,  was  to  convey  to  the  as- 
signee all  the  debtor's  property  "which  he 
could  have  lawfully  sold,  assigned.  or 
conveyed."  The  debtor  himself  executed 
no  transfer.  After  this,  the  ship  being 
still  on  the  high  seas,  B..  of  New  York. 
sued  A.  in  a  New  York  court  for  a  money 
debt,  and  in  accordance  with  the  laws  of 
New  York  respecting  nonresident  debtors 
issued  an  attachment  against  his  prop- 
erty. The  ship  arrived  in  port  a  few  days 
afterwards  and  was  attached  by  the  sher- 
iff at  B.'s  suit.  On  a  suit  in  New  York, 
between  the  assignee  in  insolvency  ap 
pointed  by  the  Massachusetts  court  and 
the  sheriff  of  New  York,  to  determine 
with  whom  was  the  prior  right,  whether 
with  the  Massachusetts  assignee  in  in- 
solvency or  the  New  York  attaching  cred- 
itor, it  was  held  by  the  highest  court  of 
New  York  that  the  prior  right  was  with 
the  New  York  attaching  creditor.  On 
appeal  to  this  court,  where  a  question  as 
to  its  jurisdiction  to  review  the  decision 
of  the  New  York  court  was  raised,  as  a 
preliminary  point,  held,  tliat  for  the  pur- 
poses of  this  suit,  the  sliip  though  on  the 
high  seas  was  a  portion  of  the  territory 
of  Massachusetts,  and  that  the  assignment 
by  the  insolvent  court  of  that  state  passed 
the  title  to  her,  in  the  same  manner  ami 
with  the  like  effect  as  if  she  had  been 
physically  within  the  bounds  of  that  state 
when  the  assignment  was  executed.  That 
accordingly  the  assignee  in  insolvency 
had  the  prior  right,  and  that  the  judg- 
ment below  was  wrong.  Crapo  v.  Kelly, 
16  Wall.   610,  21  L.   Ed.  430. 

75.  Reynolds  v.  Adden.  136  U.  S.  34<^, 
354,  34  L.  Ed.  360;  Moran  V.  Sturges.  1.54 
U.  S.  256,  272,  38  L.  Ed.  981.     See  Brown 


V.  Smart.  145  U.  S.  454,  458,  36  L.  Ed. 
77.'?. 

Insolvent  proceedings  in  Massachusetts 
do  not  preclude  a  resident  and  citizen  of 
New  Hampshire  from  attaching  the  in- 
solvent's property  in  Louisiana.  Rey- 
nolds V.  Adden,  136  U.  S.  348,  34  L.  Ed. 
360;  Moran  v.  Sturges,  154  U.  S.  256,  273, 
38  L.  Ed.  981;  Cole  v.  Cunningham.  133  U. 
S.  107,  33  L.  Ed.  538.  See  Mie  title  AT- 
TACHMENT AND  GARNISHMENT, 
vol.  2.  p.  660. 

76.  Injunction. — A  creditor,  who  is  a 
citizen  and  resident  of  the  same  state  as 
his  debtor,  against  whom  insolvent  pro- 
ceedings have  been  instituted  in  such 
state,  is  bound  by  the  assignment  of  the 
debtor's  property  in  such  proceedings,  and 
if  he  attempts  to  seize  or  attach  the  per- 
sonal property  of  the  debtor  situated  in 
another  state,  and  embraced  in  the  assign- 
ment, he  may  be  restrained  by  injunction 
by  the  courts  of  the  state  in  which  he  and 
the  debtor  reside.  Cole  v.  Cunningham, 
133  U.  S.  107,  33  L.  Ed.  538.  approved  in 
Moran  v.  Sturges,  154  U.  S.  256,  272,  38 
L.  Ed.  981;  Reynolds  v.  Adden,  136  U.  S. 
348,  353.  34  L.  Ed.  360.  See  the  titles  AT- 
TACHMENT AND  GARNISHMENT, 
vol.  2,  p.  660;  INJUNCTIONS. 

Where  a  debtor  pnd  his  creditor  were 
both  citizens  and  residents  of  Mass.\- 
chusetts,  and  the  former  went  into  in- 
solvency, and  regular  proceedings  under 
the  insolvent  laws  of  the  state  were  had, 
the  creditor  might  be  enjoined  by  the 
courts  of  Massachusetts  from  attaching 
goods  and  credits  of  the  debtor  in  New 
York,  although  in  the  latter  state  such  at- 
tachment would  be  legal  and  valid.  Cole 
7'.  C-'-'uino-him.  133  U.  S.  107,  33  L.  El. 
538;  Reynolds  v.  Adden,  136  U.  S.  348,  353, 
34    I.     Ed.   :!60. 

Effect  of  full  faith  and  credit  clause. — 
An  injunction  issued  at  the  instance  of 
the  debtor  to  restrain  the  creditor  from 
attempting  to  seize  the  debtor's  property, 
situated  in  the  foreign  state,  is  not  in  con- 
travention of  the  federal  constitution  re- 
quiring that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  judicial  pro- 
ceedings of  every  other  state.  Cole  v. 
Cunningham.  133  U.  S.  107,  33  E.  Ed.  538. 
See  the  title  FOREIGN  JUDGMENTS. 
RECORDS  AND  JUDICIAL  PRO- 
CEEDINGS. 


CONFLICT  OF  LAWS. 


1085 


posterior  character  of  the  law  with  reference  to  the  date  of  the  contract  makes 
no  difference  in  the  appHcation  of  that  principle."" 

2.  Effect  of  Foreign  Discharge — a.  In  General. — It  may  be  stated  as  a 
general  rule  that  a  certificate  of  discharge  under  a  foreign  insolvent  law  can- 
not be  pleaded  in  bar  of  an  action  brought  by  a  citizen  of  another  state  in  the 
courts  of  the  United  States,  or  of  any  other  state  than  that  where  the  discharge 
was  obtained. '^^ 


77.  Effect  of  anterior  and  posterior 
character  of  law. — McMillan  v.  McNeill, 
4  Wheat.  209,  4-  L.  Ed.  552;  Baldwin  v. 
Hale,  1  Wall.  223,  229.  17  L.  Ed.  531;  Og- 
den  V.  Saunders,  12  Wheat.  213.  214,  6 
L.  Ed.  606;  State  Tax  on  Foreign-Held 
Bonds,  15  Wall.  300,  326,  21  L.  Ed.  179; 
Sturges  V.  Crowninshield,  4  Wheat.  12'2, 
4  L.  Ed.  529;  Oilman  v.  Lockwood.  4 
Wall.  409.  18  L.  Ed.  432;  Brown  v.  Smart, 
145  U.  S.  454,  457,  36  L.  Ed.  773.  See 
Geilinger  v.  Philippi,  133  U.  S.  246,  257, 
33    L.    Ed.    614. 

A  contract,  made  in  New  York,  is  not 
affected  by  a  discharge  of  the  debtor  un- 
der the  insolvent  laws  of  Maryland,  where 
the  debtor  resided,  although  the  insolvent 
law  was  passed  antecedently  to  the  con- 
tract. Cook  V.  Moffat,  5  How.  295.  12  L. 
Ed.  159;  Baldwin  v.  Hale,  1  Wall.  223.  17 
L.    Ed.    531. 

78.  Foreign  discharge  as  a  defense. — 
Ogden  V.  Saunders,  12  Wheat.  213.  6  L. 
Ed.  606:  Bovle  v.  Zacharie,  6  Pet.  348, 
8  L.  Ed.  423;  Cook  v.  Moffat,  5  How. 
295,  310.  12  L.  Ed.  159;  Baldwin  v.  Hale.  1 
Wall.  223,  230,  17  L.  Ed.  531;  Suvdam  v. 
Broadnax,  14  Pet.  67,  75,  10  L.  Ed.  357; 
Oilman  v.  Lockwood,  4  Wall.  409.  18  L. 
Ed.  432;  Baldwin  v.  Bank,  1  Wall.  234,  17 
E.  Ed.  534;  Denny  v.  Bennett,  128  U.  S. 
489,  497.  32  L.  Ed.  491;  McMillan  v.  Mc- 
Neill. 4  Wheat.  209,  4  L.  Ed.  552;  Oorgerat 
V.  McCarty,  1  Dall.  366,  1  L.  Ed.  179; 
James  v.  Allen,  1  Dall.  188,  1  L.  Ed.  93; 
Sturges    V.    Crowninshield.    4    Wheat.    122, 

4  L.  Ed.  529;  Cole  v.  Cunningham.  133  U. 
S.  107,  33  L.  Ed.  538;  Brown  t'.  Smart,  145 
TT.  S.  454,  457.  36  L.  Ed.  773;  Security 
Trust  Co.  V.  Dodd,  173  U.  S.  624,  43  L. 
Ed.  835;  King  v.  Cross,  175  U.  S.  396,  44 
L.  Kd.  211;  Farmers',  etc..  Bank  z-.  Smith. 
6   Wheat.   131,   5    L.    Ed.    224. 

Illustrations. — A  certificate  of  discharge, 
under  an  insolvent  law  of  any  state, 
which  discharges  both  the  person  of  the 
debtor  and  his  future  acquisitions  of 
property,  cannot  be  pleaded  in  bar  of  an 
action  brought  by  a  citizen  of  another 
state,  in  the  courts  of  the  United  States, 
or  of  any  other  state  than  that  where  the 
discharge  was  obtained.  Op"den  v.  Saun- 
ders, 12  Wheat.  213,  6  L.  Ed.  606,  cited 
and  approved  in  Bovle  7'.  Zacharie,  6  Pet. 
348.  8  L.  Ed.  423;  Suydam  v.  Broadnax, 
14  Pet.  67.  10  E.   Ed.  357;  Cook  v.  Moffat. 

5  How.  295,  12  L.  Ed.  159;  Baldwin  v. 
Bank,  1  Wall.  234,  17  L.  Ed.  534;  Oilman 
V.  Lockwood,  4  Wall.  409.  IS  L.  Ed.  432; 
Booth  V.  Clark,  17  How.  322,  15  L.  Ed. 
164;    State    Tax    on    Foreign-Held    Bonds, 


15  Wall.  300,  326.  21  L.  Ed.  179;  Crapo 
V.    Kelly,    16   Wall.   610,   21    L.    Ed.    430. 

The  plaintiff,  merchants  of  New  York, 
instituted  a  suit  in  the  circuit  court  of 
Alabama,  against  the  administrators  of 
the  maker  of  a  note,  dated  in  New  York, 
and  payable  in  New  York.  The  act  of 
the  assembly  of  .'Mabama  provides,  that 
the  estate  of  a  deceased  person,  which  is 
declared  to  be  insolvent,  shall  be  dis- 
tributed by  the  executors  or  administra- 
tors, according  to  the  provisions  of  the 
statute,  among  the  creditors;  and  that  no 
suit  or  action  shall  be  commenced  or  sus- 
tained against  any  executor  or  administra- 
tor, after  the  estate  of  the  deceased  has 
been  represented  as  insolvent,  except  in 
certain  cases  not  of  the  description  of  that 
on  which  this  suit  was  instituted.  Held, 
that  the  insolvency  of  the  estate,  judi- 
cially declared  under  the  statute  of  .'Ma- 
bama, was  not  sufficient  in  law  to  abate 
a  suit  instituted  in  the  circuit  court  of  the 
United  States,  by  a  citizen  of  another 
state,  against  the  representatives  of  a  citi- 
zen of  .Alabama.  Suvdam  v.  Broadnax.  14 
Pet.   67,   10  L.   Ed.   357. 

A  discharge  obtained  under  the  insolv- 
ent law  of  one  state  is  not  a  bar  to  an  ac- 
tion on  a  note  given  in  and  payable  in 
the  same  staie;  the  party  to  wliom  the 
note  was  given  having  been  and  being  of 
a  different  state,  and  not  having  proved 
his  debt  against  the  defendant's  estate  in 
insolvency,  nor  in  any  manner  been  a 
party  to  those  proceedinp-s,  Baldwin  •:•. 
Hale,  1  Wall.  223,  17  L.  Ed.  531,  approved 
in  dissenting  opinion  of  Harlan.  J.,  in 
Canada  Southern  R.  Co.  ?-.  Oebhard.  109 
U.    S.    527,   545,   27    L.    Ed.    1020. 

Although  a  debt  is  contracted  in  New 
Jersey,  a  discharge  of  defendant  from  im- 
prisonment there  will  not  operate  under 
the  general  insolvent  laws  of  New  Jersey 
to  entitle  him  to  a  discharge  in  Pennsyl- 
vania. James  v.  .Allen,  1  Dall.  188.  1  L. 
Ed.  93.  approved  in  Oorsjerat  v.  Mc- 
Carty,  1    Dall.  366,  1    L.   Ed    179. 

Semble:  that  a  discharge  under  the  act 
of  assembly  of  Rhode  Island  (of  1757) 
from  all  debts,  duties,  contracts  and  de- 
mands outstanding  at  the  time  of  such 
discharge,  upon  surrender  of  all  the 
debtor's  property,  will  not  protect  him 
against  a  debt  contracted  in  a  foreign 
country.  Clarke  v.  Van  Riemsdyk,  9 
Cranch   153.  3   L.   Ed.  688. 

The  constitutional  and  legal  rights  of  a 
citizen  cf  the  United  States,  to  sue  in  the 
circuit  courts  of  the  United  States,  tlo  not 
permit    an    act    of    insolvency,    completely 
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b.   Exceptions. — Proof  of  Debt  against  Estate  or  Voluntary  Appearance. 

— A  certificate  of  discliarge  m  insolvency  will  be  given  eti'ect  in  another  juris- 
diction where  it  appears  that  the  plaintiff  has  proved  his  debt  against  the  de- 
fendant's estate  in  insolvency,  or  in  some  manner  voluntarily  become  a  party 
to   the   proceedings   in    insoKency  '- 

Effect  of  General  Surrender. — \Micre  there  has  been  a  general  surrender 
for  the  benefit  of  all  the  creditors,  and  judgments  of  discharge  from  their  re- 
spective debts  are  regularly  i)ronounced,  and  certified  in  favor  of  the  defend- 
ants by  the  courts  of  a  sister  stale,  a  discharge  in  one  state  or  country  will  op- 
erate  in   another. s** 

XIV.  Pardons. 

Pardons  made  in  one  country  are  generally  received  and  binding  in  all  coun- 
tries.^^ 

XV.  Remedies. 

A.  In  General. — The  general  rule  is.  that  all  matters  respecting  the  remedy 
depend  upon  the  law  of  the  state  wiiere  the  suit  is  brought — the  lex  fori.s2 


executed  under  the  authority  of  a  state. 
to  be  a  good  bar  against  a  recovery  iii)on 
a  contract  made  in  another  state.  Suydani 
V.  Broadnax.  14  Pet.  67,  10  L.  Ed.  H.'.T, 
cited  in  Baldwin  v.  Hale,  1  Wall.  223,  17 
L.    Ed.    531. 

Discharge  in  foreign  state  as  barring 
surety. — A  discharge  in  insolvency  under 
the  insolvent  law  of  Maryland,  does  not 
bar  a  surety  in  the  state  of  Pennsylvania, 
who  has  been  compelled  to  pay,  after^thc 
principal's  discharge.  Haddens  v.  Cham- 
bers. 2  Dall.  230.  1  L.  Ed.  362.  See  the 
title  SURETYSHIP. 

79.  Exceptions — Proof  of  debt — Volun- 
tary appearance. — Sturgcs  v.  Crownin- 
shield,  4  Wheat.  122.  4  L.  Ed.  529;  Ogden 
V.  Saunders,  12  Wheat.  213,  6  L.  Ed.  606; 
Baldwin  v.  Hale.  1  Wall.  223.  17  L.  Ed. 
531;  Oilman  v.  Lockwood,  4  Wall.  409.  18 
L.  Ed.  432;  Brown  v.  Smart,  145  U.  S. 
454,  457,  36  L.  Ed.  773;  Geilinger  v. 
Philippi,  133  U.  S.  246,  257,  33  L.  Ed.  614; 
Cole  V.  Cunningham,  133  U.  S.  107.  33 
L.  Ed.  538;  Clay  z\  Smith,  3  Pet.  411,  7 
L.  Ed.  723;  Denny  v.  Bennett,  128  U.  S. 
489,  497.  32  L.  Ed.  491,  dissenting  opinion 
of  Harlan,  J.,  in  Canada  Southern  R.  Co. 
V.  Gebhard,  109  U.  S.  527,  545,  27  L.  Ed. 
1020. 

It  may  be  considered  as  settled  that 
state  insolvent  laws  are  not  only_  binding 
upon  such  persons  as  were  citizens  of 
the  state  at  the  time  the  debt  was  con- 
tracted, but  also  upon  foreign  creditors  if 
they  make  themselves  parties  to  proceed- 
ings under  these  insolvent  laws,  by  ac- 
cepting dividends,  becoming  petitioning 
creditors,  or  in  some  way  appearing  and 
assenting  to  the  jurisdiction.  Cole  v. 
Cunningham,  133  U.  S.  107,  115,  33  L.  Ed. 
538.  citing  Baldwin  v.  Hale,  1  Wall.  223. 
17  L.  Ed.  531:  Oilman  v.  Lockwood.  4 
Wall.   409,   18    L.    Ed.   432. 

Certificates  of  discharge  granted  under 
insolvent  laws  passed  by  a  state  cannot  be 
pleaded  in  bar  of  an  action  brought  by  a 
citizen   of  another   state   in   the    courts   of 


the  United  States,  or  of  any  other  state 
than  that  where  the  discharge  was  ob- 
tained, unless  it  appear  that  the  plaintiff 
proved  his  debt  against  the  defendant's 
estate  in  insolvency,  or  in  some  manner 
became  a  party  to  the  proceedings.  Oil- 
man z'.  Lockwood,  4  Wall.  409,  18  L.  Ed. 
432,  reaffirming  Baldwin  v.  Hale.  1  Wall. 
223,  17  L.  Ed.  531;  Baldwin  z/.'  Bank,  1 
Wall.    234,    17    L.    Ed.    534. 

Insolvent  laws  of  one  state  cannot  dis- 
charge the  contracts  of  citizens  of  other 
states,  because  they  have  no  extraterri- 
torial operation,  and  consequently  the 
tribunal  sitting  under  them,  unless  in 
cases  where  a  citizen  of  such  other  state 
voluntarily  becomes  a  party  to  the  pro- 
ceeding, has  no  jurisdiction  in  the  case. 
Legal  notice  cannot  be  given,  and  conse- 
quently there  can  be  no  obligation  to  ap- 
pear, and  of  course  there  can  be  no  le,gal 
default.  Baldwin  v.  Hale,  1  Wall.  223, 
234,  17  L.  Ed.  531,  approved  in  State  Tax 
on  Foreign  Held  Bonds.  15  Wall.  300,  32G, 
21   L.   Ed.   179. 

80.  Effect  of  general  surrender. — Miller 
V.  Hall,  1  Dall.  229,  1  L.  Ed.  113;  Thomp- 
son V.  Young.  1  Dall.  294,  1  L.  Ed.  143; 
Oorgerat  v.  McCarty.  1  Dall.  366,  1  L.  Ed. 
179;  Donaldson  v.  Chambers,  2  Dall.  100, 
1  L.  Ed.  ;;o6. 

Where  the  plaintiff  is  a  citizen  of  Penn- 
sjdvania  and  defendant  is  a  citizen  of 
Maryland,  and  a  debt  has  been  contracted 
in  Maryland,  a  discharge  under  the  gen- 
eral insolvent  laws  of  Maryland  will  en- 
title defendant  to  an  exoneration  in  Penn- 
sylvania. Miller  v.  Hall,  1  Dall.  229,  1  L. 
Ed.  113,  cited  in  Thompson  v.  Young,  1 
Dall.  294.  1  L-  Ed.  143;  Oorgerat  v.  Mc- 
Carty, 1  Dall.  366,  1  L.  Ed.  179;  Donald- 
son V.  Chambers,  2  Dall.  100,  1  L.  Ed. 
306. 

81.  Pardons.— Miller  v.  Hall,  1  Dall. 
229.   1    L.    Ed.  113.    See  the  title  PARDON. 

82.  Remedies  in  general. — Northern 
Pac.  R.  Co.  r.  Babcock.  154  U.  S.  190.  38 
L.    Ed.    958;   Wilcox  v.   Hunt,   13    Pet.   378, 
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B.  Commencement   of   Suit. — The   commencement   of  a   suit   is  governed 
by  the  law  of  the  place  where  the  suit  is  brought.^3 

C.  Parties. — The  parties  to  a  suit  are  determined  by  the  lex  fori.^^ 

D.  Procedure. — Whatever  constitutes  part  of  the  procedure  is   determined 
by  the  law  of  the   forum.'*'' 

E.  Form  of  Action— Law  or  Equity. — The  law  of  the  forum  determines 


10  L.  Ed.  209;  Pritchard  v.  Norton,  106 
U.  S.  124,  27  L.  Ed.  104;  United  States 
Bank  v.  Donnally,  8  Pet.  361,  8  L.  Ed. 
974;  Knights  of  Pythias  t.  Meyer.  198  U. 
S.  508,  .517,  JO  L.  Eu.  1146;  Scudder  v. 
Union  Xat.  Bank.  91  U.  S.  406.  '?".  L.  Ed. 
245;   Dixon  z:  Ramsay,  3  Cranch  319.  323, 

2  L.  Ed.  453;  Con f ramp  7-.  Bunel,  4  Dall. 
419,  1  L.  Ed.  891;  Le  Roy  r.  Beard.  8  How. 
451,  12  L.  Ed.  1151;  Ogden  v.  Saunders, 
12  Wheat.  213,  272,  6  L.  Ed.  606;  Cook  v. 
Moffat.  5  How.  295.  315.  12  L.  Ed.  159; 
Robinson  v.  Campbell,  3  Wheat.  212.  4  L. 
Ed.  372;  Hanger  v.  Abbott,  6  Wall.  533, 
18  L.  Ed.  939;  Sturges  7'.  Crowninshield, 
4  Wheat.  122,  140,  4  L.  Ed.  529;  McMillan 
V.  McNeill,  4  Wheat.  209,  4  L.  Ed.  552; 
Willard  z:  Wood,  164  U.  S.  502.  41  L.  Ed. 
531;  Walsh  7'.  Mayer,  111  U.  S.  31,  28  L. 
Ed.  338;  Chicago,  etc..  R.  Co.  v.  Sturm. 
174  U.  S.  710,  718.  43  L.  Ed.  1144;  Davis 
V.  Mills,  194  U.  S.  451,  454,  48  L.  Ed.  1067; 
McElmoyle  7-.  Cohen,  13  Pet.  312,  327,  10 
L.  Ed.  177;  Townsend  7'.  Jemison,  9  How. 
407,  413,  13  L.  Ed.  194;  The  Scotia,  14 
Wall.  170,  20  L.  Ed.  822;  Withers  7'.  Greene, 
9  How.  213,  220,  13  L.  Ed.  109.  dissenting 
opinion  of  Thompson,  J.,  in  Ogden  t'. 
Saunders,  12  Wheat.  213,  6  L.  Ed.  606; 
note  to  Emory  7'.  Grenough,  3  Dall.  368, 
373,    1    L.    Ed.    640. 

"Matters  respecting  the  remedy,  such 
as  the  bringing  of  suits,  admissibility  of 
evidence,  statutes  of  limitation,  depend 
upon  the  law  of  the  place  where  the  suit 
is  brought."  Scudder  v.  Union  Nat.  Bank, 
91    U.    S.    406.    413,    23    L.    Ed.    245. 

The  court  can  perceive  the  inconven- 
ience which  may  often  result  from  this 
principle,  but  it  is  an  inconvenience  for 
which  no  remedy  is  within  the  reach  of 
this  tribunal.  Dixon  v.  Ramsay,  3 
Cranch    319.   323.  2  L.   Ed.   453. 

Reason  of  rule. — "Matters  of  process 
must  l:)c  uniform  in  the  courts  of  the  same 
country."  Pritchard  v.  Norton,  106  U. 
S.    124,    129,    27    L.    Ed.    104. 

Suits  for  the  enforcement  of  rights  to 
testator's  personal  property  must  be  gov- 
erned by  the  laws  of  the  country  in  which 
the  tribunal  is  placed.     Dixon  v.  Ramsav, 

3  Cranch  319.  2  L.  Ed.  453.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS. 

Suits  by  and  against  executors  and  ad- 
ministrators.—Sec  the  title  I'.XECUTORS 
AND    .\DMTXTSTRATORS. 

Consideration. — See  ante,  "Considera- 
tion." VIT,   I. 

Remedies  on  negotiable  instruments. — 
The  remedies  on  a  negotiable  instrument 
are    according    to    the    lex     fori.        United 


States  Bank  r.  Donnally,  8  Pet.  361,  8  L 
Ed.  974.  See  the  title  BILLS.  NOTES 
AND    CHECKS,   ante,  p.   257. 

Remedies    in    respect     to      realty. See 

ante.  "Remedies,"  VL   A,   3. 

Statute  of  frauds. — See  ante,  "Necessity 
for  Writing,"  VII.  G,  3.  See,  also,  the 
title    FRAUDS.    ST.\TUTE    OF. 

83.  Commencement  of  suit. — Scudder  7- 
Union  Nat.  Bank,  91  U.  S.  406,  413,  23 
L.  Ed.  245;  Goldenberg  v.  Murphy.  108  U. 
S.  162.  27  L.  Ed.  686.  See  the  titles  .AC- 
TIONS, vol.  1,  p.  110;  LIMITATION 
OF  ACTIONS  AND  ADVERSE  POS- 
SESSION. 

What  constitutes  commencement  of 
suit— The  laws  of  the  state  in  which  a 
suit  is  brought  will  control  in  interpretat- 
ing  the  provision  of  a  federal  statute  of 
limitations  as  to  what  constitutes  the  com- 
mencement of  a  suit.  Goldenberg  v.  Mur- 
phy, 108  U.  S.  162,  27  L.  Ed.  686.  See  the 
titles;  ACTIONS,  vol.  1,  p.  iiO;  LIMITA- 
TION OF  ACTIONS  AND  ADVERSE 
POSSESSION. 

84.  Right  of  foreigner  to  sue. — The 
right  of  a  foreigner  to  bring  suit  in  the 
courts  of  the  United  States  depends  upon 
the  law  of  the  forum.  The  Sapphire,  11 
Wall.  164,  20  L.  Ed.  127.  See  United 
States  7'.  O'Keefe,  11  Wall.  178.  20  L.  Ed. 
131;  Carlisle  7'.  United  States.  16  Wa'l. 
147.  21  L.  Ed.  426;  Phelps  v.  McDonald, 
99  U.  S.  298.  25  L.  Ed.  473.  See  the  titles 
ALIENS,  vol.  1,  p.  210;   PARTIES. 

Whether  suit  should  be  brought  by  as- 
signee or  assignor.— See  the  title  AS- 
SIGNMENTS,   vol.    2,   p.    591. 

Revivor  of  tort  in  name  of  personal 
representative. — See  the  title  \B  ATE- 
MENT,  REVIVAL  AND  SURVIVAL, 
vol.  1.  p.  21.  See,  generally,  the  title 
PARTIES. 

Right  of  married  woman  to  sue. — See 
ante,  "Statutorv  Torts,"  XI.  A.  2.  b.  See. 
also,  the  title  HUSBAND  AND  WIFE. 

85.  Procedure. — Alexandria  Canal  Co. 
7'.  Swann,  5  How.  83,  12  L.  Ed.  60; 
Pritchard  7'.  Norton,  106  U.  S.  124,  129, 
27  L.  Ed.  104;  Townsend  v.  Jemison,  9 
How.  407,  13  L.  Ed.  194;  Hanger  7-  Ab- 
bott. 6  Wall.  532.  538,  18  L.  Ed.  939.  See 
Missouri  7-.  Lewis,  101  U.  S.  22,  25  L.  Ed. 
989;  Holden  v.  Hardv.  169  U.  S.  366.  42  L. 
Ed.  780.  See  ante,  "In  General."  XV.  A. 
See,  generally,  the  titles  COURTS  : 
PLEADING. 

General  guardian  or  guardian  ad  litem. 
— The  proper  method  of  proceeding 
agaiu'^t  defendants,  whether  by  general 
guardian  or  guardian  ad  litem,  is  a  ques- 
tion  local   to    the   law   of   the   jurisdiction. 
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the  form  of  the  action,  as  to  whether  it  shall  be  assumpsit,  covenant  or  debt, 
at  law  or  in  equity.**^ 

F.  Evidence. — The  rules  of  evidence  are  supplied  by  the  law  of  the  forum.^^ 
Hence  the  general  rule  is  that  all  matters  respecting  the  admissibility  of  evi- 
dence depend  upon  the  law-  of  the  state  where  the  suit  is  brought.^^ 

G.  Process. — The  law  of  the  forum  regulates  all  process,  both  mesne  and 
final.s9 

H.  Damages. — In  General. — The  lex  fori  determines  the  rule  of  damages 
for  a  breach  of  contract.'*" 


Colt  V.  Colt,  111  U.  S.  566.  578.  28  L.  Ed. 
520.  See  the  title  GUARDIAN  AND 
AVARD. 

86.  Form  of  action — Law  or  equity.  - 
Dixon  V.  Ramsay.  3  CrancH  .319,  324.  2  L. 
Ed.  453:  United  States  Bank  v.  Donnallv, 
8  Pet.  361,  8  L.  Ed.  974;  Wilcox  v.  Hunt, 
13  Pet.  378,  10  L.  Ed.  209;  Le  Roy  v.  Beard. 
8  How.  451,  12  L.  Ed.  1151;  Pritchard  v. 
Norton,  106  U.  S.  124,  130.  133.  27  L-  Ed. 
104:  Willard  v.  Wood.  135  U.  S.  309.  313, 
34  L-  Ed.  210;  Townsend  v.  Jemison.  9 
How.  407.  416.  13  L.  Ed.  191;  Union  Life 
Ins.  Co.  V.  Hanford,  143  U.  S.  187,  36  L. 
Ed.  118:  Johns  V.  Wilson.  180  U.  S.  440, 
447,  45  L.  Ed.  613.  See  the  particular  ti- 
tles, as  ASSUMPSIT,  vol.  2,  p.  636; 
DEBT,  THE  ACTION  OF;  etc. 

Form  of  action. — Xo  one  will  pretend 
that  because  an  action  of  covenant  will 
lie  in  Kentucky,  on  an  unsealed  contract 
made  in  that  state,  therefore,  a  like  action 
will  lie  in  another  state,  where  covenant 
can  be  brought  onl)^  on  a  contract  under 
seal.  United  States  Bank  v.  Donnallv.  S 
Pet.  361.  8  L.  Ed.  974.  See  the  title 
COVENANTS. 

By  the  laws  of  Wisconsin,  where  the 
contract  in  question  was  made,  a  scroll 
or  any  device  by  way  of  seal  has  the  same 
eflfect  as  an  actual  seal.  But  in  New 
York  it  is  otherwise,  and  an  action 
brought  in  New  York  upon  such  an  in- 
strument must  be  an  action  appropriate 
to  unsealed  instruments.  Therefore, 
where  a  deed  was  executed  with  a  scroll 
in  Wisconsin,  which  contained  a  covenant 
of  seizin,  and  an  action  was  brought  ii 
New  York  for  a  breach  of  this,  it  was 
properly  an  action  of  assumpsit,  and  not 
covenant.  Le  Roy  v.  Beard,  8  How.  451, 
12  L.  Ed.  1151.  approved  in  Pritchard  v. 
Norton,  106  U.  S.  124,  133,  27  L.  Ed. 
104. 

Law  or  equity. — The  lex  fori  will  de- 
termine the  question  as  to  whether  the 
mortgagee's  remedy  against  a  grantee  of 
the  mortgagor,  for  the  enforcement  of  a 
liability  on  a  contract  of  the  grantee  con- 
tained in  the  deed  made  to  him  for  pay- 
ment of  the  mortgage  debt,  is  at  law  or 
in  equity.  Willard  v.  Wood,  135  U.  S. 
309,  34  L.  Ed.  210,  approved  in  Union 
Life  Ins.  Co.  v.  Hanford,  143  U.  S.  187, 
36  L.  Ed.  118;  Johns  v.  Wilson,  180  U.  S. 
440.  447.  45  L.  Ed.  613;  Willard  V.  Wood, 
164  U.  S.  502.  41  L.  Ed.  531. 

Although  under  the  recognized  New 
York   practice   a   mortgagee    may    enforce 


an  agreement  of  the  grantee  of  the  mort- 
gagor contained  in  the  deed  given  him, 
to  assume  payment  of  the  mortgage  debt, 
either  at  law  or  in  equity,  in  the  District 
of  Columbia  the  mortgagee's  only  remedy 
is  by  bill  in  equitj-.  even  though  the  land 
is  situated  in  New  York,  and  the  mort- 
gage and  subsequent  deed  were  made 
there.  Willard  v.  Wood,  135  U.  S.  309, 
34   L.    Ed.   210. 

87.  Rules  of  evidence. — Wilcox  v.  Hunt, 
13  Pet.  378,  10  L.  Ed.  209;  Pritchard  v. 
Norton,  106  U.  S.  124.  133,  27  L.  Ed.  104. 
See  the  title  EVIDENCE. 

The  binding  force  and  legal  operation 
of  a  codicil  are  to  be  determined  by  the 
law  as  it  existed  when  the  codicil  was 
made.  But  the  mode  in  which  it  should 
be  submitted  to  the  court  and  jury,  and 
the  effect  to  be  given  to  the  testimony 
that  accompanied  it,  depend  upon  the  law 
of  the  forum  at  the  time  of  trial.  Adams 
V.  Norris.  23  How.  353.  16  L.  Ed.  539.  See 
the   title   AVILLS. 

Distinction  between  manner  of  proving 
facts,  and  facts  to  be  prc#en. — The  man- 
ner of  proving  the  facts  is  matter  of  evi- 
dence and  is  matter  of  procedure,  but  the 
facts  to  be  proved  are  not  matters  of  pro- 
cedure; they  are  matters  with  which  the 
procedure  has  to  deal  and  hence  not  gov- 
erned by  the  lex  fori,  but  by  the  lex  loci 
contractus.  Pritchard  v.  Norton.  106  U. 
S.  124.  135,  27  L.  Ed.  104.  See  the  title 
EVIDENCE.  See,  also,  the  particular 
evidence    titles. 

88.  Admissibility  of  evidence. — North- 
ern Pac.  R.  Co.  V.  Babcock,  154  U.  S. 
190,  38  L.  Ed.  958;  Wilcox  v.  Hunt,  13 
Pet.  378,  10  L.  Ed.  209:  Pritchard  v.  Nor- 
ton, 106  U.  S.  124.  27  L.  Ed.  104;  United 
States  Bank  v.  Donnally,  8  Pet.  361,  8  L. 
Ed.  974:  Knights  of  Pythias  v.  Meyer, 
198  U.  S.  508.  518.  49  L.  Ed.  1146;  Scud- 
der  V.  Union  Nat.  Bank.  91  U.  S.  406,  413, 
23  L.  Ed.  245.     See  the  title  EVIDENCE. 

89.  Process. — Ogden  v.  Saunders,  13 
Wheat.  213,  6  L.  Ed.  606;  Mason  v.  Haile, 
12  Wheat.  370,  6  L.  Ed.  660;  Beers  v. 
Haughton,  9  Pet.  329.  9  L.  Ed.  145;  Von 
Hoffman  v.  City  of  Quincy,  4  Wall.  53'), 
18  L.  Ed.  403;  Pritchard  v.  Norton.  105 
U.  S.  124.  133.  27  L.  Ed.  104;  Wayman  V. 
Southard.  10  Wheat.  1,  6  L.  Ed.  253;  Bank 
V.  Halstead,  10  Wheat.  51,  6  L.  Ed.  264. 
See  United  States  v.  Howland,  4  Wheat. 
108.  112.  4  L.  Ed.  526.  See  the  titles 
COURTS;  SUMMONS  AND  PROCESS. 

90.  Damages.— Mills  v.  Dow,  133  U.  S. 
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Interest  as  Damages. — Where  interest  is  allowed,  not  under  contract,  but 
by  way  of  damages,  the  rate  must  be  according  to  the  lex   fori."' 

1.  Abatement,  Revival  and  Survival  of  Actions. — This  subject  has  been 
previously    treated.'-^- 

J.  Defenses — 1.  Set-Off. — The  law  of  the  forum  may  admit,  as  a  part  of 
its  domestic  procedure,  a  set-off  or  compensation  of  distinct  causes  of  action 
between  the  parties  to  the  suit,  though  not  admissible  by  the  law  of  the  place  of 
the  contract."-^  But  this  is  not  to  be  confounded  with  that  of  a  limited  negotia- 
bility, by  which  the  right  of  set-off  between  the  original  parties  is  preserved  as 
part  of  the  law  of  the  contract,  notwithstanding  an  assignment. ^^ 

2.  Prescriptions  and  Limitations — a.  In  General. — All  suits  must  be 
brought  within  the  period  prescribed  by  the  local  law  of  the  country  where  the 
suit  is  brought — the  lex  fori.*^^ 

b.  Statute  of  Limitations — fl)  In  General. — It  is  a  well-settled  principle,  that 
the  statute  of  limitations  is  the  law  of  the  forum. '-"^ 


423.    431,    33    L.     Ed.    717.       See    the    title 
DAMAGES. 

91.  Interest  as  damages. — Gocklard  v. 
Foster,  17  Wall.  123.  124.  21  L.  Ed.  ,589. 
See  the  title  DAMAGES;  INTEREST. 

As  to  what  law  governs  contract  for 
payment  of  interest,  see  ante,  "Cnntracis 
to   Pay    Interest,"   VIT.    K,   10. 

92.  Abatement,  revival  and  survival  of 
actions. —  In  addition  to  the  eases  cit''l 
nnder  the  title  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  1.  p.  12, 
see,  also.  Ex  parte  Connaway.  178  U.  S. 
421,    426,    44    L.    Ed.    1134. 

93.  Set-off.— Pritchard  v.  Norton,  lOG 
U.  S.  124,  133,  27  L  Ed.  104.  See  the  title 
SET-OFF,  RECOUPMENT  AND 
COUNTERCLAIM. 

94.  Limited  negotiability. — Pritchard  ;;. 
Norton,  106  U.  S.  124,  133,  27  L.  Ed.  104. 
See  the  title  SET-OFF,  RECOUPMENT 
AND   COUNTERCLAIM. 

95.  Limitations  prescribed  by  lex  fori. 
— Townsend  v.  Jemison,  9  How.  407,  412. 
13  L  Ed.  194;  Walsh  v.  Mayer,  111  U.  S. 
31,  28  L.  Ed.  338;  Hawkins  v.  Barney,  5 
Pet.  457,  8  L  Ed.  190;  McElmoyle  v. 
Cohen,  13  Pet.  312,  10  L.  Ed.  177;  Amy  v. 
Dubuque.  98  U.  S.  470.  471,  2.5  L  Ed.  228; 
Pritchard  v.  Norton,  106  U.  S.  124,  133.  27 
L.  Ed.  104;  Davis  v.  Mills.  194  U.  S.  4.-.I. 
454,  48  L.  Ed.  1067.  See.  crenerally,  the 
titles  LACHES  ;  LTMlT.\TlON  OF 
ACTIONS  AND  ADVERSE  POSSES- 
SION. 

The  lex  loci  contractus  governs  as  be- 
tween residents  of  the  District  of  Colum- 
bia as  to  the  limitations  of  an  action  to 
enforce  a  covenant  there,  aUliough  the 
covenant  was  to  be  performed  elsewhere. 
Willard  v.  Wood,  164  U.  S.  502,  41  L.  Ed. 
531.     See,  generally,   llie  title   LACHES. 

96.  Statute  of  limitations. — McCluny  v. 
Silliman,  3  Pet.  270,  7  L.  Ed.  676;  Mc- 
Elmoyle V.  Cohen,  13  Pet.  312,  10  L.  Ed. 
177;  Townsend  v.  Jemison,  9  How.  407, 
412.  13  L  Ed.  194;  Hanger  v.  Abbott,  6 
Wall.  532.  18  L.  Ed.  939;  Meath  v.  Board 
of  Mississippi  Commissioners,  109  U.  S. 
268,  27  L.  Ed.  930;  Scudder  v.  Union  Nat. 
Bank,    91    U.    S.    406,    413,    23    L    Ed.    245; 

3  U  S  Enc— 69 


Pritchard  v.  Norton,  106  U.  S.  124.  133, 
27  L.  Ed.  104;  Great  Western  Telegraph 
Co.  V.  Purdy,  162  U.  S.  329,  40  L  Ed. 
986;  Hawkins  v.  Barnev,  5  Pet.  457,  8  L. 
Ed.  190;  United  States  Bank  v.  Donnally, 
S  Pet.  361.  8  L.  Ed.  974;  Davis  v.  Mills, 
194  U.  S.  451,  454,  48  L.  Ed.  1067;  Amy 
V  Dubuque,  98  U.  S.  470,  471,  25  L  Ed. 
228;  Campbell  v.  Holt,  115  U.  S.  620.  626, 
29  L.  Ed.  483;  Michigan  Ins.  Bank  v.  El- 
dred,  130  U.  S.  693,  696,  32  L.  Ed.  1080; 
Campbell  v.  Haverhill,  155  U.  S.  610,  618. 
39  L.  Ed.  280;  Union  Pac.  R.  Co.  v. 
Wyler.  158  U.  S.  285,  39  L.  Ed.  983; 
Shelby  v.  Guy,  11  Wheat.  361,  6  L.  Ed. 
495;  Walsh  v.  Mayer,  111  U.  S.  31,  28  L. 
Ed.  338.  See  Willard  v.  Wood.  164  U.  S. 
502.  41  L.  Ed.  531;  Bell  v.  Morrison.  1 
Pet.  351.  7  L  Ed.  174.  Sec  the  title  LIMI- 
TATION OF  ACTIONS  AND  AD- 
VFRSI-:   POSSESSION. 

Illustrations. — In  Virginia,  the  courts 
sitting  there  must  give  effect  to  the  limi- 
tation prescribed  by  her  law.  without  any 
saving  in  favor  of  the  plaintiff  on  account 
of  the  defendant's  removal  prior  to  the 
making  of  any  contract  whatever  with  the 
plaintiff.  Embrey  v.  Jemison.  131  U.  S. 
336.  352,  33   L  Ed.  172. 

Where  a  party  residing  in  Maryland 
sold  land  in  Louisiana  with  a  general  war- 
ranty to  a  resident  of  Louisiana,  who  was 
afterwards  evicted  from  a  part  of  it,  and 
obtained  a  judgment  against  his  war- 
rantor, whom  he  had  vouched  in.  this 
judgment  could  not  be  rendered  effective 
against  the  Maryland  vendor,  because  no 
notice  had  been  served  upon  him,  and  the 
appointment  of  a  curator  ad  hoc  was  not 
sufficient.  An  action  of  assumpsit  having 
been  afterwards  brought  against  him  in 
the  Maryland  court  bj-^  the  parties  in- 
terested, the  statute  of  limitations  rf 
Maryland  was  considered  to  be  applicable 
to  the  case.  Flowers  v.  Foreman.  23  How. 
132.   16   L   Ed.   405. 

Where  a  cause  of  action  accrued  in  the 
state  of  Mississippi,  and  suit  is  hmught 
upon  the  cause  of  action  in  the  state  of 
Alabama,  a  plea  of  the  statute  of  limita- 
tions  of   Mississippi   is    not    a    good    plea; 
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(2)  Statute  Operating  as  Extinguishment  of  Claims. — In  General. — When 
the  statute  of  limitations  of  a  particular  country  not  only  bars  the  right  of  ac- 
tion, but  extinguishes  the  claim  or  title  itseit,  ipso  facto:  and  declares  the  claim 
a  nullity  after  the  lapse  of  the  prescribed  period,  and  the  parties  have  been 
resident  within  the  jurisdiction  during  the  whole  of  that  period,  so  that  the 
statute  has  actually  and  fnlly  operated  upon  the  case,  it  must  be  considered  as 
an  extinguishment  of  the  claim,  and  hence  not  enforceable  in  any  other  juris- 
diction.^" 

Limitation  Imposed  by  Same  Statute  Given  Right  of  Action. — This 
rule  is  particularly  aj)plicablc  where  the  hnntatton  is  not  imposed  by  a  general 
statute   of    limitation,   but    is   contained    in    the    particular    statute   on   which    the 


the    plea    is    demurrable.       Townsend      f*- 
Jemison.    9    How.   407,    13    L.    Ed.    194. 

According  to  the  laws  of  Virginia,  the 
defendant  had  a  right  to  plead  as  many 
several  matters,  whether  of  law  or  fact, 
as  he  should  deem  necessary  for  his  de- 
fense, and  he  pleaded  nil  debit  to  the 
first  three  counts  of  the  declaration,  on 
which  issue  was  joined;  the  defendant  also 
pleaded  the  statutes  of  limitation  of  Vir- 
ginia to  the  other  counts.  The  court  held 
the  plea  of  the  statutes  of  limitations  a 
good  bar  to  all  the  counts,  and  gave  judg 
ment  in  favor  of  the  defendant.  The 
statute  of  limitations  of  Virginia  provides, 
that  all  actions  of  debt,  grounded  upon 
any  lending  or  contract,  without  spe- 
cialty, shall  be  commenced  and  sued  within 
five  years,  next  after  the  cause  of  such  ac- 
tion or  such  suit,  and  not  after;  the  act 
of  Kentucky,  of  the  4th  of  February,  1812. 
provides,  "that  all  writings  hereafter  ex- 
ecuted, without  a  seal  or  seals,  stipulating 
for  the  payment  of  money  or  property,  or 
for  the  performance  of  any  act,  duty  or 
duties,  sha41  be  placed  upon  the  same 
footing  with  sealed  writings,  containing 
the  like  stipulations,  receiving  the  same 
consideration  in  all  courts  of  justice,  and 
to  all  intents  and  purposes  having  the 
same  force  and  effect,  and  upon  which 
the  same  species  of  action  may  be 
founded,  as  if  sealed."  Held,  that  the 
statute  of  limitations  of  Virginia  pre- 
cluded the  plaintiff's  recovery  in  the  court 
where  the  action  was  instituted,  the  stat- 
ute pleaded  (the  statute  of  Kentucky)  not 
being  available  in  Virginia.  United  States 
Bank  v.  Donnally.  8  Pet.  361,  8  L.  Ed.  974, 
approved  in  Townsend  v.  Jemison,  9  How. 
407,   13   L.   Ed.   194.  .      . 

Where  the  subject  matter  of  a  suit  is 
an  instrument  under  seal,  and  the  cause 
accrued  in  Mississippi,  the  action  is  sub- 
ject to  the  limitations  imposed  by  the  law 
of  Mississippi.  Meath  v.  Board  of  Mis- 
sissippi Commissioners,  109  U.  S.  268,  27 
L.    Ed.    930. 

When  an  action  is  brought  in  Missis- 
sippi on  a  note  made  in  New  Orleans,  and 
secured  by  a  mortgage  of  real  estate  in 
Mississippi,  the  maker  a  citizen  of  Ar- 
kansas and  the  promisee  a  citizen  of 
Louisiana,  and  no  place  of  payment  :s 
named  in  the  note,  the  statute  of  limita- 
tions   of    Mississippi     governs,      it      being 


ilic  law  of  the  forum.  Walsh  v.  Slayer. 
Ill    U.   S.    31,   28    L.    Ed.   338. 

Plea  of  statute  of  limitations  to  foreign 
judgments. — The  plea  of  the  statute  of 
hmitalions,  in  an  action  instituted  in  one 
state  on  a  judgment  obtained  in  another 
state,  is  a  plea  to  the  remedy;  and  con- 
sequently, the  lex  fori  must  prevail  in 
such  a  suit.  McElmoyle  v.  Cohen.  13  Pet. 
312,  10  L.  Ed.  177;  Bank  v.  Dalton,  9  How. 
522,  13  L.  Ed.  242;  Bacon  v.  Howard,  20 
How.  22,  1.5  L.  Ed.  811;  Christmas  v.  Rus- 
sell,   5   Wall.   290.    300,    18    L.    Ed.    475. 

A  suit  in  a  state  of  the  United  States, 
on  a  judgment  obtained  in  the  courts  of 
anotlier  state,  must  be  brought  within  the 
period  prescribed  by  the  local  law,  the 
lex  fori,  or  the  suit  will  be  barred.  The 
statute  of  limitations  ef  Georgia  can  be 
pleaded  to  an  action  in  that  state,  founded 
upon  a  judgment  rendered  in  the  state 
court  of  the  state  of  South  Carolina.  Mc- 
Elmoyle V.  Cohen,  13  Pet.  312,  10  L.  Ed. 
177,  approved  in  Bank  v.  Dalton,  9  How. 
522,  13  L.  Ed.  242;  Bacon  v.  Howard,  20 
How.  22,  15  L.  Ed.  811;  Campbell  v.  Holt, 
115  U.  S.  620.  626,  29  L.  Ed.  483;  Camp- 
bell V.  Haverhill,  155  U.  S.  610.  618,  .19 
L.  Ed.  280.  See  the  titles  FOREIGN 
JUDGMENTS;  JUDGMENTS  AND  DE- 
CREES; LIMITATION  OF  ACTIONS 
AND   ADVERSE   POSSESSION. 

Adoption  of  construction  of  highest 
state  court. — The  limitation  of  actions  is 
governed  by  the  lex  fori,  and  is  controlled 
by  the  legislation  of  the  state  in  which 
the  action  is  brought,  as  construed  by  the 
highest  court  of  that  state,  even  if  the  leg- 
islative act  or  the  judicial  construction 
differs  from  that  prevailing  in  other  juris- 
dictions. McElmoyle  v.  Cohen,  13  Pet. 
312,  10  L.  Ed.  177;  Bauserman  v.  Blunt. 
147  U.  S.  647.  37  L.  Ed.  316;  Metcalf  v. 
Watertown,  153  U.  S.  671,  38  L.  Ed.  861; 
Balkam  v.  Woodstock  Iron  Co.,  154  U.  S. 
177,  38  L.  Ed.  953;  Great  Western  Tele- 
graph Co.  V.  Purdy.  162  U.  S.  329,  339.  40 
L.   Ed.  986.     See  the  title  COURTS. 

97.  Statute  operating  as  extinguishment 
of  claim.— Pritchard  v.  Norton,  100  U.  S. 
124,  131,  27  L.  Ed.  104;  Shelby  v.  Guy,  11 
Wheat.  361.  6  L.  Ed.  495;  Walsh  v.  Mayer, 
111  U.  S.  31.  28  L.  Ed.  338;  Davis  v.  Mills, 
194  U.  S.  451,  454,  48  L.  Ed.  1067.  Com- 
pare United  States  Bank  v.  Donnally,  8 
Pet.   361,   8   L.    Ed.   974. 
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plaintiff  bases  his  cause  of  action,  whether  using  words  of  condition  or  not.*' 
But  the  fact  that  the  hmitation  is  contained  in  the  same  section  or  the  same  stat^ 
ute  is  material  only  as  bearing  on  construction.  It  is  merely  a  ground  for  say- 
ing that  the  limitation  goes  to  the  right  created  and  accompanies  the  obligation 
everywhere.  The  same  conclusion  would  be  reached  if  the  limitation  was  in  a 
different  statute,  provided  it  was  directed  to  the  newly-created  liability  so  specif- 
ically as  to  warrant  saying  that  it  qualified  the  right. '^'^ 

(3)   Actions  to  Recover  Duties  Illegally  Assessed. — The  limitation  laws  of  the' 
state  in  which  a  cause  of  action,  against  a  collector  to  recover  back  duties  il- 


"If  a  statute  of  the  locus  deliciti  con- 
trols a  liabilit)'.  and  prescribes  a  period 
within  which  the  action  must  be  brought, 
it  is  not  a  statute  of  limitation  and  gov- 
erned by  the  lex  fori,  it  is  a  condition  at- 
tached to  the  right  to  sue  at  all,  and 
operates  as  a  limitation  of  the  liability 
created  by  the  statute,  and  not  the  rem- 
edy." The  Steamer  Harrisburg  7'.  Rich- 
ards.   119   U.    S.    199,   214.    30    L.    Ed.    358. 

Upon  a  contract  which  was  made  and 
was  to  be  performed  in  another  state  or 
country,  by  a  person  who  then  resided 
therein,  no  action  can  be  maintained  in 
Virginia  after  the  right  of  action  thereon 
is  barred  by  the  laws  of  such  state  c;r 
country.  Bacon  v.  Rives.  106  U.  S.  99, 
105,    27    L.    Ed.    69. 

Adverse  possession  of  personalty  for 
prescribed  period  of  limitation. — Five 
years'  bona  fide  possession  of  a  slave  con- 
stitutes a  title,  by  the  laws  of  Virginia, 
upon  which  the  possessor  may  recover  in 
detinue;  and  this  title  may  be  set  up  by 
the  vendee  of  such  possessor,  in  the 
courts  of  Tennessee,  as  a  defense  to  a 
suit  brought  by  a  third  party  in  the  Ten- 
nessee courts.  Shelby  z'.  Guy,  11  Wheat. 
361.  6  L.  Ed.  495,  approved  in  Townsend 
7'.  Jemison,  9  How.  407,  413.  13  L.  Ed. 
194:  Pritrhard  v.  Norton,  106  U.  S.  121, 
27  L.  Ed.  104.  See  the  title  LIMITA- 
TION OF  ACTIONS  AND  ADVERSE 
POSSESSION. 

98.  Limitation  imposed  by  same  statute 
giving  right  of  action. — Walsh  z'.  Maver, 
111  U.  S.  31.  37.  r2S  L.  Ed.  338:  the 
vSteamer  Harrisburg  z'.  Richards,  119  U. 
S.  199,  214,  30  L.  Ed.  358;  Davis  v.  Mills, 
194    U.    S.    451,    48    L.    Ed.    1067. 

"The  liability  and  the  remedy  are 
created  by  the  same  statutes,  and  the  limi- 
tations of  the  remedy  are.  therefore,  to  be 
treated  as  limitations  of  the  right."  The 
Steamer  Harrisburg  zk  Richards,  119  U. 
S.  199.  30  L.  Ed.  358.  See  Davis  z:  Mills, 
194   U.    S.    451.    48    L.    Ed.    10G7. 

Limitation  for  death  by  wrongful  act. 
— An  act  requiring  compensation  to  be 
made  for  causing  dcatli  by  wrongful  act, 
neglect,  or  default,  and  giving  a  right  of 
action,  provided  such  action  shall  be  com- 
menced within  two  years  after  the  death 
of  such  deceased  person,  is  a  condition 
qualifying  the  right  of  action,  and  not  a 
mere  limitation  on  the  remedy.  Pritch- 
ard  v.  Norton,  106  U.  S.  124,  27  L.  Ed. 
104;  Walsh  v.  Mayer,  111  U.  S.  31,  37.  28 


L.  Ed.  338.  See  the  titles  DE-ATH  BY 
WRONGFUL  ACT;  LI.MIT.XTION  OP' 
ACTIONS  AND  ADVERSE  POSSES- 
SION. 

In  order  to  maintain  an  action,  given 
by  the  statute  of  a  state  where  the  injury 
occurred  or  the  vessel  belongs,  for  death 
by  wrongful  act  caused  by  negligence  on 
the  high  seas,  the  action  must  be  com- 
menced within  the  time  prescribed  by  the 
state  statute  where  the  injury  occurred  or 
the  vessel  belongs,  otherwise  the  action 
will  be  barred.  The  Steamer  Harrisburg 
V.  Richards,  119  U.  S.  199.  30  L.  Ed.  358. 
See  the  titles  ADMIRALTY,  vol.  l,  p. 
119;  DEATH  BY  WRONGFUL  ACT. 

Action  against  corporate  directors. — 
Section  554  of  the  Montana  code  of  civil 
procedure  prescribing  the  time  within 
which  an  action  must  be  brought  against 
the  corporate  directors,  of  a  corporation 
of  that  state,  to  enforce  a  special  statu- 
tory liability,  so  far  qualifies  the  right  to 
sue  in  order  to  recover  that  statutory  lia- 
bility, that  where  the  prescribed  limitation 
has  elapsed,  the  right  cannot  be  enforced 
in  any  jurisdiction.  Davis  v.  Mills.  194  U. 
S.   451.  48   L.    Ed.   1067. 

Action  against  corporation. — Though  in 
New  York  the  period  of  limitation  is  three 
years,  if  a  cause  of  action  exists  against 
a  corporation  of  Tennessee  for  a  personal 
injury  occurring  in  Tennessee,  the  plain- 
tiff being  a  resident  of  Missouri  at  the 
time  of  the  occurrence  of  the  accident, 
he  is  barred  under  the  New  York  Civil 
Code  of  Practice,  §  390,  from  bringing  his 
suit  in  New  York  unless  he  became  a 
resident  of  New  York  before  one  year, 
the  time  limited  by  the  Tennessee  laws 
for  the  commencement  of  the  action. 
Penfield  7-.  Chesapeake,  etc.,  R.  Co,  134 
U.  S.  351,  33  L.  Ed.  940.  See  the  title 
CORPORATIONS. 

Usury. — Where  forfeited  interest  for 
usury  may  be  used  to  reduce  the  princi- 
pal, if  the  suit  is  commenced  or  a  plea  of 
usury  set  up  as  a  defense  within  twelve 
months,  the  limitation  is  not  a  limitation 
of  tlic  remedy  therein  but  is  a  limitation 
of  the  riglit,  and  hence,  when  it  has  ex- 
pired, the  right  cannot  be  enforced  in  an\'- 
othcr  state.  Walsh  r.  Mayer,  111  U  S 
31.  28  L.  Ed.  338.  See  Carter  v.  Carusi. 
112  U.  S.  478,  484,  28  L.  Ed.  820.  See  the 
titles  ACTIONS,  vol.  1,  p.  107;  USURY. 

99.  Necessity  for  limitation  to  be  in 
same    statute    providing    right. — Davis    :.'. 
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legally  assessed,  arose,  or  in  which  the  suit  was  brought,  do  not  furnish  the  rule 
to  determine  whether  or  not  the  action  was  brought  in  time.^ 

3.  Exemption  Laws. — Exemption  laws  are  not  a  part  of  the  contract;  they 
are  part  of  the  remedy  and  subject  to  the  law  of  the   forum. - 

4.  Effect  of  Removal  of  Cause. — See  post,  "Effect  of  Removal  of  Cause," 
XV,  M. 

K.  Statutes  Creating  Special  Remedy. — Where  a  purely  statutory  right 
is  created  and  a  special  remedy  is  provided  for  the  enforcement  thereof  by  the 
same  statute,  the  statutory  remedy  must  be  followed,  and  consequently  will  not 
be  enforced   in   another   forum   where  such  method   of  procedure  is  vmknown.^ 

L.  Arrest  on  Mesne  Process. — Where  by  the  lex  loci  contractus  an  execu- 
tion will  not  issue  on  a  judgment  upon  a  contract,  the  party  cannot  be  liable  to 
arrest  on  mesne  process  out  of  this  court  for  the  same  cause.'* 

M.  Effect  of  Removal  of  Cause. — Whatever  defenses  may  have  been  made 
in  the  old  forum  may  be  madd  in  the  new  forum,  on  the  removal  of  a  cause.^ 
But  the  mode  of  proceeding,  by  which  the  rights  of  the  parties  are  determined, 
must  be  regulated  by  the  law  of  the  court  to  which  the  suit  is  transferred.^ 

XVI.    Pleading  and  Practice. 

See  the  title  Foreign  Laws. 

CONFORMITY.— See  note  7. 


Mills,  194  U.  S.  451,  454,  48  L.  Ed.  1067. 
See  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSES- 
SION. 

1.  Recovery  of  duties  illegally  assessed. 
— Arnson  v.  Murphy,  109  U.  S.  238,  27  L. 
Ed.  920.  See  Mitchell  v.  Clark,  110  U.  S. 
633.  642.  28  L.  Ed.  279.  See,  also,  the  ti- 
tle REVENUE  LAWS. 

2.  Exemption  laws. — Chicago,  etc.,  R. 
Co.  V.  Sturm,  174  U.  S.  710,  717,  43  L.  Ed. 
1144,  reaffirmed  in  Yazoo,  etc.,  R.  Co.  v. 
Truman,  195  U.  S.  625,  49  L.  Ed.  350.  See 
the  titles  EXEMPTIONS  FROM  EXE- 
CUTION AND  ATTACHMENT; 
HOMESTEAD  EXEMPTIONS. 

3.  Statute  creating  special  remedy. — 
Middletown  Nat.  Bank  v.  Toledo,  etc.,  R. 
Co..  197  U.  S.  394,  49  L.  Ed.  803;  Stewart 
■V.  Baltimore,  etc..  R.  Co.,  168  U.  S.  445,  43 
L.  Ed.  537;  Fourth  Nat.  Bank  v.  Franck- 
Ivn,  120  U.  S.  747,  30  L.  Ed.  825.  See  Pollard 
V.  Bailey,  20  Wall.  520,  22  L.  Ed.  376; 
Evans  V.  Nellis,  187  U.  S.  271,  47  L.  Ed. 
173.  See  ante,  "Contractual  Liability  Im- 
posed by  Statutes,"  VII,  L;  "Statute  Giving 
Right  of  Action  and  Prescribing  Specific 
Remedy,"'  XI,  A,  7. 

Illustration.— Under  §  3260  of  the  Re-" 
"-nsed  Statutes  of  Ohio  a  personal  indivi- 
dual liability  is  created  against  the  stock- 
holders of  a  corporation  of  that  state,  and 
a  special  remedy  is  provided  for  the  en- 
forcement of  this  liability.  The  liability 
and  remedy  being  created  by  the  same 
statute  is  enforceable  only  in  the  state  of 
Ohio;  hence,  a  creditor  is  not  entitled  io 
the  remedy  in  the  circuit  court  of  the 
United  States  in  a  foreign  state  against 
stockholder  resident  in  such  foreign 
state.  Middletown  Nat.  Bank  v.  Toledo, 
etc.,   R.   Co.,  197  U.   S.   394,  49   L.   Ed.   803. 


See  the  titles  ACTIONS,  vol.  1.  pp.  107, 
108 ;  STATUTES ;  STOCK  AND  STOCK- 
HOLDERS. 

4.  Arrest  on  mense  process. — Conframp 
V.  Bunel,  4  Dall.  419,  1  L.  Ed.  S91.  See 
the  titles  ARREST,  vol.  1,  p.  541;  SUM- 
MONS AND  PROCESS. 

5.  LfTect  of  removal. — Where  a  case  is 
removed  from  Alexander  county  to  W'ash- 
ington  county,  in  the  District  of  Colum- 
bia, whatever  defenses  might  have  been 
made  in  Alexandria  county,  either  as  to 
the  form  of  the  action  or  upon  any  other 
ground,  or  whatever  wotild  have  been  a 
bar  to  the  action,  may  all  be  relied  upon 
in  the  new  forum.  Alexandria  Canal  Co. 
V.  Swann,  5  How.  83,  12  L.  Ed.  60.  See 
the  title  REMOVAL  OF  CAUSES. 

A  reference  to  arbitrators,  therefore, 
which  is  sanctioned  by  the  laws  of  Mary- 
land, governing  Washington  county,  is 
not  to  be  overthrown  because  it  is  not 
sanctioned  by  the  laws  of  Virginia,  gov- 
erning Alexandria  county.  Alexandria 
Canal  Co.  v.  Swann,  5  How.  83,  12  L.  Ed. 
60.  See  the  title  ARBITRATION  AND 
AWARD,  vol.   2.  p.   464;    REFERENCE. 

The  validity  of  the  reference,  and  of  the 
proceedings  and  judgment  upon  it,  must 
be  tested  by  the  laws  of  Maryland.  Alex- 
andria Canal  Co.  v.  Swann,  5  How.  83,  13 
L.    Ed.   60.     See   the   title    REFERENCE. 

6.  Modes  of  procedure  on  removal. — 
Alexandria  Canal  Co.  v.  Swann,  5  Ho»v. 
83,  12  L.  Ed.  60.  See,  generally,  ante, 
"Remedies,"  XV. 

7.  Conformity. — Where  a  bond  recites 
that  it  is  issued  in  conformity  with  a  stat- 
ute, there  is  a  presumption  in  favor  of  a 
bona  fide  purchaser  for  value,  that  the 
statute  has  been  fully  complied  with, 
which    precludes    inquiry    as    to    whether 


CONFUSIOX  OP  GOODS. 

title  Courts. 


CONFORMITY  ACT.— See,  generally,  the 
rious  specific  titles. 

CONFRONTATION.— As  to  constitutional 
confronted  with  witnesses  against  him,  see 
As  to  appeals  from  denial  of  right,  see  the 
p.  457. 
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See,    also,    the    va- 


gnaranty  that  accused  shall  be 
the  title  Coxstitutioxal  Law. 
title   Appeal  and  Error,   vol.    1, 


CONFUSION   OF  GOODS. 

CROSS  REFERENCES. 

Accession,  Accretion  and  Rkliction,  vol.  1,  p.  51;  Damages:  Fraud  and 
Deceit;    Logs  and  Logging;    Warehouses  and  Warehousemen. 

Definitions. — Confusion  of  goods  is  such  a  mixture  of  the  goods  of  two 
or   more  persons  that  they  cannot  be  distinguished.' 

Where  Confusion  Not  Wrong-ful  Act  of  Owners. — Each  contributor  to 
a  common  fund  becomes  interested  in  the  fund  in  proportion  to  his  contribution. 
Each  owner  of  property  intermingled  with  other  property  of  the  same  kind  and 
value,  and  stored  in  a  common  mass,  becomes  the  owner  as  tenant  in  common 
of  an  interest  in  the  mass  proportionate  to  his  contribution.  If  loss  occurs  while 
the  common  ownership  continues,  each  owner  must  sustain  his  proportionate 
share. 2  Where  distilled  spirits  forfeited  to  the  United  States  are  mixed  with 
other  distilled  spirits  belonging  to  the  same  person  (ignorant  of  the  forfeiture) 
they  are  not  lost  to  the  government  by  such  mixture,  either  on  the  principal  of 
confusion  of  goods,  or  transmutation  of  species,  even  though  subsequentlv  run 
through  leaches  for  the  purpose  of  rectification.  The  government  will  be  en- 
titled to  its  proportion  of  the  result.-^ 


the  precedent  conditions  have  been  per- 
formed before  the  bonds  have  been  is- 
sued. School  District  v.  Stone,  106  U.  S. 
183,  187,  27  L.  Ed.  90.  See,  also,  the  titles 
BONDS,  ante,  p.  382;  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
AID;  MUNICIPAL,  COUNTY,  STATE 
AND   FEDERAL  SECURITIES. 

1.  Botivier's  Law   Dictionary. 

2.  The  court  of  claims  found  that  cot- 
ton in  large  quantities  captured  from  the 
respective  owners  thereof  in  Mississippi 
by  the  military  forces  of  the  United  States 
was  subsequently  intermingled  and  stored 
in  a  common  mass,  and  then  sent  forward 
and  sold  by  the  treasury  agents  in  the 
same  intermingled  condition,  and  the  pro- 
ceeds thereof  paid  into  the  tre;!'-ury  as  a 
common  fund;  that  court  further  found  as 
a  fact  that  the  cotton  of  each  of  the  claim- 
ants in  these  suits  contributed  to  and 
formed  a  part  of  the  mass  so  intermingled 
and  sold.  Having  ascertained  the  amount 
of  that  fund  remaining  in  the  treasury 
after  deducting  payments  theretofore 
inade  to  other  claimants,  the  number  of 
bales  sold  to  create  the  fund  for  which 
payment  had  not  already  been  made,  and 
the  number  of  bales  contributed  by  each 
of  the  plaintiffs  to  the  common  mass,  the 
court  thereupon  gave  judgment  in  favor 
of  the  plaintiff  in  each  case  for  a  sum 
which  bore  the  same  proportion  to  the 
whole  fund  still  on  hand  that  the  number 
of  his  bales  did  to  the  whole  number  then 
represented   by  the  fund.     Held,   that  the 


judgment  was  proper.  Intermintiled  Cot- 
ton Cases.  92  U.  S.  651,  23  L.   Ed.  756. 

"Here  the  property  of  different  owners 
was  intermingled  in  a  common  mass. 
There  was,  therefore,  an  ownership  in 
common.  The  court  of  claims,  ascertain- 
ing that  there  was  likely  to  be  a  deficiency 
in  the  fund,  very  properly  brought  all  the 
several  claimants  together,  and  conducted 
the  suits  in  such  a  manner*as  to  compel 
them  to  litigate  with  each  other.  The 
judgments  rendered  represent  the  result 
of  this  litigation.  The  several  claimants 
are  satisfied.  The  time  has  elapsed 
within  which  new  claims  can  be  presented 
against  the  fund,  and,  so  far  as  wc  can 
discover,  substantial  justice  has  been  done. 
The  United  States  have  only  been  made 
liable  for  cotton  the  proceeds  of  which 
have  been  clearly  traced  into  the  treasury, 
and  these  judgments  discharged  them 
from  further  responsibility  on  that  ac- 
count." Intermingled  Cotton  Cases,  92 
U.  S.  651.  653.  23  L  Ed.  756. 

3.  "It  needs  no  learned  examination  of 
the  doctrine  of  confusion  or  mixture  of 
goods  to  make  it  apparent  that  if  certain 
spirits  belonging  to  the  government  by 
forfeiture  are  voluntarily  mixed  with 
other  spirits  belonging  to  the  same  party 
and  passed  through  the  process  of  recti- 
fication in  leaches,  he  cannot  thereby  de- 
pri\-e  the  government  of  its  property;  and 
if  the  government  only  claims  its  fair  pro- 
portion of  the  rectified  spirits,  he  certainly 
cannot    complain    of    injustice.     The    only 
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Where    Confusion  Is    Willful    and    Wrongful — General    Rule. — If    the 

owner  of  goods  willfully  and  wrongfully  mixes  them  with  those  of  another  of  a 
different  quality  and  value,  so  as  to  render  them  undistinguishable,  he  will  not 
be   entitled   to  any   part   of   the   intermixture.'* 

Rule  under  Minnesota  Laws. — Where  logs  cut  from  the  lands  of  the 
state  without  license  have  been  intermingled  with  logs  cut  from  other  lands, 
so  as  not  to  be  distinguishable,  the  state  is  entitled,  under  the  law  of  Minnesota, 
to  replevy  an  equal  amount  from  the  whole  mass.  The  remedy  afforded  by 
the  law  of  Minnesota  in  such  cases  is  just  in  its  operation  and  less  severe  than 
that  which  the  common  law   would  authorize.^ 

CONGREGATION.— See  the  title  Rkligtous  Societies. 

CONGRESS. — See,  also,  the  titles  Constitutionai.  Law;  Statutes.  See 
note  1. 

CONJUGAL  RIGHTS.— See  the  title  Husband  and  Wife,  and  the  refer- 
ences given. 

CONNECT.— See  note  2. 


result  of  applying  the  doctrine  of  confu- 
sion of  goods  would  be  to  forfeit  the  en- 
tire mixture.  And  it  cannot  be  claimed 
that  the  process  of  rectification  in  leaches 
effects  such  a  transmutation  of  species  as 
to  destroy  the  identity  of  the  liquor.  If, 
after  the  mixture  and  before  the  rectifica- 
tion a  certain  proportion  of  the  spirits  be- 
longs to  the  United  States,  they  will  not 
lose  that  proportion  by  the  spirits  being 
passed  through  the  leaches  for  the  purpose 
of  rectification."  The  Distilled  Spirits,  11 
Wall.   ?,->6,  .368,  369.  20  L.   Ed.   167. 

4.  "It  is  admitted,  the  general  rule  that 
governs  cases  of  intermixture  of  property 
has  many  exceptions.  It  applies  in  no 
case  where  the  goods  intermingled  remain 
capable  of  identification,  nor  where  they 
are  of  the  same  quality  or  value;  as  where 
guineas  are  mingled,  or  grain  of  the  same 
quality.  Nor  does  the  rule  apply  where 
the  intermixture  is  accidental,  or  even  in- 
tentional, if  it  be  not  wrongful.  But  all 
the  authorities  agree,  that  if  a  man  willfully 
and  wrongfully  mixes  his  own  goods  with 
those  of  another  owner,  so  as  to  render 
them  indistinguishable,  he  will  not  be  en- 
titled to  his  proportion,  or  any  part,  of  the 
property.  Certainly  not,  unless  the  goods 
of  both  owners  are  of  the  same  quality  and 
value.  Such  intermixture  is  a  fraud.  And 
so,  if  the  wrong-doer  confounds  his  own 
goods  with  goods  which  he  suspects  may 
belong  to  another,  and  does  this  with  in- 
tent to  mislead  or  deceive  that  other,  and 
embarrass  him  in  obtaining  his  right,  the 
effect  must  be  the  snmp."  The  Idaho.  93 
U.  S.  575,  585,  23  L.   Ed.  978. 

5.  "The  logs  cut  from  the  lands  of  the 
state  without  license,  having  been  inter- 
mingled by  the  plaintiffs  with  logs  cut 
from  otlier  lands,  so  as  not  to  be  distin- 
guishable, the  owner  was  entitled,  undi-r 
the  legislation  of  Minnesota,  and  the  de- 
cisions of  her  courts,  to  replevy  from  the 
v/hole  mass  an  amount  equal  to  those  cut 
by  the  plaintiffs,  and  the  stipulation  of  tke 
parties  provides  that  the  seizure  by  the 
defendant,   so  far   as   the   manner   of  mak- 


ing the  same  is  concerned,  was  as  valid 
and  legal  in  all  respects  as  though  made 
under  and  by  virtue  of  legal  process.  The 
remedy  thus  afforded  by  the  law  of  Min- 
nesota is  eminently  just  in  its  operation, 
and  is  less  severe  than  that  which  the 
common  law  would  authorize."  Schulen- 
berg  z\  Harriman,  21  Wall.  44,  64.  22  L- 
Ed.  551. 

"The  title  to  the  land  remaining  in  the 
state,  the  lumber  cut  upon  the  land  be- 
longed to  the  state.  Whilst  the  timber 
was  standing  it  constituted  a  part  of  the 
realty;  being  severed  from  the  soil  its 
character  was  changed;  it  became  person- 
alty, but  its  title  was  not  affected;  it  con- 
tinued as  previousl}'  the  property  of  the 
owner  of  the  land,  and  could  be  pursued 
wherever  it  was  carried.  All  the  reme- 
dies were  open  to  the  owner  which  the 
law  affords  in  other  cases  of  the  wrong- 
ful removal  or  conversion  of  personal 
property."  Schulenberg  z\  Harriman,  21 
Wall.  44.  64,  22  L.   Ed.   551. 

1.  Congress. — A  joint  resolution  of 
congress  suspended  a  certain  act  "until 
the  further  order  of  congress."  The  court 
said:  "There  is  nothing  in  the  sugges- 
tion of  the  relator  that  the  joint  resolu- 
tion intended  only  a  suspension  of  the 
execution  of  the  act  during  the  existence 
of  the  fortieth  congress,  and  until  that 
congress  should  further  order.  We  do 
not  think  that  such  is  the  proper  construc- 
tion of  the  joint  resolution.  It  suspends 
the  execution  of  the  act  'until  the  further 
order  of  congress,'  that  is.  until  the 
further  order  of  the  legislative  body 
called,  in  §  1,  of  article  1,  of  the  constitu- 
tion, 'a  congress  of  the  United  States,' 
consisting  of  a  senate  and  house  of  repre- 
sentatives, in  which  are  declared  to  be 
vested  all  legislative  powers  granted  by 
the  constitution."  United  States  v.  Stock- 
sin  "-er.   T^O  U.   S.   470.  475,   32   E.   Ed.   785. 

2.  Connect. — By  the  constitution  of  Col- 
orado it  was  provided  that  "every  rail- 
road company  shall  have  the  right  with 
its    road    to    intersect,    connect     with,     or 
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CONNECTING  CARRIERS.— See  the  title  Carriers. 

CONNIVANCE.— See  the  title  Fraud  and  Di-ceit. 

CONQUEST.— See  the  titles  International  Law;  War. 

CONSENT. — As  to  conferring  jurisdiction  by,  see  the  titles  Appeal  and  Er- 
ror, vol.  1,  p.  409;  Jurisdiction.  As  to  reference  to  master  with  consent  of 
parties,  see  the  title  REFERENCE.  As  to  alteration  of  instruments  by  consent,  see 
the  title  Alteration  of  Instkumicxts,  vol.  1,  p.  266. 

CONSENT  JUDGMENTS  AND  DECREES.— See  the  ti-tles  Appeal  and 
Error,  vol.  1,  p.  927;  Judgments  and  Decrees. 

CONSEQUENTIAL  DAMAGES.— See  the  title  Damages. 

CONSERVATORS  OF  THE  PEACE.— See  the  titles  Justices  of  the 
Peace;  Sheriffs  and  Constables.  As  to  police,  see  the  title  Municip.-\l 
Corporations. 

CONSIDERATION.— See  the  titles  Bill-s,  Notes  and  Checks,  ante,  p.  257; 
Bonds,  ante,  p.  382 ;  Contracts  ;  Deeds  ;  Release. 

CONSIGN.— See  note  1. 


cross  any  other  railroad."  Ujion  the 
meaning  of  this  provision,  the  court  said: 
"To  our  minds  it  is  clear  that  the  con- 
stitutional right  in  Colorado  to  connect 
railroad  with  railroad  does  not  itself  im- 
ply the  right  of  connecting  business  with 
business.  The  railroad  companies  are  not 
to  be  connected,  but  their  roads.  A  con- 
nection of  roads  may  make  a  connection 
in  business  convenient  and  desirable,  but 
the  one  does  not  necessarily  carry  with 
it  the  other.  The  language  of  the  consti- 
tution is  that  railroads  may  'intersect, 
connect  with,  or  cross'  each  other.  This 
clearly  applies  to  the  road  as  a  physical 
structure,  not  to  the  corporation  or  its 
business."  Atchison,  etc.,  R.  Co.  v.  Den- 
ver, etc.,  R.  Co.,  110  U.  S.  067,  679,  28  L. 
Ed.    291. 

Counties  through  which  a  certain  rail- 
road company  might  run,  and  every 
county  through  which  any  railroad  might 
run,  with  wliicli  said  road  might  be 
joined,  or  connected,  were  authorized  to 
;iid  in  the  construction  of  the  railroad. 
Where  another  company  was  subse- 
quently chartered  to  build  a  road,  whose 
course  ran  up  to  one  terminus  of  the  road 
of  the  company  previously  chartered,  and 
thence    onwards    completely    through    an- 


other county  adjoining  the  county  in 
which  the  former  road  lay,  and  the  rail- 
road company  first  chartered  undertook 
the  construction  of  the  new  road  from 
the  terminus  above  mentioned  onwards, 
completely  through  the  other  and  ad- 
joining counties;  held,  that  the  authority 
to  construct  the  connecting  road,  and  the 
entering  into  a  contract  for  its  construc- 
tion, formed  a  connection.  Kenicott  v. 
Supervisors,  16  Wall.  452,  21  L.  Ed.  319. 
See,  generally,  the  titles  MUNICIP.AL, 
COUNTY.  STATE  AND  FEDERAL 
AID;    RAILROADS. 

1.  Consign.— In  Sturm  v.  Boker,  150  U. 
S.  312,  326,  37  L.  Ed.  1093,  it  is  said:  "Tha 
terms  and  conditions  under  which  the 
goods  were  delivered  to  him  import  only 
a  consignment.  The  words  consign  and 
consigned  employed  in  the  letters  were 
used  in  their  commercial  sense,  which 
meant  that  the  property  was  committed 
or  entrusted  to  Sturm  for  care  or  sale, 
and  did  not  by  any  express  or  fair  im- 
plication mean  the  sale  by  the  one  01* 
purchase  by  the  other."  See,  also,  the 
titles  CARRIERS,  ante,  p.  556;  F.-\C- 
TORS  \ND  COMMISSION  MER- 
CHANTS;  SALES. 


CONSOLIDATION    OF   ACTIONS. 

CROSS  REFERENCES. 

See  the  titles  Abatement,  Revivai,  and  Survival,  vol.  1,  p.  18;  Actions, 
vol.  1,  p.  96;  Admiralty,  vol.  1,  p.  159;  Appeal  and  Error,  vol.  1,  p.  987;  Dam- 
ages; Equity;  Insurance;  Judgments  and  Decrees;  JtRY;  Public  Lands; 
Replevin. 

As  to  joinder  and  splitting  causes  of  actions,  see  the  title  Actions,  vol.  1,  p. 
111.  As  to  powers  of  referees,  see  the  title  Reference.  As  to  the  consoli- 
dation of  admiralty  cases,  see  the  titles  Admiralty,  vol.  1,  p.  159;  Collision, 
ante.  p.  870. 

Power  to  Consolidate. — It  is  provided  by  statute,  that  where  causes  of  a 
like  nature,  or  relative  to  the  same  question,  are  pending  before  a  court  of  the 
United  States  or  of  a  territory,  the  court  may  consolidate  such  causes  where  it 
appears  reasonable  to  do  so.^ 

Consent  of  Defendants. — The  consent  of  the  defendants  is  not  necessary 
to  the  consolidation  of  actions  brought  by  the  same  plaintiff  against  several  de- 
fendants, where  the  causes  are  of  a  like  nature  or  relative  to  the  same  causes 
of  action.- 

Specific  Instances  of  Consolidation — Replevin  and  Damages. — An  ac- 
tion of  replevin  to  recover  possession  of  cattle,  and  an  action  to  recover  damages 
for  failure  on  the  part  of  the  defendant  to  fulfill  a  contract  of  agistment  with 
regard  to  the  same  cattle,  may  be  consolidated.^ 

1.    Fed.  Stat.  anno.  vol.  4.  p.  587,  §  981;  lay   and   expense   will   be   thereby  avoided. 

Rev.    St.,    §   921;      The    "North    Star,"    106  Den   v.    Kimble,    4    Halst.    (9    N.   J.    Law) 

U     S     17     27.    27    L.    Ed.    91;      Insurance  33.5;      Worley     v.     Glentworth,      5    Halst. 

Companies  i'."  Boykin,   12  Wall.  433,  20  L.  (10   N.   J.    Law)    241;    Witherlee   v.    Ocean 

Ed.  442-  Mutual  Life  Ins.  Co.  v.  Hillmon,  Ins.   Co..  24   Pick.  67;  Wiede  v.  Insurance 

145    U.  'S.    285,    36    L.    Ed.    707;      Teal    v.  Cos.,   3    Chicago    Legal    News,    353;     An- 

Bilby,   123   U.    S.   572,   573,   31    L.    Ed.   263.  drews  t'._  Spear,  4  Dillon    470;  Keep  v.  In- 

"The    order    of    the    circuit    court    that  dianapolis    &    St.    Louis    Railroad,    3    Mc- 

the     three     actions     be     consolidated     for  Crary      302;     1     Thompson     on    Trials,    § 

trial    because   they   appeared   to   the   court  210.     The   learning  and   research   of   coun- 

to   be    of    like   nature   and    relative    to    the  sel    have    produced    no    instance    in    this 

same     question,    because    it    would    avoid  country,  in  which   such  an  order,  made  in 

unnecessary    cost   and   delay,    and   becau-e  the    exercise    of    the    discretionary    power 

it    was    reasonable    to    do    so,    was    within  of   the   court,   unrestricted   by  statute,   has 

the  discretionary  power  of  the  court,  un-  been    set    aside    on    bill    of   exceptions    or 

der  §  921  of  the  Revised  Statutes,  which  writ   of   error."      Mutual    Life    Ins.    Co.   v. 

provides,    in    substantial    accordance    with  Hillmon,  145  U.  S.  285,  293,  36  L.  Ed.  707. 

the  act  of  July  22.  1813,  c.  14,  §  3  (3  Stai.  2.    Consent    unnecessary. — Mutual    Life 

21),  that  'when  causes  of  a  like  nature  or  Ins.   Co.  v.   Hillmon,   145   U.   S.   285,  36   L. 

relative    to    the    same    question    are    pend-  Ed.  707. 

ino-  before   a   court   of  the   United   States,  3.      Replevin     and     damages. — Teal     v. 

or°of  any  Territory,  the  court  may  make  Bilby,  123  U.  S.  572,  573,  31  L.  Ed.  263. 

such    orders     and    rules     concerning    pro-  Separate    actions    were    brought    by    the 

ceedino's   therein    as    may   be    conformable  same  plaintiff  against  the  same  defendant 

to   the   usages   of   courts   for   avoiding   un-  in   the   circuit   court   of   the   United    States 

necessary   costs   or   delay   in   the   adminis-  for  the  Western  District  of  Missouri.  The 

tration    of    justice,    and    may    consolidate  first    was    an     action    of    replevin,    under 

said    causes    when    it    appears    reasonable  which   the   plaintiffs   sought   possession   of 

to  do  so.'"     Mutual  Life  Ins.  Co.  v.  Hill-  1232    head    of   cattle,   and   the    second   was 

mon     145    U.    S.    285,    292,   36    L.    Ed.    707.  an  action  to  recover  damages  for  a  failure 

"Where  the  English  consolidation  rule  on  the  part  of  defendant  to  fulfill  a  con- 
has  not  been  adopted,  the  American  tract  of  agistment  with  regard  to  the 
courts,  state  and  federal,  have  exercised  same  cattle.  "As  the  rights  of  the  parties 
the  authority  of  ordering  several  actions  depended  upon  the  same  contract,  and  as 
by  one  plaintiff  against  different  defend-  the  testimony  in  each  case  was  pertinent 
ants  to  be  tried  together,  whenever  the  in  the  other,  the  court  very  properly  or- 
defense  is   the   same,  and   unnecessary  de-  dered     their     consolidation    and     trial    to- 
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To  Recover  Insurance — Life  Insurance. — Where  several  insurance  com- 
panies separately  insured  the  hfe  of  the  same  person,  and  the  defenses  of  each 
company  to  an  action  to  recover  the  insurance  were  the  same,  the  court  had  the 
power  to  consohdate  the  actions  which  were  brought  against  the  companies 
and  have  them  tried  as  one  case.^ 

Fire  Insurance. — And  where  a  poHcy  of  fire  insurance  is  signed  by  four  dif- 
ferent companies,  each  of  whom  agreed  to  become  Hable  for  a  certain  portion  of 
the  loss,  the  actions  against  them  to  recover  the  amount  of  the  insurance  may 
be  consolidated  with  their  consent  even  though  the  declaration  charges  the  sep- 
arate  promises   and    prays    for    separate   judgments.-^ 

Legal  and  Equitable  Causes. — Where  separate  causes  of  action  are  pending 
between  the  same  parties,  some  of  which  are  actions  at  law,  the  others  being  suits 
in  equity,  the  legal  and  equitable  causes  cannot  be  consolidated  and  the  rights  of 
the  parties  determined  in  one  action.^ 

Admiralty  Causes. — As  to  the  consolidation  of  causes  pending  in  a  court 
of  admiralty,  see  the  titles  Admiralty,  vol.  1,  p.  159;  Collisiox.  ante,  p.  870. 

Effect    of   Consolidation — Does   Not    Limit    Number   of   Challenges. 

Where  separate  causes  of  action  against  several  defendants  are  consolidated 
under  the  provision  of  §  921  of  the  Revised  Statutes  of  the  United  States,  the 
defendants  will  not  be  denied  their  several  challenges  by  reason  of  such  con- 
solidation and  they  will  still  be  entitled  to  three  peremptory  challenges  under 
the  provisions  of  §  819  of  the  Revised  Statutes  of  the  United  States.'^ 


gcther    before    the    same    jury."      Teal    v. 
Bilby,  123  U.  S.  572,  573,  31  L.  Ed.  263. 

4.  Life  insurance. — Mutual  Life  Tns.  Co. 
V.  Hillmon,  145  U.  S.  285,  36  L.  Ed.  707. 
See,  also,   the  title    INSURANCE. 

"The  consolidation  rule,  introduced  in 
England  by  Lord  Mansfield,  to  avoid 
the  expense  and  delay  attending  the  trial 
of  a  multiplicity  of  actions  upon  the 
same  question  arising  under  different  pol- 
icies of  insurance,  enabled  the  several  in- 
surers to  have  proceedings  stayed  in  all 
actions  except  one.  upon  undertaking  to 
be  bound  by  the  verdict  in  that  one,  to 
admit  all  facts  not  meant  to  be  seriously 
disputed,  and  not  to  file  a  bill  in  equity 
or  bring  a  writ  of  error;  and  was  con- 
sidered as  a  favor  to  the  defendants;  and 
insurers  under  different  policies  could  not 
obtain  such  a  rule  without  the  plaintiff's 
consent."  Mutual  Life  Ins.  Co.  v.  Hill- 
mon,   145    IT.    S.    2S.5.    292,    36    L.    Ed.    707. 

5.  Fire  insurance. — Insurance  Compa- 
nies V.  Boykin,  12  Wall.  433,  20  L  Ed.  442. 
See,  also,   the   title   INSURANCE. 

A  policy  for  $10,000  was  signed  by  four 
companies,  each  of  whom  agreed  to  be- 
come liable  for  one-fourth  of  the  loss  to 
that  extent.  It  was  held,  that  an  action 
could  be  brought  against  them  all  by 
their  consent,  the  declaration  charging 
the  separate  promises  and  praying  for 
separate  judgment.  Insurance  Compa- 
nies V.   Boykin,  12  Wall.  433,  20  L.  Ed.   442. 

6.  Legal  and  equitable  causes. — Hurt 
V.  Hollingsworth,  TOO  U.  S.  100,  25  L.  Ed. 
569;  Cherokee  Nation  v.  Southern  Kan- 
sas   R.   Co.,   135   U.    S.   641.   34   L.    Ed.    295. 

In  the  courts  of  the  United  States,  the 
union  of  equitable  and  legal  causes  of  ac- 
tion in  one  suit  is  forbidden  by  the  sec- 
ond   section    of    the    Process    Act    of    May 


8,  1792  (1  Stat.  276),  which  is  substan- 
tially re-enacted  in  §  913.  Rev.  Stat.  So- 
held,  in  a  case  removed,  under  the  act 
of  congress,  to  the  circuit  court  from  a 
court  of  Texas,  where  such  a  union  is. 
by  the  laws  of  that  state,  allowed.  Hurt 
V.  Hollingsworth.  100  U.  S.  100,  25  L- 
Ed.  569. 

"In  the  federal  courts  such  a  blending  of 
equitable  and  legal  causes  of  action  in 
one  suit  is  not  permissible  under  the 
Process  Act  of  1792,  substantially  re-en- 
acted in  the  Revised  Statutes,  which  de- 
clares that  in  suits  in  equity,  in  the  cir- 
cuit and  district  courts  of  the  United 
States,  the  forms  and  modes  of  proceed- 
ing shall  be  according  to  the  principles, 
rules,  and  usages  which  belong  to  courts 
of  equity.  1  Stat.  276.  §  2;  Rev.  Stat.,  § 
013.  This  recjuircment  has  always  been 
held  obligatory  upon  parties  and  the 
court  whenever  the  question  has  been 
raised.  Thompson  v.  Railroad  Companies, 
6  Wall.  ^34,  18  L.  Ed.  765.  A  party  who 
claims  a  legal  title  must,  therefore,  pro- 
ceed at  law;  and  a  party  whose 
title  or  claim  is  an  equitable  one 
must  follow  the  forms  and  rules  of 
equity  proceedings  as  prescribed  by 
this  court  under  the  authority  of  the  act 
of  Aug.  23.  1842.  5  Stat.  518,  §  6.  The 
case  of  Hornbuckle  v.  Toombs,  IS  Wall. 
648.  21  L.  Ed.  966,  does  not  conflict  with 
this  view;  it  only  decides  that  the  Proc- 
ess .\ct  of  1792  does  not  extend  to  pro- 
ceedings in  the  courts  of  the  several  Ter- 
ritories, which  may  be  regulated  by  their 
respective  legislatures."  Hurt  v.  Hol- 
lingsworth. 100  U.  S.  100,  103,  25  L.  Ed. 
569. 

7.  Challenge  of  jurors. — Mutual  Life 
Ins.   Co.  V.    Hillmon.   145  U.   S.  285,  36   L- 
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Verdict. — Where  actions  are  consolidated,  it  is  proper  that  the  verdict  be  for 
the  amount  of  damages  in  one  sum.^ 

Judgment. — Where  actions  against  several  defendants  are  consolidated,  a 
separate  judgment  should  be  rendered  against  each  defendant  for  the  amount 
of  his  liability,  and  it  is  wrong  to  render  a  joint  judgment  against  all  the  de- 
fendants for  the  entire  sum.^ 

Consolidation  of  Cases  Relating  to  Public  Lands. — Where  a  number  of 
parties  have  filed  petitions  all  claiming  title  to  the  same  piece  of  land,  which 
cases  can  all  be  decided  at  one  hearing,  it  is  the  duty  of  the  commissioner  to  con- 
solidate  the   cases. ^"^ 


CONSOLIDATION   OF    CORPORATIONS.— See   the   titles    Corporations; 

Railroads. 

CONSORTSHIP.— See  the  tides  Admiralty,  vol.  1,  p.  139;  Salvage;. 


Ed.  707.  See,  generally,  the  title  JURY. 
Several  insurance  companies  had  in- 
sured the  life  of  the  same  person  and  an 
action  was  begun  against  each  company 
to  recover  the  amount  of  each  policy. 
The  defenses  of  each  company  were  prac- 
tically identical  and  the  actions  were  con- 
solidated by  order  of  the  court.  At  the 
trial  of  the  cause  each  defendant  claimed 
the  right  to  challenge  peremptorily  three 
jurors,  but  the  trial  court  ruled  that  the 
cases  having  been  consolidated,  the  de- 
fendants as  a  whole  were  entitled  to  but 
three  peremptory  challenges  only.  it 
was  held  that  this  was  error.  The  su- 
preme court  holding  that  defendants  in 
different  actions  could  not  be  deprived  of 
their  separate  challenges  by  order  of  the 
court  made  for  the  prompt  and  conven- 
ient administration  of  justice  that  the 
three  cases  should  be  tried  together.  Mu- 
tual Life  Ins.  Co.  v.  Hillmon,  145  U.  S. 
285,   36    L.    Ed.   707. 

8.  Insurance  Companies  v.  Boykin,  12 
Wall.  433,  20  L-  Ed.  442.  See.  generally, 
the  title  VERDICT. 

A  policy  for  $10,000  was  signed  by  four 
companies,  each  of  whom  agreed  to  be- 
come liable  for  one-fourth  of  the  loss  to 
that  extent.  It  was  held,  that  a  verdict 
finding  that  the  defendants  did  assume 
in  manner  and  form  as  in  the  declara- 
tion alleged,  and  assessing  the  whole 
damages  at  $10,000,  was  a  good  verdict 
in  such  action.  Insurance  Companies  v. 
Boykin,  12  Wall.  433,  20  L.  Ed.  442. 

9.  Insurance  Companies  v.  Boykin,  12 
Wall.   433,  20  L.   Ed.  442. 

A  policy  for  $10,000  was  signed  by  four 
companies,  each  of  whom  agreed  to  be- 
come liable  for  one-fourth  of  the  loss   to 


that  extent.  It  was  held,  that  the  judg- 
ment rendered  in  such  verdict  should 
have  been  against  each  defendant  for  one- 
fourth  of  the  damages,  and  against  them 
jointly  for  the  costs,  and  that  a  joint 
judgment  against  them  all  on  the  whole 
sum  was  erroneous  and  should  be  re- 
versed. Insurance  Companies  v.  Boykin, 
12  Wall.  433,  20  L.  Ed.  442.  See,  also,  the 
title  JUDGMENTS  AND  DECREES. 

10.  Consolidation  of  public  land  cases. 
— United  States  v.  Grimes,  2  Black  610. 
17  L.   Ed.  352. 

Where  the  original  Mexican  grantee 
filed  his  petition  for  a  confirmation  of 
the  title,  and  several  of  his  assignees 
petitioned  also  for  the  confirmation  of 
the  parts  conveyed  to  them,  the  commis- 
sioners should  have  consolidated  all  the 
cases.  United  States  v.  Grimes.  2  Black 
610,   611,    17   L.    Ed.   352. 

"Where  there  are  divers  vendees  under 
one  original  title,  and  the  Mexican  gran- 
tee has  filed  his  petition  before  the  com- 
missioners for  a  confirmation  of  hi-s  title, 
and  there  are  others,  his  assignees  who 
have  petitioned  also,  the  commissioners 
should  have  consolidated  all  the  cases. 
The  law  does  not  require  them  to  locate 
the  boundaries  of  the  several  grantees 
or  settle  any  disputes  between  them,  or 
to  give  a  thousand  different  patents  to 
every  several  claimant  of  a  town  lot.  It 
is  their  dutv  to  establish  the  boundary  as 
well  as  validity  of  the  Mexican  grant  as 
between  him  and  the  government,  and 
not  to  arbitrate  the  disputes  of  the  sev- 
eral assignees."  United  States  v.  Grimes, 
2  Black  >i10.  612,  17  L.  Ed.  352.  See  the 
title  PUBLIC  LANDS. 


CONSPIRACY. 

BY  ROBERT  D.   MAXWElvL. 

I.   Definition   of  Conspiracy,    1100. 
III.   Conspiracy  as  a  Crime,    1100. 

A.  Elements  of  Offense,   1100. 

1.  Combination  of  Minds  in  Unlawful  Purpose,   1100. 

2.  Overt  Acts,   1100. 

3.  Intent,  1101. 

B.  Indictable   Conspiracies,    1101. 

1.  Conspiracies  against  Civil  Rights,   1101. 

2.  Conspiracies  to  Commit  Offenses  against  the  United  States,  1101. 

a.  At  Common  Law,  1101. 

b.  By   Statute,    1101. 

c.  Particular   Offenses,    1101. 

3.  Conspiracies  to  Defraud,   1102. 

4.  Conspiracies  to  Restrain  Trade  or  Commerce,   1102. 

5.  Conspiracies  to  Injure  One  in  His  Reputation,   Business  or   Pro- 

fession,  1102. 

6.  Conspiracies  to  Convey  or  Settle  on  Land  in  Pennsylvania,   1102. 

C.  Responsibility  of  Conspirator  for  Acts  of  Coconspirator,   1102. 

D.  Jurisdiction  and   Venue,   1103. 

1.  jurisdiction,    1103. 

2.  Venue,   1103. 

E.  The  Indictment,    1103. 

1.  Necessary   Allegations,    1103. 

a.  In   General,    1103. 

b.  Guilty  Knowledge  or  Intent,   1103. 

(1)  In  General,   1103. 

(2)  Use  of   Word   "Feloniously,"    1104. 

c.  Purpose    and    Means   of   Accomplishing,    1104. 

d.  Overt   Acts,    1104. 

■    e.  Particular    Conspiracies    Considered,    1104. 

2.  Requisites  and   Sufficiency,    1105. 

a.  In  General,   1105. 

b.  Following  Language  of  the  Statute,   1106. 

3.  Joinder  of  Indictments,   1107. 

F.  Statute  of   Limitations.    1107. 

G.  Right  to  Trial  by  Jury,  1107. 
H.  Punishment,    1107. 

III.  Conspiracy  as  a  Civil  Injury,   1107. 

A.  Right  to   Maintain   Action,    1107. 

B.  Conspiracy  to   Defraud   Creditors,    1108. 

C.  Who  Liable,   1108. 

D.  Questions  of  Law  and  Fact,  1109. 

E.  Jurisdiction,    1100. 

F.  Judgments  and  Decrees,   1109. 

IV.  Evidence,   1109. 

A.  Acts  and  Declarations  of  One  as  Evidence  against  the  Others,  1109. 

B.  Documentary   Evidence,    1110. 

CROSS  REFERENCES. 

See  the  titles  Accomplices  and  Accessories,  vol.  1,  p.  63;  Crimixal  Law; 
Fraud  and  Deceit;  Homicide;  Strikes. 

(1099) 


1100 


CONSPIRACY. 


As  to  admissibility  of  evidence  to  show  a  conspiracy  in  bankruptcy,  see  the 
title  Bankruptcy,  vol.  2,  p.  792.  As  to  a  conspiracy  to  substitute  a  dead  body 
to  obtain  insurance  tliereon,  see  the  title  Insurance. 

I.  Definition  of  Conspiracy. 

A  conspiracy  is  a  combination  of  two  or  more  persons,  by  concerted  action, 
to  accomplish  a  criminal  or  unlawful  purpose,  or  some  purpose  not  in  itself 
criminal  or  unlawful,  by  criminal  or  unlawful  means. ^ 

II.  Conspiracy  as  a  Crime. 

A.  Elements  of  Offense — 1.  Combination  of  Minds  in  Unlawful  Pur- 
pose.— The  combination  of  minds  in  an  unlawful  purpose  is  the  foundation  of 
the  offense  of  conspiracy. - 

2.  Overt  Acts. — At  common  law  an  overt  act  was  not  necessary  to  complete 
the  crime  of  conspiracy,^  but  by  statute  to  complete  the  offense  some  overt  act 
to  effect  the  object  of  the  conspiracy  is  needed.^  The  provision  of  the  statute 
that  there  must  be  an  act  done  to  effect  the  object  of  the  conspiracy,  merely  af- 
fords a  locus  poenitentiae.  so  that  before  the  act  is  done  either  one  or  all  of  the 
parties  may  abandon  their  design,  and  thus  avoid  the  penalty  prescribed  by  the 


1.  Definition  of  conspiracy. — Pettibone 
V.  United  States,  148  U.  S.  197,  203,  37  L. 
Ed.   419. 

An  agreement  to  efifect  an  injury  or 
wrong  to  another  by  two  or  more  persons 
constitutes  an  ofifense,  because  the  wrong 
to  be  effected  by  a  combination  assumes 
a  formidable  character.  Callan  v.  Wilson, 
127  U.  S.  540,  556,  32  L.  Ed.  223. 

Conspiracy  at  common  law. — "Tomlin 
says  that  'the  word  conspiracy  was  for- 
merly used  almost  exclusively  for  an  agree- 
ment of  two  or  more  persons  falsel}^ 
to  indict  one,  or  to  procure  him  to  be 
indicted,  of  felony,'  but  that  'now  it  is 
no  less  commonly  used  for  the  unlawful 
combinations  of  journeymen  to  raise  their 
wages,  or  to  refuse  working,  except  on 
certain  stipulated  conditions.'  Toml. 
Law  Diet.,  title,  conspiracy.  See.  also. 
Commonwealth  v.  Carlisle,  Brightly 
(Penn.)  40;  3  Whart.  Crim.  Law,  §  1337, 
et  seq.,  8th  Ed.;  2  Archibald's  Cr.  Pr.  & 
PI.  (Pomeroy's  Ed.)  1830.  note.  These 
authorities  are  sufficient  to  show  the  na- 
ture of  the  crime  of  conspiracy  at  com- 
mon law."  Callan  v.  Wilson,  127  U.  S. 
540,   556,   32    L.    Ed.   223. 

"By  the  statute  something  more  than 
the  common-law  definition  of  a  conspir- 
acy is  necessary  to  complete  the  offense, 
to  wit.  some  act  done  to  effect  the  ob- 
ject of  the  conspiracy."  United  States  v. 
Hirsch,   ino  U.   S.   33,  34.   25   L.   Ed.   539. 

2.  Combination  of  minds  in  unlawful 
purpose. — United  States  7'.  Hirsch,  TOO  U. 
S.    33.    34,    25    L.    Ed.    530. 

3.  No  overt  act  necessary  at  common 
law.— United  States  v.  Hirsch,  100  U.  S. 
33,  34,  25  L.  Ed.  539;  Bannon  ?•.  United 
States,  156  U.  S.  464,  468,  39  L.  Ed.  494; 
Hyde  v.  Shine,  199  U.  S.  62,  76.  50  L. 
Ed.  90. 

4.  By  statute  overt  act  is  necessary. — 
Section  5440,  Revised  vStatutes.  United 
States   V.    Britton.    108   U.    S.    199,   204,    27 


L.  Ed.  698;  Pettibone  v.  United  States, 
148  U.  S.  197.  202,  37  L.  Ed.  419;  Dealy 
V.  United  States,  152  U.  S.  539,  38  L.  Ed. 
545;  Bannon  v.  United  States,  156  U.  S. 
464,  39  L.  Ed.  494;  Hvde  v.  Shine,  199- 
U.  S.  62,  76,  50  L.  Ed.  90;  Dimond  v. 
Shine,   199   U.   S.   88,   50    L.    Ed.   99. 

An  overt  act  is  necessary  under  Rev. 
Stat.,  §  5440,  to  complete  the  offense.  The 
language  of  the  section  is:  "If  two  or 
more  persons  conspire  either  to  commit 
any  offense  against  the  United  States, 
or  to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or 
more  of  such  parties  do  any  act  to  effect 
the  object  of  the  conspiracy,  all  the  par- 
ties to  such  conspiracy  shall  be  liable," 
etc.  Hyde  v.  Shine,  199  U.  S.  62,  76,  50 
L.  Ed.  90:  Dimond  v.  Shine,  199  U.  S. 
88,   50  L-   Ed.   99. 

The  confederacy'  to  commit  the  offense 
is  the  gist  of  the  criminality  under  § 
5440,  although  to  complete  it  some  act 
to  effect  the  object  of  the  conspiracy  is 
needed.  United  States  r.  Hirsch.  100  U. 
S.  33,  25  L.  Ed.  539;  Pettibone  v.  United 
States,   148   U.    S.   197,   202.   37   L.    Ed.    41;). 

Case  within  meaning  of  statute. — Upon 
an  indictment  under  Revised  Statutes,  § 
5440,  for  conspiracy  to  carry  on  a  lottery, 
procuring  the  carrying  of  slips,  contain- 
ing the  result  of  the  drawing,  but  no 
names,  was  charged  as  the  overt  act  to- 
ward the  accomplisliment  of  the  conspir- 
acy. Held,  that  the  carrying  of  such 
slips  was  not  within  the  meaning  of  the 
act  of  March  2,  1895,  ch.  191,  for  the 
suppression  of  lottery  traffic,  a  carrying 
of  instruments  purporting  to  be  or  rep- 
resenting a  ticket  or  interest  in  a  lottery, 
as  the  lottery  had  already  been  drawn, 
and  the  papers  carried  were  not  depend- 
ent upon  the  event  of  any  lottery  and  as 
the  language  used  in  the  statute  looks  to 
the  future.     France  v.  United   States,  164 
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statute.^  But  an  overt  act  need  not  be  proved  against  all  the  members  of  the 
conspiracy.*' 

3.  Intext. — See  post.  "The  Indictment,"  II,   E. 

B.  Indictable  Conspiracies — 1.  Conspiracies  ag.m.vst  Civil  Rights. — 
See  the  title  Civil  Rights,  ante,  p.  814. 

2.  Conspiracies  to  Commit  Offenses  against  United  State.s — a.  At 
Common  Lazv. — A  conspiracy  to  commit  any  offense  against  the  United  States 
was  not  a   felony  at  common   law.'^ 

b.  By  Statute. — But  it  is  made  a  crime  by  statute^  for  two  or  more  per- 
sons to  conspire  either  to  commit  any  ofifense  against  the  United  States  or  to 
defraud  the  United  States  in  any  manner  or  for  any  purpose  and  for  one  or  more 
of   such   parties  to  do  any  act  to  effect   the  object  of   the  conspiracy.^ 

c.  Particular  Offenses. — For  example,  among  the  conspiracies  against  the 
United  States  that  are  indictable  may  be  mentioned  conspiracies  to  overthrow 
the    federal   government, ^"^    conspiracies   to    defraud    the    governmeiU^^     out    of 


U.   S.  676.  41   L.   Ed.   595.     See,   generally, 
the   title   LOTTERIES. 

5.  Right  to  abandon  conspiracy. — United 
States  c'.  Britton,  108  U.  S.  199,  204,  27 
L.  Ed.  698;  Bannon  v.  United  States, 
156  U.  S.  464,  469,  39  L.  Ed.  494;  Hyde 
V.  Shine,  199  U.  S.  62,  76.  50  L.  Ed.  90; 
Dealy  v.  United  States,  152  U.  S.  539.  38 
L.  Ed.  545. 

"It  was  said  by  Mr.  Justice  Woods,  in 
United  States  v.  Britton,  108  U.  S.  199, 
204,  27  L.  Ed.  698,  that  'the  provision 
of  the  statute,  that  there  must  be  an  act 
done  to  effect  the  object  of  the  conspir- 
acy, merely  affords  a  locus  poenitentiae, 
so  that  before  the  act  done  either  one  or 
all  the  parties  may  abandon  their  design, 
and  thus  avoid  the  penalty  prescribed  by 
the  statute.'  If  such  were  not  the  law, 
indictments  for  conspiracy  would  stand 
upon  a  different  footing  from  any  others, 
as  it  is  a  general  principal  that  a  party 
cannot  be  punished  for  an  evil  design, 
unless  he  has  taken  some  steps  toward 
carrying  it  out."  Bannnn  v.  United 
States,  156  U.  S.  464,  469.  39  L.  Ed.  494. 
Hvde  f.  Shine,  199  U.  S.  62,  76,  50  L. 
Ed.   90. 

6.  Proof  of  overt  act. — An  overt  act 
need  nr)t  be  proven  against  every  member 
of  the  conspiracy,  or  a  distinct  act  con- 
necting him  with  the  combination  to  be 
alleged,  because  it  would  not  only  be  an 
innovation  upon  established  principle^, 
but  would  render  most  prosecutions  for 
the  offense  nugatory.  Bannon  t'.  United 
States.    ].■)(;    I'.    S.    464.    469.   .19    L.    Ed.    494. 

7.  Status  of  conspiracies  against  United 
States  at  common  law. —  Bannon  :•.  United 
States,  156  U.  S.  464,  466,  39  L.  Ed.  494. 
See    the  title  COIMMOX  L.WV,  ante,  p.  958. 

8.  Conspiracies  against  United  States 
a  crime  by  statute. — Section  5440,  Rev. 
Stat,  amended  by  act  of  May  17,  1879.  ch. 
8.  21  Stat.  4.  See.  also,  the  title  CIVIL 
RIGHTS,  ante,  p.  814. 

Overt  act  under  §  5440. — See  ante,  "Ov- 
ert Acts,"  IT,  A.  2. 

9.  Provisions  of  statute. — United  States 
V.  Hirsch,  100  U.  S.  r!3,  36,  25  L.  Ed.  539; 
United    States    v.    Britton,    108    U.    S.    199. 


27  L.  Ed.  60S:  Bannon  v.  United  State.s, 
156  U.  S.  4(i4.  39  L.  Ed.  494;  France  t. 
United  States.  164  U.  S.  676,  41  L.  Ed. 
595;  Hyde  v.  Shine,  199  U.  S.  62,  50  L. 
Ed.  90;  Dimond  v.  Shine,  199  U.  S.  88, 
50  L.    Ed.  99. 

As  arising  under  revenue  law. — Look 
ing  to  §  5440,  which  makes  no  mention  of 
revenue  whatever,  but  enacts  in  the  most 
general  terms  a  Ktw  against  conspiracies, 
an  offense  punishable  under  that  section 
alone  is  not  a  crime  arising  under  the  rev- 
enue laws,  though  the  overt  act  neces- 
sary to  be  alleged  may  be  one  affecting 
the  revenue  of  the  United  States.  United 
States  7:  Hirsch,  100  U.  S.  33,  36.  25  L. 
Ed.  539.  See,  generallv.  the  titles  LIMI- 
TATTOX  OF  \CTfOXS  AXD  AD- 
VERSE POSSESSION  ;  REVEXUE 
LAWS. 

10  Conspiracies  to  overthrow  the  fed- 
eral government. — It  is  a  criminal  offense 
against  the  United  States  for  two  or  more 
persons  in  any  state  or  territory  to  con- 
spire to  overthrow,  put  down,  or  to  destroy 
by  force  the  government  of  the  L'nitcd 
States,  or  to  levy  war  against  them,  or  to 
oppose  by  force  the  authority  thereof;  or 
by  force  to  prevent,  hinder,  or  delay  the 
execution  of  any  law  of  the  United  States; 
or  by  force  to  seize,  take,  or  possess  any 
property  of  the  United  States  contrary  to 
the  authority  thereof.  Section  5336,  Rev. 
Stat.  Baldwin  ?'.  Franks,  120  U.  S.  678, 
.684.  .10   L.  Ffl.   766. 

Construction  of  §  5336,  Revised  Stat- 
utes.— To  constitute  an  ofTense  under  the 
first  clause  of  §  5336,  Rev.  Stat.,  the  au- 
thority of  the  government  must  be  op- 
posed; that  is  to  say,  force  must  be 
brought  to  resist  some  positive  assertion 
of  authority  by  the  government.  A  mere 
violation  of  law  is  not  enough;  there 
must  be  an  attempt  to  prevent  the  actual 
exercise  of  authoritv.  Baldwin  z\  Franks. 
120  U.   S.  67S,  r,93.   30  L.   Ed.   766. 

11.  A  conspiracy  to  defraud  the  govern- 
ment is  always  punishable  l)y  the  general 
law  against  all  conspiracies.  United 
States  V.  Hirsch,  100  U.  S.  33,  35,  25  h- 
Ed.    539. 
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land/-  and  conspiracies  to  obstruct  the  administration  of  justice. '^  But  the.- 
procuring  by  two  or  more  of  a  declaration  of  a  dividend  by  a  national  bond  at 
a  time  wiien  there  are  no  net  protits  to  pay  it,  is  not  a  conspiracy  to  commit 
an  offense  against  the  United  States. ^^ 

3.  Conspiracies  to  Defraud. — A  conspiracy  to  defraud  was  an  offense 
at  common  law.^^ 

4.  Conspiracies  to  Restrain  Trade  or  Commerce. — Every  conspiracy  in.. 
restraint  of  trade  or  commerce  among  the  states,  or  with  foreign  nations,  is  by 
statute  declared  illegal,  and  every  person  who  shall  engage  in  any  such  combina- 
tion or  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor.^** 

5.  Conspiracies  to  Injure  One  in  His  Reputation,  Business  or  Pro- 
fession.— It  has  in  some  instances  been  made  by  statute  an  indictable  offense 
for  persons  to  combine  for  the  purpose  of  willfully  or  maliciously  injuring  an- 
other in  his  reputation,  trade,  busmess  or  profession.  Such  an  act  is  not  ia 
conflict  with  the  fourteenth  amendment.^" 

6.  Conspiracies  to  Convey  or  Settle  on  Land  in  Pennsylvania. — An 
early  Pennsylvania  statute  provided  that  it  shall  be  unlawful  for  persons  to  com- 
bine or  conspire  for  the  purpose  of  conveying,  possessing  or  settling  on  any  lands,, 
within  the  limits  of  certain  named  counties  in  Pennsylvania,  or  for  the  purpose 
of  laying  out  townships  by  persons  not  appointed  or  acknowledged  by  the  laws 
of  that  commonwealth.     This  act  was  held  constitutional.^^ 

C.  Responsibility  of  Conspirator  for  Acts  of  Coconspirator. — In  a 
conspiracy  every  act  of  one  of  the  conspirators  in  furtherance  of  the  common 
design  is  in  contemplation  of  law  the  act  of  all.^^  But  the  gist  of  the  offense  be- 
ing  the   unlawful    combination,    such    combination    must    be    proven    against   all 


12.  Conspiracy  to  defraud  United  States 
out  of  land. — An  indictment  is  sufficient 
which  charges  a  completed  conspiracy  to 
defraud  the  United  States  out  of  land,  by 
exchanging  land  obtained  through  ficti- 
tious persons  from  the  state,  for  land  of 
the  United  States,  though  the  United 
States  received  full  compeiisation  for  the 
land.  Hyde  v.  Shine.  199  U.  S.  62,  50  L. 
Ed.  90;  Dimond  v.  Shine,  199  U.  S.  88,  50 
L.  Ed.  99. 

13.  A  conspiracy  to  obstruct  the  admin- 
istration cf  justice  in  a  federal  court  can- 
not be  punished,  if  the  conspirators  had 
no  notice  that  justice  was  being  adminis- 
tered in  such  court,  or  where  the  only  in- 
tent was  to  commit  a  crime  against  a 
state.  Pettibone  v.  United  States.  148  U. 
S.  197,  87  L.  Ed.  419.  See  the  title  OB- 
STRUCTING JUSTICE. 

14.  Declaration  of  dividend  by  national 
bank.— Ur-^ed  States  v.  Britten.  lOS  U.  S. 
199,  27  L.  Ed.   698. 

15.  Conspiracy  to  defraud  a  common- 
law  offense. — Howard  v.  Fleming,  191  U. 
S.   126,  13.).  4S  L.   Ed.  121. 

In  North  Carolina  no  statute  defines  or 
punishes  a  consoiracy  to  defraud,  but  the 
supreme  court  held  that  it  was  a  com- 
mon-law offense,  and  as  such  cognizable 
in  the  courts  of  the  state.  In  othor 
words,  the  supreme  court  decided  that  a 
conspiracy  to  defraud  was  a  crime  pun- 
ishable under  the  laws  of  the  state,  and 
that  the  indictment  sufficiently  charged 
the  offense.  Howard  v.  Fleming,  191  U. 
S.  126,  IS.T.  48  L.  Ed.  121. 

To     defraud     the     United     States. — See 


ante,    "Conspiracy     to     Commit    Offenses. 
against  United  States,"  II,  B,  2. 

16.  To  restrain  trade  or  commerce. — 
Anti-Trust  Act  of  July  2,  1890,  26  Stat. 
209;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197.  318.  48  L.  Ed.  679. 
See.  also,  the  titles  INTERSTATE  AND- 
FOREIGN  COMMERCE:  MONOPO- 
LIES AND  CORPORATE  TRUSTS  ;. 
RESTRAINT  OF  TRADE. 

17.  The  liability  to  conspire  to  inflict 
malicious  mischief  upon  one's  business  or 
reputation  is  not  a  right  that  is  protected' 
b}'  the  fourteenth  amendment  of  the  con- 
stitution. Aikens  v.  Wisconsin,  195  U.  S. 
194.  49   L.   Ed.  154. 

Thus  §  4466a,  Wisconsin  statute  of  1898 
imposing  imprisonment  or  fine  on  "any 
two  or  more  persons  who  shall  combine 
*  *  *  for  the  purpose  of  willfully  or 
maliciously  injuring  another  in  his  repu- 
tation, trade,  business  or  profession  by 
any  means  whatever."  etc.,  has  been  held 
constitutional.  Aikens  v.  Wisconsin,  195 
U.   S.   194,  201,  49  L.   Ed.   154. 

18.  Constitutionality  of  act. — Common- 
wealth V.  Franklin.  4  Dall.  255.  1  L.  Ed. 
823.     See  the  title   PUBLIC  LANDS. 

19.  Act  of  one  as  act  of  all. — United 
StateV  V.  Gooding.  12  Wheat.  460.  469.  6 
L.  Ed.  693;  Lincoln  v.  Claflin,  7  Wall. 
132,  138.  19  L.  Ed.  106;  Nudd  v.  Burrows, 
91  U.  S.  426.  438.  23  L.  Ed.  286;  Logan  v. 
I'nited  States.  144  T^.  S.  2^3,  309,  36  L. 
Ed.  429:  Brown  v.  United  States,  150  U. 
S.  93,  98.  37  L.  Ed.  1010;  Bovd  v.  United 
States,  142  U.   S.   450,  455.  35   L.    Ed.   1076. 
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the  members  of  the  conspiracy.-'* 

D.  Jurisdiction  and  Venue — 1.  Jurisdiction. — It  is  no  more  the  duty  or 
within  the  power  of  the  United  States  to  punish  for  a  conspiracy  to  falsely  im- 
prison or  murder  within  a  state,  than  it  would  be  to  punish  for  false  imprison- 
ment or  murder  itself.-^ 

2.  Venuk.— Place  of  Performing  Overt  Act  as  Effecting  Jurisdiction. 
■ — If  a  conspiracy  be  entered  into  within  the  jurisdiction  of  a  court,  the  subse- 
quent overt  act  may  be  done  anywhere  without  affecting  the  jurisdiction. -- 

E.  The  Indictment — 1.  Nf.cessary  Allegations — a.  In  General. — Charg- 
ing against  All  Conspirators. — In  an  indictment  for  conspiracy,  the  fact 
of  conspiring  must  be  charged  against  all  the  conspirators, ^3  but  the  doing  of 
overt  acts  in  furtherance  of  the  conspiracy  may  be  charged  only  against  those 
who  comfnitted  the  act.^^ 

b.  Guilty  Knozi'ledge  or  Intent — (1)  In  General. — In  accordance  with  the 
general  rule  that  where  intent  is  an  essential  element,  it  must  be  alleged  in 
the  indictment, 2^  it  has  been  held  that  an  indictment  for  conspiracy,  for  threaten- 
ing by  force  to  obstruct  the  administration  of  justice  in  a  United  States  court, 
must  set  out  an  intention  to  obstruct  the  administration  of  justice,  and  it  must 
appear  that  the  defendant  knew  or  had  notice  that  justice  was  being  adminis- 
tered in  that  court. -'^ 

Limitations  of  General  Rule. — But  there  are  many  instances  where  an 
act  may  be  criminal  in  its  character  without  there  being  a  criminal  intent.  Gross 
carelessness,  by  which  a  person  may  be  injured  or  killed,  while  it  may  reduce  the 
offense  from  murder  to  manslaughter,  or  modify  the  penalty,  does  not  wholly  re- 
lieve the  person  guilty  of  it  from  criminal  responsibility.  Governments,  both 
national  and  state,  and  even  municipal,  make  laws  for  protection  against  articles, 
such  as  powder  or  glycerine,  from  accidents  resulting  from  negligence,  where 
no  intention  exists  to  cause  an  injury.     If  persons  violate  these  laws  thev  be- 


20.  Proof  of  the  conspiracy. — The   gist 

of  the  offense  is  still  the  unlawful  com- 
bination, which  must  be  proven  against 
all  the  members  of  the  conspiracy,  each 
one  of  whom  is  then  held  responsible 
for  the  acts  of  all.  American  Fur  Co.  z'. 
United  States,  2  Pet.  358.  7  L.  Ed.  450; 
Nudd  V.  Burrows,  91  U.  S.  426.  438,  23  L. 
Ed.  286;  Bannon  v.  United  States,  156  U. 
S.   464,  468,  39  L.   Ed.   494. 

21.  Conflict  of  jurisdiction. — United 
States  V.  Cruikshank.  92  U.  S.  542,  553. 
554,  23  L.  Ed.  588;  Logan  v.  United 
States,  144  U.  S.  263.  287,  36  L.  Ed.  429. 
See  the  titles  COURTS;  JURISDIC- 
TION. 

22.  Place  of  performing  overt  act  as 
effecting  jurisdiction. — Dcaly  v.  United 
States.  152  U.  S.  539,  38  L.  Ed.  545;  Hyde 
V.  Shine,  199  U.  S.  62.  76,  50  L.  Ed.  90. 
See  the  title  VENUE. 

"It  has  been  decided  that,  if  the  con- 
spiracy be  entered  into  within  the  juris- 
diction of  the  trial  court,  the  indictment 
will  lie  there,  though  the  overt  act  is 
shown  to  have  been  committed  in  an- 
other jurisdiction,  or  even  in  a  foreign 
country.  Dealv  v.  United  States.  152  U. 
S.  539,  38  L.  Ed.  545;  In  re  Palliser,  136 
U.  S.  257,  34  L.  Ed.  514:  King  v.  Brisac,  4 
East.  Rep.  165;  Rev.  Stat.,  731."  Hyde 
V.  Shine.  199  U.  S.  62.  76,  50  L.  Ed.  90. 

The  gist  of  the  offense  is  the  conspir- 
acy.      As     said     by     Mr.    Justice    Woods, 


speaking  for  this  court,  in  United  States 
V.  Britton,  108  U.  S.  199,  204,  27  L.  Ed. 
698:  "This  offense  does  not  consist  of 
both  the  conspiracy  and  the  acts  done  to 
effect  the  object  of  the  conspiracy,  but  of 
the  conspiracy  alone.  The  provision  of 
the  statute,  that  there  must  be  an  act 
done  to  effect  the  object  of  the  conspir- 
acy, merely  affords  a  locus  pcEnitentiae, 
so  that  before  the  act  done  either  one  or 
all  of  the  parties  may  abandon  their  de- 
sign, and  thus  avoid  the  penalty  pre- 
scribed by  statute."  Hence,  if  the  con- 
spiracy entered  into  within  the  limits  of 
the  United  States  and  the  jurisdiction  of 
the  court,  the  crime  is  then  complete,  and 
the  subsequent  overt  act  in  pursuance 
thereof  may  have  been  done  anvwhere. 
Dealy  v.  United  States.  152  U.  S.  .539,  547. 

38  L.    Ed.    545 

23.  Necessary  allegations  in  indictment. 
— Bannon  f.   United   States.  156   U.   S.   461, 

39  L.    Ed.   494. 

24.  Averring  by  whom  committed. — 
Bannon  v.  United  States,  156  U.  S.  464,  39 
L.    Ed.    494. 

25.  Allegation  as  to  intent. — United 
States  7'.  Cruikshank.  92  U.  S.  542.  23  E. 
Ed.  588.  See  the  title  INDICT- 
MENTS, INFORMATIONS  AND 
COMPLAINTS. 

26.  Indictment  for  obstructing  justice. 
— Pcttibone  7:  United  States,  148  U.  S. 
197,  37  L.  Ed.  419. 
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come  liable  to  the  penalty  prescribed,  because  the  necessity  for  strict  care  and 
caution  in  regard  to  such  dangerous  substances  requires  that  carelessness  in  re- 
gard thereto,  from  which  damage  might  result,  should  be  punished,  notwith- 
standing there  may  be  an  absence  of  any  criminal  or  felonious  intent.-' 

(2)  Use  of  JJ'ord  "Feloniously." — Where  a  conspiracy  to  commit  any  offense 
against  the  United  States  is  made  a  felony  by  statute,  the  indictment  is  not 
necessarily  defective  for  failing  to  aver  that  the  act  was  feloniously  done.^^ 

c.  Purpose  and  Means  of  Accomplishing. — When  the  criminality  of  a  con- 
spiracy consists  in  an  unlawful  agreement  of  two  or  more  persons  to  compass  or 
promote  some  criminal  or  illegal  purpose,  that  purpose  must  be  fully  and  clearly 
stated  in  the  indictment ;  while  if  the  criminality  of  the  offense  consists  in  the 
agreement  to  accomplish  a  purpose  not  in  itself  criminal  or  unlawful,  by  criminal 
or  unlawful  means,  the  means  must  be  set  out.-^ 

d.  Overt  Acts. — At  common  law  it  was  not  necessary  to  aver  an  overt  act.^^ 
but  the  general  common-law  form  of  indictment  has  not  met  with  the  approval 
of  the  courts  in  this  country,  and  in  most  of  the  states  an  overt  act  must  be 
alleged.21 

Time  Overt  Act  Was  Done. — But  the  time  at  which  an  overt  act  was  done 
need  not  be  specifically  stated,  where  the  date  of  the  conspiracy  is  stated,  and 
that  the  overt  act  was  '"according  to  and  in  pursuance  of."  Necessarily  it  was 
subsequent  to  the  conspiracy.^-  Nor  is  it  necessary  to  allege  in  the  indictment 
the  doing  of  an  overt  by  all  in  furtherance  of  the  conspiracy.^-^ 

e.  Particular  Conspiracies  Co;/.y/J^;rc?.— Conspiracy  to  Defraud  Govern- 
ment of  Lands. — In  an  indictment  for  conspiracy  under  §  5440.  Rev.  Stat.,  to 
obtain  public  lands  from  the  United  States  by  fraud,  it  is  enough  that  the  pur- 


27.  Limitation  of  rule  as  to  averring 
intent.— In  re  Cov.  127  U.  S.  731,  754.  32 
L.    Ffl.   274. 

Offenses  against  election  laws. — The  acts 
of  congress  and  the  statutes  of  Indiana 
make  it  a  criminal  ofifense  for  an  inspector 
of  elections,  or  other  election  ofificer,  at 
which  an  election  for  a  member  of  con- 
gress is  held,  to  whom  is  committed  the 
safe-keeping  and  delivery  to  the  board  of 
canvassers  of  the  poll  books,  the  tally 
sheets,  and  the  certificates  of  the  votes, 
to  fail  or  omit  to  perform  this  duty  of 
safe-keeping  and  delivery.  In  an  indict- 
ment in  a  court  of  the  United  States  for 
a  conspiracy  to  induce  these  ofificers  to 
omit  such  duty,  in  order  that  the  docu- 
ments mentioned  might  come  to  the  hands 
of  imorooer  persons  who  tampered  with 
and  falsified  the  returns,  it  is  not  neces- 
sary to  allege  or  prove  that  it  was  the  in- 
tention of  these  conspirators  to  affect  the 
election  of  the  member  of  congress  who 
was  voted  for  at  that  place,  the  returns  of 
which  were  in  the  same  poll  books,  tally 
sheets,  and  certificates  with  those  for 
state  officers.  In  re  Cov.  127  U.  S.  731. 
32   L.   Ed.  274. 

28.  Use  of  word  "feloniously." — Ban- 
non  f.  United  States.  I.3G  U.  S.  4G4.  4G6.  39 
L.   Ed.  494. 

29.  Purpose  and  means  of  accomplish- 
ing.— Pettibone  v.  United  States.  148  U. 
S.  197.  203.  37  L.  Ed.  419;  Dealv  v.  United 
Stntes,   1.=;2  U.  S.  .539,   .'544.   38  L.   Ed.  545. 

30.  Rule  at  common  law  as  to  aver- 
ring overt  act. — Bannon  z'.  United  States, 
156  U.  S.  464,  468,  39  L.   Ed.  494;  Hyde  v. 


Shine.  199  U.  S.  62.  70.  50  L.  Ed.  90.     See 
ante,  "Elements  of  Ofifense."   II,  A. 

At  common  law  it  was  neither  neces- 
sarj'  to  aver  nor  prove  an  overt  act  in 
furtherance  of  the  conspiracy,  and  indict- 
ments therefor  were  of  such  general  de- 
scription that  it  was  customary  to  require 
the  prosecutor  to  furnish  the  defendant 
with  a  particular  of  his  charges.  Bannon 
V.  United  States,  156  U.  S.  464.  468.  39  L. 
Ed.   494. 

31.  Overt  act  must  be  averred  since 
statute. — Bannon  v.  United  States.  156  U. 
S.  464.  468.  39  L.  Ed.  494;  Pettibone  t'. 
Un-t'^d  States.  148  U.  S.  197,  37  L.  Ed. 
419;  Dealy  v.  United  States.  152  U.  S.  539. 
546.  38  L.   Ed.  545. 

32.  Time  overt  act  was  done. — Dealv  v. 
United  States.  152  U.  S.  539.  546.  38'  L. 
Ed.  545. 

33.  Averring  doing  of  overt  act  by  all 
defendants. — "It  has  always  been,  how- 
ever, and  is  still  the  law.  that,  after  prima 
facie  evidence  of  an  unlawful  combination 
has  been  introduced,  the  act  of  any  one 
of  the  coconspirators  in  furtherance  of 
such  combination  may  be  properly  given 
in  evidence  against  all.  To  require  an 
overt  act  to  be  proven  against  every 
member  of  the  conspiracy,  or  a  distinct 
act  connecting  him  with  the  combination 
to  be  alleged,  would  not  only  be  an  in- 
novation upon  established  principles,  but 
would  render  most  prosecutions  for  the 
offense  nugatory.  It  is  never  necessary 
to  set  forth  matters  of  evidence  in  an  in- 
dictment. Evans  V.  United  States,  153  U. 
S.    584,    594,    38    L.    Ed.    830."      Bannon   v. 
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pose  of  the  conspiracy  had  in  view  and  the  acquiring  of  lands  is  set  out;  it  is 
tiot  essential  to  aver  that  in  the  minds  of  the  conspirators  the  precise  lands  had 
already  been  identified,^^  nor  to  charge  further  than  that  the  defendants  con- 
•spired  to  defraud  by  false  entries  to  lands.  The  popular  understanding  of  the 
-word  entry  is  not  a  mere  preliminary  application,  but  the  proceedings,  as  a  whole, 
•the  complete  transfer  of  title. -'^ 

Conspiracies  agcinst  Civil  Rights. — An  indictment,  under  a  statute  which 
makes  it  a  crime  to  hinder  or  prevent  any  citizen  of  the  United  States  in  the 
free  exercise  and  enjoyment  of  rights  granted  to  him  as  a  citizen  of  the  United 
States,  must  aver  the  particular  rights  the  enjoyment  of  which  the  conspirators 
intended  to  hinder  or  prevent.-''*^ 

2.  Rkquisites  and  Sufficiency — a.  In  General. — The  object  of  the  indict- 
ment is,  first,  to  furnish  the  accused  with  such  a  description  of  the  charge  against 
him  as  will  enable  him  to  make  his  defense,  and  avail  himself  of  his  conviction 
■or  acquittal  for  protection  against  a  further  prosecution  for  the  same  cause ;  and, 
second,  to  inform  the  court  of  the  facts  alleged,  so  that  it  may  decide  whether 


United  States,  156  U.  S.  464.  469.  39  L-  Ed. 
494. 

34.  Averments  in  conspiracy  to  de- 
fraud government. — Dealy  v.  United 
States,   l.t'   U.   S.   .V'.O.  .-^S   L.   Ed.   54.'',. 

In  Dickson's  Guide  to  the  Quarter 
Sessions,  p.  S")."),  is  given  the  form  of  an 
indictment  for  a  like  conspiracy  which, 
as  appears,  was  twice  before  the  Kinij'r, 
Bench.  Rex  v.  Cooke,  2  B.  &  C.  618;  5  13. 
&  C.  538.  Tn  that  indictment  the  con- 
spiracy is  charged  in  these  words:  "Did 
conspire,  combine,  confederate,  and  agree 
together  nnlawfnlly  and  unjustly  to  dis- 
turb, molest,  and  disquiet  Sir  George  Jer- 
ningham,  Bart.,  in  the  peaceable  and  quiet 
possession,  occupation,  and  enjoyment  of 
certain  manors,  messuages,  lands,  and  her- 
editaments and  premises,  situate  and  be- 
ing in  the  said  countv  of  S..  of  which  he. 
the  said  Sir  George  Jerningham,  then  was, 
and  for  a  long  time  had  been,  peaceably  and 
quietly  possessed."  Tn  describing  the 
overt  act  it  is  stated  that  defendant  did 
"break  and  enter  a  certain  messuage, 
called  Stafford  Castle,  situate  in  the 
county  aforesaid,  whereof  the  said  Sir 
■George  Jerningham  had  long  been,  and  then 
-was,  in  the  peaceable  and  quiet  possession." 
In  other  words,  there  as  here  the  de- 
scription in  the  conspiracy  part  of  the  in- 
dictment is  broad  enough  to  include  any 
lands  within  the  county  belonging  to  and  in 
the  possession  of  the  party  against  whom  the 
conspiracy  was  formed,  but  when  the 
overt  act  of  the  conspirators  is  stated, 
then  the  particular  tract  in  respect  to 
which  the  act  was  committed  is  described. 
Dealy  v.  United  States,  152  U.  S.  539, 
544,    38    L.    Ed.    545. 

35.  False  entries. — The  charge  that  de- 
fendants cons])irc(l  to  defraud  the  gov- 
ernment by  means  of  false  entries  to 
lands  under  the  homestead  laws  is  suffi- 
cient. The  popular  understanding  of  the 
word  entry  is  not  limited.  Tt  is  common 
to  speak  of  an  entry  of  land  under  home- 
stead law.  meaning  thereby  not  a  mere 
preliminary   application,    but   the   proceed- 

3  U  S  Enc— 70 


ings  as  a  whole,  the  complete  transfer  of 
title.  Dealy  v.  United  States,  152  U.  S. 
539.  545,  ?.^  L    Ed    545. 

36.  Indictment  for  conspiracy  against 
civil  rights. — Sections  550S,  5520,  Rev. 
Stat.  United  States  v.  Cruikshank.  92  U. 
S.  542,  23  L.  Ed.  588.  See  the  title  CIVIL 
RIGHTS,  ante,  p.  814. 

By  the  act  under  which  this  indictment 
was  found,  the  crime  is  made  to  con- 
sist in  the  unlawful  combination  with  an 
intent  to  prevent  the  enjoyment  of  any 
right  granted  or  secured  by  the  consti- 
tution, etc.  All  rights  are  not  so  granted 
or  secured.  Whether  one  is  so  or  not  is 
a  question  of  law,  to  be  decided  by  the 
court.  The  indictment  should,  therefore, 
state  the  particulars,  to  inform  the  court 
as  well  as  the  accused.  It  must  appear 
from  the  indictment  that  the  acts  charged 
will,  if  proved,  support  a  conviction  for 
the  offense  alleged.  United  States  v. 
Crnikshank,    92   U.    S.    542,   23    L.    Ed.    588. 

Illustrations. — An  indictment  for  con- 
spiracy is  sufficient  where  the  first  count 
charges  that  the  defendants  conspired  to 
deprive  A.  B..  a  citizen  of  African  descent, 
of  the  exercise  of  his  right  to  vote,  and 
in  the  execution  of  the  conspiracy  mal- 
treated him;  and  the  second  count  charged 
that  this  was  done  on  account  of  his  pre- 
vious condition  of  servitude  and  was  done 
by  assaulting  him  on  the  public  highway 
and  on  his  premises.  Ex  parte  Yar- 
brough,   110  U.   S.   651.  28   L.   Ed.   274. 

The  counts  of  an  indictment  which,  in 
general  language,  charge  the  defendants 
w^th  an  intent  to  hinder  and  prevent  cit- 
izens of  the  United  States,  of  .\frican  de- 
scent, therein  named,  in  the  free  exercise 
and  enioyment  of  the  rights,  privileges, 
immunities,  and  protection,  granted  and 
secured  to  them  respectively  as  citizens 
of  the  United  States,  and  of  the  state  of 
Louisiana,  because  they  were  persons  of 
African  descent,  and  with  the  intent  to 
hinder  and  prevent  them  in  the  several 
and  free  exercise  and  enjoyment  of  every, 
each,  all,  and   singular   the    several  rights 
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they  are  sufficient  in  law  to  support  a  conviction,  if  one  sliould  be  had.  For  this, 
facts  are  to  be  slated,  not  conclusions  of  law  alone. •^''  Tlie  indictment  must  set 
forth  the  offense  with  clearness  and  all  necessary  certanity,  to  apprise  the  ac- 
cused of  the  crime  with  which  he  stands  charged.-'^*^  And  all  the  material  facts 
and  circumstances  embraced  in  the  definition  of  the  offense  must  be  stated,  if 
any  essential  element  of  the  crime  is  omitted,  such  omission  cannot  be  supplied 
by  intendment  or  implication.  The  charge  must  be  made  directly  and  not  infer- 
entially  or  by  way  of  recital.^^  Where  the  conspiracy  is  insufficiently  charged,  it 
cannot  be  aided  by  the  averments  of  acts  done  by  one  or  more  of  the  conspirators 
in  furtherance  of  the  object  of  the  conspiracy,"**^  nor  can  omissions  be  aided  or 
cured  by  the  verdict.*^ 

b.  Following  Lanc/uagc  of  the  Statute. — And  though  it  is  generally  sufficient 
in  an  indictment  upon  a  statute  to  set  forth  the  oft'cnsc  in  the  words  of  the 
statute,'*^  yet  an  indictment,  in  repeating  its  language  without  averments  disclos- 
ing the  particulars  of  the  alleged  off'ense.  is  insufffcient.  Such  particulars  are 
matters  of  substance  and  not  of  form,  and  their  omission  is  not  aided  or  cured 
by  the  verdict.^^ 


and  privileges  granted  and  secured  to 
them  by  the  constitution  and  laws  of  the 
United  States,  do  not  specify  any  partic- 
ular right  the  enjoyment  of  which  the 
conspirators  intended  to  hinder  or  pre- 
vent, are  too  vague  and  general,  lack  the 
certainty  and  precision  required  by  the  es- 
tablished rules  of  criminal  pleading,  and 
are  therefore  not  good  and  sufficient  in 
law.  United  States  v.  Cruikshank.  92  U. 
S.  542,  23  L.  Ed.   588. 

37.  Requisites  and  sufficiency  of  indict- 
ment.—United  States  r.  Cruiksliank,  9? 
U.  S.  542,  2.3  L.  Ed.  588;  United  States 
V.   Hess.   124  U.   S.    483,   487.  31    L.    Ed.   SKi. 

38.  Indictment  must  be  definite  and  cer- 
tain.— United  States  v.  Cruikshank.  92  U. 
S.  542,  558,  23  L.  Ed.  588;  United  States 
V.  Britton,  108  U.  S.  199.  27  L.  Ed.  69S; 
Pettibone  v.  United  States,  148  U.  S.  197, 
37   L.   Ed.  419. 

Conspiracy  against  right  of  negroes  to 
vote. — By  the  act  under  which  this  in- 
dictment was  found,  the  crime  is  made  to 
consist  in  the  unlawful  combination  with 
an  intent  to  prevent  the  enjoyment  of 
any  right  granted  or  secured  by  the  con- 
stitution, etc.  All  rights  are  not  ^o 
granted  or  secured.  Whether  one  is  so 
or  not  is  a  question  of  law,  to  be  de- 
cided by  the  court.  The  indictment  should, 
therefore,  state  the  particulars,  to  inform 
the  court  as  well  as  the  accused.  It  must 
appear  from  the  indictment  that  the  acts 
charged  will,  if  proved,  support  a  convic- 
tion for  the  offense  alleged.  United 
States  7.  Cruikshank,  92  U.  S.  542,  544, 
23  L.  Ed.  588,  cited  and  approved  in 
United  States  v.  Hess,  124  U.  S.  483,  487, 
31   L.   Ed.   516. 

39.  All  the  elements  must  be  directly 
averred.— Pettibone  :■.  United  States.  148 
U.  S.  197,  202.  37  L.  Ed.  419;  United 
States  V.  Hess,  124  U.  S.  483,  31  L.  Ed. 
516. 

A  conspiracy  is  sufficiently  described 
as  a  combination  of  two  or  more  persons, 
by  concerted  action,  to  accomplish  a  crim- 


inal or  unlawful  purpose,  or  some  pur- 
pose not  in  itself  criminal  or  unlawful,  by 
crirainal  or  unlawful  means,  and  the  rule 
is  accepted,  as  laid  down  by  Chief  Jus- 
tice Shaw  in  Commonwealth  v.  Hunt,  4 
Met.  Ill,  that  when  the  criminality  of  a 
conspiracy  consists  in  an  unlawful  agree- 
ment of  two  or  more  persons  to  compass 
or  promote  some  criminal  or  illegal  pur- 
pose, that  purpose  must  be  fully  and 
clearly  .stated  in  the  indictment;  while  if 
the  criminality  of  the  offense  consists  in 
the  agreement  to  accomplish  a  purpose 
not  in  itself  criminal  or  unlawful,  by  crim- 
inal or  unlawful  means,  the  means  must 
be  set  out.  Pettibone  v.  United  States. 
148    U.    S.    197,   203,   37    L.    Ed.   419. 

40.  Effect  of  insufficient  averments. — 
United  States  7:  Britton,  108  U.  S.  199, 
205,  27  L.  Ed.  698;  Pettibone  v.  United 
States.  148  U.  S.  197,  202,  37  L.  Ed.  419. 
See  ante,  "Under  Statute,"  II,  B,  2.  b. 

"In  United  States  v.  Britton.  108  U.  S. 
199.  27  L.  Ed.  698,  it  was  held,  in  an  in- 
dictment for  ronsniracv  under  §  5440  of 
the  Revised  Statutes,  that  the  conspiracy 
must  be  sufficiently  charged,  and  cannot 
be  aided  by  averments  of  acts  done  by 
one  or  more  of  the  conspirators  in  fur 
therance  of  the  object  of  the  conspiracy." 
Pettibone  v.  United  States,  148  U.  S.  197, 
202.    37    L.    Ed.    419. 

41.  Aider  by  verdict. — United  States  v. 
Hess.    124   U.    S.    4S3,   31    L.    Ed.    516. 

42.  Indictment  must  follow  language  of 
statute.— United  States  ?'.  Hess,  124  U.  S. 
483  31  L.  Ed.  516.  See  the  title  IN- 
DICTMENTS, INFORMATIONS  AND 
COMPLAINTS. 

43.  Indictment  must  "descend"  to  par- 
ticulars.— It  is  an  elementary  principle  of 
criminal  pleading  that  where  the  defini 
tion  of  an  offense,  whether  it  be  at  com- 
mon law  or  by  statute,  includes  generic 
terms,  it  is  not  sufficient  that  the  indict- 
ment charge  the  offense  in  the  same  gen- 
eric terms  as  in  the  definition,  but  it  must 
state  the  species — it  must  descend  to  par- 
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3.  Joinder  of  Indictments. — Several  indictments  against  different  persons  for 
one  conspiracy  may  be  consolidated,  and  if  not  objected  to  at  the  time,  will  be 
good.'*-* 

F.  Statute  of  Limitations.— A  conspiracy  to  defraud  the  United  States  of 
the  duties  on  certain  imported  goods  is  not  "a  crime  arising  under  the  revenue 
laws,"  and  the  persons  charged  therewith  cannot  be  prosecuted  therefor  unless 
they  be  indicted  within  three  years  next  after  the  alleged  committing  thereof.'*^ 

G.  Right  to  Trial  by  Jury, — A  conspiracy  is  an  offense  of  a  grave  character, 
affecting  the  public  at  large,  and  a  person  charged  with  having  committed  a  con- 
spiracy is  entitled  to  a  jury,  under  the  federal  constitution,-**^  even  in  the  District 
of  Columbia. ■^'^ 

H.  Punishment. — There  is  no  lack  of  power  in  congress  to  deal  with  a  con- 
spiracy. Whatever  may  be  thought  of  the  wisdom  or  propriety  of  a  statute 
making  a  conspiracy  to  do  an  act  punishable  more  severely  than  the  doing  of 
the  act  itself,  it  is  a  matter  to  be  considered  solely  by  the  legislative  body.  The 
power  exists  to  separate  the  conspiracy  from  the  act  itself  and  to  affix  distinct 
and  independent  penalties  to  each.'*^ 

III.    Conspiracy  as  a  Civil  Injury. 

A.  Right  to  Maintain  Action. — Where  the  act  complained  of  is  not  unlaw- 
ful per  se,  the  mere  fact  that  it  is  malicious  and  wrongful  will  not  be  sufficient 
to  sustain  the  action. ■***     It  must  be  shown  that  there  were  tortious  acts  in  fur- 


ticulars.  United  States  v.  Cruikshank. 
9?  U.  wS.  542,  ."iSS,  2.3  L.  Ed.  588,  cited  and 
approved  in  United  States  v.  Hess,  124  U. 
S.    483,   31    L.   Ed.    516. 

Where  the  statute  upon  which  the  in- 
dictment is  founded  only  states  the  gen- 
eral nature  of  the  ofifense  prohibited,  and 
the  indictment  only  repeats  its  language, 
without  averments  disclosing  the  partic- 
ulars of  the  alleged  ofifense,  it  states  no 
matter  upon  which  issue  can  be  formed, 
and  such  omission  cannot  be  supplied  by 
intendment  or  implication.  Thus  it  is  not 
sufficient  to  charge  an  intent  to  defraud 
the  United  States  in  the  general  language 
of  U.  S.  Rev  Stat.,  §  5440.  United  States 
7',   Hess,  124  U.  S.  4s:?.  31  L.   Ed.  5l(;. 

An  indictment  under  §  5480  of  the  Re- 
vised Statute,  making  it  an  offense  for 
any  person,  having  devised,  or  intending 
io  devise,  any  scheme  or  artifice  to  de- 
fraud, to  be  effected  by  either  opening,  or 
intending  to  open,  correspondence  or 
communication  with  any  other  person,  or 
by  incitinu:  such  other  person  to  open 
communication  by  means  of  the  postof- 
fice  establishment  with  the  person  so  de- 
vising, to  execute  the  scheme  or  attctnpt 
to  do  so  by  placing  a  letter  in  any  post- 
office  of  the  United  States,  or  take  or  re- 
ceive any  therefrom,  must  state  tlic 
scheme  or  artifice  to  defraud,  with  all 
such  particulars  as  are  essential  to  consti- 
tute the  sclieme  or  artifice,  and  acquaint 
the  defendant  with  wliat  he  must  meet  on 
the  trial.  The  absence  of  all  the  partic- 
ulars of  the  alleged  scheme  render  the  in- 
dictment defective.  United  States  f. 
Hess,  124  U.  S.  483,  31  L-  Ed.  516. 

44.  Joinder  of  indictment. — Section  1024, 
Pev.  *Stat.      Logan    v.    United    St:ites,    144 


U  S.  263.  36  L.  Ed.  429.  See  the  title 
INDICTMENTS,  INFORMATIONS  AND 
COMPLAINTS. 

45.  Statute  of  limitations.— U  n  i  t  e  d 
States  z'.  Ilirsch,  100  U.  S.  33  25  L  Ed 
539.  See  the  titles  LIMIT -VTION  OF 
ACTIONS  AND  ADVERSE  POSSES- 
SION:  REVENUE  LAWS. 

46.  Right  to  jury  trial.— Callan  v.  Wil- 
son, 127  U.  S.  540,  556,  32  L.  Ed  2-'3 
See   the   title  JURY. 

One  accused  of  a  conspiracy  to  prevent 
another  from  pursuing  a  lawful  avocation 
IS  entitled  to  .t  jurv  trial.  Callan  :■  Wil- 
son, 127  U.  S.  540,  32  L.   Ed.  22.;. 

47.  Right  to  jury  trial  in  District  of 
Columbia.— Callan  v.  Wilson.  127  U  S 
54(1.   32    L.    Ed.   223. 

48.  Punishment.  —  Clone  v.  United 
States.  159  U.  S.  590,  40  L.  Ed.  269  See 
ante.   "By  Statute,"   II,   P.,  2,  b. 

Punishment   under   §   5440,   Rev.    Stat. 

Under  §  5440,  Rev.  Stat.,  a  cons-iiracy 
to  commit  any  offense  against  the  United 
States  is  punishable  by  a  fine  of  not  less 
than  $1,000  nor  more  than  $10,000.  and  by 
imprisonment  for  not  more  than  two 
years.  Clune  f.  United  States,  159  U  S. 
590.   ,^95.  40   L.   Ed.   269. 

Punishment   under  §   5336,   Rev.   Stat. 

The  punishment  for  the  violation  oi  § 
5336  is  a  fine  of  not  less  than  live  hun- 
dred dollars  and  not  more  than  five  thou- 
sand dollars;  or  by  imprisonment,  with  or 
without  hard  labor,  for  a  period  not  le-s 
than  six  months,  nor  more  than  six  years, 
or  by  both  such  fine  and  imprisonment, 
r.aldwin  f.  Franks,  120  U.  S.  678,  684  30 
L.    Ed.    766. 

49.  Right  to  maintain  action  for  con- 
spiracy.—.\dlcr  7\  Fenton,  24  How  407 
4  11,   16  L.   Ed.  696. 
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therance  of  the  conspiracy  and  'consequent  damages.^" 

B.  Conspiracy  to  Defraud  Creditors. — In  a  proper  case  a  civil  action  will 
lie  in  favor  of  a  creditor  against  his  debtors  or  third  parties,  for  conspiring  to 
hinder  and  defeat  the  creditor  in  the  collection  of  his  lawful  demand.^ ^  But  to 
maintain  the  action  there  must  have  been  consequent  damages.^^  /^^d  the  dam- 
ages in   such  case  are  measured  by  the  actual  damages  sustained  by  the  act.^^ 

C.  Who  Liable. — Prearrangement  is  not  essential  to  a  recovery  against  one 
of  several  coconspirators.  It  is  sufficient  to  show  that  he  subsequently,  with 
knowledge  of  the  conspiracy,  became  a  party  to  it.  His  subsequent  participation 
in  the  conspiracy  and  in  its  fruits  is  as  effective  to  charge  him  as  if  he  had  been 
a  party  to  it  originally.^'* 


50.  Necessity  for  damages. — "Of  the  au- 
thorities cited  by  the  counsel  for  the  de- 
fendants in  error  in  support  of  the  de- 
murrer, the  principal  case  is  Adler  z'.  Fen- 
ton,  24  How.  407,  16  L.  Ed.  696,  where  it  was 
held  that  an  action  would  not  lie  by  a  cred- 
itor, whose  debt  was  not  yet  due,  against 
his  debtors  and  two  others  for  a  conspir- 
acy carried  into  effect  to  enable  the  debt- 
ors fraudulently  to  dispose  of  their  prop- 
erty, so  as  to  hinder  and  defeat  the 
creditor  in  the  collection  of  his  debt.  Mr. 
Justice  Campbell,  who  delivered  the  opin- 
ion, put  the  decision  of  the  court  on  the 
ground  that  to  sustain  the  action  it  must 
be  shown  not  only  that  there  was  a  con- 
spiracy, but  that  there  were  tortious  acts 
in  furtherance  of  it  and  consequent  dam- 
age." Findlay  v.  McAllister,  113  U.  S. 
104,    114,    28    L.    Ed.    930. 

"To  enable  the  plaintiffs  to  sustain  an 
action  on  the  case  like  the  present,  it 
must  be  shown  that  the  defendants  have 
done  some  wrong,  that  is,  have  violated 
some  right  of  theirs,  and  that  damage 
has  resulted  as  a  direct  and  proximate 
consequence  from  the  commission  of  that 
wrong.  The  action  cannot  be  sustained, 
because  there  has  been  a  conspiracy  or 
combination  to  do  injurious  acts."  Ad- 
ler V.  Fenton.  24  How.  407.  410,  16  L.  Ed. 
696.  distinguished  in  Lincoln  v.  Claflin, 
7  Wall.   132.   137,   19   L.   Ed.   106. 

"In  Savile  v.  Roberts,  1  Lord  R..  374, 
Lord  Holt  said,  'it  was  objected  at  the 
bar  against  these  old  cases,  that  they  were 
grounded  upon  a  conspiracy,  which  is  of 
an  odious  nature,  and  therefore  sufficient 
ground  for  an  action  by  itself.  But  to 
this  objection  he  answered,  that  conspir- 
acy is  not  the  ground  of  these  actions,  but 
the  damages  done  to  the  party;  for  an  ac- 
tion will  not  lie  for  the  greatest  conspir- 
acy imaginable,  if  nothing  be  put  in  ex- 
ecution.' "  Adler  v.  Fenton.  24  How.  407, 
410.    16    L.    Ed.    696. 

Certainty  of  damages  to  plaintiff. — In 
Hutchins  v.  Hutchins,  7  Hill  N.  Y.  R. 
104,  the  defendant  has  successfully  con- 
spired to  induce  a  testator  by  fraudulent 
representations  to  alter  _  a  will  he  had 
made  in  favor  of  the  plaintiff.  The  court 
said:  "For  injuries  to  health,  liberty,  and 
reputation,  or  to  rights  of  property,  per- 
sonal or  real,  the  law  has  furnished  appro- 
priate   remedies.      The    former    are    viola- 


tions of  the  absolute  rights  of  the  person,, 
from  which  damage  results  as  a  legal  con- 
sequence. As  to  the  latter,  the  party  ag- 
grieved must  not  only  establish  that  the 
alleged  tort  or  trespass  has  been  com- 
mitted, but  must  aver  and  prove  his  right 
or  interest  in  the  property  or  thing  af- 
fected, before  he  can  be  deemed  to  have 
sustained  damages  for  which  an  action 
will  lie."  And  because  the  plaintiff  had 
a  mere  possibility  of  benefit,  and  was  de- 
prived only  of  hopes  and  expectations,  it 
was  decided  that  the  action  in  that  case 
would  not  lie.  Cited  in  Adler  v.  Fenton, 
24    How.    407,   410.    16    L.   Ed.   696. 

51.  Right  of  action  for  conspiracy  to  de- 
fraud.— "In  Mott  V.  Danforth,  6  Watts 
304,  it  was  held  that  a  creditor,  without 
judgment  or  execution,  and  even  before 
his  debt  was  due,  might  sue  parties  at 
law  who  conspire  to  defeat  his  right  of 
collection  by  fraudulently  concealing  and 
converting  the  debtor's  goods."  Findlay 
V.  McAllister,  113  U.  S.  104,  113,  28  L. 
Ed.    930. 

Right  of  judgment  creditor. — An  action 
will  lie  in  favor  of  a  judgment  against 
persons  who  conspire  to  prevent  the  levy- 
ing of  a  tax,  to  pay  a  judgment  recovered 
against  the  county  upon  its  bounds;  and 
the  prevention  of  the  sale  of  property, 
by  preventing  bidding  by  threats  and  hos- 
tile acts,  and  influencing  persons  not  to 
pay  their  tax.  by  which  the  judgment 
creditor  was  injured.  Findlay  v.  McAl- 
lister, 113  U.  S.   104,  28  L.   Ed.  930. 

52.  Necessity  for  resultant  damages. — 
Adler  z:  Fenton.  24  How.  407.  16  L.  Ed. 
696;  Findlay  v.  McAllister,  113  U.  S. 
104,   114.   28    L.    Ed.   930. 

53.  Measure  of  damages. — "Penrod  .v. 
Mitchell.  8  S.  and  R.  522,  was  an  action 
on  the  case  in  the  nature  of  a  writ  of  con- 
spiracy for  fraudulently  withdrawing  the 
goods  of  the  defendant  in  an  e.xecution, 
frorn  the  reach  of  the  plaintiff.  It  was  not 
questioned  that  the  action  would  lie.  The 
court  held  that  the  measure  of  damages 
was  the  value  of  the  goods  thus  with- 
drawn, and  not  the  amount  of  the  judg- 
ment on  which  the  execution  was  issued." 
Findlay  r.  McAllister,  113  U.  S.  104.  113, 
28   L.   Ed.  930. 

54.  Persons  coming  in  after  formation  of 
conspiracy. — In  an  action  against  two  de- 
fendants    for    fraudulently    obtaining    the 
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D.  Questions  of  Law  and  Fact. — In  a  civil  action  for  conspiracy  it  is  a 
question  for  the  jury  to  determine  whether  a  person  knowingly  assisted  in  the 
conspiracy.^^ 

E.  Jurisdiction. — Equity  has  no  jurisdiction  of  an  action  to  recover  damages- 
alleged  to  have  heen  sustained  by  an  unlawful  conspiracy,   for  the  reason  that 
there  is  an  adequate  remedy  at  law.^^ 

F.  Judgments  and  Decrees. — If  one  of  several  defendants  to  a  bill  making 
a  joint  charge  of  conspiracy  and  fraud,  make  default,  his  default  and  a  formal 
decree  pro  confesso  may  be  entered,  but  no  final  decree  on  the  merits  until  the 
case  is  disposed  of  with  regard  to  the  other  defendants.  The  defaulting  defend- 
ant is  simply  out  of  court  and  can  take  no  farther  part  in  the  cause. ^^  If  the 
bill  in  such  case  be  dismissed  on  the  nierits,  it  will  be  dismissed  as  to  the  de- 
fendant in  default,  as  well  as  the  others.''** 

IV.    Evidence. 

A.  Acts  and  Declarations  of  One  as  Evidence  ag-ainst  the  Others. — In 
cases  of  conspiracy  when  once  the  conspiracy  or  combination  is  established,  the 
act  of  one  conspirator,  in  the  prosecution  of  the  enterprise,  is  considered  the  act 
of  a!l,  and  is  evidence  against  all.  Each  is  deemed  to  consent  to,  or  command, 
what  is  done  by  any  otlier,  in  furtherance  of  the  common  object. -"'^ 

Limitation  of  Rule. — But  only  those  acts  and  declarations  are  admissible 
under  this  rule  which  were  done  and  made  while  the  conspiracy  was  pending,  and 
in  furtherance  of  its  object.     After  the  conspiracy  has  come  to  an  end,  whether 


property  of  the  plaintifiF,  the  declaration 
alleged  that  the  fravid  was  a  matter  (jf 
prearrangement  between  them.  The  fraud 
of  one  of  the  defendants  was  not  con- 
tested; and  as  to  the  other  defendants,  it 
was  held  that  his  subsequent  participa- 
tion in  its  fruits  was  as  effective  to  charge 
him  as  preconcert  and  combination  for 
its  execution.  Lincoln  v.  Claflin,  7  Wall. 
132,  19   L.   Ed.   106. 

55.  Question  for  jury. — In  a  civil  action 
charging  conspiracy  to  defraud,  where  the 
circumstances  proved  in  the  case  tend  Ic) 
charge  a  lender  with  knowledge  of  a 
wrongful  purpose  of  the  borrower,  it 
should  be  submitted  to  the  jury,  that  they 
may  determine  whether  the  lender  know- 
ingly assisted  in  the  conspiracy.  Russell 
V.   Post,  138  U.  S.  425,  34  L.   Ed.   1009. 

56.  No  jurisdiction  in  equity  faction  for 
damages. — Tlie  word  "conspiracy"  ainne, 
no  matter  how  often  repeated  in  a  ])lead- 
ing,  cannot  make  a  case  for  the  inter- 
ference of  a  court  of  equity.  Ambler  :■. 
Choteau,  107  U.  S.  586,  591,  27  L.  Ed. 
322. 

A  court  of  equity  has  no  jurisdiction  of 
a  suit  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  an  unlawful 
and  fraudulent  conspiracy  to  cheat  com- 
plainant out  of  an  interest  in  an  inven- 
tion, because  adequate  remedy  exists  at 
law.  Ambler  t'.  Choteau,  107  U.  S.  586, 
591.  27  E.   Ed.  ?>::2. 

Conspiracy  to  injure  in  business. — A 
bill  in  equity  alleging  that  defendants 
had  conspired  to  destroy  complainant's 
business  will  not  lie,  where  complainant 
has  adequate  remedies  at  law.  Eraucis 
T'.  Elinn.  118  U.  S.  385,  30  L.  Ed.  165.  See 
the  title   EQUITY. 


57.  Judgments  and  decrees. — Frow  v. 
Dc    La   Vega.   15   Wall.   552,  21   L.   Ed.  60. 

58.  Dismissal. — Frow  v.  De  La  Vega, 
15    Wall.    552.   21    L.    Ed.   60. 

59.  Admissibility  of  acts  and  declara- 
tions of  coconspirators.  —  American  Fur 
Co.  V.  United  States,  2  Pet.  358,  365,  7  L- 
Ed.  450;  Nudd  v.  Burrows,  91  U.  S.  426, 
438,  23  L.  Ed.  286;  United  States  v. 
Gooding.  12  Wheat.  460,  469,  6  L.  Ed.  693; 
Logan  V.  United  States,  144  U.  S.  263. 
309,  36  L.  Ed.  429;  Brown  z:  United 
States.  150  U.  S.  93,  98.  37  L.  Ed.  1010; 
Bannon  v.  United  States,  156  U.  S.  464, 
-I'iO.  39  L.  Ud.  494;  CUme  z:  United 
States,  159  U.  S-  590,  593,  40  L.  Ed.  269; 
Connecticut  Mut.  Life  Ins.  Co.  z'.  Hill- 
mon.  188  U.  S.  208,  218,  47  L-  Ed.  446; 
Lincoln  z:  Claflin.  7  Wall.  132,  19  L.  Ed. 
10(5.  Sec  the  title  DECLARATIONS 
AXD  ADMISSIONS. 

Where,  in  a  suit  by  an  assignee  in  bank- 
ruptcy to  recover  moneys  jiaid  a  creditor 
within  four  months  prior  to  tlie  tiling 
of  the  petition  in  bankruptcy,  the  evi- 
dence tended  to  prove  that  the  payment 
was  the  result  of  a  conspiracy  between 
the  bankrupt  and  the  creditor  to  give  the 
latter  a  fraudulent  preference  within  the 
meaning  of  the  bankrupt  act,  held,  that 
the  declarations  of  the  bankrupt  at  and 
prior  to  the  time  of  such  payment,  al- 
though made  in  the  absence  and  without 
the  knowledge  of  the  creditor,  were,. 
when  oft'erod  by  the  -^signee,  admissible 
in  evidence.  Nudd  z'.  Burrows,  91  U.  S. 
426,  23   L.   Ed.  286. 

When  part  of  res  gestae. — In  an  indict- 
ment charging  .\.  15  tS:  C  jointly  with 
murder  of  D,  but  not  charging  them  as 
coconspirators,   held,   evidence   of    B    &   C 
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by  success  or  by  failure,  the  admissions  of  one  conspirator  by  way  of  narrative 
of  past  facts,  are  not  admissible  in  evidence  against  the  others. ^"^  And  the  same 
rule  is  applicable  where  the  evidence  does  not  show  that  the  offense  was  pur- 
suant to  a  conspiracy;  but  yet  was  by  the  joint  act  of  the  defendants.*^! 

B.  Documentary  Evidence. — Telegrams  announcing  the  stopping  of  mail 
trains,  are  admissible  in  evidence  against  parlies  charged  with  conspiring  to  stop 
the  mails.'^2 


CONSTABLES. — See  the  title  Sheriffs  and  Constables. 
CONSTITUTION.— See   the  titles    Constitutional  Law;    Impairment  of 
Obligation  of  Contracts. 


admissions  may  be  admitted  against  A 
if  part  of  the  res  gestae.  St.  Clair  z'. 
United  States,  154  U.  S.  134.  149,  38  L. 
Ed.  936.     See  the  title  RES  GEST^. 

60.  Limitation  to  rule. — Logan  z'.  United 
States.  144  U.  S.  263,  309,  36  L.  Ed.  429; 
Brown  V.  United  States,  150  U.  S.  93,  98, 
37  L.  Ed.  1010;  Sparf  v.  United  States, 
156  U.  S.  51,  39  L.  Ed.  343;  Lincoln  v. 
Claflin.  7  Wall.  132,  139,   19  L.   Ed.   106. 

"Only  those  acts  and  declarations  are 
admissible  under  this  rule,  which  are 
done  and  made  while  the  conspiracy  is 
pending,  and  in  furtherance  of  its  object. 
After  the  conspiracy  has  come  to  an  end, 
whether  by  success  or  by  failure,  the  ad- 
missions of  one  conspirator,  by  way  of  nar- 
rative of  past  facts,  are  not  admissible  in 
evidence  against  the  others.  1  Greenl. 
Ev.,  §  111;  3  Greenl.  Ev.,  §  94;  State  v. 
Dean,  13  Iredell,  63;  Patton  v.  State.  6 
O.  St.  467;  State  v.  Thibeau,  30  Vermont, 
100;  State  v.  Larkin,  49  N.  H.  39;  Heine 
V.  Commonwealth,  91  Penn.  St.  145;  Da- 
vis V.  State.  9  Tex.  App.  363."  Logan  v. 
United  States.  144  U.  S.  263,  309,  36  L. 
Ed.    429. 

Rule  applied. — Tested  by  the  rule  laid 
down,  the  acts  and  declarations  of  a  wife, 
on  the  morning  after  the  killing  of  her 
husband,  were  not  competent  evidence 
against  the  plaintiff  in  error,  of  the  ex- 
istence of  any  conspiracy  on  his  part,  to 
kill  her  husband,  or  to  commit  any  other 
imlawful  act.  If  a  conspiracy  was  sought 
to  be  established  affecting  the  plaintiff  in 
error,  it  would  have  to  be  by  testimony 
introduced   in   the   regular   way,   so   as   to 


give  the  accused  the  opportunity  to  cross- 
examine  the  witness  or  witnesses.  It  could 
not  be  established  by  acts  or  statements 
of  others  directly  admitting  such  a  con- 
spiracy, or  by  any  statement  of  theirs 
from  which  it  might  be  inferred.  Brown 
V.  United  States,  150  U.  S.  93,  98,  37  L. 
Ed.  1010. 

"Tested  by  this  rule,  it  is  quite  clear 
that  the  defendants  on  trial  could  not  be 
affected  by  the  admissions  made  by  others 
of  the  alleged  conspirators  after  the  con- 
spiracy had  ended  by  the  attack  on  the 
prisoners,  the  killing  of  two  of  them,  and 
the  dispersion  of  the  mob.  There  is  no 
evidence  in  the  record  tending  to  show 
that  the  conspiracy  continued  after  that 
time.  Even  if,  as  suggested  by  the  coun- 
sel for  the  United  States,  the  conspiracy 
included  an  attempt  to  manufacture  evi- 
dence to  shield  Logan.  Johnson's  subse- 
quent declarations  that  Logan  acted  with 
the  mob  at  the  fight  at  Dry  Creek  were 
not  in  execution  or  furtherance  of  the  con- 
spiracy, but  were  mere  narratives  of  a 
past  fact.  And  the  statements  to  the  same 
effect,  made  by  Charles  Marlow  to  his 
companions  while  returning  to  the  Den- 
son  Farm  after  the  fight  was  over,  were 
incompetent  in  any  view  of  the  case." 
Logan  V.  United  States,  144  U.  S.  263, 
309,  36  L.   Ed.  429. 

61.  Sparf  V.  United  States,  156  U.  S. 
51,  39  L.   Ed.   343. 

62.  Telegrams. — Clune  z/.  United  States. 
159  U.  S.  590,  40  L.  Ed.  269.  See  the  title 
DOCUMENTARY  EVIDENC.:. 
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